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LEAST — (See  At;  Before).— "At  least"  is  defined  to  mean 
*'  at  the  lowest  estimate,  or  at  tt\6  spiallest  concession  or  claim. 
In  the  smallest  or  lowest  degree.  Ai  tJip-snnitllest  number,  or  at 
the  lowest  estimate."  *  When  an  act  is  required  by  statute  to  be 
done  so  many  days  at  least  before  a  given  evjetit,  both  the  day  of 
the  act  and  that  of  the  event  must  be  excluded  in  reckoning  the 
time.*    But  this  rule  is  not  without  exceptions.*    •,    .     • 


« • 


-  1.  Hoffman  v,  Clark  Co.,  6i  Wis.  7;  doubt  that  the  words  'at  least,',  as  tHey 
citing  Webst.  Imp.  &  Worcest.  Diet.  would  do  in  common  parlance,  meam  a 
2.  R^.  v»  Justices  of  Shropshire,  8  duration  of  the  time  that  there  is  in' 
Ad.  &  £1.  173;  In  re  Prangley,  4  Ad.  twelve  successive  weeks  or  eighty- 
&  El.  781 ;  Norton  v,  Salisbury,  4  C.  four  days.  Every  statute  must  be  con- 
B.  37;  Reg.  V.  Aberdare  Canal  Co.,  14  strued  from  the  words  in  it,  and  that 
Q;,  B.  867.  Where  notices  of  meetings  construction  is  to  be  preferred  which 
were  required  to  be  given  a  certain  gives  to  all  of  them  an  operative  mean- 
number  of  days  "at  least"  before  the  ing.  Our  construction  of  the  statute 
meeting.  Mitchell  v.  Foster,  12  Ad.  &  under  review  gives  to  every  word  it& 
El.  472.  Where  a  summons  had  to  be  meaning.  The  other  leaves  out  of  con- 
served *^ten  days  at  least"  before  the  sideration  the  words  *for  at  least,'  which 
time  of  hearing.  Zouch  v,  Empsey,  4  mean  a  space  of  time  comprehended 
B.  &  Aid.  522;  Ward  v,  Walters,  63  within  twelve  successive  weeks  or 
Wis.  39.  eighty-four  days." 

In  Early  v.  Doe,  16  How.   (U.   S.)  8.   In  State  v. Gasconade  Co.  Ct.,  33 

610,  where  a  notice  was  required  to  be  Mo.  102,  in  deciding  on  a  statute  that 

published  in  a  newspaper  "once  in  each  required  an  oath  to  be  filed   "at  least 

week  for    at    least    twelve    successive  five  days   before  the  day  of  election," 

weeks,"  it  was  held  that  "twelve   full  the  court  said:     "If  the  day  on  which 

weeks"    were    necessary.     The    court  the  oath  was  filed  be  counted,  then  it 

said:  "We  do  not  doubt  if  the  statute  was  filed  five  days  before  the  day  of 

had  been  *once  in  each  week  for  twelve  election.     In  the  computation  of  time 

successive  weeks,'  a  previous  notice  of  it  is  laid  down,  generally,  that  where 

the  particular  day  of  sale  having  been  the  computation  is  to  be  made  from  an 

given  to  the  owner  of   the  property,  act  done,  the  day  when  such  act  was 

that  it  might  very  well   be  concluded  done   is  includecl.     But  it  will   be  ex- 

that  twelve  notices  in  different  succes-  eluded  whenever  such    exclusion   will 

sive  weeks,  though  the  last  insertion  of  prevent  a  forfeiture.     Here  to  exclude 

the  notice  for  sale  was  on   the  day  of  the  day  on  which  the  oath  was   filed 

sale,  was  sufficient.    But  when  the  leg-  would  cause  a  forfeiture.     We   think 

islature  has  used  the  words  'for  at  least  that  day  should  be  counted." 

twelve    successive  weeks,'  we  cannot  Under  a  provision  in  a  city  charter 

13  C.  of  L.— I  ] 
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As  to  the  degree  of  discretion  allowed,  see  note  i. 

LEAVE — (See  also  Left). — "  Leaving  "  is  a  word  that  may  be 
construed  in  its  primary  sense  as  leaving  on  the  decease  of  the 
person  to  whom  the  word  applies ;  but  it  has  been  construed  as 
**  having"  rather  than  that  a  child  shall  be  deprived  of  a  vested 
interest  which  seems  to  have  been  made  as  a  provision  for  it.* 

requiring    every    resolution     ordering  deeming,"  a  county  clerk  was  held  to 

work  on  the  streets  to  lie  over  **at  least  have  authority  in  his  discretion  to  com- 

four  weeks  after  its  introduction,"  a  mence  the  publication  sixteen  months 

resolution  introduced  on  Monday  may  before  that  period.     Hoffman  v.  Clark 

properly  be  acted  upon  on  the  fourth  Co.,  6i  Wis.  5.    "We  cannot  say  that 

Monday  thereafter.     Wright  v.  Forres-  the    clerk   had   no   legal    authority  to 

tal,  65  Wis.  341.    "The  question   was  make  such   an  early  publication.    On 

presented  to  the  council  when  the  four  .(he  contrary,  we  quite  agree  with  the 

weeks  expired,  so  that  they  might  i^ot-  ieiirned  circuit  court  in  the  view  that  the 

on    the    same.    They    evidently  .cOiv  '4egislature  has  left  the  time  of  making 

strued  it  as  men  ordinarily  would,  that  a-  or  commencing  the  publication,  within 

week  was  the  period  of  time  extending  certain  limits,  to  the  judgment  and  dis- 

from  Monday  of  one  week  to  Monday  cretion  of  the  county  clerk,  and  that 

of  the  next  week  following,   and  not  the  courts  cannot  review  the  exercise  of 

until  Tuesday  of  such  week,  and  that  that  discretion." 

the  resolution,  if  introduced  on  Mon-  A  grant  of  a    cartway   "eight    feet 

day,  had  lain  ctVer^ioiir  weeks  when  the  wide  at  least,"  was  held  to  entitle  the 

fourth  Monday  thereafter  had  arrived,  grantee  to  more  than  eight  feet  if  nec- 

and   thai   they  were  at   liberty  to   act  essary  for  its  use  as  a  cartway.     Rob- 

upon^it  then*.     This,  we   think,  is  the  erts  v.  Wilcock,  8  W.  &  S.  (Pa.)  464. 

rallanat  vionstruction  of  the   act,  and  Where   an   act  required   that  every 

^  /"clesrrfy  within  the  intention  of  the  leg-  planter  should  have  a  fence  "at  least 

*.  'Islature."  five  feet  high,"  it  was  held  that  every 

'    A   building    was    let   by    a    written  part  of  the  fence  must  be  that  high,  and 

agreement  stating  that  C  had  taken  it  that  although  it  was  shown  that  cattle 

"from  the  thirtieth  day  of  September."  had  passed  a  part  of  the  fence  five  feet 

"The  tenancy  is  for  one  year,  commenc-  high,  the  plaintiff  could  not  recover  for 

ing  on  the  thirtieth  day  of  September  the  trespass,  if  any  other  portion  were 

instant."     C  entered  at  noon  on  that  less  in  height,  the  law  presuming  that 

day  and  quitted  at  4  p.m.  on   Septem-  the  cattle  were  first  tempted  to  break 

ber  29th,  following.     Held,  that  he  had  into  the  enclosure  by   reason   of   the 

gained  a  settlement  by  renting  and  oc-  lowness  of   other  parts  of  the   fence, 

cupying  a  tenement  "for   the   term  of  Polk  v.  Lane,  4  Yerg.  (Tenn.)  36. 

one  whole  year  at  the  least."     Reg.  v.  2.    White  v.  Hill,  L.  R.,  4  E.  Q^Cas. 

Inhab.  of  St.  Mary,  i   El.  &   Bl.  816.  270.     And  see    Ex   parte    Hooper,    i 

WiGHTMAN,  J.,  said:  "There  is  noth-  Drew    64,  where   "leaving"  was   held 

ing  to  take  this  case  out  of  the  general  equivalent  to  "having."     Also   In    re 

rule,  unless  the  words  *one  whole  year  Thompson's  Trust,  5  De  G.  &  Sm.  667; 

at  the  least,'     .    .    .    have  that  effect.  Kennedy  v.  Sedgwick,  j  K.  &  J.  540; 

But  that  phrase  does  not  mean  more  Marshall  v.  Hill,  2  M.  &  S.  608;  Bry- 

than  the  phrase  *one  whole  year,' which  den  v,  Willett,  L.  R.,  7  Eq.  Cas.  472; 

we  find  in  Stat.     .     .     .    and  as  to  the  In  re  Brown's  Trust,  L.  R.,  16  Eq.Cas. 

last  mentioned  statute  it  has  been  ex-  239;  Du  Bois  v.  Ray,  35   N.  Y.   162; 

pressly  decided  that  a  fraction  of  a  day  Maitland  v.  Chalie,  6  Mad.  243. 

is  not  to  be  regarded  in  computing  the  In  Treharne  v.  Layton,  L.  K.,  10  Q. 

year  of  hiring  and  service.     Really  the  B.  459,  it  is  said:     "We  think  that  the 

langruage  of  the  two  statutes  is  practi-  authorities  applicable  to  this  case  are  so 

cally  identical,  and  the  construction  of  clear  and  so  strong  that  we  should  not 

the  one  determines  that  of  the  other."  be    justified   in    saying  that    they  are 

1.  Where  a  list  of  unredeemed  lands  wrong.      The       position       they     lay 

sold  for  taxes  was  required  to  be  pub-  down  is  that  where  an  estate  is  vested 

lished  "at  least  six  months  before  the  in  children  after  a  git\  to  a  parent,  then 

expiration  of  the  time  limited  for  re-  the  gift  over  in  case  of  the  parent  dying 
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Deflnition.                                         LEA  VE.  DeflnitUm. 

without   leaving   issue    must  be    read  does  not  apply  where  it  is  clear  that 

^having  had  no  issue/  in  order  to  carry  the  testator  means  a  vested  gift  to  be 

into  effect  thie  intention  of  the  testa-  divested    in    some    event."     White    v. 

tor."  Hight  was  accordingh'  overruled. 

In  White  v,  Hight,  12  Ch.  D.  751,  In  In  re  Hamlet,  38Ch.  D.  183;  s.  c, 
the  testator  devised  real  estate  to  his  58  L.  T.,  N.  S.  614;  36  W.  R.  569,  a  tes- 
granddaughter  absolutely,  and  "after  tator  gave  personal  estate  and  the  pro- 
ber decease,  without  leaving  any  issue"  ceeds  of  the  sale  of  real  estate  to 
over.  The  granddaughter  married  and  trustees  upon  trust  for  his  daughter  and 
had  a  child.  Held  that,  upon  the  birth  only  child  for  life,  and  after  her  death 
of  a  child,  the  granddaughter's  interest  for  her  children,  who,  being  sons, 
became  indefeasible.  should    attain    twenty -one,    or,    being 

But  in  In  re  Ball,  36  Ch.  D.  508,  a  daughters,  should    attain  that  age  or 

testator  bequeathed  personal  estate  on  marrv,  with  a  gift  over  in  case    his 

trust  after  the  death  of  A  for  B,  and  in  daughter  should  "happen  to  die  without 

case  B  died  without  leaving  issue  male  leaving  any  child  or  children  her  sur- 

for  C.    B  died  in  the   lifetime  of   A,  viving,  or  leaving  such  they  shall  all 

having  had  only  one  child  who  died  an  die  without  having  obtained  a  vested 

infant  in  liis  father's  lifetime.    It  was  interest  in  the  said  trust  moneys,  and 

held  that  the  gift  over  to  C  took  effect,  without  leaving  any  issue  them,  him  or 

The  court  said:  "Now  the  principle  of  her  surviving.'*    The  daughter  had  five 

those  decisions  is  that  the  court  will  children,  who  died  unmarried  in  her 

read    the  words  ^without    leaving'  as  lifetime,  and  only  two  of  whom  attained 

equivalent  to  hvtthout  having  had,'  if  twenty-one.      Upon     the     daughter's 

the  result  of  so  doing  is  to  make  the  death  it  was  held  that    the  gift  over 

whole  instrument  consistent,  to  make  a  took  effect.    The  court  said:  "Most  of 

gift  over  fit  in  with  the  intention  of  the  the  authorities  are  with  reference  to  a 

testator  as  previously   expressed,  and  limitation  to  a  settlement  in  trust  for 

avoid  divesting  a  previously  vested  gift,  the  parent  for  life,  then  to  children  who 

But  unless  that  result  is  attained,the  rea-  attain  twenty-one,  and  if  the  parent  die 

son  for  the  modification  of  the  language  without    leaving    children,     over.     If 

fails,  and  I  have  been  unable  to  find  clildren  attain  twenty-one  and  all  die 

any  case  except   White  v.  Hight,  in  in  the  parents'  lifetime,  the  court,  to 

which   the  effect  of   the  construction  prevent  the  vested  interests  from  being 

has  been  not  to  avoid  divesting  a  vested  divested,  has  read  the  word  ^leaving'  as 

gift,  but  to  leave  a  vested  gif^  still  liable  though  it  were  ^having'  or  'having  had/ 

to  be  divested,though  only  in  a  different  a  considerable  liberty  being  thus  taken 

event  from  that  in  which  the  divesting  with  the  actual  words  to  effectuate  what 

would  have  taken   place   if  the  word  the  court  considers  to  be  the  paramount 

•leaving'     were     construed      literally,  intention,  in  a  marriage  settlement,  of 

If  the  latter  course,  that  is,  construing  securing  portions  to  the  children  who 

the  word  leaving'  literally,  is  adopted  in  live  to  attain  vested  interests  in  them. 

the  present  case,  the  absolute  interest  .    .    .    The  result  of  these  decisions  is 

of    .    .    .    [B]  would  be  divested  by  that  these  words  in  a  will,  if  the  case  is 

his  death  without  leaving  issue  then  not  a  case  of  portions  to  children,  to 

living.     If  the  word  leaving'  is  treated  whom  the  testator  was  in  loco  parentis^ 

as  equivalent  to  'having  had'  the  abso-  would  receive  a  construction  according 

lute  interest  of    .    .    .    [B]  would  be  to  their  grammatical   meaning,  which 

divested  by  his  death  without  having  would   exclude    a    child  who  attained 

had    any   child.     Whichever    view    is  twenty-one  and  died  in  the  lifetime  of 

adopted  the  will  clearly  contemplates  the  tenant  for  life.    But  in  a  settlement 

the  divesting  in  some  event  of  the  pre-  or  in  a  will  where  the  testator  was  in 

viously  vested  gifl  to    .    .    .    [B].    I  loco  parentis  to  the  children  intended 

find  no  case    except  White  v.  Hight,  to  be    benefited,  the    gift  over  might 

in  which  the  word  'leaving'  is  read  as  either  be  differently  construed  or  dis- 

*having  had'  with  the  result  merely  of  regarded." 

altering  the  event  upon  which  the  di-  See  also  Armstrong  v.  Armstrong,  21 

vesting  of  a  gift  previously  vested  is  to  L.  R.,  1. 114,  where  In  re  Ball  was  fol- 

take  place."  lowed,  and  White  v.  Hight  criticised; 

In  re  Ball  was  sustained  on  appeal  in  which  was  also  done  in  Clay  v.  Coles, 

40  Ch.  D.  II  (59  L.  T.,  N.  S.  801),  the  57  L.  T.,  N.  S.  682. 

court  saying  of  the  earlier  cases:  "In  The  issue  of  children  who  might  be 

my  opinion  the  principle  of  those  cases  dead     "leaving    issue,"    held   to   take 
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The  words  "  leave,"  "  leaving,"  have  been  held  sufficient  to  re- 
strain the  general  import  of  the  term  "  issue  "  to  those  living  at 
the  death  of  the  first  taker,  so  as  to  give  effect  to  bequests  oven* 
But  this  rule  has  been  applied  to  personalty  rather  than  to 
realty,*  though  the  distinction  has  been  questioned.* 

whether  they  survive  their  parent  or  74  Pa.  St.  414;  Newton  v.  Griffitli,  i 

not  in /»  r<p  Smith's  Trusts,  7  Ch.  D.  Harr.  &  Gill    (Md.)    in;   Usilton  v, 

665.  Usilton,  3   Md.   Ch.   36;   Robards    v. 

X.  Roper    on   Leg.   i  C51 ;   Forth  v.  Jones,  4  tred.  (N.  Car.)  53;  Miller  v. 

Chapman,  i   P.  Wms.  604;    Read    v.  Usilliams,  2  Dev.  &  Bat.  (N.  Car.)  500; 

Snell,  2  Atk.  642;  Lamplej  v.  Blower,  Perry  v.  Logan,  5  Rich.  Eq.  (S.  Car.) 

3  Atk.  397;   Wallington  v,  Taylor,  i  202;    Robert    v.    West,    15    Ga.    123; 

Sax.  (N.  J.)  314;  Goodtitle  v,  Regden,  2  Moore  v,  Howe,  4  Monr.  (Ky.)  199. 

T.  R.  720;  Beresford  v.  Elliott's  £xrs.,i  8.   In  Roe    v.  JeSery,  7  Term  J95, 

Dessaus.  (S.  Car.)  183.  Lord  Kbkyok  said  that  "the  distmc- 

2.  In  Forth  v.  Chapman,  i  P.  Wms.  tion  taken  «n  Forth  v.  Chapman,  that 
667,  it  is  said:  '*As  to  the  freehold  the  the  very  same  words  in  the  same  clause 
construction  should  be,  if  William  or  in  a  will  should  receive  one  construe- 
Walter  died  without  issue  generally^  tion  as  applied  to  one  species  of  prop- 
by  which  there  might  be  at  any  time  a  erty  and  another  construction  as  ap- 
failure  of  issue;  and  with  respect  to  the  plied  to  another,  was  not  reconcilable 
leasehold,  that  the  same  words  should  with  reason;  but  that  if  it  had  become 
be  intended  to  signify  their  dying  with-  a  settled  rule  of  property  it  might  be 
out  leaving  issue  at  their  death  .  •  .  dangerous  to  overturn  it."  The  case 
The  different  clauses  would  .  .  .  was  decided,  however,  on  another 
have  the  different  constructions  above  point. 

mentioned  to  make  both  the    devises  See  also  Porter  v,  Bradley,  3  Term 

good ;  and  it  was  reasonable  it  should  be  146.    The   application  of  the    rule  in 

so,  ut  res  mag-is  valeat  quam  pereat^  this  country  was  questioned  in  Hall  v. 

And  see  Crooke  v.  Devandes,  9  Ves.  Chaffee,  14   N.    H.    215;  Downing    v. 

197;   Dendem  Geering  v.  Shenton,   2  Wherrin,  19  N.  H.  89.     But  in  Ladd  v. 

Chit.  662,  where   Lord   Mansfield  Harvey,  21   N.  H.  526,  in  reterring  to 

says:  "In  the  case  of  land,  there  is  no  the  former  case,  the  court  said:   ''Al- 

instance  where  the  words  'not  leaving  though  in  that  case  some  question  was 

issue'  are  confined  to  having  issue  at  made  as  to  the  applicability  of  the  doc- 

his  death,  but  it  would  be  otherwise  of  trine  here,  still  it  will   be  better  that 

personalty,  for  the  sake  of  intention,  suitors  shall   not  be  surprised  by  an- 

for  that  cannot  take  place  but  upon  other  rule  of  construction,  and  one  dif- 

such  a  supposition."  ferent  from  that  found  in  the  books  to 

See  also  Eichelberger  v,  Barnitz,  9  be  generally  recognized  in  England  and 

Watts  (Pa.)  447;  Rathbone  v.  Dyck-  America." 

man,  3  Paige  (N.  Y.)  30;  Biscoe  v.  In  Bethea's  Exr.  v.  Smith,  40  Ala, 
Biscoe,  6  Gill  &  J.  (Md.)  236;  Tongue's  420,  it  is  said:  "In  this  case  we  see  no 
Lessee  v,  Nutwell,  13  Md.  425;  Allen-  reason  why  any  distinction  should  be 
der's  Lessee  v.  Sussan,  33  Md.  11;  made  as  to  the  vesting  of  the  legal 
Maryck  v,  Vanderhurst,  Bail.  Eq.  (S.  title  between  the  real  estate  devised 
Car.)  48;  Newkirk  v.  Hawes,  5  Jones  and  the  personalty  bequeathed  by  the 
Eq.  (N.  Car.)  265;  Newnan  r.  Miller,  7  sixth  clause  of  the  will.  If  the  one 
Jones  L.  (N.  Car.)  516;  Hawley  v,  vests  in  the  ultimate  limitee,  there  is  no 
Northampton,  8  Mass.  38;  Whitfofd  v,  reason  why  the  other  should  not  do  so 
Armstrong,  9R.  I.  394;  Miller  v.  Ma-  likewise.  If  this  limitation  of  person- 
comb,  26  Wend.  (N.  Y.)  229;  Foley  v.  alty  Mras  void  at  the  ancient  common 
Foley,  17  Hun  (N.  Y.)  235;  Ferris  v.  law,  and  has  only  in  modem  times 
Gibson,  4  Edw.  Ch.  (N.  Y.)  707;  been  upheld  upon  the  analogies  to  such 
Moorehouse  v,  Cotheal,  i  Zabr.  (N.  J.)  limitations  of  realty,  we  see  no  reason 
480;  Chetwood  v.  Winston,  40  N.  J.  L.  and  are  not  aware  of  any  principle, 
337;  Drummond  v,  Drummond,  26  N.  which  would  forbid  the  application  of 
J.  Eq.  234;  Still  V.  Speer,  3  Grant  (Pa.)  the  rule  with  respect  to  the  vesting  of 
to6;  Wynn  v.  Story,  38  Pa.  St.  166;  the  legal  title  in  the  limitations  of 
Middlewarth's    Admr.   v,  Blackmore,  realty  to  such  limitations  of  personalty. 
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A  posthumous  child  is  one  whom  a  man  "  leaves."  ^     For  the 
word  in  other  connections,  see  note  2. 

.    .    .     Not  being  able  to  find  any  au-  merly  importing  an  indefinite  failure  of 

thority  to  maintain  such  a  distinction,  issue  are  keld  now  to  mean  a  failure 

upon  reason,  principle  and   authority,  during  the  lifetime  or  at  the  death  of 

we  hold,'*  etc.  the  first  taker.     See  Beach  on  Wills,  § 

And  see  Flinn  v,  Davis,  i8  Ala.  132;  198;  Hawkins  on  Wills,  213-315. 

Edwards  V.  Bibb,  43  Ala.  666.  1.   Pearson   v.  Carlton,  18    S.  Car. 

In  Griswold  v.  Greer,  18  Ga.  550,  the  57;  Burdett  v,  Hopegood,  i   P.    Wms. 

court  said:  "The  construction  of  such  406. 

words  as  these,  viz:  *or  afterwards  die,  2.  Where  A  devised  a  freehold  es- 

leavin^  no  issue,'  in  the  courts  of  Eng-  tate  to  his  wife  during  her  natural  life 

land,  lor  a  great  length  of  time  has  and  "also  at  her  disposal  afterwards  to 

been,  that  as  to  real  property  they  im-  leave  it  to  whom  she  pleases,"  it  was 

port  indefinite  faiiure  of  issue;  but  in  held  that  this  gave  her  a  power  only  to 

conveyances  of  personal  estate  it  has  leave  it  by  will;  and  that  a  disposition 

been  held  that  the  word  leaving  modi-  of  it  by  feoffment  in  her  lifetime  was 

fies  the  other  expressions,  so  that  they  void.     Doe  ex  dem,  Thorley  v.  Thor- 

mean  only  a  dying  without  issue,  at  ley,    10  East  438.    Bayley,  J.,  said: 

the  death  of  the  first  taker,  the  natural  "The  word  leave  as  applied  to  the  sub- 

and    legitimate    signification  of    such  ject  matter  prima  facie  means  a  dispo- 

words  imports  a  failure  of  issue  at  the  sition  l^y  will ;  and  if  that  be  the  ordi- 

deathy  and  not  at  any  indefinite  time  nary  sense  of  the  word,  we  who  are 

thereafter;    and    we    believe    and    we  now  to  decide  upon  the  qieaning  of  the 

think  we  have  shown  in  the  case  of  testator  must  say  that  he  meant  to  use 

Harris's  Admr.  v.  Smith's   Admr.,  16  it  in  that  sense,  unless  something  ap- 

Ga.  Rep.  545,  that  the  conventional  or  pears  to   show    that  he  used  it  in   a 

artificial  construction  which  the  courts  sense  different  from  the  ordinary  one." 

of  England  have  adopted,   and  which  Where  the  plaintiff  declared  that  he 

has  been  followed   frequently  in    this  had  "left"  an  engine  on  certain  demised 

country,  is  not  made  necessary  by  the  premises  in   fulfillment    of   an  agree- 

statute,  commonly  called  the  statute  De  ment  to  "leave"  it  there,  and  the  de- 

DoniSf  etc.;  which  statute  is  referred  to  fendant  pleaded  that  the  plaintiff  had 

byour  act  of  1 82 1  as  the  exponent  of  such  not  delivered  up  possession  of  the  en- 

terms  as  serve  to  create  an  estate  tail,  gine,  ending  with  a  verification,  it  was 

We  believe  that  the  reasons  for  this  con-  held  that  the  plea  was  not  bad  on  spe- 

struction  found  their  origin  in  feudal  in-  cial  demurrer  as  an  are;umentative  de- 

fiuences,  and  the  interests  of  the  heir  nial  that  plaintiff  left  the  steam  engine 

at  law  in  England;  that  such  reasons  on    the    premises.      "Now    the    word 

do  not  exist  in  our  State,  where  there  4eave'  in  the  declaration  is  capable  of 

is  technically  no  heir  at  law,  and  where  two  meanings.     It  either  includes  the 

estates  tail  are  prohibited;  and  that  the  delivering  up  possession,  or  it  does  not. 

reasons,  failing  the  rule  of  construction,  .    .    .     We  think  that  the  defendant 

founded    upon     them    by  the    courts,  was  at  libertv  to  treat  the  word  *leave' 

«hould  cease."  as  not  including  the  delivering  up  pps- 

And  see  Clapp  v.  Fogleman,  i   Dev.  session,  and   that    the  plea  is  good." 

&  Bat.  Eq.  (N.  Car.),  where  the  court  Weedon  v,  Woodbridge,  13  C^6.  462. 

«aid:  "In  this  State,  since  the  act  of  An  owner  of  a  horse  cannot  be  said 

17S4,  there  cannot  be  an  estate  tail;  the  to  "leave"   him   while  he  is    in    such 

same  construction  Is  put  on  words  like  owner's,  immediate  presence.     "There 

these  ["die  without  leaving  issue"],  in  is  no  absolute  rule  of  law  that  requires 

clevises  of  real    property,  as  in  Eng-  one  who  has  a  horse  in  a  street  to  tie 

land  obtains   on  bequests  of  person-  him,   or  to  hold   him    by  the    reins." 

alty."  Wasmer  v,  Del.,  Lack.   &   West.  R. 

See  also  Fosdick  v.  Cornell,  i  Johns.  Co.,  80  N.  Y.  212;  s.  c,  36  Am.  Rep. 

<N.  Y.)  440;  and  Anderson  v,  Jackson,  608. 

16  Johns.  (N.  Y.)  382,  where  the  cases  "Leave  the  State"  and  "remove  from 

are  reviewed.  the  State"  in  a  code,  held  synonymous. 

And  this  distinction  has  been  over-  Florance  v.  Camp,  c  La.  200. 

thrown  by  statute  in  England  and  in  The  expression  "leaving  a  company" 

many  of  the  States,  where  words  for-  was  held  to  refer  to  resignation,  or  vol- 
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LEFT. — See  note  i . 

untary  giving  up  of  employment,  and  For  the  construction  of  '^leaving  out'^ 

not  to  be  the  proper  fonn  of  expres&ion  in  a  particular  agreement,  see  Large  v. 

for  the  case  of  an  expulsion    or  dis-  Passmore,  5  S.  K  R.  (Pa.)  58. 

missal  by  the  act  of  the  company.  Price  If  a  lessee  covenant  to  "leave  the 

v.  Minot,  107  Mass.  60.  buildings    in    repair,"   no    action    lies 

Where   the  owner   of  a    pew  in  a  against  him  until  the  term  has  ended, 

meeting  house  forfeits  it  according  to  even  though    he    tears    the    buildings 

deed  if  he  "leaves"  the  meeting  house,  down,  because  he  may  comply  with  the 

ceasing  to  worship  there  or  to  attend  covenant  at  any  time  before  the  term  is 

any  of  the  meetings  for  several  years  ended.     Wood's   Landl.  &  Ten.  (2nd 

constitutes  "leaving."     French  v.  Old  ed.)  808. 

South  Soc,  106  Mass.  48S.  An  officer  who  is  ordered,  even  on 

And  in  Crocker  v.  Old  South  Soc,  his  own  request,  to  proceed  toaparticu- 

106  Mass.  497,  the  court  say:    "The  lar    place,    including    his    home,    and 

deed,  it  is  true,  does  not  undertake  to  "there  await  orders,"  reporting  thence 

define  what  is  meant  by  leaving  the  by  letter  to  the  adjutant  general  of  the 

meeting  house;*  but  the  proper  inter-  army  and  to  the  headquarters  of  the  de- 

pretation  of   that  expression  may   be  partment  to  which  he  then  belongs,  is 

readily  ascertained  from  the  apparent  not  "absent  from  duty  with  leave.      U. 

general   purpose  and  character  of  the  S.  t;.  Williamson,  23  Wall.  411. 

instrument.     The    condition  does  not  "Leave  of  the  author"  and  "consent 

apply   to  a  mere  temporary  or  occa-  of  the  author,"  in  a  statute,  interpreted 

sional  failure  to  resort  to  the  meeting  as  meaning  express  leave  or  consent, 

house  tfs  a  place  of   public  worship,  such  as  would  confer  a  title  on   the 

We  think  that  a    pewholder  licencee.      Caird  v,   Sime,   36  W,    R. 

must  be  said  to  have  left  that  meeting  206. 

house,  who,  without  any  apparent  rea-  1.  At  common    law,  in   charging   a 

son  or  explanation,  uninterruptedly  and  mortal  wound  on  the  hand,  arm,  side, 

for  a  long  space  of  time  has  ceased  to  etc.,   in   an  indictment  for  murder,  it 

worship  there,  has  manifested  no  inten-  was  indispensable  to  state  whether  it 

tion  of  returning,  and  habitually  wor-  was  on   the   right  or  left  hand,  etc. 

ships  with,  and  apparently  has  attached  State  v.  Jones,  20  Mo.  58,  where  an  in- 

himself  to  another  religious  society,  in  dictment  was  held  bad  that  charged  the 

the  same  city.     If  this  is  not  leaving*  defendant  with  striking  and  thrusting 

within  the    meaning  of   the    deed,  it  the  deceased  "in  and  upon  the  lefl  side 

would  be  difficult  to  say  what  is."  of  the  belly,  and  also  in  and  upon  the 

A  testamentary  paper  in  the  form  "I  right    shoulder,  giving  to  the  deceased 

leave    and  bequeath  to  all  my  grand-  then  and   there,  in  and  upon  the  left 

children,  and  share  and   share  alike,"  side  of  the  belly,  and  also  in  and  upon 

was   held  void  for  uncertainty  and  to  the  right  shoulder  one  mortal  wound." 

pass  no  interest  in  real  estate.     Mohun  See  a  similar  decision  in  Dias  v.  State,  7 

V.  Mohun,  I  Swanst.  201.  Blackf.  (Ind.)  20. 

Where  a  notice  was  required  to  be  But  in  Cordell  v.  State,  22  Ind.  i,  it  is 
served  by  "leaving  the  same  at  the  said:  "Under  the  code  we  cannot  think 
registry  of  the  diocese,"  this  condition  it  necessary  that  the  indictment  for 
was  held  not  to  be  fulfilled  by  personal  murder  by  blows  should  state  the  par- 
service  on  the  deputy  registrar  out  of  ticular  part  of  the  body  on  which  the 
the  registry.  Vaux  v.  Vollans,  4  B.  &  blows  fell  .  .  .  But  in  Arch.  Cr. 
Ad.  525;  Wilberf.  Stat.  L.  250.  PI.  (loth  ed.),  side  paging  408,  even  as. 

Where  it  was  objected  that  a  petition  to  this,  it  is  said  that  4n  this  and  other 
did  not  aver  or  show  seisin,  the  court  instances  there  is  a  particularity  re- 
remarked  :  "The  petition  sets  forth  *that  quired  in  an  indictment  for  murder 
the  said  .  .  .  died,  leaving  in  this  which  it  would  be  ridiculous  to  attempt 
State  the  real  property  described'  ...  to  account  for  or  justify,  for  the  same 
The  term  leavings  used  in  this  connec-  strictness  is  not  required  as  to  the  evi- 
tion,  is  the  synonym  of  owning.  It  is  dence  necessary  to  support  it.  If,  for 
idiomatic  rather  than  dialectic,  and  is  instance,  the  wound  be  stated  to  be  on 
believed  to  obtain  in  this  sense  through-  the  lefl  side,  and  proved  to  be  on  the 
out  the  country  where  so  applied.  This  right  side,  or  alleged  to  be  in  one  part 
is  sufficient."  McNitt  v.  Turner,  16  of  the  body  and  proved  to  be  in  an- 
Wall.  363.  other,  the  variance  is  immaterial,  and 
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LEGACIES  AND  DEVISES. 


Synopiti* 


LEGACIES  AHD  DETTSES^ — (See  also  Debts  of  Decedents  ; 
Executors  and  Administrators;  Issue;  Limitations; 
Marshalling  of  Assets  ;  Perpetuities  ;  Powers  ;  Remain- 
ders;   Sheriff's  Sales;  Trusts;  Wills). 


I.  Definition,  9. 

II.  Classification  of  Legacies  and 
Devises,  10. 

I.  Specific^  Demonstrative^  Gen- 
eral and  Pecuniary  Lega- 
cies^ 10. 


a.  Definitions y  10. 

b.  Legacies  of   Money    and 
Personal  Annuities ^  15. 

c.  Debts  and  Securities   for 

Money  y  16. 

d.  Stocks  J  19. 


for  that  reason  the  objection  can  now  which  enacts  that  anj  person  who  shall 

only    be  taken    by    demurrer.*     tThis  bring  into  this  State  any  poor  or  indi- 

shows  that  even   at  common   law  the  gent   person,  and  leave  him  or  her  in 

allegation  stood  upon  the  same  footing  any  town  within  the  same,  etc.,  such  per- 

as  the  allegation  as  to  the  hand  in  which  son  so  bringing  in  and  leaving,  shall  for- 

the  weapon  was  held,  the  depth  and  feit  and  pay,  etc.     What  does  the  word 

size  of  the  wound,  etc.,  all  of  which  are  leaving'  in  that  statute  mean?     Surely 

now  held  not  to  affect  any  substantial  not    abandoning,  deserting,    departing 

right  of  the  defendant."  from,  merely;  but  suffering  the  pauper. 

See,  to  the  same  effect.  State  v.  Green,  whom  he  had  brought,  to  remain  there. 

7  Ired.  L.  (N.  Car.)  39.  And  the  enquiry  would  not  be  whether 

Where  the  statute  of  a  State  enacted  he  intended  such  pauper  should  remain 

that  no  slave  should  be  brought  into  the  there  for   life  or  for  a  term  of  years. 

State  and  left  there  it  was  Meld  that  to  We  think  that  the  same  construction 

bring  a  slave  within  this  description  it  should  be  given  to  the  word  4efl'  in  this 

was  not  necessary  to  show  an  intention  statute:  no  slave  shall  be  brought  from 

of  the  master  to  reside  there  or  to  suffer  any  place  and  suffered  to  remain  in  this 

the  slave  to  remain  there,  permanently.  State     ...     A  slave,  then,  brought 

Jackson  v.  Bulloch,  12  Conn.  38.  "How,  from  another  State  or  country  into  this 

then,  is  the  term  **lefl"  to  be  understood?  State,  may,  in  our  opinion,  be  consid- 

The  word  leave^  from  which  this  is  de-  ered  as  left  in  this  State,  although  the 

rived,  is  used  in  a  variety  of  senses;  as  owner  does  not  intend  to  reside  here 

to  forsake,  to  abandon,  to  depart  from,  permanently  himself,  or  to  suffer  such 

to  suffer  to  remain,  not  to  carry  away,  slave  permanently  to  remain  here.     So 

These,  it  is  believed,  are  the  only  signi-  long  as  he  is  a  traveller  passing  through 

fications,  which  can  be  considered  appli-  the   State,  he  cannot  be   said  to  have 

cable  to  this  case.     The  word  *left*  can-  le/t  her  here.     But  when  he  and  his 

not  have  been  used  in  the  first  sense;  family  are  residing  here  for  years,  and 

for  it  cannot  be  believed  that  any  one  when  he  has  suffered  his  slave  to  re- 

would  bring  his  slaves  here  merely  to  main  here  for  almost  two   vears,   he 

abandon  or  forsake  them     .     .     .     Nor  cannot  claim  the  privilege  of  a  travel - 

can  the  term  mean  to  depart  from,  or  ler,  even  although  he  intended,  at  some 

not  to  carry  away   his  slave,  unless  it  future  time,  to  return  with  his  family  to 

can  be  shown  that  so  long  as  the  owner  his  former  residence." 

remains  in  the   State  as  well   as   the  Where  a  notice  is  required  by  statute 

slave,  this  statute  cannot  be  violated,  to  be  "left,"   such  notice    must  be  in 

And  if  this  construction  is  correct,  it  writing.      Wilson  v.  Nightingale,  8  Q^ 

follows  that   any  citizen    of    another  B.  1036. 

State  or  country  may  remove  into  this  Where  a  box  addressed  to  the  sender 

State  with  his  slaves,  and  so  long  as  he  "to  be  left  till  called  for"  is  delivered  to 

remains  with  them  they  are  not  *left*  a  railway  company,  their  responsibility 

within  the  meaning  of  the  statute,  even  as  common  carriers  ceases  on  the  ar- 

although  he  may  not  intend  to  return,  rival    of   the   box,    and   they  are    not 

What,  then,  does  the  word  *left'  mean  bound,  in  the  absence  of  suspicious  cir- 

in  this  statute?     Wemust,  wheaa  term  cumstances,  to  enquire  into   the  bona 

has  different  senses,  keep  in  view  the  fides  of  any   person  claiming  delivery 

object  contemplated  by  those  who  use  thereof  from  them.    Nutt  v.  Glasgow 

it,  in  this  as  in  all  other  cases  which  &   S.  W.  R.  Co.,  3  Sc.  L.  Rev.,  Sher. 

may  arise    .    .    .    Or,    if  we  take  a  Ct.  Rep.  336. 

case    expressly    provided    by    statute  1.  Scope    of  Article.  —  This  .  article 
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e.  Bequests  of  General  Per' 
sonal  Estate — Whether  a 
Bequest  Is  Specific  or  Re- 
siduary^  23. 

y*.  Devises    of    Bsta'e     and 

Cha  tels^  Real — Legacies^ 

Annuities    and    Charges 

Thereon^  26. 

a.  Lapsed  and    Void    Legacies 

and  Devises,  28. 

a.  Definitions^  28. 

<i*.  Void  Legacies  and  De- 
vises^ 29. 

b.  Cases  to  Which  the  Doc- 
trine Lapse  Is  Applicable, 
29. 

c.  What  Will  Prevent  Lapse, 

d.  Lapse  Prevented  by  Stat- 
tfle,  37. 

e.  Lapse   Where  Legatee  or 

Devisee  Dies  After  Tes- 
tator,  39. 
/".  Devolution   of    Void  and 
Lapsed  Devises  and  Leg- 
acies, 39. 
(i)  At  Common  Law,  7f)» 

(2)  By  Statute,  ^o. 

(3)  Charges    on     Realty 


— Proceeds  of  Land 
Directed  to  be    Sold, 
42. 
(4)   Charges     on     Mined 
Funds,  45. 

3.  Residuary  Bequests  and  De- 
vises, 45. 

a.  Residuary  Bequests,  45. 

(1)  Share  of  Residue,^. 

(2)  Residue  of  Residue, 
49. 

(3)  Particular  Residue-^ 
Residue  of  a  Particu- 
lar Fund,  50. 

(4)  Proceeds    of   Realty, 

50- 

b.  Residuary  Devises,  51. 

4.  Cumulative  and  Substitu- 
tional Bequests  —  Repeated 
Legacies,  54. 

•  tf.  Admissibility     of    Parol 

Evidence,  50. 
b.  Incidents    of  Cumulative 
and     Substitutional    Be- 
quests, 59. 

5.  Gifts  to  a  Class,  60. 

o.  Original  and  Substitutional 
Bequests — Substitution,  See 
Wills,  62. 

7.  Vested  and  Contingent  Leg- 
acies—  Vested  and  Contingent 
Remainders.  See  Remain^ 
ders,  62. 

8.  Devises  and  Bequests   Upon 
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Condition.    See  Remainders^ 
62. 
9.  Legacies  Given  for  a   Par- 
ticular Purpose  or  to  Benei,  t 
Legatee     in     a     Particular 
Way,  62. 
10.  Annuities,  62. 

a.  General  Nature,  62. 

b.  Whether  for  Life  or.  Per- 
petual, 64. 

c.  Survivorship  Between  A  n  • 

nuitants,  66. 

d.  Directions  to  Purchase 
Annuities,  66. 

e.  Distinction  Between  An- 

nuity for   a  Period  and 
for  an  Object,  67. 

f.  Abatement — Valu4ition,6S. 

g.  Whether  an  Annuity  Is 
Charged  Upon  the  Land 
or  on  the  Rents  and 
Profits  Only,  69. 

h.  Construction  of  Legacies 
and  Annuities  for  Main- 
tenance and  Support,  69. 

/.  Distinction  Between  an 
A  nnuity  and  a  Gift  of  the 
Income  of  a  Particular 
Fund,  70. 

h.  Interest  on  A  r rears,  70. 

III.  Satisfaction  and  Ademption,  70. 

1.  Definitions,  70. 

2.  Ademption  of  Specific   Leg- 
acies, 72. 

3.  Satisfaction   and  Release  of 
Debt  by  Legacies,  80. 

a.  Legacy  to  Debtor,  80. 

b.  Legacy  to  Creditor,  82. 

4.  Satisfaction  of  Portions  by 
Legacies,  87. 

5.  Ademption    of   Legacies    by 

Portions,  92. 

6.  Ademption  of  General  Leg- 

acies to  Strangers  —  Leg- 
acies for  a  Particular  Pur- 
pose— Satisfaction  in  Testa- 
tor's Life    Time,  99. 

7.  Application    to    Devises     of 

Real  Estate,  100. 

8.  Statutory  Provisions,  103. 

9.  Extrinsic  Evidence — Declar- 
ations, Receipt  Releases, 
104. 

IV.  Debts  and  Legacies  Chaiged  on 
Land,  109. 

1.  Charges  of  Debts,  109. 

2.  Charge  of  Legacies,  110. 

3.  Expressions   Which    Charge, 

no. 

4.  Exonerations  of  Personalty, 

120. 

5.  Legacies  Charged    Solely  on 

Real  Estate,  124. 
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6.  Blending  Real  and  Persamal 
Rstate  Together y  12  c. 

7.  Whether  a  General  Charge 
Rxtends  to  Lands  Specifical- 
ly Devisedy  126. 

8.  Personal  Liability  of  Devi* 
see — Remedies  of  Creditor 
and  Legatees^  126. 

9.  Whether  the  Lien  of  a  Leg- 
acy  Charged  on  Realty  Is 
Discharged  by  yudicial  Sale, 
See  Li  ens y  000. 

V.  Abatement  of  Legaciea  and  De- 
vises, 130. 

I.  Residuary  Legacies^  131. 
a.  General  Legacies^  134. 

3.  Specific  and  Demonstrative 
Legacies  and  Devi se s — 
Founds  Given  in  Fractional 
Parts  y  143. 

4.  Lapsed  Interests^  147. 

^.  Statutory  Provisions^  149. 
VI.  Rights  of  Devisees  and  Lega- 
tees, 150. 
I.  Nature  of  Their  Respective 

TitleSy  150. 
3.  Of  the  Executor^ s  Assent yi ^2, 
3.  Payment     and    Delivery    of 

Legacies  y  157. 

a.  Payment  of  General  Leg- 


acies, 157. 

(i)  When  Due — Annuities 
— Bequests  for  Life 
"^Divesting  Con  tt  n  • 
genciesy  157. 

(2)  General  Legacies 
Payable  in  Stochy  162. 

(3)  Appropriation  of 
Funds  to  Secure  An- 
nuities and  Legacies 
— Payable  in  FuturOy 
163. 

(4)  Interesty  163. 

(5)  Currencyy  183. 

b.  Payment  of  Specific  Leg- 
acies y  184. 

c.  Payment  of  ResiduSy  187. 

4.  Actions  for  Legacies  y  188. 

5.  Relative  Rights  of  Life  Ten- 

ant and  Remaindermauy  190. 

a.  Interest  and  Incomcy  190. 

b.  Perishable  Property — 

Howe  V.  Lord  Dartmouth 
—  Security  When  Re- 
quired y  201.  . 

c.  Wastey  Taxes y  Repair y  Ac- 
cretions y  Dividends y  212. 

6.  Legacy  Dutyy  Collateral  In- 

heritance  Tax,      See   Taxa- 
tiouy  221. 


I.  DBFnriTloira — A  disposition  of  real  estate  by  last  will  and 
testament,  in  technical  language,  is  known  as  a  devisee,^  and  at 
common  law  was  considered  not  so  much  in  the  nature  of  a  tes- 
tament as  of  a  conveyance  by  way  of  appointment  of  particular 
lands  to  a  particular  devise  *    A  testamentary  disposition  of  per- 


treats  (i)  of  the  several  kinds  of  lega- 
cies and  devises;  (2)  of  rules  of  adminis- 
tration and  presumptions  of  law  arising 
dehors  the  instrument,  and  the 
sufficiency  of  particular  expressions 
to  control  their  operation.  With  this 
exception,  everything  pertaining  to  the 
construction  of  particular  words  and 
phrases,  or  of  the  instrument  as  an  en- 
tiretv,  has  been  relegated  to  the  articles 
on  Remainders  and  Wills. 

1.  I  Redf.  on  Wills  (^th  ed.),  »6; 
Woerner  Am.  Law  of  Adm.,  $  413. 

2.  Wms.  Exrs.  (7th  Eng.  ed.)  6;  4 
Kent  •502;  Lord  Mansfield,  in  Har- 
wood  V.  Goodright,  Cowp.  (Eng.)  90; 
I  Saund.  (Eng.)  277,  note  (a)  to  Duppa 
V,  Mayo.  See  Bayley  r>.  Bailey,  5  Cush. 
(Mass.)  245;  Langdon  v,  Astor,  16  N. 
Y.  9,  49;  Ross  x\  Vertner,  Freem.  Ch. 
(Miss.)  599;  Johnson,  J.,  in  Tompkins 
V,  Tompkins,  i  Bailey  (S.  Car.)  92,  96. 

Hence,  at  common  law,  a  devise  only 
operated  upon  such  lands  as  the  de- 


visee had  at  the  time  of  execution  of 
the  will,  and  after  acquired  lands  did 
not  pass,  whatever  words  might  be  used. 
I  Saund.  277,  note  (4)  to  Duppa  v, 
"Mayo;  Wind  v,  Jekyl,  i  P.  Wms. 
(Eng.)  575. 

But  by  Stat,  i  Vict.,  ch.  26,  §  3,  after 
acquired  lands  pass  by  a  will  executed 
as  required  by  that  act.  In  mosi  States, 
by  similar  statutes,  after  acquired  lands 
pass,  if  such  clearly  and  manifestly  ap- 
pears to  have  been  the  intention  of  the 
testator.  See  Me.  Rev.  Stat  1883,  p. 
608,  ^5;  N.  H.  Gen.  Laws  1878,  p.  455, 
§  2;  Vt.  Rev.  L.  1880,  %  2040;  Mass. 
Pub.  Stat.  1882,  p.  751,  §  2J;  Conn. 
Gen.  Stat.  1888,  §  537;  R.  L  Pub.  Stat. 
1882,  p.  471,  4  i;  3  Banks  &  Bro.,  7th 
ed.  B.  (N.  Y.)  2284,  4  5;  Bright.  Pub. 
Dig.  (Pa.),  p.  1711,  ^  u;  p.  1713,  §  23; 
N.J.  Revision  1877,  p.  1248,  ^  24;  Del. 
Rev.  Code  1874,  p.  513,  §  25;  Md. 
Rev.  Code  1878,  p.  421,  art.  49, '§  13; 
Va.  Code  1887,  §  2521,  W.  Va.  Rev. 
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sonalty  is  called  a  legacy  or  bequest.*  The  beneficiary  under  a 
devise  is  called  a  devisee  (see  note  i,  page  9) ;  under  a  legacy  or 
bequest,  a  legatee  or  legatary  (see  note  i). 

n  CLAflSiFiCATioir  OF  LEGACIES  AHB  Dbyises — 1.  Speoiflo,  Bemon- 
rtrative,  Oeneral  and  Pectmiary  Legaoiet — a.  Definitions. — ^A 
specific  legacy  is  a  bequest  of  a  particular  article  or  specified  part 
of  the  testator's  estate  which  is  so  described  and  distinguished 
from  all  other  articles  or  parts  of  the  same  kind  as  to  be  capable 
of  being  identified.*    A  general  legacy  is  a  bequest  chargeable 

Code  1887,  p.  640,  44  I,  9,  10;  N.  Car.  Cranch  (U.  S.)  66,  69;  CarroU  v.  Car- 
Code  1883,  44  2140,  2141,  2179;  S.  Car.  roll,  16  How.  (U.  S.)  275. 
Gen.  Laws  1881,  §  1726,  act.  4396;  Ga.  For  further  discussion,  see  Wills. 
Code  1882,4  h6i;  Ala.  Code  1886,  44  1.  Woemer  Am.  Lawof  Adm.,  4413; 
19^8,  i960;  Miss.  Rev.  Code  1880,  4  Rountree  v,  Talbot,  89  111.  246,  250; 
1202;  Fla.  McClel.  Dig.  1881,  p.  985,  Orton  v.  Orton,  3  Abb.  App.  Dec.  411, 
4   i;  Tenn.   Code   1884,   4  3^35;  Ohio  414. 

Rev.  Stat.  1880,  4  S969;  Ind.  Rev.  Stat.  Careful  writers  sometimes  apply  the 

1888,  44  2565-2567*;  Mo.  Rev.  Stat.  1879,  w^ord  bequest  indiscriminately  to  real 

4  3960;  Iowa  Code,  4  2323;  111.  Stat,  h  and  personal  estate;  but  it  is  believed 

Cent.   Stat.    1885,   p.   2465,  4    i;    Kan.  that  the  word  is  generally  used  in  the 

L.    188?,  ch.  117,    4   53;    Neb.  Comp.  United    States     as    synonymous  with 

Stat.   1S87,  ch.  2 J,  4  125;  Mich.  How.  legacy. 

Stat.    1882,   4   5787;  Minn.  Gen.    Stat.  "But    while    such    is    the    accepted 

1878,  p.  567,  4  3;  Wis.  Rev.  Stat.  1878,  signification   of  these  terms,   they  are 

4  2279;  Colo.  Gen.  Stat.  1883,  4  3481;  often  interchanged  by  careless   or  ig- 

Cal.   Civ.   Code    1885,   44    1312,    1332;  norant  persons;  and  if  by  force  of  the 

Nev.   Rev.   Stat.   1885,   44  3018,  3019;  context  it  is  clear  that  a  testator  has 

Utah  Comp.  L.  1876,  ch.  2,  p.  271.  used   them  in   a  sense   different    from 

As  to  construction  of  these  statutes  their  technical  import,  as,  for  instance, 

see  I  Jarm.  (5th  Am.  ed.)  '327;    Has-  by   referring  to  the  gift  of  land  as  a 

buck  V,  Pedley,  L.  R.,  19  Eq.  (Eng.)  legacy  or  bluest,  or  to  the  gift  of  per- 

271;  Meserve  v.  Meserve,  63  Me.  518;  sonalty  as  a  devise,   courts  will  give 

Loverin  v.  Lamprey,  22  N.  H.  434,  443;  these     words     the    effect    which    the 

Brimmer   v.  Sohier,    i    Cush.    (Mass.)  testator  intended,  although  contrary  to 

118;    Winchester  v.   Foster,   3    Cush.  their  technical  meaning,  in  accordance 

(Mass.)  366,371;  Wait  v.  Belding,  24  with  the  general  rule  that  the  plainly 

Pick.  (Mass.)  136;  Hosea  v.  Jacobs,  98  ascertained    intention   of   the    testator 

Mass.  65;  Hill  V.  Bacon,  106  Mass.  570;  controls    the     meaning,    of    technical 

Brewster  v.  McCall,  15  Conn.  274,  289;  words.'*  Woerner  Am.  Law  of  Adm., 

Parker   v.    Bogardus,    8    N.    Y.    309;.  4413-     See  Dow  v.  Dow,  36  Me.  211; 

Lynes    v,  Townsend,   33  N.   Y.    558;  Ladd  v.  Harvey,  i   Fost.  (N.  H.)  514; 

Youngs   V,    Youngs,    45   N.    Y.   2C4;  Thompson  v.  Gant,  14  Lea  (Tenn.)  310, 

Quinn  v.  Hardenbrook,  54  N.  Y.  83;  313;  Hohnes  v.  Mitchell,  2  Murph.  (N. 

Roney  v,  Stiltz,  5    Whart.  (Pa.)  381,  Car.)  228;  Weeks  v.  Cornwell.  104  N. 

384;  MfiUock  V.  Souder,  5  Watts  &  S.  Y.  325,  341;  Smith  v.  Smith,  17  Gratt 

(Pa.)   198;  Gable  v.  Daub,  40  Pa.  St.  (Va.)  268,  276;  i  Jarm.  on  Wills  (5th 

217;  Neale's  Appeal,   104  Pa.  St.  214;  Am.  ed.)  *744. 

Condict  V.  King,  13  N.  J.  Eq.  375,  377;  So  the  words  "legacies  and  bequests," 
Battle  V.Speight,  9  Ired.  (N.  Car.)  288;  in  Colo.  Gen.  Stat.  1883,  4  3627,  em- 
Means  V.  Evans,  4  Dessaus.  (S.  Car.)  brace  devises.  Logan  v.  Ilogan,  ii 
242,  250;  Succession  of  Marks,  35  La.  Colo.  44. 

An.  1054;  Willis  v,  Watson,  5  111.  641,  Legatee  has  been  construed  to  mean 

67;    Hamilton  v.  Flinn,   21   Tex.   713;  distributee     when    necessary    to    give 

Liggat  V.  Hart,  23  Mo.  127,  136;  Apple-  effect  to  the  scheme  of  disposition  in- 

gate  V.  Smith,  31  Mo.  166, 169;  Walton  tended  by  the  testator.     Lallerstedt  v. 

V,   Walton,   7  J.  J.   Marsh.    (Ky.)  58;  Jennings,  23  Ga.  571. 

Roberts  v.  Elliott,  37  B.  Mon.  (Ky.)  2.  "In  the  first  place,  it  is  a  part  of  the 

375.  testator's  property.    A  general  bequest 

As     to      Virginia    and    Maryland  may  or  may  not  be  a  part  of  the  testa- 
statutes,   see  Smith    v»    Edrington,    8  tor's  property.    A  man  who  gives  £100 
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upon  the  general  estate,  and  not  so  given  as  to  be  distinguishable 
from  other  parts  of  the  estate  of  the  same  kind.* 

money  or  £ioo  stock  may  not  have  Queen's  Coll.  v.  Sutton,   12  Sim.  521. 

either  the  money  or  the  stock,  in  which  It  has  even  been  held  that  a  legacy 

case  the  testator's  executors  must  raise  may  be  specific,  although  the  testator 

the  money  or  buy   the   stock;    or  he  expressly  provides  that  it  "shall  not  be 

may  have  money  or  stock  sufficient  to  deemed  specific  so  as  to  be  capable  of 

discharge  the  legacy;  in  -which  case  the  ademption."     Jacques  v.  Chambers,  2 

executors  would  probably  discharge  it  Coll.  (£ng.)  435. 

out  of  the  actual  monev  or  stock.     But  It  has  also  been  said   that  we  are 

in  the  case  of  a  general  legacy  it  has  no  quite  safe  in  treating  that  as  a  specific 

reference  to  the  actual  state  of  the  tes-  bequest  which  the  testator  directs  to  be 

tator's  property,  it  being  only  supposed  enjoj^ed  in  specie,  <*.  «.,  when  it  is  the 

that  the  testator  has  sufficient  property,  intention  of  the  testator  that  the  lega- 

which,  on  being  realized,  will  procure  tee  shall  have  the  very  thing  bequeathed, 

for  the  legatee  that  which  is  given  to  and      not     merely     a     corresponding 

him,  while   in  the  case  of  a  specific  amount  in  value.  "Lord  Cram  worth, 

bequest  it  must  be  of  a  part  of  the  tes-  in  Fielding  v,  Preston,    i    De  G.  &  J. 

tator's  property  itself.    That  is  the  first  (Eng.)  438,  443;  Gilchrist,  C.  J.,  in 

thing.  Wallace  v,  Wallace,  23  N.  H.  149. 

"In  the  next  place,  it  must  be  a  part  This  definition  is  too  large.  Suppose 
emphatically,  as  distinguished  from  the  testator  directs  executor  to  buy  a  par- 
whole.  It  must  be  what  has  been  ticular  horse  for  A.  Under  this  defini- 
sometimes  called  a  severed  or  distin-  tion  the  horse  would  be  a  specific  lega- 
guished  part.  It  must  not  be  the  whole  cy,  although  such  position  would  be 
in  the  meaning  of  being  the  totality  of  inconsistent  with  the  doctrine  that  the 
the  testator's  property,  or  the  totality  thing  bequeathed  must  have  constituted 
of  the  general  residue  of  his  property  a  part  of  the  testator's  estate  at  the 
<after  having  given  legacies  out  of  it.  time  of  his  decease.  See  also  §  III,  i,  3, 
See  II,  tf.  But  if  it  satisfy  both  condi-  n.  For  further  definitions  see  Rop. 
tions,  that  it  is  a  part  of  the  testator's  Leg.  (2nd.  Am.  ed.)  *i92;  2  Redf.  on 
property  itself,  and  is  a  part  as  distin^  Wills  *i32;  Woerner  Am.  Law  of 
guished,  as  I  said  before,  from  the  whole,  Adm.,  §  444.  See  further,  as  to  what 
or  from  the  whole  of  the  residue,  then  constitutes  a  specific  legacy,  Bradford 
it  appears  to  me  to  satisfy  everything  v.  Haynes,  20  Me.  105;  Wallace  v. 
that  is  required  to  treat  it' as  a  specific  Wallace,  23  N.  H.  149,  154;  Boston 
legacy."  "The  part  may  be  defined  in  Trust  Co.  v.  Plummer,  142  Mass.  257; 
any  way  which  distinguishes  it."  Sir  Metcalft;.  Framingham,  128  Mass.  370; 
G.  Jessel,  M.  R.,  in  Bothamley  v,  Wilcox  v,  Wilcox,  13  Allen  (Mass.) 
Sherson,  L.  R.,  20  Eq.  (Eng.)  304,  308,  252,  256;  Davis  v.  Crandall,  loi  N.  Y. 
309.  See  in  reOvey,  L.  R.,  20  Ch.  D.  311,  319;  Piatt  v.  Moore,  i  Dem.  (N. 
(Mg.)  676.  Y.)  191;  Fidelity  Ins.  etc.  Co. 's  Appeal, 

The  w^ords  of  the  description   may  108  Pa.  St.  339,  499;    Smith's  Appeal, 

refer  either  to  the  condition  of  the  tes-  103  Pa.  St.  559;    lie  Becket,  103  N.  Y. 

tator's  property  at  the  date  of  the  will  167;  Walls  v.  Stewart,  16  Pa.  St.  275, 

or  the  time  of  *his  death.     If  to  the  lat-  281 ;  Walker's  Estate,  3  Rawle  (Pa.)  237; 

ter  period   there  will    be  no  time   at  Mayo  v.  Bland,  4  Md.  Ch.  484;  Morriss 

which  ademption  can  take  place.     It  is  v.  Garland,  78  Va.  215,  222;  Godard  v. 

not  necessary,  therefore,  that  a  specific  Wagner,  2    Strobh.  Eq.    (S.   Car.)  i; 

bequest  should  be  subject  to  ademption.  Mabury  r.  Grady,  67  Ala.  147;  Gilmer 

Bothamley   v.  Sherson,  L.  R.,  20  Eq.  v.  Gilmer,  42  Ala.  9;  Frank  v.  Frank, 

304,   310;   In    re  Ovey,  L.  R.,  2  Ch.  71   Iowa  646;  Martin   v,   Osborne,  85 

b.  676.  Tenn.  420. 

It  has   also   been   held^   that    testa-  The  fact  that  the   testator  who  ap- 
tor  may  make  a  specific  gift  of  a  thing  of    peared  to  have  been  familiar  with  legal 

which  he  contemplates  the  acquisition,  terms  referred  to  the  legacy  in  a  later 

as,  for  instance,  of  the  stock  he  may  die  clause  in  the  will,  as  having  been  "spe- 

possessed  of.   Theobald  on  Wills  (2nd  cifically"     bequeathed,    is    entitled     to 

ed.)   108;    Fontaine    v,   Tyler,  9  Pric.  weight.     Witherspoon  v.  Watts,  18  S. 

(Eng.)    94;      Stewart     v,    Denton,     4  Car.  396. 

Dougl.  (Eng.)  219;  s.  c,  2  Chitty  456;  1.  Wms.   Exrs.  (7th  Eng.  ed.;  11 58. 
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Thus  a  bequest  of  "  a  horse/*  "  a  brooch,"  "  a  ring/*  *  "  one  car- 
riage/'* or  "one  year's  provisions/'*  is  general,  and  may  be  ful- 
filled  by  the  delivery  of  any  article  of  the  kind  described,  and  if 
no  such  article  can  be  found  in  the  testator's  possession  at  the 
time  of  his  death,  the  executor  is  bound,  provided  the  state  of 
the  assets  will  allow  him,  to  provide  one  for  the  legatee.*  On 
the  other  hand,  a  gift  of  "  the  diamond  ring  presented  to  me  by 
A,"  *  or  of  "  such  part  of  my  stock  of  horses  which  A  shall  select 
to  be  fairly  appraised  to  the  value  of  $800,"  •  or  of  "  all  the 
horses  which  I  may  have  in  my  stable  at  the  time  of  my  death,"^ 
is  specific,  and  can  only  be  satisfied  by  the  delivery  of  the  iden- 
tical subject,  and  if  that  cannot  be  found  amongst  the  testator's 
effects  at  his  decease,  the  legacy  is  adeemed  and  the  loss  falls  on 
the  legatee.® 

A  demonstrative  legacy  is  a  bequest  of  money  or  other  fungible 
goods,  charged  upon  a  particular  fund  ^  in  such  a  way  as  not  to 
amount  to  a  gift  of  the  corpus  of  the  fund,  or  to  evince  an  in- 

1.  I  Rop.  Leg.  (2nd  Am.  ed.)  *I92.        being  referred  to  a  particular  fund  for 

2.  Tiffl  V,  Porter,  8  N.  Y.  516,  520.        payment.  They  are  so  far  general  that,  if 
8.  Everitt  v,  Lawe,  2  Ired.  £q.  (N.  C.)     the  particular  fund  be  called  in  or  fail, 

548.  the  les^ateee  will  be  permitted  to  receive 
Or    "one  set  of  blacksmith*8  tools."  their  legacies  out  of  the  general  assets; 
Tift  V.  Porter.  8  N.  Y.  516,  520.  yet  so  far  specific  as  not  to  be  subject 
4.  Wms.  Exrs.  (7th  Eng.  cd.)  1160;  to  abatement,  with  general  legacies,  on 
Bronsdon  v.  Winter,  Ambl.  (Eng.)  57.  a  deficiency  of  assets.     They  are  thus 
B.  Wms.  Exrs.   (7th  Eng.  ed.)   1159;  specific  in  one  sense  and  pecuniary  in 
Fonbl.  Treat.  Eq.,  bk.  4,  pt.  i,  ch.  11,  ^  5,  another;  specific  as  given  out  of  a  par- 
note  o;  Toller  301 ;  Pense  v.  Snaplin,  i  ticular  fund,  and  not  out  of  the  estate 
Atk.  (Eng.)  416.  at  large;  pecuniary,  as  consisting  only 

6.  Richards  v,  Richards,  9  Price  of  definite  sums  of  money,  and  not 
(Eng.)  226.  amounting  to  a  gift  of  the  fund  itself,  or 

See  Wallace  v,  Wallace,   23   N.  H.  any  aliquot  part  of  it,  the  mention  of  the 

149;  Fisk  V,  Cushman,  6  Cush.  (Mass.)  fund  being  considered  rather  by  way  of 

20.  demonstration  than  condition  —  rather 

7.  Fontaine  v.Ty ler ,9  Price  (Eng.)  98.  as  showing  how  and  by  what  means 
So  a  gift  of  the  "personal  property  on  the  legacy  may  be  paid  than  whether 

the  farm  and  in  the  house  at  the  time  of  it  shall  be  paid  at  all.     Smith  v.  Fitz- 

mv  decease"   is   specific.    Getman    v,  eerald,  3  Ves.  &  B.  (Eng.)  2;  Ward  on 

^lcMahon,  30  Hun  (N.  Y.)  531;  Mc-  Legacies  21.     A  familiar  instance  given 

Fadden  v,  Hefiey,  28  S.  Car.  317.  in   the   last  book  cited  is  a  bequest  of 

8.  Evans  v.  Tripp,  6  Madd.  (Eng.)  £10  which  y  S  owes  to  ike  testator; 
92;  Towie  V,  Swasey,  106  Mass.  100,  when  in  truth  T  S  does  not  owe  any 
116;  Armstrong's  Appeal,  63  Pa.  St.  such  money,  the  gift  fails;  but  if  he 
312;  Hood  t^.  Hay  den,  83  Va.  588,  598.  gives  £10,  and  wills  that  the  same  be 
See  ^  III,  2.  paid-  out  of  the  monej'  he  has  in  a  cer- 

Tlie  incident!  of  a  specille  legacy  are—  tain  place,  or  out  of  a  particular  debt 

( I)  that  it  is  subject  to  ademption  (^  III,  due  him,  the  devise  is  good,  notwith- 

2);  (2)  is  not  liable  to  abatement  until  standing  there  should  appear  to  be  no 

the  general  legacies  are  exhausted  ($  money  in   the  place  or  no  such  debt 

^)t  (3)  it  confers  upon  the  legatee  the  owing.     The  distinction  seems  to  be 

right  to  the  enjoyment  of  the  chattel  in  this:  if  a  legacy  be  given  with  refer- 

specie^  relieved  from  any  charge  or  en-  ence    to    a    particular    fund,   only   as 

cumbrance  created  by  the  testator  which  pointing  out  a  convenient  mode  of  pay- 

is  not  incident  to  its  nature  (^  VI,  2,  h).  ment,  it  is  considered    demonstrative, 

9.  "They  are  called  demonstrative^  and  the  legatee  will  not  be  disappointed, 
and,  like  general  legacies,  are  gifts  of  though  the  fund  totally  fail.  But 
mere  quantity,  but  differ  from  these  by  where  the  gift  is  of  the  fund  itself,  in 
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whole  or  in  part,  or  so  charged  upon  (Eng.)  xi\  Paget  v.  Huish,  i  H.  &  M. 

the  object  made  subject  to  it  as  to  show  (Eng.)  663;  Bevan  v.  Att.  Gen.,  4  Giff^ 

an  intent  to  burden  that  object  alone  (Eng.)36i;  Hodges  t;.  Grant,  L.R.,  4  £q. 

with     the     payment,    it    is    esteemed  (Eng.)  140;  Wallace  r.  Wallace,  23  N.  H. 

specific,  and  consequently  liable  to  be  149;  Stevens  v.  Fisher,  144  Mass.  114; 

adeemed  by  the  alienation  or  destruc-  Bradford    v.    Brinley,   145    Mass.  81 ; 

tion  of  the  object.     In  this,  as  in  other  Bowen  v,   Dorrance,    12     R.    I.    2^; 

questions  springing  from  the  construe-  Walton  v.  Walton,  7  Johns.  Ch.  (N.  V.) 

tion  of  wills,  the  intention  of  the  testa-  258;  Giddings  v,  Seward,  16  N.  Y.  365; 

tor  is  principally  to  be  ascertained,  and  Pierrepont  v.   Edwards,  25  N.  Y.  128; 

it  is  said  to  be  necessary  that  the  in-  Manierv.  Manier,  i  Lans.  (N.  Y.)  348, 

tention  be  either  expressed  in  reference  351,  376;    Barklay's    Estate,  10  Pa.  St. 

to  the  thing  bequeathed,  or  otherwise  367;   Cryder*s   Appeal,  11  Pa.  St.  72;. 

clearly  appear  from  the  will  to  con-  Ludham's  Estate,  13  Pa.  St.  188;  Gel- 

stitute  a  legacy  specific.    If  it  be  mani-  bach  v.  Shively,  67  Md.  498;  Corbin  v^ 

fest  there  was  a  fixed  and  independent  Mills,  19  Gratt.  (Va.)  438;  Sessoms  v. 

intent  to  give  the  legacy,  separate  and  Sessoms,  2  Dev.  Si  B.  (N.  Car.)  Eq. 

distinct  from  the  property  designated  453;     Cogdell   v,  Cogdell,  3  Dessaus. 

as  the  source  of  payment,  the  legacy  (S.  Car.)  346,  373;  Smith  v.  Smith,  23. 

will  be  deemed  general  or  demonstra-  Ga.  21;  Morton  y,  Murrell,  68  Ga.  141; 

tive,  though  accompanied  by  a  direc-  Gilmer  v,  Gilmer,  42  Ala.  9;   May  bury 

tion  to  pay  it  out  of  a  particular  estate  v.    Grady,    67    Ala.    147;    Malone    v. 

or  fund  speciallv  named.    Of  the  ap-  Mooring,  40  Miss.  347;  Smith  v.  Lamp - 

plication  of   this    principle,   Mann  v,  ton,  8  Dana   (Ky.)  69;  Martin  v,  Os- 

Copland,  2  Madd.  (Eng.)  223,  is  a  preg-  borne,  8c  Tenn.  420;  3  Civ.  Code  Cal.^ 

nant  example.'*  }  1357,  pi.  3. 

Bell,  J.,  in  Walls  v,  Stewart,  16  Pa.  But  where  the  legacy  is  so  specific 

St.  275,  281,  283.  See  also  Hoar,  T.,  in  and  so  connected  with  the  fund    ap- 

Wilcox  V,    Wilcox,  13  Allen  (Mass.)  pointed  for  its  payment  as  to  give  rise 

353,  355,  356;  RoMiLLY,  M.  R.,  in  Will-  to  the  inference  that  the  legacy  would 

iams  V.  Hughes,  34  Beav.  (Eng.)  474,  .  not  have  been  given  but  for  the  fund  as 

478.  a  means  of  payment,  then  the  legacv 

A  demonstrative  legacy  of  fungible  will  fail  with  the  failure  of  the  fund. 
goods  is    illustrated    by  a  "devise  of    Alvby,  C.  J.,  in  Gelbach  v.  Shively, 

tenne  quarter  of  come  coming  of  the  67  Md.  498.    See  Mai  n  v.  Copland,  2 

come  which  shall  growe  in  such  a  soyle,  Madd.  (Eng.)  223,  226;  Dicken  t;.  Ed- 

or  two  tunnes  of  wine  of  his  (testator's)  wards,  4    Hare  (Eng.)  276;   Creed   v, 

Sapes   in  such  a  vineyard,  or  tenne  Creed,  11  CI.  &  Fin.  (Eng.)  509;  Stanex 

mbs    of  such  a  flocke."     Fulbecke's  v.  Abbey,  11  Ves.  (Eng.)  179;  Saville  v. 

Parallele  (37th  ed.)  1618.  Blacket,  i  P.  Wms.  (Eng.)  779. 

Compare  Fontaine  v.  Tyler,  9  Price  Bell,  J.,  in  Walls  v.  Stewart,  16  Pa. 

(Eng.)  98;    Richards    v.   Richards,  9  St.  275,  280. 

Price  (Eng.)    236.      As    to    Legacies  G  died  in  1880,  before  the  settlement 

charged  on  land,  see  §  II,  i,y,  ^  IV,  5.  of  his  deceased  father's  estate,  leaving 

See    further,    as    to    the   nature    of  a  widow  and   two  children.     His  will 

demonstrative  legacies,  Touch.  433;  i  bequeathed   to  his  brother  J   and   his 

Rop.  Leg.  (3nd  Am.  ed.)   *X92;   Wms.  sister     E     legacies     of    $1,000    each, 

Exrs.   (7th   Ene.  ed.)    1160;    3     Redf.  "out    of  the  portion  or  share  of  my 

Wills    *I37;     Woemer      Am.      Law  father's  estate  that  may  come  to  me." 

Adm.   987;     Ellis    V,   Walker,  Ambl.  'All  the  rest  and  remainder  of  his  estate 

(Eng.)   310;   Coleman  v,  Coleman,   3  was  then   bequeathed  in   three    equal 

Ves.    Jr.    (Eng.)   639;    Chaworth    v,  parts  to  his  wife  and  children.    On  the 

Beech,  4   Ves.  (Eng.)   555;  Fowler  v,  settlement  of  the   father's  estate,  G's 

Willoughby,  3  Sim.  &  Stu.  (Eng.)  358;  share  was  paid  over  in  equal  parts  to  J 

Willox  V,  Rhodes,  3  Russ.  C.  C.  (Eng.)  and   E,   but    their    respective    shares 

445;   Campbell  z;.  Graham,  i  Russ.  &  proved  to  be  less  in  amount  than  the 

My.   (Eng.)   453;  Creed  v.  Creed,  11  $1,000  mentioned  in  G's  will.    J  and  E 

CI.   &  Fin.    (Eng.)   509;    Sparrow  v.  brought  suit  asking  that  the  balance  of 


Josselyn,  16  Beav.  (Eng.)  135;  Coard  such  $1,000  be  made  up  to  each  out  of 

V,   Holdemess,  33  Beav.    (Eng.)   391;  the  general  personal  estate  of  G.     Held^ 

Williams  v.  Hughes,  34  Beav.  (Eng.)  that  the  language  of  the  will  negatived 

474;  Vickers  v.  Pound,  6  H.  L.  Cas.  the  idea  that  the  testator  intended  the 

(fcng.)  885;  Jones  v,  Southall,  33  Beav.  legacies  to  be  general,  apart  from  the 
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tent  to  relieve  the  general  estate  from  liability,  in  case  the  fund 
fail,  and  so  described  as  to  be  indistinguishable  from  other  things 
of  the  same  kind.  Such  a  bequest  is  so  far  specific  as  not 
to  be  subject  to  abatement  with  general  legacies  upon  deficiency 
of  the  assets ;  ^  it  is  so  far  general  that  if  the  fund  falls  or  is 
called  in  by  the  testator,  the  legacy  is  not  thereby  diminished  or 
adeemed,  but  must  be  paid,  with  other  general  legacies,  out  of 

fund  out  of  which  they  were  made  pay-  trust  for  three  grandchildren.     Held^ 

able,  and  that  such  legacies  must  fail  to  that  this  (the  gift  of  J&i,200  per  annum) 

the  extent  of  the  deficiency  of  that  fund,  was  the  "bequest  of  an  annuity,  and  of 

"The    amount    necessary  to    pay    the  an  annuity  not  so  restricted  or  limited 

balance  of  these  legacies,  if  they  are  to  as  to  make  it  payable  exclusively  out  of 

be  paid  out  of  the    general    personal  the  income  of  a  particular  fund  arising 

estate  of  the  testator,  would  have  to  be  during    the  widow's    lifetime.*'    While 

raised  out  of  the  portions  given  to  the  the  property  remained  unconverted  (as 

testator's  wife  and  children;  and  we  are  might  be  the  case  during  the  whole  of 

clearly  of  the  opinion  that  such  result  her  life),  the  annuity  was  a  charge  on 

would  contravene  the  intention  of  the  the  whole  income  of  the  estate,  and  that 

testator,  as  manifested  in  the  general  fund  not  being  sufficient  to  produce  the 

scheme  of  the  will,  and  by  the  terms  of  £1,200  a  year,  the  deficiency  was  to  be 

the  bequests  themselves.'      Gelbach  v.  made  good  out  of  the  corpus.     Car- 

Shively,  67  Md.  498.  michael  v.  Gee,   L.  R.,  5   App.   Cas. 

The  same  principles  apply  where  a  (Eng.)  588. 

gross  sum  is  charged  upon  or  directed  (2.)  Where  the    annuity  is  charged 

to  be  paid  out  of  the  proceeds  of  realty,  upon  the  income  of  the  general  estate, 

Walls  V.  Stewart,  16  Pa.  St.  275.     See  and    an    intent     appears     from      the 

§  II,  i,y.  words  of  the  will,  as  interpreted  by  the 

Demonstratlye   Animltles.  —  An    an-  .  circumstances  of  the  testator,  that  the 

nuity,  like  a  legacy,  may  be  demonstra-  annuity  on  deficiency  of  income  is  to 

tive.  This  may  happen  either  ( I.)  where  be     paid     from    the    principal;      thus 

there  is  a  clear  gift  of  an  annuity  distinct  where  testator  gave  his  widow,  in  case 

from  a  direction  to  set  a  fund  apart  to  se-  he  left  a  child  of  the  marriage,  an  an- 

cure  it.     Bright  v.  Lascher,  3  DeG.  &  J.  nuity     during    widowhood    of  $8,000, 

(Eng.)  148;  Wright  v.  Cullender,  2D.  M.  payable   "out  of   the    income    of  my 

&  G.  (Eng.)  652;  Carmichael  v.  Gee,  L.  estate,"  and  by  the  next  clause  gave  her, 

R.,  5  App.  Cas.  (Eng.)  558.     See  also  in  case  there  should  be  no  child,  an  an- 

Davies7^  Watteer,  I  S.&St.  (Eng.)463;  nuity   of  $7,000,  which  was   the  only 

Miner  v.  Baldwin,  i  Sm.  &  G.  (Eng.)  provision  in  her  favor;  and  disposed  of 

522;   Croly   V,   Weld,  3  D.   M.   &   G.  the  "residue  of  the  income"  to  a  brother 

(Eng.)  993;  Inglemanv.  Worthington,  i  and  sisters  for  their  lives,  with  remain- 

Jur.N.  S.  (Eng.)  1062;  Mills  f.  Drewitt,  der  to  their  children  on    the  widow's 

20  Beav.  (Eng.)  632;  Perkins  v,  Cooke,  death     or    marriage;      held    (on    the 

2  J.  &    H.    (Eng.)   393;    Anderson   v,  ground  that  the  widow  was  the  princi- 

Anderson,  33  Beav.  (Eng.)  223;  Magill  pal   beneficiary),  that    the  annuity  of 

V.  Murphy,  i  L.  R.  Ir.  496.    '  $7,000  was  a  demonstrative  legacy,  pay- 

A  testator  directed  his  executors  and  able  out  of  the  principal  of  the  estate  in 

trustees  to  sell  his  real  and  personal  es-*  case  of  a  deficiency  of  income,  although 

tate,  invest  the  proceeds,  and  set  apart  a  it  was  proved  that  the  testator,  when 

sufficient  portion  of  such  investments  to  making  his  will,  believed  that  his  estate 

produceanannuity  of  £1,200  for  his  wife  would  afford  a  reliable  surplus  of  in- 

for  life,  "such  annuity,  in  case  of  my  come,  after  paying  the  larger  annuity, 

wife's  second  marriage,  to  be  reduced  to  Pierrepont  v.  Edwards,  25  N.  Y.  128. 

the  annual  sum  of  £150,"  and  subject  to  Compare  Delaney   v.   Van  Aulen,  84 

such  investment  to  set  apart  £5,000  for  N.  Y.  16.     As  to  annuities  charged  on 

his  daughter  Z.     "As  to  the  entire  resi-  land,  see  ^  II,  i,/. 

due  of  my  trust  estate,  and  as  to  that  1.  Wms.  Exrs.  (7th  Eng.  ed.)   1161; 

part  set  apart  in  favor  of  my  wife,  and  i  Rop.  Leg.  (2nd  Am.  ed.)  *I93;  Robin- 

as  to  such  part  thereof  as  shall  be  no  son   v,  Geldard,  3  Mac.   &  G.  (Eng.) 

longer  required  to  be  set  apart  in  con-  744,  745;    Mullins  v.  Smith,    i  Dr.  & 

sequence  of  her  second   marriage,"  in  Sm.  (Eng.)  204«  Lord  CoTTBNHAMin 
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the  residuary  estate.*  In  applying  these  principles  it  should  be 
remembered  that  the  courts  are  averse  to  construing  a  legacy  to 
be  specific,  and  to  overcome  their  reluctance  the  intention  of  the 
testator  with  reference  to  the  thing  bequeathed  must  be  clear.* 

The  following  kinds  of  bequests  require  particular  considera- 
tion : 

b.  Legacies  of  Money  and  Personal  Annuities — Lega- 
cies Bequeathed  to  Procure  a  Particular  Object — Gift  of  a  Definite 
Sum  Part  of  a  Specific  Fund — See  §  ii,  i  C. — Money  can  be  the 
subject  of  a  specific  legacy  only  when  the  intent  is  clear  to  give 
the  identical  coin,  notes  or  balance  in  the  hands  of  a  third  person, 
for  then  only  can  the  legatee  say  to  the  executor,  "  Give  me  the 

Creed  v.  Creed,   ii  CI.  &  Fin.  (Eng.)  fact  demonstrative.    This  carelessness 

509;  Lord  Cranworth  in  Tempest  v.  in    terminology  is    analogous  to  that 

Tempest,  7  De.  G.  M.  &G.  (Eng.)  473;  shown  in  the  u6e  of  the  words  devise 

Armstrong's   Appeal,  63   Pa.  St.  312;  and  legacy,  and  like  the  latter  oflen 

Bowen  v.  Dorrance,  12  K.  I.  269.  leads  to  confusion. 

A  demonstrative  "legacy  will  not  be        2.  Wms.  Exrs.  (7th  Eng.  ed.)  1161. 

liable  to  abate  with  general  legacies,  See    Ellis  v.   Walker,   Ambl.    (Eng.) 

except  to  the  extent  that  it  is  to  be  310;      Innes     v.    Johnston,      4     Ves. 

treated  as  a  general  legacy  after  the  (Eng.)   568;   Kirbv  v.  Potter,  4  Ves. 

application  of  the  fund  designated  for  (Eng.)  768;   Smith  v»  Fitzgerald,  3  V. 

its  payment."    Alvey,  C.  J.,  in  Gel-  &  B.  (Eng.)  2;  Bradford  v.  Haynes,  20 

bach  v.  Shively,  67  Mo.  498,  501.    See  Me.   105;   Foote,   Appellant,  22   Pick. 

Florence  v.  Sands,  4  Redf.  (N.  Y.)  ao6,  (Mass.)  299,  302;  Briggs  v.  Hosford,  22 

210.  Pick.  (Mass.)  288;  Boardman  v.  Board - 

1.  Woerner  Am.  Law  of  Adm.  987;  man,  4  Allen  (Mass.)  179;   Wells,  J., 

Touch.  433;    Ellis  V.   Walker,  Ambl.  in  Wilcox  v,  Wilcox,  13  Allen  (Mass.) 

(Eng.)   310;   Coleman  v.  Coleman,  2  252,    256;    Gilchrist,  C,  J.,  in  Wal- 

Ves.Jr.  (Eng.)64o;  LordCottenham  lace    v.     Wallace,    23    N.     H.     149; 

in  Creed  V.  Creed,  II  CI.  &  Fin.  (Eng.)  Giddings    v,   Seward,    16    N.  Y.  365, 

509;   Sparrow    v,   Josselyn;    16  Beav.  367;     Walton     v.    Walton,    7    Johns. 

(Eng.)  135;  Vickers  v.  Pound,  6  H.  L.  Ch.    (N.  Y.)    258;     Walker's    Estate, 

Cas.  (Eng.)  13c;  Johnson  v.  Gross,  128  3  Rawle  (Pa.)  243;   Balliett's  Appeal, 

Mass.  433,  436;   Bowen   v.   Dorrance,  14   Pa.   St.  451;  Walls  v.  Stewart,  16 

12  R.  I.  269;  Stewart  v.  Gallagher,  6  Pa.  St.  275,  281;  Ludlam*s  Est.,  i  Pars. 

Watts  (Pa.)  473;   Balliett*s  Appeal,  14  (Pa.)  121;  Stout  v.  Hart,  2  Halst.  (N. 

Pa.   St.  451;  Armstrong's   Appeal,  63  J.)  414;  Warren  v.  Wigfall,  3  Dessaus. 

Pa.  St.  312;    Merritt  v.  Merritt,  43  N.  (S.   Car.)   47;    Cogdell   v.  Cogdell,  3 

J.  Eq.   11;    Corbin  v.  Mills,  19  Gratt.  Dessaus.  (S.  Car.)  373,  384;  Smiths. 

( Va.)  438,  469;  Boykin  v.  Boykin,  21  S.  Lampton,  8  Dana  (Ky.)  ^. 
Car.  513,  533;  Smith  v.  Smith,  23  Ga.        Fecimlary  Legacies. — There  is  highly 

21;   Maybury  v.  Grady,  67  Ala.  147;  respectable     authority    for    using  the 

Frank  v,  Frank,  71  Iowa  646.  word  pecuniary  legacy  synonymously 

A  demonstrative  legacy  has  no  pref-  with  the  expression  general  legacy.     It 

erence   as  to  the  unsatisfied    remain-  is  not,  however,  strictly  accurate,  for 

der  over  other  general  legacies.  And  as  every  general  legacy  is  not  pecuniary, 

to  such    unsatisfied    remainder  abates  f.  «.,  relating  to  money;  and  one  species 

with  them.    Florence  v.  Sands,  4  Redf.  of  specific  legacy   i^  of   a  pecuniary 

(N.  Y.)  ao6,  210.    See  Alvey,  C.  J.,  nature,  so  that  there  may  be  either  a 

in  Gelbach  v,  Shively,  67  Md.  498,  501 .  general  pecuniary  leg^y  or  a  specific 

Oautlon.  —  Where    the   question    is  pecuniary    legacy.     Rop.  Leg.  *i92if. 

whether  a  given  legacy  is  specific  or  See  also  Douglas  v.  Congreve,  i  Keen 

demonstrative  with  a  view  to  determin-  (Eng.)  410. 

ing  its  liability  to  ademption  it  is  not        To    avoid    ambiguity,   the    expres- 

vnusual  for  the  term    general  to  be  sions  general,  specific  and  demonstra- 

Oted   in    contradistinction    to  specific,  tive  will    be  used  exclusively  in  the 

iiUlougb  the  legacy  so  denominated  is  in  present  article. 
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$ioo  in  specie  which  are  in  the  chest,  bag  or  purse,  or  in  the 
hands  of  C,  for  that  specific  money  is  mine."  ^ 

c.  Debts   and   Securities  for   Money. — If   the  bequest 

amounts  to  a  gift  of  the  debt  or  security  itself,  or  any  aliquot 

part  thereof,  as  distinguished  from   definite  sums  of   money, 

1.  Rop.    Leg.    (2d    Am.  ed.)    *20i;  part  of  his  personal  estate,  such  a  be- 

Wms.  Exrs.  (7th  Eng.  ed.)  1161;  Law-  ouest  will  be  general.    Rop.  Leg.  (2nd 

son  V.  Stitch,  i    Atk.  (Eng.)  508;  Hin-  Am.  ed.)  *2oi. 

ton  -D.  Pinke,  i  P.  Wms.   (Eng.)   540;  A  legacy  of  ^£400  to    be   paid  in 

br    Lord     Chanckllor     Parrrr,  cash"  is  a  general  legacy.     Richards 

Crockat  v.  Crockat,  2  P.  Wms.  (Ei^.)  v.  Richards,  9  Price  (Eng.)  226;  Cohille 

164;  Pulsford  V,   Hunter,  3  Bro.  C.  C.  v.  Middleton,  3  Beav.  (Eng.)  570.    See 

(Eng.)  416.  SeeChasei7.Lockerman,ii  Foster,  J.,  in  Perkins  v.  Mathes,  40 

Gill  &  J.  (Md.)  185,  209;  Gelbach  v.  N.  H.  107,  114;  Mathisr.  Mathis,  18  N. 

Shively,    67    Md.    498;     GUbraith   t;.  J.  L.  59;  Sessoms  v.  Sessoms,  2  Dev.  & 

Winter,  10  Ohio  64.  B.  Eq.  (N.  Car.)  453;  Pell  i;.  Ball,  i 

A  bequest  "of  the  money  now  owing  Spear's  Eq.  (S.  Car.)  48. 

me    from    A"    is    specific.     Hayes  v.  A  devise  of  **$io,ooo  in  such  cash, 

Hayes  (N.  J.),  17  AU.  Rep.  634.  stocks,  notes  or  bonds  as  I  may  leaye,"  is 

So  a  legacy  of  iB2,oots  the  balance  due  not  a  specific  legacy;  the  l^atee  is  en- 
to  the  testator  from  his  partner  on  the  titled  to  payment  in  cash.  Martin  o.  Os- 
last  settlement  between  them,  iff  ike  ies-  borne,  85  Tenn.  430. 
iat^r  did  not  draw  smch  wumey  out  off  The  words  ^I  give  £1,400  for  which 
the  trade  before  he  died,  is  specific  I  have  sold  my  estate  this  day" 
Such  a  l^a':y  is  not  a  gift  of  £2,000  create  a  demonstratiYe  legacy.  Cart- 
debt,  but  of  so  much  out  off  tko  part-  wright  tf.  Cartwright,  2  Br.  C.  C. 
nerskif  stocky  and  is  shown  to  be  spe-  (Eng.)  114. 

cific  by  the  words  in  italics,  which  in-  A  bequest  of  a  certain  sum  or  the 

dicate  that  the  stock  referred  to  is  to  value  thereof  in  property  is  a  general 

be  alone  looked  to  for  payment    Ellis  legacy.  Fasan  v.  Jones,  2  Dev.  &  B.  Eq. 

V.  Walker,  Ambl.  (Eng.)  310.  (N.  Car.)  ^    Seelenkins  v.  Hanahan, 

As  a  general  rule  legacies  which  are  1  Cheves  Eq.  (S.  Car.)  129. 

payable  out  of  the  avails  of  a  partner-  So  also  is  the  bequest  of  a  sum  of 

ship  are  held  demonstrative.    Bevan  v,  money  ^to  be  kept  in  gold  and  silver 

Atl.  Gen.,  9  Jur.,  N.  S.  (Eng.)  1099;  and  paid  to  the  legatee  at  full  age." 

4Gifi'.  (Eng.)  ^i.  Mathis  r.  Mathis,  3  Harr.  (N.J.)  59. 

A  bequest  of  whatsoever  sum  may  be  See  Enders  v.  Enders,  2  Barb.  (N.  Y.) 

on  deposit  in  a  specified  savings  bank  is  362. 

specinc.     Towle  v,  Swasey,  106  Mass.  But  a  legacy  of  five  hundred  dollars 

100;  Tomlinson  v.  Bury,  145  Mass.  346.  in  personal  property,  such  as  the  lega- 

So    where    the    bequest    is  '  all   the  tee  mav  select,  is  specific.    Wallace  v. 

money  left  in  the  West  Side  Bank  after  Wallace.  23  N.  IL  149;  Fisk  v.  Cush- 

carrying  out  the  directions  in  the  first  man,  6  Cush.  (Mass.)  20. 

three  clauses  of  this  my  will."     Larkin  Pecuniary  legacies  will  not  be  con- 

V.  Salmon,  3  Dem.  (N.  Y.)  270;  May-  strued  as  specific  unless  clearly  made 

bury  V.  Grady,  67  Ala.  147,  153.     See  so  by  the  testator's  language,  especially 

Gardner  t>.  Printup,  2  Barb.  (N.  Y.)  83,  if  such  construction  results  in  a  partial 

85;  Stevens  r.  Fisher,  144  Mass.  114,  intestacy.  Vaiden  r.  Hawkins,  59  Miss. 

127.  406. 

A  bequest   of   that    portion  of  the  Where    a    reference    to    a   certain 

purchase  money  of  a  certain  estate  as  amount  of  money  given  by  will  speaks 

shall  be  on  hanci  at  the  testator's  death  of  its  being  invested   in  a  particular 

is  specific.    Starbuck   r.  Starbuck,  93  way,  but  such  reference  is  not  an  im- 

N.  Car.  183.  portant  part  of  the  description,  the  gift 

But  when  the  language  of  the  bequest  will     be    deemed    a   general     legacy, 

is  such   that  neither  by   reference  to  Langstroth  f.  Golding,  41  N.J.  Eq.  49. 

any  collateral    thing   can  the   money  Ltgrneiw   B«n—tlia4   to   grocRre    a 

bequeathed  be  distinguished  from  the  apeelflad  Old«et  or  to  ba  Invootod  In 

testator's  other  moneys,  nor  a  clear  in-  VarlleRlar  BooRZtlloa. — The  fact  that  the 

tention  be  perceived  to  give  a  sptcific  legacy  is  given  to  procure  a  specified 
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object  for  the  legatee  or  is  directed  to  be  sold  and  divided  in  definite  shares 

be  laid  out  for  nis  benefit  in  the  pur-  among  several  persons  is  a  gift  of  spe- 

chase  of    lands,  or    to  be  invested   in  cific  legacies.     Page  v.  Leapingwell,  i8 

particular  securities,  does  not  make  it  Ves.  463;  Jeffrey's  Trusts,  L.  R.,  2  Eq. 

specific.     Apreece  v,   Apreece,  i  Ves.  68.     Similarly  a  gift  of  money  "out  of" 

&  Bea.  (Eng.)  364;   Hinton  t;.  Pinke,  specific  money,  or  of  stock   "out  of* 

I   P.  Wms.    (Eng.)    433;    Lawson    v.  specific    stock,   is   specific;   as,   for  in- 

Stitch,   I    Atk.  (Eng.)  507;  Gibbons  v,  stance,  money  out  of  the  dividends  of 

Hills,  I  Dick.  (Eng.)  324;  Edwards  v,  stock,  or  money  out  of  money  invested 

Hall,    II    Hare   (Eng.)    23.      Compare  in   stock.     Drinkwater  v.  Falconer,   2 

Chester  v.  Merick,  23  Beav.  (Eng.)  402.  Ves.  Sen.  623;  Morley  v.  Bird,  3  Ves. 

Ajmnltias. — For  the  same  reason   a  628;  Hosking  i^Nicholls,  i  Y.  &  C.  Ch. 

bequest  of  an  annuity  out  of  or  charged  478;  Badrick  v,  Stevens,  5  B.  C.  C.  431; 

upon   the  personal  estate  is  a  general  Mullins  v.  Smith,  i  Dr.  cl  Sm.  204. 

legacy.     Hume    v.    Edwards,    3    Atk.  On  the  other  hand,  a  gift  of  money 

(Eng.)  693;  Prendergast  v.  Lushington,  out  of  stock  is  not  specific,  but  demon- 

5  Hare  (Eng.)  171,  Alton  v.  Medlicot,  strative.     Kirby  v.  Potter,  4  Ves.  748; 

cited  in  Lewin  v.  Lewin,  2  Ves.  Sen.  Deane  v.  Test,  9  Ves.  146. 

(Eng.)  417;  Creed  v.  Creed,  11  Cl.  &  If  there   is   an  independent  gift    of 

Fin.  (Eng.)  508;  per   Lord  Cotton-  money,  followed  by  a  direction  to  pay 

HAM.  it  out  of  certain   specific  moneys,  the 

,  Payment  Pfwtponed  UntU  a  Particnlar  legacy    is  demonstrative.     Roberts  v. 

InTartment  of  a  Fond  Takes  nace. — A  Pocock,  4  Ves.  150;  Acton  v,  Acton,  i 

direction  that  a  monej' legacy  shall  be  Mer.  178.     Similarly  a  gift  of  "JC5,ooo, 

paid  so  soon  as  testator's  property  in  or  50,000  rupees  now  vested  in   com- 

India  shall  be  realized  in  England  does  pany's   bonds''  is  demonstrative.     Gil- 

not  make  the  legacy  specific.     Sadler  i;.  laume  v,  Adderley,  15  Ves.  384. 

Turner,  8  Ves.  (Eng.)  617;  Raymond  Where  the  gift  is  not  "out  of"   but 

V.  Broadbelt,  5  Ves.  (Eng.)  199.  "of"  only,  as  £100  of  my  funded  prop- 

Oift  of  a  Definite  Bum  Part  of  a  Speolflc  erty ,  it  is  more  difficult  to  decide  under 

Fond. — A  gift  of  a  definite  sum,  part  of  which  of  the  two  last   heads  the  gift 

a  specific  fund,  is  prima  facie  a  gift  of  falls.      It  seems,   however,   that  if  the 

that    precise  sum,   whether    the    fund  testator  estimates  his  stock  in  money,  a 

turns  out  more  or  less,  and  not  of  an  gift  of  £100  of  my  stock   is   specific, 

aliquot  part  of  the  fund.    Theobald  on  Davies    v.   Fowler,    16   Eq.    308.     See 

Wills  (2nd  ed.)  109;  Smith  v.  Fitzgerald,  Brennan  v.  Brennan,  L.  R.,  2  Eq.  321. 

3  V.  &  B.  (Eng.)   2;  Booth  v.  Aling-  But  if  he  does  not,  and  gives  merely  a 

ton,  6   D.  M.   &  G.  (Eng.)  613.     See  gift  of  £100  of  my  funded  property,  it 

Eales  x*.  Drake,  I  Ch.  D.  (Eng.)  217.  is  equivalent  to  a  gift  of  money  out  of 

Such  a  legacy,  however,  will  be  spe-  stock,    and   is    therefore    not    specific 

cific  if  it  is  manifest  that  the  testator  Lambert  v,  Lambert,  1 1  Ves.  607. 

intended   the  legatees   to   take   aliquot  In  some  cases  a  difficulty  may  arise 

parts  of  the  fund.     Chambers  v.  Cham-  whether  the  testator  meant  money  out 

bers,     Mos.     (Eng.)    333;    Cordell    v,  of  money  or  money  out  of  stock.     It  is 

Noden,  2  Vern.  (Eng.)  148.  clear  that  a  gift  of  "£2,000  long  annuities. 

Upon    similar    principles,  where    a  now  standing  in  my  name"  is  specific^ 

fiind  subject  to  a  special  power  is  ap-  though  the  testator  may  only  have  had 

pointed  to  objects  and  nonobjects,  the  a  much  smaller  sum.     Gordon  v.  Duff, 

objects  take  only  the  shares  they  would  28  B.  519;  3  D.  F.  &  J.  662.     Whether 

have   taken   supposing  the   whole  ap-  it  is   a  gift  of  long    annuities    to    the 

pointment  good,  and  the  rest  goes  as  in  amount  of  £2,000  a  year  or  of  £2,000  in 

default  of  appointment.     Theobald  on  gross  seems  doubtful,  but  probably  this 

Wills  (2nd  ed.)  109;  citing  In  re  Farn-  would  depend  on  the  state  of  the   tes- 

combe^s  Trusts,  L.  R.,  9  Ch.  D.  (Eng.)  tator's  property.     But  if  the  gift  is  of 

652.  "fifty  pounds   of   bank   lone  annuities 

Cttft  of  Part  of  Specific  Fnna — Whether  stock  standing  in  my  name,    and  such 

Bneli  Gilt  Is  of  Money  Ont  of  Money  or  stock  has  no  existence,  and   the    gift 

Money  Out  of  Stock. — "A  gift  of  part  of  might  equally  well  be  of  a  lump  sum  of 

a    specific   fund   is   specific.     Ford   v.  £50,  or  of  £50  per  annum,  it  is  neces- 

Fleming,  i  Eq.  Ca.  Ab.  302,  pt.  3;  2  P.  sary  to    refer  to  the  state  of  the  tes- 

W.  469;  Nelson  v.  Carter,  c  Sim.  530;  tator's     property     to     discover     what 

Oliver  v,  Oliver,  1 1   Eq.  506. .  he    may    have    meant,    and   whether 

I                So,  too,  a  gift  of  a  specific  thing  to  the    gift     is  of  £50  per  annum  long: 
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charged  upon  its  proceeds,  the  legacy  will  be  specific  ;  *  but  if  it 
merely  consists  of  definite  sums  of  money  to  be  paid  out  of  the 
proceeds   of    such  security  as  a  charge  thereon,  and  does  not 

annuities,   or   of   the   sum   of  £co  to  Cory  Universalist  Society,  41  N.  J.  Eq. 

be  paid  out  of  long  annuities.     If  the  563. 

property  is  insufficient  to  satisfy   the  iBut  a  legacy  of  a  certain  value  '4n 

legacies,  if  construed  as  legacies  of  so  notes  to  be  taken  out  of  my  notes  as 

much  per  annum  long  annuities,  the  soon  after  my  death  as  it  can  be  done" 

legacies  will  be  demonstrative  legacies  is  specific.    **It  is  not  marked  so  that 

of  so  much  money  out  of  long  annul-  but  one  single  thing  of  that  kind  owned 

ties.    Boys  v.  Williams,  3  Sim.  563;  2  by  the  testator  would  be  w^ithin  the  de- 

R.  &  M.  688.     See  A.-6.  v,  Grote,  3  scription.    But    it    is  so  marked  that 

Mer.  316;  2  R.  &  M.  699;  Colpoys  v.  nothing  of  the  same  kind  not  owned  in 

Colpoys,  Jac.  4^1;  and  Fonnereau  ^^  specie  by  the  testator  at  his  death 
Poyntz,  I  "B.  C.  C.  471,  as  explained  by 


Lord  Eldon,  6  Ves.  400. 

1.  I  Rop.  Leg.  (2nd  Am.ed.)  226;  Ash- 
burner  V,  McGuire,  2  Bro.  C.  C.  (Eng.) 
108;  Chaworth  v.  Beach,  4  Ves.  (Eng.) 
55c;  Innes  v.  Johnson,  4  Ves.  (Eng.) 
568;  Stanley  v.  Potter,  2  Cox  (Eng.) 
180. 


would  satisfy  it — nothing  but  my  notes. 
By  which  he  denotes  the  whole  of  the 
very  things,  and  then  gives  part  of 
those  particular  and  additional  things 
to  the  legatee."  Ferry  v.  Maxwell,  2 
Dev.  Eq.  (N.  Car.)  488. 

A  bequest  of  a  bond  and  mortgage  to 
Compare  Coleman  v.  Coleman,  2    secure  the  payment  of  $30,000  to  the 
Ves.  Jun.  (Eng.)  639;  Nelson  v.  Carter,  ^    legatee  is  specific.  Humphrey  v.  Robin- 
Sim.  (Eng.)  530;  Basan  v,  Brandon,  6    son,  5  N.  Y.  S.  164. 
Sim.  (Eng.)  171.  The  following  legacies  have  also  been 

When  a  legacy  is  so  connected  with  held  specific:  Bequest  of  "the  money 
a  fund  out  of  which  it  is  payable  that  now  owing  me  from  A."  Ellis  v. 
the  legacy  and  the  fund  are  the  same.  Walker,  Ambl.  (Eng.)  309;  Duncan  v. 
the  legacy  is  specific,  and  is  revoked  bv  Duncan,  27  Beav.  (Eng.)  386.  Or  "the 
a  sale  or  change  of  form  of  the  fund,  money  due  me  on  the  bond  of  A,"  or 
Smith's  Appeal,  103  Pa.  St.  559;  "my  mortgage,"  or  **my  East  India 
Wyckoffv.  Perrine,37N.J.  Eq.  ii8;Gel-  bonds,"  or  "my  note  owing  from  A." 
bach    V.    Shively,    67    Md.    498.     See     Davies  v.  Morgan,  1   Beav.  (Eng.)  405; 


Abernethy  v.  Catlin,  2  Dem.  (N.  Y.) 
341 ;  Ga.  Infirmary  ik  Jones,  37  F.  753. 
G  willed  that  if  a  litigated  claim  be 
decided  in  his  favor,  one-half  the  net 
proceeds  should  go   to  his    wife,  and 


Sidebotham  v.  WatSon,  11  Hare  (Eng.) 
170;  Sleech  v.  Thorington,  2  Ves.  Sen. 
(Eng.)  562,  563.  See  Drinkwater  v. 
Falconer,  2  Ves.  Sen.  (Eng.)  623;  James 


V.  Johnson,  4  Ves.   (Eng.)  568;    Side- 


68; 


from  the  other  half,  if  it  amounted  to  bothamf.  Watson,  11  Hare  (Eng.)  170; 

$25,000,  $10,000  be  paid  to  Q^to  com-  Smallman   v.  Goolden,  i    Cox  (Eng.) 

plete  the  cathedral,  and  if  said  half  be  329;  Gardner  v.  Hatton,  6  Sim.  (Ene.) 

less  than  $25,000,  then  out  of  the  re-  93;  Sidney  v.  Sidney,  L.  R.,  17  Eq.  65; 

mainder,  after  taking  two-fifths  for  the  Chaworth    v.  Beech,    4    Ves.    (Eng.) 

cathedral,  $2,000   be  given  to  each  of  556;    Gillaume    v.    Adderley,    15  Ves. 

five  specified  persons,  the  remainder  to  (Eng.)   384;    Smith   v.   Pykes,   9   Ves. 

go  to  G's  daughter,  and  if  the  fund  be  (Eng.)  566;  Ford  v.  Fleming,  2  P.  Wras. 


not  sufficient  to  pay  "said  special 
legacies"  in  full,  they  be  paid  pro  rata. 
Heldy  that  the  legacies  were  specific, 
not  general  nor  demonstrative.  May- 
bury  V,  Grady,  67  Ala.  147. 

A  testator  made  various  bequests,  ex- 
pressed in  dollars,  and  thereu|X>n  di- 
rected that  the  legacies  should  be  paid 
by  his  executors  to  the  legatees  "in 
notes  or  bonds  and  mortgages,  trans- 
ferred  to    them   with  their  respective 

value  at  the  time."  Held^  that  the  se-  covered  of  and  from  K  for  the  purchase 
curities  were  to  be  transferred  at  their  of  the  P  estate."  Gilbreath  v.  Winter, 
face  intrinsic  value,  and  not  at  the  10  Ohio  64.  Or  of  "all  such  sums  of 
amount    due    upon    them.    Beatty    v.    money  as  my  executors  may,  after  my 

18 


(Eng.)  469;  Nelson  v.  Carter,  5  Sim. 
(Eng.)  53;  Giddings  v.  Seward,  16  N. 
Y.  365;  Gardner  v.  Printup,  2  Barb. 
(N.  Y.)  83;  Stout  V.  Hart,  2  Halst.  (N. 
J.)  414;  Gallagher  v,  Gallagher,  6 
Watts  (Pa.)  473;  Walls  v.  Stewart,  i6 
Pa.  St.  275,  281. 

So  a  bequest  of  money  due  upon  a 
decree.  Chase  v.  Lockerman,  1 1  Gill  & 
J.  (Md.)  185.  Or  of  "all  the  amount  of 
moneys   and   interest  that  may  be  re- 
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amount  to  a  gift  of  the  fund  itself  or  any  aliquot  part  thereof, 
the  legacy  is  demonstrative.* 
d.  Stocks. — A  bequest  of  stock  is  specific  when  the  intent  is 

death,  receive  on  the  interest  note  g^ven  his  will,  after  reciting  that  there  was  due 

to  me  bv   Messrs.  C,  bankrupts,  etc."  to  him  from  his  son  the  sum  of  JBi^ao, 

Frver  v.  Morris,  9  Ves.  (Eng.)  360.  or  thereabouts,  secured  to  him  by  bills 

A,  by   codicil    reciting  that  he  was  or  notes  or  otlierwise,  released  his  son 

possessed  of  about  £7,000,  navy  bilU^  from  payment  of  any  interest  up  to  the 

gave    same  to  executor  to  receive  the  time  of  his  death,  and  directed  that  he 

interest  and  lay  same  out  in  the  funds  should  have  time  to  pay  principal  by 

to  such  use's  as  B  should  appoint;   held  instalments.     Some  years  after  he  made 

specific.     Pitt  V,  Camelford,  3  Bro.  C.  a  codicil  not  containing  any  reference 

C.  (Eng.)   108.    See  Gillaume  v.  Ad-  to  the  aforesaid  release.     At  the  date  of 

derley,  15  Ves.  (Eng.)  384,  389.  the  will  the  son  was  indebted  to  the 

So  where  the  thing  bequeathed  is  a  father  to  the  extent  of  £1,400,  and  be- 
part  of  the  identical  debt  or  obligation,  tween  the  dates  of  the  will  and  the  codi- 
as  a  bequest  to  testator's  granddaughter  cil  that  sum  was  paid  off  and  a  sub- 
of  ^'£40,  being  part  of  a  debt  due  me  sequent  advance  of  £1,291  was  made  to 
for  rent  from  A."  Ford  v,  Fleming,  i  the  son  by  the  testator,  which  was 
£q.  Cas.,  Abr.  302,  pi.  3;  s.  c,  3  P.  Wms.  owing  at  the  time  of  his  death.  Held^ 
4^  See  Badrick  v,  Stevens,  3  Bro.  that  the  release  of  interest  was  equiv- 
C.  C.  (Eng.)  431;  ShoU  v.  Sholl,  5  alent  to  a  specific  legacy  of  the  interest 
Barb.  (N.  Y.)  312.  on  the  debt  due  at  the  date  of  the  will; 

aifk  of  811m  InTested  In  Particular  that  the  legacy  had  been  adeemed,  and 

flecnrltlas — Whether  the  gift  of  a  sum  that  the  release  did  not  extend  to  the 

^invested"  in  a  particular  way  is  specific  interest  on  the  subsequent  debt  due  at 

or  not  depRends  on  the  question  whether  the  date  of  the  codicil.     Sidney  v,  Sid- 

the  testator  meant  the  legatee  to  have  ney,  L.  R.,  17  Eq.  (Eng.)  65. 

the  sum  however  invested,  or  whether  1.  Rop.    Leg.   (2nd  Am.    ed.)  *227. 

the  actual  investment  is  the  important  See   Campbell  v.   Graham,  i    Russ.  & 

part  of   the  description.    Thus,  a  gift  Myl.  (Eng.)  453;  Smith  t>.  Fitzgerald,  3 

of  "the"  £7,000  out   on  mortgage  is  Ves.  &  B.  (Eng.)  6;  LeGrice  v.  Finch, 

clearlj'  specific.    Gardner  v .  Hatton,  3  Meriv.  (Eng.)  50.     See  also  Roberts 

6    Sim.    (Eng.)     93.      A    bequest    of  v.  Pocock,  4  Ves.  (Eng. "^  150;  Acton  v. 

a  sum  of  money  described  as  "now"  Acton,   i   Meriv.  (Eng.)  178;  Coleman 

invested     in      a     certain    way     must  v.   Coleman,   2    Ves.  Jun.  (Eng.)  639; 

probably  be  considered  specific.     Har-  Sleech    v.    Thorington,    2    Ves.    Sen. 

rison  t;,  Jackson,  L.  R.,  7Ch.  D.  (Eng.),  (Eng.)  560,  563;  Gillaume  v.  Adderley, 

.where  Grice  v.  Finch  is  disapproved.  i|    Ves.   (Eng.)   385,  389;    Mytton   t;. 

See    Sparrow    v,    Josselyn,    16    Beav.  Mytton,  23  W.   R.  (Eng.)  477;  Page  v, 

(Eng.)  135.  Young,  23  W.  R.  (Eng.)  479;  s.  c,  L. 

A  gifl  of  * '£3,000  invested  in  Indian  R.,  19  Eq.  501;  Vickers  v.  Pound,  6 
security"  has  upon  the  general  language  Week.  Rep.  (Eng.)  580;  4  Jur.,  N.  S. 
of  the  will,  been  keld  to  be  demon-  543;  6  H.  L. Cas.  (Eng.)  885.  See  (e). 
strative.  Mytton  v.  Mytton,  L.  R.,  19  Testator,  afler  stating  that  the  Nabob 
Eq.  (Eng.)  30.  See  Bevan  v,  Atty.  Gen.,  of  Arcot  was  indebted  to  him  upwards 
4  Giff.  (Eng.)  361;  2  W.  R.  (Eng.)  52.  of  £10,000,  bequeathed  certain  money 
But  if  the  gifl  is  of  £300  or  there'  legacies  out  of  the  proceeds.  Held  that 
aBoutSy  invested  by  the  testatrix  in  a  the  legacies  were  not  specific.  "The 
certain  way,  the  words  "or  thereabouts"  testator  has  not  directed  the  debt  of  the 
show  that  the  sum  is  immaterial  and  Nabob  to  be  divided  among  these  leg- 
that  the  investment  is  the  important  atees  in  a  given  proportion,  but  gives 
part  of  the  gift.  Kermode  v.  Mac-  each  a  precise  sum,  to  be  paid  out  of 
Donald,  L.R.,  I  Eq.  (Eng.)  457;  B.C., L.  tliat  debt  whenever  it  should  be  re- 
R.,  %  Ch.  App.  584;  Theobald  on  Wills  covered.  It  seems  sufficiently  evident 
(3nd  ed.)  108.  that  he  conceived  the  legacies  given  to 

Interest — Release. — A  gift  of  the  in-  them  ,would  exhaust  the  whole    debt 

terest  of  money  on  a  particular  security  according  to  its  amouilt;  but  still  a  gift 

is  specific.     Ashbumer  v,  McGuire,  2  of  a  sum  of  money,  though  with  ever 

Bro.  C.  C.  (Eng.)  108;  Page  v.  Young,  so  plain  a  reference   to  the  amount  of 

L.  R.,  19  Eq.  (Eng.)  501.    Testator,  by  the   fund  out  of  which  it  is  given,  is 
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clear  to  give  the  whole  or  any  part  of  the  corpus  of  the  identical 
stock  referred  to,*  as  distinguished  from  a  general  legacy  payable 
in  stock  of  a  particular  description,*  or  from  a  demonstrative 

very  different  from  a  gift  of  the  fund  something;  marking  the  specific  thing, 

itself,  with  all  the  chances  of  its  actual  the  very  corf  us.     See  also  Measure  v. 

amount."     Smith  v,  Fitzgerald,  3  Yes.  Carleton,  30   Beav.  (Eng.)  538;  Tom- 

&  B.  (Eng.)  2,  5,  per  Lord  Eldon.  linson  v.  Bury,  145  Mass.  340. 

But  if  the    legacies,  although    esti-  A  testator,  possessing  an  estate  con-' 

mated  in  money,  are  given  as  aliquot  sisting  in  part  of  $350,000  worth    of 

parts  of  the  debt,  the  bequest  is  spe-  stocks  and  bonds,  by  will  directed  his 

cific.    Thus  if  out  of  £200  due  from  executors  **to  set  apart  $50,000  worth 

A   on    bond,   testator  bequeaths    £30  at  par  value  of  my   bank  and    other 

each  to  Band  C;  £50  each  to  D  and  E,  paying    stocks   and    corporate   bonds, 

and   then  to  said  A  "the  sum  of  £40,  paying  at  least  six  per  cent,  per  annum, . 

being  the  remainder  of  the  said  sum  the  interest  or  dividends  whereof  must 

of  £200,  due  from  him  to  me  as  afore-  be  paid  to  my  wife  half-3'early  during 

said,"  the  legacies  are  specific.    Bad-  her  natural  life,  to  be  used  as  her  own 

rick   v.  Stevens,  3  Bro.  C.  C.  (Eng.)  without    accountability    on    her    part. 

431.  At  her  death  the  stocks,  bonds,  etc.,  to 

But  **when  there  are  no  expressions  pass  to   A  in  trust  for  the  use  of  his 

in  reference  to  the  fund,  plainly  mani-  wife  and  her  children  as  separate  es- 

festing  that  it  alone  was  the  subject  of  tate."    Held,  that  the    legacy   to  the 

bequest,  there  appears  to  be   no  more  widow  was  not  specific,  and  her  renun- 

reason  for  holding  the  legacies  specific,  ciation  of  the  will  simply  devolved  the 

because  they  happen,  as  a    total,    to  interest  and  dividends  into  the  general 

equal  in  amount  the  fund  referred  to  estate.    [Richardson,  J.,  dissenting.] , 

for  their  payment,  than  when  there  is  Morriss     v.     Garland,    78  •  Va.    215. 

only  one  legacy  equal  with  the  debt  or  See   Shethar  v.  Sherman,  65   (How.) 

fund;"  a  circumstance  in  itself  insuffi-  (N.   Y.)    Pr.  9;   £ckfeldt*s   Estate,  13 

cient.     See  $  III,  i,  d;  Rop.  Leg.  (2nd  Phila.  (Pa.)  202. 

Am.  ed.)  *24i.  But  a  direction   that   testator's    ex- 

1.  Rop.  iJeg.  (2nd  Am.  ed.)  204,214;  ecutors  shall  not  dispose  of  testator's 
Wms.  Exrs.  (7th  Eng.  ed.)  1162;  see  stock  in  a  corporation  but  shall  hold 
Measure  v,  Carleton,  30  Beav.  (Eng.)  the  same,  and  pay  the  dividends  arising 
538;  Fontaine  v.  Tyler,  9  Price  (Eng.)  thereon  to  parties  named,  constitutes  a 
94;  Queen's  College  v.  Sutton,  12  Sim.  specific  bequest  to  such  parties  of  both 
(Eng.)  521;  Kermodef.  MacDonald,  L.  stocks  and  dividends.  McFadden  v, 
R.,  I  Eq.  (Eng.)  457;  Page  v.  Young,  L.  Hefley,  28  S.  Car.  317. 
R.,  19  Eq.  (Eng.)  501;  Vantine  v.  Effect  of  Statutes  Providing  tliat 
Morse,  10^  Mass.  275;  Kimball  v.  Elli-  Will  Shall  Speak  firom  Deatb. — The  ef- 
son,  128  Mass.  41;  Metcalf  v.  Framing-  feet  of  the  English  wills  (which  pro- 
ham  Parish,  128  Mass.  370;  Osborne  v,  vides  that  a  will  shall  thereafter  speak 
Mc Alpine,  4  Redf  (N.  Y.)  i;  Fidelity  as  to  both  real  and  personal  property, 
Ins.  etc.  Co.'s  Appeal,  108  Pa.  St.  339,  from  the  testator's  death)  is  to  leave 
492.  such  a  gift  as    is    described    in    the 

Thus  where  testator,  being  possessed  text  specific,  though  it  includes  all  the 

of  £5,000  stock,   bequeathed   "all   the  stock  of  the  particular  description  be- 

stock  which  I  have  in  three  per  cents,  longing  to   the  testator  at  his  death, 

being  about  £5,000,"  Lord  Thurlow  Lady  Langdale  v.  Bri^s,  8  D.  M.  & 

^tf/t/ the  legacy  specific.     Humphreys  v.  G.  397;  Trinder  v,  Trinder,  L.  R.,  Eq. 

Humphreys,  2   Cox   (Eng.)    184.     See  695;   Bothamley  v.  Sherson,  L.  R.,  20 

Cockran  v.  Cockran,  14  Sim.  (Eng.)  343;  E^q.  304. 

Gordon  v.  Dufi*,  28  Beav.   (Eng.)  519;  But  it  will  not  include  stock  which 

Vincent  v.  Newcombe,  i  Young  (Eng.)  the  testator  has  directed  his  brokers  to 

599;    Kampf  v.  Jones,  2  Keen  (Eng.)  purchase,  but  which  is  not  in  fact  pur* 

7c6;  Gilliat  v.  Gilliat,  28  Beav.  (Eng.)  chased  till  after  his  death.     Thomas  v. 

481;  Moore  v.  Moore,  29  Beav.  (Eng.)  Thomas,  27  Beav.  537. 

496.  a.   Peterborough  v,  Mortlock,  i  Bro. 

In  Sibley   v.  Perrj-,  523,  529,  Lord  C.  C.  (Eng.)  565. 

Eldon    said  there    was  no  case  de-  See  Webster  v.  Hale,  8  Yes.  (Eng.) 

ciding  that  a  legacy  was  specific  without  410,  413,  415;   Bronsdon    f.    Winter, 
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legacy,  charged  upon  the  stock  referred  to  as  a  fund  for  payment.* 

Thus  the  word  "  my  '*  preceding  the  word  **  stock,"  as  where  the 
bequest  was  "my  capital  stock  of  £\/yoo  in  the  India  Company's 

stock,"*  or  "of  my  stock,"  or  "in  my  stock,"  or  "part  of  my 
stock,"  « 

Ambl.  (Eng.)  57;  Frank  v.  Frank,  71  (Eng.)  628,631;  Townsend  v.  Martin, 

Iowa    646;     Martin    v.    Osborne,    85  7  Hare  (Eng.)  471;   Hosking  v,  Nich- 

Tenn.  420.  oils,  i  Y.  &  Coll.  C.  C.  (Eng.)  478; 

There  ie  no  distinction  between  a  be-  Parkinson  v,  Parkinson,  2  Bradf.  (N. 

quest  of  stock  and  a  bequest  of  shares.  Y.)  Sur.  77. 

Morrill  v.  Aylmer,  23  W.   R.   (Eng.)  Thus    a  bequest   of  £4,000    capital 

221;  S.  P.  Emery  v,  Wason,  107  Mass.  stock  in  the  £3  per  cent  consols,  or  in 

507;  Bojkin  V.  Boykin,  21  S.  Car.  C13.  whatever  of  the  government  funds  the 

A  bequest  of  twenty  thousand  dollars  same  shall  be  found  invested,  is  specific. 

**in  Confederate  State  bonds"  is  general,  Hosking   v.   Nicholls,    i    Y.    &  Coll. 

and    not  specific;   but  on  such   bonds  (Eng.)  C.  C.  478. 

proving   worthless  the  legatee  is  not  B^oests  of  Dlvldeiids  and  Interest. — 

entitled   to  have  their  estimated  value  A   bequest  of   the    entire   interest   or 

at  the  date  of  the  will  paid   in  coin,  dividends  arising  from  particular  funds 

Gilmer  v,  Gilmer,  42  Ala.  9.  may   be    specific.      Vincent    v,  New- 

A  gift  of  "240  shares  of  stock  in  the  combe,    i   Younge    (Eng.)    599.     See 

Cayuga    County    Bank,"  is  a  general  Page  v.  Young,  L.  R.,  19  Eq.  (Eng.) 

legacy.    Tifft  v.   Porter,  8N.Y.516;  501. 

Sponster's  Appeal,  107  Pa.  St.  95,  lOO.  Testator  bequeathed  the  interest  of 

See  Capron  v,  Capron,  6  Mackey  (D.  all  his   property  in   the  funds  to    his 

C.)  340.  wife  F  H  for  ^life,  and  on  the  death  of 

1.   See  Deane  v.  Teste,  9  Ves.  (Eng.)  his  wife  gave  J  H  £200  three  per  cent. 

152;  Roberts  t;.  Pocock,  4  Ves.  (Eng.)  reduced    annuities,  and   to   two  other 

150;  Acton  v.  Acton,  I  Meriv.( Eng.)  178.  persons  £80    three  per  cent,  reduced 

A  legacy  of  "£i,ooo  out  of  my  re-  annuities  respectively,  and  to  his  son 
duced  bank  annuities*'  is  demonstrative,  the  residue  of  his  property  after  paying 
^*If  this  legacy  had  been  expressed  those  legacies.  At  date  of  will  testator 
thus,  'part  of  my  reduced  bank  annui-  had  £700  three  per  cent,  reduced  an- 
tics,' or  4n  my  reduced  bank  annuities,'  nuities,  but  sold  out  that  stock  and  in- 
I  could  not  have  considered  that  the  vested  part  of  the  proceeds  on  mort- 
testator  meant  anything  but  an  gage.  Held^  that  the  legacy  of  inter- 
identical  part  of  that  c(7r/ 11  j;  but  when  est  to  wife  was  specific  and  adeemed 
the  phrase  is  *  £1,000  out  of  my  re-  pro  tanto^  but  that  the  other  legacies 
duced  bank  annuities'  the  sense  is  that  were  general.  Hayes  v,  Hayes,  i 
the  executor  shall  raise  £1,000  by  Keen  (Eng.)  97,  102. 
selling  so  much  of  that  stock."  Lord  2.  Ashburner  v,  McGuire,  2  Bro.  C. 
Alvanly,  in  Kirby  v.  Potter,  4  Ves.  C.  (Eng.)  108;  Barton  v.  Cooke,  5 
Jr.  (Eng.)  748,  751.  See  Rogers  v.  Ves.  (Eng.)  461;  Norris  v.  Harrison, 
Clarke,  i  Coop.  (Eng.)  376.  2  Madd.  (Eng.)  279,  280.    See  Goodlad 

So  where  the  testator  gives  an  an-  v.    Burnett,   i    King    J.    (Eng.)    341; 

nuity    "from    my    funded     property."  Miller   v.  Little,  2   Beav.  (Eng.)   259; 

Attwater  v.  Attwater,  i8  Beav.  (Eng.)  Drake  v.  Martin,  23  Beav.  (Eng.)  09, 

330;  Roberts  v.  Pocock,  4  Ves.  (Eng.)  91;  Tomlinson  v.  Bury  (Mass.),  14  N. 

159.     See   Raymond  v.  Broadbent,   5  E.  Rep.  137;  Loring  v.  Woodward,  41 

Ves.  (Eng.)  199;  Lambert  v.  Lambert,  N.  H.  391,  39J;  Ford  v.  Ford,  23  N.  H. 

15  Ves.  (Eng.)  885;  Danvers  v,  Man-  212,  214,  citing  many  cases;  Brainerd 

ning,  2    Bro.  C.  C.   (Eng.)    18;  s.  c,  v,  Cowdrey,  16  Conn,  i,  6;  Howell  v, 

I  Cox  (Eng.)  203;   Le  Grice  v.  Finch,  Hooks,  4  Ired.  Eq.  (N.  Car.)  188;  Hood 
3  Meriv.  50;  Oliver  v.  Oliver,  L.  R.,  v,   Haden,  82  Va.  588,  599.     Compare 

II  Ekj.  506;  Harper  v.  Bibb,  47  Ala.  Kunkel  t^.  McGill,  56  Md.  120;  Morton 
547.  V.    Murrell,   68   Ga.   142;    Capron    v. 

But  where  the  intent  appears  to  be-  Capron,  6  Mackey  (D.  C.)  340. 

<queath  so  much  of  the  identical  stock  8.   Lord   Alvanley,  in    Kirby  v. 

or   annuities,    the    legacy    is    specific.  Potter,  4  Ves.  (Eng.)  750,  751. 

Drinkwater  v.  Falconer,  2  Ves.    Sen.  Such  expressions  clearly  indicate  *^a 

<Eng.)  623;    Morley  v.  Bird,  3   Ves.  specific  gift  of  an  aliquot  part  of  the 
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or  ^one  half  of  all  my  stock**  in  certain  nulroads,^  or  "all 
my  right,  interest  or  property  in  thirty  shares  which  I  own  in 
the  United  States  Bank ;  "*  or  ''all  my  stock  in  the  Midland  R. 
Co.,*'  renders  the  legacy  specific,*  but  the  mere  fact  of  possession 
by  the  testator  at  the  date  of  the  will  of  stocks  of  the  kind  be- 
queathed, of  equal  or  larger  amount  than  the  legacy,  will  not  of 
itself  make  the  legacy  specific^  On  the  other  hand,  if  it  clearly 
appears  from  the  context  that  the  testator  meant  to  bequeath  the 
identical  stock  he  possessed  at  the  date  of  the  will,  such  manifest 
intentions  will  render  the  legacy  specific,  although  he  has  not  ex- 
pressly declared  such  intention  nor  expressly  referred  to  the 
stock.*  Such  is  the  effect  of  a  direction  to  executors  to  sell 
stock  bequeathed  in  the  form  of  a  general  legacy,  for  the  benefit 

stock."     Kirbj  v.  Potter,  4  Vcs.  (Eng.)  f  Eng.)  523,  529,  530;  Webster  t.  Hale, 

751.  8  Yes.  (Eng.)  410;  McDonald  v.  Irvine, 

1.  Loring  v.   Woodward,  41   N.  H.  L.  R.,  8  Ch.  P.  (Eng.)  loi.     See  also 

gi.     See  Wallace  v.   Wallace,  33  N.  Wilson  v.  Brownsmith,  9  Yes.  (Eng.) 

.  149;  Ford  V.  Ford,  23  N.  H.  212;  180;  Partridge  v.  Partridge,  Cas.  temp. 

Bratnard  v.  Cowdrej,  16  Conn.  i.  Talb.  (Eng.)  226;  Simmons  v.  Yallance, 

%.  Walton  V.  Walton,  7  Johns.  Ch*  2   Bro.  C.  C.  (Eng  )   345;  Johnson  v. 

(N.  Y.)    258.    See   Ladd   v.   Ladd,  2  Johnson,  14  Sim.  (Eng.)  313;  Osborne 

Cranch  (C.  C.)  505;  l^idham's  Estate,  v.  McAlpine,  4  Redf.  (N.  Y.)  i;  Tifft 

13  Pa.  St.  184;  s.  c,  I  Pars.  (Pa.)  iiS;  v.   Porter,  8  N.    Y.  516;    Jackson  v, 

McGuire  v.  Evans,  5  Ired.  Eq.  (N.  Car.)  Westerfield,  61   How.  (N.  Y .)  Pr.  399; 

269.  Bfundage  v.  Brundage,  60  N.  Y.  544; 

S.  Bothamiey  v.  Sherson,  L.  R.,  20  Sponsler's  Appeal.  107  Pa.  St.  95.  100; 

Eq.  (Eng.)  304.  Davis  v.   Cairn,    Ired.    Eq.   (N.  Car.) 

So  a  bequest  of  '^  1,000  standing  in  309;  McGuire  t?.  Evans,  5  Ired.  Eq.  (N. 

my  name."     Ludham's  Estate,   13  Pa.  Car.)   769;    Boy  kin  v.  Bojkin,   21    S. 

St.  189;  Tomlinson  r.  Buiy  (Mass.),  14  Car.  513.    Compare  Page  v.  Young,  Lw 

N.  E.  Rep.  137.  R.,    19    Eq.    (Eng.)  501;  Strafford    v. 

Or    ''all  my  shares  of  stock  which  Horton,    i     Bro.    C.   C    (Eng.)    482; 

I  hold   in  Union   Bank."    Blackstone  Avelyn  v.  Ward,  i  Yes.  Sen.  (Eng.) 

V.  Blackstone,  3  Watts  (Pa.)  335.     See  424;  Jeffrevs  v.  Jeffreys,  3  Atk.  (Eng.) 

McGuire    v.    Evans,  5    Ired.    Eq.   N.  120. 

Car.)  269;    Brainard  v.  Cowdrey,   16  Mr.  Roper  is    of    opinion  that  the 

Conn.  I.  two  last  cases  are  not  of   authority. 

On  the  other  hand,  a  bequest  of  'hny  Rop.  Leg.  (2nd  Am.  ed.)  *212,  ♦21^. 

funded  property  and  other  personal  es-  So  a  bequest  of  £^,000  in  the  South 

tate  not  before  bequeathed"  is  general;  Sea  company's  stock  is  general,  though 

**not  because  the  word  my  would  not  the  testator  may  have  the  exact  amount 

make  the  bequest  specific,  but  because  at    the    date    of    the  will.     Purse    v. 

it  is   mere  enumeration  of  particulars  Snaplin,  i    Atk.  (Eng.)  415;  Bronsdon 

making  up  the  residue,  and  is  not  in-  v.   Winter,    Amb.   (Eng.)    57;    Peter> 

tended  by  the  testator  to  be  a  gift  of  borough    v.   Mortlock,   i   Bro.   C.  C 

part  of  the  property  itself  to  be  taken  (Eng.)  565;    Robinson  v.   Addison,  2 

by  the  legatee  in  that  shape."     Such  a  Beav.  (Eng.)  5x5. 

l)equest  is  equivalent  to  a  gift  of ''all  my  6.  Wms.  Exrs.  (7th  Eng.  ed.)  1165. 

other    personal    estate,  including    my  See  Kunkel  v.  MacGUl,  56  Md.  120; 

funded  property."    Fielding  v.  Preston,  Morton  z\  Murrell,  68  Ga.  142. 

I  De  G.  &  J.  (Eng.)  438;  Bothamley  v,  **So  where  a  testator,  having  given 

Sherson,  L.  R.,  20  Eq.  (Eng.)  304,  311.  legacies  of  stock  generally,  then  gives 

See/*  r^Ovey,  L.  R.,  2oCh.  (Eng.)  676.  the  rest  of  the  stock  'standing  in  my 

4.   Rop.   Leg.   (2nd   Am.  ed.)   *2o8;  name,*  the    earlier    legacies  must    bie 

Purse  V,  Snaplin,  i  Atk.  (Eng.)  415;  specific."      Sleech    v.    Thorington,    2 

Bronsdon  v.  Winter,  Ambl.  (Eng.)  575  Yes.   Sr.  (Eng.)    560.     See  Millard  v, 

Peterborough   v.  Mortlock,    i   Bro.  C.  Bailey,  L.  R.,  i  Eq.  (Eng.)  378. 

C.  (Eng.)  565;  Sibley  v.  Perry,  7  Yes.  A  direction  that  if  the  tesUftor  should 
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of  a  legatee.*  So  where  the  testator,  possessed  of  stocks  or  an- 
nuities at  the  date  of  the  will,  disposes  of  them  in  fractional 
parts,  and,  in  giving  one  of  these  parts,  adopts  such  expressions 
of  reference  as  to  raise  a  clear  inference  that  he  intended  the 
identical  stock  or  annuities  he  then  possessed,  all  the  legacies  are 
specific* 

e.  Bequests  of  General   Personal   Estate — Whether 
A  Bequest  Is  Specific  or  Residuary.— A  bequest  of  all  the 

not  have  sufficient  stock  standing  in  his  Jur.  N.  S.  (Eng.)  806;  White  v.  Winches- 
name  to  answer  the  legacies  of  stock  ter,6Pick.  (Niass.)  ^^'^  Foote  Appellant, 
previously  given,  the  executors  should  22  Pick.  (Mass.)  299;  Walton  v.  Wal* 
purchase  sufficient  to  make  up  the  de-  ton,  7  Johns.  Ch.  (N.  Y.)  258. 
ficiency,  shows  that  the  testator  meant  Direction  to  Transfer  or  Invest. — A 
to  give  something  in  existence  at  the  direction  to  transfer  stock  of  a  particu- 
time.  Townsend  v.  Martin,  7  Hare  lar  description  to  the  legatees  will  not 
(Eng.)  471;  Fountaine  v.  Tyler,  9  make  a  legacy  specific  which  is  in  other 
Price  (Eng.)  94;  Queen's  Coll.  7^  Salton,  respects  general,  for  the  testator  may 
12  Sim.  (Eng.)  521.  have  meant  either  a  transfer  of  the  par- 

The  same  is  the  case  with  a  gift  of  ticular  stock  which   he  had  when  the 

£4,000    capital  stock  in  the  three  per  will   was  made,   or  that    the  executor 

cent,  consolidated  bank  annuities,  "or  should   purchase   the   stock   and    then 

in  whatsoever  of  the  government  funds  transfer  it.     Rop.  Leg.  (2nd  Am.  Ed.) 

the  same  should   be   found   invested."  *2i3;  Kibley  v.  Perry,  7  Ves.  (Eng.) 

Hosking  v.  Nicholls,  i  Y.  &  C.  C.  C.  523,  529;  Webster  v.  Hale, 8  Ves.  (Eng.) 

(Eng.)  478.  410. 

If  the  legacy  is  not  of  stock  in  round  A  fortiori  is  this  true  where  the  ex- 
numbers,  but  for  instance  of  £2,702  3s.  ecutor  is  directed  to  invest  in  stock  of 
bank  annuities,  and  the  testator  has  the  a  particular  description  for  the  benefit 
exact  amount,  it  would  seem  the  argu-  of  the  legatee.  Re  Churchhill,  3  Dem. 
ment  in  favor  of  specific  gift  is  much  (N.  Y.)  433.  Jackson  v.  Westerfield, 
stronger.  Jeffreys  v.  Jeffreys,  3  Atk.  61  How.  Fr.  (N.  Y.)  399. 
(Eng.)  120.  See  Robinson  v.  Addison,  When  the  investment  has  been  made 
2  Beav.  (Eng^)  515;  Theobald  on  as  directed  the  estate  is  not  liable  to  the 
Wills  (2nd  ed.),  105.  ultimate  legatee  for  depreciation  during 

1.  Rop.  Leg.  (2nd  Am.  ed.)  *207.  lives    of  mean   tenants.      Bushnell  v. 

Thus,  if  a  person  having  £1,000  three  Drinker,   5    Redf  (N.   Y.)   581.      See 

per  cent  consols,  bequeath  £1,000  three  Kunkel  v.  MacGill,  56  Md.  120. 

per  cent  consols  to  trustees  to  sell,  the  2.   Rop.  Leg.  (2d.  Am.  ed.)  214. 

bequest  is  specific,  the  intention  being  Sleech   v.  Thorington,  2  Ves.   Sen. 

manifest,  not  conjectural,  that  the  tes-  (Eng.)    561,     564.      See     Badrick     v, 

tator  referred  to  the  stock  he  then  had,  Stevens,  3  Bro.  C.  C.  (Eng.)  431. 

suck  direction  being  equivalent  to  an  Testatrix    gave  £2,4x3    13s.    to  dif- 

express  gifl  of  the  fund.     For  it  would  ferent  persons  in  several  parcels  and  in 

seem  more  reasonable  to  impute  to  the  different  proportions  by   the   name  of 

testator  an  intention  that  his  trustees  the  South  Sea  Annuity  Stock,  or  South 

should  sell  the  annuities  which  he  then  Sea  Annuities,  and  bequeathed  to  her 

had  than  that   they   should,    after  his  coachman     the     remaining  £13    13s. 

death,    buy    similar  annuities  for    the  South    Sea    stock    ^^ standing"   in    her 

mere  purpose  of  immediate  sale,  which  name^      Held,    that    all   the   legacies 

they  must  do  if  they  acted  according  to  were    specific    and    on    deficiency    of 

the  letter  of  the  will.     Rop.  Leg.  (2nd  assets  must  abate  in  proportion  intersex 

Am.    ed.)    '247;    Ashton    v.   Ashton,  Sleech    v,    Thorington,    2    Ves.    Sen. 

Cas.  temp.  Talb.  (Eng.)  152;  s.  c,  3  P.  (Eng.)  561,  564. 

Wms.  (Eng.)  384;  Simmons  v.  Vail-  Admissibility  of  Parol  Evidence. — Evi- 
ance,  4  Bro.  C.  C.  (Eng.)  347.  See  denceofthe  state  of  the  funded  prop- 
also  Allan  v.  Kelly,  7  W.  R.  (Eng.)  139.  erty  may  be  resorted   to  in   order  to 

Sleech  v,  Thorington,  2    Ves.  Sen.  determine  whether  a  bequest  is  general 

(Ene.)    561,  ^64;  Mullins  v.  Smith,  i.  or  specific. 

Dr.  &  Sm.  (Eng.)  ^.o^\  Hill  v.  Hill,  xi.  Atty.  Gen.  v.'JGrote,  2  Russ.  &  My. 
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testator's  personal  estate  is  general,  and  not  specific,*  and  the 
fact  that  the  bequest  is  in  the  same  clause  with  a  devise  of  real 

estate,  which  would  naturally  be  specific,  will  not  be  sufficient  to 
make  it  specific*  A  general  residuary  clause  is  not  the  less  gen- 
eral because  it  contains  an  enumeration  of  some  of  the  particulars 
of  which  it  may  consist,^  nor  will  the  fact  that  a  specific  legacy 

(Eng.)  699;  Boys  v.  Williams,  2  Russ.  L.  R.,  2  Ch.  D.  (Eng.)  628;  McDonald 

&  Myl.  (Eng.)'  689.  See  also  Innes  v.  v.  Irvine,  L.  R.,  8  Ch.  D.  (Eng.)  101; 

Sayer,  3  Mac.  &  G.  (Eng.)  606;  Hor-  Sutherland   v.  Cooke,   i   Coll.  (Eng.) 

woodt;.Grif!ith,4DeG.  M.&G.  (Eng.)  498;  Fielding  v.  Preston,  i   De  G.  &  I. 

700.    CoUison  V.  Purling,  9  CI.  &  Fin.  (Eng.)  438;  La  Rougetel  v.  Mann,  63 

(Eng.)  88;  Warren  r.  Postleth watte,  2  N.  H.  472;  England  v.  Vestry,  53  Md. 

Coll.  (Eng.)  116,  121.  466,471. 

1.  Rop.  Leg.  (2nd  Am.  ed.)  *242;  Thus  where  testator  bequeathed  "all 
Wms.  Exrs.  (7th  Eng.  ed.)  1172.  my  household  furniture,  implements  of 
Jbssel,  M.  R.,  in  Bothamley  v.  Sher-  household,  implements  of  trade,  stock 
.son,  see  ^  III,  i,  a,  note.  See  Fairer  v.  in  trade,  cattle,  sheep,  implements  in 
Park,  L.  R.,  3  Ch.  D.  (Eng.)  309;  husbandry,  and  all  the  rest  and  residue 
Woodworth's  Estate,  31  Cal.  595.  But  of  my  moneys,  securities  for  money,  and 
see  Warley  v.  Warley,  Bailey  Ch.  (S.  personal  estate  whatsoever  and  where- 
Car.)  397;  Godard  v.  Wagner,  2  Strobh.  soever,  not  hereinbefore  by  me  disposed 
Eq.  (S.  Car.)  i.  of,"  to  his  w^ife  and  two  sons  in  equal 

But    a  bequest  of  all    the   testator^s  shares,  and  directed  the  shares  of  the 

personal   estate,   although   not  strictly  sons  to  be  employed  by  the  executors 

specific,  may  be  so  considered  for  the  during  minority  for  their  benefit,  it  was 

purpose  of  giving  it  an  intended  pref-  held,  that  the  enumeration  of  the  chat- 

erence   over  other  legacies  or  devises,  tels  did  not  make  the  bequest  specific. 

Thus  a  bequest  of  all  testator's  house-  Shadwell,  V.  C,  distinguishing  the 

hold     goods    and     furniture,     farming  case   from  Clarke  i'.  Butler,  i    Meriv. 

stock,  money,   goods,  chattels  ard  ef-  304,  on  the  ground  that  the  bequest  in 

fects,  and  all  other  his  personal  estate,  the  latter  was  in  two  distinct  sentences, 

followed  by  a  devise  of  real  estate  for  the  Taylor  v,  Taylor,  6  Sim.  (Eng.)  246. 

payment  of  debts,  followed  by  devises  "If  the  specific  things  enumerated  in 

of  other  estates,  has  been  held  so  far  the    residuary    gift    are    distinguished 

specific  by  reason  of  the  express  charge  from  the  residue  by  such  words  as  ^as 

on  the  real  estate  as  to  abate  on  the  well    as'   or    ^together    with'   or   *and 

deficiency   of  the  latter  OT\\y  pro  rata  also,'thegiftof  them  is  specific.     Clarke 

with  the  real  estate  specifically  devised,  v.   Butler,  i   Meriv.  (Eng.)  304;  Hill  v. 

Powell  V,  Riley,  L.  R.,  12  Eq.  (Eng.)  Hill,  11  Jur.,  N.  S.  (Eng.)  806;  Lang- 

175.   See  Roffey  v.  Earley,  42  L.  J.  Ch.  dale  v.   Esmonde,    Ir.   R.,  4   Eq.  576; 

(Eng  )  472.  Fitzwilliam  v.  Kelly,   lo  Hare   (Eng.) 

2.  Howe  V.  Lord  Dartmouth,  7  Ves.  266. 

(Eng.)  138.  "Possibly  if  the  enumeration  of  spe- 

"The  devise  of  all  the  rest  and  residue  cific  things  comes  after  the  gift  of  the 

of  the  testator's  estate,  both  personal  residue   the    same   result  may   follow, 

and  real,  is  in  no  sense  specific,  and  is  Bethune t'.  Kennedy, i  Myl.&Cr.  (Eng.) 

not,  therefore,  exempt  from  the  usual  114;  Mills  v.  Brown,  21  Beav.  (Eng.)  i. 

burden  of  residuary  bequests,  namely,  "On  the  other  hand,  a  residue  given 

payment  of  debts  and  legacies."  *together  with'  certain  specified  property 

Wells,  J.,  in  Wilcox  f.  Wilcox,  13  will  not  make  the  gift  of  that  property 

Allen  (Mass.)  256.     See  Blaney  v,  Bla-  specific  if  its  mention  can  be  accounted 

ney,  i  Cush.  (Mass.)  107.  for  on   the  ground   that  the    testator 

Ilealey  v.  Toppan,  45  N.  H.  243,  265.  wished  to  except  it  from  another  gift  in 

Witman  v.  Norton,  6'Binn.  (Pa.)  395;  the  will."     Fairer  v.  Park,  Theobald  on 

Calkins   v.   Calkins,    i    Redf.  (N.  Y.)  Wills  (2nd  ed.)  H2. 

337;  England  v.Vestry,  53  Md.  466,  469;  A  direction  that  certain  funds  are  in 

Warley  V.  Warley,  Bailey  Eq.  (S.  Car.)  certain  events  to  fall  into  the  residue 

397.  will  not  make   the  gift  of  those  funds 

8.   Pickup     V,     Atkinson,     4     Hare  specific.     Lyne's  Estate,  L.  R.,  8   Eq. 

(Eng.)  624,628;  In  re  Tootal's  Estate,  (Eng.)  482. 
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is  given  or  a  specific  part  excepted,  out  of  a  general  residue, 
make  a  gift  of  that  general  residue  specific* 

But  where  A,  having  personal  property  at  B,  and   elsewhere, 

bequeathed  to  C  all  his  personal  estate  at  B,^  or  all  the  residue 
of  his  estate  at  B,  after  having  given  specific  legacies .  out  of  it, 
the  property  bequeathed  is  sufficiently  identified   and   severed 

from  the  rest  of  the  estate  by  its  locality.^ 

But  a  bequest  of  **all  my  books,  medi-  not    be    deemed    to  be  given    speci- 

cine   and  shop  furniture,   and  all   the  fically,  even  though  a  specific  legacy 

estate  not  before  devised,  including  my  has  been   given    out    of   it ;    it    does 

gig  and  saddle  horses,"  has  been  held  not    for  that  reason    become  itself  a 

not  a  general   residuary  bequest,  but  specific  legacy;  it  is  still  a  general  resi- 

includes    only  property    of  the    same  due.    It  makes  no  difference,  according 

kind  as  the  articles  enumerated.     Minor  to  the  definition  there  given,  whether  a 

'V,  Dabney,  3  Rand.  (Va.)  191.  specific  legacy  has  been  given  out  of  it 

Oasei  Hol^Ung  tliat  Life  Tenant  Is  Bn-  or  something  excepted  from  it.    In  re 

titled  to  BxUoyment  In  Specie. — Cases  Ovey,  L.  R.,  20  Ch.  D.  (Eng.)  676,  682, 

holding  that  the  life  tenant  of  a  residue  is  683;    Rop.  Leg.  (2nd  Am.  ed.)  '242. 

entitled  to  enjoyment  in    specie,  and  2.  Sayer  v.  Saver,   2    Vern.   (Eng.) 

cannot    be  compelled   to  convert    the  688;  s.  c,  Prec.  Ch.  392. 

fund  into  three  per  cents,  are  not  con-  So  where  the   bequest  is  of  all   the 

elusive  as  to  whether  the  gift  of  things  goods  in  a  particular  room.      Green  v, 

specifically  enumerated  in  the  residue  is  Symonds,  i  Bro.  C.  C.  (Eng.)  159, 

specific.     On  the  other  hand,  where  the  Or  of  "all  Tplate,  linen  and   furniture 

tenant  for  life  has  not  been  held  enti-  in  my  house  at  A,  or  which   shall   be 

tied  to  specific    enjoyment,  a  fortiori^  therein   at  the   time   of  my   decease." 

the  things  specifically  mentioned  do  not  Gay  re    v,    Gayre,   2    Vern.   538.    See 

constitute  a  specific  legacy.     Fielding  Shaftsburj'     v,    Shaftsbury,     2    Vern. 

X'.   Preston,  i   De  G.  &  J.  (Eng.)   438,  (Eng.)  747;  Land  v.  Devaynes,  4  B.  C. 

444;    Mills  T.  Brown,  21   Beav.  (Eng.)  C.  (Eng.)  537;  darker. Butler,  i  Meriv. 

14;  Pickering  f.  Pickering,  4  MyL  &  (Eng.)  304;  Moore  v.  Moore,  i  Bro.  C. 

Cr.  (Eng.)  299;  Hubbard  v.  Young,  10  C.  (Eng.)  127;  Tomlinson  v.  Bury,  145 

Beav.  (Eng.)  203, 205;  Harris  v.  Poyner,  Mass.   346,     348;    Van   Nest    v.   Van 

1  Drew.  (Eng.)  174,  181.  Nest,  43  N.  J.  Eq.  126;  Belcher  v.  Bel- 
1.  In  re  Ovev,  Broadbent  v.  Barrow,  cher  (R.  I.),  12  Atl.  Rep.  230. 

L.  R.,  20  Ch.   6.  (Eng.)  676,  682.     See  A  testator  gave  to  his  wife  "the  use 

Jessel,  M.  R.,  in  Bothamley  v.  Sher-  and  control  of  all  my  personal  property 

son,  (a),  note.  whatsoever,  on   the   farm   and   in   the 

Contra^  Warley   v,    Warley,   Bailey  house,  at  the  time  of  my  decease,  and 

Ch.  (S.  Car.)  397;   Godard  v.  Wagner,  for  her  to  have  and   to  use  and   enjoy 

2  Strobh,  Eq.  (S.  Car.)  i.  See  Minora,  the  same  for  her  comfort  and  support 
Dabney,  3  Rand.  (Va.)  191.  for  and  during  the  time  of  her  natural 

Testator,  after  having  bequeathed  a  life."     Held^  that  the  bequest  was  spe- 

number  of  general  pecuniary  legacies,  cific  and  not  general.    Getman  v.  Mc- 

ga,ye  ali  kis  personal  estate^  of  which  Mahon,   30   Hun    (N.    Y.)    531.     See 

he  should    die   possessed^  and    which  Lynch's  Estate,    13   Phila.    (Fa.)    322; 

should  not  consist  of  money  or  securi-  ^lcFadden  v,  Hefiey,  28  S.  Car.  317, 

ties  for  money,  to  A   absolutely,  and  8.  Nisbet  v.  Murray,  5  Ves.   (Eng.) 

then  devised  ail  the  rest,  residue  and  re-  150.     See    also    Robinson    v.    Webb, 

mainder  of  his  estate,  both  real   and  17  Beav.  (Eng.)  260. 

personal,  upon  certain  trusts.    Held,  the  Testator,  having  personal  property  in 

bequest  to  A  was  general.    Bothamley  both    Great    Britain     and     Jamaica, 

-v,  Sherson,  see  (a),  n.  after      having      given     certain      spe- 

The  only  thing  which  is  distinguished  cific  legacies    out     of     his     Jamaica 

in  such  a  bequest  is  what  is  excepted  property,    "  as    to   all     the    rest     and 

out  of  it.    It  is  therefore  a  general  gift  residue  of  his  estate,  both  real  and  per- 

of  personal  estate.     What  the  Master  sonal,  of  what  nature  and  kind  soever  in 

OP    THE    Rolls    intended   to    say  in  the  island  of  Jamaica,  his  household 

Bothamley  v,    Sherson,  ante,  (a)  note,  furniture  and  wearing  apparel  excepted, 

was,    that     a    general     residue     can-  which    he  thereby  gave  to  A   G,  he 
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/.  Devises  of  Real  Estate  and  Chattels  Real — Lega- 
CIES,  Annuities  and  Charges  Thereon — See  §§  4,  5. — ^At 

common  law,  every  devise  of  lands,  whether  by  specific  descrip- 
tion or  residuary  devise,  is  specific*     So  is  a  bequest  of  a  lease 

gave,  devised  and  bequeathed  unto  D  "And    though    the  fund  is    in    fact 

M  and  J  G."  Heid^  the  disposition  of  the  definite  in  amount,  if  the  testator  merely 

Jamaica  property  was  specific,  and  did  describes    it    generally,    without  esti- 

not    include    a    debt    originally    upon  mating  it  in  figures,  the  gift  of  the  resi- 

bond  and  judgment  in    Jamaica,  and  due  is  not  specific."     Petre  v.  Petre,  14 

afterwards  further  secured  by  bond  and  Beav.  (Eng.)   197;  Vivian  v.  Mortlock, 

judgment  in  England,  under  which  it  21   Beav.   (Eng.)    252;     Theobald  on 

was    received,    and    being    considered  Wills  (2nd  ed.)  1x2,  113. 

undisposed  of  was  applied  to  the  debts  1.  Forester  r.  Leigh,  Ambl.   ( Eng.) 

in  the  first  instance.    Nisbet  v.  Mur-  173;  Lancefield   v.  Iggulden,  L.  R.,  10 


ray,  5  Ves.  (Eng.)  150.  Ch.  App.  136.  See  Wallace  v,  Wallace, 

Rest  of  RealdTie  of  a  Speclfled  Fund. —    23  N.  H.  149;  Healey  v.  Toppan,  45  N. 
"Where  a   testator  gives   the   residue     H.  243;  Wyman  v.  Brigden,  ±  Mass. 


Rest  of  ResldTie  of  a  Speclfled  Fund. —    23  N.  H.  149;  Healey  v.  Toppan,  45  N. 

H.  243;  Wyman   v.   Brigden,  ii 
of  a   specific   fund  and  estimates  that     ico,   153;     Humes  v.   Wood,  8    Pick. 
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residue  in  money,  the  gift  of  the  residue  (Mass.)  478;  Walker  v.  Parker,  13  Pet. 

is  specific."     Haslewood  v.  Green,  28  (U.S.)  166;  Laurens  t^.  Read,  14  Rich. 

Beav.     (Eng.)     i;     Walpole    v.     Ap-  Eq.  (S.  Car.)  245,  260;  Floyd  v.  Floyd 

thorp,  L.  R,,  4  Eq.  (Eng.)  37.  (S.  Car.),  7  S.  fe.  Rep.  42. 

"So,  too,  where  a  testator  estimates  a  Direction  to  Invest  In  Homestead. — A 
specific  fiind  in  money,  and  gives  defi-  gift  to  testator^s  daughter  of  $400  to  be 
nite  portions  of  it,  a  gift  of  the  rest  is  as  invested  by  the  executors  in  a  home- 
specific  as  if  he  had  stated  it  in  figures.''  stead,  does  not  constitute  a  specific  de- 
Page  v.  Leapingwell,  18  Ves. (Eng.)  463;  vise  of  real  estate,  by  virtue  of  the  rule 
Walpole  V.  Apthorp,  L.  R., 4  Eq.  (Eng.)  that  equity  considers  that  done  which 
37;  Miller  v.  Huddlestone,  L.  R.,  6  Eq.  ought  to  be  done.  McFadden  v.  Heflejs 
(Eng.)    65;      Wright    v,    Weston,    26  28  S.  Car.  317. 

Beav.  (Eng.)  429;    Elwes  v.  Causton,  Residuary    Devises — Legislation. — At 

30  Beav.  (Eng.)  554.  common  law  a  devise  of  lands  operated 

Compare  Larkin  v.  Salmon,  3  Dem.  in  the  nature  of  an  appointment  upon 

(N.  Y.)   270;    Maybury  v.  Gradv,  67  the  land  held  by  the  testator  at  the  time 

Ala.  147,  153;  Van  Nest  v.  Van  Nest,  of   its  execution,   hence    whether    the 

3  N.  J.  Eq.  126;  Belcher  v.  Belcher  (R.  land  devised  was  described  specifically 

.),  12  A.tl.  Rep.  230.  •  or  only  by  way  of  residue,  for  practical 

"But  if  the  fund  is  given  subject  to  purposes,   it  was  equally    well    ascer- 

debts,  the  gift  of  the  residue  will  not  be  tained.       See    §     i,    note.      Floyd   t'. 

specific.     Harley  v.  Moon,  i  Dr.  &  S.  Floyd  (S.  Car.),  7  S.  E.  Rep.  42. 

(Eng.)  6y ;  Baker  z\  Farmer,  L.  R.,  3  Much   controversy  has   arisen  as  to 

Ch.  D.  (Eng.)  337.  how   far  this   principle  is  aflfected  by 

"So,   too,   though   the   testator  esti-  statutes    providing   that  wills  shall  bie 

mates  the  fund  in  money,  if  the  residue  construed  as  if  executed  immediately 

is  given  subject  to,  or  after  payment  of,  before  the  testator's  death,  and  allow- 

specific  gifts,  the  gift  of  the  residue  is  ing  real  estate  acquired  after  the  ex- 

not     specific,     but   will  carry    every-  ecution   of  the  will  to   pass  under  its 

thing  undisposed  of,  by  reason  of  lapse  provisions.     (See  §   i,  note;  §  11,3,  ^» 

or  otherwise.      Carter  v.  Taggart,    16  note  (4). 

Sim.  (Eng.)  423;    Harries'  Trust,  Jo.  Under  the  English  Wills  act,  i  Vict., 

(Eng.)  199.  ch.  26,  ^  24,  providing  that  "every  will 

But  see  Miller  v.  Huddlestone,  L.  R.,  shall  be  construed  with  reference  to  the 

6  Eq.  (Eng.)  65.  real  and  personal  estate  comprised  in 

"So,  too,  if  the  fund   is  estimated  in  it,  to  speak  and  take  effect  as  if  it  had 

figures;  but  the  testator  shows  that  he  been  executed  immediately  before  the 

considers   it  fluctuating  in  amount  by  death  of  the  testator,  unless  a  contrary 

adding,  *  or  other  the  stock,  funds  or  se-  intention  shall   appear  by  the  will,"  a 

curities  of  which  the  same  may  for  the  residuary  devise  must  be  taken  as  hav- 

time    being    consist,'  the  gift  of    the  ing  been  made  the  moment  before  the 

residue  is  not  specific.      De  Lisle   v,  testator's  death,  but  as  a  devise  specific 

Hodges,  L.  R.,  17  Eq.  (Eng.)  440.  in  its  nature.     Lancefield  v,  Iggulden, 
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for  years  *  or  of  tithes,*  or  a  rent  charge,  or  annuity  arising  out  of 
the  land  and  amounting  to  an  interest  in  the  land  itself,  as  dis- 
tinguished from  a  mere  designation  of  the  land  as  the  fund  pri- 
marily liable  for  its  payment.'  But  if  it  be  apparent  that  the  tes- 
tator had  a  fixed,  independent,  separate  and  distinct  intent  to 
give  the  rent  charge  or  annuity,  the  particular  property  out  of 
which  it  was  to  be  paid  being  a  secondary  thought,  the  bequest 
is  demonstrative.*    If  the  testator  directs  his  freehold  or  lease- 

L.  R.,  lo  Ch.  App.  136,  141;  Hensman  Hence,  where,  hy  one  clause  in  a  will* 

V,  Fryer,  L.  R.,  3  Ch.  App.  420.    This  a  dwelling  house  and  150  acres  of  the 

was  only  settled  In   1874,  &^er  much  home    place     around    it    were   left  to 

controversy.     Lancefield  v,  Iggulden,  testator's  wife,  and  by  another  the  re- 

L.  R.,  10  Ch.  App.  136.  mainder  of  the  home  place  was  to  be 

It  is  probable  that  a  similar  construe-  divided  among  the  testator's  five  chil- 

tion  would  be  adopted  in  Pennsylvania  dren,  both  clauses  were   held  equally 

and  Maryland,  since  in  those  States  it  specific.     Floyd   v,  Floyd  7  (S.  Car.), 

has  been  A^/r/that,  notwithstanding  such  S.    E.   Rep.    4a.     Compare  Farish   v. 

statutes,  void  and  lapsed  devises  go  to  Cook,  78  Mo.  212;  s.  c,  47  Am.  Rep. 

the  heir  and  not  to  the  residuary  de-  107;  McFadden  v.  Hefiey,   28   S.   Car. 

visee,  except  where  a  special  intent  to  317. 

the  contrary  is  manifest.    Massey'sAp-  InBnrance  Policies. — Where  fire  in- 

peal,  88  Pa.  St.  470;  Rizer  v.  Perry,  58  surance  policies  are  not  specifically  be- 

Md.  112,  121,  134.    See  Tatum  v.  Mc-  queathed,  they  do  not  go  with  a  devise 

Lellan,  50  Miss.  i.  See  §  II,  2,/*,  (2),  as  of  the  property  insured,  but  to  the  ex- 

to  leeislation  affecting  devolution  of  void  ecutor.    Hurley's  Estate,  13  Phila.  (Pa.) 

and  lapsed  devises.  276. 

On  the  other  hand,  the  general  tend-  1.  Long  v.  Short,  i   P.  Wms.  (Eng.) 

ency  of  American  decisions  is  to  place  403;  Symons  t>.  James,  2  Yo.  &  C.  C. 

real  and  personal    property  upon  the  (Eng.)  301;  Wms.  Exrs.  (7th  Eng.  ed.) 

same  footing,  and  this  tendency,  if  al-  1170;  Rop.  Leg.  (2nd  Am.  ed.)  *i95. 

lowed    to    affect    the    construction    of  2.    Rudstone    v,   Anderson,    2    Yes. 

residuary  clauses  operating  upon  sub-  Sen.  (Eng.)  418;   Home  v,  Medcroft,  i 

sequently  acquired  land,  would  natu-  Bro.  C.  C.  (Eng.)  263. 

rally  lead  to  tiie  conclusion  that  no  de-  8.  Long  v.  Short,  i  P.  Wms.  (Eng.) 

vise  of  after    acquired    real   estate  is  403;  2  Yes.  Sen.  (Eng.)  363;  Creed  -o, 

specific  unless  the  land  is  described  with  Creed,  ii   CI.  &  Fin.  (Eng.)   491,508; 

sufficient    particularity    to    enable  the  s.  c,  i  Dr.  &  W.  (Eng.)  416;   Walls  zk 

devisee  to  identify  it. '  Farnum  v.  Bas-  Stewart,  16  Pa.  St.  275,  281 ;  Bradford 

com,  122  Mass.   282,  286;  In  re  Wood-  v.  Haj-nes,  2  Appleton  (Me.)  105. 

worth's  Estate,  31   Cal.  595,  613.    See  A  devise  of  a  rent  charge  out  of  a 

Shreve  v,  Shreve,   10    N.  J.   Eq.  385;  term  is  as  much  a  specific  devise  as  if  it 

Floyd  V.  Floyd  (S.  Car.),  7  S.  E.  Kep.  had    been    of  the  term  itself.      Lord 

42.      Compare  Lovering  v,  Lovering,  Cowper  in  Long  v.  Short,  i  P.  Wms. 

129  Mass.  97,  100;  Drew  v,  Wakefield,  403. 

54  Me.  291,  296;  Canfield  v.  Bostwick,  In  Creed  v.  Creed,  11  CI.  &  Fin.  (Eng.) 

21    Conn.   550,    5^4;    McNaughton  v.  491,    508,   testator  bequeathed   an   an- 

McNaughton,  34'!^.  Y.  201,  204;  Smith  nuity  or  yearly  rent  charge,  "charged 

V.  Curtis,  29  N.J.  L.  345,  348;  Pruden  upon  and  payable  out  of"  all  real  estate 

V.  Pruden,  14  Ohio  St.  251,  253;  Reeves  except  B,  and  conferred  upon  the  an- 

V.  Reeves,   c     Lea   (Tenn.)   653,  655;  nuitant  the  same  rights  he  would  have 

Johnson  v.  Holifield,  82  Ala.  123,  129.  to  recover  a  rent  service.     Lord  Cot- 

In  States  in  which  the  latter  doctrine  tenham  inclined  to  the  opinion  that 

prevails,  the    principles    of   this    sub-  the     bequest    was    specific,    although 

division   (/*)   have     no  application   to  whether  specific  or  demonstrative,  being 

legacies,  annuities  and  charges  arising  immaterial  to  the  decision,  he  declined 

from    after   acquired    real    estate    i\ot  to  express  a  positive  opinion  upon  the 

specifically  described.  subject. 

But  even  in  States  in  which  such  acts  4.  Mann  v.  Copland,  2  Madd.  (Eng.) 

are  in  force  a  devise  of  the  residue  of  223;   Saville  v.  Blackett,   i    P.   Wms. 

particular  property  is  specific.  (Eng.)  778;  Livesay  v.  Redfern,  2  Yo.  & 
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hold  estates  to  be  sold,  and  makes  such  a  disposition  of  the  pro- 
ceeds as  to  evince  an  intent  to  bequeath  them  specifically,*  or 
charges  the  bequest  on  the  land  or  on  the  devisee  personally  in 
respect  of  the  law,  or  on  both,  in  such  a  way  as  to  evince  an  in- 
tent to  exempt  the  personal  estate  from  all  liability,  the  bequest 
is  so  far  specific  as  to  be  charged  only  upon  the  fund  designated 
and  to  abate  ratably  with  specific  legacies.* 

2.  Lapsed  and  Void  Legaoies  andDevifles — a.  Definitions. — A 
void  legacy  or  devise  is  one  which  never  has  had  any  legal  exist- 
ence ;  a  lapsed  legacy  or  devise  is  one  which,  originally  valid, 
afterwards  fails  because  the  capacity  or  willingness  of  the  donee 
to  take  has  ceased  to  exist  before  he  obtained  a  vested  interest  in 
the  gift.* 

C  (Eng.)  90;   Fowler  v.  Willoughby,  general  bequests,  there  not  being  suffi- 

2  Sim.  Sl  Stu.  (Eng.)  354;  Welch's  Ap-  cient    estate  to    pay    all   the   legacies, 

peal,  28  Pa.  St.  363;  Knecht's   Appeal,  Rambo  v,  Rumer,  4  Del.  Ch.  9. 

71  Pa.  St.  333.     Compare  Vickerg  v.  1.   Hancock  v.  Abbey,  11  Ves.  (Eng.) 

Pound,    6    H.    L.    Cas.    (Eng.)    885;  179,  185;  Page  v.  Leapingwell,  18  Yes. 

Dickin  v.  Edwards,  4  Hare  (Eng.)  273,  (Eng.)  463;  Newbold  v.  Road  Knight, 

276;  Balliet's   Appeal,  14  Pa.  St.  451,  i   R.  &  M.  (Eng.)  677;  Cryder's  Ap- 

461;  Walls  V,  Stewart,  16  Pa.  St.  275,  peal,  i  Jones  (Pa.)  72;  Walls  v.  Stew- 

281;     Bradford    v.    Haynes,    2     App.  art,  16  ra.  St.  275.    See  §  IV,  4  and  5. 

<Me.)  105.  Such  a  bequest  is  adeemed  by  sale  of 

Testator    bequeathed    a    number   of  the  land  in  testator's  lifetime.     Walls  v. 

legacies,  adding  **I  guarantee  my  estate  Stewart,    16    Pa.    St.    275.      Compare 

at  C   for  the  payment  of   the  above  Welch's  Appeal,  28  Pa.  St.  363. 

legacies."     In  a  subsequent  part  of  his  So  where   the   testator  charges  his 

will  he  also  gave  many  other  legacies,  real  estate  with  a  sum  of  money  and 

Held^  that  the  jfirst  class  of  legacies  then  bequeaths  that  sum  so  charged,  the 

were  not  specific,  and,  on  the  failure  of  legacy  is  specific.     Rop.  Leg.  (2nd  Am. 

the  estate  at  C,  were  to  be  borne  by  the  ed.)  *i98.     See   Dickin  v,  Edwards,  4 

general    personal    estate.       Willox    v.  Hare  (Eng.)  273.     Or  where  the  only 

Rhodes,    2    Russ.  C.  C.   (Eng.)    452;  gift  is  in  the  direction  to  pay  the  be- 

LoRD  Gotten  HAM,  in  Creed  f.  Creed,  quest  out  of  the  land  or  its  proceeds. 

II  CI.  &  Fin.  (Eng.)  510.  William  v,  Hughes,   24  Beav.  (Eng.) 

A  testator  bequeathed  to  A,  in  trust,  474,  480. 

"the  sum  of  eighteen  thousand  dollars,  But  general  legacies  do  not  neces- 

first  to  be  taken  out  of  the  proceeds  of  sarily  become  specific  merely  because 

the  sale  of  realty,"  etc.    Held^  not  a  payable  out  of  the  proceeds  of  real  estate, 

specific  gift  of  property,  but  a  legacy,  Lord  Cottenham  in  Creed  v.  Creed, 

of  an  amount  of  money  to  be  raised  m  11  CI.  &  Fin.  (Eng.)  275,  282.  See  §  IV, 

the  first  place  from  the  sale  of  realty,  4  and  5. 

and,  if  that  should  be  insufficient,  then  First  Tear's  Income. — An  imperative 

from  the  residuum — the  balance  of  the  direction  to  convert  realty  into  money, 

estate,  except  specific  legacies.     Hutch-  and  pa^'  the  proceeds  to  the  legatees, 

inson  v.  Fuller,  75  Ga.  08.  carries  the  rents  and  profits  of  the  land 

Legacies  to  testator's  daughters,  to  from    testator's     death.      Cruikshank 

be  paid  in  cash,  and  taken  as  in  full  of  v.  Home  of  Friendless  (N.  Y.),  21  N. 

their  respective  interests  in  his  home-  E.  Rep.  64. 

stead    farm,  are    general   rather    than  3.  Cryder's  Appeal,  i  Jones  (Pa.)  72. 

specific  or  demonstrative.      Roquet  v.  See  §  V. 

Eldridge  (Ind.),  20  N.  E.  Rep.  733.  3.  2  Redfield  on  Wills  (3rd  ed.)  *i57. 

A  bequest  of  tw^o  legatees  of  the  *4n-  The  general  principle  as  to  the  lapse 

terest  of  one  hundred  dollars  each,  the  of  legacies  by  the  death  of  the  legatee 

principal  to  remain  secured  in  real  es-  may  be  stated  to  be  that  if  the  l^atee 

tate,"  held  not  to  charge  those  legacies  die  before    the   testator's    decease,  or 

specifically  upon  the  land  so  as  to  pre-  before  any  other  condition  precedent  to 

vent  their  abating  ratably  with  other  the  vesting  of  the  g^ft  is  performed,  the 
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a\  Void    Legacies  and    Devises. — Under   what   circum^ 

stances  a  gift  will  be  considered  void  can  be  seen  by  consulting  the 
articles  on  CHARITIES;    FRAUDS  (Statute  of);   PERPETUITIES; 

Trusts;  Trusts  for   Accumulation;  Wills. 

b.  Cases  to  Which  the  Doctrine  of  Lapse  Is  Appli- 
cable.— The  doctrine  applies  to  both  gifts  of  real  and  personal 

property  with  or  without  words  of  limitation,^  and  whether  the 

legacy  lapses  and  is  not  payable  to  the  446;  Glenn  v.  Belt,  7  G.  &  J.  (Md.)  362; 

executors    or    administrators    of    the  Torrance    v.    Torrance,     4     Md.     11; 

legatee.     Wms.   Exrs.   (6th   Am.  ed.)  Tongue  v,  Nutwell,  13  Md.  415;   Perry- 

1300.     See  Fairfax's  Estate,  103  Pa.  St.  v,  Logan,  5  Rich.  Eq.  (S.  Car.)  202;. 

166;  Newberry  v,  Hinman,  49  Conn.  Dunlap  v.  Dunlap,4  Dessaus.  (S.  Car.) 

130.  305;  Gore  v.  Stevens,  i    Dana  (Ky.) 

Though  the  term  "lapse"  is  generally  201;  Alexander  v.  Waller,  6  Bush  (Ky.) 

applied  to  failure  by  death  of  the  object  330;    Martin    v.    Lachasse,    47     Mo^ 

of  the  gift  in  the  testator's  lifetime,  the  591. 

same  effect  may  be  produced  by  any  Presumption  of  SnrrlYorBhip. — Where 
means  by  which  the  capacity  of  the  persons  perish  by  the  same  calamity,  at 
beneficiary  to  take  or  retain  possession  common  law  the  question  of  survivor- 
is  destroyed.  Thus  a  bequest  of  con-  ship  is  a  question  of  evidence  merely,, 
sumable  articles  to  A  for  life  or  so  long  and  in  the  absence  of  evidence  there  is 
as  she  should  remain  unmarried  (equiva-  no  presumption  or  conclusion  of  law 
lent  to  an  absolute  gift)  lapses  by  her  on  the  subject.  Hence,  as  the  burden  of 
marriage  in  the  testator's  lifetime,  proof  lies  on  the  representatives  of  the 
Andrew  v,  Andrew,  1  Coll.  (Eng.)  legatee,  they  cannot  claim  the  legacy 
690.  unless  they  can  produce  positive  evi- 

So  a  legacy  to  a  corporation  lapses  if  dence  that  he  survived    the    testator., 

its  charter  has  expired  before  the  will  Wing    v.  Lord  Augrave,  8  H.  L.  C. 

takes  effect.    Andrew  v.  Bible  Society,  (Eng.)  183;  Underwood  v.  Wing,  4  De 

4  Sand f.   (N.  Y.)    156,   174;   Crum   v.  G.  M.  &  G.  661;  19  Beav.  (Eng.)  459; 

Bliss,  47  Conn.  592,  602.  Barnett  v.  Tugwell,   31    Beav.    (Eng.) 

So  a  specific  legacy  renounced  by  the  232.  Sefi  also  Wms.  Exrs.  (7th  Eng.  ed.) 

legatee.     Peckham  v.  Newton,  15  R.  I.  1205,  2  Kent  *434,*437;  in  the  Goods  of 

321,  324.    See  Bradenburgh  v.  Thorn-  Carmichael,  32  L.  J.,  P.  M.&  A.  (Eng.) 

dike,  139  Mass.  102.  70;   Green's  Settlement,  L.  R.,  i  Eq. 

The  liability  of  a  testamentary  gifl  to  (Eng.)  288;  in  the  Goods  of  Wheeler, 

failure  by  reason  of  the  decease  of  its  34  L.  J.,  P.  M.  &  A.  (Eng.)   40;  in  the 

object   in    the  testator's  lifetime,  is  a  Goods  of  Wainwright,  i  Sw.&Tr.( Eng).. 

necessary  consequence  of  the  ambula-  257;   Ommaney   v,   Stilwell,   23  Beav. 

tory  nature  of  wills,  which,  not  taking  (Eng.)  ^78;    Sillick  v.  Booth,  Y.  &  C. 

effect  until   the  death  of  the  testator,  (Eng.)  C.C.  117;  Col vin  z;.  Procurator,. 

can  communicate  no  benefit  to  persons  i  Hagg.  (Eng.)  92;    Phenes  Trusts,  L. 

who  previously  die — in  like  manner  as  R.,  5    Ch.  App.  (Eng.)   139;   Coye  v,. 

a  deed  cannot  operate  in  favor  of  those  Leach,  8  Met.  (Mass.)  371;  Pell  v.  Ball, 

who  are  dead  at  the  time  of  its  execu-  i  Cheves  Eq.  (S.Car.)  99;  Moehringi;. 

tion.     I  Jarm.  (cth  Am.  ed.)  *338;   see  Mitchell,  i  Barb.  Ch.  (N.  Y.)  264. 
also  2  Redf.  Wilts  (3rd  ed.)  '158;  i  Rop.         As  to  construction  of  Louisiana  Civil 

Leg.  (2nd  Am.  end.)*  463;  4  Kent  *54i;  Code  upon   this  subject,  see  Robinson 

Fisk  V.  Atty.  Gen.,  L.  R.,4  Eq.  (Eng.)  v,  Gallier,  2  South.  L.  Rev.,  N.  S.  594, 

521;  see  Ballard   v,  Ballard,  18   Pick.  607. 

( Mass.)  41 ;  Prescott  V.  Prescott,  7  Mete.        1.  Jarm.    Wills    (5th   Am.   ed.)   338;. 

(Mass.)  141,  145;  Colbum  v.  Hadley,  Brett  z;.  Rigden,  Plow.  (Eng.)  345;  Ful- 

^  Vt.  71;   Newberry   v.  Hinman,  49  ler  v.   Fuller,   Cro.    EI.    (Eng.)    422; 

Conn.  130;  Birdsall  v.  Hewlett,  1  Paige  Wynn  v.   Wynn,   3   B.   P.   C.  Toml. 

(N.  Y.)  xi\  Dildine  v.  Dildine,  32  N.J.  (Eng.)  95;  Hutton  v.  Simpson,  2  Vern. 

Eq.  78,  &;  Comfort  v.  Mather,  2  W,  (Eng.)  722;  Goodright  v.  Wright,  i  P. 

&  S.  (Pa.)  450;   Barnett's  Appeal,  104  W.  (Eng.)  397;  Ambrose  v.  Hodgson,. 

Pa.  St.  542;  Fairfax's  Appeal,  103  Pa.  St.  3  B.  P.  C.  Toml.  (Eng.)  416;  Kimball 

166;  Tnppe  V.  Frazier,  4  H.  &  J.  (Md.)  v.  Story,  108  Mass.  382,  384;  Dickinson. 
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incapacity  arose  before  or  after  the  death  of  the  testator,  provided 
it  occurred  before  the  donee  obtained  a  vested  interest  in  the 
subject  matter  of  the  gift ;  ^  nor  does  the  fact  that  the  devisee  or 
legatee  was  dead  at  the  time  of  the  execution  of  the  will  enlarge 
the  operation  of  the  words  of  limitation  so  as  to  let  in  his  repre- 
sentatives by  way  of  substitution.* 

The  bequest  of  a  debt  due  from  a  legatee  to  the  testator,  like 
other  legacies,  lapses  by  the  death  of  the  debtor  before  the  tes- 
tator,* unless  it  clearly  appears  from  the  will  that  the  testator  in- 
tended the  debt  to  be  given,  remitted  or  released  whether  the 
debtor  be  living  or  not,  in  which  case  his  representatives  are  en- 
titled to  the  benefit  of  the  provision.*     Where  the  gift  is  to  A, 

V.  Purvis,  8  S.  &  R.  (Pa.)  71;  Bamett's  enjoyment  in  posBession.    Prescott  v. 

Appeal,   104    Pa.    St.    342;    Hand    v,  Morse,  62  Me.  447, 448;  Yeaton  v.  Rob- 

Marcy,  28  N.  J.  Eq.  59;   Maxwell  v,  erts,  28  N.  H.  459;   Thomas  v,  Ander- 

Featherston,  83  Ind.  330.  son,  6  C.  E.  Green  (N.  J.)  22;  Saxton's 

A  residuary  devise  of  equal  portions  Estate,  i  Tuck.  (N.  Y.)  32;  De wart's 

to  each  of  several  persons,  **to  have  and  Appeal,  70  Pa.   St.  403;   Coleman  v. 

to  hold  the  same  to  them,  their  heirs  Hutchenson,3  Bibb  (Ky.)  209;  O'Byme 

and  assigns,  forever,"  in  the  absence  of  v.  O'Byme,  9  Md.  512;   Allen  v,  May- 

any  other  controlling  language,  lapses  field,  20  Ind.  293. 

as  to  the  portion  of  any  devisee  who  2.  Maybank  v.  Brooks,  i    B.  C.  C. 

dies  in  testator's  lifetime,  the  habendum  (Eng.)  *84. 

clause  being  construed  as  words  of  in-  Even  though  the  testator  knew  the 

heritance,  and  not  of  substitution  of  the  legatee  to  be  dead  when   making  the 

devisee's  heirs.    In  re  Wells  (N.  Y.),  will.    Bamett's  Appeal.  104  Pa.  St.  342; 

21  N.  E.  Rep.  137.  Dildine  v.  Dildine,  32  N.  J.  Eq.  78,  8a 

So  in  regard  to  a  legacy  to  A  and  Compare  §  II,  2  c. 

his   executors    or    administrators;    the  3.  Elliotts.  Davenport,  2  Vern.  (Eng  ) 

mere  fact  that  in  regard  to  personalty  521;  s.  c,  i  P.  Wms.  (Eng.)  83;   Toplis 

words  of  limitation  are  not  necessary  to  v.  Baker,  2  Cox  (Eng.)  118;    Maitland 

carry  the  absolute  interest,  being  con-  v.  Adair,  3  Yes.  (Eng.)   231;  Izon  v. 

'sidered  insufficient  to  denote  an  in  ten-  Butler,  2  Price  (Eng.)  34. 

tion  to  make  the  executors  or  adminis-  Legacy  OlYen  in  SatlsflMtlon  of  Delit. 

trators  substitutes  and  independent  ob-  — A  legacy  given  in   satisfaction  of  a 

jects  of  the  gifb.     Stone  v.   Evans,  2  valid  subsisting  claim  or  debt  does  not 

Atk.  (Eng.)  86;  Elliot  v.  Davenport,  i  lapse.     But  a  bequest  to   A   and   her 

P.  Wms.  (Eng.)    83;  2  Vern.    (Eng.)  heirs  will  not  be  deemed  not  to  have 

521.     See  §  II,  2,  c.  lapsed  hy  A's  death  before  that  of  the 

1.  Wms.  Exrs.  (6th  Am.  ed.)  1300;  testator,  merely  because  the  will  recites 
2  Redf.  Wills  (3rd  ed.)  *I57;  Ballard  that  the  testator  has  lived  with  A  for 
V.  Ballard,  18  Pick.  (Mass.)  41,  43;  many  years  past.  Such  a  recital  does 
Colburn  v.  Hadley,  46  Vt.  71;  New-  not  show  that  the  legacy  was  given  in 
berry  v.  Hinman,  49  Conn.  130;  Dil-  satisfaction  of  a  claim,  and  that,  there- 
dine  V.  Dildine,  32  N.J.  Eq.  78,80;  Bar-  fore,  it  should  go  to  A's  heirs.  BoUes 
nett's  Appeal,  104  Pa.  St.  342;  Fairfax's  v.  Bacon,  3  Dem.  (N.  Y.)  43. 
Appeal,  103  Pa.  St.  166;  Trippe  v.  Fra-  4.  Sebthorpe  v.  Moxton,  i  Yes. 
zier,  4  H.  &  J.  (Md.)  446;  Dunlap  7'.  (Eng.)  49;  3  Atk.  (Eng.)  580;  South  v. 
Dunlap,  4  Dessaus.  (S.  Car.)  305,  314;  Williams,  12  Sim.  (Eng.)  566. 
Hatcher  v.  Robertson,  4  Strobh.  Eq.  Mr.  Roper  (Rop.  Leg.  *47^»  *477) 
(S.  Car.)  179;  Gore  v.  Stevens,  i  Dana  thinks  the  distinction  depends  upon 
(Ky.)  201,  205;  Alexander  v.  Waller,  6  whether  the  debtor  is  to  take  the  ben- 
Bush  (Ky.)  330,  345;  Martin  v.  La-  efit  of  the  provision  as  a  legacy  or  as  a 
chasse,  47  Mo.  591,  593.  See  §  II,  ,2 — ,  release,  whether  the  debt  is  given  or 
a,  n.  forgiven.     This  distinction,  while  un- 

But  if  the  gift  once  vests  in  the  donee,  doubtedly    sustained     by    the    earlier 

no  lapse  is  caused  by  his  subsequent  authorities,  seems  at  the  present  time 

death   before   the  time  arrives  for  his  incapable  of  practical  application.    At 
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but  on  the  happening  of  a  certain  event  to  B,  if  A  dies  in  the 
lifetime  of  the  testator,  and  the  event  upon  which  B  is  to  take 
does  not  happen,  a  lapse  occurs,  although  B  survives  the  testa- 
tor.* On  the  other  hand,  if  the  event  upon  which  B*s  estate  is  to 
take  eflfect  happens  in  the  lifetime  of  the  testator,  as  if  a  legacy 
be  given  to  A  with  a  limitation  over  to  B,  if  A  die  under  twenty- 
one,  and  A  dies  in  the  lifetime  of  the  testator  under  the  pre- 
scribed age,  B's  legacy  does  not  lapse,  but  is  thereby  accelerated, 
so  as  to  take  effect  on  the  death  of  the  testator.*     So  where  the 

any  rate,  the  fact  that  the  words  "remit  A  took  nothing.    Gibson  v,  Seyniour, 

and  forgive**  are  used,  and    that  the  102  Ind.  485;   s.  c  ,  52  Am.  Rep.  688. 

security  is  directed  to  be  delivered  up,  Where  a  legacy  is  given  in  trust  for 

will  not  save  a  lapse.    Lyon  v.  Butler,  G  for  life,  and  in  case  she  should  die  in 

2  Price  (Eng.)  34;   Maitland  v.  Adair,  the  lifetime  of  her  husband  as  she  should 

3  Ves.  (Eng.)  231.  appoint,  and  in  default  of  appointment 
Perhaps  a  fair  working  criterion  is,  to  her  children,  but  if  she  should  sur- 

Did  the  testator  intend  a  purely  per-  vive  her  husband  then  to  G  absolutely, 

sonal  benefit  to  the  legatee  ?  If  so,  the  and  G  survived  her  husband  and  died 

legacy  lapses  by  the  death  of  the  lega-  in   the  lifetime  of  the    testator,  keld^ 

tee,  otherwise  not.    Thus,  where  tes-  that  the  legacy  lapsed  and  the  children 

tator  directed  a  balance  due  from  A,  and  were  not  entitled.    Calthorpe  v,  Gough, 

property  bequeathed  to  A's  wife,  to  be  4  T.  R.    (Eng.)  707,  note  (b);   s.  c,  3 

struck,  and  the  surplus  to  be  paid  to  or  Bro.  C.  C.  (Eng.)  394,  note  to  Doo  v. 

secured    by  the  debtor,  Sir  L.  Shad-  Brabant. 

WELL  held  that  A  was  released   from  A  testator  gave  the  income  of  his 

all  debts  except  the  surplus,  though  the  residuary  estate  to  A  for  life,  remain - 

wife  died  in  the  lifetime  of  the  testator,  der  to  the  heirs  of  her  body,  half  to  be 

because  the  latter  intended  a  personal  paid  to  them  at  twenty-one,  half  when 

benefit  to  A  as  well    as   the    legatee,  A  should  die,  and  if,  at  A's  death,  there 

his  daughter.      South  v,  Williams,  12  should  be   none   living,  then  to  B.     A 

Sim.  (Eng.)  566,  574.     Compare  Davis  child  was  born  to  A,  and  it  died  after 

V.  Elmes,  i  Beav.  (Eng.)  131.  becoming  twenty -one,  B  and  A  dving 

So  where  a  testator  provides  for  the  afterwards.      Held  that    B's   adminis- 

payment  of  claims  barred  by  the  stat-  trator  was  entitled  to  nothing,  B*s  leg- 

ute  of  limitations  or  discharged  by  pro-  acy  having  lapsed.   Re  Hulse,  3  Dem. 

ceedings  in  bankruptcy,  such  provision  (N.  Y.)  486;  s.  c,  35  Hun  (N.  Y .)  331. 

operates  in  favor  of  the  representatives  2.  Miller  v.  Warren,  2  Vern.  (Eng.) 

of  deceased  creditors,  as  well  as  those  207;   Ledsome  .v.   Hickman,   2   Vern. 

who  survive;  for  it  is  presumed  that  the  (Eng.)    611;    Bretton    v.   Lethalier,   2 

testator's  object  was  to  discharge  a  moral  Vern.  (Eng.)  6513;  Rheedert;.  Owen,  3 

duty,  which   could   not  be  performed  Bro.   C.  C.   (Eng.)   240;    Williney   v. 

by  limiting  his   bounty  to  those  cred-  Balne,  3  P.  Wms.  (Eng.)  113;  Rider  r. 

itors  who   survived  him.    Williamson  Wager,  2  P.  Wms.  (Eng.)  331;  V/alker 

V.   Nay  lor,  3   Y.  &  Coll.   (Eng.)   208.  v.  Main,  i  Jac.  &  W.  (Eng.)  i;   Hum- 

Jn  re    Sowerby's    Trust,    2    K.  &  J.  berstonei/.  Staunton,  i  Ves.  &  B.  (Eng.) 

( Eng.)  630;  s.  c,  ff<>m.  Turner  t'.  Martin,  388;  Rickett   v.  Guillemard,    12   Sim. 

7  De  G.  M.  &  G.  (Eng.)  429;  Philips  v.  (Eng.)   88;    Benn    v.  Dixon,  x6   Sim. 

Philips,  3  Hare  (Eng.)  281.  (Eng.)  2x;  Willetts  v.  Willetts,  7  Hare 

1.  I  Jarm.  (5th  Am.  ed.)  *34o;  Hum-  (Eng.)   38;    Ashling    v.    Knowles,    3 

berstone  v.  Stanton,  i  Ves. «  B.  (Eng.)  Drew.  (Eng.)  593.    /P^  Green's  Estate, 

385;  Doo  V,  Brabant,  3  B.  C.  C.  (Eng.)  i  Dr.  &  Sm.  (Eng.)  68;  Wordsworth  v. 


393;  s.  c,  4  T.  R.  (Eng.)  706;  Williams  Wood,    4     Myl.    &    Cr.    (Eng.)    641; 

V.  Jones,  I  Russ.  (Eng.)  517.     See  also  Humphreys  v.  Howes,  i  Russ.  &  Myl. 

Pre8cottt;.Prescott,7Me'tc.  (Mass.)  141.  (Eng.)  639;    Lejeune  v,  Lejeune,  2 

A  woman  by  will  gave  her  property  Keen  (Eng.)  701;  MacKinnon  v.  Peach, 

to  her  husband  for  life.  Another  clause  2  Keen  (Eng.)  555;   Varley  v.  Winn, 

provided  that  if  he  survived   her  all  2  K.  &  J.  (Eng.)  750;  Bastin  v.  Watts,  3 

should  go  at  his  death  to  A.    The  bus-  Beav.  (Eng.)  97;  Smith  v.  Oliver,  11 

band  died  before  his  wife.    Held^  that  Beav.  (Eng.)  494;  Ive  v.  King,  16  Beav. 
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gift  is  simply  to  A  for  life,  remainder  to  B,  and  A  dies  in  the 
lifetime  of  the  testator.*  A  legacy  by  appointment  under  a  gen- 
eral testamentary  power  lapses  by  the  death  of  the  legatee  before 


{ 


(Eng.)  46,  54;  Domville's  TrusU,  22  L.  the    testator's    lifetime.      Shergold    v, 

.  Ch.  (Eng.)  947;  Hues  T'.  Jackson,  23  L.  Boone,    13  Ves.   (Eng.)   170.     See  also 

.  Ch.  (Eng.)  57;   Hannen  v.  Sims,  2  De  Stewart  v.  Jones,  3  De  G.  &  J.  (Eng.) 

G.  &  J.  (Eng.)  I  ^i;  Stephens  V.  Milnor,  C32;   Crook  v,   Whitby,  7  De  G.  M. 

9  C.  E.  Green  (N.  T.)  358,  374,  375.  &  G.  (Eng.)  490;  Doe  v.  Prigg,  8  B.  & 

The  gift  to  B  will  take  effect  although  C.  (Eng.)  231. 

A  is  dead  at  the  date  of  the  will.    Han-  1.  Hardwick  v.  Thurston,  4  Russ.  C. 

nen  t>.  Sims,  2  De  G.  &  J.  (Eng.)  151.  C.  (Eng.)   383;   Lee  v.   Pain,   4  Hare 

See  also  Barnaby  z^.  Tassell,  L.  R.,  11  (Eng.)  225; /» r«  Speekman,4L. R.,Ch. 

Eq.    (Eng.)    363.     In   re    Sheppard's  D.  (Eng.)  620.  See  Britlon  v.  Thornton, 

Trust,  I  K.  &  J.  (Eng.)  269.  H2  U.  S.  526,  533;   Kuhn   v.  Webster, 

But  if  the  testator  bequeath  a  specific  12  Gray  (Mass.)  3;  Dow  v.  Doyle,  103 

chattel  or  chattel  real   to  A,  and  the  Mass.  489;  Prescottt;.  Prescott,  7  Mete, 

heirs  of  his  body,  and    in  default  of  (Mass.)  141, 145;  Yeaton  t^.  Roberts,  28 

suck  issue  to  B,  the  gift  over  being  on  N.  H.  459,  468;  Colbum  v.  Hadle^r,  46 

an    indefinite     {failure    of    issue     (see  Vt.  71;  Brown  v.  Brown,  43  N.  H.  17; 

Issue,  i  IV,  I ),  is  void,  and  the  mere  acci-  Yeaton  v,  Roberts,  8  Foster  (N.  H.) 

dent  of  A's  death  without  issue  in  tes-  459;  Downing  v.  Marshall,  23   N.  Y. 

tator's  lifetime  cannot  give  it  validity;  366;   Norris  v.  Beyea,  17  N.  Y.  273; 

hence  a  lapse  occurs.    Harris  x'.  Davis,  Campbell  v,  Rawden,  18  N.  Y.  412; 

I    Coll.    (Eng.)    416,    424,    425.      See  Goodall  v,  McLean,   2  Bradf.  (N.  Y.) 

Andrew  v.  Andrew,  i  Coll.  (Eng.)  690.  306;  Taylor  v.  Wendel,  4  Bradf.  (N. 

On  the  other  hand,  Mr.  Jarman  is  of  V.)  324,  331;  Mowatt  v.  Carow,  7  Paige 

opinion  that  since  questions  of  remote-  (N.  Y.)  328;  Wager  v.  Wager,  96  N. 

ness  are  to  be  considered  with  refer-  Y.  164,  171;  Huber  v.  Mohn,  37  N.J. 

ence  to  the  state  of  facts  existing  at  the  Eq.  432;  Robinson  v,  Martin,  2  Yeates 

death  of  the  testator  and  not  at  the  date  (Pa.)  525;   May^s  Appeal,  41   Pa.  St. 

of  his  will,  the  gift  to  B  ought  not  to  be  512;  Stephens  v.  Milnor,  9  C.  E.  Green 

open  to  the  objection.  See  x  Jarm.  (5th  *(N.  J.)  358,  374,  375;  Mebane  v.  Wo- 

Am.  ed.)  *35i;  Brown  v,  Higgs,  4  Ves.  mack,  2  Jones  Eq.  (N.  Car.)  293;  Rich- 

(Eng.)   717;  MacKinnon    v.  Peach,   2  mond  v.  Vankerk,  3  Ired.  Ch.  (N.  Car.) 

Keen   (Eng.)  555;  Dorm.  v.  Penny,   i  581;    Dunlap  t\  Dunlap,  4Dessau8.  (S. 

Mer.  (Eng.)   22,  23;  Goddard  v.  May,  Car.)    305;    Billingsley    v,  Harris,    17 

X 09  Mass.  468;   Norris  f.  Beyea,  13  N.  Ala.  214:   Coleman  v,   Hutchinson,  3 

Y.  273;  Jackson  v.  Merrill,  6  Johns.  Bibb  (Ky.)  209;   Armstrong  v,  Arm- 

(N.  Y.)  185;  Bujac's  Appeal,  76  fa.  St.  strong,  14  B.  Mon.  (Ky.)  260;  Cunning- 

27;   Dunlap  V,  Dunlap,  4  Dessaus.  (S.  ham  v.  Cunningham,  18  B.  Mon.  (Ky.) 

Car.)     305;     Mebane    v,    Womack,   2  19;  Adams  v.  Gillespie,  2  Jones  Eq.  (N. 

Jones  Eq.  (N.  Car.)  293;  Armstrong  v.  Car.  244;  Holderlv  f.  Walker,   3  Jones 

Armstrong,    14    B.    Mon.   (Ky.)    269;  Eq.  (N.  Car.)   4^;   West  v.  Williams, 

Brown  v.  Brown,  i  Dana  (Ky.)  39.  15  Ark.  682. 

As  to  the  application  of  the  principle  So  where  the  life  tenant  renounces 

in  text  to  the  substitution  of  the  issue  the   bequest.     Yeaton   v.   Roberts,  28 

of  a  deceased  member  of  a  class  to  his  N.  H.  459;  Macknet  v,  Macknet,  0  C. 

parents*    share,  see    Smith  v.  Smith,  8  E.  Green  (N.J.)  277;  Adams  v.  Gifles- 

Sim.  (Eng.)  353;  Ive  v.  King,  16  Beav.  pie,  2  Jones  Eq.  (N.  Car.)  244. 

(Eng.)   53,   54;    Rider  v.  Wager,  2  P.  The  fact  that  the  life  tenant  has  a 


Wms.  (Eng.)  331;  Malcolm  v.  Taylor,  2  power  of  appointment  does  not  affect 

Russ.  &  My..  (Eng.)  416;  Neathway  v.  the  question.    Chatteris   v.  Young,  6 

Read,  3  De  G.  M.  S  G.  (Eng.)  18;  Salis-  Madd.  (Eng.)  30. 

bury  V.  Petty,  3  Hare  (Eng.)  86;  More*s  Where  the  gift  is  to  such  children  of 

Trust,  10  Hare  (Eng.)    178.     See  also  A  as  shall  be  living  at  the  death  of  B, 

§  II,  2,  r,  </,  §  II,  5.  and  B  dies  in  the  lifetime  of  the  testa- 

If  the  original  gift  be  not  to  the  class  tor,  all  the  children  of  A  living  at  the 

generally,  but  to  such 'of  them  only  as  death  of  the  testator  will  take  though 

survive  the  testator,  a  limitation  over  to  born  after  the  death  of  B.     Carver  v, 

take  effect  upon  the  death  of  a  member  Oakley,  4  Jones  Eq.(N.  Car.)  85. 

is  inoperative,  if  the  event  happen  in  Effect  of  Lapse  of  Remainder  on  Pra- 
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the  testator,^  and  a  power  created  by  will  lapses  by  the  death  of 
the  donee  before  the  donor.*  Where  the  gift  is  to  several  as 
tenants  in  common,  as  where  an  aggregate  fund  is  to  be  divided 
notninatim  and  not  as  a  class,  the  share  or  interest  of  anyone  of 
the  donees  will  lapse  by  his  death  before  the  testator.*  But 
where  the  gift  is  to  several  as  joint  tenants,  the  share  of  one  so 
dying  will  survive  to  his  cotenants,  and  no  lapse  can  occur  unless 
all  the  objects  die  in  the  testator's  lifetime.*  If  the  devisees  or 
legatees  take  as  a  class,  although  as  tenants  in  common,  the  death 
of  one  of  them  before  the  testator  will  not  cause  a  lapse  of  any 
part  of  the  gift,  but  those  of  the  described  class  who  survive  the 
testator  will   take   the  whole.*     Where   land   is   devised   to   A, 

ceding  Bftate. — A  testator  gave  to  A  a  v.   Dash.  30  N.  Y.  393;   Downing  v, 

legacy,  the  interest  of  which  was  to  be  Marshall,    23    N.   Y.   366;     Floyd    v. 

paid  to  A's  father  during  his  lifetime.  Barker,  i  Paige  (N.  Y.)  480;  McLoskey 

A,  who  was  not  one    of  testator's  de-  v.  Reid,  4  Bradf.  (N.  Y.)  334;  Craig - 

scendants,  died     before    the    testator,  head  v.  Given,  10  Serg.  &  R.  (Pa.)  3^1; 

Held^  that  the  legacy  lapsed,  and  that  Allison  v.  Kurtz,  2  Watts  (Pa.)    1^5; 

the  lapse  destroyed  any  claim  for  inter-  Mason  v.  Trustees,  12  C.  E.  Gr.  (N.  J.) 

est  on  the  legacy  by  A's  father,  who  47;  Hillyer  v.  Dunn,  2  Green  Ch.  (N, 

survived    both    A     and    the    testator.  J.)    390;  Hand  v,  Marcy,  i    Stew.  (N. 

Cook  T'.  Lanning,  40  N.  J.  Eq.  369.  J.)    59;  Collins  v,  Bergen,  42  N.  J.  Eq- 

1.   Sugd.  Powers  (6th   ed.),  75  Rop.  57;  Frazier  v.  Frazier,  2  Leigh  (Va.) 

Leg. 426;  Woodcocks.  Renneck,  I  Phill.  642;  Todd  v,  Trott,  64  N.  Car.   280; 

C.  C.  (Eng.)_72;  Master  v.  Laprimand-  Twitty  v.  Martin,  90  N.  Car.  643,  645; 

Eq. 


age, 2 Coll.  (Eng.) 443;  Easum  V.Apple-     Mebane  v,  Womack,  2  Tones  Eq.  (N, 

ford,  5  Myl.  &  Cr.   (Eng.)  56;  Burges    Car.)  293;   Nelson  v.  Moore,    i    I  red 

V,  Mawbey,  10  Ves.  (Eng.)  319,  346;     Eq.  (N.  Car.)  31;  Barnes  i;.  Shannon- 


ford,  5  Myl.  &  Cr.   (Eng.)  56;  Burges    Car.)  293;   Nelson^ z;.  Moore^  i    Ired. 

"•Car.)  31; 
Culsha  V,  Cheese,  7   Hare  (Eng.)  1^45.    house,  7  Ired.  L.(N.  Car.)  90;  Perry  v. 


**The  legatee  does  not  take  under  the  Logan,    5    Rich.    Eq.   (S.   Car.)   202; 

power  solely  and  exclusively,  but  un-  Hamlet  v,  Johnson,  26  Ala.  557;  Gray 

der  it  and  the  will  jointly.    The  will  so  v.  Bailey,  42  Ired  349. 
made  is  to  be  construed  and  considered        4.   Wms.  Exrs.  (oth  Am.  ed.)  131 1; 

like  all  others.     It  is  therefore  ambu-  i    Tarm.    Wills   (5th    Am.  ed.)   *340; 

latory,    revocable  and  incomplete   till  i    Rop.   Leg.   (2nd   Am.  ed.)   '482;  2 

the  death  of  the  testator,  consequently  Redf.  Wills  (3rd  ed.)  •168. 
no  person  can  take  under  it  who  does        See  Anderson  x\  Parsons,  4  Me.  486; 

not  survive    him."     Wms.   Exrs.    (7th  Decamp  v.   Hall,  42  Vt.  483;  Dow  v, 

Eng.  ed.)  12,  15.  Doyle,  103  Mass.  489;  Jackson  r.  Rob- 

3.  Jones  v,  Southall,  32  Beav.  (Eng.)  erts,    14  Gray    (Mass.)    546;   Bolles  v. 

31.  Smith,  39  Conn.  217,  aio;  Gardner  v. 

3.    Man  v,  Man,  3  Stra.  (Eng.)  905;  Printup,   2   Barb.   (N.  Y.)  83;  Putnam 

Bagwell  V,  Dry,  i  P.  Wms.  (Eng.)  706;  v.   Putnam,    4    Bradf.    (N.    Y.)    308; 


Baxter  v.  Losh,  14  Beav.  (Eng.)  612;     Stephens^.   Milnor,  ^  C.  E.  Gn  (N. 

P-Wms.  (Eng.)  489;    JO  ^. 
Sykes  v.  Sykes,  L.  R.,4  Eq.  (Eng.)  200;    J.  ( Jfid  )  54;  Luke  v.  Marshall,  5  J.  J. 


Page   V.   Page,  2  P.  Wms.  (Eng.)  489;    JO  358;    Cra^xroft  v.  Cfraycroft,  6  H.  & 


In  re  Wood's  V^ill,  29  Beav.  ^Eng.)  236;  Marsh.  (ICy.)  351. 

Drakeford     v.     Drakeford,    33    Beav.  But  under    statutes   abolishing  sur- 

(Eng.)  43.  vivorship,  the  share  of  a  joint  tenant 

See  also  Church  v.  Church,  15  R.  I.  would  seem   to  be  as  much  subject  to 

138,    140;    Workman  v.   Workman,   2  lapse  as  that  of  a  tenant  in  common. 

Allen  (Mass.)  472;  Morse  f'.  Mason,  II  Coley  v,  Ballance,    i    Wins.  Eq.  (N. 

Allen  (Mass.)  36;  Jackson  v,  Roberts,  Car.)  No.  2,  89. 

14  Gray  (Mass.)  546,  551;  Upham  v.  5.    Wms.  Exrs.  (6th  Am.  ed.)  1312; 

Emerson,  119  Mass.  509;   Cummings  v.  Rop.  Leg.  487  et  seq,\  i  Jarm.  (5th  Am. 

Bramhall,   120   Mass.  552;   Chaflin   v.  ed.)  *340.  See  Ramsay  xk  Shelmerdine, 

Tilton,    141    Mass.    343:    Hoppock   v,  L.  R.,  i  Eq.  (Eng.)  129;  In  re  Colley's 

Tucker,  59  N.  Y.  202,  208;   Van  Buren  Trusts,  L.  K.,  i  Eq.  (EngO  496;  Fitzroy 
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charged  with  a  legacy  to  B,  the  charge  is  not  affected  by  the  lapse 

of  the  devise,  but  the  testator's  heir  at  law  or  residuary  devisee 

(as  the  case  may*  be)  takes  the  land  subject  to  the  charge.*  A 
bequest  to  one  in  trust  for  another  does  not  lapse  by  the  death 
of  the  trustee  in  the  testator  s  lifetime.* 

c.  What  Will  Prevent  Lapse. — To  prevent. lapse  the  tes- 
tator must  designate  the  person  or  persons  who  are  to  take  by 
way  of  survivorship  or  substitution  in  case  of  the  death  of  the 

t;.  Richmond,  27  Beav.  (Eng.)  i86; /«  rtf  705;      Shepherd     v.     Ingram,     Amb. 

Stanhope's  Trusts,  27  Beav.  (Eng.)  901;  (Eng.)  44J8.     See  Haughton  z^.   Harri- 

Shuttleworth  v.  Greaves,  4  Myl.  &  Cr.  son,  2  Atk.  (Eng.)  329;  Ross  v.  Adams, 

(Eng.)  38;  Shaw  v,  McMahon,  4  Dr.  &  4  Dutcher  (N.  f.)  160. 

W.  (Eng.)  431,  438;  Fell  v,  Biddolph,  Compare  Whithead  v,  St.  John,  10 

10  L.  R.,  C.  P.  (Eng.)  701;  Dimond  v.  Ves.  (Eng.)  152;  Armitage  v.  Williams, 

Bostock,  10  L.  R.,  Ch.  App.  (Eng.)  358;  27  Beav.   (Eng.)   346;   s.  c,  7  W.   R. 

Schaffer  v,  Kettell,  14  Allen  (Mass.)  (Eng.)  650. 

528;    BoUes    V.  Smith,  39  Conn.  217;  The    rule   is   the   same  if  one  who 

Hoppock   V,  Tucker,    59   N.   Y.    202;  would  otherwise  be  a  member  of  the 

Magaw  V.  Field,  48  N.  V.  668;  Down-  class   is  an   attesting  witness   and  his 

ing  V.  Marshall,  23  N.  Y.  36iS;  Stires  legacy    therefore    void.     Fell   v.   Bid- 

V,  Van   Rensselear,  2   Bradf.  (N.  Y.)  dolph,  L.  R.,  10  C.  P.  (Eng.)  709. 

17I;    Delafield   v,   Shipman,    34    Hun  Or  where  the  gift  to  one  is  revoked. 

<N.    Y.)    514;    Manier   zk   Phelps,   15  Shaw    v,   McMahon,  4   D.    &     War. 

Abb.   N.   C.  (N.  Y.)    123;    Young  v.  (Eng.)  431;  Clark  v.  Phillips,  17  Jur. 

Robinson,  11  G.  &  J.  (Md.)  328;  Yates  (Eng.)  886. 

V.  Gill,  9  B.  Mon.  (Ky.)  203;  Crecelius  Or  where  the  gift  is  to  the  children  of 

V.  Horst,  9  Mo.  App.  51.  a  person  actually  dead  at  the  date  of 

Compare  McCartney  v.  Osburn,  118  the  will,  or  to  the  present  born  children 

111.  403,  418;   Ballentine  v.  Wood,  42  of  a  person;  in  which  cases  it  is  to  be 

N.  J.   Eq.  552,  558;  Parker  v.  Glover,  observed  that  the  class  is  susceptible  of 

.42  N.  J.  Eq.  5^9,  561;  Jackson  v.  Rob-  fluctuation  only  by  diminution  and  not 

-crts,  14  Gray  (Mass.)  546.  by  increase.     Viner  v,  Francis,  2  B.  C 

The  reason  of  the  rule  is  that  as  the  C5.    (Eng.)   658;    2    Cox     (Eng.)    190; 

members  of  a  class  are  not  ascertained  Leigh  v,  Leigh,  17  Beav.   (Eng.)  605; 

^ill  the  death  of  the  testator,  persons  Dimond  v.  Bostock,  L.  R.,  10  Ch.  358. 

answering  the  description  before  that  The   principle   in  the  text  applies  to 

period  are  not  really  objects  of  the  gift,  legacies    to    executors      as     a    class. 

See  §  II,  5.     As  to  effect  of  legislation,  Knight  v.  Gould,  2  My.  &  K.  (Eng.)  295. 

see  §  II,  2,  /.  See   Jackson   v.   Roberts,     14  Gray 

Where   the  gift  is    immediate   it  is  (Mass.)  546;  Barber  v.  Barber,   3  Myl. 

well  settled  that  if  there  be  no  object  &  Cr.  (Eng.)  688. 

in  esse  at  the  death  of  the  testator,  the  Under  what  circumstances   next  of 

gift  will  embrace  all  who  subsequently  kin  take  as  a  class,  see  Harris'  Trusts, 

come  into  existence  bv  way  of  execu-  2    Sim.   (Eng.)    N.     S.    106;    Vaux  v. 

t.rygift.     2jarm.  Wills  (5th  Am.  ed.)  Henderson,    i  J.   &  W.    (Eng.)   388»; 

•M67;  Wms.  Exrs.  (6th  Am.  ed.)  1175;  Bridge  v.  Abbott,3B.  C.  C.  (Eng.)  224- 

llawkins  on    Wills   70;    Theobald   on  As  to  nature  of  class   legacies,  see 

Wills  (1st  ed.)  142;  Flood  on  Wills  515.  §  II,  5. 

Thus  where  one  moiety  of  a  fund  1.   §  II,  2,  f. 

was   bequeathed    to    be    paid    to   the  3.    Wigg  v.   Wigg,    i    Atk.     (Eng.) 

younger  children  of  M  living  at   the  382;   Hills   v,   Worley,   2  Atk.  (Eng.) 

testator's  death  and   the  other  to  the  605;   Oke  v.  Heath,  i  Ves.  (Eng.)  135. 

children  of  S  and  N,   and   S  and  N  See    also    Arrowsmith's    Trusts,    6 

had  no  children  either  at  the  date  of  Jur.  1231;  s.  c,  2  D.  F.  &  J.  474. 

the  will  or  death  of  the  testator,  it  was  3.   Eeles  v,  England,  Proc.Ch.  (Eng.) 

held   that  such  children    as    they    or  200;  s.  c,  2  Vern.  (Eng.)  468;  ()ke  v. 

either    of    them    should  at  any  time  Heath,  i  Ves.  Sen.  140;   Inchiquin  v, 

have  would  be  entitled.  French,  1  Cox  (Eng.)  i.  See  also  South 

Weld  V,  Bradbur}',  2    Vern.  (Eng.)  v.  Williams,  12  Sim.  (Eng.)  566. 
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<ionee.*  Thus,  where  the  bequest  is  to  A,  and  in  case  of  his 
•death,  "  to  his  executors  or  administrators,"  or  "  to  his  legal  or 
personal  representatives,"  *  or  to  "A  or  his  personal  representa- 
tives," or  to  "A  or  his  heirs,"  ^  the  gift  does  not  fail.  Mere 
ivords  of  limitation,  as  a  legacy  to  "A  and  his  executors,  admin- 
istrators and  assigns,"  or  to  "A  and  his  representatives,"  or  a  de- 
vise to  "A  and  his  heirs,"  will  not  prevent  a  lapse  ;*  nor  will  an 

1.  Duncan,  J.,  in  Craighead  v.  40  Ga.  562,  572;  Rivenett  v.  Bourquin, 
Given,  10  Ser.  &  R.  (Pa.)  351.    See  also  53  Mich.  10. 

Wms.    Exrs.     (6th     Am.     ed.)     1306;  But  where  there  was  a  direction  to 

Aspinwall    v.    Duckworth,    35     Beav.  pay  legacies  within  six  months,  and  a 

<Eng.)   307;    Underwood   v.    Wing,   4  gift  to  the  children  of  the   legatee,  in 

D.  M.  81  G.  (Eng.)  633;  8  H.  L.  Cas.  case  of  the  legatee's  death  not  having 

183;    Herbert  v.   Smith,   Saxt.  (N.  J.)  received  his   legacy,  it  was   held   that 

Eq.   141;  Beatty  v.  Cory,  Universalist  the   legacy  lapsed   by  his  death  in  the 

Society,  39  N.J.  Eq.  452;  Hutchinson's  testator's     lifetime.     Smith    v.  Oliver, 

Appeal,  34  Conn.  300.  11  Beav.  (Eng.)  494. 

A  testator  may  by  the  terms  of  his  8.  Wms.  Exrs.  (6th  Am.  ed.)   1306; 

will  prevent  a  legacy   lapsing  by  the  Gittings  v.  McDermott,  2  My.  &   K. 

'death  of  the  beneficiary  occurring  be-  (Eng.)  69. 

fore  the  testator's  death;  but  to  effect  Under  the  English  cases  the  word 

this  object  he  must  declare,  either  ex-  "<?r"  generally  implies  a   substitution, 

pressly  or  in  terms  fronl  which  it  can  Wms.  Exrs.  (oth  Am.  ed.)    1306.     See 

be  collected   with  sufficient  clearness,  Gibbs  v.  Tait,  8  Sim.  (Eng.)  132;  Tur- 

what  person  or  persons  he  intended  to  ner  v.  Capel,  9  Sim.  (Eng.)  158;  Gibson 

substitute.     A  testator  provided  inter  v.  Hale,  17  Sim.  (Eng.)  129;  Penley  v. 

4ilia^  as  follows:  *'I  give  and   bequeath  Penley,  12  Beav.  (Eng.)   547;  Blundell 

$7,500  unto  A  B,  daughter  of  C  D,  but  v.  Chapman,  33  Beav.  (Eng.)  648. 

it  i)5  my  will  that  whatsoever  amount  But  good  American  authorities  hold 

her  son  E  F  shall  owe  me,  principal  that  the  word  "or"  alone  is   insufficient 

and  interest,   shall   be  taken   to   have  to  convert  words  of  limitation  into  a 

been  so  much  paid  on  account  of  said  substitution.     Sloan  v,  Hanse,  2  Rawle 

legacy,  and  his  notes  shall  be  handed  (Pa.)    28;    Weishaupt  v,  Brehman,   5 

over  to   her  or    her  representatives."  Binn.   (Pa.)    115;    University   of   Pa.'s 

Unlike  the  other  clauses   in  testator's  Trustees'  Appeal,  97  Pa.  St.  187,  201. 

will  this  clause  was  combined  with  one  See  Runyon,  C,  in  Marcy  xk  Marcy,  i 

bequeathing  a  legacy  to  a  grandchild  Stew.  (N.  J.)  63.     But  see  Sawyer  v, 

of  C  D.     Held^  that  the   terms  of  the  Baldwin,   20   Pick.    (Mass.)    378,    385; 

will  did  not  prevent  a  lapse  of  A  B's  Taylor    f.   Conner,   7    Ind.    115,    119; 

legacy,    she    having    died    before  the  Robb  v.  Belt,   12  B.  Mon.  (Ky.)  643, 

testator.    Appeal  of  Trustees  of  Uni-  646;   Woerner   Am.  Law  of  Adm.,  §^ 

versity,  97  Pa.  St.  187.  417,  434. 

In  construing  a  will  it  will  be  con-  Legacy  to  A  or  His  Heirs. — Under  a 

eluded  that  the  testator  contemplated  bequest  of  personal  property  to  "A  or 

and  made  provision   for  a   lapse  only  his  heirs"   the  word  "heirs"  does  not 

when  there  is  a  clear  intimation  to  that  mean  personal  representative — ^1.  ^.,  ex- 

effect.    Cowley  v,  Knapp,  42  N.  J.  L.  ecutor  or  administrator — but  those  who, 

297.  for  the  purposes  of  succession,  stand  in 

In  Z.0iff>i*aii<7,  certain  substitutions  are  regard  to  the  personal  property  of  the 

prohibited  by    the  code.     Marshall  v,  testator  in  a  position  analogous  to  that 

Fearce,  34  La.  Ann.  557.  occupied  by  the  heir  at  law  in  regard  to 

2.  Long  V,  Watkinson,  17  Beav.  his  real  property — 1.  0.,  those  entitled 
<Eng.)  471;  Hinchliffe  t;.  Westwood,  2  underthestatuteof  distributions,had  the 
De  G.  &  S.  (Eng.)  216;  Gittings  v,  Mc-  deceased  died  intestate — and  the  legatees 
Dermott,  2  Myl-  &  K.  (Eng.)  69,  73;  take  not  as  "representatives"  by  trans- 
Hewitson  v.  Todhunter,  22  L.  J.  Ch.  mission,  but  as  fersonas  designatte  by 
<Eng.)  76.  See  also  Re  Piffard,  42  substitution.  In  re  Porter's  Trust,  4 
Hun    (N.   Y.)  34;  Davis    v,   Taul,  6  K.  &  J.  (Eng.)  188,  196. 

Dana  (Ky.)  51,  53;  Gibbon  v.  Gibbon,  4.  Elliott  v.  Davenport,  i  P.  Wms. 
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express  declaration  that  the  gift  shall  not  lapse  unless  .accompa- 
nied by  a  proper  substitution  ;  *  but  such  an  express  declaration 
followed  by  a  bequest  to  "A  and  his  executors  or  administrators,'*^ 
has  been  considered  sufficient  indication  of  intention  to  substi- 
tute the  executors  or  administrators  in  the  event  of  the  failure  of 
the  gift  to  the  original  legatee.*  Where  a  bequest  is  to  several 
as  tenants  in  common,  a  lapse  may  be  prevented  by  a  limitation 
over  of  the  share  or  shares  of  those  dying,  to  the  survivors.^ 

(Eng.)  83;  Corby n   v,  French,  4  Ves.  the  benefit  of  his  gervant  D  during  his 

(Eng.)  435;  Shuttleworth  v.  Greaves,  4  life,  and  "to  revert  to  his  family  on  his 

Myl.  &  Cr.  (Eng.)  35;  Hughes  v.  Ellis,  decease/'     D  died  in  the  lifetime  of  the 

20  Beav.  (Eng.)   193.     See   Kimball  v.  testator,  leaving  a  widow,  one  child  and 

Story,  108  Mass.  382,  384,  385;  Cox  v,  a  stepson  who  had  lived  in   D's  family 

Curwen,  118  Mass.  198, 200;  Armstrong  and  been  supported  by  him   since  his 

V,  Moran,  i  Bradf.  (N.  Y.)  314;   Stires  marriage.       Held^    that    the    question 

V.  Van  Rensselaer,  2  Bradf.   (N.  Y.)  whether  the  legacy  lapsed  could  not  be 

172;  Seward  v,  Adams,  3  Yeates  (Pa.)  determined  on  a  bill  in  equity  by  the 

34;   Comfort   V.  Mather,   2    W.   &   S.  trustees  under  the  will  to  determine  the 

(Pa.)  450;   Dickinson  v.  Purvis,  8  S.  &  distribution  or  disposition  of  the  legacy* 

R.  (Pa.)  71;  Barnett's  Appeal,  104  Pa.  without  making  the  residuary  devisees 

St.  342;   Hand  v,  Marcy,  i   Stew.  (N.  parties.     Held^    also,    after    they    had 

J.)  59;  Brent  v.  Washington,   18  Gratt.  been  made  parties,  that  the  bequest  did 

(Va.)  526;  Maxwell  v.  Featherstone,  83  not  lapse  at  D's  death;  that,  in  the  ab- 

Ind.  339.  sence  of  words  manifesting  a  different 

But  if  the  context  shows  that  a  sub-  intention,     D's    ^^family''    meant    his 

stitution  was  really  intended,  the  mere  widow  and  child,  and  did  not  include 

fact  that  words  which /ri ma  yacfV  im-  his  stepson;  and  that  the  sum  of  one 

port  a  limitation  have  been  emplcnred,  thousand  dollars  should  be  paid  to  the 

will  not  prevent  the  substitution  from  widow  and  child  in  equal  shares.   Bates 

taking  effect.     Hawn  v.  Banks,  4  Edw.  v.  Dewson,  128  Mass.  334. 

(N.  Y.)  664;  Ware  v.  Fisher,  2  Yeates  1.  Siblev  v.  Cook,  3  Atk.  (Eng.)  572; 

(Pa.)  578,  584,  586;  Abbott  r.  Jenkins,  Toplis  v.  6aker,  2  Cox  (Eng  )  121.  See 

10  Serg.  &  R.  (Pa.)  296,  299;   Davis  v.  Browne  v,  Hope,  L.  R.,  14  Eq.   (Eng.) 

Taul,  6  Dana  (Ky.)  52.  343;  Bridge  v.  Abbott,  3   Bro.   C.  C. 

But  parol  evidence  is  inadmissible  to  (Eng.)  224;  Ware  v,  Fisher,  2  Yeates 
prove  such  intention.  Ma^'bank  v,  (Pa.)  587,  588;  Duncan,  J.,  in  Craig- 
Brooks,  I  Bro.  C.  C.  (Eng.)  184.  head  v.  Given,  10  S.  &  R.  (Pa.)  351. 

Bequest  to  A  and HUiHein. — A  legacy  See  Woerner,  Am.  Law  of  Adm.,  ^^ 

to  "A  and  his  heirs,"  or  to  "A  and  the  4x8, 434. 

heirs   of   his  body,"  or  to  "A  to  be  "Put  the  case  of  a  testator  saA^ing,  I 

secured  to  him  and    the    heirs  of  his  give  to  A,  and  if  A  shall  die  before  me^ 

body,"  in  the  absence  of  context  show-  vet  I   do  not  mean   the   legacy   shall 

ing  that  some  particular  class  of  heirs  lapse;*   I  should  not  know  how  to  pre- 

was  intended,  is  an  absolute  bequest  to  vent    this    legacy  lapsing.    But  if  the 

A.     Crawford    v.    Trotter,    4    Madd.  testator  had  said,  *If  A  shall  die  I  mean 

(Eng.)   361;    Harris  v,  Davis,  i   Coll.  his  executors  shall  take  it,*  then  I  un- 

(Eng.)  416;   Wintermute  v.  Snyder,  3  derstand   the  effect    very  clearly,  the 

N.  J.  Eq.  489.     See  also  Weatherford  v,  executors    being    specially    mentioned 

Tate,    2    Strobh.   Eq.    (S.    Car.)     27;  and  substituted  for  the  legatee."    Lori> 

Thomasf.  Benton,  4  Dessaus.  (S.  Car.)  Chief   Baron,  in  Toplis  v.  Baker,  2 

17;  Childers  v.  Childers,  21  Ga.  377.  Cox  C.  C.  (Eng.)  121. 

The  rule  is  the  same  though  a  trustee  2.  Sibley  v.  Cook,  3  Atk.  (Eng.)  ^72. 

intervene  between  the  testator  and  the  See  Ware  v.   Fisher,   2   Yeates   (f*a.> 

legatee.     Smith  v.  Johnson,  21  Ga.  386.  578,  584. 

See  Stone  v.  North,  41  Me.  265.  3.  Wms.  Exrs.  (6th  Am.  ed.)  1313; 

Beqnestto ''A  for  LifetoBerert  toHlB  MacKinnon  v.  Peach,  2  Keen  (Eng.) 
Family  on  Hl8  I>eoease."-'A  testator,  by  C55;*  Baxter  v.  Losh,  14  Beav.  (Eng.) 
his  will,  directed  that  a  house  be  pur-  6*12;  Smith  v,  Pytris,  9  Ves.  (Eng.)  566;. 
chased  at  a  cost  not  exceeding  one  Hardy  zk  Wilcox,  58  Md.  x8o.  A  de- 
thousand  dollars,  to  be  held  in  trust  for  vise  to  five,  "to  be  equally  divided  be- 
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Care  should  also  be  taken  to  see  that  the  substitution  relates  to 
the  death  of  the  donee  in  the  lifetime  of  the  testator,  and  not  to 
^  subsequent  period.^ 

d.  Lapses  Prevented  by  Statute. — In  England  *  and  most 
of  the  States,  statutes  provide  that  where  a  devisee  or  legatee 
•dies  in  the  lifetime  of  the  testator,  leaving  issue  living  at  the 
.time  of  the  testator's  death,  the  devise  or  legacy  shall  not  lapse, 
hnt  the  issue  so  living  shall  be  entitled  thereto  by  a  species  of 
substitution.^  In  Alabama,  Arkansas,  Colorado,  Illinois,  Indiana, 
Mississippi,  New  Jersey,  New  York,  North  Carolina,  Pennsylvania 
and  Texas,  the  statute  only  applies  to  cases  in  which  the  devisee 
or  legatee  is  a  child  or  other  descendant  of  the  testator.*     In 

'tween  them  if  more  than  one,'*  was  held  in  case  she  should  survive  him,  to  her 
to  carry  the  whole  to  the  survivors  hy  absolutely;  but  if  she  did  not  survive 
implication  from  the  last  words.    San-  him,  to  such  persons  as  she  should  bj 
•ders  V,  Ashford,  28  Beav.  (Eng.)  609.  will  appoint,  and  in  default  of  appoint- 
Where  a  testator  bequeathes  a  portion  ment,    to    her    next    of  kin,  and     the 
of  his  residuary  estate  to  a  husband,  his  woman  predeceased  both  her  husband 
wife  and  their  son,  *4n  equal  shares  to  and  the   testator,  the  better  opinion  is 
each  of  the  three,'*  making  no  provision  that  her  next  of  kin  are  entitled  to  the 
for  the  death  of  anv  such  legatees,  the  legacy.    Edwards  v,  Saloway,  2  Phill. 
' wife*s  portion,  she  dying  before  testator,  C.  C.  (Eng.)  625. 
•does  not  lapse,  but  passes  to  the  hus-  Glau  Legacies. — In  the  case  of  a  gift 
band  and  son.    Mann  v.  Hyde  (Mich.),  to  a  class,  the    testator   may,  by    apt 
.39  N.  W.  Rep.  78.  words,  substitute  the  issue  to  take  the 
Whetliar  tbe  Acomed  as  Well  as  tbe  share  of  a  deceased  parent  without  de- 
'Orlglnal  Shares  Pass  to  the  Snrrlvors —  stroying  the  nature  of  the  class  gift. 
.Sffeot   6f  Clauses    of    Aoomer.  —  See  Aspinwall    v,    Duckworth,    35    Beav. 
Wills.  (Eng.)  307;  see  ^  II,  2  </,  II,  5. 
1.  Corbyn  v.  French,  4  Ves.  (Eng.)  2.  1  Jarm.  (5th  Am.  ed.)  *352. 
^18,  435;  Bone  V,  Cook,  McClel.  (Eng.)  S.  Woemer     Am.     Law    Adm.,    § 
169;  s.  c,  13  Price  (Eng.)  332.  435. 

So  where  a  legacy  is  given  to  A  for  4.  Ala.  Code  1886,  ^  1961;  Ark.  Dig. 

life,  and  after  his  death  to  B  or  ;i/5/r<]/ef  1884,  ^  6502;  Col.  Gen.  Stat.  1883,  § 

representatives  in  case  B  dies  before  3489;  111.  (Starr  &  Curt.)  St.,  p.  884,  \ 

A.     If  B  dies  in  the  lifetime  of  the  tes-  11;  Ind.  Rev.  Stat.  1888,  §  2571;  Miss. 

tator,  the  legacy  lapses,  for  the  substi-  Code  1880,   J   1265;  N.  J.   Rev.   Stat 

tution  refers  to  B*s  dying  before  the  1877,  p.  1246, §20;  N.  Y.Banks Bro.  (8th 

time  of  payment  afler  the  legacy  has  ed.),p.  2549,  §  52;  N.  Car.  Code  1883,  $ 

become    vested    in    A.      Corbyn    v.  2144;  Pa.  Purd.  Dig.,  p.  171 1,  ^  14;  Tex. 

French,  4  Ves.  (Eng.)  418,  435;  Bone  Rev.  Stat,  ^  4871. 

V.  Cook,  McClel.  (Eng.)  169;  s.  c,  13  As  to  construction,  see  Jones  v.  Jones, 

Price  332.  37  Ala.  646;  Taylor  v.  Conner,  7  Ind. 

Again,  if  a  legacy  be  given  to  a  man,  115;  Prather  v,  Prather,  ^8  Ind.   141; 

and  directed  to  be  paid  to  him  or  his  ex'  Maxwell  v,  Featherstone,  8j  Ind.  339; 

ecutorSf  or  administrators  or  personal  Van  Gieson  v.  Howard,  3  Hal.  Ch.  (N. 

representatives  or  to  his  heirs,  at  the  end  J.)  462,463;  Barnett's  Appeal,  104  Pa. 

o{  B.  year  a/ter  the  testator^s  death,  and  Stat.    342;     Newbold     v.    Prichett,    2 

the  legatee  die  before  the  testator,  the  Whart.  (Pa.)  46;  Schieffelin  v.  Kessler, 

legacy  intended  for  him  will  lapse, for  the  5  Rawle  (Pa.)  1 15, 1 19;  Gordon  v.  Pen- 

aubstitution  has  reference  to  the  time  of  dleton,  84  N.  Car.  98. 

payment  and  not  to  the  death.    Tidwell  In  (Colorado  and  Illinois  the  legatee 

X'.  Ariel,  3  Madd.  (Eng.)  403;  Smith  v,  or  devisee  must  be  a  "child  or  grand - 

Oliver,  11  Beav.  (Eng.)  494;  Thompson  child"  of  testator.  Col.  Gen.  Stat.  1883, 

V,  Whitelock,  4  De  G.  &  J.  (Eng.)  490.  6  3489;  111.   (Starr    &  Curt.)  SUt.,  p. 

Where  a  legacy  is  given  to  the  sepa-  084,  §11. 

rate  use  of  a  married  woman  during  the  By  the  last  revision  of  the  Connecticut 

joint  lives  of  her  and  her  husband,  and,  statutes  a  lapse  is  saved  where  the  lega* 
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California,  Kansas,  Maine,  Massachusetts,  Minnesota,  Michi- 
gan, Missouri,  Nebraska,   Nevada,  Ohio,  Oregon,  Vermont  and 

Wisconsin,  it  extends  to  cases  in  which  the  beneficiary  is  a  child  or 
other  relative.^  In  Georgia,  New  Hampshire,  Rhode  Island,. 
Tennessee, Virginia,  Kentucky*  and  West  Virginia,  the  act  applies 
to  any  legatee  or  devisee  who  dies  before  the  testator  leaving^ 
lineal  descendants  surviving  at  the  time  of  the  testator's  death.' 

tee  or  devisee  is   a  child,  grandchild,  tors,  administrators  and  widow  of  de- 
brother  or  sister  of  testator  dying  and  ceased  legatee.  Cook  v.  Munn,  12  Abb. 
leaving   issue  surviving.    Conn.   Rev.  N.  C.  (N.  Y.)   344;  Glenn  v.  Belt,  7 
Stat.   1888,   4  541.     See  Pennsylvania  Gill  &  J.  (Md.)  362,367;  Wallace  v.  Du- 
act  of  6th  May,  1844,  P.  D.,  p.  1711,  pi.  Bois,    65     (Md.)i5j,     161;     Jones    v. 
15,  further  provides  that  no  devise  or  Jones,  37  Ala.  646,  648. 
legacv  in  favor  of  a  brother,  a  sister  or  In  some  States  they  take  absolutely 
the  cnildren  of  a  deceased  brother  or  in  their  own  right  and  not  in  the  right 
sister  of  any  testator,  such  testator  not  of  the  primary   legatee,  and   therefore- 
leaving    any   lineal  descendants,  shall  cannot  be  charged  with  debts  due  the 
lapse  or  become  void  by  reason  of  the  testator  by  the  latter.   Cook  v.  Munn,  12 
decease  of  such  devisee  or  legatee  in  Abb.  N.C.  (N.  Y.)  344;Tuttlev.Tuttle^ 
the  lifetime    of   the    testator,  if   such  2  Dem.   (N.   Y.)  48;  Smith  v.  Smithy 
devisee  or  legatee  shall  leave  issue  sur-  5  Jones  Eq.  (N.  Car.)  305;    Carson  zu 
viving  the  testator.     Under  this  act  a  Carson,  i  Met  (Ky.)  300. 
bequest   to  a  sister  is  good,  although  In  others  as  a  mere  substitute,  and 
she  were  dead  at    time  of  executing  according  to    the  ordinary   rule  pre- 
the  will,   provided  she  left  issue  who  vailing  in    like  cases,  take  subject  to- 
survived    the  testator.      Minter's   Ap-  equities  which  exist  against  the  primary 
peal,  40  Pa.  Stat.  iii.  legatee.   Devise  v.  Devise,  37  N.  J.  Eq> 

The  act  does  not  apply  where  no  in-  i^,  168. 

terest    was    intended    to    vest    in    the  1.  Cal.  Civ.  Code,  §  1562;  Kan.  Laws, 

parent  of  the  child.    Fairfax's  Appeal,  1885,  ch.  117,  §  55;  Me.  Rev.  St.  1883^ 

10^  Pa.  Stat  166,  171.     Nor  where  the  p.  60^  §  10;  Mass.  Pub.  St.  1882,  p.  750, 

gin  is  to  a  class.  Guenther*s  Appeal,  4  §  23;  Minn.  Gen.  St.  1878,  p.  570,  §  25;. 

W.  N.  C.  (Pa.)  41.     See  Gross*  Estate,  Mich.  How.  St  1882,  ^  5812;  Mo.  Rev. 

10  Bar.  (Pa.)  360.  St.  1879,  §  397M  Neb.  Comp.  St  1887,. 

The  second  exception  seems  to  be  ch.    23,    ^    151;  Nev.   Rev.  St.  1885,^ 

peculiar     to     Pennsylvania.      Similar  3017;  Ohio  Rev.  St.  1880,  $  ^971;  Oreg. 

statutes  in  Kentucky,  Rhode  Island  and  Code  1887,  §  3077;  Vt.  Rev.  Laws  1880,. 

Missouri  have    received    an    opposite  ^  2244;  ^is.  Kev.  St.  1878,  §  2289. 

construction.   Yeates  v.  Gill,  9  B.  Mon.  The  term  "relative"  applies  only  to 

(Ky.)  203,  206;  Moore  v.  Dimond,  5  R.  relations    by    consanguinity.     Esty  v. 

I.  121;  Bell  V.  Hay,  46   Mo.  546;   see  Clark,   loi    Mass.   36,  38;    Prather  v^ 

also   Stockbridge   retioner,  145    Mass.  Prather,   58   Ind.   141;    Mann  v.  Hyde- 

517.  (Mich.),  39  Nev.    Rep.  78;  Cleaver  t'. 

These  acts  are  generally  construed  to  Cleaver,    39    Wis.    96,    99;    Estate  of 

save  a  lapse,  although  the  legatee  was  Pfuelb,  48  Cal.  643. 

dead   at  the   time  of  execution  of  the  The  statute  only   applies  when  the 

will.    Ky.  Gen.   Stat.  1888,  p.  1288,  ^  legatee  leaves  lineal  descendants.    Bal- 

18;  Nutter  V.  Vickery,  64  Me.  490,  498;  lard  v.  Ballard,  18  Pick.  (Mass.)  41, 43; 

Barnes   v.   Huson,  60  Barb.    (N.    Y.)  Fishery.  Hill,  7  Mass.  86.     But  the  fact 

598,  613^    Minter*s  Appeal,  ^o  Pa.  Stat,  that  he  is  one  of  a  class  is 'no  objection. 

Ill,    114;    Barnett's    Appeal,    104    Pa.  Stockbridge  v.  Petitioner,  145  Mass.  517^ 

Stat.  342;  Darden   v.  Harrill,  10   Lea  a.  Ky.  Gen.   St.  1888,   p.  288,  §  18.^ 

(Tenn.)  421,  428.  3.  Ga.  Code  1882,  ^  2462;  N.  H.  Gen. 

But  in  North  Carolina  it  was  held  L.  1878,  p.  455,  ^  12;  R.  1.  Pub.  St  1882,. 

that  such  gift,  being  void  <z3  tutV/c?  is  not  p.  472,  §  14;  Tenn.  Code  1884,  §  3036; 

aided  by  the  act.    Twitty   v.   Martin,  Va.   Code   1887,  §  2523;  Ky.  Gen.  St. 

90  N.  Car.  643,  646.  1888,  p.  288,  §  18;  W.  Va.  Code  i887> 

Under    these    statutes    the  children  p.  641,  §  12. 

take  absolutely  in  exclusion  of  execu-  Gen.  Laws  N.  H.,  ch.  193,  §  12,  pro- 
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In  Iowa*  and  Maryland,  the  doctrine  of  lapse  has  been  entirely 
abolished,  and  the  heirs  of  the  deceased  legatee  or  devisee 
take  by  representation.*  These  statutes  have  merely  created  a 
rule  of  construction,  and  hence  if  it  clearly  appears  that  the  tes- 
tator intended  the  legatee  not  to  take  unless  he  survived  his  de- 
cease, the  legacy  will  lapse,  although  the  legatee  left  issue  who 
survived  the  testator.^ 

e.  Lapse  Where  Legatee  or  Devisee  Dies  After  Tes- 
tator.— Where  the  legatee  or  devisee  dies  after  the  testator,  a 
lapse  can  only  occur  when  the  gift  is  contingent  and  the  donee 
dies  before  vesting.* 

/.  Devolution  of  Void  and  Lapsed  Devises  and  Lega- 
cies— (i)  At  Common  Law, — In  the  absence  of  a  clear  intent  to 
the  contrary,  void  and  lapsed  legacies  fall  into  the  residue  and 

viding  that  the  heir,  in  the  descending  8.  Leflef  v,  Rowland,  Phill.   Eq.  (N. 

line  of  a  legatee,  deceased  before  the  Car.)  143;  DaboU  v.  Field,  9  R.  I.  366, 

testator,  shall  take  the  legacy,  so  far  287;  Eberts  v,   Eberts,  42   Mich.  404, 

abrogates  the  common  law  doctrine  of  407. 

lapsed  legacies,  and  such  legacy  may  be  The  fact  that  It  is  apparent  that  a 

taken  by  an  illegitimate  son  of  the  de-  legacy  was  given  because  of  personal 

ceased    female    legatee.      Goodwin   v.  regard  for  the  legatee,  does  not  cause  it 

Colby,  64  N.  H.  401.  to  be  excepted  from  the  statute  against 

Under  Code  Ga.   1882,  §  2462,  pro-  legacies  lapsing.  Dom.  &  For.  Miss.  Soc. 

viding  that  if  a  legatee  is  dead  when  the  v.  Pell,  14  R.  I.  456. 

will  is  executed,  but  shall  have  issue  A  testator  devised  his  property  to  his 

living  at  the  death  of  the  testator,  such  four  children  equally,  and  directed  that 

legacy  shall  not  lapse,  but  shall  vest  in  if  either  died  before  the  testator  its  share 

the  issue,  where  a  testator  bequeaths  should  be  "divided  among  the  survivors 

property   to   the  children  of   his   two  or  their  legal  representatives,  share  and 

brothers,  and  at  the  time  of  the  execu-  share  alike.'*    One  of  the  four  children 

tion  of  the  will  some  of  the  children  died  before  the  testator.    Held^  that  its 

are  dead,  leaving  issue,  such  issue  can-  share  passed  to  its  children,  the  statute 

not  claim  a  share  in  the  property,  as  the  providing  for  such  a  result  in  the  absence 

other  children  are  alive,  and  the  legacy  of  a  contrary  direction    in    the   will, 

will  not  lapse.     Dane   v,  ViTynn  (Ga.),  [Campbell,  J.,  dissenting.]    Rivenett 

6  S.  E.  Rep.  183,  T'.  Bourquin,  53  Mich.  10. 

Where  one  leaves  property  to  his  A  testator  gave  a  legacy  to  a  grand- 
children, whom  he  names,  a  child  of  a  daughter.  By  a  codicil  he  directed  that 
child  not  named,  who  has  died  before  the  legacy  of  anyone  dying  in  infancy 
the  execution  of  the  will,  cannot  share  should  go  to  the  child  of  the  legatee  so 
in  such  property.  McMichael  v.  Pye,  dying.  He  directed,  also,  that  legacies 
75  Ga.  189.                                              *  should  be  paid  to  those  only  who  ar- 

1.  Iowa  Code  1886,  ^  2337.  The  rived  at  full  age.  The  granddaughter 
term  "devisee"  includes  "legatee"  by  died  before  the  testator,  leaving  an  in- 
general  statute.  Under  this  section  the  fant  child.  Held^  that  the  child  took 
widow  cannot  take  as  heir  to  her  bus-  its  mother^s  share,  not  under  the  will, 
band.  Blackman  v.  Wadsworth,  65  but  under  the  statute,  as  the  descendant 
Iowa  85.  of   a   legatee;  and   that  therefore   the 

2.  Md.  Rev.  Code  1879,  p.  420.  art.  49,  child  was  not  obliged  to  wait  until  its 
§  7.  arrival   at  full    age   before   taking  the 

South  CaroUiia. — The  act  only  applies  share.  [Elliott  and  Woods,  JJ.,  dis- 

to  legacies  to  children  of  the  testator  senting.]     Cunningham  v,  Dungan,  83 

who  have  not  been  equally  apportioned  Ind.  572. 

with      other    children     during     their  4.  Newberry  v.  Hinman,  49  Conn.  130. 

lifetime.     A  devise  of  land  to  a  son  As  to  when  a   legacy  will  be   held 

lapses  if  he  dies  before  the  testator,  contingent,  see  Remainders  and  £x- 

Pratt  V.  McGhee,  17  S.  Car.  428.  ecutory  Interests. 
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pass  under  the  residuary  clause,  if  there  is  one;^  if  not,  to  the 

next  of  kin  under  the  statute  of  distributions.*    Void  and  lapsed 
devises  in  either  case  go  to  the  heir.* 

(2)  By  Statute. — In  England,  California,  North  Carolina,  Penn- 
:sylvania,  Indiana,  Virginia  and  West  Virginia,  statutes  providing 
that  in  the  absence  of  a  contrary  intent,  apparent  from  the  will, 

1.   4    Kent    *54i,    *S42;     Hawkins  tator*s  wife  "all  the  remainder  of  my 

Wills  *4o;  Leake  v,  Robinson,  2   M er.  estate  in  lands,  goods,  chattels,  credits 

<Eng.)   393;    Cambridge    v.  Rouse,  8  and  rights,"  but  precluding  her  from 

Ves.  (Eng.)  25;  Easum  v.  Appleford,  disposing    of   property    willed   to  the 

5  Myl.   &  Cr.'  (Eng.)   61;  Roberts  v.  children,  it  was  ile/tf  that  the  property 

Croke,    x6  Ves.  (Eng.)  451;  Hoare  v.  embraced  in  the  void  bequest  was  sub- 

Osborne,  L.  R.,  Eq.  (Eng.)  595;  Fisk  ject  to  the  laws  of  descent  and  dis- 

V.  Atty.  Gen.,  L.  R.,  4  Eq.  (Eng.)  521;  tribution.     Moss   v.  Helsley,  60  Tex. 

Drew  V.  Wakefield,  54  Me.   291,   296;  426,  437. 

Re  Batchelder,  147  Mass.  465;  Prescott  As  to  a  share  of  the  residue  itself, 

XK  Prescott,  7  Mete.  (Mass.)  141;  Firth  see  $  II,  3,  a.,  (i). 

V.   Denny,  2  Allen    (Mass.)   468,  471;  2.  4  Kent  *54i;  Carpenter  t;.  Heard, 

Crane  v.  Crane,  2  Root  (Conn.)  487;  14     Pick.     (Mass.)    449;     Maught    v. 

Vandewalker  v.  Rollins,  63  N,  H.  460;  Getzendanner,  65    Md.   527;    57  Am. 

Bernard  v.  Minshnll,  i  Johns.  (N.  Y.)  Rep.  35a;    Moss  v,   Helsley,  60  Tex. 

276;  King  V.  Strong,  9  Paige  (N.  Y.)  426;  Teittj  v.  Martin,  90  N.  Car.  643; 

04;  Banks  v.  Phelan,  4  Barb.  (N.  Y.)  Colt  v,  Colt,  33  Conn.  270,  280. 

81 ;  Matter  of  Benson,  96  N.  Y.  507,  Where  a  legacy  given  by  the  will  of 

510;  Matter  of  Leinkauf,  19  N.  Y.  St.  a  married  woman  lapses,  her  husband 

Rep.  256;  3  N.  Y.  Supp.  287;  Matter  takes  it  in  preference   to  her  next  of 

of  Arden,  20  N.  Y.  St.  Rep.  8)65;  s.  c,  kin;  and  the  fact  that  he  is  executor 

4  N.  Y.  S.  177;    Dom.  *&   For.  Miss,  does  not  affect  the  case.      Robins   v, 

App.,  30  Pa.  St.  425;  Massey's  Appeal,  McClure,  33  Hun  (N.  Y.)  368. 

S8  Pa.  St.  470,  474;  Macknet  v.  Mack-  A  bequest    to  a  widow   in   lieu   of 

net,  2±  N.J.  Eq.  277,  297;  Tindall  v.  dower  and  of  all  claims  against  the 

Tindall,   24  N.  J.  Eq.   512;  Trippe  v.  testator's  estate,  deprives  the  widow  of 

Frazier,  4  H.  &  J.  (Md.)  446;  Cox  v.  a  share  in  a  lapsed  legacy.    Bullard  v, 

Harris,  17  Md.  23,31;  Orrickv.  Boehm,  Benson,  31  Hun  (N.  Y.)  104. 

49  Md.  72,  10^;  Elcan  v,  Lancastrian  Under  a  direction  in  a  will  for  the 

School,  2  P.  &  H.   (Va.)   53;  Fite  v.  accumulation  of  income  for  a  period 

Beasley,  12  Lea  (Tenn.)  328,  332;  Tay-  not  limited  to  the  minority  of  any  per- 

lor  V.  Lucas,  4  Hawks  (N.  Car.)  215;  son  in  being  at  the  death  of  the  testator, 

Powell  V.  Powell,  2  Murph.  (N.  Car.)  and   consequently    void,    income  was, 

326;  Swinton  v.  Egleston,  3  Rich.  Eq.  nevertheless,  accumulated.     Held^  that 

(S.  Car.)  201;  Hatcher  v.  Robertson,  4  the  accumulations,  by  virtue  of  N.  Y. 

Strobh.   Eq.  (S.  Car.)   179;   Silcox  v,  statutes,  belonged  to  the  persons  pre- 

Nelson,  24  Ga.  84;  Wood  v.  Mitchell,  sumptively  entitled  to  the  next  eventual 

32  Ga.  623;  Thweatt  v.  Redd,  50  Ga.  estate,  and  not  to  those    who  would 

x8i;  Johnson  v.  Holifield,  82  Ala.  123,  have  taken  property  of  which  the  tes- 

127;  Bendall  v.  Bendall,  24  Ala.  295;  tator  died  intestate.  Cook  v.  Lowry,  29 

Roberson  v,   Roberson,   21    Ala.   273;  Hun  (N.  Y.)  20. 

Lewis  t;.  Lusk,  35  Miss.  401,  422;  Gar-  3.  As  to  lapsed  devises,  Wright  t?. 

nett  V,  Cowles,  39  Miss.  60;  Succes-  Home,   8   Mod.   (Eng.)    255,    note   e\ 

sion  of  Burnside,  35  La.  An.  708,  719;  Prescott  v.  Prescott,  7   Met.   (Mass.) 

Gore  V.  Stevens,   i   Dana   (Ky.)  201;  141,  146;  Waring  v.  Waring,  17  Barb. 

Jones  V.  Letcher,   13   B.   Mon.   (Ky.)  (N.  Y.)  552,  556;  Williams  v.  Neff,  52 

363,  373;  Cunningham  v.  Cunningham,  Pa.   St.  326;  Yard  v.  Murray,  86  Pa. 

18  B.  Mon.  (Ky.)  19,  22;  Fite  v.  Beas-  St.  113;  Massey's   Appeal,  88  Pa.  St 

lev,  12  Lea  (Tenn.)  328;  Holbrook  v.  470;    Smith's   Estate,   12   Phila.  (Pa.) 

^lcCleary,  79  Ind.  167.     See  J  II,  3,  a.  138;  Stonestreet  v.  Doyle,    75  Va.  3^; 

Where  a  special  bequest  was  made  Barton    v.    King,  41    Miss.   288,  209; 

to  the  son  (who  was  already  dead),  and  Cheves  v,  Haskell,  10  Rich.  Eq.   (S. 

to  "his  heirs  and  assigns  forever,"  with  Car.)   534;  Gore  v,  Stevens,  1    Dana 

another  clause  conveying   to  the  tes-  (Ky.)    201;    Lewis   v.    Patterson,    13 
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lapsed  and  void  devises  shall  pass  under  the  residuary  clause, 
if  any,  have  substantially  abolished  all  distinction  in  this  respect 
between  real  and  personal  property.^  The  Kentucky  statute,  on 
the  other  hand,  expressly  provides  that  in  the  absence  of  a  con- 

*  Grant.  Ch.  (N.  Car.)  223;  Thomas    v.  the  text  Is  strictly  analogous   to  that 

Thomas,  108  Ind.  576.     See  §  II,  3,  h,  taken  by  leading  English  cases  in  re- 

As  to  void   devises,  Van   Kleeck  v,  gard  to  the  destination  of  proceeds  of 

Dutch  Church,  20  Wend.  (N.  Y.)  457;  realty  directed  to  be  converted  for  void 

Thorn  v.  Coles,  3  Edw.  (N.  Y.)  330;  or  illegal  objects.     See  §  II,  2,/,  (3). 

James  v,  James,  4  Paige  (N.  Y.)   11^;  The  reasoning  upon  which  both  posi- 

Hawlev  t'.  James,  ^  Paige  (N.  Y.)  31&;  tions  are  based  is  (i)  that  the  words  of 

Van  Cortland  t/.  Kip,  i   Hill  (K.  Y.)  the  void  clause  must  be  read  for  the  pur- 

590;  s.  c,  7  Hill  (N.  Y.)  346;  Tucker  pose  of  ascertaining  the  intention  of  the 

V.  Tucker,  5  N.  Y.  409;  Gill  v.  Bron-  testator  upon  the  whole  will;  (2)  that 

wer,  37  N.  Y.  549;  Shreve  v.  Shreve,  the    clause,    when    read,    though     in- 

2   Stockt.   (N.  J.)   385;    Carpenter  v.  effectual  to  carry  the  land  to  the  ob- 

Heard,  I  J.  Pick.  (Mass.)  449;  Greene  v.  jects     intended,     evinces     sufficiently 

Dennis,  o  Conn.  293,  304;  Brewster  v.  clearly    an    intent    not  to  give  it    to 

McCall,  15  Conn.  274;  Remington  v,  the  residuary  devisee,  and  is  therefore 

American  Bible   Soc.,  44  Conn.   512;  effectual  to  separate  the  subject  matter 

Lingan  v,  Carroll,   3   Harr.  &   McH.  of  the  two  devises,  and  the  interest  be- 

<Md.)  333,  338;  Tongue  v.  Nutwell,  13  ing  undisposed  of  descends  to  the  heir 

Md.  415,  427;  Rizer  v.  Perry,  58  Md.  at  law.    Van  Kleeck  x;.  Dutch  Church, 

112;  Stonestreet  v.  Doyle,  75  Va.  356,  20  Wend.  (N.  Y.)  457,  475.     Comfare 

369;  Lea  V,  Brown,  i  Jones  (N.  Car.)  Grosvenor  v,  Hallam,  a  Blunt*s  Ambler 

141,  148;  Adams  v,  Bass,  18  Ga.   130;  (Eng.)  645  and  notes;  Smith  v,  Saun- 

Johnson  v,  Holifield,  82  Ala.  123,  129;  ders,  2  W.  Bl.  (Eng.)  736;  Hutcheson 

Hamberlin    v,    Terry^    i    Sm.    &    M.  t;.  Hammond,  3  Bro.  Cas.  (Eng.)  1128; 

(Miss.)  589;  Moss  V.  Helsley,  60  Tex.  Tregonwell     v.    Sydenham,    3    Dow. 

426,  437;  Gore  v.  Stevens,  I  Dana  (Ky.)  (Eng.)    194;    Collins    v.  Wakeman,   2 

201;  Starkweather  v,  American  Bible  Ves.  Jr.  (Kng.)  683;  Jones  v.  Mitchell, 

Soc.,  72  111.  50.  I  S.  &   St.   (Eng.)   290;    Amphlett  v. 

The  position  in  the  text,  while  sus-  Parke,  4  Russ.  (Eng.)  75;  2  R.  &  My. 

tained  by  the  great  body  of  American  (Eng.)    221. 

authority,  is  in  conflict  with  Bennet  v.  Van  Kleech   v.   Dutch,  Church,  be- 

French,     cited     in      Sherwood      and  fore  the  senate  of  New  York,  contains 

Norme's    Case,    i    Leon.    (Eng.)    251,  the  most  complete  presentation  of  all 

and  Doe  v.  Sheffield,  13  East   (Eng.)  sides  of  the  question. 

526,  where    the   judges  expressed   an  If  any  contingent  interest  remains  in 

opinion  that  a    devise  void   ab  initio  the    devisor,   such   interest   passes   by 

passed  to  the  residuary  devisee;  but  the  the  residuary  clause.    Doe  v.  Scott,  3 

point  was  not  necessary  to  the  decision.  Mau.  &  Sel.   (Eng.)   300;    Hayden   v. 

And  the  position  is  manifestly  incon-  Stoughton,  5  Pick.  (Mass.)  528.     See  ^ 

■sistent  with  that  taken  in  regard  to  the  II,  2,/*,  (3). 

•devolution  of  the    proceeds  of  realty.  Moreover,  in  New  York,  it   is  keld 

The  doctrine  of  this  case  was  followed  that  where  an  illegal  devise  is  made  in 

in  Ferguson  v.  Hedges,  i  Harr.  (Del.)  trust  for  certain  persons  and  the  residue 

524  (criticized  in  Harker  v.  Reilly,  4  is  given  to  the  same  persons,  the  land 

Del.  Ch.  72,  90);   Crane  v.  Crane,  2  illegally  devised  falls  into  the  residue. 

Root  (Conn.)  487,  overruled  in  Greene  Tucker  v.  Tucker,  5  N.  Y.  408. 

V.  Dennis,  6  Conn.  304.    And  the  dis-  So  where  a  specific  devise  is  revoked, 

tinction  between  void  and  lapsed  de-  for  in  such  case  the  will  is  construed  as 

vises  recognized  in  Hayden  v,  S tough-  though  the  devise  was  not  in  it.    Kip  v, 

ton,  5  Pick.  (Mass.)  528,  536;  Patterson  Van  Cortland »  7  Hill  (N.  Y.)  346,  348. 

V.  Swallow,  8  Wright  (Pa.)  487;  Yard  B«iidue  of  B«aidae.— A  residuary  de- 

V.  Murray,  86  Pa.  St.  113,  115;  Mas-  vise  or  bequest  includes  no  part  of  the 

«ey*s  Appeal,  88  Pa.  St.  470,  474.    See  residue  which  fails.    See  §  II,  3,  a  (i) 

also  Moss  V.  Helsley,  60  Tex.  426,  437;  (2),  b. 

Brewster  v.  McCalf,  15  Conn.  274.  1.   i  Vict,  ch.  26,  $  25;  Cal.  Civ.  Code, 

On  the  other  hand,  the  position  in  ^   1332,   1333;  N.  Car.  Code,  1883,  ( 
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trary  intent,  apparent  in  the  will,  real  and  personal  estate,  the 
devise  of  which  for  any  reason  is  incapable  of  taking  effect,  shall 
go  to  the  heir  or  distributee.^  In  the  absence  of  such  express, 
enactment  it  may  well  be  doubted  whether  statutes  providing 
that  after  acquired  real  estate  shall  pass  by  the  will,  or  that  the 
will  shall  be  read  as  of  the  date  of  the  death,  affect  the  common 
law  rules  of  devolution.* 

(3)  CItarges  on  Realty — Proceeds  of  Land  Directed  to  be  Sold. — 
Where  land  is  charged  with  a  sum  of  money  upon  a  contingency, 
and  the  contingency  fails,  the  charge  sinks  for  the  benefit  of  the 

2142;  Pa.  Purd.  Dlg.»  p.  1713,  §  24;  Ind.  653,  655.     See  also  Johnson  v.  Holifield, 

R.  S.,  §§  2567,  2571;  Va.  Code,  1887,  §  82  Ala.  123;  Ellsworth,  J.,  in  Can- 

2524;  W.  va.  Code,  1887,  p.  641,  ^  13.  field  v,  Bostwick,  21  Conn.  550,  554. 
See  Stimson  Dig.  Am.  St.  Law,  ^  2822.        Since  the  passage  of  2  Rev.  Stat.  N. 

Holbrook  v.  McCleary,  79  Ind.   167;  Y.,  p.  57,  ^  5,  providing  that  where  a 

West  V,  West,  89  Ind.  529.  testator  in  express  terms  devises  all  his> 

These  acts  have  no  application  to  a  real  estate,  or  indicates  an  intention  to- 
lapsed  share  of  the  residue;  such  a  dispose  of  it  all,  the  will  shall  be  con- 
share  goes  to  next  of  kin,  if  it  consists  strued  to  pass  all  the  property  he  was- 
of  personalty,  and  to  the  heir  if  of  entitled  to  devise  at  the  time  of  his  deaths 
realty.  Spencer  v,  Wilson,  L.  R.,  16  a  lapsed  devise  of  real  estate  becomes 
Eq.  (Eng.)  501;  Sohier  t^  Inches,  12  part  of  the  residuary  estate,  the  same  as 
Gray  (Mass.)  38^;  Everman  v.  Ever-  a  lapsed  legacy,  unless  the  residuary 
man,  15  W.  N.  C  (Pa.)  417.  Contra^  clause  contains  language  requiring  a 
West  V,  West,  89  Ind.  529.  Compare  different  construction.  Cniikshank  v. 
^  II,  3,  b.  Home  of  Friendless,  1x3  N.  Y.  337.    In 

OUo. — Rev.  Stat.  1880,  §  5971,  pro-  other  States  it  is  kelaMhdX  the  statute 

vides  that  where  one  of  several  resid-  onlv  authorizes  the  construction  of  the- 

uary  devisees,  who  are  children  or  rela-  will  as  if  written  immediately  before 

tives  of  the  testator,  dies  in  the  lifetime  the  testator's  death,  from  which  it  fol- 

of  the  testator  without  leaving  issue,  the  lowed  that  the  rules  of  the  common  law 

devise  shall  vest  in  the  surviving  resid-  as  to  the  devolution  of  lapsed  and  void 

uary     devisees,      unless     a     different  devises  and  legacies  remain  unchanged, 

intention  is  manifested  by  the  testator.  Pond  v.  Berg,   10  Paige  (N.  Y.)  140^ 

Compare  West  v.  West,  89  Ind.  529.  149;   Strong,  J.,  in  Waring  v.  Waring, 

Colorado. — As  to  construction  of  Colo.  17  Barb.  (N.  Y.)  552;    Massey's  Ap- 

Gen.  Stat.,  ch.  72,  ^  2270;  ch.  15,  ^  3727,  peal,  88  Pa.  St.  470;   Rizer  v.  Perry,, 

see  Logan  v.  Logan,  11  Colo.  44.  58  Md.  112, 121, 134;  Pruden  v,  Pruden, 

1    Ky.  Gen.  Stat.  1887,  p.  1289,  §  20;  14  Ohio  St.  251,  253. 
Rev.  Stat.  1852,  ch.  106,  \  20;  Woods  v.        The  effect  of  this  position  is  abrogated 

Woods,  I  Mete.  (Ky.)  512,  515.  by   express  legislation,  providing  that 

Prior  to  revision  of  1852  the  common  void  and  lapsed  devises  shall  pass- 
law  rule  was  in  force.  Cunningham  v.  under  the  residuary  clause.  Massey's 
Cunningham,  18  B.  Mon.  (Ky.)  19,  21.  Appeal,  88  Pa.  St.  470,  47c;  Purd.  Dier- 

8.    For  enumeration  of  States  having  (Pa.),  p.   1713,   §  23,  Ohio  Rev.  Stat. 

sucK  statutes,  see  §  I,  n  (3).  1880,  ^  5971* 

In  some  States  the  tendency  is  to        States  in  WUch  DistinctloiiB  Between 

hold  that  such  statutes  have  the  effect  of  Real  and  Personal  Property  Are  Abol- 

effacing  all  distinction  between  real  and  ished. — In  Alabama^  Arkansas^    Cali- 

personal  property,  and  sink  both  void  fornia^  Connecticut ^  Floriday  Georgia^ 

and  lapsed  devises  and  legacies  into  the  Michigan^  Minnesota^  Nevada^Oregon^ 

residue  for  the  benefit  of  the  residuary  Texas  and  Wisconsin^  the  distinctions 

legatees  or  devisees,  unless  a  contrary  between    real   and    personal    property 

intent    is    indicated    by    the    testator,  have,  to  a  great  extent,  been  abolished.- 

Drew  o,   Wakefield,  54  Me.  291,   296;  In  these  States  the  personal  representa- 

Lovering  v.   Lovering,   129  Mass.  97,  tive  is  entitled  to  the  control  of  the 

100;  Smith  V.  Curtis,  29  N.  J.  L.  345,  realty    as     well     as     the     personalty* 

348;  Shreve  v.  Shreve,  2  Stockt.  (N.J.)  Woerner    Am.    L.   Adm.,  \  337,  438. 

385;  Reeves  v.  Reeves,  5  Lea  (Tenn.)  How  far  this  may  affect  the  distinctioa 
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devisee.^  But  where  the  legacy  was  originally  vested,  or  the- 
charge  absolute,  or  became  so  during  the  testator's  lifetime,*  and 
was  void  ab  initio,^  or  subsequently  lapsed,*  the  liability  of  the  • 
devisee  to  raise  such  charge  depends  upon  whether  it  was  imposed 
for  some  particular  object  or  for  the  benefit  of  some  particular 
individual,  or  is  to  be  taken  as  an  exception  from  the  deviseA 
In  the  latter  case,  at  common  law,  under  the  principle  of  equi- 
table conversion,  the  money  so  raised  by  the  specific  devise  was 

between  void  and  lapsed  devises  and  Appeal,  2  W.  &  S.  (Pa.)  372.    See  Re- 

legacies  does  not  appear  to  have  been  maindbrs.    As  to  effect  of  lapse  of  de- 

definitely  determined.   Under  the  Texas  vise  upon  charge,  see  §  II,  2,  b, 

statute,  Pasch.  Dig.,  art.  5361,  5365,  the  2.   i  Jarm.  (5th  Am.  ed.)  *346,  *347* 

devolution  depends  upon  the  intention  8.   Arnold  v.  Chapman,  i  Ves.  Sr. 

to  be  ascertained  in  the  same  manner  as  (Eng.)    108;    Gravenor     v.     Hallum,. 

in  other  matters  relating  to  the   will,  Ambl.  (Eng.)  643.   See  also  Henchman, 

and  there  appears  to  be  no  fixed  rule  of  v,  Atty.  Gen.,  2  S.  &  St.  (Eng.)  498. 

construction  on  the  subject.    Moss  v,  4.   Sutcliffe  v.  Cole,  3  Drew.  (Eng.> 

Helslejr,  60  Tex.  426,  437.  135;  In  re  Cooper's  Trusts,  4  D.  M.  &. 

1.   I  Jarm.  (5th  Am.  ed.)  *346;  Croft  G.  (Eng.)  757,  765. 

V,    Slee,    4    ves.    (Eng.)    60;    In    re  5.   Sutcline  v.  Cole,  3  Drew.  (Eng.)« 

Cooper's  Trusts,  23  L.  J.  Ch.  (Eng.)  25;  135;  Wilkinson  v,  Schneider,  L.  R.,  9» 

4  D.  M.  &  G.  (Eng.)  757.  Eq.  (Eng.)  423;  In  re  Cooper's  Trusts,. 

Thus  where  there  is  a  devise  to  A  23  L.J.  Ch    (Eng.)  25;  4  D.  M.  &  G. 

charged  with  a  legacy  to  B,  provided  B  (Eng.)  757,  765;  Arnold  v.  Chapman^ 

attain    twenty-one   and    B  dies  under  i  Ves.  Sr.  (Eng.)  108.    See  Hephinstall 

twenty-one,  either  before  or  after  the  v.  Gott,  2  Johns.  &  Hem.  (Eng.)   40;, 

death  of  the  testator,  the  charge  sinks  Tindall  v,  Tindall,  9  C.  E.  Green  (N» 

for  the  benefit  of  A.    "The  devise  is  J.)  512,  513;  Runyon,  Ch.,in  Macknet 

absolute  as  to  A,  unless  B  attain  the  Macknet,  9    C.  E.  Green  (N.  J.)  277^ 

age  of  twenty -one;  if  he  does,  he  is  to  291;  James  v.  James,  4  Paige  (N.  Y.>- 

have  the  legacy.    But  his  attaining  the  45,  117;  Banks  v,  Phelan,  4  Barb.  (N. 

age  of  twenty -one  is  a  condition  upon  Y.)  80. 

which  alone  he  is  to  have  it;  and  if  he  Testator  devised  his  manor  G  B  to  C 

does  not  attain  that  age,  then  the  will  subject  to  a  charge  of  £7,000  to  be  raised 

is  to  be  read  as  if  no  such  legacy  had  by  executors  by  mortgage  or  sale,  £i,ooo- 

been  given,  and  the  heir  at  law  does  thereof  for  his  sister  and  the  rest  for 

not  come  in,  because  the  whole  is  abso-  other  purposes.    The  sister  died  in  his- 

lutely  given  to  the  devisee;   but  a  gift  lifetime.    Heldy  that  the  £1,000  was  a 

which  fails  must  clearly  be  intended,  charge,  and  sank  for  the  benefit  of  C. 

upon  the  failure  of  the  condition,  to  be  "If  mere  is  a  devise  of  real  estate  less- 

for  the  benefit  of  the  devisee."  something,  a  devise  with  an  exceptioik 

Lord     Eldon,    in    Tregonwell    v,  out  of  it,  the  devisee  can  take  no  more 

Sydenham,  3  Dow  (Eng.)  2x0.  than  the  actual  devise.    But  if  there  is. 

Under  the  rule  in  Pawlet's  Case,  2  a   devise  subject   to  a  charge   for  the 

Vent.  (Eng.)  366;  i  Vern.  (Eng.)  204,  particular  purpose  of  a  benefit  to  some 

321;  I  Rop.  Leg.  (3rd  ed.)  554,  it  is  im-  individual,  then  it  is  a  devise  of  the 

material  whether    the    bequest    is  ex-  whole  estate,  and  not  of  an  estate  les& 

pressly  contingent  or  merely  payable  III  something.    But  the  question  is,  what 

fuiuro  on  the  legatee's  attaining  a  par-  the  testator  intended.      Now  suppose 

ticular  age,  as  in  either  case  it  sinks  for  that  in  this  case  there  was  no  other 

the  benefit  of  the  devisee,  if  he  dies  charge  than  this  £1,000,  and  that  were 

under  the  age  specified.  directed,  in  the  language  used,  to  be 

Wms.  Exrs.  (7th  Eng.  ed.)  1252, 1255;  raised  for  the  sister;  it  appears  to  me 

Lyman    v.     Vanderspiegel,    i    Aiken  that,  on  the  fair  construction  of  the  will » 

(Vt)  275,  280.    Otherwise  if  the  pay-  he  meant  his  sister  to  have   a  £1,000- 

ment  is  deferred  to  accommodate  the  charge  on  the  estate;  he  meant  to  give  her 

estate  and  not  out  of  regard  to  the  cir-  that  charge,  and  in  directing  the  appro- 

cumstances  of  the  devisee.     Harris  v,  priation  he  only  points  out  the  manner  in 

^^yt  7  Pa^c   (N.  Y.)  421;   Donner's  which  the  legatee  is  to  have  the  benefit. 
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considered  land,  and  went  to  the  heir.^     Under  Stat,  i  Vict.,  ch. 

28,  §  25,  and  analogous  statutes,  it  goes  to  the  residuary  devise.* 

These  principles  control  the  devolution  of  the  proceeds  of 
realty  directed  to  be  convted  for  objects  which  fail,  and  unless 
the  conversion  is  out  and  out,  such  proceeds  go  to  the  real  and  not 
the  personal  representatives.* 

intended  for  her  worked  out.    The  di-  B.  (Eng.)    294;    Hutcheson    v.   Ham- 

rection  to  the  executors  to  raise  it  does  mond,  3  B.  C.  C.  (Eng.)  128;  Kennell 

not  make  the  case  dilSer  from  a  direct  v.  Abbott,  4  Ves.  (Eng.)  802. 
gift    to    the    legatee.     The    estate  is        At  common  law,  when  real  estate  is 

charged  for  the  purpose  of  the  legacy,  directed   to  be  sold,  and  the  proceeds 

and  for  no  other  purpose;  the  estate,  appointed  to  objects    which  fail,  and 

therefore,  is  discharged  by  the  failure  of  the  bequests    constitute  an    exception 

the  purpose."   Kindersley,  V.  C,  in  and  not  merely  a  charge  on  the  fund, 

Sutcliffe  V,  Cole,  3  Drew.  (Eng.)  135,  the  heir  is  entitled  to  the  same.     Salt  r. 

138.  Chattaway,  3  Beav.  (Eng.)  576;  Cruse 

The  distinction  is  also  well  discussed  v.  Barley,  3  P.  Wms.  (Eng.)  20;  Col- 
by Knight  Bruce,  L.  J.,  In  re  Coop-  lins  v.  Wakeman,  2  Ves.  Jr.  (En^.)  683. 
er's  Trusts,  4  D.  M.  G.  (Eng.)  757,  765.  Thus  "where  real  estate  is  directra 
See  also  i  Jarm.  Wills  (5th  Am.  ed.)  to  be  sold,  and  the  testator  wills 
*347,  *35i.  that  a  sum  of  £1,000,  or  any  other  sura 

Nevertheless,  it  is  exceedingly  diffi-  of  money,  shall  be  applied  to  a  particu- 

cult  of  application.    Decisions  in  favor  lar  purpose,  and  the  residue  only  of  the 

of  the  heir  are  Arnold  v.  Chapman,  produce  of  sale  is  given   A,  and  the 

I  Ves.  Sen.   (Eng.)    108;   Gravenor  v,  particular  purpose  fails  either  by  lapse 

Hallum,  Ambl.  (Eng.)  643;   s.  c,  i  Br.  or  because  it  is  void  at  law,  then  the 

C.  C.  (Eng.)  61  n.;  Bland  v,   Wilkins,  heirs  and  not  A  wil  Itake  the  JCi,ooo  or 

I  Br.  C.  C.  (Eng.)  61  n.;  Sir  J.  Leach,  other  sum  of  money,  because  the  whole 

in  Henchman  v,  Atty .  Gen.,  2  S.  &  St  is  real  estate  at  the  death  of  the  testator, 

<Eng.)    498     (reversed  on   appeal  on  and  A  can  take  no  more  of  that  estate 

special    circumstances,    3    Myl.  &    K.  than  is  expressly  given  him,  namely,  the 

<Eng.)  485).  residue  of  the  real  estate  after  deduct- 

Decisions  in  favor  of  the  devisee  on  ingthe  £1,000  or  other  sum."'  Cooke  v. 

ground    that     bequest    was  merely  a  Stationers' Co.,  3  Myl.  &K.  (Eng.)  263, 

charge  and  not  an  exception.   Jackson  264. 

-v.  Hurlock,  Ambl.  (Eng.)  487;   s.  c,  2        But  where  the  money  to  be  raised  by 

Sden  (Eng.)  263;  Barrington  v.  Here-  "sale  or  otherwise"  is  only  a  charge  on 

ford,  cited  i  Br.  C.  C.  (Eng.)  61;  Ken-  the  freehold  property,  and  not  an  ex- 

nell  V.  Abbott,  4  Ves.  (Eng.)  802,  811;  ception  from  the  devise,  on  the  failure 

Baker    v.   Hall,  12    Ves.   (Eng.)   497;  of  the  object  for  which  it  was  to  be 

Ridgway  v.  Woodhouse,  7  Beav.  (Eng.)  raised,  it  sinks  for  the  benefit  of  the 

437;  Tucker  v.  Kayess,  4  K.  &  J.  (Eng.)  specific  devisee.    Cooper's  Trusts,  4  D. 

339.    For  comments  on  Jackson  v.Hur-  M.  &  G.  (Eng.)  757,  766.    See  Tucker 

lock,  see   Harvey  v,  Lloyd,   17  W.  R.  v.  Kayess,  4  K.  &  J.  (Eng.)  339. 
(Eng.)  990.  Stat.  I  Vict.,  ch.  26,  §  25,  and  analo- 

1.  Arnold  v.  Chapman,  i  Ves.  Sr.  gou  acts,  have  so  far  altered  the  law  as 
(Eng.)  108,  III.    See  ^  II,  2,/,  (i).  to  carry  the  proceeds  of  realtj*  directed 

2.  See  §  II,  2,y,  (2).  to  be  converted  for  a  lapsed  or  void 
**If,  however,  the  will  does  not  con-  bequest,  which  constitutes  an  exception 

tain    an   operative  residuary  devise,  or  from  the  devise,  to  the  residuary  de- 

the  sum  excepted  affects  the  property  visee;  but  where  the  sum  is  a  charge,  as 

-comprised  in  the  residuary  devise,  such  distinguished   from    an   exception,  the 

sum  falls  to  the  heir.   Of  course  the  act  failure  still  enures  to  the  benefit  of  the 

has  no  bearing  on  the  question  whether  specific,    not    the    residuary,  devisee, 

the  sum  be  an  exception  or  simply  a  i  Jarm.  Wills  (5th  Am.  ed.)  •644.    Sec 

charge."     i  Jarm.  Wills  (5th   Am.  ed.)  Sutcliffe  v.  Cole,  3  Drew.  (Eng.)  135; 

*352.  Tucker   v.    Kayess,  4  Y..  Sc  }.  (Enff.) 

8.  Cruse  v.  Barley,  3  P.  Wms.  (Eng.)  339;   Carter  v,  Haswell,  26  L.  J.  Ch. 

20;   Collins  V,   Wakeman,   2    Ves.  Jr.  (Eng.)  576. 
<Eng.)  683;  Gibbs  v,  Rumsey,  2  Ves.  &        Realty    and    Perfonalty    Blended. — 
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(4)  Charges  on  Mixed  Funds. — Where  a  legacy  is  charged  upon 
a  mixed  fund,  consisting  of  both  real  and  personal  property,  the 
personalty  is  considered  the  primary,  and  the  realty  the  auxiliar3r 
fund  for  its  payment.^  So  far  as  the  personal  fund  will  extend 
to  pay  it,  the  case  is  governed  by  the  same  rules  as  if  the  legacy 
were  payable  out  of  the  personal  estate  only;  and  so  far  as  the 
real  estate  must  be  resorted  to  for  the  payment  of  the  legacy, 
the  case  is  governed  by  the  same  rules  as  if  it  were  charged  on 
the  real  estate  only.* 
3.  Bedduary  Bequests  and  Devises — a.  Residuary  Bequests. — 
A  residuary  gift  of  personal  estate  carries  not  only  everything  not 
in  terms  disposed  of,  but  everything  that  in  the  event  turns  out  not 
to  be  well  disposed  of.*     Hence  lapsed  and  void  legacies  fall  into 

Where  realtor  and  personalty  are  once  interests  undisposed  of  will  not  pass 
for  all  blended  together  and  directed  to  under  the  gift  of  the  residuary  person- 
be  converted,  interests  undisposed  of  alty.  Dixon  v.  Dawson,  2  S.  &  St. 
will    pass     to    the    residuary    legatee.  (Eng.)  327. 

Devoux  V.  Molteux,  i  Yes.  Sen.  (Eng.)  So,  too,  if  there  is  a  gift  as  well  of  the- 
320;  s.  c,   I    S.  &  St.  292  n.;  Byam  v.  residue  of  the  moneys  to  arise  from  the 
Munton,  i  R.  &  M.  (Eng.)  523;  Green  sale  as  of  the  residue  of  the  personal 
t».  Jackson,  5  Russ.  (Eng.)  35;  s.  c,   2  estate,  the  latter  residue  will  not  carry 
R.  &  M.  (Eng.)  238;  Salt i/.Chattaway,  legacies  given  out  of  the  proceeds  of 
3  Beav.  (Eng.)  576;  Spencer  v.  Wilson,  sale      which      lapse.        Gravenor     v, 
L.  R.,  16  Eq.  (Eng.)  521;  Court  V.  Buck-  Hallum,   Ambl.  (Eng.)  643;   Gibbs  v, 
land,  45  L,  J.  Ch.  (Eng.)  214;  Norreys  Rumsey,  2  Y.  &  B.  (Eng.)  294. 
V.  Franks,  I.  R.   9    Eq.  18;   Cruse  V.  But  the  fact  that  the  residue  of  the- 
Barley,  3    P.   Wms.   (Eng.)   20,    may  money  to  arise  from  the  sale  of  realty 
probablj*  be  accounted  for  on  the  prin-  is  expressly  given  will  not  prevent  such 
ciple  that  the  gifl  of  residue  there  was  money   from  passing  under  the  resid- 
not  of  a  real  residue,  but  of  the  residue  uary  personalty,  if  the  residue  of   the- 
of  a  real  residue.    The  residue  had,  in  money  is  only  mentioned  as  part  of  the 
effect,  already   been  given  among  the  enumeration  of  the  things  of  which  the 
testator's    children,    and    the    subse-  residuary  personalty  consists.    Kennell 
quent  words  only  indicated  what  shares  v,  Abbott,  4  Yes.  (En^.)  197;  Theobald 
in  that  residue  each  was  to  take,  and  on  Wills  (2nd  ed.)  196,  197. 
upon  lapse  of  one  of  those  shares  a  por-  Gonyerslon  Out  and  Ont. — See  E<^ui- 
tion  of  the  residue  was  thereby  undis-  table  Conversion: 
posed  of.    But  when  the  realty  directed  1.  See  §  I Y,  4,  5,  6. 
to  be  converted  and  the  personalty  are  2.  Wms.  Exrs.  (7th  Eng.ed.)   1256;. 
the  subject  of  separate  gifls,  and  are  Fearne  Cont  Rem.  557,  note  by  But- 
treated  as  distinct  funds,  the  residuary  ler;  Duke  of  Chandos  v,  Talbot,  2  P. 
bequest  will  not  carry  interests  undis-  Wms.  (Eng.)  601;  Prowse  v.  Abington^ 
posed  of  in  the  reaftj'.    Mangham  v.  i  Atk.  (Eng.)  480. 
Mason,  1  V.  &  B.  (Eng.)  410;  Hutche-  8.  i  Jarm.  Wills  (5th  Am.  ed  )  *762; 
son  V.  Hammond,  3  B.  C.  C.  (Eng.)  Sir  W.  Grant,  in  Cambridge  v.  Rous, 
128.  8  Yes.   (Eng.)  25;  Bird  v.  Le  Fevre,  15 
Intermediate  between  the    last  two  Yes.  (Eng.)  589;  Roberts  v,  Cooke,  16 
classes  of  cases  falls  a  class  of  cases  Yes.  (Eng.)  451;   Smith  v,  Fitzgerald, 
where  the  real  and  personal  estate  are  3  Yes.  &  B.  (Eng.)  3;  Legge  v.  Asgill,. 
blended  together,  but  the  two  funds  are  i  Turn.  (Eng.)  265,  in  notis;  Andree  v. 
treated  as  distinct  and  independent,  in  Ward,  i  Russ.  (Eng.)  260;  Reynolds  v» 
which  case  the  interests  in  the  realty  Kortwright,  18  Beav.  (Eng.)  417;  BusK 
undisposed  ofwill  not  pass  to  the  residu-  v.  Cowan,  32  Beav.  (Eng.)  228;  In  re- 
ary  legatee.    Thus,  though  realty  and  Clark's  Trust,  L.  R.,  i  Ch.  D.  (Eng.) 
personalty    are  blended  together  and  497.    See  Drew  v.  Wakefield,  54  Me. 
directed  to  be  converted,  if  the  proceeds  201;     Prescott     v,  Prescott,  7   Metc^ 
of  the  sale  of  the  realty  are  treated  as  a  (Mass.)  141, 145;  Thayer  v.  Wellington^ 
separate    fund-  for   certain   payments,  9  Allen  (Mass.)  283;  Matheyt^.  Smarts 
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CI     N.   H.  418;    BoUes  v.   Smith,  39  As  also  property  acquired  between 

■Conn.  2x7;   Le  Fevre  v.  Le  Fevre,  59  the  date  of  the  will  and  the  death  of  the 

^.  Y.  443;   King  V,  Strong,  9  Paige  testator.    Bland    v.    Lamb,    5    Madd. 

<N.  Y.)  94;  King  V.  Woodhull,  3  Edw.  (Eng.)  412;  8.  c,   2  Jac.  &  W.  (Eng.) 

■Ch.  (N.  Y.)  79;   Banks  v.  Phelan,  4  399;    Cox  v,  Bennett,    L.    R ,    6   Eq. 

Barb.  (N.  Y.)  80;   Board  of  Missions  (Eng.)   422;    Rose   v.    Rose.   17   Ves. 

Appeal,  91  Pa.  St.  507;   Massev's  Ap-  (Eng.)  347,352;  Burnside's  Succession, 

peal,  88  ra.  St;  Rankin's  Appeal  (Pa.),  35  La.  An.  708. 

16  Atl.  Rep.  82;  Miller's  Appeal,  113  Accrued  income  passes  under  the  re- 
Pa.  St.  459;  Barnet  v.  Barnet,  40  N.  J.  siduary  clause.     Minot  v.  Baker,   147 
Eq.  380;   Tindall   v.  Tindall,  9  C.  £.  Mass.  348;  Mount's  Appeal,  107  Pa.  St 
Oreen  (N.  J.)  512;  Stout  v.  Stout,  44  402.  See  Scott  ©.West,  63  Wis.  529. 
N.  J.  E^479;  Sandford  i;.  Blake  (N.  J.),  But  a  provision  in  a  residuary  clause, 

17  Atl.  Rep.  812;  Buchanan  v,  Lloyd,  that  *'all  the  real  and  personal  estate 
64  Md.  300;  Trippe  v.  Frazier,  4  Harr.  not  hereinbefore  devised  or  bequeathed" 
&  J.  (Md.)  446;  O'Neele  v.  Ward,  8  H.  shall  be  converted  into  money  and  dis- 
<&  M.  H.  (Md.)  03;  Frazier  v,  Frazier,  tributed,  held  to  amount  to  an  express 
2  Leigh  (Va.)  0^2;  Elcan  v,  Lancas-  exclusion  of  the  residuary  devisees  from 
trian  School,  2  P.  &  H.  (Va.)  53;  the  surplus  of  rents  accruing  from  the 
Harkness  v.  Harkey,  91  N.  Car.  195;  devised  real  estate.  Gray  v.  Corbit,  4 
Allison   V.  Allison,  3  Jones    Eq.   (N.  Del.  Ch.  135. 

Car.)  236;    Davis  v.  King,  2  Ired.  Ch.  Money   accrued   from   testator's  life 
(N.  Car.)  203;  Powell   v,  Slocomb,  2  policies,   unless  expressly   referred    to 
Taylor  (N.  Car.)  315;  Johnson  r.Tohn-  by  the  will,  will  not  pass  by  any  resid- 
«on,  3  Ired.  £q.  (N.  Car.)  427;  Smkler  uary  clause,  but  will  descend  in  accord- 
V.    Sinkler,  2   Dessaus.  (S.  Car.)    127;  ance  with  the  provisions  of  Me.  Rev. 
5winton  v,  Egleston,  x   Rich.   Eq.  (b,  St.,  ch.  75,  $  10;  Bloum    v,  Phaneuf 
Car.)  201;  Godard  v.  Wagner,  2  Strobh.  (Me.),  16  Atl.  Rep.  546. 
Eq.  (S.  Car.)  i;  Wood  v.  Mitchell,  32  Contingent  Intereats. — In  the  absence 
Oa.  623;   Welman  v.  Neufoille,  75  Ga.  of  a  contrary  intent  apparent  on  the 
124;   Pool   V.   Harrison,   18   Ala.   515;  face  of  the  will,  contingent  and  rever- 
Barton  v.  King,  41  Miss.  288;  Morris  v.  sionary  interests  will  also  be  included; 
Henderson,  37  Miss.  492;  Hamberlin  v.  but  where  the  gift  of  the  residue  is  ac* 
Terry,  i  Sm.  &  M.  (Miss.)  589;  Faust  v.  companied  b^  directions  for  immediate 
Birner,  3  Mo.  414;  Floyd  v.  Barker,  i  sale  or  distribution,  the  intent  to  ex- 
Paige   (N.   Y.)   480;    Cunningham   v,  elude  reversionary  interests  is  apparent 
Cunningham,    18    B.  Mon.    (Ky.)    19;  Glover  v.  Harris,  4  Rich.  Eq.  (S.  Car.) 
Jarnagin  v.  Conway,  2  Humph.  (Tenn.)  25,  31.    See  also  Holt  v.  Hogan,  5  Jones 
50;TaubenhausT;.Dumb,2oIll.App.262.  E^.   (N.  Car.)  87;  Howland  t\  Theo. 

A   presumption   arises  for  the  resid-  Sem.,  3  Sandf.  (N.  Y.)  82,  96;  Johnson 

uary  legatee  against  every  one  except  v,  Stanton,  30  Conn.  297,  301 ;   Barnet 

the  particular  legatee,  for  the  testator  is  v.  Barnet,  40  N.  J.  Eq.  380. 

supposed  to  give  his  personalty  away  Renounced   Bequests. — A    legacy  to 

from   the  former  only  for  the  sake  of  widow,  in   lieu  of   her  statutory  provi- 

the  latter.    Wms.  Exrs.  (7th  Eng.  ed.)  sion,  and  subsequentlv  renounced,  passes 

1459;    Sandford   v.   Blake   (N.  J.),    17  under  the  residuary  clause,  /n  re  Frost's 

Atl.  Rep.  812.  Estate,  i  N!  Y.  St.  Rep.  340.  See  Sulli- 

"  It  is  immaterial  how  it  happens  that  van  v.  Kieffer,  122  Pa.  St.  135. 
anj'  part  of  the  property  is  undisposed  What  Words  Create  a  Qood  Residuary 
of,  whether  hy  the  death  of  a  legatee  Bequest. — ^o  particular  form  of  words 
or  by  the  remoteness  and  consequent  is  necessary  to  create  a  good  residuary 
illegality  of  the  bequest.  Either  way  it  bequest,  provided  an  intent  clearly  ap- 
is residue,  i.  e.  something  upon  which  pear  to  dispose  of  the  residue.  But 
no  other  clause  of  the  will  effectually  the  general  expression  of  a  wish  that 
operates."  Leake  v,  Robinson,  2  Meriv.  the  entire  estate  shall  be  deemed  dis- 
(Eng.)  393.  See  Reynolds  v,  Kort-  posed  of  cannot  control  a  devise  of  a 
-Wright,  18  Beav.  (Eng.)  427.  limited   interest  made  in  terms    clear 

A  residuary  gifl  has  also  been  held  and    unambiguous.    Parks    v.    Kimes, 

to  include  property  directed  to  be  con-  100  Ind.  148. 

sidered  as  partof  the  testator^s  personal  A  gift  of  the  testator's  personal  es- 

estate,  and  to  go  in  due  course  of  ad-  tate  "not  heretofore  disposed  oP*  or  "all 

ministration.    Scott  v,  Moore,  14  Sim.  other  my  property"  is  agood  residuary 

<Eng.)  35,  bequest.      Roberts   v,  Qook,   16   Ves. 
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the  residue,*  and  for  the  same  reason  a  general  residuary  bequest 

contingent  in   terms  carries  the  income  which  has  accumulated 
between  the  testator's  death  and  the  period  of  vesting.*     But 

(Eng.)   4^1;    Bernard    v.   Minshull,   i  six    charitable    societies    equally.      A 

Johns.  (N.  Y.)  276;  Green  v.  Dunn,  20  codicil   made  other  bequests,   and   re- 

Beav.  (Eng.)  6;  DeTrafford  V.  Tempest,  peated  clause  7.    A  second  codicil  re- 

21   Beav.  (Eng.)  564.     So  also  where  cited    that   her    residuary    estate   had 

the  words  were  "not  herein  specified,"  largely  increased  since  the  making  of 

or  "specifically  bequeathed."     ratching  her  will  and  previous  codicil,  and  "in 

V.  Barnett,  28  W.  R.  886,  890;  Nyce*s  order  to  carry  out  the  charitable  and 

Estate,  5  W.  &  S.  (Pa.)  254.  Contra,  religious  purposes  intended"  she  made 

Hughes  V.  Allen,  31  Ga.  49Y.    For  fur-  other  bequests  to  charitable  societies, 

ther  discussion,  see  Wills.  In  clause  2  of  the  codicil  she  named  four- 

1.  See  ^  II,  2, /*,  (i).     Easum  v.  Ap-  teen  charitable  societies,  which  shepro- 

pleford,  Johns.  (Eng.)   276;    Spooner*s  vided    should,  with  the  six   named   in 

Trust,  2  Sim.  (Eng.)  i  V.  S.  129;  Can-  clause  8,  share  equally  the  "residuary  es- 

non  V,  Apperson,  14  Lea  (Tenn.)  553;  tate  remaining  after  the  payment  of  all 

Lovering  v.  Lovering,  129  Mass.  97.  the  legacies   and  carrying  out  all  the 

A  legacy  to  testator's  wife,  which  trusts  and  provisions"  of  the  will  and  co- 
lapses  on  account  of  her  death,  passes  dicils  (excepting  the  residuary  bequests 
vi^th  the  remainder,  under  a  general  given  in  said  clause),  stating  her  inten- 
residuary  clause,  "to  trustees  K)r  the  tion  to  be  that  ail  said  institutions  should 
wife  during  her  life"  with  remainder  receive  in  equal  shares  the  "residue  of 
•over.  In  re  Batchelder,  147  Mass.  46c.  mv  personal  estate  and  of  the  proceeds 
Compare  Moss  v.  Helsley,  60  Tex.  420,  of  my  real  estate."  Clause  3  contained 
■437.  a  provision  that  void  and  lapsed  lega- 

Where  a  legacy  lapses,  the  propor-  cies  given  by  said  codicil  should  go  to 

tionate  share  of  the  surplus  of  the  per-  the  executors,   in   trust  to  dispose  of 

■sonalty  that  would  have  fallen  to  the  them  as  she  would  herself  have  desired 

legatee  had  he  survived  goes  with  the  to  do.    Held,  that  the  presumption  of 

legacy  to  the  residuary  legatee.     Har-  law  that  a  residuary  bequest  is  general, 

land's  Estate,  13  Phila.  (Pa.)  229.  and  carries  lapsed  and  void  legacies, 

A  lapsed  legacy  passes  under  a  resid-  unless  restricted   by  the  context,  was 

uary  clause,  unless  the  will  manifests  a  strengthened  by  all  the  language  of  the 

•contrary  intention;  such  intention,  how-  will   and    codicils,   while    neither    the 

•ever,  is  not  to  be  inferred  from  the  fact  words  "after  payment  of  all  the  legacies, 

that  the  contingency  occasioning  the  and  carrying  out  all  the  trusts,    etc., 

lapse  is  not  provided  for.     Re  L*Hom-  nor  any  other  provision,  indicated  any 

medieu,  32  Hun  (N.  Y.)  10.  intention  to  restrict  the  bequest  to  a 

Where,  under  the  laws  of  a  country,  specific  sum,  and  that  consequently  all 

•a  validly  executed  codicil  does  not  fall  sums  ineffectually  disposed  of  passed 

with   the  will,  which  is  rendered  null  by  clauses  8  of  the  will  and  2  of  the 

and  void  by  reason  of  incompetent  at-  second  codicil.     Riker  v,  Comwell,  113 

testation,  the    residue  disposed  of  by  N.  Y.  115. 

such    codicil  will  include  all  legacies  Lapsed   Appointments.  —  Under    the 

and  devises  given  by  the  will.     Falle  v.  English    Wills  act,  7  Wm.  IV,  i  Vict., 

Godfray,  L.  R.,  14  App.  Cas.  (Eng.)  70.  ch.  6,  §    27,    a  general   residuary  be- 

Wliat  Indicates  an  Intent  to  Exclude  quest  carries  lapsed  appointments  under 

Lapsed  Legacies. — ^Testatrix,  after  a  few  a  testamentary   power,    provided    the 

bequests  to  friends  and  relatives,  save  appointment  be  not  of  a  share  of  the 

many  legacies  to  charitable  institutions,  residue  itself.    Spooner's  Trusts,  2  Sim., 

Clause  7  of  her  will  provided  that  lega-  N.  S.  (Eng.)  129;  Bernard  v.  Minshull, 

•cies  lapsing  or  being  void  hy  reason  of  i  Johns.   (Eng.)  276;    In    re   Davies* 

misnomer  or  incapacity  of  any  of  the  Trusts,  L.  R.,  13  Eq.  163. 

institutions  to  take,  should  go  to  her  2.  Trevanion  v.  Vivian,  2  Ves.  Sess. 

-executors,  to  be  applied  by  them  to  the  (Eng.)  430.  Compare  In  re  Crossman** 

same    charitable    purposes.    Clause    8  Estate,  113  N.  Y.  503. 

gave  all  the  "rest,  residue  and  remain-  The  rule  has  been  extended  to  a  be- 

der  of  her  estate,  including  all  void  and  quest  of  "all  my  personal  estate  at  A." 

lapsed  legacies,  if  any,  not  carried  by  Bullock  v.  Stones,  2  Ves.  Sen.  (Eng.) 

the  terms  of  the  preceding  clause,"  to  521,  per  Lord  Hardwicke. 
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the  presumption  in    favor  of  the  residuary  legatee  may  be  re- 

butted  by  any  language  clearly  showing  an  intent  on  the  part  of 

the  testator  to  circumscribe  and  confine  the  residuary  bequest  so 
as  to  exclude  from  its  operation,  in  every  event,  property  already 
bequeathed.* 

(i)  Share  of  Residue. — A   general  residuary  bequest  will  not 

include  any  part  of  the  residue  itself  which  fails,  but  such  share 
will  devolve  as  undisposed  of.* 

On  the  other  hand,  income  accruing  (Eng.)  516;  James  v,  Irving,  10  Beav.. 

upon  a  specific  or  general  legacy  before  (Eng.)  276;  Thompson  v.  Whitelock,  7 

the  period  of  vesting  does  not  pass  to  W.  R.  (Eng.)  225;  4  D.  &  J.  (Eng.) 

the  particular  legatee  but  falls  into  the  490;  Torrens  v.  Millington,  26  W.  R. 

residue.      Wyndham   v.   Wyndham,  3  (Eng.)    753;    Tatham    v.   Vernon,    29 

Bro.  C.  C.  (Eng.)  58,  59;    Sheave  v.  Beav.  (Eng.)  604;  Dobson  v.  Banks,  32 

Cunliffe,  4  Bro.  C.C.  (Eng.)  144;  Harris  Beav.  (Eng.)  259. 

V,  Lloyd,  T.  &  R.  (Eng.)  310.  But  where,  under  a  similar  bequest,. 

So  in  the  case  of  an  executory  devise,  the  testator  expressly  excepted  certain 
the  intermediate  profits  go  to  the  heir,  leaseholds,  and  exempted  said  lease- 
Bullock  t;.  Stones,  2  Ves.  Sen.  (Eng.)  holds  so  bequeathed  from  payment»of 
521.  debts  and  legacies,  it  was  held  that  they 

1.  Atty.  Gen.    v.   Johnstone,  Ambl.  devolved   as  undisposed   of.     In   sucJi 

(Eng.)    577;    Davers  v.   Dewes,  3   P.  case  the  testator  manifests  an  intention 

Wms.  (Eng.)  40.   See  Lea  v.  Brown,  3  both  "to  bequeath  those  leaseholds  for 

Tones  Eq.  (N.  Car.)   141;    Hudson  v.  other  purposes,  and  a  negative  inten- 

Fierce,  8  Ired.  Eq.  (N.  Car.)  128;  Good-  tion  not  to  give  them  for  those  particu- 

win  t;.  Ingraham,  29  Hun  (N.  Y.)  221;  lar    purposes;"    i.    ^.,    to    pay    debts. 

Gray  v.  Corbit,  4  Del.  Ch.  135.  Wainman  v.  Field,  Kay    (Eng.)   507; 

Thus  where  testator  declares  his  in-  Russell  v.  Clowes,  2  Coll.  (Eng.)  648. 

tention  of  disposing  of  certain  propertj'  2.  Skrymsher  v.  Northcote,  i  Swanst. 

by  codicil,  a  gift  of  residue  *^not  reserved  (Eng.)  570;  Simmons  v.  Rudall,  i  Sim. 

to  be  dispos^  of  by  codicil"  does  not  N.  S.  (Eng.)  115;  Green  v.  Pertwee,  5 

pass  the  reserved  property,  although  no  Hare  (Eng.)  249;  Lloyd  v,  Lloyd,    4 

disposition  is  made  of  it.     Davers   v,  Beav.  (Eng.)  231;  Gibson  v.  Hale,  17 

Dewes,  3  P.  W.  (Eng.)  40.  Sim.  (Eng.)   129.     See   Jn   re  Davies* 

So,  too,  though   a  "small"   balance  Trusts,  L.  R.,  13  Eq.  (Eng.)  163;  Lom- 

would  include  any  balance   that  may  bard  v.  Boyden,  5  Allen  (Mass.)  249;. 

happen  to  remain  after  making  the  pay  -  Kerr    v.   Dougherty,    79    N.   Y.    327;. 

ments  directed  by  the  testator,  a  bequest  Goodwin  v,  Ingraham,  29  Hun  (N.  Y.) 

of  the   "small  remainder"   will  not  in-  221;    Hart    v.    Marks,    4    Bradf.     (N\ 

elude  interests  which   lapse.    Page  v,  Y.)  162;  Robins  v.  McClure,  67  How, 

Young,  L.  R.,  19  Eq.  (Eng.)  «;oi;  Atty.  (N.  Y.)  Pr.  83;  Chadwick  v.  Chadwick^ 

Gren.  V.  Johnstone,  Ambl.  (feng.)  576.  37  N.  J.  Eq.  71;  Skipwith  v.  Caball,  ic^ 

See  Bland  v.  Lamb,  2  J.  &  W.  (Eng.)  Gratt.  (Va.)  7^8;  Frazier  v.  Frazier,  2 

399.  Leigh    (Va.)  ^42;   Winston   v.  Webb. 

In  a  bequest  of  "the  residue  of  my  Phill.  Eq.  (N.  Car.)  i;  Silcox  v.  Nelson, 

property  of  everjr  description,"  words  24  Ga.  84;    Johnson    v.  Johnson,    32 

describing  the  different  kinds  thereof  Minn.  513.     Compare  ^W^  f^  {1)  {2). 

are  not  of  limitation  but  of  illustration.  Testator  gave  his  residuary  estate  in 

Burnside's  Succession,  3^  La.  An.  708.  moieties  to  his  two  daughters,  but  if 

See   Aveling  v.  N.  W.   Mas.  Aid  Ass.  either    died   without  leaving  children^ 

(Mich.),  40  N.  W.  Rep  28.  then  out  of  the  moiety  of  the  one  so- 

It  seems  that  a  bequest  of  all  testa-  dying  he  gave  £500  to  H,  and  "the  re- 
tor's  personal  property  to  A,  "except"  mainder  of  that  moiety"  to  the  other, 
certain  specific  legacies  given  to  B,  does  He  subsequently  revoked  the  bequest 
not  prevent  the  excepted  property,  on  of  £500  without  making  any  other  dis- 
the  failure  of  the  gfift  to  B,  passing  position  of  it.  One  or  the  daughters 
under  the  residuary  clause  to  A,  the  died  without  children.  Held^  that  the 
exception  being  held  to  be  only  for  B's  £500  went  to  the  next  of  kin.  "Residue 
benefit.     Evans  v.  Jones,  2  Coll.  C.  C.  means  all  of  which  no  effectual  disposi- 

48 


dMdfleatioii.              LEGACIES  AND  DEVISES.  OlMdfleation. 
(2)  Residue  of  Residue, — A  bequest  of  the  residue  of  the  resi- 

tion  is  made  hy  the  will,  other  than  the  of  the  fund  as  she  might  choose  among 

residuary  clause.    In  the  instance  of  a  her  children;  if  she  should  not  execute 

residue  given  in  moieties,  to  hold  that  the  power,  the  fund  to  be  distributed 

one  moiety  lapsing  shall  accrue  to  the  among  her  children.    The  testator  gave 

other,  would  be  to  hold  that  a  gift  of  a  the     residuary    estate    to    be    divided 

moiety     shall     eventually     carry     the  equally  among  his  five  children.    The 

whole."  Plumer,  M.R.,in  Skrymsher  daughter  died  leaving  a  will  giving  her 

V.   Northcote,   i    Swanst.    (Eng.)    566,  entire  estate  to  her  children   in  equal 

570.  shares.     She  had  no  estate,  her  father. 

Where  one  of  the  residuary  legatees  the  testator,  not  having  died.      After 

dies  and  the  testator  by   codicil    con-  her  death,  he  declared,  in  a  codicil,  that 

firms  the  will  ^^ except  as  to  any  legacy'*'*  the    children   of   the   daughter  should 

lapsed,  the  share  of  the  deceased  legatee  "take  the  share  of  my  residuary  estate 

is  undisposed  of.    Re  Wood's  Will,  29  given    to   her,"    to  be  divided  among 

Beav.  (Eng.)  236.  them  in  the  same  manner  and  propor- 

English  cases  hold  that  even  an  ex-  tions  as  set  forth  in  his  and  in  her  will, 

press  direction  that  the  lapsed  share  of  Held,  that   the    $25,000  fell    into    the 

the  residue  should  sink  into  the  residue  residue,  and  that  the  daughter's  chil- 

and  be  disposed  of  accordingly,  will  dren    took    only    one-fifth    of   it,  the 

not  exclude  the  next  of  kin.     Flumble  other  i'our-fiflhs  belonging  to  the  tes- 

r.  Shore,  7  Hare  (Eng.)  247;  i   H.  &  ta tor' s  other  children.  [Simpson,  C.  J., 

M.  (Eng.)  5^0  n.;  Lightfoot  xk  Burstall,  dissenting.]  Lopez  i;.  Lopez,  23  S.  Car. 

I  H.  &  M.  (Eng.)  546;  33  L.  J.  R.,  Ch.  258. 

(Eng.)  188;  Re  Bevis's  Trusts,  20  W.  BeTOked  Bhares. — A  revoked  share  of 

R.  (Eng.)  359;  Sykes  v,  Sykes,  L.  R.,  4  residue  lapses  whether  the  revocation 

Eq.(Eng.)  202;  In  re  Savage's  Trusts,  50  be  of  the  share  or  of  the  trusts  of  the 

L.J.  R.  Ch.  (Eng.)  131;  In  re  Barker's  will,  so  far  as  they  relate  to  the  share. 

Estate,  Hetherington  t\  Longrigg,  L.  Such  share  goes  under  statute  of  distri- 

R.,  15  Ch.  D.  (Eng.)   635.     Compare  bution  as   undisposed  of.    Creswell  v, 

Crawshawe  v.  Crawshawe,  49  L.  J.  R.,  Cheslyn,  2  Ed.  (Eng.)  123;  Ramsay  v, 

Ch.  (Eng.)  662;  L.  R.,  14 Ch.  D.  (Eng.)  Shelmerdine,  L.  R.,  i  Eq.  (Eng.)  129; 

817;  s.  c,  Jessel's  Decisions   329.     See  Sykes  v.  Sykes,  L.  R.,  4  Eq.  (Eng.) 

further  Garthwaite  v.  Lewis,  35  N.  J.  200;  s.  c,  L.  R.,  3  Ch.  D.  (Eng.)  301; 

Eq.  351;   Haldeman  v.  Haldeman,  40  Skipwith  v.  Caball,  i9Gratt.  (Va.)  758, 

Pa.  St.  29;  Huber's  Appeal,  80  Pa.   St.  786,  787. 

348;  Skipwith  V,  Caball,  19  Gratt.  (Va.)  But  if  the  share  is  expressed  to  be  re- 

786;  Ford  V,  Ford,  i  Swan  (Tenn.)  431,  voked  with  a  view  to  putting  the  other 

43^.  residuary  legatees  on  an  equality  with 

^ut  where  the  testatrix  expressly  di-  the    one    whose  share   is    revoked,   it 

rects  the  executors  to  stand  possessed  passes  to  the  others.     Vaudrey  v,  How- 

of  her  residuary   personal  estate,   and  ard,  2  W.  R.  (Eng.)  32. 

also  of  so  much  of  her  personal  estate  Where  the  residue  is  completely  dis- 

the  trusts  whereof  should  fail,  upon  posed  of,  and  by  a  subsequent  clause 

trust    for    division    in    elevenths,   one  the  testator  directs  that  another  person 

share  being  separately  given   to  each  is  to  take  a  share,  the  effect  of  a  revoca- 

one  of  eleven  named  persons,  and  one  tion   of  the  latter  gift  is  to  leave  the 

died   before  the  testatrix,  it  was  held  earlier  gift  of  the  whole    residue    ef- 

that  the  whole  went  to  the  other  ten.  fectual.  Harris  v.  Davis,  i  Coll.  (Eng.) 

Evans  v.  Field,  8  L.  J.,  N.  S.  (Eng.)  264.  416. 

See  Atkinson  v.  Jones,  Johns.  (E^g.)  Joint    Residuary    Beqneits. — Where 

246;  Crawshawe  v.  Crawshawe,  49  L.  the  residuary  estate  is  bequeathed  to 

J.  R.,  Ch.  (Eng.)  662;  L.  R.,  14  Ch.  D.  several  persons  in  joint  tenancy,  if  one 

(Eng.)  8 1 7.  or  more  of  them  happen  to  die  in  the 

A  testator  gave  $25,000  in  trust  for  a  lifetime  of  the   testator,  or  afler    his 

daughter,  the  income  to  be  paid  to  her  death,  but  before  the  severance  of  the 

during  her  life,  and  after  her  death  the  joint    tenancy    in    the    residue,    their 

fund  to  become  a  part  of  the  residuary  shares  will  survive  to  the  others.  Wms. 

estate.      Power    was    given     to     the  Exrs.  (6th  Am.  ed.)  1572;  Webster  v. 

daughter  by  will,  executed  either  before  Webster,  »  P.  Wms.  (Eng.)  347.    See 

or  after  the  testator's  death,  to  dispose  Metcalf,  J.,  in  Jackson  v,  Roberts,  14 
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due  after  particular  legacies  or  shares  given  out  of  it  does  not 
carry  the  particular  legacies  in  case  of  lapse.* 

(3)  Particular  Residue — Residue  of  a  Particular  Fund, — If  lega- 
cies are  given  out  of  a  particular  fund  or  portion  of  the  testa- 
tor's estate  and  the  residue  given  to  B,  it  is  a  question  of  intention 
whether  the  gift  to  B  is  to  be  read  as  a  g^ft  of  a  mere  balance  of 
thfe  fund  after  deducting  the  legacies  previously  given,  or  as  a 
gift  of  the  whole  fund  subject  to  the  legacies  as  charges.  If  the 
latter,  lapsed  and  void  interests  fall  into  the  particular  residue ; 
if  the  former,  the  gift  to  B  is  regarded  as  a  specific  bequest,  and 
the  lapsed  and  void  interest  fall  into  the  general  residue.* 

(4)  Proceeds  of  Realty, — ^A  general  residuary  bequest  does  not, 

Gray  (Mass.)  546,  550;  Emerson  V.  Cut-  Wms.  (Eng.)  302;  Tindall  v.  Tindall, 

ler,  14  Pick.  (Mass.)  108, 116;  De  Camp  8  C.  E.  Green  (N.  J.)  244;  s.  c,  9  C.  E. 

V.  Hall,  42  Vt.  483;  Putnam  v.  Putnam,  Green    (N.  J.)    512,   513;    Ireland    v, 

4Bradf.  (N.  Y.)  308.  Foust,  3    Jones    Eq.   (N.    Car.)    498; 

1.  Skry msher  v.  Northcote,  I  Swanst.  Perry  v.  High,  3  Head  (Tenn.)  349. 
(Eng.)  566;  Green  v.  Pertwee,  5  Hare  Compare  §  2, /",  n. 

(Eng.)  249;  Lloyd  v,  Lloyd,  4  Beav.  But  where  testator  gave  four  specified 

(Eng.)  231;  Simmons  t;.  Rudall,  I  Sim.,  pictures  to   the   national  gallery,  and 

N.  S.  (Eng.)   115.     See,  further,  Harris  the  rest  ofhis  pictures  and  all  other  things 

V.  Davis,  I  Coll.  (Eng.)  416;  Clowes  v,  of   ornament    and  vertu  *^not  therein 

Clowes,  9  Sim.  (Eng.)  403;  Master  v,  specifically   bequeathed"   to    his   wife, 

Laprimandage,    2    Coll.     (Eng.)    443;  and  gave  the  residue  of  his   personal 

Lombard  v.  Boyden,  5  Allen  (Mass.)  estate    *'not    therein    specifically     be- 

249.251;   White  V.  Fisk,  22  Conn.  31,  queathed"  on   certain    trusts,  and  the 

35;  Beekman  v.  Bonsor,  23  N.  Y.  298,  gallery     refused     the     pictures,     held 

3x2;  Hart  V.  Marks,  4  Bradf.   (N.  Y.)  that  they  passed  to  the  general  and  not 

161;   McLoskey  v.  Reid,  4  Bradf.  (N.  the  particular  residuary  legatee.    Being 

Y.)  334;  Floyd  V.  Barker,  i   Paige  (N.  "specifically    bequeathed,"   they    were 

Y.)  400;  Craighead  v.  Given,  10  Serg.  held  expressly  excepted  from  the  par- 

&  R.  (Pa.)  351;  Mann  t;.  Hyde  (Mich.),  ticular,  though   not  from   the  general, 

39  N.  W.  Rep.  78.  residue.     Patching  v.  Barnett,  28  W. 

The  reason  for  this  position  is  that  a  R.  (Eng.)  886,  889,  890. 
gift  of  the  residue  of  the  residue  of  the  But  a  bequest  of  chattels  of  a  par- 
testator's  personal  estate  is  in  fact  a  ticular  kind,  '*not  herein  otherwise  dis- 
gift  of  the  residue  of  a  particular  fund,  posed  of^  "  carries  a  lapsed  legacy  of 
Hence  if  it  can  be  shown  from  the  will  chattels  of  like  kind  out  of  the  particu- 
that  the  object  of  the  testator  was  to  lar  fund.  De  Traflford  v.  Tempest,  21 
give   the  whole   residue  merely  subject  Beav.  (Eng.)  564. 

to  the  charge  of  the   legacies,  lapsed  Whether  the  word  '^residue*'  in  any 

portions  of  Sie  legacies  will  fall  into  it.  given  bequest  refers  to  the  residue  of  a 

See  §  II,  5,  a,  (3).  particular  fund  or  the  general  residuary 

2.  Wms.  Exrs.  (7th  Eng.  ed.)  1461;  estate,  is  purely  a  question  of  intention 
Hawkins*  Wills  (2nd  Am.  ed.)  to  be  determined  from  the  whole 
*43;  Theobald's  Wills  (2nd  ed.)  x88;  will.  Boys  v,  Morgan,  9  Sim.  (Eng.) 
Malins,  V.  C,  in  Patchings.  Barnett,  289;  3  Myl.  &  Cr.  (Eng.)  661;  Crooke 
28  W.  &  R.  (Eng.)  86,  8^;  De  Traf-  v.  DeVandes,  9  Ves.  (Eng.)  197; 
ford  V.  Tempest,  21  Beav.  (Eng.)  564;  s.  c,  11  Ves.  (Eng.)  330;  Hol- 
Astnn  V,  Wood,  43  L.  J.,  Ch.  (Eng.)  ford  v.  Wood,  4  Ves.  (Eng.)  76; 
715;  Champney  f.  Davy,  L.  R.,  Ch.  D.  Atty.    Gen.    v,    Goulding,    2    B.    C. 


(Eng.)   949,  957.      See  also  Page    v.  C.    (Eng.)     428;    Wilson    v,   Wilson, 

Leapingwell,     18     Ves.    (Eng.)     463;  11  Jur.   (Eng.)   794;  JuU  v.  Jacobs,  L. 

Easuni  v,    Appleford,    5    Myl.  &  Cr.  R.,  3   Ch.  D.  (Enff.)    703;  Clifford  v. 

(Eng.)  56;    Falkner  v.  Butler,  Ambl.  Armsdell,  i  D.  F.  «  J.  (Eng.)  707;  Om- 

(Eng.)  514;  Carter  v.  Taggart,  16  Sim.  maney  r.  Butcher,  T.  &  R.  (Eng.)  260; 

(Eng.)  423;  Re  Haines'  Trusts,  Johns.  Legge  v.  Askill,  T.  &  R.  (Eng.)  265  n.; 

(Eng.)    199;     Cook    v.   Oakley,  i     P.  Wrench  v.  Jutting,  3  Beav.  (Eng.)  521; 
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prima  facie,  carry  the  proceeds  of  realty  directed  by  the  Will  to 
be  sold.^ 

b.  Residuary  Devises. — At  common  law,  a  residuary  devise 
was  specific  ;  *  hence  lapsed  and  void  devises  went  to  the  heir,^ 
but  all  contingent  and  residuary  interests,  which  had  not  been 
specifically  devised  and  remained  undisposed  of  at  the  time  of 

making  the  will,  passed   under  the   residuary   clause.*     Under 

Markham    t;.   Ivatt,  20   Beav.   (Eng.)  rods  ot  A,  and  the  town  neglected  for 

579 i    Newman  v.  Newman,  26  Beav.  twenty  years  to  comply  with  the  condl- 

(Eng.)  218.  tion,  the  devise  was  on  condition  subse- 

1.  See  §  II,  2, y,  (3).  quent,   and   the   lands   passed  on   for- 

2.  §  II,  I,  y,  n.  (i).  See  Wright  v,  feiture  to  the  residuary  devisees.  The 
Home,  8  Mod.  (Eng.)  255  n.  (e);  War-  testator  had  an  interest  undisposed  of 
ing  V,  Waring,  17  Barb.  (N.  Y.)  552,  depending  upon  the  contingency  of  the 
556;  Massey's  Appeal,  88  Pa.  St.  470;  performance  or  nonperformance  of  the 
Cheeves  v,  Haskell,  10  Rich.  Eq.  (S.  condition.  Hayden  v.  Stoughton, 
Car.)    534;  Barton   v.   King,  41   Miss.  5  Pick.  (Mass.)  528,  540. 

288,  2^19;    Gore  V.   Stevens,    i     Dana  But  the  reversionary  interest  must  be 

(Ky.)    201;     Lewis    v.    Patterson,    13  one  which  naturally   results  from  the 

Grant  (N.  Car.)  Ch.  223.  nature  of  the  devise  and  such  as  was 

8.   §  II,  2,y,  (i).  probably  contemplated  by  the  testator. 

4.   Doe  V.  Underdown,  Willes  (Eng.)  Therefore   land  which  the  widow  has 

293,  300;  Doe  V,  Scott, 3  M.  &  S.  (Eng.)  declined  to  accept  in  lieu  of  dower,  or 

300,  304;  Swart  V.  Gregory,  15  U.  C.  Q^  the  devisee  renounced,  goes  to  the  heir, 

B.  33^;  Alverson  v,  Randall,  13  R.  I.  and  not  the  residuary  devisee.    James 

71;    Hayden    v.    Stoughton,    5    Pick.  v.  James,  4  Paige  (N.  Y.)  117;  Waring 

(Mass.)  528;  Brigham  v.  Shattuck,  10  v.  Waring,  17  Barb.  (N.  Y.)  558. 

Pick.  (Mass.)  308;    Floyd  v.  Carow,  88  A   contrary  doctrine   obtains   as   to 

N.  Y.  560;  Youngs  V.  Youngs,  45  N.  Y.  personalty,   owing     to    the    peculiarly 

254,  258;   Arcularius  v.  Geisenhainer,  3  broad  characteristics  of  a  residuary  be- 

BradfT  (N.  Y.)  64;  Geyer  v.  Wentzell,  quest.     In   re  Frost's  Estate,  i   N.  Y. 

68  Pa.   St.  84;    Clole    v.    Clavton,    i  St  Rep.  340.     See  ^  II,  3,  a,  n.  (i). 

West  (C.  C.)  260;   Irwin  v.  Zane,  15  Virginia. — In  Virginia^  it    has  been 

W.   Va.  646;    Allen  v,   Vanmeter,   i  held  that  in  case  of  a  devise  without 

Mete.  (Ky.)  274.  words  of  limitation  (which  passed  but 

*^When  a  testator  has  given  away  all  a  life  estate)  the  reversion  will  not  pass, 

his  estate  and  interest  in  certain  lands,  especially  where  there  is  other  property 

so  that  if  he  were  to  die  immediately  upon  which  it  may  operate  under  the 

nothing  remains  undisposed  of,  he  can-  residuary  clause.  Kennon  v.  McRoberts, 

not  intend  to  give  anything  in  these  i  Wash.  (Va.)  96,  iii.     See   Horde  i/. 

lands  to  his   residuary   devisee.    That  McRoberts,  x  Coll.  (Va.)  337;  Minora, 

would  be  properly  the  case  of  a  lapsed  Dabney,  3  Rand.  (Va.)  191. 

devise  of  real  estate,  and  the  heir  and  This  is  contrary  to  the  rule  in  other 

not  the  residuary  devisee    shall  have  States.    Jackson  v.  Wells,  9  Johns.  (N. 

the  benefit  of  it.     The  converse  of  that  Y.)   222;    Harper  v,  Blean,  13   Watts 

proposition,   viz,  that    if    the  testator  (Pa.)  471,  473. 

has  not  given  away  all  his  interest  in  It  is  also  held  in  this  State  that  where 

the  land,  so  that  if  he  were  to  die  im-  the  residue  is  given  to  the  same  person 

mediately    something    would     remain  to  whom  the  life  estate  is  given,  the  re- 

undisposed  of,  it  is  to  be  presumed  that  version  will  not  be  included.    Phillips 

he  intended  to  give  the  remainder  in  v.  Melson,  3  Munf.  (Va.)  76. 

such  lands  to  the  residuary    devisee.  This  is  contrary  to  the  generally  ac- 

was  the  rule  adopted  in   the  case  of  cepted  position.     Harper  v,  Blean,  3 

Doe  V,  Scott,  3  M.  &  S.  (Eng.)  300;  Watts    (Pa.)    471,    473;    Norcum    v, 

and  that  rule,  we  think,  must  be  applied  D'Oeuch,  17  Mo.  98    See  Arcularius  v, 

to  the  case  at  bar."     Hence,  held  that  Sweet,  3  Bradf.  (N.  Y.)  64,  73. 

where  testator  devised  land  to  a  town  As  to  what  words  will  pass  rever- 

for  a  school  house,  provided  said  school  sionair  interests,  see  i  Jarm.  (5th  Am. 

house  be  erected  within  one  hundred  ed.)  *654,  ^663.    See  also  Wills. 
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Stat.  I  Vict.,  ch.  26,  §  25,  and  analogous  statutes,  in  the  absence 
of  a  contrary  intent  apparent  from  the  will,  all  interests,  either 
undisposed  of  or  ineffectually  disposed  of,  pass  under  a  general 
residuary  devise.^  But  a  share  of  the  residue  itself  which  fails, 
is  not  within  the  act,  and  devolves  upon  the  heir  as  undisposed 
of.*  A  general  residuary  devise  carries  the  rents  and  profits  ac- 
cruing on  a  specific  devise  to  take  effect  in  futuro  between  the 
death  of  the  testator  and  its  taking  effect  in  possession,*  but  not 
the  intermediate  income  accruing  upon  the  residuary  real  estate 
prior  to  its  vesting  in  possession,  where  the  residuary  devise  itself 
is  contingent  or  future,*  unless  blended  with  residuary  per^onal- 

1.   ^^  II,  2,  fy  (2),  (3).     See  also  ^  I,  that  part    if   the    testator    has    used 
n.  (3).  words  showing  an  intention    to   that 
See,  as  to  construction  of  stat.  i  Vict.,  effect.     But  such    intention    must    be 
ch.    26,    §  25,  and    what    words  will  shown;  whereas,  in  the  case  of  a  general 
restrict  the  operation  of  the  residuary  residuary  devise,  the  act  says  it  shall 
clause,   Cogswell  v,  Armstrong,   2  I^.  be  presumed,     i   Jarm.   (5th  Am.  ed.) 
&  J.  (Eng.)  227;  Green    v.  Dunn,  20  *652;    Springett  v.  Jennings,  L.  R.,  10 
Beav.  (Eng.)  6;   Culsha  v.    Cheese,  7  Eq.  488;  6  Ch.  Ap.  (Eng.)  333;  In  re 
Hare     (Eng.)    236;     Carter    v.    Has-  Brown,  i  K.  &  J.  (Eng.)  522. 
well,   26  L.  J.,   Ch.    (Eng.)   576;  Bur-  2.   Greated    v.    Greated,     26     Beav. 
ton  V,  Newbery,  L.  R.,  1  Ch.  D.  (Eng.)  (Eng.)  621;  Burnet  v.  Burnet,  30  N.  J. 
241;  Circuit  V,  Perry,  23  Beav.  (Eng.)  Eq.  595.     See  Vreeland  v.  Van  Ryper, 
275;  Doe  v.  Thomas,  i  ^l.  &  Gr.  (Eng.)  2  C.  E.  Green   (N.  J.)  133;  Sacke^tt  v. 
335,  544;  Leach  v.  Jay,  L.  R.,  9  Ch.  D.  Mallory,  i  Mete.  (Mass.)  3^5. 
(Eng.)  42.  Contra^  West  xk  West,  89  Ind.  529. 
As  to  what  words  will  be  sufficient  Compare  §§II,  2,  /*,  (2),  ^  II,  3,  a,  (i). 
to   pass   after  acquired  realty,  Damon  3.   Stephens  v.  Stephens.  Cas.  t  Talb. 
V.     Bibber,   135     Mass.    458;    Church  (Eng.)  228;  Duffield  v.  Duffield,  3  Bli. 
V.   Warren   Mfg.  Co.,    14  R.  I.    5J9;  N.  S.  (Eng.)  621;  i  Dow  &  CI.   (Eng.) 
Gardner  v.  Gardner,  37  N.  J.  Eq.  487;  395;   In   re   Mowleon,   L.   R.,  18    Eq. 
Phillipsburgh   v.   Bruch,  37   N.  J.  Eq.  (Eng.)  9;  Holmes   v.  Prescott,  10  Jur. 
A82;   Edwards  v.   Warren,  90  N.  Car.  N.  S.  (Eng.)  507;  33  L.  J.,  Ch.  (Eng.) 
004;  Bradley  v,  Rees,  113  III.  327;  Will-  264.     But  see  Brailsford  v.    Heywood, 
iams  V.  Johnson,  112  111.  61;  Briggs  v.  2  Dessaus.  (S.  Car.)  18,  32. 
Briggs,  69  Iowa  617;  Hopper's  Estate,  Devises  of  realties  to  take  effect  at  a 
66  Cal.  80.     See  Wills.  future  period,  whether  vested  or  con- 
Under  2  Ind.  Rev.  St.  1876,  p.  573,  tingent,  do  not,  as  a  rule,  carry  the  in- 
providing    that    no    devise    of     either  termediate  rents   and  profits.    Genety 
realty  or  personalty  shall  lapse  by  rea-  xk  Fitzgerald,  Jac.  (Eng.)  468;  i  Jarm. 
son  "of  the  death  of  the  devisee  in  the  (5th  Am.  ed.)  *652. 
lifetime    of   the   testator,   held    that  a  If  there  is  no   residuary   clause,  such 
devise   to  A  for  life,  remainder  to  B,  profits  descend  to  the  heir.     Hopkins 
where  B  died  before  the  testator,  would  v,   Hopkins,   Cas.  t  Talb.    (Eng.)  44; 
not  pass  as  a  lapsed  devise  to  the  resid-  Bullock  v.  Stones,  2  Ves.  (Eng.)  521; 
uary     devisees.      Holbrook     v.     Mc-  Wills  f.  Wills,  1  D.&  War.  (Eng.)  439. 
Cleary,  79  Ind.  167.  4.    Hopkins     v,     Hopkins,     Cas.    t. 
Particular  Residue. —  These  statutes  Talb.   (Eng.)  44;    s.    c,  Hawkins  on 
only  apply  to  general  residuary  devises.  Wills,  App.    i ;  Hodgson  v.  Bective,  1 
and  do  not  extend  to  a  devise  of  the  H.   &  M.    (Eng  )  376;  s.  c,  10  H.  L. 
residue    of    particular   propertj',  as   a  Cas.    (Ene.)  656,  wi;    Wade  Gery  r. 
devise   of  **all    the   rest    of  my   free-  Handley,  L.  R.,  3  Ch.  D.  (Eng.)  374. 
hold     hereditaments    situate     in     the  "Where  there  is  an  executory  devise 
parish  of  A."     Springett  v.  Jennings,  of  real   estate,   and   the     intermediate 
L.    R.,  6  Ch.   App.   (Eng.)  333.    See  rents  and  profits  are  not  disposed  of. 
Re  Brown,  i  K.  &  J.  (Eng.)  522.  they  descend   to   the  heir  at  law,  the 
A    particular    residue    may,  indeed,  rule   being   different  as  to  personalty, 
upon  failure  of  a  gift  of  a  part,  include  (See  Remainders.)  On  the  other  han(l« 
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ty,  in  which  case  the  intermediate  income  of  both  the  residuary 
real  and  personal  estate  pass  by  the  same  residuary  clause.^ 

if,  ailer  an  executory  devise  of  a  partic-  the  rents,  can  establish  their    claim.*' 

ular  estate,  there  is  a  general  residuary  i  Jarm.  ( 5th  Am.  ed.)  *653. 

clause,  it  will  earn'  the   intermediate  See   Wood,  V.   C,  in  Hodgson   v. 

rents  and  profits  of  the  lands  first  de-  Bective,  i  H.  &  M.   (Eng.)   376,  392; 

vised.    The  question  here  is  as  to  the  Sir  E.  Sugden,  in  Wills  v.  Wills,  i  Dr. 

interim  enjoyment    when   the  residue  &  War.  (Eng.)  451,  452,  upon  Duffield 

is  the  subject  of  the  executory  devise,  v,  Elwes,  2  S.  &  St.  (Eng.)  544. 

If  you  look  at  the  nature  of'^a  resid-  As  to  what  words  will  amount  to  a 

uary  devise  of  real  estate,  the  answer  gift  of  the  intermediate  rents,  see  Tur- 

is  obvious,  that  the  mere   fact  of  its  ton  v,  Lambarde,  1  D.  F.  &  J.   (Eng.) 

being  a  residuary  devise  of  real  estate  495;     D'Eyncourt     v.     Gregory,     34 

could  not  operate  in  the  manner  sug-  Beav.  (Eng.)  36. 

gested — I.  «.,  carry  the  intermediate  in-  By  the  word  future  is  meant  de- 
come  because,  up  to  the  Wills  act  ferred  in  enjoyment;  not  necessarily 
(see  Wills),  the  residuary  devise  of  continarenL  i  Jarm.  Wills  (5th  Am. 
real  estate  was  not  less  specific  than  a  ed.)  ^052. 

devise  of  Blackacre^  since  a    person  The  rule  is   the  same  with  resard  to 

could  only  devise  all  the  estates  he  had ;  trusts.     Lord  Talbot,  in  Hopkins  v, 

that  is,  the  actual  property  he  possessed  Hopkins,  Cas.  t.  Talb.  (Eng.)  44;  Sir 

at  the  date  of  his  will.    There   would  E.  Sugden,  in  Wills  v.  Wills,  i  Dr.  & 

seem,  therefore,  to  be  no  reason  why  a  War.    (Eng.)    455;     Wade    Gery    v, 

simple  residuary  devise   should    have  Handley,  L.  R.,  i  Ch.  D.  (Eng.)  653; 

the    operation    contended    for.    Then  s.    c,    L.  R.,  3  Ch.   D.    (Eng.)    374; 

the  Wills  act  could  not,  on  this  point  In  re  Eddel's    Trusts,  L.    R.,  11  £q. 

of  construction,  make   any  difference,  (Eng.)  559. 

because  all  that  that  act  does  is  simply  Nevertheless  an  opinion  was  formerly 
to  sweep  in  everything  he  might  have  entertained  by  ancient  judges  that  a 
at  the  time  of  his  decease,  but  not  to  general  residuary  devise,  although  con- 
alter  the  rule  of  construction,  which  tingent  in  terms  and  uncombined  with 
has  been  adopted  in  favor  of  the  heir  a  gift  of  residuary  personalty,  would 
at  law,  namely,  that  you  must  find,  for  of  itself  carry  the  intermediate  rents 
that  is  the  rule,  express  words,  or,  I  and  profits  before  the  period  of  vesting 
should  rather  say,  manifest  intention  Lord  Hard wicke  in  Gibson  v.  Mont- 
(necesrary  implication  it  has  been  fort,  i  Ves.  Sr.  (Eng.)  485;  Lord 
sometimes  called)  on  the  face  of  the  Brougham  in  Ackers  v,  Phipps,  3  CI. 
whole  will  to  exclude  him  from  that  &  F.  (Eng.)  691.  So  held  in  Rogers 
benefit  which  the  rule  of  law  has  con-  v,  Ross,  4  Johns.  Ch.  (N.  Y.)  397. 
ferred  on  him.  The  stmple  fact  of  a  1.  Stephens  v.  Stephens,  Forest, 
devise  of  residuary  real  estate  seems  to  (Eng.)  228;  Genery  v.  Fitzgerald,  Jac. 
me  clearly  not  to  alter  the  rule  as  to  (Eng.)  468;  Ackers  v.  Phipps,  3  CI.  & 
the  intermediate  rents  which  is  estab-  F.  (Eng.)  691;  5  Sim.  (Eng.)  ^4;  9  Bli. 
lished  in  the  case  of  a  specific  devise,  (Eng.)  N.  S.  431.  See  also  Glanville 
nor  do  I  find  any  authority  which  v.  Glanville,  2  Mer.  (Eng.)  38;  Lachlan 
would  authorize  me  to  say  so."  Pap-  v.  Reynolds,  9  Hare  (Eng.)  796; 
wood,  C.  C,  in  Hodgson  v,  Bective,  Rogers  v,  Ross,  4  Johns.  Ch.  (N.  Y.) 
I  H.  &  M.  (Eng.)  376,  39c,  396.  397;  Brailsford  v.  Hey  ward,  2  Dessaus. 
"It  is  impossible,  in  the  absence  of  (S.  Car.)  31;  Dougherty  v,  Doughertj', 
any  words  clearly  leading  to  what  the  2  Strobh.  Eq.  (S.  Car.)  63;  Hurford  v. 
court  considers  judicially  to  imply  a  Haines,  67  Ind.  240. 
gift  of  the  intermediate  rents,  that  any  *'The  general  principles  are  these: 
such  gift  can  be  introduced  into  the  When  personal  estate  is  given  to  A  at 
testator^s  will.  Neither  the  persons  twenty-one  that  will  carry  the  inter- 
waiting  until  the  executor's  devise  shall  mediate  interest.  If  a  testator  gives 
take  effect  nor  the  person  who  shall  his  estate  Blackacre  at  a  future 
first  come  into  esse  when  the  executory  period,  that  will  not  carry  the  inter* 
devise  has  taken  effect,  nor  all  the  per-  mediate  rents  and  profits;  but  where 
sons  who  may  be  interested  under  the  he  mixes  up  real  and  personal  estate  in 
aeries  of  devises  following  that  execu-  one  clause,  the  question  must  be 
tory  devise,  by  way  of  accumulation  of  whether    he    does    not  show    an  in* 
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4.  Cumulative  and  Snbftitational  Bequeits — ^Repeated  Lapuriei. — If 

two  legacies  are  given  to  the  same  person,  and  the  intent  is  that 
the  legatee  shall  have  both,  the  legacies  are  said  to  be  cumula- 
tive ;  if  the  latter  is  only  a  repetition  of  the  former,  or  is  given 
instead,  or  in  substitution  of  the  former,  it  is  said  to  be  substi- 
tutional. In  ascertaining  the  intent,  the  following  rules  of  con- 
struction have  been  adopted  :  * 

1.  If  the  same  specific  thing  is  bequeathed  twice  to  the  same 
legatee  in  the  same  will  or  in  the  will  and  again  in  the  codicil,  the 
legatee  can  claim  the  benefit  of  only  one  legacy,  because  the 
same  identical  thing  can  only  be  given  once.* 

2.  Legacies  of  quantity  bequeathed  by  one  and  the  same  in- 
tention that  the  same  rule  must  17  N.  E.  Rep.  470;  Grimes  v.  Smith, 
operate   on  both."    Lord  Eldon  in    70  Tex.  217.    See  Wills. 

Genery  v,  Fitzgerald,  Jac.  (Eng.)  468;  The  principles  governing  the  devo- 
Hodgson  V.  Bective,  i  H.  &  M.  (Eng.)  lution  of  the  income  of  restduarj 
376,  394.  realty  are  not  affected  by  Stat,  i  Vict, 

In  applying  these  principles  great  ch.  26,  §  24,  and  analogous  acts  which 
care  is  required  to  distinguish  a  real  make  the  will  with  reference  to  the 
blending  of  the  realty  and  personalty  real  and  personal  estate  comprised  in  it 
from  a  mere  gift  of  the  one  by  refer-  speak  from  the  death,  i  farm.  (5th 
ence  to  some  of  the  trusts  of  the  other.  Am.  ed.).  '•651,  *654;  citing  Hodg^n  v, 
Hodgson  v.  Bective,  i  H.  &  M.  (Eng.)  Bective,  i  H.  &  M.  (Eng.)  396. 
397.  1.  The  intention  of   the  testator  is 

It  is  also  essential  to  distinguish  be-  the  rule  of  construction,  and  the  inten- 
tween  a  postponed  or  contingent  gift  of  tion  is  to  be  sought  for  and  collected 
the  residue^  and  a  particular  interest  to  from  the  language  of  the  instrument, 
commence  in  future  in  a  fund  already  the  form  and  character  of  the  l>equests, 
constituted,  which  latter  does  carry  the  objects  of  his  bounty,  circum- 
intermediate  income  even  of  person-  stances  of  the  testator,  and  the  whole 
alty.  Talbot  v.  levers,  L.  R.,  20  Eq.  scope,  arrangement  and  structure  of  the 
(Eng.)  255;  Weatherall  v.  Thorn-  will.  Hornblower,  C.  J.,  in  Jones  t^. 
burgh,  L.  R.,  8  Ch.  D.  (Eng.)  261.  Creveling,  4  Harr.  (N.  J.)  127;  s.  c,  i 
See  also  In  re  Drakeley*s  Estate,  Zab.  (N.  J.)  573.  Kent,  C.  J.,  in  De 
19  Beav.  (Eng.)  395;  Marriott  v.  Witt  v.  Yates,  10  Johns.  (N.  Y.)  156, 
Turner,  20  Beav.   (Eng.)   557;   In    r<f     159, 

Sanderson's  Trust,  3  K.  &  J.  (Eng.)  These  are  the  two  leading  cases  in 
5x0.     Compare  f^W,  the  United  States.     See  also  Ridges  v. 

A  devhe  of  ^*all  tke  residue*^  of  the  Morrison,  i  Bro.  C.  C.  (Eng.)  389; 
testator's  property  or  of  his  estate  is  Corte  v.  Boyd,  2  Bro.  C.  C.  (Eng.)  527; 
presumed  to  pass  real  as  well  as  per-  Lolly  v.  Stocks,  19  Beav.  (Eng.)  303; 
sonal  property,  meaning  thereby  the  Hubbard  v.  Alexander,  L.  R.,  3  Ch.  D. 
surplus  left  after  all  liabilities  have  been  (Eng.)  738;  Rice  v,  Boston  etc.  Aid 
discharged  and  the  other  specific  pur-  Society,  56  N.  H.  191,  198. 
poses  of  the  will  carried  into  effect.  Criticizing  English  cases.  Orrick  v. 
Faust  V.  Birner,  30  Mo.  414;  Eraser  v,  Boehm,  49  Md.  72,  100. 
Hamilton,  2  Dessaus.  (S.  Car.)  573;  These  rules  have  no  application  to 
Chapman  i;.  Chick,  i  Wash.  (C.  C.)  45.  the  case  of  a  residue  given  to  a  person 
See  also  81  Me.  109;  Parker  v,  Parker,  to  whom  previously  a  specific  or 
5  Mete.  (Mass.)  134;  Commonwealth  v.  pecuniary  gift  has  been  made.  In  such 
Hackett,  102  Pa.  St.  50c;  Smith  v.  case  the  legatee  is  entitled  to  both. 
Smith,  17  Gratt.  (Va.)  2&;  Atkins  v.  Kirkpatrick  v  Bedford,  L.  R.,  4  App. 
Akron,  2  Ired.  Eq.  (N.  Car.)  58;  Cas.  (Eng.)  96,  103;  Cushing  v.  Burrell, 
Cruger  v,   Hej'ward,  2    Dessaus.    (S.     137  Mass.  21. 

Car.)  422;  Wynne  v.  Wynne,  23  Miss.  a.  Wms.  Exrs.  (7th  Eng.  ed.)  1289; 
251;  Robertson  v.  Johnston,  24Ga.  102;  Toller  Ex.  335;  Suisse  v.  Lowther,  2 
Parish  v.  Cook,  78  Mo.  212;  Pierce's  Hare  (Eng.)  432.  See  In  re  Zeile,  74 
Estate,  56  Wis.  560;  Hale  v.  Hale  (111.),    Cal.  125. 
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strument,  if  of  unequal  amounts,  are  cumulative  ;  ^  if  equal,  the 
second  is  considered  a  repetition  or  substitution  of  the  first,  and 
the  legatee  is  entitled  to  one  only  * 

3.  Legacies  of  quantity,  given  by  different  testamentary  in- 
struments, as  by  will  and  codicil,  to  the  same  person,  are  prima 
facie  cumulative,  whether  of  equal  or  unequal  amounts,^  unless 

1.  Rop.  Leg.  (2nd  Am.  ed.)  *998;  against  accumulation,  founded  upon 
Yockney  v.  Hansard,  3  Hare  (Eng.)  the  fact  that  both  are  contained  in  the 
632;  Curry  v.  Pile,  2  B.  C.  C.  (Eng.)  same  instrument,  rebutted.  Hence 
225;  Bay  ley  v,  Quin,  3  lyr,  &  War.  where  the  words  were,  "I  do  give  and 
(Eng.)  116;  Adnam  v.  Cole,  6  Beav.  bequeath  unto  my  two  daughters, 
(Eng.)  353;  Windham  v.  Windham,  Christina  Jones  and  Deborah  Jones, 
Finch  (Eng.)  267.  each  four  hundred  dollars,  to  be  paid 

2.  I  Rop.  Leg.  (3rd  Am.  ed.)  *996;  them  by  my  executors.  If  they  are  not 
Holford  V.  Wc«d,  4  Ves.  (Eng.)  75;  of  age  at  my  decease,  I  order  my  ex- 
Greenwood  V,  Greenwood,  i  Bro.  C.  C.  ecutors  to  pay  each  of  them,  yearly 
(Eng.)  30  n.;  Garth  v.  Meyrick,  i  Bro.  and  every  year,  the  interest  of  four 
C.  C.  (Eng.)  30;  Holford  v.  Wood,  4  hundred  dollars  until  they  arrive  of 
Ves.  (Eng.)  79,  91;  Brine  v.  Ferrier,  7  age.  I  further  order  my  executors  to 
Sim.  (Eng.)  549;  Early  v.  Benbow,  2  pay  out  of  my  estate  to  Christina  Jones 
Col.  (Eng.)  354;  Manning  v,  Thesiger,  four  hundred  dollars  one  year  after  my 
3  M.  &  K.  (Eng.)  29.  decease;    and   to    pay  Deborah   Jones 

This,  nevertheless,  will  depend  upon  four  hundred  dollars  two  years  after  my 

the  intention  to  be  gathered  from  the  decease,  in  full  of   their  legacies  be- 

^'internal   evidence    and    the    circum-  queathed   to  them."    Held^  that  each 

stances  of  the  case."   Kbkt,  C.  J.,  in  legatee  was  entitled  to  eight  hundred 

De  Witt  V,  Yates,  10  Johns.  (N.  Y.)  dollars. 
156;  HoRNBLowER,  C.  J.,  in  Jones  v.        **In      Addition"  —  "And     Furtber" — 


156; 
Cre 


.reveling,  4  Harr.    (N.  J.)    127,    128;  **Moreo¥or." — These    and    similar    ex- 

Barkenshaw  V.  Hodge,  22  W.  R.  (Eng.)  pressions  have  been  held  sufficient  to 

484.  overcome  the  rule  in  favor  of  substitu- 

To    overcome    the    presumption    in  tion  and  show  that  accumulation  was 

favor  of  substitution  where  Uie  sums  intended.     Rop.  Leg.   (2nd   Am.   ed.) 

are  equal,  some  new  or  additional  cause  *998;  Jones  v,  Creveling,  4  Harr.  (N. 

for  enlarging  the  bounty  must  be  as-  J.)  127,  134;  Barkenshaw  v,  Hodge,  22 

signed,  unless     the    intent    to    confer  W.  R.  (Eng.)  484.     See  also  Wigram, 

cumulative     legacies     clearly    appears  V.  C,  in  Lee  v.  Pain,  4  Hare  (Eng.) 

from  the  words  of  the  will.    The  fact  196,  220. 

that  in  one  part  of  the  will  testator  Whore  One  of  tlie  Bequests  Is  to  a 

bequeathed     a    legacy    of    a    certain  Olasa. — Where  the  will  read  to  **M  N 

amount  to  children  to  be  paid  as  they  $8,000  on  interest  during  her  life,  and 

arrived  at  twenty -one,  and  in  a  subse-  then  to  her  heirs  and  assigns;  to  the 

quent  part  of  the  instrument  charged  a  children  of  J  N  $8,000  in  like  manner," 

legacy  of  same  sum  on  land  devised,  and  M  N  is  one  of  the  children  of  T  N, 

and  that  the  first  bequest  being  charged  the  rule  has  no  application.    "M  N  is 

on  personalty  was  vested,  and  the  sec-  taken    out  of   the   class    b^    the  first 

ond  subject  to  lapse,  through  the  rule  sentence  and  made  the  special  object  of 

in  Paulet  v,  Paulet,  i  Vern.  (Eng.)  204,  bounty;  in  the  second,  M  N  is  referred 

does  not  make  the  bequests  cumulative,  to  as  an  example  of  the  mode  of  in- 

De  Witt  V.  De  Witt,  10  Johns.  Ch.  (N.  vesting  the   legacy  bequeathed   to  the 

Y.)  156,  159.  class.    The  words  directing  the  mode 

But  in  Jones  v,  Creveling,  4  Harr.  of  disposing  of  the  latter  legacy  clearly 

(N.J.)  127,  134,  it  was  said  that  where  exclude  M    N    from  all   parUcipalion 

the  bequests,  though  of  similar  sums,  in  it."  Orrick  v.  Boehm,  49  Md.  72,  100. 

are  charged  on  different  funds,  payable  3.  Hooley  v.   Hatton,   i  Bro.   C.  C. 

on  different  events,  times  and  contin-  (Eng.)  390  n.;  Lbach,  V.  C,  in  Hurst 

gencies,  the  one  carrying  interest,  the  v.  Beach,  5  Madd.  (Eng.)  358;  Lee  v, 

other  not,  the  legacies,  though  in  amount  Pain,  4  Hare  (Eng.)  201,  210;  Roach  v. 

nominally   the  same,  are  of   different  Cullen,  6  Hare  (Eng.)  531;    Cresswell 

values,     and    the    legal    presumption  v.  Cresswell,  L.  R.,  6  £q.  (Eng.)  69; 
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Wilson  V.  0*Leary,  L.  R.,  12  Eq.  (Eng.)  there  Ib  a  gift  to  a  person  with  a  differ- 

525;  L.  Rm  7  Ch.  D.  Eng.  448;  Russell  ent  gift  written  in  the  margin  of  the 

V.  Dickson,  4  H.  L.  Cas.  (Eng.)  293;  will.     Martin  v»  Drinkwater,  20  Beav. 

Ir.  Rep.,  4  Eq.  316;  /»  re  Zeile,  74  Cal.  (Eng.)  215. 

125,  131;  Rice  V,  Boston  etc.  Aid  So-  OlroumitaiiOM  BtrtngtlmilBff  tlw  Pre- 

cietv,  56  N.  H.  XQif  198,  e/  seq,;  Utley  nimption  in  Favor  of  Accnimil»tion,— 

V.  Titcomb,  63  N.  H.  129.  The    presumption    that    legacies    are 

For  illustrations  of  the  rule  where  the  cumulative  from  their  being  given  by 

amounts  are  equal,  see  Wallop  v.  Hew-  different    instruments    is  strengthened 

ett,  L.  R.,  2  Ch.  Rep.  70;  Newport  v.  where  thej  are  not  ejusdem  generis^  as 

Kjnaston,  Finch  (Eng.)  294;  Forbes  v.  where  an  annuity  and  a  sum  of  mone>' 

Lawrence,  i  Coll.  (Eng.)  495;  Baillie  are  given.    Masters  v.  Masters,  i   P. 

V.  Butterfield,  i  Cox  (Eng.)  392;  James  Wms.  (Eng.)  423,  424.     See  also  Atty. 

V.  Semmens,  2  H.  Bl.  (Eng.)  219;  Ben-  Gen.  v.  George,  8  Sim.  (Eng.)  138. 

yon  V,  Benyon,  17  Ves,  (Eng.)  34;  Lee  Or  two  annuities,  the  one  payable 

V,  Pain,  4  bare  (Eng.)  216.  quarterly,  the  other  half-yearly.     Cur- 

Where  the  amounts  are  unequal,  rie  v.  Pve,  17  Ves.  (Eng.)  462. 
Mann  v.  Fuller,  Kay  (Eng.)  624;  Pit  Or  where  one  legacy  is  vested  and  the 
V,  Pidgeon,  i  Ch.  Cas.  (Eng.)  301;  other  contingent.  Hodges  v.  Peacock, 
Hooley  v.  Hatton,  2  Dick.  (Eng.)  461;  3  Ves.  (Eng.)  735. 
s.  c,  I  Bro.  C.  C.  (Eng.)  389  n.;  Masters  Or  where  one  is  payable  immediately 
V,  Masters,  i  P.  Wms.  (Eng.)  423;  on  the  testator's  death  and  the  other  at 
Mackenzie!;. Mackenzie,  2  Russ.  (Eng.)  a  future  period.  Wray  v.  Field,  2 
272,  273;  Wray  v.  Field,  6  Madd.  (Eng.)  Russ.  C.  C.  (Eng.)  261,  262.  See  also 
300;  s.  c,  2  Russ.  (Eng.)  257;  Lyon  v.  Suisse  v.  Lord  Lowther,  2  Hare  (Eng.) 
Cahill,  I  Coll.  (Eng.)  449;  Gay  v.  Sharp,  424;  Lee  z;.  Pain,  4  Hare  (Eng.)  223; 
I  Myl.  &  K.  (Eng.)  589;  Hodges  t^  Spire  v.  Smith,  i  Beav.  (Eng.)  419; 
Peacock,  3  Ves.  (Eng.)  735;  Johnstone  Robley  v.  Robley,  2  Beav.  (Eng.)  05; 
V.  Lord  Harrowby, Johns.  (Ens.)  425;  i  Guy  v.  Sharp,  i  Myl.  &  K.  (Eng.)  589; 
De  G.  F.  &  J.  (Eng.)  183;  Watson  v.  Strong  v,  Ingram,  6  Sim.  (Eng.)  197, 
Reed,  5  Sim.  (Eng.)  431;  Gordon  v.  Atty.Gen.  v.  George,  8  Sim.  (Eng.)  I38' 
Hoffman,  7  Sim.  (Eng.)  29;  Atty.  Gen.  Wright  v,  Cadogan,  2  Eden  (Eng.)  239. 
V,  George,  8  Sim.  (Eng.)  138;  Twee-  So  where  a  different  or  additional 
dale  V,  Tweedale,  10  Sim.  (Eng.)  453;  motive  is  assigned  for  making  the  sec- 
Spire  V,  Smith,  I  Beav.  (Eng.)  419;  ond  bequest.  Ridges  v,  Morrison,  i 
Robley  v.  Robley,  2  Beav.  (Eng.)  95;  Bro.  C.  C.  (Eng.)  388. 
Hertford  v.  Lowther,  7  Beav.  (Eng.)  Oiroumttaiicea  Bhowliif  a  Ckmtrary 
107.  Inte]it.--Rule  III,  like  Rule  II,  is  only 

The  fact  that  the  codicil  recites  the  valuable  as  a  means  of  discovering  the 

gift  by  will  does  not  affect  the  construe-  intention,    and    where    circumstances 

tion.    Guy  z\  Sharp,  i  M.  &  K.  (Eng.)  show  a  contrary    intent  to  that  pre- 

589.  scribed  by  the  rule  it  does  not  apph*. 

Requests  of  a  share  of  residue  by  will  Guy  v.  Sharp,  i  Myl.  &  K.  (Eng.)  5^. 

and  of  a  pecuniary  legacy  by  codicil  are  See   Martin    v.  Drinkwater,  2    Beav. 

of  course  cumulative.    Gordon  v.  An-  (Eng.)   215;   Yockney    v.   Hansard,  3 

derson,  4jur.,  N.  S.  (Eng.)  1097;  Legder  Hare  (Eng.)  620;  Russell  v.  Dickson, 

V.  Hooker,  18  Jur.  (Eng.)  481.  2  Dr.  &  W.  (Eng.)  133;  4  H.  L.  Cas. 

Exoeptioni— Becondlnttnunentlneor-  (Eng.)  293. 

porated  with  Flrat. — Where  the  addt-  Hence,  if  the  second  bequest  is  ex- 

tional  instrument  is  treated  as  explana-  planatory  of  the  first,  or  adapts  it  to  al- 

tory  of  and  to  be  incorporated  with  the  tered    circumstances,  as   the  death  of 

original  will,  the  case  may  be  brought  legatees,  the  second  gifl  is  substitutional, 

within  the  rule  as  to  additional  gifts  by  Theobald  on  Wills  (2nded.)   117.    See 

the  same  instrument.  Duke  of  St.  Albans  Moggridge  v.  Thackwell,  i    Ves.  Jun. 

V.  Beauclerk,  2  Atk,  (Eng.)  636;  Eraser  (Eng.)  473;   Barclay  v.   Wainright,  3 

V.  Byng,  I  R.  &  M.   (Eng.)  90.    See  Ves.  462;  Allen  v.  Callow,  3  Ves.  289; 

Sir    John    Nicholl    in    Ing^ram    v.  Osborne  v*  Duke  of  Leeds,  5  Ves.  369. 

Strong,  2  Phil.  (Eng.)  312.  See  further  Tuckey  v,  Henderson,  33 

In  the  same  way  several  testamentary  Beav.   (Eng.)   174;   Lord   Hertford  v. 

papers  may  be  so  connected  together  Lord  Lowther,  7  Beav.  (Eng.)  107;  Lee 

as  to  be  in  fact  one  instrument.    Brine  v.   Pain,  4   Hare   (Eng.)   240;  Saure^' 

V.  Ferrier,  7  Sim.  (Eng.)  549.  v.  Rumney,  5  De  G.  &  Sm.  (Eng.)  698; 

The    same  principle  applies  where  Watson  v.  Reed,  5  Sim.   (Eng.)  431; 
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the  amounts  are  the  same  and  expressed  to  be  g^ven  with  the 
same  motive,^  or  it  appears  from  intrinsic  evidence  that  the  sec- 
ond instrument  was  intended  as  a  mere  substitution  for  the  first.^ 
If  either  of  these  latter  circumstances  occurs,  the  second  legacy 

Strong  V.  Ingrain,  6  Sim.  (Eng.)  197;  A    legacy   to  the    "R   T   Seminary 

Gillespie  v.  Alexander,  2  Sim.  &  Stu.  and  the  H  T  Seminary  $10,000"  is  a 

(Eng.)    145;   Hemming   v*  Gurrey,    2  legacy  of  that  amount  to  each.    Taylor 

Sim,  &  Stu.  (Eng.)  311;  s.  c,  i   Bligh,  v,  Tolen,  38  N.J.  Eq.  91,  97. 

N.  S.  (Eng.)  479;   I  I)ow  (Eng.),  N.  S.  If  a  testator  expressly  declares  one 

35;  Fraser  t;.  Btng,  i  Rus8.&  Myl.  (Eng.)  gift  to  be  in  addition  to  another,  and  in 

90;  WraA'  v.  Field,  6  Madd.  (Eng.)  300;  another  instance  makes  a  gift  without 

6.  c,  2  Kuss.  (Eng.)  257;  Atty.  Gen.  v,  atw    such    declaration,    the    omission 

Harley,  4  Madd.  (Eng.)  263;  Allen  v.  afu>rds  ground  for  an  argument  that  the 

Callow,  \  Ves.  (Eng.)  289;  Barclay  v.  latter  gift  was  intended  to  be  substitu- 

Wainwright,  3   Ves.   (Eng.)    462;  Os-  tional,  but  is  not  conclusive.    Wigram, 

borne  v,  Leeds,  5  Ves.  (Eng.)  369;  Cur-  V.  C,  in  Lee  v.  Pain,  4  Hare  (Eng.) 

rie  V.  Pye,  17  Ves.  (Eng.)  462;  James  219,  221,  233;  Sugden,  C,  in  Russell  v. 


V.  Semmens,  2    H.    Bl.    (Enj.)     213;     Dickson,  2  Dr.  &  W.  (Eng.)   139.    See 

J5^;     also  Hooley  v.  Hatton,  i  Bro.C.C.(r 
Campbell   v.  Radnor,   i    Bro.    C.    C.    390,  n.;  Allen  t'.  Callow,  3  Ves.  (Eng.) 


Jackson  v,  Jackson,  2  Cox  (£ng.)  3c;     also  Hooley  v.  Hatton,  i  Bro.C.C. (Eng.) 


(Eng.)  271;  St.  Albans  v.  Beauclerk,  2  209;  Mackenzie  v.  Mackenzie,  2  Russ. 

Atk.  (Eng.)  636;  Mayor  of  London  v.  (Eng.)   272;   Wray    v.  Field,  2  Russ. 

Russell,  Finch  (Eng.)  290.  (Eng.)  257;  s.  c,  6  Madd.  (Eng.)  300; 

So  if  the  second  gift  is  coupled  with  Barclay  v,  Wainwright,  3  Ves.  (Eng.) 

a  gift  of   some  specific   thing  already  462;  Wms.  Exrs.  (7th  Eng.  ed.)   1290; 

E'ven.     Currie  v,  Pye,   17   Ves.  462;  Manifold's  Appeal,  126  Pa.  St.  508. 

ord   Mayor  of   London    v.   Russell,  1.  Wms.  Exrs.  (7th  Eng.  ed.)  1292; 

Finch  (Eng.)  200;  explained  in  Bren-  Rop.  Leg.  (2nd  Am.  ed.)  *ioo7,  *ioi2; 

nan  v,  Moran,  0  Ir.  Ch.  131.  Benyon  v,  Ben  von,  17  Ves.  (Eng.)  34; 

Or  if  the  testator  revokes  by  a  codicil  Hurist  v.  Beach,  5  Madd.  (Eng.)  351, 

a  portion  of  a  prior  gift,  and  then  re-  358.     See  In  re  Zeile,  74  Cal.  125,  131. 

peats  the  rest,  so  that  the  repetition  *'The  court  raises  this  presumption 

may    be    explained    as   ex    abundanii  only  where  the  double  coincidence  oc- 

cauteia.     Benyon  v.  Benyon,  17  Ves.  curs  of  the  same  motive  and  the  same 

(Eng.)  34;  HinchclifTe  v,  Hinchcliffe,  2  sum   in  both  instruments.    It  will  not 

Dr.  &  b.  (Eng.)  96.  raise  it  if  in  either  instrument  there  be 

Or  where  the  testator  shows  by  re-  no  motive,  or  a  different  motive    ex- 

ferring  to  the  preceding  gift  as  a  '*suf!i-  pressed,  although  the  sums  be  the  same; 

cient"  provision  that  that  sift  was  all  nor  will  it  raise  it  if  the  same  motive,  be 

the  legatee  was  intended  to  nave.   Rob-  expressed  in  both  instruments  and  the 

ley  V,  Robley,  2  Beav.  (Eng.)  95.  sums  be  diflferent."    Leach,  V.  C,  in 

A  difference  in  the  way  in  which  the  Hurst  t\  Beach,  c;  Madd.  (Eng.)  351, 

twogifts  are  given  favors  the  cumulative  ^59.      See    Macliinnon    v.    Peach,    2 

construction.     Hodges  v.  Peacock,    3  Keen  (Eng.)  555;  Lord  v,  Sutcliffe,  2 

Ves.  (Eng.)  735;  L^  v.  Pain,  4  Hare  Sim.  (Eng.)  273. 

(Eng.)  201.  It  must,  however,  be  clear  that  the 

Though  if  the  twogifts  are  of  the  same  testator  is  expressing  a  motive  and  not 

amount,  but  given  to  different  trustees,  merely    giving    a    description.     Thus 

the  argument  is  the  other  way.    Ben-  where  the  same  annuities  were  given  by 

yon  V.  Benyon,   17  Ves.  (Eng.)  34-  will  and  codicil  to  "my  servant  E  H,"** 

In  AddlUon. — The  words  "in  addition  the  words  were  held  descriptive  only, 

to,"  or  **I  further  order,"  or  any  similar  Roch   v.  Cullen,  6  Hare  (Eng.)    531. 

words  by  which  it   appears  that  the  See  also    Suisse  v,  Lowther,  2   Hare 

testator  intended  to  add  the  second  be-  (Eng.)  424;  Wilson  v,  O'Leary,  L.  R., 

quest  to  that  already  made,  strengthen  12   Eq.   (Eng.)   522;   L.   R.,  7  Ch.  D. 

the  inference  in  favor  of  the  cumulative  (Eng.)  448. 

construction.     Sponsler's  Appeal,  107  2.  Leach,  V.  C,  in  Hurst  v.  Beach, 

Pa.  St.  95,  loi;  Gushing  ».  Burrell,  137  5  Madd.  (Eng.)  351,  359.    See  St  Al- 

Mass.  21*,  24;  Utlev  v.  Titcomb,  63  N.  bans  v,  Beauclerk,  2  Atk.  (Eng.)  636; 

H.  129;  Barnes  v.  Hanks,  55  Vt.  317.  Coote  v.  Boyd,  2  Bro.  C.  C.  (Eng.)  521; 
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is  substitutional.  As  to  whether  the  papers  or  writings  submit- 
ted to  the  court  of  construction  constitute  one  or  several  testa- 
mentary instruments,  the  decision  of  the  court  of  probate  is  con- 
clusive.^ Where  the  second  instrument  is  in  substitution  of  the 
first,  and  both  have  been  admitted  to  probate,  the  dispositions  of 
the  second  instrument,  so  far  as  they  go,  supersede  those  of  the 
first,  but  the  provisions  of  the  first  still  remain  operative  so  far 
as  no  substituted  disposition  is  provided  in  their  place.* 

a.  Admissibility  of  Parol  Evidence. — The  rule  that  lega- 
cies by  different  instruments  are  prima  facie  cumulative,  is  a 
rule  of  construction,  and  not  a  mere  "  presumption,"  and  parol 
evidence  is  inadmissible  to  show  that  one  legacy  only  was  in- 
tended. But  the  inference  in  favor  of  substitution,  drawn  from 
the  fact  that  the  sums  and  motives  in  both  legacies  are  the  same, 
is  a  mere  "presumption"  of  law  and  is  rebuttable   by  parol.* 

Atty.  Gen.  v.  Harlej,  4  Hare  (Ei^.)  instruments,  though  written  on  the  same 

263;   Phyte   V.  Phyte,   L.   R.,    17   Eq.  paper.     Wms.  Exrs.  (7th  Ens.  ed.)  1290. 

(Eng.)  50,  57;  Rice  v.  Boston  etc.  Aid  See  Baillie  v,  Batterfield,  i  Cox  (Eng.) 

Society,  c6  N.  H.  191,  197.  392;  Campbell  v.  Radnor,  i  Bro.  C.  C. 

Thus  if  the  second  instrument  is  de-  (Kng.)  272;  Martin  v.  Drinkwater,  2 
scribed,  not  as  a  codicil,  but  as  a  last  Beav.  (Eng.)  215;  Russell  v.  Dickson,  2 
will  and  testament,  the  presumption  is  Dr.  &  W.  (Eng.)  133,  137;  Hubbard  v. 
strong  that  it  was  intended  to  be  in  Alexander,  L.  R.,  3  Ch.  D.  (Eng.)  738. 
substitution,  so  far  as  it  goes,  fof  the  So  if  two  instruments  have  been 
prior  instrument.  Jackson  v.  Jackson,  admitted  to  probate  in  the  court  of  pro> 
2  Cox  (Eng.)  35;  Kidd  v.  North,  14  bate  as  one  testament,  a  court  of  con- 
Sim.  (Eng.)  463;  s.  c,  2  Ph.  (Eng.)  91;  struction  is  bound  to  consider  them  as 
Tuckey  v,  Henderson,  33  Beav.  (Eng.)  such.  Wms.  Exrs.  (7th  Eng.  ed.)  1291. 
174.  Heming  v.  Clutterbuck,  i  Bligh,  N.  S. 

So  if  the  second  instrument  recites  (Eng.)  491,  492;  Brine  v.  Ferrier,  7  Sim. 

that  the  testator  has  not  had  time  to  (Eng.)     549.       Compare     Walsh      v. 

alter  his  will.    Russell  v,  Dickson,  4  H.  Gladstone,  x    Phill.  C.  C.  (Eng.)  294. 

L.  Cas.  (Eng.)  293.  Wms.  Exrs.  (7th  Eng.  ed.)  169,  170. 

Or  where  the  second  instrument  is  a  8.  Jackson  v.  Jackson,  2  Cox  (Eng.) 

mere  copy  of  the  former,  as  where  both  35;  Kidd  v,  Nortn,  14  Sim.  (Eng.)  463; 

are  of  the  same  date  and   contain  the  s.  c,  2  Phill.  C.  C.  (Eng.)  91;  Hubbard 

same  provisions  in  all  respects.    Whyte  v,  Alexander,  L.  R.,  3  Ch.  D.  (Eng.) 

V.  Whyte,  L.  R.,  17  Eq.  (Eng.)  50.  738. 

Or    where    the    second   instrument,  8.    Hawkins   Wills   (2nd    Am.    ed.) 

although  of  different  date,  is  a  mere  ^305;  Hurst  v.  Beach,  5  Madd.  (Eng.) 

copy  of  the  first,  with  the  addition  of  a  3^1,  358;   Hall  v.   Hill,    i   Dr.   &   W. 

single  legacy.    Coote  v,  Boyd,  2  Bro.  (Eng.)  94, 126.    See  Lee  t^.  Pain,  4  Hare 

C.  C.  (Eng.)  521.     See   Moggridge  v.  (Eng.)  201,  216;  Utlev  v.  Titcomb,  63 

Thackwell,  3  Bro.  C.  C.  (Eng.)  517;  1  N.  H.  129. 

Ves.  Jun.   (Eng.)  472;  Rice  v.  Boston  "Where   the  court  itself  raises   the 

etc.  Aid  Society,  56  N.  H.  191,  197.  presumption     against    double  legacies 

Or  the  legatees,  specific  legacies,  and  parol  evidence  is  admissible   to  show 

residuary  bequests  are  the  same.     St.  that  the  testator  intended  the  legatee  to 

Albans  v.  Beauclerk,  2  Atk.  (Eng.)  636.  take  both,  for  that  is  in  support  of  the 

See  Coote  v.  Boyd,  2  Bro.  C.  C.  (Eng.)  will.      But  where  the  court  does  not 

521;  Campbell  v,  Radnor,  i  Bro.  C.  C.  raise    the  presumption,  parol  evidence 

(Eng.)  271;  Roxburgh  v.  Fuller,  13  W.  is  inadmissible  to  show  that  he  intended 

R.  (Eng.)  39.  the  legatee  to  take  one  only,  for  that  is 

1.   Wms.  Exrs.   (7th  Eng.  ed.)  1290.  in  opposition  to  the  will."     Sugden,  C, 

Thus   if  the  court    of  probate    has  in  Hallt;.  Hill,  i  Dr.  &  W.  (Eng.)  126. 

granted  probate,  as  of  a  will  and  codicil.  After  evidence  to  rebut  a  presump- 

this  is  conclusive  of  their  being  distinct  tion  has  been   admitted,  evidence   in 
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Evidence  is  also  admissible  to  show  two  codicils  of  different 
dates,  containing  the  same  dispositions,  were  executed  only  as 
duplicates.^  Where  the  bequests  are  by  the  same  instrument, 
parol  evidence  is  admissible  to  show  that  the  legatee  was  to  have 
both,  and  rebut  the  presumption  in  favor  of  substitution  arising 
from  the  fact  that  the  sums  are  the  same,  but  not  to  show  that 
where  the  sums  are  unequal  the  legatee  was  intended  to  have  one 
only.*  Evidence  of  the  meaning  of  words  and  the  circumstances 
of  the  testator,  so  far  as  may  be  necessary  to  enable  the  court 
to  place  itself  in  his  situation  at  the  time  of  drawing  the  instru- 
ment is,  of  course,  admissible.^ 

b.  Incidents  of  Cumulative  and  Substitutional  Be- 
quests.— A  gift  in  addition  or  in  lieu  of  a  previous  gift  to  the 
same  legatee  is  subject  to  the  same  conditions  as  the  previous 
gift  with  respect  to  vesting  separate  estate,  the  fund  out  of  which 
it  is  payable,  freedom  from  legacy,  duty  and  provisions  against 
lapse,*  unless  the  intent  is  clear  not  merely  to  alter  the  amount 

surrebuttal  is  admissible  to  fortify  it.  day  be  relied  upon,  and  at  the  present 

Hall  V.  Hillf  I  Dr.  &  W.   (Eng.)   126.  time  parol  evidence  would  probably  be 

Compare  ^  IIT  ,  9.  excluded  even  where  the  bequests  are 

1.   Hubbard  v.  Alexander,  L.  R.,  3  repeated  totidem  verbis  in   the  same 

Ch.  D.  (Eng.)  738.  instrument,  on   the    ground    that    the 

The  evidence  is  admitted   "for  the  question  would  now  be  regarded  as  one 

purpose  of  showing  that  these  codicils  of     construction     simply     upon     the 

were  not  two  distinct  instruments,  but  language  of  the   instrument    and   not 

not  for  the  purpose  of  construing  them."  presum)>tion.    There  is  no  case  directly 

Bacon,  V.  C,  in  Hubbard  v,  Alexander,  in  point. 

L.  R.,  3  Ch.  D.  (Eng.)  738,  741.  For  a    masterly    discussion    of   the 

But  as  a  general  principle  it  seems  admissiblity  of  parol  evidence  to  rebut 

that  the  second  extrinsic    evidence  is  presumptions  in  equity,  see  opinion  of 

inadmissible  to  prove  that  the  second  Sir  £.  Sugdbn,  in  Hall  v.  Hill,  i  Dr.  & 

instrument  was  intended  as  a  substitu-  W.  (Eng.)  94,  126,  et  seq. 

tion  for  the  first    See   Ladd,  J.,  in  8.   Martin   v,    Drinkwater,    2   Beav. 

Rice  V.   Boston   etc.  Aid   Society,  56  (Eng.)  215. 

N.  H.  191,  198;  Whyte  v.  Whyte,  L.  4.   Theobald  on  Wills  (2nd  ed.)  118, 

R.,  17  Eq.  (Ene.)  50,  57.    See  Gery  t».  citing'  Leacroftv.  Maynard,  i  Ves.Jun. 

Sharp,  1  Myl.  &  K.  (Eng.)  589;  Martin  (Eng.)  279,  3   Bro.  C.  C.  (Eng.)  233; 

V.   Drinkwater,   2   Beav.    (Eng.)    215;  Crowder  i;.  Clowes,  2  Ves.  Jun.  (Eng.) 

Bernesconi  V.  Atkinson,  4  Hare  (Eng.)  4^9;   Day    i;.  Croft,    4    Beav.    (Eng.) 

345*  348.  501 ;    Duncan    v.    Duncan,    27    Beav. 

S.  Evidence  in  favor  of  accumulation,  (Eng.)  392;   Shaftesbury    v,   Marlbor- 

where  the  sums  are  equal,  merely  sup-  ough,   7   Sim.  (Eng.)  237;  Bristow  v. 

ports  the  prima  facie  meaning  of  the  Bristow,  5  Beav.  (Eng.)  289;  Cooper  v. 

instrument.     See  Hooley  v.  Hatton,  i  Day,   3   Meriv.   (Eng.)  154;  Fisher  v. 

Bro.  C.  C.  (Eng.)  390  n.    Evidence  to  Brierley,  30  Beav.  (Eng.)  265.     In  re 

show  that  although  the  sums  are  un-  Wright,  Knowles  v.Sadler,  W.  N.  C. 

equal,  the  legatee  is  to  have  one  only,  (Eng.)  20. 

contradicts  its  express  words.    These  See  Barnes  v.  Hawks,  55  Vt.  317; 

principles  seem  to  follow  directly  from  Tilden  v.  Tilden,  13  Gray  (Mass.)  loi. 

Hurst  V.  Beach,   5  Madd.  (Eng.)  351,  108;  Pike  v,  Walley,  15  Gray  (Mass.) 

358,  and   Hall  v.   Hill,    i    Dr.  &   w!  345,  346;  Snow  v.  roley,  119  Mass.  102; 

(Eng.)  94,    126,  et  seq,,  and  appear  to  Condict  v.  King,  i\  N.J.  Eq.  375,  381. 

be   sustaihed   by  the  opinion   of  Mr.  Cordes  v.  Palmer,o  Rich.  Eq.  (S.  Car.j 

Theobald.    See  Theobald  on  Wills  (2nd  207. 

ed.)  114.     In  Hawkins  on  Wills  •305,  "The  'ground  of  this  is,  that  it  is 

however,  it  is  suggested  that  the  case  assumed  that  where  such  words  as  4n 

^  H<v)ley  V,  Hatton  cannot  at  this  late  lieu  of  or  4n  addition  to'  are  used,  the 
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of  the  original  bequest,  but  to  sweep  it  away  in  toto,  with  all  its 
incidents  and  conditions,  and  substitute  an  entirely  new  gift.* 

6.  Gifts  to  a  Claaa— See  §  II,  2,  b,  15.  Also  Remainders;* 
Wills.'  The  distinction  between  a  gift  to  a  class  as  such  and  a 
gift  to  particular  individuals  who  may  constitute  a  class,  is  that  in 
the  former  case  the  testator  intends  to  benefit  those  who  consti- 
tute the  class,  excluding  all  others,  while  in  the  latter  his  purpose 
is  to  benefit  the  several  individuals  named,  whether  they  consti- 
tute a  class  or  not,  the  class  designation  serving  only  as  a  de- 

will     is     intended     to    stand    mutatis  marriage  she  becomes  entitled  to  both. 

mutandis^  merely  adding  or  subs^itut-  Crowder  v.  Clowes,  2  Ves.  Jr.  (Eng.) 

ing    another     amount."     Johnson     v.  449. 

Lord  Harrowby,  Johns.  (Eng.)  427.  1.    Hawkins  on  Wills  •308. 

It  makes  no  difference  that  the  legacy  Thus  where  testator  bequeathed  the 
is  not  expressed  to  be  in  addition  to  the  residue  to  trustees  in  trust,  as  to  one- 
previous  gift.  Johnson  v.  Lord  Har-  third  for  A,  contingent  on  his  attaining 
rowby,  Johns.  (Eng.)  425;!  D.  F.  &J.  the  age  of  twenty-five  or  marrying, 
(Eng.)  183.  and  by  codicil  revoked  so  much  of  the 

The  rule  does    not  apply  where  a  will  as  related  to  the  distribution  of  the 

legacy  is  given  to  a  person  in  lieu  of  a  residue    of   his    estate,   and    then    be- 

legacy   to  another    legatee,    who    has  queathed  to  A  £20,000  sterling  in  lieu  of 

predeceased  the  testator.    Chatteris  v,  his  one-third  share  of  the  residue,  and 

Young,  2  Russ.  (Eng.)  184.  appointed  B  his  sole  residuary  legatee. 

Nor  where  the  condition  in  question  held    that    the    gift     of   £20,000  was 

is  limited  to  the  legacies  "hereinafter"  absolute  and  not  subject  to  the  same 

given,   and    the    additional    legacy    is  limitations  as  the  one-third  of  the  resi- 

given  by  codicil.     Bonner  t;.  Bonner,  13  due.     "The    testator   has    revoked    so 

Ves.  (Eng.)  379;  Strong  v.  Ingram,  6  much  of  his  will  as  relates  to  the  distri- 

Sim.    (Eng.)     197.     Compare  Hall    v,  bution  of  the  residue  of  his  estate.    The 

Seveme,  9  Sim.  (Eng.)  515;   Early  v.  whole  of  this  disposition  is   therefore 

Benbow,  2  Coll.  C.  C.  (Eng.)  342.  gone.     He    says:     I    have    given    the 

An  additional  legacy  given  in  terms  residue,  subject  to  a  contingency;  I  re- 

which  would  give  an  absolute  interest  voke    the  gift  entirely,  and,  in  lieu,  I 

is  not  subject  to  limitations  of  the  prior  give  an   absolute  interest  in  £20,000.'* 

fi^ft    which    cut    it   down     to     a    life  Alexander  v.  Alexander,  5  Beav.  (Eng.) 

interest.      Theobald    on     Wills     (2nd  518,  520,  per  Lord  Langdalr,  M.  R. 

ed.)     118;     Haley     %f.     Bannister,    23  See  Donnellan  v.  O'Neill,  Ir.  R.,  5  Eq. 

Beav.    (Eng.)   336;    More's  Trusts,  10  523,  532,  533,  et  seq. 

Hare  (Eng.)  171;  Mann  v.  Fuller,  Kay  But  the  mere  use  of  the  words  "I  re- 

(Eng.)  624;  Hill  v.  Jones,  37  L.  J.,  Ch.  voke,  etc.,"  the  prior  gift,  does  not  pre- 

(Eng.)   465;   see   Hargreaves  v.    Pen-  vent  the  substituted  truest  from  hav- 

nington,  12  W.  R.  (Eng.)  1047;  Cook-  ing    the     incidents    of    the     original, 

son  v.  Hancock,  2  N.  &  Cr.  (Eng.)  606.  Cooker  v.   Day,  3   Mer.  (Eng.)    154; 

The   rule  does   not  apply   where  it  Fisher  v,  Brierfey,  30  Beav.  (Eng.)  267. 

would  destroy  the  equality  of  distribu-  Nor,  on  the  other  hand,  do  the  words 

tion  among  the  legatees  which  was  the  "in  lieu  thereof"  conclusively  show  that 

leading  purpose  of  the  testator.     Pike  the    second    legacy    is    substitutional. 

V.  Walley,   15   Gray   (Mass.)  345»«346.  Alexander  t^.  Alexander,  5  Beav.  (Eng.) 

Nor  where  its  application  would  be  con-  518.    The  test  is,  whether  the  second 

trary     to     his    intention.      Brown    v,  legacies  really  are  in  point  of  law  and 

Brown,   137  Mass.  539;  VanHouten  v,  in    effect    substituted    or     added,    not 

Post,  N.J.  Eq.  51;  Buchanan  v,  Lloyd,  whether  they  are  declared  to  be  so  by 

64  Md.  306,312.  the  codicil   bequeathing   them.     Lord 

A  substituted  or  additional  legacy  is  Campbell  in  Johnstone  v,  Harrowby, 

subject  to  the  same  divesting  contin-  i  D.  F.  &  J.  (Eng.)  183,  191. 

gency  as  the  original  gift.    Thus  if  the  2.   As  to  whether  the  interest  of  a 

original  bequest  is  defeasible  on  death  of  member  of  the  class  is  vested  or  contin- 

legatee  before  marriage,  so  is  the  ad-  gent,  see  Remainders. 

ditional  or  substitutional,  and  on  her  S.  As  to  who  are  included  under  par- 
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scriptio  persona.^  The  fact  that  the  gift  is  to  several  persons  by 
name,  affords  strong  ground  for  an  inference  in  the  absence  of  a 
contrary  intent  apparent  in  the  will  that  they  are  to  take  in  their 
individual,  and  not  in  their  collective  capacity,  although  the  per- 

ticular  descriptions,  as  children,  rela-  wife"  in  such  manner,  shares  and  propor- 
tions, heirs,  next  of  kin;  whether  they  tions  as  would  have  been  the  casein  case 
take  per  capita  or  per  stirpes;  and  she  had  died  possessed  of  the  property, 
whether  ascertained  at  the  death  of  the  a  spinster  and  intestate,  is  not  a  gift  to 
testator  or  some  future  period,  see  a  class,  since  the  legatees  take  the  same 
Wills.  shares  as  under  the  statute  of  dtstribu- 
1.  Woerner  Am.  Law  of  Adm.,$434.  tions,  and  not  equally.  Harris'  Trust, 
**Thi8,  as  all  other  questions  of  con-  2  Sim.  (Eng.),  N.  S.  10, 112. 
struction,  must  depend  upon  the  in  ten-  **The  essential  characteristics  of  the 
tion.  A  gift  to  a  class  implies  an  intention  class  idea  seem  to  be  first,  the  equality 
to  benefit  those  who  constitute  the  of  the  proportions  in  which  the  objects 
class,  and  to  exclude  all  others;  but  a  of  the  gift  are  to  take;  second,  the  ne- 
gift  to  individuals  described  by  their  cessity  that  the  whole  g^ft  shall  take 
several  names  and  descriptions,  though  effector  none  of  it;  third,  die  uncertainty 
they  together  constitute  a  class,  implies  at  the  time  of  the  gift  as  to  the  ultimate 
an  intention  to  benefit  the  individuals  number  of  the  objects;  fourth,  the  ne- 
named.  In  a  gift  to  a  class  you  look  to  cessity  that  the  objects  shall  all  be 
the  description,  and  enquire  what  indi-  ascertained  at  one  and  the  same  time." 
viduals  answer  to  it;  and  those  who  do  Murphy  on  Remainders,  10,  11.  The 
answer  to  it  are  the  legatees  described,  first  proposition  is  sustained  by  Harris' 
But  if  the  parties  to  whom  the  legacy  is  Trust,  2  Sim.,  N.  S.  (Eng.)  106;  Peale's 
given  be  not  described  as  a  class,  but  Estate,  3  W.  N.  C.  (Pa.)  134.  The  last 
by  their  individual  names  and  additions,  by  Drakeford  v.  Drakeford,  33  Beav. 
though    together   constituting  a  class,  (Eng.)  43. 

those  who  may  constitute  the  class  at  If  these  requirements  are  fulfilled,  the 

any  particular  time  mhy  not  in  any  re-  fact  that  some  of  the  legatees  are 
spect  correspond  with  the  description  .  named,  does  not  render  the  gift  any  the 

of  the  individuals  named  as  legatees,  less  a  gift  to  a  class.    Porter  v.  Fox,  6 

If  a  testator  give  a  legacy  to  be  divided  Sim.  (Eng.)  485;  Clark  v.  Phillips,  17 

amongst  the  children  of  A  at  a  particu-  Jur.  (Eng.)  806. 

lar  time,  those  who  constitute  the  class  Stanhope's  Trusts,  27  Beav.  (Eng.) 

at  the  time  will  take;  but  if  the  legacy  201.      Aspinwall    v.     Duckworth,    35 

be  given  to  B  C  and  D,  children  of  A,  Beav.  (Eng.)    307;    Manier  v.  Phelps, 

as  tenants  in  common,  and  one  die  be-  15  Abb.  (N.  Y.)  N.  C.  123.    But  see 

fore  the  testator,  the  survivors  will  not  Drakeford    v,    Drakeford,     33     Beav. 

take  the  share  of  the  deceased  child.  (Eng.)  43;  In  re  Wood's  Will,  31  Beav. 


The  question  must  be,  was  the  intention     (Eng.)  323;  In  re  Chaplin's  Trusts,  33 

L.T.,  Ch.  (Eng.)  183;  Williams  v.  Neff, 
time  constitute  the  class,  or  to  certain     52  Pa.  St.  326.     Provenchea's  Appeal, 


to  bequeath  to  those  who  might  at  the    L.  ].,  Ch.  (Eng.)  183;  Williams 


individuals,  who  it  was  supposed  would  67  Pa.  St.  463. 

constitute  it."  Perhaps  the  principle  underlying  the 

Lord  Cottenh  am  in  Barber  v.  Bar-  apparent  conflict  in  the  cases  is  that  the 

ber,  3  Myl.  &  Cr.  (Eng.)  688,  697.  mere  fact  that  some  of  the  members  of 

A  bequest   to    *^all    and    every    my  the  class  are  named  does  not  in  itself 

brothers  and  sisters"  is  a  gift  to  a  class,  show  that  the  gift  is  to  the  members  of 

Shutileworth  v.  Greaves,  4  Myl.  &  Cr.  the  class  in  their  individual  capacity; 

(Eng.)  35.  yet  a  class  so  composed — as  to  A  and 

But  a  bequest  to  A  for  life  and  at  her  the  children  of  B — is  more  easily  shown 

death  for  her  brother  and  sister,   and  to  be  to  the  members  in  their  individual 

the  testator's  brother  and  sister  equall}',  capacity  than  a  gift  to  the  children  of 

is  a  gift  to  the  brothers  and  sisters  Bsimpliciter.  See  Leach  t;.  Leach,  2  Y. 

living  at  the  date  of  the  will,  as  indi-  &  C.  C.  C.  (Eng.)  495,  Ramsay  r..  Shel- 

viduals.      Havergal     v.     Harrison,    7  merdine,  L.  R.,  i  Eq.*(  Eng.)  129;  Good - 

Beav.  (Eng.)  49.     See  Hall  r.  Robert-  fellow  v,  Goodfellow,  18  Beav.  (Eng.) 

son,  4  D.  M.  &  G.  (Eng.)  781.  356;    In  re  Stanhope's  Trusts,  27  Beav. 

A  gift  to  the  '^relations  of  my    late  (Eng.)  201. 
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sons  so  named  will  constitute  a  class ;  ^  but  the  inference  may  be 
rebutted  by  anything  in  the  will  showing  an  intent  that  they 
should  take  collectively.* 

6.  Original  and  Subititational  B^quefts — Bnbititation. — See  Wills. 

7.  Yefted  and  Contingent  LagadM — Yetted  and  Contingent  Be- 
mainden. — See  Estates,  §§  12-15;  also  Remainders. 

8.  Deviaei  and  Bequests  Upon  Conditions. — See  Estates,  §  16 ;  also 
Remainders. 

9.  Legacies  GiTsn  for  a  Partionlar  Purpose  or  to  Benefit  Legatee  in 
a  Particular  Way.— See  §§  II,  10,  E;  III,  6;  also  Wills. 

10.  Annuities— (See  Annuities)— a.  General  Nature.— The 
word  "  annuity,"  in  accurate  legal  terminology,  indicates  a  charge 
against  the  person  of  the  grantor  only,  as  distinguished  from  a 
rent  charge  payable  solely  or  primarily  out  of  the  real  estate.' 

1.   Bain  v.   Lescher,    ii    Sim.  397;  The  construction  is  to  be  made  not 

Barrell  v,  BaskeHield,  11  Beav.  (Eng.)  solely    on  the   bequest   itself,    but  on 

525;  In  re  HulFs  estate,  21  Beav.(Enff.)  the  bequest  taken  in  connection  with 

314;  Spencer  v.  Wilson,  L.  R.,  16  £q.  the  context.    Jackson  v,  Roberts,  14 

(Eng.)  501;  Clafiin  v.  Tilton,  141  Mass.  Gray  (Mass.)  546,  551.    See  Aspinwall 

343;  Church  V.  Church,  15  R.  I.  138,  v.   Duckworth,  35   Beav.   (Eng.)    307; 

140;  Hoppock  V,  Tucker,  59  N.  Y.  202,  Schaffer  v.  Kettell,  14  Allen    (Mass.) 

208;  Dildine  I'.  Dildine,32  N.  J.  Eq.  78,  528,  530,   531;  Balcom   v.   Haynes,  14 

80;  Collins  V.  Bergen,  42  N.J.  Eq.  57;  Allen  (Mass.)  204;  Stedman  v.  Priest, 

Williams  v.  NefT,  52  Pa.  St.  326;  Pro-  103  Mass.  293,  296;  Page  v,  Gilbert,  32 

venchere's  Estate,^?  Pa.  St.  463;  T witty  Hun  (N.  Y.)  301;    Manier  r.  Phelps, 

V.Martin,  90  N.  Car.  643,  645;  Toddt;.  15  Abb.  (N.  Y.)  N.  C.   123;  Delafield 

Trott.  64N.  Car.  280.  v.   Shipman,    34    Hun    (N.    Y.)    514; 

So  if  he  specifies  their  number  as  by  Springer  v.  Congleton,  30  Pa.  977. 

giving  "to  the  five  children  of   A."     fn  Hence,  where    testatrix,   having   no 

re  Smithes    Trusts,   L.   R.,  9    Ch.  D.  real  estate  and  only  one  child,  gave  to 

(Eng.)  117.  him-   a    small    legacy,    and    expressly 

A  bequest  to  persons  '^hereinbefore  stated  that  no  larger  provision  was 
named,"  or  "hereinafter  named,''  or  thought  by  her  needful  or  desirable, 
"hereinbefore  mentioned,"  or  "herein-  and  bequeathed  the  residue  of  her 
after  mentioned,"  cannot  be  regarded  as  property  to  the  five  children  of  E, 
a  gift  to  a  class.  In  re  Gibson's  Trust,  naming  them,  and  after  the  death  of 
2  Johns.  &  H.  (Eng.)  656.  one  of  the  aforesaid  children,  con- 
But  a  grift  to  children  or  grandchil-  firmed  the  aforesaid  will  '*in  all  re* 
dren  is  not  limited  to  children  or  grand-  spects"  by  a  codicil,  the  five  children 
children,  to  which  a  bequest  had  pre-  take  as  a  class  to  prevent  the  share 
viously  been  given  nominatim.  Mof-  of  the  deceased  child  falling  to  the  son 
fatt  V,  Burnie,  18  Beav.  (Eng.)  211.  by  lapse  under  the  statute  of  distribu- 
See  also  Full  ford  v.  Full  ford,  x6  Beav.  tions.  Jackson  v,  Roberts,  14  Gray 
(Eng.)  565;  Fitzroy  v.  Duke  of  Rich-  (Mass.)  546,  552. 
mond,  27  Beav.  (Eng.)  x86;  White  v,  B^qaaat  to  Bxfioatora  aa  a  COaaa.— A 
Wakley,  26  Beav.  (Eng.)  23.  bequest  of  residue  to  executors  equally 

A  devise  to  "the  surviving  children,  must  in  all  cases  be  a  gift  to  them  in 
not  knowing  their  names,  of  my  late  their  representative  capacity,  and  so 
sister  A,  they  living  in  the  State  of  M,  survive  to  those  who  live  to  take  the 
to  be  equally  divided  between  them  all,"  office,  and  the  fact  that  the  bequest  is 
has  been  held  to  have  the  same  effect  as  expressed  to  be  to  "my  executors  here- 
if  the  testator  had  given  the  same  to  inafter  named,  to  enable  them  to  pay 
them  by  name.  Morse  v.  Mason,  11  my  debts,  legacies,  funeral  and  testa- 
Allen  (Mass.)  36.  See  also  Starling  v.  mentary  charges,  and  also  to  recom- 
Price,  16  Ohio  St  2p,  32.  pense  them  for  their  trouble  equally 

8.  Stedman  v.  Priest,  103  Mass.  296;  between  them,"  does  not  prevent  the 

Jackson  v.  Roberts,  14  Gray    (Mass.)  application  of  the  principle.     Knight r. 

j^6,  551;  Page  V,  Gilbert,  32  Hun  (N.  Gould,  2  My.  &  K.  (Ens.)  295. 

)  301.  S.  See  Annuities,  §  2.  An  annuity  goes 

62 


't 


ClaariflwiitoD.            LEGACIES  AND  DEVISES.  ciMdiUsaUoiL 

Hence  an  annuity  is  a  species  of  legacy,^  and  the  term  legacies 
prima  facie  QOTCvpreii^vids  annuities,  and  legatee  includes  an  an- 
nuitant.*   Otherwise,  where  the  annuities  in  effect  constitute  a 

to  the  personal  representatives  of  the  In  general,  a  gift  of  interest  of  a  par- 
annuitant,  where  it  extends  beyond  his  ticular  sum  will  not  be  construed  an 
own  life,  unless  there  is  some*  express  annuity,  though  payable  annually, 
provision  to  the  contrary.  Taylor  v.  Whitson  v,  Whitson,  53  N.  Y.  479; 
Martindale,  12  Sim.  (Ene.)  158;  Lady  Stubbs  v,  Stubbs,  4  Redff  (N.  Y.)  170; 
Holderness  v.  Lord  Carmarthen,  i  Sproul's  Appeal,  105  Pa.  St.  438. 
Br.  C.  C.  (Eng.)377;  Turner  v.  Turner,  2.  Hawkins  on  Wills,  *298;  Sibley  v, 
Ambl.  (Eng.)  776;  s.  c,  i  Br.  C.  C.  Perry,  7  Ves.  (Eng.)  522;  Bromley  v, 
(Eng.)  316;  Earl  of  Stafford  v.  Buck-  Wright,  7  Hare  (Engl)  334;  Heath  v, 
ley,  2  Ves.  Sr.  (Eng.)  170.  Weston,  3  D.  M.  G.  (Eng.)  601;  Smith 

But  if   expressly  accompanied  with  t'.  Fellows,  131  Mass.  20.     See  Heath- 
words  of  inheritance,  it  goes  to  the  erington  v,  Levenkorg,  6x  Miss.  372. 
heirs  and  not  to  the  personal  repre-  "The    word    'legacies'    is   a    proper 
sentatives.     Co.    Litt.,     20a,    note;    i  word  to  designate  legacies  given  in  the 
Wms.  Exrs.  722.  shape  of  annuities,   as  well    as  those 

Such  an  annuity,  however,  not  being  g^ven  in  the  shape  of  a  sum  payable  at 

within  the  statute  de  donis  cannot  be  en-  once.    That  being  the  proper  meaning 

tailed.  A  devise,  therefore,  of  a  personal  of  the  word,  it  lies  on  those  who  say 

annuity  to  A  and  the  heirs  of  his  body  that  it  is  not  to  be  so  construed  to  show 

gives  A  a  fee  simple  conditional.     Earl  from  the  context  of  the  will  that  the 

of    Stafford   v,  Buckley,  2   Ves.   Sen.  testatrix  used    it     in    another    sense." 

(Eng.)  170;  Turner  v.  Turner,  Ambl.  Knight  Bruce,   L.  J.,  6   D.   M.   G. 

(Eng.)    776;    I   Bro.  C.  C.  (Eng.)  316.  (Eng.)  606,  cited  Hawkins'  Wills,  *299. 

Moreover,  although  given  with  words  (Possibly  examination  of  authorities 

of  inheritance  for   all  other  purposes  contained  m  i  Am.  &  Eng.   Encyc.  of 

except    descent,  it  is  still   personalty.  Law  594,  note  8,  may  lead  to  some  clue 

Earl  of  Stafford  v,  Buckley,  2  Ves.  Sen.  to  this  case.) 

(Eng.)  171;  Lady  Holderness  v.  Car-  Thus  where  the  residue  is  directed  to 

marthen,  i    Bro.    C.  C.    (Eng.)    377;  be  divided  among  the  legatees  in  pro- 

Radburn  t;.  Jervis,  3  Beav.  (Eng.)  450;  portion  to  the  amount  of  their  respect- 

Aubin  V,  Daly,  4  B.  &  Aid.  (Eng.)  59.  ive  legacies,  annuitants  are  prima  facie 

1.  Heathenngton  v.  Leavenburg,  61  entitled  to  share  in  the  residue.  Brom- 
Miss.  372.  An  annuity  differs  from  ley  v.  Wright,  7  Hare  (Eng.)  334;  Sib- 
accruing  interest  on  a  general  legacy  ley  v.  Perry,  7  Ves.  (Eng.)  522. 
in  two  particulars:  (i)  it  begins  to  run  So  where  the  testator  directed  all  his 
from  the  testator's  death,  and  the  first  legatees  to  contribute  one  per  cent. 
payment  is  due  one  year  thereafter;  on  their  legacies  for  the  benefit  of  Mrs. 
whereas  interest  or  net  income  arising  W  and  her  family,  annuitants  were 
from  a  general  legacy  does  not  begin  held  bound  to  contribute.  Ward  v. 
to  run  until  one  year  from  the  death.  Grey,  26  Beav.  (Eng.)  485. 
and  the  first  payment,  consequently.  So  a  general  provision,  that  on  de- 
becomes  due  in  two  years  from  that  ficiency  of  assets  legacies  shall  be  pro- 
date.  Sec  ^  VI,  3,  a,  (i),  (4);  Simmons  portionately  reduced  will  embrace  an - 
v.  Hubbard,  ^o  C^onn.  574;  Lawrence  nuities.  Stutley  v,  Kepp,  17  W.  R. 
V.  Ember,  3  Bradf.   (N.   Y.)  364.   (2)  (Eng.)  393. 

At  common    law    an    annuity    could  Under  a  charge  of  legacies  annuities 

not  be  apportioned;  hence  unless  the  will  generally   be   included.     Thus   if 

annuitant  live  till  the  annuity  become  legacies  and   annuities  are  given  sim- 

due,  nothing  could  be  recovered  by  his  pliciter  and    real  estate  is  afterwards 

personal  representative.      Griswold  v,  devised  in  trust  to  paj'  debts  and  lega* 

Griswold,^.  Bradf.  (N.  Y.)  216;  Wiggin  cies,  the  annuities  are  charged  on  the 

V.  Swett,  6  Mete.  (Mass.)  194;  Phelps  real  estate.      See  Heath  t^.  Weston,  3 

V.  Culver,  6  Vt  430.    See  Annuities,  D.  M.  &  G.  (Eng.)  601;  see  also  Duke 

§  5.  of  Bolton  V.  Williams,  2  Ves.  Jr.  (Eng.) 

Exceptions  existed  in  the  case  of  an-  216;  MuUins  v.   Smith,   i  Dr.  &   Sm. 

nuities   given  in    lieu   of  dower,   and  (Eng.)  204;  Nicholson  v.  Patrickson,  3 

for  support    Re  Cushins,  58  Vt.  393;  Gif.  (Eng.)  209;  Tichenor  v.  Tichenor, 

Rx  parte  Lackawanna  Iron  etc.   Co.,  41  N.  J.  Eq.  39. 

37  N.  J.  Eq.  26.  The  fact  that  the  testator  sometimes 
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rent  charge  payable  solely  or  primarily  out  of  the  realty.* 

b.  Whether  for  Life  or  Perpetual. — An  annuity  created 

by  will,  given  to  A  simply  or  to  A  for  life,  and  then  to  B  simply, 

or  to  A  with  power  to  give  it  after  his  death  to  another,  or  to 
several  others  and  the  survivor,  whether  charges  on  real  or  per- 
sonal  estate,  is  for  life  only,* 

speaks  of  **legacie8   and   annuities"    is  given  out  of  the  personal  assets,  being 

not  alone  sufficient  to  show  that  the  an  interest  in  realty,  is  within  the  stat- 

term  "legacies,"  when  used  alone,  does  ute  de  donisy  and  entailable.     But  if  an 

not  comprehend  annuities.     Heath  v.  estate  tail  is  created  in  a  rent  charge, 

Weston,  3  D.  M.  &  G.  (Eng.)  6oi.  See  and  no  remainder  in  fee  is  limited,  Uie 

Ward  V,  Grey,  26   Beav.  (Eng.)  485.  tenant  in  tail  cannot  create  more  than 

Compare  Mannock  v.  Horton,  7  Yes.  a  base    fee.      Co.   Litt.   ao&i,  note  2; 

(Eng.)   391;    Woodhead   v.  Turner,  4  Chaplin  v.  Chaplin,  3  P.  Wms.  (Eng.) 

DeG.  &  S.  (Eng.)  429;  Gaskin  v.  Rog-  229. 

ers,  L.  R.,  2  Eq.  (Eng.)  284.  The  rule  in  Shelly's  case  and  other 

The  context  or  general  scheme  of  the  technical  rules  of  construction  apply  to 

will,  however,  may  show  that  the  testa-  the  limitations  of  a  rent  charge.    Drew 

tor  did  not  intend  to  include  the  annul-  v.  Barr,  I.  R.  7  Eq.  260. 

ties.     See  opinion  of  Lord  Cairns,  in  At  common  law  the  right  to  distrain 

Cunningham  v.  Foot,  L.  R.,  3    App.  for  a  rent  charge  arose  from  the  instru- 

Cas.  (Eng.)  989.  ment  granting  it,  and  unless  expressly 

Peouniary  Legacies. — ^The  words  "pe-  conferred  or  necessarily  implied,  did 

cuniary  legacies'*  include  annuities,  un-  not  exist.   But  by  stat.4^Geo.  II«  ch.  28, 

less,  upon  the  whole  will,  it  appears  the  (  525,  a  right  to  distrain  is  conferred,  al- 

testator  used  the  words  in  their  popular  though  none  is  given  in  the  instrument, 

sense  as  meaning   iegacies    as  distin-  Sallory  v.  Leaver,  L.  R.,  9  Eq.  (Eng.) 

guished    from    annuities.      Gaskin    v,  22;    Kelsey  v.  Kelsey,   L.   R.,  17  £^. 

Rogers,  L.  R.,  2  Eq.  (Eng.)  291;  Haw-  (Eng.)  496. 

kins  on  Wills  ^299.  An     annuitant     whose    annuity     is 

1.  Shtpperdson  v.  Tower,  x   Y.  &  C.  charged  upon  the  residuary  real   and 

C.  C.  (Eng.)  441.  personal  estate,  having  a  right  to  dis- 

The  fact  that  the  testator  designates  train  on  the  realty,  is  not  entitled  to  a 

the  charge  as  an  annuity  does  not  affect  receiver,  on  the  annuity  falling  into  ar- 

the  construction.  Shipperdson  v.  Tower,  rears.     Sallory  v.  Leaver,  L.  R.,  9  Eq. 

1  Y.  &  C.  C.  C.  (Eng  )  441.  (Eng.)  22. 

A  n  annuity  charged  upon  both  real  But  he  is  entitled  to  have  the  estate 

and   personal  estate,  if  granted  with  administered  in  order  to  have  the  resi- 

words    of    limitation     appropriate    to  due  ascertained.     Wollaston  v.  Wollas- 

realty,  is  regarded  as  in  effect  a  rent  ton,  L.  R.,  7  Ch.  D.  (Eng.)  58. 

charge,  issuing  solely  out  of  the  realty  Annuity  In  Uea  of  Dower  Charged 

with  a  personalty  as  merely  a  collateral  on    Bealty. — An  annuity,  charged  on 

fund  for  payment,  and  devolves  as  real  the  realty  and  personalty  given  to  tes- 

estate.    Brett's  Case,  7  Co.  (Eng.)  loi;  tator's  widow  for  life,  is  not  extinguished 

Co.  Litt.  147a;  Richardson  v.  Nixon,  7  by  her  refusal  to  take  under  uie  will, 

Ir.  Eq.  620.  but  the  assets  intended  for  her  benefit 

But  if  granted  without  words  of  limi-  will  be  sequestered  to  secure  compen- 

talion  appropriate  to  realty  it  devolves  sation  to  the  annuitant,  and  the  annuity 

as  personalty,  and  goes  to  the  personal  will  be  charged  upon  the  general  lega- 

representatives.    Taylor  v,  Martindale,  cies    payable   at    the    widow's    death 

12  Sim.   (Eng.)   158;    Parsons  v.  Par-  rather  than  on  the  residuary  legacies, 

sons,  L.  R.,  8  Eq.  (Eng.)  260.  Young's  Appeal,  108  Pa.  St.  17. 

An  annuity  issuing  solely  out  of  lands  2.  Blewitt  v,  Roberts,  10  Sim.  (Eng.) 

devised  in  fee,  though  given  to  the  an-  491;   Cr.  &  Ph.  (Eng.)  274;   Yates  f. 

nuitant,  his  executors  and  administra-  Maden,  3  Mac.  &  G.  (Eng.)  532,  537; 

tors,  is  in  effect  a  rent  charge,  and  de-  (Gumey's  Summary  of  English  Cases); 

volves  upon  the  real  and  not  the  per-  Nicholls  v.   Hawks,    10   Hare    (Eng.) 

sonal     representatives.      Ramsey     v,  342. 

Thorngate,  x6  Sim.  (Eng.)  675.  '*If  one  gives  by  will  an  annuity  not 

A    rent    charge,  unlike  an  annuity  existing  before  to  A  (that  is,  an  annu- 
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unless  a  clear  intent  can  be  gathered  from  the  will  to  make  it 
perpetual.* 

\Xy  not  existing  at  the  date  of  the  will,  the  annuitants.    Wilkins  v,  Jodrell,  L. 

but  created  by  the  will),  A  shall  have  it  R.,  13  Ch.  D.  (Eng.)  564. 

only  for  life.      Lord  Hardwicke,  in  To  A  ForaTer. — A   personal   annuity' 

Savery  r.  Dyer,    i   Arobl.  (Eng.)  140;  to  yl /br^r^r  is  perpetual.     Lord  Al- 

Dick.   (Eng.)    162;    Lord  Truro,  in  vanley,  in  Philipps  v.  Chamberlaine, 

Yates  V,  Maden,   3  Mac.  &  G.  (Eng.)  4  Ves.  (Eng.)  51,  58. 

532,  543.  1.  In  regard  to  a  rent  charge  or  an- 

Bent    Oliargo— Annuity    Oliarged   on  nuity  charged  on    real  estate,  in  the 

Land — StatntM. — ^The  principle  applies  absence  of  legislation,  it  is  probable  that 

to  a  rent  charge  or  annuity  charged  on  such   language   would   be   required   as 

freehold    property,    and     as     respects  would  be  necessary  to  pass  a  fee  by  de> 

annuities     created     de  novo     bv    the  vise  without  words  of  limitation, 

devise,  is  unaffected    by    §  28  of  the  A  rent  charge  will  not  be  held  to  be 

English   Wills   act    (7  'Will.  IV  &    i  in  fee  merely  because  the  land  out  of 

Vict.   ch.   26),   and      similar    statutes  which  it  is  to  issue  is  specified,  or  on 

providing  that  a  devise  without  words  the  ground  that,  as  a  grant  of  the  whole 

of  limitation  "shall  be  construed  to  pass  of  the  rents  and  profits  of  the  estate 

the    fee  simple,  or   other    the    whole  would  have  passed  the  fee,  a  grant  of  a 

estate  or  interest  which    the  testator  portion  of  rents  and  profits  must  carry 

had  power  to  dispose  of."    NichoUs  v.  the  fee  in  that  portion.    The  answer  to 

Hawkes,  10  Hare  (Eng.)  342.  the  latter  portion  is,  that  by  creating  a 

**These  words  must  refer  to  some-  rent  charge    the    testator   created  an 

thing  absolutely  vested  in  the  testator,  entirely  new  estate.  Nichols  v.  Hawkes,. 

or  over  which  he  has  a  power  of  dispo-  10  Hare  (Eng.)  342,  345. 

sition.    This  is  the  rational  distinction.  In  regard  to  personal  annuities,  /.  e. 

and  it  is  that  which  is  taken  by  Lord  those  charged  upon  the  personal  estate. 

Hard  WICKS,  in  Savery  v.  Dyer,  Ambl.  Lord  Cottenham,  in  Stokes  v.  Heron^ 

(Eng.)    139.    Having  regard j^ therefore,  12  CI.  &  F.  (Eng.)  x6i,  192,  laid  down 

to  this  distinction    if   a  testator   had  two    principles    upon    which,    though 

vested  in    him    a   rent  charge  in  fee  given  indefinitely,  they  have  been  held 

simple,  or  a  fee  farm   rent,  the  statute  perpetual :  "One  is  that  the  gift  of  the 

would  have   applied,  and  the  gifl  of  produce  of  a  fund,  whether  particular 

that    fee    farm    rent,   or  rent  charge,  or  residuary,  without  limit  as  to  time,  is 

without    words    of   limitation,  would  a  gift  of  the  fund  itself;  the  other  is,, 

have    carried    it    over;   but,  as   Lord  that    where    a    testator    speaks  of  an 

Hardwicke    said,  if  an   annuity   be  annuity  which  he  gives  to  a  person  for 

created  de  novo  it  is  different.    Accord-  life,  as  if  it  were  in  existence  afler  the 

ing  to  all  the  cases  down  to  Kerr  v.  death  of   such   person,  irrespective  of 

The  Middlesex  Hospital,  2  De  G.  M.  any  words   added   for  the  purpose  of 

&  G.  (Eng.)  576,  the  gift  of  such   an  continuing  its  existence  for  the  benefit 

annuity  without  any  further  limitation  of  any  other  person,  there  the  annu- 

confers  only  a  life  interest."     Wood,  ity  given    indefinitely   to    such    other 

V.  C,  in  Nichols  v.  Hawkes,  10  Hare  person    is  a  perpetual   annuity."    See 

(Eng.)  342,  344.  Lord  Truro,  in   Yates  v.  Maddan,  3 

In     the    case    of    a    deed,   annuity  Mac.  &  G.  (Eng.)  532,  540. 

charged  upon  freeholds  alone,  or  free-  Mr.  Theobald   thus  sums  up   the 

holds  and  chattels  real,  granted  without  circumstances  under  which  an  annuity 

words  of   limitation,  is  for  life  only,  given  indefinitely  will  be  held   perpet- 

Brett's  Case,  7  Rep.  (Eng.)  23^;   In  re  ual : 

Gillman's  Estate,  Ir.  Rep.  10  £q.  92.  *'a.  An  annuity  is  perpetual  if  there 

Whether  an  annuity  without  words  of  is  a  gift  of   property   to   produce    it. 

limitation  charged  upon  a  chattel  inter-  Stokes    v.    Heron,  12  CI.  &  F.  (Eng.) 

est  would  endure  beyond  the  life  of  the  161;    Hicks    v,   Ross,    L.   R.,    14   Eq. 

annuitant  if  he  died' during  the  term,  is  (Eng.)  141. 

doubtful.    Gough  v.  Hay  ward.  3  Balst.  "b.  It    is   said    that    a   direction    to 

(Eng.)   I2x;  In  re  Gilman's  Estate,  Ir.  purchase  an  annuity  of  a  given  amount 

Rep.  10  Eq.  92,  95.  is  equivalent  to  a  direction  to  purchase 

Bdnoatton  and  kalntenanoe. — An  an-  a  perpetual  annuity,  and  the  case  of 

nuity  given  for  education  and  mainte-  Ross  v.  Borer,  2  J.  &  H.  (Eng.),  decided 

nance  cannot  endure  beyond  the  life  of  on  the  authority  of  Kerr  v,  Middlesex 

13  C.  of  L.— 5  66 
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C,  SUPERVISORSHIP      BETWEEN     ANNUITANTS. — See      JOINT 

Tenancy  ;  also  Will.     . 
d.  Directions  to  Purchase  Annuities. — A  direction   to 

lay  out  a  specific  sum  in  the  purchase  of  an  annuity  for  the  life 
of  an  annuitant  or  to  purchase  a  government  annuity  of  a  given 
amount,  vests  the  purchase  money  in  the  annuitant,  whether  the 
annuity  is  in  possession  or  reversion,  and  on  his  death,  before  the 

time  when  the  annuity  was  to  be  purchased,  his  executors  are 

Hospital,  a  D.  M.  &   G.    (Eng.)   576,  13  Ves.  (Eng.)  39;  Potter  v.  Baker,  13 

seems  to  ffo  the  full  length  of  this  propo-  Beav.  (Eng.)  273;  s.  c,  15  Beav.  (Eng.) 

sition.     On  principle,    however,  it  is  489;    Bent  v.  CuUen,  L.  R.,  6  Ch.  D. 

difficult  to  see  in  what  respect  a  direc-  (Eng.)  235.     See  Evans  v.  W^alker,  L. 

tion  to  purchase  an  annuity  can  be  dis-  R.,  3  Ch.  I).  (Eng.)  211.    [See  Wills.] 

tinguished    from    a    mere    gift   of  an  "Possibly   a  gift  of  so  much  a  year 

annuity.  would  be  considered  a  gift  of  the  capi- 

**Of  course  if  there  is  a  dedication  of  tal   producing  the    annual    sum.     See 

a  part  or  the  whole  of  the  testator's  Hill   r.   Ratley,  2    J.  &  H.  (Eng.)  234. 

property  to  produce   an  annuity,  this  [Sproul's  Appeal,  X05  Pa.  St.  430.] 

may  in  effect  be  a  gift  of  so  much  prop-  "Where  a  testator  bequeathed  to  his 

erty  as  will  produce  the  annual  amount,  daughter,  on   her  marriage,  a  sum  of 

as  in  Stokes   v.  Heron,    12   CI.   &  F.  stock  producing  a  certain  annual  sum, 

(Eng.)    161,    where   there  were  other  and  gave  her  out  of  his  general  divi- 

circumstances   which   tended   to  show  dends  an  annual  sum  to  make  up  the 

that  the  annuities  were  to  be  perpetual,  income  to  £400,  the  latter  gift  was  held 

See  Wakeham  v.  Merrick,  37  L.  J.,  Ch.  to  be  a  gift    of  capital  producing  the 

(Eng.)  45.  necessary      income.      Engelhardt      r. 

**<Jr  again,  the  testator  may  distrib-  Engelhardt,    26    W.    R.  (Eng.)  853. 

ute  the  whole  of  his  estate  in  the  form  **4.  But  a  mere  devise  of  all  the  tes- 

of  gifts  of  annual  sums  or  annuities  to  tator's  property  on   trust   to    pay    an 

different  legatees,  as  in  Kerr  v.  Middle-  annuitj',  or  a  charge  on  a  certain  fund, 

aex  Hospital,  2  D.  M.  &  G.  (Eng.)  576,  will   not  make  the  annuity  perpetual, 

where  the  fact  that  one  of  the  g^ifts  of  a  Lett  v,  Randall,  3    Sm.  G.  (Eng.)  83; 

certain     annual     income    was    to   the  s.  c.«  2D.  F.  &  J.  (Eng.)  388;  Sullivan 

Middlesex    hospital    was    strong    evi-  7;.  Galbraith,  Ir.  K.,4  Ek).  582;  Wilson  v. 

dence    to    show    that    other   annuities  Madison,  2  Y.  &  C.  C.  C.  (Eng.)  372. 

given    in    very  similar  language  were  See   Innes  v.  Mitchell,  6  Ves.  (Eng.) 

intended  to    be   perpetual.     See,  too,  464;  s.c,  9  Ves.  (Eng.)  212. 

Hicks   V.  Ross,  L.  R.,   14  Eq.  (Eng.)  "5.   If    the    annuity  is  directed    to 

141 .  cease  if  the  legatee  dies  without  issue, 

"But  it  may  be  doubted   whether  the  or  is  directed  not  to  be  sold  till  after 

proposition     that  a  direction    to    pur-  the  death  of  the    legatee,   there    is  a 

chase  an  annuity  gives  a  perpetual  an-  strong  argument  that  it  was  meant  to 

nuity,  laid  down  in  Kerr  v.  Middlesex  be  perpetual.     Hedges  v.  Harper,  3  D. 

Hospital   and   Ross  v.  Borer,   will   be  G.  « J.  (Eng.)  129;  Pawson  v.  Pawson, 

acquiesced  in.  19  Beav.  (Eng.)  146. 

"At  any  rate  a  direction  to  invest  a  "6.  Or,  again,  if  the  legatee  has  a 
sum  in  government  securities  sufficient  power  of  appointing  the  annuity  in 
to  produce  a  certain  annual  sum,  which  words  that  would  authorize  the  ap- 
is given  to  an  annuitant,  gives  only  a  pointment  of  a  perpetual  annuity,  or 
life  interest.  Re  Grove's  Trusts,  i  the  annuity  is  given  over  in  certain 
GifF.  (Eng.)  74.  See  Banks  v,  Braith-  events  in  fee,  the  same  argument 
waite,  II  W.  R.  (Eng.)  398;  32  L.  J.  arises  Wright  v,  Wright,  12  Ir.  Ch. 
Ch.  (Eng.)  35,  198.  401;  Robinson  v.  Hunt,  4  Beav.  (Eng.) 

"3.   If  the  annuity  is  given  as  part  of  450. 

the  income  of  a    particular    fund,    it  "7.    And  if  the  annuity,  being  given 

amounts  to  a  gift  of  so  much  of  the  to   several  persons  as  tenants  in  com- 

fund   itself.     Bignoto  v,  Giles,  4   "Dr,  mon,  is  given  over,  in  its  entirety  at  a 

(Ens.)  343;  Courtenay  v.  Gallagher,  5  period    when,   if  it  were  onlv  for  the 

Ir.  Ch.  154,  356;  Rawlings  v.  Jennings,  life  of  the  legatees,  it  might  Kave  par- 
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entitled  to  the  purchase  money.*  The  annuitant's  right  to  the 
purchase  money  will  not  be  affected  by  a  direction  that  he  shall 
not  be  allowed  to  accept  the  value  of  the  annuity  in  lieu  thereof,* 
nor  by  a  discretionary  power  in  trustees  to  apply  the  annuity  for 
his  benefit  in  the  event  of  his  incapacity,*  nor  by  a  restraint  upon 
anticipation,  except  in  the  case  of  a  married  woman.^ 
e.  Distinction  Between  Annuities  Given  for  a  Period 

AND  FOR  AN  OBJECT. — A  gift  of  rents  and  profits  to  a  parent 
during  the  minority  of  a  child,  where  no  benefit  was  intended  for 
the  child,  will  go  to  the  representatives  of  the  parent  if  .he  dies 
during  the  minority.*  So  if  the  object  of  the  gift  is  the  payment 
of  debts,  the  death  of  the  child  during  minority  will  not  affect 
the  parent's  right  to  the  rents  and  profits  till  the  time  when  the 
child,  if  living,  would  have  attained  twenty-one.*  But  if  the  term 
is  created  for  the  benefit  of  the  child,  or  if  its  object  is  merely  to 
postpone  the  interest  of  the  child  until  he  should  have  performed 
some  condition  which  could  not  be  performed  after  his  death,  it 
will  end  with  his  life.''     Annuities  to  trustees  for  their  trouble,  or 

tiallj  determined,  it  will  be  perpetual,  2.   Stokes  v.  Cheek,  28  Beav.  (Eng.) 

as  it  would  be  absurd  to  suppose  that  it  630. 

is  to  cease  upon  the  death  of  a  prior  8.  Re    Browne's     Will,     27     Bear. 

annuitant,  and  to  revive  again  in  cer-  (Eng.)  324. 

tain  events.    Mausergh  v.  Campbell,  3  4.   Woodmeston  v.  Walker,  2   R.  & 

De    G.  &  J.   (Eng.)  237;     Barden  v.  M.  (Eng.)  197. 

Meagher,  Ir.  R.,  i  Eq.  246.  So  a  declaration  that  the   annuity 

"8.   In   Parsons  v.  Parsons,  L.   R.,  should  cease  upon  alienation  has  been 

8  Eq.  (Eng.)  260,  an  annuity  given  to  held  not  to  take  the  case  out  of  the 

several  or  their  heirs,  was  held  to  be  rule.    Hunt    Foulston    v,    Furber,   L. 

perpetual,  though  the    heirs    took  by  R.,  3  Ch.  D.  (Eng.)  285. 

substitution/'      Theobald     on      Wills  As  to  the  effect  of  a  gift  over  upon 

(2nd  ed.)  391,  393.  alienation  or  bankruptcy,  where    the 

1.   Yates   V.  Compton,  a  P.   Wms.  annuitant  dies  before  the  time  when 

(Eng.)  308;  Barnes  v.  Rowley,  3   Ves.  the  annuity  was  to  be  purchased  with- 

(Eng.)  305;  Bay  ley  v.  Bishop,  9  Ves.  out  having  alienated   the    annuity  or 

(Eng.)     6;     Palmer     v,   Crawford,    3  become  bankrupt,  see  Day  v.  Day,  1 

Swanst.     (Eng.)    482.    See    Smith  v.  Drew  (Eng.)  569;  Power  v.  Hayne,  L. 

King,  I  Russ.  (Eng.)   363;  Dawson  v.  R.,  8  Eq.  (Eng.)  262;  Hatton  v.  May, 

Heam,  1  R.  &  M.  (Eng.)  606;   Ford  v,  L.  R.,  3  Ch.  D.  (Eng.)  148;  Pearson  v. 

Battey,  17  Beav.  (Eng.)  J03.  Dolman,  L.  R.,  3  Eq.  (Eng.)  315. 

The  annuitant  may  elect  to  take  the  6.  Theobald  on  Wills  (2nd  ed.)  397; 

money  without  having  it  laid  out  in  Smith  v.  Havers,  Cro.  Eliz.  (Eng.)  252; 

the  purchase  of  the  annuity.    Bayley  Lazton  v.  Eddie,  19  Beav.  (Eng.)  321. 

Bishop,  9  Ves.  (Eng.)  9;  Balmain  v,  6.  Carter  v.  Church,   i  Chan.  Cas. 

Shore,  9  Ves.  (Eng.)  507.  (Eng.)    113;    Boraston's  Cas.,    3    Co. 

Legacy  of  stock  to  A  to  be  laid  out  (Eng.)  19a. 
in  an  annuity  for  her  life.  A  died  two  It  seems  that  the  construction  is  the 
days  after  the  testator,  and  before  any  same,  if  the  object  of  the  term  is  the 
alteration  of  the  stock:  her  administra-  benefit  of  the  person  to  whom  the  rents 
tor  is  entitled  to  a  transfer.  Barnes  v.  and  profits  are  given  during  the  minor- 
Rowley,  3  Ves.  (Eng.)  *305.  ity.    Theobald  on  Wills  (2nd  ed.)  397; 

Upon  the  same  principle  a  discre-  Coates  v,  Needham,  2  Vem.  (Eng.)  65. 

tkmary  trust  to  purchase  an  annuity  7.  Theobald  on  Wills  (2nd  ed.)  397. 

out  of  a  fund,  authorizes  advances  to  See   Manfield  i;.   Dugard,  i  Eq.  Cas. 

the  legatee  from  time  to  time  out  of  the  Abr.  (Eng.)  194,  pi.  4;  Lomax  v.  Hoi- 

capita    of    the    fund.      Messeena    v.  medon,  3  P.  Wms.  (Eng.)  176;  Castle 

Carr,  L.  R.,  9  Eq.  (Eng.)  260.  v,  Eate,  7  Beav.  (Eng.)  296;  Goodright 

67 


Claariflflatimi,  LEGACIES  AND  DEVISES.  ciMiiikatl<».. 

so  long  as  they  continue  to  execute  the  office  of  trustee  under 
the  will,  cease  with  the  active  trusts,*  though  not  necessarily  with 
a  suit  or  judgment  for  administration.^  The  better  opinion  is- 
that  an  annual  sum  for  maintenance  and  education  is  not  to  be 
limited  to  minority,  but  creates  a  life  interest.*  An  annuity  for 
maintenance  and  education  given  for  a  fixed  period  is  not  deter- 
mined by  the  annuitant's  death  or  attaining  majority  before  the 
end  of  the  period.* 

/.  Abatement — Valuation. — Annuities  and  general  legacies 
abate  pro  rata  on  deficiency  of  assets  in  the  course  of  an  adminis- 
tration.* In  such  case  the  annuities  are  valued  as  from  the  tes- 
tator's death,  and  the  amount  of  the  valuation  subject  to  an 
abatement  in  proportion  to  the  abatement  on  the  general  legacies 
paid  to  the  annuitant  or  his  representatives.*  Payment  of  the 
amount  of  the  valuation  reduced  by  the  proportional  abatement 
will  only  be  made  where  the  deficiency  arises  in  the  course  of 

d.   Revell  v.  Parker,  i  M.  &  S.  (Eng.)  issue  take  as  purchasers.     Frewen  v,. 

692.  Hamilton,  47  L.  J.,  Ch.  (Eng.)  391, 394. 

1.  Hull  V.  Christian,  L.  R.,  17   Eq.  4.  Badham  v.  Mee,  i  R.  &  M.  (Eng.) 

(Eng.)  546;   Baker  v,  Martin,  8  Sim.  631;  Lewes  v.  Lewes,  16  Sim.  (Eng.)- 

(Eng.)   25;   McDermot    v.  O'Connor,  266;  Longmorei;.  EIcum,2  Y.&C.C.C. 

Ir.  R.,  10  Eq.  (Eng.)  352.  (Eng.)  363;   Atwood  v.  Alford,  L.  R., 

3.   Baker  v,  Martin,  8  Sim.  (Eng.)  25.  2  Eq.  (Eng.)  479;  In  re  Ord,  Dickin> 

Where  trusts  in  the  will  remained  to  son  v,  Ord,  L.  R.,9  Ch.  D.  (Eng.)  667; 

be  performed  the   annuity  was  held  to  L.  R.,  12  Ch.  D.  (Eng.)  22. 

continue  after  a  final  decree  in  a  suit  to  Otherwise  where  no  time  is  fixed  for 

carry  into  execution  the  trusts  of  the  the   duration   of  the    annuity   distinct 

will    and    the    appointment    of   a    re-  from  that  specified  for  the  duration  of 

ceiver  over   the  testator's  real  estate,  the  legal  estate.    Thus,  where  the  an- 

McDermot  v.  O'Conor,  Ir.  R.,  10  Eq.  nutty  was  bequeathed  to  those  trustees 

352.  to  continue  during  the  life  of  the  long- 

8.   Wilkins  v.  Jodrell,  L.  R.,  13  Ch.  D.  est  liver  of  them,  and  no  longer,  in  trust 

(Eng.)    564.     See   Soames   v.    Martin,  to    apply   it  "to  assist   in  the   support 

10    Sim.    (Eng.)    287;     Kilvington   v.  of   the  testator's  daughter  A,  *'in  aid 

Gray,  10  Sim.  (Eng.)    293;  Bringhurst  of  and  towards  the  clothing,  mainte- 

V,  Cuthbert,  6  Binn.  (Pa.)  398.  nance  and  education  of  her  children," 

Contra^  (jardner    v.  Barker,  18  Jur.  it  was  held   that  the  will   created  no 

(Eng.)    508.     See    Foley    v.   Pavoy,   2  trust  in  favor  of  the  children,  and  the 

Myl.  &  K.  (Eng.)  138;  Knapp  v.  Moyes,  annuity   ceased    on    the    death  of   A. 

Ambl.  (Eng.)  662.  Rj'an  xk  Keogh,  4  Ir.  R.,  4  Eq.  357. 

A  legacy  for  schooling  and  education  0.  Appeal  of  Trustees  of  University, 

vests  in  the  beneficiary  who  is  entitled  97  Pa.  Stat.  187. 

to  recover  the  same  though   he  attain  6.    Wroughton     v.     Colquhoun,     i 

the  age  of  thirty  years  before  pa^'ment.  De  G.  &  S.  (Eng.)  357;  Carr  v,  Ingleby, 

Lynch's  Appeal,  12  W.N.  C.  (Pa.)  104.  i    De  G.    &    S.  (Eng.)    362;  Long    v. 

Compare  note  on  Bequests  for  Main-  Hughes,  i  De  G.  &  S.  (Eng.)  364. 

tenance,  $  VI,  3,  (a).  Mode  of  ValiiAtlon  — Where  the  annu- 

But  a  bequest  of  an   annual  sum  to  itants  are  still  living,  the  value  of  their 

a  relative   "to  take  charge  of  mv  chil-  annuities  have  to  be  estimated  accord- 

dren"  does  not  create  an  annuity   for  ing  to  the  expectation  of  life  fixed  by 

life,  and  the  payment  must  cease  when  the    recognized    tables;    but    all   facts 

the    children   have    attained    full  age.  transpiring  up  to  the  moment  of  estimat- 

Cox's  Estate.  12  W.  N.  C.  (Pa.)  160.  ing  present    value  will  be  taken    into* 

A  fortiori  will  the  construction  in  account,  and  only  existing  contingen- 

the  text    be  adopted,  in   the   case    of  cies  subject  to  the  above  rule  of  estimat- 

provisions  for  maintenance  and  educa-  ion.     2  Redfield  on   Wills.  ^483;  Potts- 

tion  in  a  marriage  settlement  since  the  v.   Smith.   L.   R.,  8    Eq.   (Eng.)  683;. 
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administration,^  and  not  even  then  if  the  annuity  is  determinable 
on  marriage  or  bankruptcy ;  *  or  the  testator  has  directed  the 
executors  to  set  apart  a  fund  to  secure  it.* 

In  such  cases,  as  between  the  annuitant  and  a  general  legatee, 
the  amount  of  the  apportionment,  i,  ^.,  the  amount  of  the  valua- 
tion less  the  abatement,  will  be  invested  and  the  annuitant  will 
be  entitled  to  have  any  deficiency  in  the  income  made  up  from 
the  capital.*  As  between  the  annuitant  and  residuary  legatees, 
no  question  of  abatement  can  arise,  and  the  annuitant  is  not  en- 
titled to  a  valuation  ;^  but  if  the  testator  has  directed  a  sufficient 
fund  to  secure  the  annuity  to  be  set  apart,  he  may  demand  an 
investment  as  directed,  and  in  the  event  of  the  dividends  of  the 
fund  proving  insufficient  to  meet  the  annual  payments,  may  have 
the  sufficiency  made  good  from  the  corpus  or  any  other  part  of 
the  residue  which  can  be  made  available.* 

^.  Whether  an  Annuity  Is  Charged  Upon  the  Land 
OR  ON  THE  Rents  and  Profits  Only. — See  §  IV,  3,  note. 

A.  Construction  of  Legacies  and  Annuities  for  Main- 
tenance AND  Support — Breaking  Into  Principal — ^An- 
nuities Payable  out  of  the  Income  Alone — Making  Up 
Arrears  of  Lean  Years  from  Surplus  Income  of  Years 
That  Are  Full. — See  §  VI,  3,  a,  (4)  note. 

Todd  V.  Bielby,  27  Beav.  (Eng.)  353;  rities.    Carr  v.  Ingleby,  i  DeG.  &  S. 

Heath    v.  Nugent,     29    Beav.   (Eng.)  (Eng.)  362. 

226.  In  the  United  states  broader  discretion 

1.  /»  re  Nicholson's  Estate,  Ir.  R.,  11  is  allowed.     See  Executors  and  Ad- 
Eq.  177.  MiNiSTRATORs.  Also  §XV,3,^,  (3),  p. 

An  estate  was  devised  to  trustees,  353,  Investments. 
with  directions  to  pay  certain  annuities,  6.  Wright  v.  Callender,  2  De  G.  M. 
and,  after  the  **final  cessation"  of  the  &  G.  (Eng.)  652,  656;  Miner  v.  Bald- 
annuities,  to  make  distribution,  ffeid^  win,  i  Sm.  &  G.  (Eng.)  522. 
that  the  estate  did  not  vest  in  the  dis-  The  valuation  is  only  resorted  to  as 
tributees,  until  the  time  fixed  for  distri-  a  means  of  carrying  out  the  abatement 
bution,  and  that  the  trustees  were  ^ro  rata.  Wright  v.  Callender,  2  De  G. 
without  power  to  hasten  the  time  for  (Eng.)  652,  656. 

-distribution  by  purchasing  the  annul-  6.  Wright  v.  Callender,  2  De  G.  M. 

ties,  and  that  the  admission  of  the  an-  &  G.  (Eng.)  652,  657;  Miner  v.  Bald- 

nuitants  of  their  willingness  to  release  win,  i   Sm.  &  G.  (Eng.)   522;  Merritt 

their  annuities  upon  receipt  of  a  sum  in  v.     Merritt,      43      N.      f.     Eq.      11. 

gro88,they  not  having  released  them,  will  The       right      to      have     deficiencies 

not  authorize  the  court  to  order  distri-  made    up     from     the    general  estate 

bution  and  to  decree  the  payment  of  such  after     appropriation     can     only     ex< 

gross  sums  from  the  estate.     Hamilton  ist  where  the  annuity  is  charged  upon 

V,  Rodgers,  38  Ohio  St.  242.  the  w^hole  estate,  the  investment  being 

2.  Carr    v.  Ingleby,  i   De  G.  &  S.  merely  designed  as  a  means  of  raising 
(Eng.)   36a;    Gratrix    v.    Chambers,  2  it.     Compare  §  VI,  3,  a,  (3). 

GifT.  (Eng.)  321.  Where  land  charged  with  an  annu- 

S.  Wright  V.  Callender,  2  D.  M.  &  Ity  was  sold  and  the  proceeds  invested 

Cr.   (Eng.)   652;    Miner  v,  Baldwin,  i  in  stocks  which  did  not  produce  suffi- 

Sm.  &  G.  (Eng.)  522.  cient  dividends    to    meet   the    annual 

4.    Carr    v,  Ingleby,   1  De  G.  &   S.  payments,  the  court  declined  to  make  a 

<Eng.)  362.    See  Gratrix  v.  Chambers,  valuation,  but  ordered  the  stock  to  be 

2  Giff.  (Eng.)  321.  impounded   and   any  deficiency  to  be 

In      Eneland,    the     apportionment  met  by  a  sale.    Estate  of  Nicholson,  I. 

should  be  laid  out  in  government  secu-  R.,  xi  Eq.  177. 
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j.  Distinction  Between  an  Annuity  and  a  Gift  of  the 
Income  of  a  Particular  Fund — As  to  Time  of  Payment 
and  Interest,  §  VI,  3,  a,  (i);  §  VI,  3,^,(4)— As  to  Taxation,  § 
VI,  5,  c,  note. 

i.  Interest  on  Arrears. — See  §  VI,  3,  a,  (4). 

in  SATnPAOnoH  An>  Aduptioh — 1.  IMlnitionib — Great  con- 
fusion exists  in  the  use  of  the  words  ''  satisfaction,'*  *'  ademption,** 
"revocation"  and  "performance."  The  two  former  are  fre- 
quently used  interchangeably,  while  ademption  is  confounded 
with  revocation,  and  satisfation  with  performance.  The  following 
distinctions,  while  by  no  means  uniformly  observed,  are  believed 
to  be  founded  in  reason,  sustained  by  authority  and  conducive 
to  a  clear  understanding  of  the  subject.  Strictly  speaking,  then^ 
a  legacy  is  adeemed  {adimere,  taken  away)  when  it  is  extinguished 
or  destroyed.  This  may  happen  by  the  extinction  of  its  sub- 
ject, so  that  the  thing  bequeathed  has  ceased  to  constitute  a  part 
of  the  testator's  estate  at  the  time  of  his  death.  It  is  in  this 
sense  that  ademption  is  predicable  of  a  specific  legacy.^  It  may 
also  happen  where  a  benefit  conferred  by  a  revocable  instrument 
is  taken  away  by  a  subsequent  inconsistent  gift.^  It  is  in  this 
latter  sense  that  the  term  is  so  frequently  confounded  with  satis- 
faction and  revocation.  Revocation  is  a  change  of  purpose  au- 
thenticated as  the  law  requires;^  satisfaction,  the  donation  of  a 
thing  with  the  intention  expressed  or  implied  that  it  is  to  be  an 
extinguishment  of  some  existing  claim  of  the  donee.*    The  dis- 

1.  See  §  III,  2.    Beck  v*  McGillis,  9  intention  is  of  its  essence,  in  which  the 

Barb.   (N.   Y.)   35,    46;    Langdon    v,  ademption   of  general  legacies  chiefly 

Astor,  3    Duer    (N.    Y.)     477,     541;  differs  from  that  of   specific.     Shaw, 

FoLLKTT,     J.,  in  Burnham   v.    Com-  C,    J.,   in     Richards    v.    Humphrey s» 

fort,    37      Hun    (N.    Y.)    216,      220;  15  Pick.  (Mass.)  133,  135. 

Shaw,    C.    J.,  in    Richard    v.  Hum-  Whether  an  advance  made  by  a  tes- 

phreys,  15  Pick.  (Mass.)  133,  135.  tator  to  a  legatee  in  his  will  is  an  ademp- 

%.   Chichester  v.  Coventry,  L.  R.,  2  tion  or  not  is  in  all  cases  a  question  ot 

H.  L.  (Eng.)  71,  90,  91,  94;  In  re  Tus-  intention.  SeeFordr.  Ford,23  N.  H.  21a; 

saud,  L.  R.,  9  Oh.  D.  (Eng.)  363,  380;  Tillotson  r.  Race,  22  N.  Y.  122;  Lang- 

Pomeroy  Eq.  Jur.,  §  524;  Wms.  Exrs.  don  v.  Astor,  16   N.    Y.   9;    Terrill   r- 

(7th   Eng.  ed.)   1332;  Rop.  Leg.  (2nd  Public    Administrator,  4    Bradf.   Sur. 

Am.  ed.)  »336.  (N.  Y.)  245;  Swoope's  Appeal,  27  Pa. 

It  is  in  this  sense  that  the  term  is  prop-  St.  58;  Rogers  v,  French,  19  Ga.  316; 

erly  applied  to  general  legacies.     See  Beall  v.  Blake,  16  Ga.  X19;  Dugan  v. 

remarks   of  Shaw,  C.  I.,  in   Richards  HoUins,  4  Md.  Ch.  139;   Jones  v,  Ma- 

V.   Humphreys,   15  Pick.  (Mass.)  133,  son,  5  Rand.  (Va.)  577. 

135-  ••  3  Ld.  Cas.  Eq.  (4th  Am.  ed.)  982^ 

But  in  Beck  v.  McGillis,  9  Barb.  (N.  note  to  Chance v*s  Case. 

^•)  3S»  5^*  i*  was  said   that  the  term  Ademption  is  the  destruction  of  the 

"ademption,"  strictly  speaking,  was  only  bequest  caused  by  the  inconsistent  gift; 

predicable    of    specific   legacies.      See  revocation,  the    means  by  which  the 

also  Langdon  v.  Astor,  3  Duer  (N.Y.)  change  of  purpose  is  accomplished. 

t77,  541;    FoLLETT,  J.,  in  Burnham  v,  4.  Story  Eq.  Jur.,  ^  1009;  Chichester 

Comfort,  37   Hun  (N.    Y.)   216,   220;  v.  Coventry,   L.  R.,  2  H.  L.  (Eng.)7i, 

Woerner  Am.  L.  of  Adm.,  §  446.  90,  91,  94. 

The  authorities  cited  above,  however,  "ft  usually  arises  in  courts  of  equity 

distinctly  show  that  it  is  also  applied  to  as  a  matter  of  presumption,  where  a 

general  legacies,  and  when  so  applied  man,  being  under  an  obligation  to  do 
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tinction  between  satisfaction  and  ademption  lies  in  this :  in  the 
former,  the  bequest  can  only  operate  as  an  extinguishment  of 
the  claim  with  the  consent  of  the  claimant,  who  is  necessarily  put 
to  his  election.  In  the  latter,  it  takes  effect  by  virtue  of  the  tes- 
tator's own  act ;  in  the  former,  the  objects  of  the  bequest  and 
of  the  covenant  must  be  the  same ;  in  the  latter,  they  may  be> 
and  frequently  are,  different.* 

an  act  (as  to  pay  money),  does  that  by  his  pleasure.  Consequently,  in  this 
will  which  is  capable  of  being  consid-  case  the  law  uses  the  word  ademption^ 
ered  as  a  performance  or  satisniction  of  because  the  bequest  or  devise  con- 
it,  the  thing  performed  being  ejusdem  tained  in  the  will  is  thereby  adeemed — 
generis  with  that  which  he  has  en-  that  is,  taken  out  of  the  will.  But  when 
gaged  to  perform.  Under  such  cir-  a  father,  on  the  marriage  of  a  child, 
cumstances,  and  in  the  absence  of  all  enters  into  a  covenant  to  settle  either 
countervailing  circumstances,  the  ordi-  ,  land  or  money,  he  is  unable  to  adeem 
nary  presumption  in  courts  of  equity  is  or  alter  that  covenant,  and  if  he  gives 
that  the  testator  has  done  the  act  in  benefits  by  his  will  to  the  same  objects, 
satisfaction  of  his  obligation."  i  Pow-  and  states  that  this  is  to  be  in  satisfac- 
ell  on  Devises,  by  Jarman,  433,  note  4.  tion  of  the  covenant,  he  necessarily 
See  Fonbl.  Eq.,  b.  4,  pt.  1,  ch.  4,  §  5,  grjves  the  objects  of  the  covenants  the 
note  b;  Story  Eq.Jur.,  §  1 100  0/ j^i^.  right  to  elect  whether  they    will  take 

Lord     Cottenham,     in     Pym    v,  under  the  covenant  or  whether  they 

Lockyer,  5  Myl.  &  Cr.  (Eng.)  29,35;  will   take  under  the  will.      Therefore 

Goldsmid  v.  Goldsmid,  1  Swanst.  (Eng.)  this  distinction  is  manifest.    In  cases  of 

219.  satisfaction  the  persons  intended  to  be 

*'A  will  may  be  at  once    revoked,  benefited    by   the    covenant,  who,  for 

adeemed  and  satisfied,  as  where  stocks  shortness,  may  be  called  the  objects  of 

which     have     been     specifically     be-  the  covenant,  and  the  persons  intended 

queathed  are  transferred  to  the  legatee  to  be  benefited  by  the  bequest  or  de- 

and  accepted  by  him.   See  2  Am.  Ld.  vise,  in  other  words  the  objects  of  the 

Gas.   (5th  ed.)  534.      If   the  transfer  bequest,  must  be  the  same.     In  cases  of 

were  made  to  a  third  person  the  bequest  ademption  they  may  be,  and  frequently 

would   be  adeemed   and   revoked,  but  are,  different.    .     .    .    The  distinction 

not     satisfied.      The     conveyance    of  between  ademption  and  satisfaction  lies 

other  stocks  to  the  legatee  m  lieu  of  in  this,  that  in  cases  of  satisfaction  a 

the  benefit  conferred  bv  the  will  might  case  of  election  must  always  arise,  and 

operate  as  satisfaction."     Am.  Note  to  in  cases  of  ademption  never.**     Lord 

Chancey's  Case,  2  L.  Cas.  in  Eq.  (4th  Romelly  in  Lord  Chichester  v,  Cov- 

Am.  ed.)  782.  entry,  L.  R.,  2  H.  L.  (Eng.)  71,  90,  91, 

The  term  satisfaction  is  also  used  to  94.  See  Cotton,   L.  J.,  in  Tussaud*s 

include  ademption,  particularly  where  L.  R.,  9  Ch.  D.  (Eng.)  363,  380. 

the    latter  word  is  applied    solely  to  **In  the  sense  in  which  the  terms  are 

specific  legacies.    Beck  v,  McGillis,  9  now  used  every  ademption  of  a  prior 

Barb.  (N.  Y.)  35.     See  Follett,  J.,  in  gift  is  a  satisfaction,  but  every  satisfac- 

Bumham  v.  Comfort,  37  Hun  (N.  V .)  Uon  is  not  an  ademption.  It  necessarily 

216,  220;  Langdon  v,   Astor,  3   Duer  follows  that  ademption  cannot  be  cor- 

(N.  Y.)  477,  541;  Ford  v.  Ford,  23  N.  rectly  applied  to  any  cases  in  which  a 

H.  212.  party t  being  already  under  some  prior 

1.  Pomeroy  Eq.  Jur.,  ^  524;  Chiches-  legal  obligation — as,  for  example,  any 

ter  V.  Coventry,  L.  R.,  2  H.  L.  (Eng.)  indebtedness,  or  an  agreement  to  pay  a 

71,  90,  91,  94.  portion    contained    in    a  prior  settle- 

"In  ademption  the  former  benefit  is  ment — makes  a  subsequent  gift  by  will 

given  by  a  will,  which  is  a  revocable  to  the  person  in  whose  favor  the  obli- 

instrument,  and  which  the  testator  can  gation  exists,  with    the  intent,  either 

alter  as  he  pleases,  and  consequently  expressed  or  presumed,  that  the  same 

when  he  gives  benefits  by  a  deed  subse-  shall  be  substitutes  for,  and  in  satisfac- 

quently  to  the  will,  he  may  either  by  tion  of,  the  prior  obligation;  since  in  all 

express  words  or  by  implication  sub-  such  cases  the  substitution  and  satisfac- 

stitute  a  second    gift  for  the  former,  tion  cannot  result  from  the  donor's  in- 

which  he  has  the  power  of  altering  at  tent  alone,  but  require  the  concurrence 
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Satisfaction  is  distinguished  from  performance  in  that  it  sup- 
poses intention,  and  is  something  different  from  the  contract 
and  substituted  for  it,  while  performance  is  a  literal  compliance 
with  its  terms.* 

2.  Ademption  of  Specific  Legaciet. — The  ademption  of  a  specific 
legacy  is  its  extinguishment  by  reason  of  the  thing  bequeathed 

and  assent  of  the  donee.     For  the  same  him,  it  was  held  that  her  distributive 

reason  the  term  ademption  cannot  be  share,  being  greater  than  £3,000,  was  a 

correctly  applied  to  any  case  where  the  performance  of  the  covenant, 
substitution   for  and  satisfaction  of   a      "The  contract  in  such  case  is  considered 

prior  testamentary  benefit  by  means  of  as  made  with  reference  to  the  widow's 

a  subsequent  gift  from  the  testator  de-  prospective  interest  in  the  estate,  and 

pend  upon  an  agreement  with,  or  as-  must  be  interpreted  as  intended  to  reg- 

sent  of,  the  beneficiary,  and  not  solely  ulate  what  she  is  to   receive;    conse- 

upon  the   intent  of  the  testator  him-  quently  when  the  event  of  intestacy 

self."     Pomeroy  £q.  Jur.,  §  524.  ensues  the  single  question  is,  Does  she 

1.  Story  Eq.  Jur.,  §  i  io6;  Sir  Thos.  not  obtain    that  for  which  she    con- 

Plumer,  M.  R.,  in  Goldsmid  v.  Gold-  tracted  ?     If  the  object  of  the  covenant 

smid,  I  Swanst.  (Eng.)  211,  2x9.     See  is  that  the  executors  of  the  husband 

Blandy  v.  Widmore,  i  P.  Wms.  (Eng.)  shall  pay  to  the  widow  a  given  sum, 

324  n.  (1);  s.  c,  2  Vern.  (Eng.)   709;  and  in  her  character  of  widow,  created 

Lee  V.  Cox,  3  Atk.  (Eng.)  422;  Rich-  by  the  same  marriage  contract,  she  in 

ardson    v.   Elphinstone,    2    Ves.  Jun.  fact  obtains  from  the  executor  or  ad- 

(Eng.)  463,  464;  Wilcox   V.  Wilcox,  2  ministrator  that  sum,  the  court  is  bound 

Vern.  (Eng.)  558;  Wathan  v.  Smith,  4  to  consider  that  as  payment  under  the 

Madd.    (Eng.)   325,  331;    Twisden    v.  covenant.    These  are  not  cases  of  an 

Twisden,    9    Ves.    (Eng.)   427;    Lord  ordinary  debt  during  the  life  of  the 

RoMiLLY  in  Lord  Chichester  T.  Coven-  husband.    There  is   no  breach  of  the 

try,  L.   R.,  2  H.  L.  71.95;  Strong  v.  covenant,    no  debt;    the    covenant    is 

Williams,    12     Mass.    391;     Byrne    v,  to  pay  after  his  death,  and  the  enquiry 

Byrne,  3  Serg.  &  R.  (Pa.)  54;  Scott  xk  is  not  whether  the  payment  of  the  dis- 

Osborne,  2  Munf.  (Va.)  413;  Guiguard  tributive    share  is   satisfaction,   but    a 

v.  Mayrant,  4  Dessaus.  (S.  Car.)  614.  question  perfectly  distinct  whether  it  is 

In  the  case  of  satisfaction  the  ques-  performance."  It  is  immaterial  whether 

tion   always    arises:  "Was  the    thing  the  deceased  died  intestate  or  left  a  will 

done  intended   as  a  substitute  for  the  the  provisions  of  which  failed,  provided 

thing  covenanted  }  a  question  entirely  the    widow's    interest    in    either  case 

of  intent;  but  with   reference  to  per-  arises  from  the  statute  of  distributions, 

formance    the    question   is,    Has    that  and   not    from   the    instrument      SiR 

identical    act    which    the    party    con-  Thomas  Plumer,  M.  R.,  in  Goldsmid 

tracted  to  do  been  done  .^"  Plumer,  v.  Goldsmid,   i    Swanst;.   (Eng.)    211, 

M.  R.,  in    Goldsmid    v,  Goldsmid,   i  217-222,  and   Cox's   note   referring  to 

Swanst.  (Eng.)  211,  219.  earlier  cases. 

Thus   the  distributive   share  of  the        It  would  also  seem  from  the  opinion 

^idow  in  a  case  of  absolute  intestacy  of  the  M.  R.,  p.  221,  that  where  the 

is  considered  as  performance  of  a  cove-  interest  of  the  widow  arises  from  the 

nant^by  which  the  husband  had  under-  will,    and    not    from    the    statute,  the 

taken  that  she  should  receive  a  fixed  question  is  one  of  satisfaction,  analo- 

sum    at  his  death,  provided   that  her  gous  to  the  satisfaction  of  portions  by 

share  is  equal  to  that  sum.     So  where  legacies.     See  also  Strong  v.  Williams, 

A  covenanted  by  marriage  articles  that  12  Mass.  391;  Byrne  v,  Byrne,  3  Serg. 

his  executors  should  in  three  months  &  R.  (Pa.)  54. 

after  his  decease  pay  his  wife  £3,000,        This  distinction  between  satisfaction 

and  by  his  will  gave  all  his  property  to  and     performance     is    sometimes    im- 

his  executors  in   trust  to  divide  it  in  portant,  for  performance  is  independent 

such  ways,  shares  and  proportions  as  of   intention,   and    hence  of   the  pre- 

to  them  should  appear  right,  and  the  sumptions  indicative  of  intention,  which 

trust  failed,  whereby  his  estate  became  control  the  application  of  the  doctrine 
divisible  according    to  the  statute  of    of  satisfaction.     Hence  there  may  be  a 

distributions,    and    his   wife    survived  presumptive  performance  fro  tanto  in 
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having  ceased  to  exist  as  a  part  of  the  testator's  estate  at  the 
time  of  his  death.  Ademption  itself  is  solely  a  question  of 
identity:  does  the  thing  bequeathed  exist  in  specie  ?  *  But  before 
answering  that  question  it  is  essential  to  determine  what  was 
bequeathed,  and  whether  the  bequest  is  specific,  and  the  correct 
solution  of  the  two  latter  questions  depends  upon  the  intention 
as  shown  in  the  instrument.*  Thus  the  bequest  of  a  specific 
chattel  in  possession,  as  a  gold  chain,  bale  of  wool,  or  piece  of 
cloth  is  adeemed,  not  only  by  the  testator's  selling  or  otherwise 
disposing  of  the  subject  in  his  lifetime,  but  by  any  change  in  its 
form  which  so  far  affects  its  identity  as  to  prevent  its  answering 
the  description  ;  as  if  he  should  convert  the  chain  into  a  cup,  the 
wool  into  cloth,  or  make  the  piece  of  cloth  into  a  garment.*  So 
a  bequest  of  all  the  testator's  goods  at  or  in  particular  place,  as 
all   his  books   or  household  goods,   plate,  linen,   etc.,   at   C,   is 

such  cases,  which  will  be  recognized  in  effect.      Star  buck  v.  Starbuck,  93   N. 

equity,  whatever  may  be  the  rule  as  to  Car.  183. 

presumptive   satisfaction  fro  tanto  in  The  principle  has  not  been  abrogated 

other  cases.  See  Story  Eq.Jur.,  §  1107;  ^7  statutes    providing    that    the    will 

Blandy  v.  Widmore,  i  P.  Wms.  (Eng.)  shall  speak  from  the  death.     Mathews 

324;    Cox's   note    (i);    Garthshore  v.  v,  Foulsham,  L.  R.,  2  Eq.  (Eng.)  669, 

Chalie,  10  Ves.  (Eng.)  9,  16;  Wilcox  v,  673. 

Wilcox,  2  Vern.  (Eng.)  558;  2  Foubl.  The  earlier  English   laws  Aeld  that 

Eq.,  bk.  4,  pt.  i,ch.  II,  ^5,  note  (e);  ^  there  could   be   no  ademption    unless 

III,  3,  b\  ^  III,  4  and  5.  there  was  an  intent  to  adeem.    This 

1.  Ashburner  v,  McGuire,  2  Bro.  C.  is  particularly  noticeable  in  cases  where 

C.  (Eng.)    no;  Jones   v,   Southall,  32  the  testator   had  voluntarily  accepted 

Beav.  (Eng.)  31.  payment    of    a    debt    specifically    be- 

**The  only  rule  to  be  adhered  to  is  to  queathed.      See  ^ost.     This  view   has 

see  whether  the  subject  of  the  specific  been  taken  in  Georgia.     Beall  v.  Blake, 

bequest  remained  in  specie  at  the  time  16  Ga.  1 19.  Compare  Whitlock  v.  Vann, 

of  the  testator's  death;  for  if  it  did  not,  38  Ga.  502,568.    See  Patton  v.  Patton, 

then  there  must  be  an  end  of  the  be-  2  Jones  Eq.  (N,  Car.)  405,  498. 

quest,  and  the  idea  of  discussing  what  2.  See  ^  II,  i.     Avelyn  v.  Ward,  i 

were  the  particular  motives  and  inten-  Ves.  Sen.  (Eng.)  419;  Millard  v.  Bailey, 

tion  of   the   testator  in  each  case  in  L.  R.,  i  Eq.  (Eng.)  378. 

destroying  the  subject  of  the  bequest,  8.  Wms.  Exrs.   (7th  Eng.  ed.)  1321; 

would   be  productive    of   endless  un-  Ashburner  v,  McGuire,  2  Bro.  C.  C. 

certainty  and  confusion."  Lord  Thur-  (Eng.)    110;   White  v.   Winchester,  6 

LOW   in   Humphries  v.   Humphries,  2  Pick.  (Mass.)  48;  Walton  v.  Walton,  7 

Cox  (Eng.)  185;  Shaw,  C.  J.,  in  Rich-  Johns.   Ch.   (N.  Y.)   262;   Roberts   v. 

ards  V.  Humphreys,  15  Pick.   (Mass.)  Weatherford,  10  Ala.  72. 

133,  135;  Ford  V.  Ford,  23   N.  H.  212,  So  where  the  testator  took  the  goods 

216,  217;  Beck  V.  McGillis,  9  Barb.  (N.  bequeathed  on  a  voyage  and  the  goods 

Y.)  35;  Doughty  V.  Still  well,  I  Bradf.  were  lost  and  he  was  drowned,  it  was 

(N.  Y.)  300;  Newcomb  v.  St.  Peter's  held  that,  as  it  could  not  be  shown  that 

Church,  2    Sandf.  Ch.   (N.    Y.)   636;  the  testator  died  before  the  goods  per- 

Smith's  Appeal,  103  Pa.  St.  559;  Black-  ished,  the  legatee  had   no  interest  in 

stone  V,  Blackstone,  3  Watts  (Pa.)  335;  them,  and  no  claim  on  the  insurance 

Alsop's  Appeal,  9  Pa.  St.  374;  Hoke  v.  money.    Durrant  v.  Friend,  5  De  G.  & 

Harmer,  21   Pa.  St.  301;  Hood  t;.  Ha-  Sm.  (Eng.)  343. 

den,  82  Va.  588,  599.  It  makes  no  difference  that  the  thing 

A  specific  legacy  is  adeemed,  when,  bequeathed  proves  not  to  have  been  the 

in  the  lifetime  of  the  testator,  the  prop-  property  of  the  testator.    It  cannot  be 

erty  bequeathed  is  lost,  destroyed,  dis-  made  up  to  the  legatee  on  that  account 

posed  of,  or  so  changed  that  it  cannot  out  of  other  portions  of   the    estate. 

be  identified  when  the  will  goes  into  McKinnon  v,  Thompson,  3  Johns.  Ch. 
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adeemed  by  their  subsequent  removal  in  his  lifetime,^  unless  the 
goods  are  removed  on  account  of  fire,*  or  without  the  testator  s 
knowledge  or  authority,*  or  the  place  is  referred  to  merely  to 
identify  the  goods  at  the  time  of  the  making  of  the  will,  the  in- 
tent  being  to  bequeath  the  particular  chattels  so  identified 
wherever  they  might  be  at  the  time  of  his  death.*  Merely  pledg- 
ing or  mortgaging  the  subject  matter  of  the  bequest  does  not 
work  an  ademption,  since  the  testator*s  equity  of  redemption 
pas5^s  to  the  legatee  and  enables  him  to  call  upon  the  executor 
to  redeem  and  deliver  it  to  him.^  A  debt  specifically  bequeathed, 
as  distinguished  from  a  bequest  of  its  proceeds,®  is  adeemed  if 

(N.  Y.)  307.    Sec  also  White  v.  Win-  i  Ve«.  Sen.  (Eng.)  27;  Ward  w.  Turner, 

Chester,  0  Pick.  (Mass.)  48;  Roberts  v.  2  Yes.  Sen.  (Eng.)  43i;Morris  v.  Morris, 

Weatherford,  10  Ala.  72.  2  CoU.  R.  (Eng.)  719. 

1.  Green  v.  Symonds,  i  Bro.  C.  C.        So  where  the  testator  has  two  houses, 

(Eng.)  129,  in  note;  Hasejtine  v.  Ha-  in  wliich  he  lives  alternately,  and  being 

seltine,  3  Madd.  (Eng.)  276;  Shaftsbury  possessed  of  one  set  of  furniture  only, 

V,  Shaftsbury,  2  Yern.  (Eng.)  7.  which  he  removes  with'  himself  to  each 

It  makes  no  difference  that  the  goods  house,  bequeaths  while  residing  in  one 

are  removed  because  the  lease  has  ex-  of  them  all  his  furniture  in  that  house, 

pired — as  in  the  case  of  furniture  of  a  Land  v,  Devaynes,  4  Bro.  C.  C.  (Eng.) 

leased  house — ^if  it  is  clear  that  the  tes-  537. 

tator   bequeathed    the    furniture    with  '    Where  the  testator  bequeaths  all  the 

reference  to  the  lease  and  intended  both  goods  that  should  he  in  his  house^  or 

to  be  enjoyed  together,and  consequently  that  should  be  in  his  house  at  the  time 

the  reason  of  the  bequest  had  totally  of  his  deaths  the  goods  must  be  found 

failed  by  the  change  of  circumstances,  in  the  house  at  the  time  of  his  death. 

Colleton  V,  Garth,  6  Sim.  (Eng.)  19.  Shaftsbury  v,  Shaftsbury,  2  Yern.(Eng.) 

S.  Chapman  v.   Hart,   i    Yes.   Sen.  747;    Spencer    v,    Spencer,    21    Beav. 

(Eng.)  273.  (Eng.)  548;   Haseltine  v.  Haseltine,  3 

"Removal  of  goods  for  a  necessary  Madd.  (Eng.)  276. 

?urpose"  does  not  work  an  ademption.        But  in  Cunningham  v,  Ross,  2  Cas. 

^er  Lord   Hardwickb  in  Moore  v.  temp.  Lee  (Eng.)  517,  a  distinction  was 

Moore,  i  Bro.  C.  C.  (Eng.)  117.  taken  by  Sir  Geo.  Lee  between  a  be- 

8.  Shailsbury  v.  Shaftsbury,  2  Yern.  quest  of  the  goods  that  should  be^  and 

(Eng.)  7.  goods  at  or  in  the  testator's  house,  the 

Both  these  exceptions  are  founded  upon  former  expression  being  held  to  refer  to 

dicta.  That  in  Chapman  V.Hart  is  based  the  time  of  his  death,  the  latter  to  the 

upon  the  obsolete  notion  that  ademp-  date  of  the  will.    This  distinction  seems 

tion  depends  upon  an  implied  revoca-  irreconcilable  with  the  rule  laid  down 

tion  founded  upon  the  presumed  inten-  in  Chapman  v.  Hart,  i  Yes.  Sen.  (Eng.) 

tion.    In  Shaftsbury  v.  Shaftsbury,  the  273,    where    Lord    Hardwickb  said 

court  merely  declared  that  if  the  goods  that  the  latter  expression  would  be  held 

had  been  removed  by  fraud  or  practice  to  refer  to  the  time  of  the  death.    See 

on  purpose  to  disappoint  the  legacy^  or  also  Green  v.  Symonds,  1   Bro.  C.  C. 

by  a  tortious  act  unknown  to  the  tes-  (Eng.)  129  n. 

tator,  that  might  have  entitled  the  leg-  Where  the  testator  bequeathed  "all 
atee  to  relief.  It  is  difficult  to  reconcile  my  interest  in  my  house  at  L.,  the  fur- 
either  of  these  positions  with  the  doc-  niture,  books,  pictures,  wines,  etc.,"  the 
trine  that  ademption  is  independent  of  words  in  my  house  do  not  apply  to  the 
intention.  furniture,  books,  pictures,  wines,  etc., 

4.  Rop.  Leg.  (2nd  Am.  ed.)  *344;  Cun-  and  the  bequest  is  not  adeemed  by  their 

ningham  v.   Ross,   2   Cas.  temp.   Lee  removal.       Norris  v,  Norris,   2   Coll. 

(Eng.)  272.  (Eng.)  719. 

Such  is  always  the  case  where  the        6.  Ashburner  v,  McGuire,  2  Bro.  C. 

goods  are  described  as  in  a  ship,  removal  C.  (Eng.)  x  13,  per  Lord  Thurton. 
being  one  of  the  contingencies  incident        •.  See  ^   II,   i,  c.    Thus    a    gift  of 

to  such  a  bequest    Chapman  v.  Hart,  "whatever  sum  may  be  received  from 
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afterwards  paid  in  the  lifetime  of  the  testator,^  and  it  is  imma. 
terial  whether  it  is  called  in  by  the  testator  or  paid  by  the  debtor 
of  his  own  motion,  since  in  either  case  the  subject  of  the  bequest 

my  claim  on  A  B'*  is  not  adeemed  by  against  the  United  States  government, 

the  testator's  receipt  in  his  lifetime;  at  bequeathed  a  specified  sum  out  of  the 

all  events,  if  he  sets  it  apart  and  does  proceeds  of  said  claims  to  complainants, 

not  mix  it  with  the  general  mass  of  his  or  so  much  as  should  remain  after  pay- 

property.    Clarke  v.  Brown,  a  Sm.  &  ing  certain  legacies  to  others.    At  that 

G.  (Eng.)  524.    See  Bronsdon  v.  Win-  tfane  his  claims  were  pending  before  the 

ter,  Ambl.  (Eng.)  57;  Doughty  v.  Still-  court  of  claims,  but  before  his  death  he 

well,  I  Bradf.  (N.  Y.)  300,  309.  collected  them,  and  invested  the  pro- 

But  where  the  gift  is  of  what  may  be  ceeds  in  securities,  realizing  a  sum  sufii- 

collected    after    the    testator's   death,  cient  to  have  satisfied   the  bequest  to 

payment    in    his    lifetime    works    an  complainants.    Held^  that  the  legacies 

'  >n.     Fryer  v,   Morris,  9  Ves.  were  specific,  and  were  payable  only  in 


(Eng.)  360;  Chase  v,  Lockerman,  iiG.  case  the  executors  collected  the  funds 

&  J.  (^td.)  185;  Galbreath  v.  Winter,  10  from  the  source  indicated,  and  that  tes- 

Ohio  64.  tator    by    collecting   them    caused  an 

In  many  cases  a  distinction  exists  ademption  of  the  legacies.  Georgia  In- 
between  the  bequest  of  a  thing  in  specie  firmary  v.  Jones,  37  Fed.  Rep.  750.. 
and  the  bequest  of  its  proceeds;  in  the  Payment  before  the  bequest  is  made 
former  case  a  sale  will  work  an  ademp-  does  not  work  an  ademption.  Thus 
tion,  in  the  latter  not.  McNaughton  v,  where  one  places  £500  in  a  goldsmith's 
McNaughton,  34  N.  Y.  201 ;  Abernethy  hands  on  his  note,  and  then  orders  part 
V.  Catlin,  2  Dem.  (N.  Y.)  341;  Warren  out  again,  and  afterwards  bequeaths 
V.  Wigfall,  3  Dessaus.  (S.  Car.)  47;  the  £500  in  the  goldsmith's  hands  to  A, 
Nooe  V,  Vannoy,6  Jones  Eq.  (N.  Car.)  this  is  good  for  the  whole  £500.  The 
18c;  Chambers  v.  Kerns,  6  Jones  Eq.  subsequent  bequest  amounts  to  a  re- 
(N.  Car.)  280;  Ga.  Infirmary  v.  Jones,  nunciation  of  the  payment  already 
37  Fed.  Rep.  7^0.  made,  and  a  declaration  that  the  whole 

1.  Rider  v.  Wager,  2  P.  Wms.  (Eng.)  sum     should     be     paid     the    legatee. 

3291  330;  Barker  v,  Rayner,  5  Madd.  Crockat  v.  Crockat,  2  P.  Wms.  (Eng.) 

(Eng.)  208;  2  Russ.  C.  C.  (Eng.)  122;  164,  165. 

Bodrick  v.  Stevens,  3  Bro.  C.  C.  (Eng.)  A  partial  receipt  of  the  debt  specific- 

431;    Birch    V.   Baker,    Mos.     (Eng.)  ally    bequeathed    will    operate    as   an 

375;  Stanley  v.  Potter,  2  Cox  (Eng.)  ademption   pro    tanto.     Ashburner  v, 

180;  Gardner  v.  Hatton,  6  Sim.  (Eng.)  McGuire,  2    Bro.  C.  C.   (Eng.)    108; 

93.     See  Ford  z\  Ford,  23  N.  H.  218;  Fryer  v,  Morris,  9   Ves.   (Eng.)   360. 

Walton  v.  Walton,  7  Johns.  Ch.(N.Y.)  See     White    v,    Winchester,    6    Pick. 

262;  Beck  V.  McGillis,  9  Barb.  (N.  Y.)  (Mass.)  48,  57;  Godard  v.  Wagner,  a 

3c;  Gilbreath  v.  Winter,  10  Ohio  64;  Strobh.  Eq.  (S.  Car.)  i,  10,  13. 

Hansbrough  v,  Hooe,  12  Leigh  (Va.)  A  legacy  will  he  adeemed  pro  ianto 

316;  Cogdell  V.  Cogdell,  3  Dessaus.  (S.  by  a  part    payment,  notwithstanding 

Car.)  ^^6;  Graham  %\  Graham,  i  Bush  the  legatee  was  at  the  time  a  married 

Eq.  (N.  Car.)  291.  woman.     Richards  v.  Humphreys,    15 

Testator,  by  will,  gave  to  his  execu-  Pick.  (Mass.)  133,  140. 

tors  "a  certain  bond  and  mortgage  for  Policial  of  Ininranee. — ^The  principle 

$7,000,  the  present  amount  of  principal  applies  to  the  receipt  of  the  proceeds  of 

due,  and  which  I  hold  against  J,"  in  a  policy  of  insurance  which  has  been 

trust  to  pay  the  interest  to  A  for  life,  specifically     bequeathed.       Barker    v. 

then  to  convert  the  bond  and  mortgage  Ray  nor,  5  Madd.  (Eng.)  208;  s.  c,  on 

into  money  and  to  divide  and  distribute  app.,  2  Russ.  C.  C.  (Eng.)  122. 

the  net  proceeds.    Before  the  testator  Bffeet  of  Sanewal. — The  identity  of  a 

died  the  amount  was  paid  him  by  J,  debt  is  not  lost  so  as  to  cause  its  ademp- 

and  at  his  death  the  money  remained  tion  by  the  renewal  from  time  to  time 

on  deposit  at  a  banker's.    Heltt,  that  of  notes  given  to  secure  it.    Ford  v. 

the  legacy  was  a  specific  one,  and  was  Ford,  23  N.  H.  212,  219,  220;  Gardner 

adeemed.   Abernethy  v.  Catlin,  2  Dem.  v.    Printup,  2    Barb.  (N.  Y.)  83,  88; 

(N.  Y.)  341.  Havens  r.  Havens,  i   Sandf.  Ch.  (N. 

Testator,  alter  expressly  disposing  of  Y.)  324,  331;  Stout  v.  Hart,  2  Halst. 

all  of  his  estate  except  certain  clums  (N.  J.)  414;  Succession  of  Irwin,  33  La. 
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is  extinguished,  and  there  is  nothing  to  which  the  words  of  the 
will  can  apply.* 

On  the  same  principle  a  specific  bequest  o{  stock  is  wholly  or 
partially  adeemed  i{  the   stock  or  any  part  of  it  has  ceased  to 

An.  63,  72.     See  note,  Ashbumer  v,  cation  which  it  may  subeequentlv  un- 

McGuire,    2    Lead.   Ca8.  in   £k).   (4th  dergo.    It  is  well  settled  that  a  bequest 

Am.  ed.)  670.  of  the  proceeds  of  a  debt  will  not  be 

Nor  by  the  substitution  of  a  third  adeemed    by   payment,  and  the  princi- 

person  for  the  original  debtor,  because  pie  is  the  same  where  the  debt  is  be- 

the  obligation  remains,  although  trans-  queathed  and  its  proceeds.     What  the 

ferred  to  other  shoulders.     Hare's  note  testator  means  to  g^ve  under  these  cir- 

to  Ashbumer  v.  McGuire,  2  Am.  L.  cumstances  is  the  fund,  and  the  legacy 

Cas.  (4th  Am.ed.)67o;  cfViii^  Gardner  will   be  valid  so  long  as   that  can   be 

V.    Printup,    2     Barb.     (N.     Y.)     83;  traced  and  identified.     Note    to   Ash- 

Doughty  V,  Still  well,  i  Bradf.  (N.  Y.)  burner  v.  McGuire,  2   L.   C  in    Eq. 

300,  309.  (4th    Am.     ed.)    672.     See    Clark    z\ 

Testatrix,  after  stating  that  she  held  Brown,  2  Sm.  &  G.  (Eng.)  52;  Spence 

several  notes  against  her  brother,  con-  v.  Higgins,  22  Conn.  521;  Gardner  v, 

tinued,  **if  I  survive  mother,  they  are  to  Printup,  2  Barb.  (N.  Y.)  88;  Langdon 

be  cancelled  and  surrendered,  but  if  she  v,     Astor,     3     Duer     (N.    Y.)    478; 

«urvives  me,  he  must  pay  interest  upon  Doughty  v.  Stillwell,  i  Bradf.  (N.  Y.) 

them  until  her  death,  when  they  are  to  300,  309;    Corbin   v.   Mills,    19  Gratt. 

be  cancelled  as  aforesaid.     Mj'  brother  ( Va.)  438;  Warren  v.  Wig^all,  3  Uessaus. 

is  to  share  in  my  estate  equally  with  (S.  Car.)  47;  Pell  v.  Ball,  Spear  Eq. 

my   other  heirs,   notwithstanding    the  (S.  Car.)  48. 

surrender    of   the    notes."     After    the  1.   Ashburner    v.   McGuire,   2   Bro. 

making  of  the  will,  testatrix  took  other  C.  C.  (Eng.)  110;    Badrick  v,  Stevens, 

notes  from  her  brother,  and  died  sur-  3  ^i'^*   ^-   ^'   (£ng>)  43 1;    Stanley  v. 

viving    her    mother.     Held^    that    the  Potter,   2   Cox    (Eng.)    180;  Junes  v, 

brother  was   not   entitled    to  the  sur-  Johnson,  4  Ves.  (Eng.)  574;  Fryer  v. 

render  of  the  notes  made  after  the  mak-  Morris,  9  Ves.  (Eng.)  363;    Barker  v, 

ing  of  the  will.    The  language  of  the  Ravner,  5  Madd.  (Eng.)  208,  217;  s.  c, 

will     referred     to     particular     notes;  2   Kuss.  C.  C.    (Eng.)    122:    Jones    v. 

whether  or  not  the  new  notes  were  re-  Southall,  32  Beav.  (Eng.)  31;  Richards 

newals.     Updike  v.  Tompkins,  lOO  III.  v,   Humphreys,  15    Pick.  (Mass.)  133, 

406.  135;   Ford  v.  Ford,  23  N.  H.  212,  216, 

A  testator,  having  made  a  specific  be-  217;    Doughty    v,    Stillwell,    i    Bradf. 

quest  of  all  notes  of  hand  which  were  (N.  Y.)  300;  Beck  v,  McGillis,  9  Barb, 

then  payable  to  him,  and  then  holding  (N.  Y.)  35;    Ludlam's   Estate,  13  Pa. 

two  notes  signed  by  two  persons,  after-  St.    188;    Hoke   v.    Herman,    21    Pa. 

wards,  before  his  death,  released  one  of  St.  301 ;  Wyckoff  v,  Perrine,  37  N.  J. 

the    signers    and    took  new   notes  for  Eq.   118,    122;   disapproving    Stout    v. 

the  debt  from  the  other  signer,  secured  Hart,  7  N.J.  L.  414,  424. 

by  a  mortgage.     Held,  that  there  was  These  cases  show  that  the  distinction 

no  ademption  of  the  legacy.    Ford  v.  once  taken   between  a  case  where  the 

Ford,  23  N.  H.  212.  testator  himself  calls  in  the  debt,  and 

Mortgagei. — ^The  bequest  of  a  mort-  the  debtor  pays  off  the  obligation  of 

gage  is    adeemed,   if   the  mortgage  is  his  own  motion,  is  without  foundation 

paid  off  or  foreclosed  in  the  testator's  and  has  been  overruled, 

lifetime,  although  the  proceeds  are  in-  Where    the   testator  became   insane 

vested  in  another  mortgage  on  the  same  after  the  execution  of  the  will,  and  the 

property.    Gardner  v,  Hatton,  6  Sim.  debt  was  paid  in  part  to  the  committee, 

(Eng.)  93;  Beck  v.  McGillis,  9   Barb,  in   ignorance  of  the  will,  it  was  held 

(N.  Y.)  35,  58.     Compare  Matthews  v.  that    the    legacy    was    adeemed    pro 

Foulsham,  L.  R.,  2  Eq.  (Eng.)  669.  tanto.     Hope  v,  Herman,  21  Pa.  St  301. 

ProTlsloni    Agalnit    Ademption. — A  Testatrix    bequeathed  an  arrear  of 

bequest  may,  without    ceasing    to  be  interest  due  on  a  mortgage,  amounting 

specific,  be  so  worded  as  not  only  to  to  £600  as  she  computed    the    same, 

comprise  the  property  in  its  existing  Afler  making  the  codicil    conjtaining 

form,  but  notwithstanding  any  modifi-  the  bequest  she  lived  eleven  years  and 
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constitute  a  part  of  the  estate  at  the  time  of  his  death.*  But  no 
ademption  takes  place  if  the  debt,  stock  or  fund  be  converted  or 
the  testator  s  interest  changed,  varied  by  statute  or  operation  of 
law,*  nor  where  the  stock  has  been  transferred  into  another  fund 

received  i/648  interest  from  the  inort-  state  of  things  existing  at  its  date, 
gagor.  Held  that  she  was  at  liberty  to  sufficiently  appeared,  and  A  was  not 
apply  the  money  so  received  in  pav-  entitled  to  have  his  legacy  satisfied  out 
ment  of  the  interest  accruing  after  the  of  the  N.  B.  Railway  shares  in  testa- 
date  of  the  codicil,  leaving  the  legacy  tor*s  possession  at  time  of  his  death, 
in  tact,  and  that  parol  evidence  that  Matthew  v.  Foulsham,  L.  R.,  2  £q. 
she  had  done  so,  was  admissible,  and  (Eng.)  669. 

hence  there  was  no  ademption.    Graves  The    principle    established    by    this 

V.  Hushes,  4  Madd.  (Eng.)  381.  case  appears  to  be,  that  "where  there  is. 

1.   Wms.  Exrs.  (7th  Eng.  ed.)  1325;  a  distinct  reference   to  a  distinct  and 

Rop.  Leg.  (2nd  Am.  ed.)  '329,  '330;  specific    thing,   and    not   to    a  gtnusy 

Ashbumer  v.  McGuire,  2  Bro.  C.  C.  there  is  sufficient  indication  of  a  *con- 

(Eng.);  Sleech  v.  Thorington,  2  Ves.  trary  intention*  to  exclude  the  opera- 

Sr.  (Eng.)    560;    Drinkwater  v.  Fal-  tion  of  the  rule  established  by  the  24th 

coner,  2   Ves.  Sen.  (Eng.)  623^  Hum-  section  of  the  Will's  Act"  (1.  e.,  that 


(Mass.)  48;  Blackstone  v,  Blackstone,  its  date.  P  age  Wood,  V.C.,  in  Matthews 

3  Watts  (Pa.)  335;  Schriver  v.  Cobeau,  v,  Foulsham,  L.  R^  2  Eq.  (Eng.)  669,. 

4  Watts  (Pa.)   130;  Welch's  Appeal,  673. 

28  Pa.  St.  363;  Hood  v.  Haden,  82  Va.        8.   Partridge      v.      Partridge,     Cas. 

588,599.  temp.  Talb.   (Eng.)   226;    Bronson  v. 

The  legacy  is  said  to  be  irretrievably  Winter,   Ambl.'  (Eng.)   59;   Oakes  v. 

adeemed  by  the  sale,  and  will   not  be  Oakes,    9    Hall  (Eng.)  666;   Sheffield 

revived  by  a  new  purchase  of  similar  v.  Earl  of  Coventry,  2  Russ.  &  Myl. 

stock  by  the  testator.     Rop.  Leg.  (2nd  (Eng.)  317;  Brown  v.  McGuire,  i  Beat. 

Am.  ed.)  •330,  *33i;  Wms.  Exrs.  (7th  (Ir.   Ch.)   358;    Walton   v.  Walton,  7 

Eng.  ed.)  1325.    See   Walker,  T.,  in  Johns.  Ch.  (N,  Y.)  258,  266.  See  Bring- 

Updike  V.  Tompkins,  100111.406,411.  hurst  7\  Cuthbert,  6   Binn.  (Pa.)   398; 

But  see  dicta  of    Lord    Talbot,   in  Maynard  v.  Mechanics*  Bank,  i  Brewst. 

Partridge     v.    Partridge,    Cas.    temp.  (Pa.)  483, 485. 

Talb.    (Eng.;   227;    of   Lord    Hard-        In  Walton  v.  Walton,  7  Johns.  Ch. 

wiCKE  in  Avelyn  V.  Ward,  1  Ves.  Sen.  (N.  Y.)  258,  265,  testator  bequeathed 

(Eng.)  426;   of  Sir  Thomas  Clarke  "all  my  right,interest  and  property  in 

in  Drinkwater  v.  Falconer,  2  Ves.  Sen.  thirty  shares  which  I  own  in  the  bank 

(Eng.)  62c.    Compare  Pattison  v.  Patti-  of  the  United  States."    The  charter  of 

son,  I  Myl.  &  K.  (Eng.)  12;  Gardner  v.  the  bank  expired  and  all  its  property 

Hatton,  6  Sim.  (Eng.)  93.  and  funds  were  conveyed  to  trustees. 

Testator,  being  at  the  time  possessed  who  divided  the  funds  received  by 
of  £1,000  No.  I  guaranteed  stock  in  the  them,  from  time  to  time,  among  the 
N.  B.  Railway,  bequeathed  to  A  stockholders,  and  the  testator  received 
"my  one  thousand  N.  B.  Railway  the  dividends  on  the  shares  devised, 
preference  shares."  After  his  will  he  but  did  not  sell  or  dispose  of  the  shares, 
sold  his  N.  B.  guaranteed  stock  and  Held  that  so  far  as  the  testator  had  re- 
died  possessed  of  shares  and  stock  in  ceived  the  dividends  there  was  an 
the  N.  B.  Railway  acquired  by  several  ademption,  fro  tanto^  but  that  the 
successive  purchases  exceeding  the  legacy  of  the  shares  was  not  wholly 
amount  bequeathed  to  A.  None  of  adeemed  or  the  legacy  destroyed  or 
these  shares  were  "No.  i  guaranteed."  extinguished  by  the  variation  of  the 
Held  that  the  bequest  was  adeemed,  testator*s  interest  in  those  shares  owing 
and  not  being  in  the  testator^s  posses-  to  the  dissolution  of  the  charter.  "The 
slon  at  the  time  of  his  death,  a  "con-  fund  was  varied,  and  differently  ar- 
trary  intention,"  so  as  to  exclude  the  ranged  and  diminished  in  value  by 
operation  of  i  Vict.,  ch.  26,  %  24,  and  operation  of  law,  but  not  destroyed  nor 
limit  the  operation  of  the  will  to  the  its  identity  lost."    The  case  was  analo- 
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by  a  trustee  or  agent  without  the  knowledge  or  authority  of  the 

testator,*  nor  where  the  stock  is  merely  transferred  with  the  tes- 

gous  to  the  bequest  of  a  proportion  of  an  annihilation  of  the  specific  chattel, 

the  profits  in  a  partnership  renewable  and  nothing  remaining  upon  which  the 

under  articles.    As  to  which  see  post  terms  of  the  bequest    could    operate. 

Railway     bonds       specifically     be-  How  could  it  be  said  that  there  was 

queathed  ^'according  to  the  nature  and  here  nothing  remaining  upon    which 

quality     thereof    respectively,*'    were  the  terms  of  the  bequest  could  operate, 

afterwards  converted    into    shares    of  when,  owing  to  the  peculiar  quality  of 

preference  stock  in  a  new  company,  in  the  chattel  that  was  described,  it  might 

accordance  with  an  arrangement  with  undergo  a  change,  which  it  did  un- 

the  bondholders  which  had  been  entered  dei^o,  and  had  undergone  at  the  time 

into  before  the  date  of  the  will,  and  the    testator    made   his    codicil  ?     He 

carried  out  under  an  act  of  the  New  thought,  looking  at  the  quality  of  these 

York  legislature,  passed  after  that  date,  bonds,  and  the  way  in  which  they  had 

Testator  subsequently  made  a  codicil,  been  dealt  with  by  the  testator  before 

which  did  not  refer  in  any  way  to  this  his    codicil,    that     the    chattels    now 

property.    Heidy  that  the  bequest  was  averred  to  answer  the  description  of 

not    adeemed,    notwithstandine     that  the  bequest  were  the  chattels  properly 

the  testator  need  not  have  joined  in  intended  by  the  words  of  the  will;  anci 

the  arrangement  and  that  the  prefer-  that  upon  the  true  construction  of  the 

ecne  shares  passed  under  the  descrip*  will  it  passed,  and  the  court  was  bound 

tion.  to  give  effect  to  the  specific  bequest. 

The  bonds  were  beaueathed  "accord-  No  doubt  there  was  a  difficulty  and  he 

ing  to  the  nature  and  quality   thereof  (the    vice  chancellor)    did  not    over- 

respectively."    "Now,  these  particular  look  it.    These  bonds  were  for  a  spe- 

bonds,  by  an  arrangement  made  more  cific  sum  defined  by  the  language  of  the 

than  a  year  before  the  will  —  no  matter  bonds    themselves.    By     the     quality 

whether  that  arrangement  was  known  impressed  upon  them  at  the  time  when 

to  the  testator  or  not  —  had,  at  the  date  the  testator  made  his  will,  it  was  neces- 

of  the  will,  attached  to  them  a  particular  sary  for  him   to  pay  more  money  in 

quality,  which    induced     the     testator  order    to  acquire    that   other  specific, 

afterwards,  in  order  to  preserve    the  chattel    which    seemed    to     the    vice 

value  of  them  as   his  own  property  in  chancellor    sufficiently   to  answer  the 

another  specific  shape,  to  take  shares  description  of  the  subject  matter  of  the 

in  another  railway,  which  was  certainly  gift,    but    that   could    not    alter    the 

not  the  railway  whose  bonds  he   gave,  construction   to  be  put  upon  the  will; 

but    which    was    most    certainly   that  for  he  thought  that  there  was  a  sufti- 

railway    the  shares  in  which  were,  by  cient  description  of  those  specific  chat- 

an  act  which  was   not  the  act  of  the  tels,  into  which  it  was  the  testator*s 

testator,  created  in  order  that  the  bonds  wish  that  the  bonds  which  he  specific - 

might    be     converted    into    them  —  a  ally    had    given,  should  be  converted, 

purpose  which  impressed  a  correspond-  and  that  he  intended  that  they  should 

ing  quality  on  the  bonds.    .    .    .    This  pass  by  the  description  in   his  will.'* 

was  a  case,  therefore,  in  which  a  spe-  To   the     objection    that    the    testator 

cific  chattel,  given  by  a  testator,  with  a  need  not    have  joined  in  the  arrange 

peculiar  nature  and  quality  impressed  ment,  it  was  sufficient  to  say  that  "what 

upon  it,   not  by  him,  but  by  a  power  was  done,  although,  in  a  sense,  a  volun- 

paramount  to  his,  underwent,  between  tary  act  of  the  testator,  was  done  with 

the    date    of  his   will  and  codicil,   a  reference   to  a  peculiar  quality  of  the 

change  in  its  specific  nature,  or  rather  subject  of  the    bequest,  which     made 

in  its  specific  description,  which  proba-  the  operation,  if  not  essential,  yet  an 

bl}'  was  contemplated  by  the  testator  at  act  of  importance  with  a  view  to  the 

the  date  of  his   will,  and   must  have  value  of  the  particular  chattel  which 

been  known  to  him  at  the  date  of  his  was  given."    Re  Pitkington*8  Trusts, 

codicil.    The  case  was,  therefore,  kept  6    New     Rep.     (Eng.)    246,    247,    by 

quite  free  of  what  was  stated  by  Lord  Stuart,  V.  C. 

Thurlow,  and  bv  every  other  judge  1.   Wms.  Exrs.  (7th  Eng.  ed.)  1325; 

who  had  accurately  defined  the  princi-  Rop.  Leg.  (2nd  Am.  ed.)  ^332. 

pie  upon  which  specific   legacies  were  Shaflsbury  v,   Shaflsbury,   2   Vem. 

adeemed,  namely,  that  there  must  be  (Eng.)  747;  Basan  v,  Brandon,  8  Sim. 
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tator's  consent  from  the  name  of  his  trustee  into  his  own,*  or 
from  the  names  of  old  to  those  of  new  trustees ;  or  from  the 
specified  fund  to  a  fresh  security  under  a  power  to  do  so ;  *  nor 
where  the  testator  lends  the  stock  on  condition  of  its  being  re- 
placed.^ A  mere  unexecuted  intention  to  change  the  stjate  of  a 
fund  which  the  testator  might  have  revoked,  and  which  was  never 
carried  into  execution,  will  not  work  an  ademption.^  If  a  part- 
ner, under  articles  providing  for  the  renewal  of  the  partnership, 
specifically  bequeaths  his  share  of  the  profits  (naming  the 
amount),  and  upon  the  expiration  of  the  old,  new  articles  are 
entered  into  by  which  his  share  of  the  profits  is  altered,  the  lega- 
cy is  not  thereby  adeemed.*  A  specific  bequest  of  a  term  for 
years  is  adeemed  by  surrender  in  the  testator's  lifetime,  and  does 
not  revive  on  renewal  if  the  testator  at  the  time  of  making  the 
bequest  had  the  legal  estate  in  the  term,®  and  expressed  himself 
in  the  present  tense,  and  all  the  words  directly  refer  to  a  lease  of 
which  he  was  then  possessed.' 

(Eng.)i7i.     C^^m^ar^  Patton  v.  Patton,  bequeathed,  the  surrender  of  the   old 

2  Jones  Eq.  (N.  Car.)  494.  lease  will  not  defeat  the  specific  legacy 

So  where  the  subject  of  a  specific  unless  made  with  the  intent  to  revoke 

legacy  was  sold  during  the  testator's  it.    Carte  v.  Carte,  3  Atk.  (Eng.)  174; 

lunacy  by  his  son.  /»  r^  Jones,  12  Jur.,  s.    c,    Ambl.    (Eng.)    28;    Slatter  v. 

N.  S.  (Eng.)  368.    But  compare  Hoke  Noton,  16  Ves.  (Eng.)  201. 
v.  Herman,  21  Pa.  St.  301.  7.   Abney  v.  Miller,  2   Atk.  (Eng.) 

1.   Dingwell  v.  Askew,  i  Cox  (Eng.)  593,  597;  Rudstone  v.  Anderson,  2  Ves. 


427.    See  C lough  v,  Clough,  3  Myl.  &  Sen.  (Eng.)  418;  Howe  v.  Medcraft,i 

K.  (Eng.)  296.  Bro.  C.  C.  (Png.)  261;   Colegrave  v. 

5.  Rop.  Leg.  (2nd  Am.  ed.)  •333,  Manbry,  6  Madd.  (Eng.)  83,  84,  85; 
*334'»  Wms.  Exrs.  (7th  Eng.  ed.)  1325.  Porter  v.  Smith,  16  Sim.  (Eng.)  251; 
Dingwell  v.  Askew,  i  Cox  (Eng.)  James  v.  Deane,  11  Ves.  (Eng.)  390;  s. 
427.  c,  15  Ves.  (Eng.)  238;  Slatter  v.  Noton, 

As  to  effect  of  renewing  notes  and  16  Ves.  (Eng.)  197;  Cooper  v.  Mantell, 

foreclosing  mortgages,  see  ante,  22  Beav.  (Eng.)  223. 

8.   Wms.  Exrs.  (7th  Eng.  ed.)   1325;        **When  a  testator,   in   disposing  of 

Rop.  Leg.  (2nd  Am.  ed.)  *334>  lands  of  which  he  is  possessed  of  the  le- 

4.  Basan  v.  Brandon,  8  Sim.  (Eng.)  gal  estate  for  the  residue  of  a  term  of 

171.     See  Patton  V.  Patton,  2  Jones  Eq.  years,  expresses  himself  in  the /rej^x/ 

(N.  Car.)  494,  498.  tense,  and  all  the  words  directly  refer  to 

6.  Wms.  Exrs.  (7th  Eng.  ed.)  1326.  the  term  or  lease  of  which  he  was  then 
Blackwell  v.  Child,  Ambl.  (Eng.)  260.  possessed,  none  of  them  having  a  per- 
See  Kent,  Ch.,  in  Walton  v,  Walton,  spective  import  referring  to  his  death; 
7  Johns.  Ch.  (N.  Y.)  258,  265;  Ford  v,  and  there  is  nothing  apparent  upon  tl^e 
Ford,  23  N.  H.  212.  face  of  the  will  to  show  a  clear  inten- 

The  reason  for  this  is  that  the  fund,  tion  that  he  used   the  words   in   any 

although    altered    and    differently   ar-  other  sense  than   they    grammatically 

ranged  by  the  renewal,  has  not  lost  its  and  legally  import,  tlie  term,  lease  and 

identity,  and  is,  in  fact,  subsisting  at  the  interest  only,  which  he  had  when  he 

testator's  death;    moreover,  from    the  made  the  bequest,  will   pass    to    the 

nature  of  the  property,  the  bequest  must  legatee.      Hence    it    follows  that  his 

have  been  made  in  contemplation  of  the  surrender  of  the  lease  will  adeem  the 

determination  and  renewal  of  the  old  legacy  by  annihilating  the  subject  of 

articles.  Rop.  Leg.  (2nd  Am.  ed.)  '347.  the  gift;  and  since  the  expressions  in 

Lord   Hardwickb,  in   Blackwell    v,  the  will  embrace  no  other  interest  than 

Child,  Ambl.   (Eng.)    260.      Compare  that  extinguished,  a  new  term  acquired 

Ellis  V,  Walker,  Ambl.  (Eng.)  309.  by  the  testator  upon  the  renewal  of  a 

•.   Where  the  testator  is  cestui  que  surrendered  lease  cannot  pass  to  the 

trusty  and  only  the  equitable  interest  is  specific  legatee.    It  must,  however,  be 
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A  specific  legacy  which  has  been  adeemed  is  not  revived  merely 
by  republishing  the  will,*  nor  does  the  ademption  of  a  specific 
legacy  revive  a  legacy  for  which  it  was  substituted.* 

8.  Satisfiaction  and  Seleaae  of  ]>ebti  by  Legaoies— a.  Legacy  to 
Debtor. — A  legacy  by  a  creditor  to  his  debtors  does  not  operate 
as  a  release  or  extinguishment  of  the  debt  unless  such  clearly 
appears  to  have  been  the  intention  of  the  testator ;  ^  if  such  in- 


noticed  that  the  surrender  of  the  old  1331;  citing  Booker  v.  Allen,  2  Russ. 
lease  must  be  effectual  or  there  will  be  &  My.  (Ene.)  270;  Powys  v.  Mans- 
no  ademption."    Rop.  Leg.  (2nd  Am.    field,  3  My.  &Cr.  (Eng.)  359;  Montague 


ed.)  •349.  t'.   Montague,   15    Beav.    (Eng.)    565; 

Thus   there   will    be  no  ademption  Cowper  v.  Mantell,  22   Beav.    (Eng.) 

where  the  words  are  "all  the   estate  223;   Hopwood  v,  Hopwood,  7  H.  L. 

which  /  have  or  shall  have  to  come  in  Cas.  (Eng.)  728. 

the  land  held  by  me  under  a  lease  from  But  if  between  the  ademption  and 

A."    James  v.  Dean,  11    Ves.  (Eng.)  the  republication  the  testator  has  ac* 

383,  369;  6.  c,  15  Ves.  (Eng.)  236.     See  quired  property,  which  will  answer  the 

Slatter  v.  Noton,  16  Ves.  (Eng.)  199;  description    of   the    adeemed    legacy, 

Abney  v.  Miller,  2  Atk.  (Eng.)   599;  Sergeant  Williams  is  of  opinion  the 

Colegravet'.  Manby,  6Madd.  (£ng.)84.  legatee  would  be  entitled  to  the  new 

Nor  where  the  old  lease  contains  a  subject  because  the  will   in  such  case 

covenant  on  the  part  of  the  lessor  to  speaks  from  the  date  of  the  republica- 

renew,  and  the  lessee  bequeaths  "all  my  tion.     Wms.  Exrs.  (7th  Eng.  ed.)  1332. 

right  and  interest  under  or  by  virtue  See  Alford  v.  Earle,  2  Vern.  (Eng.)  209; 

o/ihe  lease."     Rop.  Leg.  (2nd  Am.ed.)  cited  3  P.  Wms.  (Eng.)  168;  Coppin  v, 

*354i  citing-  Lord  Eldon's  opinion  in  Fernyhough,  21  Bro.  C.  C.  (Eng.)  292, 

James  v.  Dean,  11  Ves.  (Eng.)  389.  overruling   contra,    Abnev   v.    Miller, 

Nor  where  the  bequest  is  not  specific,  2  Atk.  (Eng.)  599;  see  per  Lord  Hard- 

as  where  the  words  are  "all  and  singu-  wickb.     See  Rop.  Leg.  (2nd  Eng.  ^d.) 

lar  my  leasehold  estate,  goods,  chattels  '346.    Compare  Mathews  v.  Foulsham, 

and      personal      estate      whatsoever."  L.  R  ,  2  £q.  (Eng.)  669. 

Stirling  v.  Lydiard,  3  Atk.  (Eng.)  149;  8.   Rop.   Leg.    (2nd    Am.    ed.)   331, 

Digby  V.  Legard,  2  Dick.  (Eng.)  500.  citings  Hatfield  v,  Lowther,  71  Beav. 

Compare  J SLtnes  v.  Dean,  11  Ves.  (Eng.)  (Eng.)  i. 

390.  3.  Rop.  Leg.   (2nd  Am.  ed.)  *io64; 

1.  Drinkwater  v.  Falconer,  2  Ves.  Wms.  Exrs.  (7th  Eng.  ed.)  1303;  Storj' 
Sen.  (Eng.)  626;  Monck  v.  Monck,  i  Eq.  Jur.,  §  1123;  Wilmot  v.  Wood- 
Ball.  &  Beat.  (Eng.)  306.  See  Newbold  house,  4  Bro.  C.  C.  (Eng.)  226;  Jeffs  v. 
1/.  Roadknight,  i  R.  &  M.  (Eng.)  677;  Wood,  2  P.  Wms.  (Eng.)  132.  See 
Powys  V,  Mansfield,  3  My  I.  &  Cr.  Eden  v.  Smyth,  5  Ves.  (Eng.)  335. 
(Eng.)  359.  See  Alsop^s  Appeal,  9  Pa.  Aston  v.  Pye,  5  Ves.  (Eng.)  350; 
St.  374.  Hyde  v.  Neat,  11  Tur.  (Eng.)  259;  15 

ImpUed  ReTOcatlon  of  Leaaehold  Be-  Sim.  (Eng.)  554;  Woodruff  v.  Migeon, 
qnesti. — "If  a  person  having  a  freehold  46  Conn.  236.  Charlick's  Estate.  11 
estate  devises  it,  and  then  conveys  it  to  a  Abb.  N.  C.  (N.  Y.)  56;  Rickets  v.  Liv- 
trustee  in  trust  for  himself  in  fee,  it  is  a  ingston,  2  Johns.  Cas.  (N.  Y.)  98;  Stagg 
revocation;  if  he  conveys  it  by  way  of  v.  Beekman,  2  Edw.  Ch.  (N.  Y.)  89; 
mortgage,  it  is  a  revocation  pro  tan  to,  Dickerson  v.  Stokes,  4  Dem.  (N.  Y.) 
But  if  he  has  a  term,  and  afterwards  219;  Peters*  Appeal  (Pa.),  2  Cent.  Rep. 
assigns  it  to  a  trustee  for  himself,  then  528;  Zeigler  v.  Eckert,  6  Pa.  St.  13; 
there  is  no  revocation  in  equity  at  Sorrelle  v.  Sorrelle,  5  Ala.  245;  Bald- 
least."  Shadwell,  V.  C,  in  Wood-  win  v.  Sheldon,  48  Mich.  580. 
house  V.  O'Kill,  8  Sim.  (Eng.)  115,  122.  The  bequest  of  a  legacy  does  not  in 

So  though   a  codicil,  republishing  a  itself  operate  as    a    discharge  of  the 

will,  makes  the  will  speak  as  from  the  legatee^s  indebtedness  to  the  testator, 

date  of  the  codicil  for  the  purpose  of  It  merely  provides  him  with  a  legacy 

passing  afler  acquired  lands,  it  will  not  by  which  he  is  enabled  to  pay  his  debt, 

revive  a  legacy  revoked,  adeemed  or  and  the  debt  to  the  estate  is  a  valid  obli- 

satisfied.     Wms.  Exrs.  (7th  Eng.  ed.)  gation,  and  carries  interest  until  such 
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tention  does  not  appear  clearly  expressed  or  implied  on  the  face 

of  the  will,  evidence  from  other  sources  will  be  admitted.* 

time  as  enough  of  the  legacy  is  due,  in  forgives  him,  that    recital    binds    the 

the  lawful  administration  of  the  estate,  legatee,  except  in  a  case  of  clear  mistake 

to  cancel  it.    Bowen  z^.  Evans,  70  Iowa  of  figures;  and  he  must  elect  to  take 

368.  under  or  against  the  will,  and  cannot 

A  testator,  after  providing  for  a  fund,  claim  as  a  legacy,  out  of  the  assets,  so 

the  income  of  which  was   to  be  paid  much  as,  with  the  debt,  he  alleges  only 

to  his  widow,  devised  the  residue  of  his  due,  would  make  up  the  amount  of  the 

estate  to  his  brothers  and  sisters,  pro-  sum  stated  to  be  due  by  the  testator, 

viding  that  '4n  case  any  of  the  legatees  Robinson    v.    Bransby,     Mad.    &    G. 

are  indebted   to  me  at  the  time  of  my  (£ng.)348.    C^m/are  Becker  t;.  Becker, 

decease,  such  indebtedness  shall  be  de-  96  Ind.  154. 

ducted  from  the  legacy  given   to  him.  As  to  what  words  are  sufficient  to 

and  the  balance  only  paid  over  to  such  constitute      a     release.      Sibthorp    v. 

legatee,  and,  if  such  indebtedness  exceeds  Maxom,  3  Atk.   (Eng.)  581;  Elliott  t^. 

the  legacy  given  them,  I  hereby  dls-  Davenport,  2  Vern.  (Eng.)  521;  Toplis 

charge  and  release  the  surplus  of  such  v.  Baker,   i  P.  Wms.  (Eng.)  82  n.  (2); 

indebtedness."   Heid^  that  in  making  up  Atty.  Gen.  v,  Holbrook,  3  Y.  &  J.  (Eng.) 

the  residue  of  the  estate,  interest  was  114. 

not  to  be  charged  against  the  testator's  A  mere  declaration  by  the  testator  to 

brothers  and  sisters  who  were  indebted  a  bond  creditor  that  he  would  not  sue 

to   him   at  the   time    of  his   decease,  for    the   money,  is  insufficient;  but  if 

Taylor's  Appeal,  145  Mass.  239.  incorporated  in  a  testamentary  paper^ 

A  testator  directed  that  at  Uie  death  such    declaration  might  operate    as  a 

of  his  wife  his  estate  should  be  equally  bequest  of  the  money  due  on  the  bond* 

divided  between  his  thirteen  nephews  Reeves  v.  Brymer,  0  Ves.  (Eng.)  516^ 

and  nieces,  "it  being  understood  that  519. 

from  A's  children's  share  is  to  be  de-  The  release  of  a  debt  due  by  the 
ducted  such  debts  as  I  hold  against  legatee  as  one  of  several  joint  obligors^ 
their  father  and  mother,  which  debts  I  is  purely  a  personal  benefit,  and  does> 
authorize  and  direct  to  be  cancelled."  not  operate  as  a  release  to  the  others,, 
The  testator's  wife  survived  him  for  and  on  his  death  in  the  testator's  life- 
many  years.  H^ld^  that  the  cancella-  time,  lapses  so  that  his  personal  repre* 
tion  took  effect  as  of  the  date  of  the  sentatives  are  still  liable.  Izon  v. 
testator's  death,  and  that  no  interest  on  Butler,  2  Price  (Eng.)  34;  Maitland  v. 
the  debts  was  chargeable  afterwards.  Adair,  3  Ves.  (Eng.)  231. 
Smith  V.  Yancey,  81  Va.  88.  AppoliiUiig    Debtor    Executor. —  See 

When  the  will  directs  that  a  debt  is  Executors  and  Administrators,  ^ 

to  be  paid  when  '^entirely  convenient"  XII,  3,  ^.,  7  Am.  &  Eng.  Encyc.  of  Law 

to  the  legatee,  the  time  of  payment  is  258. 

left  to  his  discretion,  but  must  be  ex-  1.   Rop.  Leg.  (2nd  Am.  ed.)  '1064; 

ercised  bona  fide,    PajTnent  need  only  Eden  v,  Smyth,  5  Ves.  (Eng.)  341,  355; 

be  made  when  it  can  be  done  without  Zeigler  v.  Eckert,  6  Pa.  St.  13,  19. 

producing  severe  pecuniary  embarrass-  But  the  doctrine,  while  distinctly  re- 

tnent     Stevenson's  Estate,  i  Pars.  (Pa.)  cognized,  is  not  to  be  extended.   Chester 

18.  V.  Urwick,  23  Beav.  (Eng.)  404.     See 

Where  the  evidence  of  intention  to  Cole  v.  Somers,  6  Ves.  (Eng.)  309, 322; 

release  the  debt  is  not  clear,  either  by  Ward  v.  Cofiield,  i  Dev.  Ch.  (N.  Car.) 

reason  of  the  ambiguity    of   the    ex-  108;  Perry  v.  Maxwell,  2  Dev.  Ch.  (N. 

pressions  in  the  will  0/  of  the  insuf-  Car.)  480. 

ficiency  of  the  evidence  itself,  the  gift  Set  Off  Abatement. — The  release  of  a 
of  the  l^acy  will  not  of  itself  amount  debt  by  the  testator  is,  in  effect,  a  be- 
to  a  release  of  the  debt,  unless  the  se-  quest  of  that  debt.  (See  §  II,  i,  c);  and 
curity  is  cancelled.  Wilmot  v.  Wood-  on  deficiency  of  assets  must  abate  like 
house,  4  Bro.  C  C.  (Eng.)  226;  Jeffs  v.  other  legacies.  Lord  King  in  Rider 
Wood,  2  P.  Wms.  (Eng.)  128;  Courte-  v.  Wager,  2  P.  Wms.  (Eng.)  328,  331. 
nay  v,  Williams,  3  Hare  (Eng.)  539.  In  such  case  the  executor  may  deduct 
See  Baldwin  r.  Sheldon,  48  Mich.  500.  the  amount  of  the  debt  from  the  legacy 

Where  a  testator  recites  that  a  legatee  and  retain.     Wilmot  v.  Woodhouse,  4 

ia  indebted  in  a  certain  sum,  which  he  Bro.  C.  C.   (Eng.)  227;  Courtenay  v* 

13  C.  of  Lw— 6  81 
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b.  Legacy  to  Creditor. — A  legacy  to  a  creditor,  equal  to  or 
greater  in  amount  than  an  existing  debt,  certain  and  not  contin- 
gent, and  of  the  same  nature,  where  the  debt  was  contracted 
before  the  bequest  was  made,  and  no  motive  is  assigned  for  the 
gift,  is  deemed  in  equity  a  satisfaction  of  the  debt.*  But  no  pre- 
sumption of  satisfaction  arises  where  the  debt  was  contracted 

Williams,  3  Hare  (Eng.)  539,  553;  act  of  justice  and  not  of  bounty,  in  the 
Coates  V.  C!oates,  33  Beav.  (Eng.)  249,  absence  of  all  countervailing  ctrcum- 
2^2.  Cartwell's  Estate,  L.  R.,  20  Eq.  stances,  according  to  the  maxim  of  the 
(Eng.)  644;  Allen  v.  Edwards,  136  civil  law,  ^Debitor  non  prasumiiur 
Mass.  138;  Clarke  v,  Bogardus,  2  Wend,  donare.^  "  This  reasoning  applies  well 
(N.  Y.)  67.  See  Carlick's  Estate,  11  enough  when  there  is  a  deficiency  of 
Abb.  N.  C.  (N.  Y.)  56.  assets,  but  when  the  assets  are  suffi- 
In  England^  the  right  of  retainer  and  cient  both  for  justice  and  generosity,  and 
set  off  exists,  although  the  debt  is  the  language  of  the  instrument  imports 
barred  by  the  statute  of  limitations;  a  donation  and  not  a  payment,  it  seems 
otherwise,  in  Massachusetts  under  the  difficult  to  say  why  the  ordinary  mean- 
statute.  Coates  V.  Coates,  33  Beav.  ing  of  the  words  should  not  prevail. 
(Eng.)  249,  252;  Allen  v.  Edwards,  136  The  truth  is,  the  doctrine  was  origi- 
Mass.  130.  nally  taken  from  civil  law,  and  still  re- 
in Mainey  an  executor  has  no  power  tains  its  position  on  the  gpround  of 
to  retain  a  leeacy  in  whole  or  partial  authority,  rather  than  reason,  and  its 
satisfaction  of  a  debt  due  to  the  estate  acknowledgment  in  later  cases  often 
from  the  legatee,  when  the  debt  has  be-  accompanied  with  disapprobation  and  a 
come  barred  by  the  statute  of  limitations,  disposition  to  restrain  its  operation  in 
unless  the  will  affirmatively  shows  all  cases  where  from  circumstances  to 
that  testator  intended  such  an  offset  be  collected  from  the  will  it  might  be 
to  be  made.  Holt  v.  Libby,  80  Me.  inferred  that  the  testator  had  a  differ- 
329.  ent  intention.  Story  Eq.  Jur.,  §§  11 19, 
See  also  Haines  v,  Haines  (N.  J.),  1120,  1122.  See  Sir  T.  Clarke.  M. 
15  Atl.  Rep.  839.  R.,  in  Mathews  v.  Mathews,  2  Ves.  Sen. 
1.  Story  Eq.  Jur.;  Wms.  Exrs.  (7th  (Eng.)  636;  Lord  Alvanley  in 
Eng.  ed.)  ^297.  See  Brown  v.  Hinchclifiev.  Hinchcliffe,  3  Ves.  (Eng.) 
Dawson,  Prec.  Ch.  (Eng.)  240;  Fowler  529;  Lord  Cottenham  in  Thynne 
V,  Fowler,  3  P.  Wms.  (Eng.)  353;  Gay-  z;.  Glengall,  2  H.  L.  Cas.  (Eng.)  153. 
non  V,  Wood,  i  Dick.  (Eng.)  331;  See  also  Hassell  v.  Hawkins,  4  Drew. 
Richardson  v.  Greese,  3  Atk.  (Eng.)  (Eng.)  468;  Smith  v.  Lyne,  2  Y.  &  C.  C. 
68;  Hammond  v.  Smith,  33  Beav.  C.  (Eng.)  345;  Hales  v.  Darrell,  3  Beav. 
(Eng.)  452;  Strong  v,  Williams,  12  (Eng.)  324,  332;  Chancey's  Case,  i  P. 
Mass.  391;  Fitch  v.  Peckham,  16  Vt.  Wms.  (Eng.)  410,  Cox,  note  (i);  Good- 
150;  Reynolds  v.  Robinson,  82  N.  Y.  fellow  v.  Burchett,  2  Vern.  (Eng.) 
103;  s.  c,  37  Am.  Rep.  555;  Williams  v.  298  and  note;  Nichols  v.  Judkin,  2 
Crary,  8  Cow.  (N.  Y.)  246;  Horner  v,  Atk.  (Eng.)  301;  Richardson  v.  Greese, 
McGaughey,  62  Pa.  St.  189,  192;  3  Atk.  (Eng.)  68;  Bell  v,  Coleman,  5 
Wesco's  Appeal,  52  Pa.  St.  102,195;  Madd.  (Eng.)  22;  2  Fonbl.  Eq.,bk.  4,pt. 
Heisler  v.  Sharp,  44  N.  J.  Eq.  12^;  i,  ch.  i,  ^  5)  note  (/);  2  Rop.  Leg.  (2nd 
Bryant  v.  Hunter,  3  "Wash.  (C.  ^.)  48;  Am.  ed.)  *i03i  et  seq.  See  Strong  r. 
Edelen  v.  Dent,  2  G.  &  J.  (Md.)  105;  Williams,  12  Mass.  391,  393;  Smith  v. 
Taylor  v.  Lanier,  3  Murph.  (N.  Car.)  Smith,  i  Allen  (Mass.)  129,  130;  Low- 
98.  ELL,  J.,  in  Crocker  v.  Beal,  i  Lowell 
The  rule  is  reversed  by  statute  in  (U.S.)  416;  Eaton  v,  Benton, 2  Hill 
Delaware.  Hawkins  on  Wills,  299  n.  (N.  Y.)  579;  Clarke  v,  Bogardus,  2 
See  Morris  v,  Morris,  3  Houst.  (Del.)  Edw.  Ch.  (N.  Y.)  287;  s.  c,  12  Wend. 
568,  574.  (N.  Y.)  67;  Fort  v.  Gooding,  9  Barb. 
"The  ground  of  this  doctrine  is  that  (N.  Y.)  371;  Reynolds  v.  Robinson,  82 
a  testator  shall  be  presumed  to  be  N.  Y.  103;  Van  Riper  v.  Van  Riper,  i 
just  before  he  is  kind  or  generous,  and,  Green's  Ch.  (N.  J.)  1;  Horner  v.  Mc- 
therefore,  although  a  legacy  is  generally  Gaughy,  62  Pa.  St.  189,  191;  Harris 
to  be  taken  as  agif^,  yet  when  it  is  to  a  v.  Rhode  Island  etc.  Trust  Co.,  10  R. 
creditor  it  ought  to  be  deemed  to  be  an  L    313;  Smith    v,    Marshall,    i    Root 
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(Conn.)  159;   Edelen  v.  Dent,  2  G.  &  468,  471;  Chapman,  J.,  in    Smith  i;« 

J.   (Md.)    185;  Crouch    v.    Davis,    23  Smith,  i  Allen  (Maes.)  129, 130;  Eaton 

Gratt.  (Va.)  62;    Dey  v,  Williams,  2  v.  Benton,  2  Hill   (N.  Y.)   576.      See 

Dev.&B.Eq.(N.  Car.)  66;  Perry  V.Max-  ShoU  v.  Sholl,  5  Barb.  (N.  Y.)   312; 

well,    2    Dev.     Eq.    (N.     Car.)    488;  Ward  v.  Coffield,  i  Dev.  Eq.  (N.  Car.) 

Gilliam  r.  Brown,  43  Miss.  641;  Cald-  108;    Vandevort    v,  Vandevort,  i    N. 

well  V,  Kinkead,  i    B.  Mon.  (Ky.)   228;  Y.  St.  Rep.  736;  Morev's   Estate,  i  N. 

Cloud  V,  Clinkinbeard,  8  B.  Mon.  (Ky.)  Y.  St.  Rep.  687;  Foster  v,  Easton,  2  N. 

398;    Owens  V,  Simpson,  5  Rich.  Eq.  Y.  St.  Rep.  772. 

(S.  Car.)  405.  An  accepted  legacy  to  the  testator's 

In   Hassell    v,    Hawkins,    4    Drew,  wife  of  more  than  he  owed  her,  ^^/ef  to  sat- 

(Eng.)  468,  470,  KiNDBRSLKY,  V.  C,  Is^  the  debt,  the  will  declaring  that  the 

summed    up     the     present     situation:  gift  should  be  in  lieu  of  dower,  **or  any 

"Long  ago  a  false  principle  was  estab-  other  claim  she  may  have  against  my 

lished,  viz,  that  if  a  man  owes  a  debt,  estate."     Rusling  v,  Rusling,  42  N.  J. 

and  then  gives  a  legacy  to  his  creditor,  Eq.  594.     Compare  Russell  v,  Minton, 

the  legacy  is  a  satisfaction  of  the  debt;  42  >r.  J.  Eq.  123. 

that  3ie  creditor  cannot  legally  have  The  creditor  may  elect  not  to  take 

both  the  debt  and   the  legacy.    That  the  legacy.    Thus  where  a  certain  sum 

principle  being  established,  successive  of   money  is  bequeathed  to  a  nurse  by 

judges  have  said  they  cannot  alter  it.  the  testator  in  payment  of  her  care  and 

But  what  they  have  done  is  to  rely  on  attention  to  him,  an  action  against  the 

the  minutest  show  of  difference  to  es-  estate  to  recover  the  value  of  such  ser- 

cape  from  that  false  principle.'*  vices    will   be  considered   an  election 

Thus   where    the  testator  expressly  not  to  claim   the  bequest,  and  it  will 

stated  in  the  instrument  that  a  legacy  to  not  be  a  bar  to  the  suit.     Smith    v. 

his  wife  was  in   lieu    of   her    interest  Furnish,  70  Cal.  424. 

under    the   marriage    settlement,  that  Bzpreii  Agreement  to  Accept  Legacy. 

fact  was  held  an   important    circum-  — It  is  well  settled  that  one  who  renders 

stance  to  repel  the  presumption  of  sat-  services  to  another  in  the  expectation  of 

isfaction  in  the  case  of  other  legacies  being  remunerated  by  a  provision  in 

given  without  such   reference.    Hales  his  will  cannot  maintain  an  action,  if  a 

V.  Darell,  3  Beav.  (Eng.)  324,  332.  bequest  or  devise  is  made  in  his  favor 

So,  if  the  legacy  is  of  the  same  which  amounts  to  a  reasonable  corn- 
amount  as  those  given  to  other  legatees,  pensation.  Chancey's  Case,  2  L.  C. 
Crouch  V,  Davis,  23  Gratt.  (Va.)  62,  Eq.  825;  Williams  v.  Crary,  4  Wend. 
93.  (N.  Y.)  443,  450;    Eaton  v.  Benton,  2 

If  the  ground  of  the  indebtedness  is  Hill  (N.  Y.)  576,  578;  Jacobson  v.  Le- 

a  breach  of  trust  to  which  the  testator  grange,  3  Johns.  (N.  Y.)  199;  Paterson 

was  a  party,  no  presumption  of  satis-  v,  Paterson,  13  Johns.  (N.  Y.)  379. 

faction  arises  from  the  fact  that  he  has  So  where  it  is  expressly  or  impliedly 

bequeathed  a  legacy  to  the  cestui  que  agreed  between  a  creditor  and  a  debtor 

trust.      Such    case    is  entirely  outside  that  the  demand  shall  be  paid  by  a  pro- 

the  doctrine.     Smith  v.  Lyne,  2  Y.  &  vision  in  the  latter's  will,  and   he  sub- 

C.  C.  C.  (Eng.)  345,  350.   See  Clarke  v,  sequently  makes  a  bequest  on  the  faith 

Bogardus,     X2      Wend.     (N.  Y.)    67;  of  that  agreement  which  the  creditor 

Crouch  t>.  Davis,  23  Gratt.  (Va.)  62,  accepts,  he  will  be  precluded  from  re- 

93.  covering  the  debt.     Williams  v.  Crary, 

Perhaps  the  tendency  to  get  rid  of  5    Cow.  (N.   Y.)    368;  s.    c,  8    Cow. 

the  rule  is  somewhat  stronger  in  the  (N.  Y.)  246;  4  Wend.  (N.  Y.)  443. 

American  than  in   the  English  cases.  At  Law. — A  testamentary  provision 

See  Putnam,    J.,  fn  Strong  v.  Will-  cannot    operate  as    a    satisfaction    on 

lams,  12  Mass.  391,  393;  Chapman,  J.,  merely    legal      grounds      or,      where 

in  Smith  v.   Smith,    i    Allen  (Mass.)  the  question  arises,  in   a  suit  at  law, 

129,  130.  and  if  the  defendant  is  entitled  to  re- 

Where  the  debt  is  made  an  express  lief,  it  must  be   sought  in   a  court  of 

charge   on  the  legacy  or  the  testator  chancery.     See  Clarke  v,  Bogardus,  2 

expresses    an   intention  that  what  he  Edw.  Ch.  (N.  Y.)  387;  s.  c.  12  Wend, 

gives  is  to  satisfy  the  debt,  there  is  no  (N.  Y.)  67;  Stagg  v.  Beekman,  2  Edw. 

necessity  for  resorting  to  rules  of  con-  Ch,(N.  Y.)  89.  This  is  very  clear  where 

Btruction  on  presumption,  and  the  leg-  the  defence  consists  in   an   allegation 
atee  must  elect.    Kindersley,  V.  C., ,  that  the  testator  bequeathed  a  legacy 

in  Hassell  t;.  Hawkins,  4  Drew.  (Eng.)  in  satisfaction  for  the  demand  which 
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after  the  making  of  the  will,*  or  a  particular  motive  is  assigned 
for  the  gift,*  or  the  legacy  is  of  less  amount  than  the  debt,*  con- 
tingent,  uncertain,*  or  of  a  different  nature,  either  as  to  subject 
matter  or  interest ;  *  nor  where  there  is  a  difference  in  the  times 

the  plaintiff  seeks  to  enforce  by  suit  Eq.  (N.  Car.)  488;  Dey  v.  Williams,  2 

Crary  v,   Williams,  5   Cow,  (N.  Y.)  Dev.  &  B.  Eq.  (N.  Car.)  66;  Edelen  v. 

368;   Maloney  v.  Scanlan,  53  III.  122.  Dent,  2  G.  &J.  (Md.)  185. 

In  such  case  the  legacy  must  be  paid  6.  Story    E!q.    Jur.,    §    1122;   Lord 

and  accepted  before  the  defence  can  be  Hardwicke    in  Bellasis  v,  Uthwalt, 

available  at  law.    Maloney  v,  Scanlan,  1  Atk.    (Eng.)  428;    Homer    v.   Mc- 

53  111.122;  Chancey's  Case,  2  Am.  L.  Gaughy,   62     Pa.  St.    192;     Byrne  v^ 

Cas.  in  Eq.  (4th  Am.  ed.)  882.  Byrne,  i  S.  &  R.  (Pa.)  54;   Smith  v. 

1.  Cranmer's  Case,  2  Salk.  (Eng.)  Marshall,  i  Root  (Conn.)  159,  161; 
508;  Jeffs  V,  Wood,  2  P.  Wms.  (Eng.)  Phillips  v,  McCombs,  53  N.  Y.  494;. 
i32;Thoma8t;.  Barnet,2P.Wms.  (Eng.)  Eaton  v.  Benton,  2  Hill  (N.  Y.)  5^; 
343.  See  Gaynon  v.  Wood,  i  P.  Wras.  Van  Riper  v.  Van  Riper,  i  Green  Ch. 
(Eng.)  409  n.;  Crouch  v.  Davis,  23  (N.J.)  i;  Cloud  v.  Clinkinbeard,  8  B^ 
Gratt.  (Va.)  62,93;  Heisler  v.  Sharp,  Mon.  (Ky.)  397;  Dey  v.  Williams,  2 
44  N.  J.  Eq.  167.  Dev.  &  B.  Eq.  (N.  Car.)  662;  Perry  v. 

2.  Story  Eq.  Jur.,  §  1122;  Mathews  Maxwell,  2  Dev.  Eq.   (N.  Car.)  488,. 
V.  Mathews,  2  Ves.  Sen.  (Eng.;  635.  490;    Cloud  v,  Clinkinbeard,  8  B.  Mon. 


490;    i^ioud  V, 
3.  Cranmer^  Case,  2  Salk.  (Eng.)  508;     (i^O  397)  399* 

Thus  a  devisi 


R^nolds  V.  Robinson,  82  N.  Y.  103,  Thus  a  devise  of  an  interest  in  land 

108;  37  Am.  Rep.  555;  Smith  v.  Mar-  is  not  construed  a  satisfaction  of  a  land, 

shall,  I  Root  (Conn!)  159.  debt.     Eastwood  v,  Vinke,  2  P.  Wms. 

If  the  legacy  is  of  less  amount  than  (Eng-)  614;  Richardson  v.  Elphinstone, 

the  debt  it  shall  not  be  deemed  a  satisfac-  2  Ves.  Jun.  ( Eng.)463 ;  Partridge  v,  Par- 

tion  even  pro  tanto,     Cranmer's  Case,  tridge«  2  Harr.  &  J.  (Md.)  63. 

2  Salk.  (Eng.)  508;  Graham  v.  Gra-  For  the  same  reason  a  specific  chat- 
ham,  I  Ves.  Sen.  (Eng.)  263;  L.  H.  L.  tel,  however  great  its  value,  will  not  be- 
Cas.  (Eng.)  153,  154;  Lowell,  J.,  in  presumed  to  have  been  bequeathed  in- 
Crocker  v.  Beal,  i  Lowell  (U.  S.)  416;  satisfaction  of  a  debt.  Byde  v.  Byde, 
Cloud  t;.  Clinkinbeard, 8  B.  Mon.  (Ky.)  i  Cox  (Eng.)  49;  Smith  v.  Marshall, 
397.                                             ,  I    Root   (Conn )  159;  Putnam,  J.,  in. 

A  promise  to  pay  a  certain  sum  of  Strong  v.  Williams,  12  Mass.  391,  394;. 

money  at  death  with  a  gross  sum  as  in-  Sholl  v,  Sholl,  5  Barb.  (N.    Y.)  312;. 

terest    thereon,   is    not  satisfied   by   a  Perry    v.   Maxwell,   2   Dev.   Ek).    (N. 

legacy  equal  to  principal  sum  only,  and  Car.)  488,  499. 

the  creditor  is  entitled  to  both  debt  and  So  a  provision  that  the  legatee  shall' 

legacy.     Parker  v.  Coburn,   10  Allen  have  the  interest  of  a  particular  fund, 

(Mass.)  82.  or  other  proceeds  for  life,  will  not  be 

But  the  fact  that  the  debt  is  liable  to  presumed  to  have  been  bequeathed  in. 

decrease,  as  where  it  arises  in  respect  satisfaction  of  a  sum  of  money  w^hich 

to  deposits  subject  to  the  creditor's  draft,  the  legatee  is  entitled  to  claim  abso- 

makes  no  difference.    Edmonds  v.  Low,  lutely    from    the    testator.    AUevn  r.. 

3  K.  &  J.  (Eng.)  318.  Alleyn,   2    Ves.  Sen.  (Eng.)   37;"^  For- 
A  legacy  of  less  amount  than  the  debt  sight  v.  Grant,  i  Ves.  Jun.  (Eng.)  298. 

has  been  held  a  good  satisfaction  pro  The  fact  that  the  debt  was  payable  to* 

tantOy  where  it  appeared  that  the  testa-  the  separate  use  of  a  married  woman, 

trix  had  made  a  proposal  to  that  effect  and  the  legacy  is  -bequeathed   to   her 

to  her  creditor  and  he  had  not  objected  generally,  is  in  itself  sufficient  to  repel 

to  it.     Hammond   v.   Smith,  33  Beav.  the    presumption    of    satisfaction,    al- 

(Eng.)  452.  though  of  the  same  amount.     Fourdin 

4.  Nichols  7'.  Judson,  2   Atk.  (Eng.)  v,  Gowdev«  3   Myl.  &  K.  (Eng.)    409;. 

300;  Compton    V.    Sale,    2    P.    Wms.  Fairer  v.  Park,  L!  R.,  3  Ch.  D.  (Eng.)- 

(Eng.)  553.     See  Eaton  v.  Benton,  2  309,  314.    See    Bartlett  v.   Gellard,  3. 

Hill    (N.    Y.)    576;     Horner    v,    Mc-  Kuss.   (Eng.)    149;  Rowe   v.   Rowe,  2 

Gaughy,    62    Pa.    St.    192;    Byrne   v,  De  G.  &  S.  (Eng.)  294.     But  see  At- 

Byme,  3  Serg.  &  R.  (Pa.)  54;     Van-  kinson    v.  Littlewood,   L.    R.,  18   Eq. 

Riper   v.  Van  Riper,   i    Green's    Ch.  (Eng.)  595. 

(N.J.)   i;  Perry   v.  Maxwell,  2   Dev.  An  annuity  charged  upon  both  freehold 
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of  payment  of  the  debt  and  the  legacy,*  or  an  express  direction 
in  the  will  for  the  payment  of  debts ;  *  or  the  bequest  is  of  the 


and  leasehold,  and  payable  to  a  mar- 
ried woman  generally,  will  not  be  pre- 
sumed to  be  in  satisfaction  of  an  an- 
nuity charged  upon  leasehold  alone, 
and  payable  to  her  separate  use. 
Bartlett  xk  Gellard,  3  Russ.  (Eng.)  149. 


covenant  to  pay  an  annuity  by  half 
yearly  payments.  In  re  Dowse; 
Dowse  V. Glass,  50  L.J.  Ch.  (Eng.)  285. 
If  the  debt  is  due  at  the  death,  there- 
fore, the  legacy  must  be  so  too.  Lord 
Hardwicke  in  Clark  v.  Sewell,  3  Atk. 


So  if  the  debt  is  secured,  the  legacy    96;  Edelen  v.  Dent,  2  G.  &  J.  (Md.) 
not.     Wood  V,  ^Vood,  7   Beav.  (Eng.)     185,  192. 


183.  Or  the  debt  a  first  charge,  the  legacy 
not.  Hales  v.  Darell,  3  Beav.  (Eng.) 
325. 

Sums  held  in  trust  for  tenant  for  life 
are  not  satisfied  by  legacies  of  those 
amounts  to  the  tenants  for  life  abso- 
lutely. Fairer  v.  Park,  L.  R.,  3  Ch.  D. 
(Eng )  309. 

A  legacy  will  not  be  presumed  to  be 
^ven  in  satisfaction  of  a  debt  which 
the  testator  does  not  owe  personally, 
though  it  is  charged  on  his  real  estate. 
Caldwell  v.  Kinkead,  i  B.  Mon.  (Ky.) 
228. 

But  where  the  covenant  is  to  convey 
or  settle  lands,  stocks  or  chattels,  and 
property  of  the  kind  designated  is  sub- 
aequently  devised  by  the  covenantor 
and  accepted  b^'  the  covenantee,  satis- 
faction may  be  inferred  as  in  other 
cases  where  a  creditor  receives  value  in 
full  of  an  antecedent  obligation.  Bry- 
ant V.  Hunter,  3  Wash.  (C.  C.)  48. 


This  is  so,  although  the  legacy  is  ten 
times  as  much  as  the  debt,  and  is  made 
payable  within  a  month  after  testator's 
death.  Sir  Thomas  Clarke,  M.  R., 
in  Mathews  v.  Mathews,  2  Ves.  Sen. 
(Eng.)  636. 

8.  Story  Eq.  Jur.,  §  1122;  Hales  v, 
Darrell,  3  Beav.  (Eng.)  324,332;  Jeffries 
V.  Michell,  20  Beav.  (Eng.)  15;  Cole  v. 
Willard,  25  Beav.  (Eng.)  568;  Glover  v. 
Hartcup,  34  Beav.  (Eng.)  74.  See 
Strong  V.  Williams,  12  Mass.  391; 
Smith  V.  Smith,  i  Allen  (Mass.)  129; 
Lowell,  J.,  in  Crocker  7;.Beal,  i  Lowell 
(U.  S.)  416,  418;  Boughton  v.  Flint,  74 
N.  Y.  476,  482;  Reynolds  v.  Robinson, 
82  N.  Y.  103,  108;  Fort  V.  Gooding,  9 
Barb.  (N.  Y.)  103;  Russell  v.  Minton, 
42  N.  J.  Eg.  123;  Heisler  v.  Sharp,  44 
N.  J.  Eq.  167;  Edelen  v.  Dent,  2  G.  &  J. 
(Md.)  185;  Perry  v.  Maxwell,  2  Dev. 
Eq.  (N.  Car.)  488,  499;  Owens  v, 
Simpson,  5  Rich.  Eq.  (S.  Car.)  405; 
1.  Mathews  i\  Mathews,  2  Ves.  Sen.  Cloud  t;.  Clinkinbeard,  8B.  Mon.  (Ky.) 
(Eng.)  635;  Atkinson   v.   Webb,  Prec.    398. 

Ch.  (Eng.)  236;  Nicholls  v.  Judson,  2  A  residuary  clause  in  the  will  of  a 
Atk.  (Eng.)  30^;  Haynes  v.  Mico,  1  mortgagor,  who,  subsequently  to  the 
Bro.  C.  C.  (^ng.)  129;  Jeacock  v.  execution  of  the  mortgage,  had  married 
Falkener,  i  Bro.  C.  C.  (Eng.)  295;  the  mortgagee,  giving  her  a  life  interest 
Adams  v.  Lavender,  i  M'Clel.  &  Y.  in  the  income  from  the  estate,  and  pro- 
(Eng.)  41;  Eaton  v.  Benton,  2  Hill  viding  that  the  gift  should  be  in  lieu  of 
<N.  Y.)  ^76;  see  Byrne  v,  Byrne,  3  dower,  and  of  any  other  right  to  which 
Serg.  &  R.  (Pa.)  54;  Horner  v.  Mc-  she  might  be  entitled  by  law  in  the  es- 
Gaughy,  62  Pa.  St.  189;  Van  Riper  v.  tate,  real  and  personal,  is  not  to  be  con- 
Van  Riper,  Green's  Ch.  (N.  J.)  i;  strued  as  a  payment  of  the  mortgage 
Edelen  v.  Dent,  2  G.  &  T.  (Md.)  185;  when  the  will  directs  that  the  testator's 
Dey  V.  Williams,  2  Dev.  &  B.  (N.  Car.)  debts  be  paid,  and  makes  provision  to 
Eq.  66;  Cloud  v.  Clinkinbeard,  8  B.  that  effect.  Russell  v,  Minton,  42  N. 
Mon.  (Ky.)  397.  J.   Eq.  123.     But  compare  Rusling   v. 

If,  for  example,  the  legacy  is  payable  Kusling's  Exrs.,  42  N.  J.  Eq.  594. 
in  six  months  the  debt  in  one.  Haynes  Where  the  direction  is  to  pay  all 
V.  Mico,  I  Bro.  C.  C.  (Eng.)  129;  De-  debts  and  legacies  there  can  be  no 
veze  V.  Poulet,  i  Cox  (Eng.)  188;  Ad-  question  that  the  presumption  in  favor 
ams  V,  Lavender,  M'Clel.  «  Y.  (Eng.)  of  satisfaction  is  rebutted.  Chancey's 
41.  Case,  I  P.Wms.(Eng.)  410, 41 1 ;  Wathen 

Or  the  legacy  pavable  half  yearly,  v.  Smith,  4  Madd.  (Eng.)  3V1;  Rich- 
the  debt  quarterly.  Atkinson  v.  Webb,  ardson  v.  Greese,  3  Atk.  (Eng.)  68; 
Prec.  Ch.  (Eng.)  236.  Field   v.  Mostin,  2   Dick.  (Eng.)    543; 

An  annuity  given  by  will,  and  there-  Lethbridge  v.  Thurlow,  15  Beav.  (Eng.) 
fore  not  payable  till  a  year  after  the  334;  Charlton  v.  West,  Jo  Beav.  (Eng.) 
testator's  death,  is  not  a  satisfaction  of  a    124;  Strong  v,  Williams,  12  Mass.  394; 
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whole  or  of  a  part  of  the  residue ;  *  or  the  debt  a  negotiable  se- 
curity ;^  or  upon  an  open  and  running  account  or  unliquidated 
demand,'  unless  there  is  a  deficiency  of  assets,  in  which  case  it  is 
said  that  a  legacy  shall  in  all  cases  be  considered  as  a  satisfaction.^ 

A  legacy  by  a  parent  to  a  child,^  or  by  a  husband  to  his  wife,  is 
regarded,  with  respect  to  the  rule  in  question,  in  the  same  light 

as  a  legacy  to  a  stranger.*    The  creditor  and  legatee  must  be  the 

Edelen  v.  Dent,  a  G.  &  J.  (Md.)  185,  Such  a  bequest  is  always  taken  sub 

192.  ject  to  prior  claims,  and  may  possibly 

The  only  exception   appears  to  be  turn  out  not  to  be  of  equal  amount  with 

where  the  direction  is  in  the  will,  and  a  the  debt. 

creditor,  whose    debt    was  contracted  8.  Carr  v.  Eastabrooke,  3  Ves.  (Eng.) 

after  the  will,  receives  a  legacy  by  codi-  561;  Smith  v.  Smith,  i   Allen  (Mass.) 

cil.    Gaynon    v.   Wood,   i    r.    Wms.  129;  Smith  v.  Marshall,  i  Root  (Conn.) 

(Eng.)409n-  i59- 

In  Edmunds  t;.  Low,  3  K.  &  J.  (Eng  )  8.    Rawlins  v.    Powel,   i    P.    Wms. 

318,  Wood,  V.  C,  ^«/^that  a  direction  (Eng.)  299.     See  Towle  v.  Swasey,  106 

to  pay  debts  alone  (not  debts  and  lega-  Mass.  100,  108;  Reynolds  v,  Robinson, 

cies)  was  not  sufficient  by  itself  to  rebut  82  N.  Y.  103;  37  Am.  Rep.  555;  Will- 

the  presumption.    This  seems  to  be  in-  iams   v.   Crary,  5  Cow.  (N.  Y.)  368; 

consistentwith  the  opinion  of  RoMiLLY,  Horner  v.  McGaughy,  62  Pa.  31.189; 

M.  R.,  in  Cole  v.    Willard,  25   Beav.  Van  Riper  v.  Van  Riper,  i  Green  Ch. 

(Eng.)  568.  See  also  Jeffries  1/.  Michell,  (N.J.)   1;  Gilliam  v.  Brown,  43   Miss. 

20  Beav.  (Eng.)  15;  Pinchin  v.  Simons,  641,  654. 

30  Beav.  (Eng.)    119;  Glover  t/.  Hard-  In    such  cases  the    amount  of   the 

cup,  34  Beav.   (Eng.)  74.    Remarks  of  claim     must     always      be     uncertain. 

Malins,  V.  C,  in  Atkinson  v.  Little-  But  if  it  appears  from  the  face  of  the 

wood,  on  Lord  Chichester  v.  Coventry,  wili  or  from  extrinsic  evidence  that  the 

L.  R.,    18   Eq.    (Eng.)   599;   L.   R.,  '2  legacy  was  intended  by  the  testator  to 

H.  L.  (Eng.)  71.     See  also  Dawson  v.  extinguish   an  imliquidated   account  it 

Dawson,  L.  R.,  4  Eq.  504.  will    be    so    construed.      Williams    v. 

At  all  events  there  can  be  no  doubt  Crary,  5  Cow.  (N.  Y.)  368;  8  Cow. 
that  very  slight  circumstances  in  addi-  (N.  Y.)  246;  Clarke  v,  Bogardus,  2 
tion  to  such  a  charge  will  be  sufficient.  Edw.  Ch.  (N.  Y.)  387;  Eaton  v.  Ben- 
Hales  V.  Darell,  3  Beav.  (Eng.)  324;  ton,  3  Hill  (N.  Y.)  576;  Zeigler  v. 
Rowe  V.  Rowe,  2  G.  &  Sm.  (Eng.)  294.  Eckert,  6   Pa.   St.    13;  Van   Riper  t*. 

And  in  the  United  States  hardly  any  Van  Riper,  i  Green  (N.  TO  Ch.  i. 

that   a  direction   to    pay   debts   alone  4.  Wms.  Exrs.  (7th  Eng.  ed.)  1301; 

will     be    sufficient,     since     American  Toller  (Eng.)  337.     See  Ridley  v,  Rid- 

cases  generally    exhibit  even    greater  ley,  12  L,  T.,  N.  S.  (Eng.)  481.  Contra^ 

anxiety  than  English  to  get  rid  of  the  Towle  v,  Swasey,  106  Mass.  100;  Cloud 

rule.    See  cases  cited  above.    Expressly  v,  Clinkinbeard,  8  B.  Mon.  (Ky.)  397* 

so  held  in  Ford  v.  Gooding,  9  Barb.  (>f.  399. 

Y.)  377;  Reynolds  v.  Reynolds,  82  N.  The  meaning  of  this  appears  to  be 

Y.  103;  Owens  v.  Simpson,  5  Rich.  Ek}.  that  on  deficiency  of  assets  slight  differ- 

(S.  Car.)  405;  Cloud  v.  Clinkinbeard,  ences  will  be   disregarded  so  that  the 

8  B.  Mon.  (ICy.)  398.  legacy  may   obtain   a  preference  over 

A  liability  on   a  covenant  made  on  bequests  purely  voluntary.     Ridley  r. 

marriage,  although   to    be  discharged  Ridley,  12  L.  T.,  N.  S.  (Eng.)  481.'    In 

after  his  decease,  is  a  debt  within  the  Towle  v.  Swasey,  106  Mass.  100. 

meaning  of  a  direction  "to  pay  debts."  6.  Tolson  v.  Collins,  4  Ves.  (Eng.) 

Cole  V,  Willard,  25  Beav.  (Eng.)  568,  483.  See  Edmunds  v.  Low,  3  K.  &  J. 

572,  573;  overruling  opinion  of  Sir  J.  (Eng.)  318,  323,  324;  Stocken  v.  Stock- 

Leach  in  Wathen  v.  Smith,  4  Madd.  en,  4  Sim.  (Eng.)  152;  Wms.  Exrs.  (7th 

(Eng.)  331.  Eng.  ed.)  1302. 

1.  Deveze    v.  Poulet,  i  Cox  (Eng.)  As  to  distinction  between  a  legacy  in 

188;  Barrett  v.  Beckford,  i  Ves.  (Eng.);  satisfaction  of  a  debt  due  a  child  and  a 

Lady   Thynne  v.  Earl   of  Glengall,   2  legacy  in  satisfaction  of  a  portion,  see 

H.  L.  Cas.  (Eng.)  154;  Graham  v.  Rose-  §  III,  4,  n. 

burgh,  47  Mo.  ixi.  6.  Fowler  v.  Fowler, 3  P. Wms. (Eng.) 
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same  person,  ;*  hence  no  presumption  arises  where  the  legacy  is 
to  the  creditor's  wife ;  *  but  the  fact  that  the  debt  is  due  to  one 
set  of  trustees,  and  the  legacy  is  given  to  another,  although  a 
circumstance  to  be  considered,  is  not  alone  decisive  where  the 
cestui  que  trust  is  the  same.' 

4.  Satisfibotion  of  Portions  by  LegadM. — Compare  §111,5.  Wher- 
ever a  parent,  or  one  standing  in  loco  parentis^  is  bound  by  articles 
of  settlement,  or  otherwise,  to  provide  portions  for  his  children 
and  afterwards  bequeaths  a  legacy  to  a  child,  the  legacy,  if  ejus- 
dent  generis  with  the  portion,  subject  to  no  contingency  not 
equally  applicable  to  both,  and  of  a  sum  equal  to  or  greater  than 
the  portion  will,  unless  given  for  a  different  ipxxrpose,  prima  facie^ 
be  presumed  to  be  a  complete  satisfaction  of  the  obligation.*  If 
the  bequest  is  less  in  amount  than  the  portion,  the  satisfaction 

353;   Cole  V.  Wlllard,  25  Beav.  (Eng.)  tain  funds,  is  not  a  satisfaction  of  the 

So,    overruling   Wathen   v.  Smith,  4  covenant.      Smith    v.    Smith,    3    Gift 

add.  (Eng.)  325.  (Eng.)  263.    Compare  Fourdin  r. Gow- 

1.  Reynolds  v.  Robinson,  82  N.  Y.  dey,  3  Myl.  &  K.  (Eng.)  409;  Fairer  v. 

103;  37  Am.  Rep.  555.  Parker,  L.  R.,  3  Ch.  D.  (Eng.)  309,  314; 

Domeitio  SenranU.— Legacies  to  do-  Bartlett  v.  Gellard.  3  Russ.  (Eng.)  149; 

mestic  servants  stand  on  the  same  foot-  Rowe  v,  Rowe,  2  De  G.  &  G.  (Eng.) 

ing  as  those  to  strangers,  as  regards  the  249;  Atkinson  v.  Littlewood,  L.  R.,  iS 

application  of  the  rule.     The  opinion  of  Eq.  (Eng.)  595. 

Lord  Hardwicke  to  the  contrary^  in  3.  Atkinson  v.  Littlewood,  L.  R.,  18 

Richardson  v.  Greese,  3  Atk.  (Eng.)  Eq.  (Eng.)  505;  Smith  v.  Smith,  3  Giff. 

69,13  manifestly  inconsistent  with  the  (Eng.)  14;  Pmchin  v,  Simms,  30  Beav. 

case     mentioned     by     Sir    Thomas  (Eng.)  119. 

Clarke,  M.  R.,  in  Mathews   v.   Ma-  4.  Wms.  Exrs.   (7th  Eng.  ed.)    1301; 

thews,  2  Ves.  Sen.  (Eng.)  636,  and  with  Story  Eq.  Jur.,  ^  1109;  Rop.  Leg.  (2nd 

Chancey's  Case,  1  P.  Wms.  (Eng.)  408.  Am.  ed.)  *io7i.    See  Bruen  v,  Bruen,  2 

See   Rop.   Leg.   (2nd  Am.  ed.)   *i053,  Vern.  (Eng.)  439;  Moulson  v.  Moulson, 

♦1056;    Lord   Eldon    in    Wallace  v,  i  Bro.  C.  C.  (Eng.)  82;   Ackworth  v. 

Pomfret,  11  Ves.  (Eng.)  542;    Smith  v,  Ackworth,  i  Bro.  C.  C.  (Eng.)  307  n.; 

Furnish,  70  Cal.  424.  Byde  v.  B3'de,  i  Bro.  C.  C.(Eng.)  308  n.; 

But  the  earlier  opinion  in  accord  with  s.  c,  2  Eden  (Eng.)   19;  1  Cox   (Eng.) 

the    doctrine    of   Lord    Hardwicke  44;   Duke  of  Somerset  v.  Duchess  of 

obtains    in   Pennsylvania.      Sprenkle's  Somerset,  i  Bro.  C.  C.  (Eng.)  309  n.; 

Appeal     (Pa.),    15     Atl.     Rep.     773.  Finch  v.  Finch,  i  Ves.  Jun.  (Eng.)  534; 

See    Derr's   Appeal,    13   Phila.   (Pa.)  Hinchcliffe  v.  Hinchcliife,  3  Ves.  (Eng.) 

224.  516;  Sparkes  v,  Cator,  3  Ves.  (Eng.) 

8.  Hall  V.  Hill,  i   Dr.  &  W.  (Eng.)  530;  Pole  v.  Lord  Sowers,  6  Ves.  (Eng.) 

94;   Mulheran  v,  Gillespie,  12   Wend.  309;Bengough  v.Walker,  15  Ves.  (Eng.) 

(3f<I.  Y.)  349;  Reynolds  v.  Robinson,  83  507;  Bellasis  v.  Uthwalt,  i  Atk.  (Eng.) 

N.  Y.  103,  108.  427  n.;  Chaplin  v.  Chaplin,  3  P.  Wms. 

But  where   the  creditor  (a  woman)  (Ene.)  24^,  247;  Weall  v.  Rice,  2  Russ. 

married  before  the  date  of  the  legacy,  &  Myl.  (£ng.)  267;  Papillon  v.  Papillon, 

so  that  the  debt  became  payable  to  her  11  Sim.  (Eng.)  642;  Thynne  x*.  Glengall, 

husband,  it  was  held  that  the  presump*  L.  R.,  2  H.  L.  (Eng.)  131;  Lethbridge 

tion   in  favor  of  satisfaction  obtained,  v.  Thurlow,  15  Beav.  (Eng.)  334;   Fer- 

unless  the  legacy  was  to  her  separate  ris  v,  Goodburn,  27  L.  J.,  N.  S.  Ch. 

use  or  large  enough  to  be  subject  to  her  (Eng.)  574;  Taylor  v,  Lanier,  3  Murph. 

equity  to  a  settlement,  since  the  legacy  (N.  C.)  98;  Gilliam  v.  Chancellor,  43 

IS  also  payable  to  the  husband  in  right  Miss.  437;  Winns  v,  Wier,  3  B.  Mon. 

of  his  wife.     Edmunds  v.  Low,  i  K.  &  (Ky.)  648. 

J.  (Eng.)  318,  324.  As  to  the  nature  of  the  presumption 

A  legacy  to  the  cestui  que  trust  of  a  against  double  portions,  and  the  mean- 

settlement,  by  which   the  testator  had  ing  of  the  phrase  in  loco  parentis,  see  § 

covenanted  with  trustees  to  settle  cer-  III,  5,  n. 
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will  be  in  full  or  in  part  according  to  circumstances ;  ^  if  the  be- 
quest is  of  the  whole  or  a  part  of  the  residue,  the  satisfaction  will 
be  complete  or  pro  tanto  only  according  to  its  amount.*  The  pre- 
sumption against  double  portions  is  more  easily  repelled  where 
the  settlement  precedes  the  will  than  where  the  will  precedes  the 
settlement,  the  former  presents  a  case  of  satisfaction  and  elec- 
tion, the  latter  of  ademption ;  •  but  in  either  case  the  presump- 
tion is  more  difficult  to  repel  than  that  which  favors  the  satisfac- 
tion of  a  debt  by  a  legacy,  and  the  corresponding  rule  will  be 
found  enforced  with  less  relaxation.**  Slight  differences  between 
the  two  instruments  in  the  limitations  or  times  of  payment  will 

1.  Story  Eq.  Jur.,  f  1109;   ^op.  Leg.  former  presumption.      Add   to  which 

(2nd  Am.  ed.)  *io7i;  Wms.  Exrs.  (7th  the  necessity  for  making  a  declaration 

Eng.  ed.)  1301;  Jesson  v.  Jesson,  2  Vern.  in  express  terms  would  be  much  more 

(Eng.)  255;  Bydev.  Byde,  I  Cox  (Eng.)  obvious   to  a  testator    making  a  will 

44;  B.C.,  I  Bro.  C.  C.  309  n.;  2  EdeaCh.  whereby  he  desired  to  affect  rights  al- 

(Eng.)  19.  See  Pym  v.  Lockyer,  5  Myl.  ready  acquired,  than  to  a  settler  mak- 

&  Cr.  (Eng.)  29.  ing  an  absolute  provision  by  deed  to 

In  Warren  v.  Warren,  i  Bro.  C.  C.  one  who    had    acquired    no'  previoui» 

(Eng.)  *305,  *3io,  it  was  said  that  if  rights  whatever."    Lord  Cranworth 

the  sum  be  less  it  shall  only  be  a  satis-  in  Chichester  v.  Coventry,  L.  R.,  2  H. 

faction  pro  tanto.     The  same  remark  L.  71,  87. 

was  also  made  by  Lord  Cottenham        4.  See  (  III,  5;  Wms.  Exrs.  (7th  Eng. 

in  Thynne  t;.  Glengall,  L.  R.,  2  H.  L.  ed.)  1301.  Cases  upon  the  latter  question 

'3'>  ^53*  *'*®  "ot  authority  upon  either  of  the 

But  in  Jesson  v.  lesson,  2  Vern.  255,  former.  "Before  I  consider  the  authori- 

doubt  was  expressed  whether  it  was  not  ties  as  applicable  to  the  facts  of  this  case 

a  complete  satisfaction,  and  in  Byde  v,  — i. «.,  satisfaction  of  portion  by  legacy — 

Byde,  i  Cox  C.  C.  44,  Lord   Henley  I  think  it  expedient  to  throw  out  of  con- 

held  the  legatee  was  put  to  her  eleC'  sideration   all    the    cases    which   have 

tion,  and,  having  accepted   the  legacy,  been  cited,   in  which    questions  have 

could  not  maintain  a  bill  for  the  differ-  arisen  as  to  legacies  being  or  not  being 

ence  between  the  two  provisions.  held  to  be  in  satisfaction  of  debt;  for 

8.  Thynne  v,  Glengall,  L.  R.,  2  H.  however  similar  the  two  cases  may  at 

L.  (Eng.)  131, 153;  Dawson  v,  Dawson,  first  sight  appear  to   be,  the  rules  of 

L.  R.,  4  Eq.  (Eng.)  504;  Nevin  v,  Drys-  equity,  as  applicable  to  each  are  abi»o- 

dale,  L.  R.,  4  Eq.  (Eng.)  517.  lutely  opposed   the  one  to  the  other. 

S.  4    III,     i;     Lord    (Chichester    f.  Equity    leans    against    legacies    being 

Coventry,  L.  R.,  2  H.  L.   (Eng.)   71.  taken  in  satisfaction  of  debt,  but  leans 

The  rule  against    double   portion    "is  in  favor  of  a  provision  by  will  being  in 

but  a  rule  of  presumption,  and  there  is  satisfaction  of  a  portion   by  contract, 

much  less  difficulty  in  supposing  that  it  feeling  the  great    improbability  of   a 

was  not  intended  to  prevail  where  the  parent  intending  a  double  portion  for 

person  to  whose  dispositions  it  is  to  be  one  child  to  the  prejudice  generally,  as 

applied  had  not  the  power  to  enforce  in  the  present  case,  of  other  children, 

it  without  the  consent  of  others,  than  in  In  the  case  of  debt,   therefore,  small 

the  case  where  the  whole  was  under  circumstances  of  difference  between  the 

his  absolute  control.      When  the  will  debt  and  the  legacy  are  held  to  nega- 

precedes  the  settlement  it  is  only  neces-  tive  a:ny   presumption  of  satisfaction; 

sary  to  read   the  settlement  as  if  the  whereas  in  the  case  of  portions  small 

person  making  the  provision  had  said,  circumstances  are  disregarded."     Lord 

^I  mean  this  to  be  in  lieu  of  what  I  Cottenham  in  Thynne  v.  Glengall, 

have  given  by   my   will.*      But  if  the  L.  R.,  2   H.  L.  131,  153.    See  also  Sir 

settiement  precedes  the  will,  the  testa-  John  Leach,  M.  R.,  in  Weall  v.  Rice, 

tor  must  be  understood   as  saying,   *I  2  Russ.  &  Myl.  (Eng.)  267. 
give  this  in  lieu  of  what  I  am  already        DistinoUon  Between  Legacy  In  Satta- 

Dound  to  give,  if  those  to  whom  I  am  flMUon  of  a  Debt  Dim  aCldld  andLtgacy 

so  bound  will  accept  it.*    It  requires  in  SaUsflMstloii  of  a  FortUm. — "It  must 

much  less  to  rebut  the  latter  than  the  be  further  observed  that  a  legacy  by  a 
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not  rebut  the  presumption.*     But  if  the  two  provisions  are  of  a 

father  to  a  child  is  not  a  satisfaction  of  trinsic  evidence  against  a  double  provi- 

a  debt  due  to  the  child  or  of  moneys  sion.     Where  the  two  provisions  are  of 

owing  to  the  child  in  the  nature  of  a  a  different  nature  the  two  instruments 

debt,  in  any  other  way  than  a  debt  due  afford  intrinsic  evidence  in  favor  of  a 

from  a  stranger  would  be  satisfied  by  double  provision.     It  is  not  possible  to 

such    legacy;    and    therefore    circunn-  define  what  are  to  be  considered   as 

stances  of  difference,  such  as  there  has  slight  differences   between   two  provi- 

been     occasion    to    point    out     {ate)  sions.     Slight  differences  are  such  as  in 

will  be  laid  hold  of  by  the  court  to  pre-  the  opinion  of  the  judge  leave  the  two 

vent  the  application  of  the  rule  of  satis-  provisions  substantially  of   the    same 

faction.*'     Wms.  Exrs.   (7th  Eng.  ed.)  nature;   and  every  judfge  must  decide 

1303.    See  Tolson  v.   Collins,   4   Ves.  that  question  for  himself     Sir  John 

(EngO  283;   Plume  v.  Plume,  7  Ves.  Leach,   M.   R.,  in   Weall  v.   Rice,  2 

<£ng.)  258:  Stocken  v.  Stocken,  4  Sim.  Russ.  *&  Myl.  (Eng.)  362,  268. 

(Eng.)  152;  Edmunds  v.  Low,  3  K.  &  J.  See  Lord  Cr  an  worth  in  Chiches- 

(Eng.)  318,  323,  324.  ter  v,  Coventry,  L.  R.,  3  H.  L.  71,  88; 

Before  applying  the  principles  in  the  Jones  v,  Morgan,  2  Y.  &  C.  (Eng.)  40J, 

present  section,  therefore,  it  is  essential  412;  Wharton  v.  Durham,  3  Myl.  &  K. 

to  determine  whether  the  original  obli-  (Eng.)  478;  McCarogher  v,  Whieldon, 

gation  is  a  debt  or  a  portion.     Where  L.  R.,  3  Eq.  (Eng.)  236;  Paget  v.  Gren- 

a  father,    upon  the    marriage    of   his  fell,  L.  R.,  6  Eq.  (Eng.)  7. 

daughter,  executed  to  the  intended  hus-  **But  one  great  question  always  has 

band  his  bond  (with  a  warrant  of  at-  been  whether  that  which  is  given  by 

tomey  to  confess   judgment  thereon)  the  latter  is  given  to  be  enjoyed  in  the 

conditioned  for    the  payment  of  £800  same  or  nearly  the  same  manner  as 

by  instalments,  part  thereof  to  be  paid  that  which  is  given  by  the  former  in- 

during  his  life,  and  the  residue  upon  strument.     When  a  parent  has  hy  his 

his  decease,  and  the  intended  husband  will  given   a  portion  to   his   daughter 

gave  a  bond  in  the  same  amount  to  the  absolutely,  and  has,  by  a  settlement  on 

trustees  in    the    marriage    settlement,  her  marriage,  after  the  date  of  his  will, 

which  was  settled  upon  the  intended  secured   a  sum  of  like  amount  for  the 

wife  and  issue;  and  then  the  father  be-  benefit  of  her  and   her  husband    and 

queathed  to  his  daughter  a  legacy  of  issue,  the  mere  circumstance  that  she 

iB8oo,  it  was  held  by  Sugden,  C,  of  would  have  taken  under  the  will  an  ab- 

Ireland,  that  the  legacy  could  not  be  solute  interest,  whereas  under  the  deed 

considered   a  satisfaction  of  the  debt  she  takes  only  a  life  interest,  raises  no 

due  the  husband,  although  such  debt  difiiculty.     The  parent  may  reasonably 

was  in  substance  a  portion.     Hall  v.  suppose'  the  two  gifts  to  be  the  same. 

Hill,  I  Dr.  &  W.  (Eng.)  94.  The  daughter    would    probably    have 

So  the  satisfaction  of  a  mere  debt  due  settled  the  sum  bequeathed  in 'similar 

by  a  parent  to  a  child  by  an  advance-  manner.     Lord  Cr  an  worth,  in  Chi- 

ment  arises  only  when  tlie  sum  ad-  Chester  v.  Coventry,  L.   R.,   2  H.  L. 

▼anced  equals    or    exceeds    the    debt.  71, 88. 

Reade  v,  Reade,  9  L.  R.,  Ir.  409,  424,  A  restraint  upon  anticipation  will  not 

435;  Plunket  V,  Lewis,  3  Hare  (Eng.)  rebut  the   presumption,  nor    will    the 

f22;  Chichester  v,  Coventry,  L.  R.,  a  fact  that  the  will  gives  a  remainder  to 

1.  L.  (Eng.)  71.     See  In  re  Lawes,  L.  children  in  fee,  the  covenant  being  to 

R.,  20  Ch.  D.  (Eng.)  81.  them  in  tail.     Weall  v.  Rice,  2  Russ.  & 

1.  Weall   V,  Rice,  2   Russ.   &   Myl.  Myl.(Eng.)  251. 

(Eng.);    Coventry    v.    Chichester,    2  Nor  the   fact  that  the  testamentaiy 

Hem.  &  M.  (Eng.)  ijo;  Chichester. t;.  provision   elves  the  wife  the  first   life 

Coventry,  L.  R.,  2  H.  L.  (Ene.)  71,  88;  estate,  while  the  covenant  gives  it  to  the 

Campbell  v,  Campbell,   L.   R.,  i   Eq.  husband.     Russell  v.  St.  Auburn,  L.  R., 

(Eng.)   383;   Sparks  v,  Cator,  3  Ves.  2  Ch.  D.  (Eng.)  398;  Romaine  v.  On- 

(Eng.)  530;  Glengall  v.  Barnard,  i  Keen  slow,  24  W.  R.  (Eng.)  899. 

(Eng.)  768;  8.  c,  nom,  Thynne  v.  Glen-  Nor  that  the  covenant   contains  a 

gall,  2  H.  L.  Cas.  (Eng.)  131;  Bethel  provision  for  children  dying  before  their 

V,  Abraham,  32  W.  R.  (Eng.)  745.  portions  are  payable  and  the  will  does 

Where  the  two  provisions  are  of  the  not.    Hinchcliffe  v,  Hinchclifie,  3  Ves. 

same  nature  or  there  are  but  slight  dif-  (Eng.)  516. 

ferences,  the  two  instruments  afford  in-  Nor  that  the  settlement  is  upon  chil- 
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different  nature,*  or  the  legacy  is  given  for  a  different  purpose 
from  the  portion  *  or  is  subject  to  some  contingency  not  equally 

applicable  to  both,*  or  they  are  not   ejusdem  generisj*  or  the  be- 

dren  of  the  daughter  by  a  particular  worth,  L.  R.,  6  Ch.   D.   (Eng.)    671. 

marriage,  whereas  the  gift  bj  will  is  to  So,  too,  a  direct  bequest  to  grand - 

all  the  children.    Thjrnne  v,  Glenffall,  2  children  is,  as  regards  the  grandchil- 

H.  L.  131;  Russell  v,  St.  Aubyn,  L.  R.,  dren,  a  satisfaction  of  a  covenant  to 

2  Ch.  D.  (Eng.)  398.  settle  a  sum  upon  a  daughter  and  her 

Nor  the  fact  that  the  settlement  gives  husband  for  their  lives  and  the  lives  of 

a  power  to  the  husband  and  wife  jointly,  the  survivor,  remainder  to  their  chil- 

while  the  will  gives  it  to  the  wife  alone,  dren  as  they  should  appoint,  and  in  de- 

Thynne  t;.  Glengall,  2  H.  L.  (Eng.)  131;  fault  of  appointment  to  the  children 

Russell  V,  St  Aubyn,   L.  R.,  2  Ch.  D.  equally.    Camnbell  v.  Campbell,  L.  R., 

(Eng.)  398;  Romaine  v.  Onslow,  24  W.  i  Eq.  (Eng.)  383. 

R.  (Eng.)  899.  **But  a  legacy  to  a  daughter  for  life 

Nor  that  the  life  estate  given  the  hus-  for  her  separate  use,  and  after  her  de- 
band  by  the  will  is  determinable  on  cease,  in  case  her  husband  should  be 
bankruptcy  or  alienation,  there  being  living,  for  such  persons  exclusive  of  her 
no  such  liability  to  determine  in  the  husband  as  she  should  appoint,  and  in 
covenant.  Russell  v.  St  Aubyn,  L.  R.,  case  he  should  die  in  her  lifetime  to 
2  Ch.  D.  (Eng.)  398.  her  appointees,  is  not  a  satisfaction  of  a 

The  omission  from  the  will  of  a  life  covenant  to  settle  on  trust  to  pay  a  part 

interest  to  the  husband,  who  took  the  to  the  daughter    for   pin   money   and 

second  life  interest  under  the  covenant,  the  rest  to  the  husband  for  life,  and  if 

has  been  held  not  to  rebut  the  presump-  the  daughter  survive   him  to  her  for 

tion.     Mayd  v.  Field,  L.  R.,  3  Ch.  D.  life,  remainder  to  the  children  of  the 

(Eng.)  587.  marriage  as  she  shall  appoint.     Chi- 

The  fact  that  legacies  to  the  testator's  Chester  v.  Coventry,   L.  R.,  2  H.   L. 

widow  are  declared  to  be  in  lieu  of  her  (Eng.)  71.     See  Lewis  v,  Lewis,  Ir.  R., 

claim  under  the    settlement    will   not  11  Eq.  no,  340. 

rebut  the  presumption  against  double  Nor  is  a  legacy  to  a  daughter  for  life, 

portions    in    the    case   of   legacies    to  to  her  separate  use,  without  power  of 

children  without  any  such  declaration,  anticipation  with  remainder  to  her  chil- 

Ackworth  v.  Ackworth,  cited  3    Ves.  dren,   a  satisfaction   of  a  covenant  to 

(Eng.)  527;  s.  c,   I  Bro.  C.  C.  (Eng.)  settle  upon  such  trusts  as  the  daughter 

307,  n.;  Moulson  v,  Moulson,  i  Bro.  C.  should  with  the  consent  of  trustees  ap- 

C.  (Eng.)  83.   See  also  Finch  v.  Finch,  point,  and  subject  thereto  for  the  daugh- 

I  Ves.  Jun.  (Eng.)  534.  ter  and   her  husband   successively  for 

1.  Weall   V.   Rice,  2    Russ.  &   Myl.  life,  remainder  for  the  children  and  in 

(Eng.)  262,  268;  Chichester  t;.  Coventry,  default   of  children   for    the    husband 

L.  R.,  2  H.  L.  (Eng.)  71,  88.  absolutely.    In  re  Tussaud^s  Estate,  L. 

The  fact  that  the  objects  of  the  gift  R.,  9Ch.  D.  (Eng.)  363;  Theobald  on 

by  will  are  not  the  same  as  the  objects  Wills  (2nd  Am.  ed.)  589,590. 

of  the   settlement,   though  a  stronger  2.  Rop.   Leg.   Leg.    (2nd    Am.  ed.) 

argument     against     satisfaction     than  1071,   1094;   Foster  v,   Evans,   6   Sim. 

against     ademption,     is     inconclusive,  (Eng.)  15;  Glover  v.  Hartcup,  34  Beav. 

since   the  bequest  by  will  may  be  in-  (Eng.)  74. 

tended  as  a  satisfaction  with  regard  to  8.  Story  Eq.  Jur.,  §  1 109;  Rep.  Leg. 

some  of  the  objects  of  the  covenant,  (2nd  Am.  ed.)  107 1,  1094. 

leaving  such  of  them  as  take  nothing  So  if  the  legacy  is  contingent  and  the 

under  the  will  to  their  rights  under  the  portion   absolute.    Bellasis  v.  Uthwalt, 

covenant   Theobald  on  Wills  (2nd  ed.)  i   Atk.  (Eng.)  426;  Hanbury  v.  Han- 

587.     See  In  re  Tussaud's   Estate,   L.  bury,   2   Bro.   C.   C.   (Eng.)  352,  357; 

K.,  Q  Ch.  D.  (Eng.)  363.  Pierce   » .   Locke,   2   Ir.  Ch.  Kep,  205, 

Thus   a  covenant  to  settle  a  certain  215. 

share  upon  a  son  for  life,  and  then  upon  4.  Story  Eq.  Jur.,  ^  1109.     Compare 

trust  for  the  benefit    of  his  wife  and  Bengough  v.  Walker,   \v.   Ves.  (Eng.) 

children,  is  satisfied  as  regards  the  son  507;   In   re   Lawes,   L.  R.,  20  Ch.D. 

b^  a  bequest  to  him  absolutely.    Mc-  (Eng.)  81. 

Carogher  v,   Whieldon,   L.  R.,  3  Eq.  Thus,  land  will  not  be  presumed  to  be 

(Eng.)  236.    See  Bennett  v,  Houlds-  intended  as  a  satisfaction  for  money, 
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quest  is  preceded  by  a  direction  to  pay  debts,  the  presumption 
is  repelled.^ 

nor  money  for  land.    Ballesis  v.  Uth-  opinion     that    the    presumption     less 

wait,   I    Atk.   (Eng.)   428;    Saville   v.  readily  arises  in  the  instance  of  gifts  by 

Saville,  2  Atk.  (£ng.)  458;  Goodfellow  two  deeds,  than   in   cases  where    the 

V.  Burchett,  2  Vern.  (Eng.)  298;  Grave  second  gift  is  by  will,  in  which  latter 

V.  Salisbury,  i  Bro.  C.  C.  (ETng.)  425;  case  a  testator  is  supposed  to  be  dis> 

Ray  v.  Stanhope,   2   Ch.  Rep.  (Eng.)  posing  of  the  whole  of  his   property, 

159.  and  distributing  it  amongst  the  differ- 

1.  Chichester  v.  Coventry,  L.  R.,  2  ent  objects  of  his  bounty.      S.  c.  on 

H.  L.  (Eng.)  71,  85,  96.  App.,  8  De  G.  M.  &  G.  (Eng.)  74. 

Whether  a  direction  to  pay  debts  or  WhetbeT    a   Legacy    or    DistrlbutiTd 

to  pay  debts  and  legacies,  would  of  it>  Share  la    an  AdTanoement. — Where  a 

uelf,  unaided  by  the  context,  rebut  the  settlement  contains  a  declaration  that 

presumption,  may    perhaps    be    ques-  an  advancement  by  the  parent  in  his 

tioned;  but,  coupled  with  other  circum>  lifetime  shall  be  considered  in  part  or 

stances,  it  will  have  that  effect.    Chi-  full   satisfaction  of  the  portion,  unless 

Chester  v,  Coventry,   L.   R.,   2   H.  L.  the  contrary  is  expressly  declared  by 

(Eng.)  71,  85,  96;   Paget  v,  Grenfill,  6  some  writing,  it  has  been  held  that  a 

Eq.  (Eng.)  7;  Bennet  v.  Houldsworth,  legacy  of  a  particular  sum  or  of  a  resi- 

L.  R.,  6  Ch.  D.  (Eng.)  671.  due  will  be  a  good  satisfaction,  either  in 

BatlaflMtlon  of  PortloiiB  by  Advance-  full  or   pro    tanto^  according   to    the 

menta. — Where  a  father  having  power  amount.      Rop*   Leg.    (2nd    Am.  ed.) 

to  appoint  to  a  child  out  of  a  portion  '1098.      See   Kickman    v.   Morgan,    i 

fund  himself  advances  the  money  from  Bro.  C.  C.  (Eng.)  63;  s.  c,   2   Bro.  C. 

his  own  estate,  the  presumption  is  that  C.  (Eng.)   393;  Onslow  r.  Michell,  18 

he  does  so  for  the  benefit  of  the  chil-  Ves.  (Eng.)  490;  Leake   xk  Leake,  10 

dren  interested  in  the  portion  fund  and  Ves.  (Eng.)  489;  Noel  v.  Walsingham, 

not  for  his  own  benefit  or  for  that  of  2  S.  &  S.  (Eng.)  99;  Golding  v.  Haver- 

the  estate,  and  the   advancement  will  field,  M*Clel.  (Eng.)  345;  Frazakerly  v, 

not    be  a  satisfaction    of   the    child's  Gillibrand,6  Sim.  (Eng.)  591;  Papillon 

interest  under  the    settlement,   unless  v,  Simons,  11  Sim.  (Eng.)  642. 

the  transaction  amounts  to  a  purchase  But  a  child's  distributive  share  under 

of  his  interest.     Ford  v,  Tynte,  2  Hem.  his  parents'  intestacy  will  not  be  con- 

&  M.  (Eng.)  324;  Lee  v.  Head,  i  K.  &  sidered    an    advancement    within    the 

I.  (Eng.)  620;  Noblett   v.  Littsfield,  7  meaning  of  the  settlement.    Twisden 

Ir.  Ch.  575;  Samuel  v.  Ward,  22  Beav.  v,  Twisden,  9  Ves.  (Eng.)  413. 

(Eng.)  347.  Douglas  v,  Willis,  7  Hare  (Eng.)  310; 

But  the  presumption  is  prima  facie  Cooper  r.  Cooper,  L.  R.,  8  Ch.  (Eng.) 
only,  and  may  be  rebutted  by  evidence  813.  Otherwise  where  the  words  are 
of  a  different  intention,  as,  for  instance,  "advance  or  pay,"  instead  of  "give  or 
that  the  advance  was  made  in  substitu-  settle,"  and  the  declaration  to  the  con- 
tion  for  an  appointment  out  of  the  por-  trary  is  to  be  "by  deed  or  writing  to  be 
tion  fund  for  the  purpose  of  giving  a  sealed  and  delivered"  in  presence  of 
sum  in  cash  in  lieu  of  a  mere  charge,  witnesses.  Cooper  v.  Cooper,  L.  R.,  8 
All  the  contemporary  circumstances  Ch.  App.  (Eng.)  813.  For  full  discus- 
are  admissible  in  evidence  of  such  in-  sion  of  principle,  see  this  case, 
tention,  but  subsequent  declarations  are  A  DistributlTe  Sliare  Amounts  to  Per- 
not  admissible.  Ford  v,  Tynte,  2  Hem.  formanoe. — Where  a  parent  covenants 
&  M.  (Eng.)  324.  by  marriage  settlement  to  settle  lands 

As    to  the  satisfaction  of   portions  to  trustees  to  provide  portions  for  his 

secured  by  settlement    by   subsequent  children,   and   subsequently   purchases 

provisions  by  deed  in  parents'  lifetime,  lands  to  the  amount  required,  and  dies 

see  Jesson  v.  Jesson,   2  Vern.  (Eng.)  intestate,  without  having  made  the  in- 

25c;  Thomas i;.  Kemeys,  2  Vern.  (Eng.)  tended   settlement,   the  lands  so    pur- 

348.  chased    descending     to     the    children 

As  to  satisfaction  by  subsequent  entitled  under  the  settlement,  will  be 
settlement,  Dairs  v.  Chambers,  7  De  deemed  in  equity  a  performance  of  the 
G.  M.  &  G.  (Eng.)  386;  3  Jur.,  N.  S.  obligation,  and  bar  a  bill  by  the  chil- 
297.  dren  for  their  portions  under  the  cove- 
In  Palmer  v.  Newell.  20  Beav.  (Eng.)  nant.  Wilcocks  t^.  Wilcocks,  2  Vern. 
32,  40,   RoMiLLY,  M.  R.,  expressed  the  (Eng.)  558.     See  Sowden  v.  Sowden,  i 
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5.  Ademption  of  Legacies  by  Portioni. — Compare  §  III,  4.  If  a 
father,  or  one  standing  in  loco  parentis,  gives  a  legacy  to  a  child,  it 
is  understood  as  a  portion,  though  not  so  described  in  the  will, 
and  if,  afterwards,  upon  marriage  or  any  other  occasion  calling 
for  it,  he  makes  an  advancement  to  that  child  in  the  nature  of  a 
portion,  such  provision  or  portion,  if  of  equal  or  greater  amount 
than  the  legacy,  certain  and  contingent,  ejusdem  generis  with  it, 
and  if  no  other  distinct  object  be  pointed  out,  will  be  held  a 
complete  ademption  of  the  legacy.'    If  less,  an  ademption  pro 

Bro.  C.C.  (Eng.)  582;  Guthrie  v.  Cha-  amount.     Hine  v.  Hine,  39  Barb.  (N. 

He,   10  Ves.   (Eng.)  10;    Lechmere  v,  Y.)  507. 

Carlisle,  3  P.  Wms.  (Eng.)  211;  Tubbs  See  Garrett's  Appeal,  i^  Pa.  St,  212; 

V,  Broadwood,  2  Russ.  &  Myl.  (Eng.)  White  v.  Moore,  23  S.  Car.  456;  Rt 

487.  Glenn,  20  S.  Car.  64. 

1.   Storj    Eq.    Jur.,    §    mi,    Wms.  Otherwise,  of  course,  if  the  transac - 

Exrs.  (7th  Eng.  ed.)  1^32;  Lord  Eldon  tion  is  really  a  loan.     Wallace  v.  Du 

in  Ex  parte  Pye,  18  Ves.  (Eng.)  140;  Bois,  65  Md.  153. 

s.  c,  2  L.  C.  Eq.  (4th  Am.  ed.)  749;  The  testator  conveyed  land  by  deed 

Trimmer  v,  Baj'ne,  7  Ves.  (Eng.)  515,  to  some  of    his  children,  taking   from 

518.  each  child  a  note   for  so  much  of  the 

See  Watson  v.  Lord  Lincoln,  Ambl.  purchase  money  as  he  supposed  would 
<£ng.)  325;  Grave  v.  Salisbury,  i  Bro.  be  the  share  of  the  child  in  his  estate, 
C.  C.  (Eng.)  429;  Tappor  v.  Calcroft,  making  the  note  payable  at  his  death, 
cited  2  Atk.  (Eng.)  492;  Scotton  v.  or  sooner  if  the  child  undertook  to  sell 
Scotton,  I  Stra.  (Eng.)  236;  Ward  v,  the  land,  retaining  a  lien  on  the  face  of 
Lamb,  Prec.  Ch.  (Eng.)  182;  Elken-  the  deed  for  the  payment  of  the  pur- 
head's  Case  cited^  2  Vern.  (Eng.)  257;  chase  money,  f/ela,  that  such  child 
Jenkins  v.  Powell,  2  Vern.  (Eng.)  115;  was  liable  on  the  note  for  any  excess 
Upton  V.  Prince,  Cas.  t.  Talb.  over  his  equal  share  of  the  estate,  if  the 
(Eng.)  71;  Carver  v.  Bowles,  2  Russ.  share  proved  to  be  less  than  the  amount 
&  ^fyl.  (Eng.)  301;  Montague  v.  Mon-  of  the  note.  Darden  v.  Harrill,  10  Lea 
tague,  15   Beav.   (Eng.)    565;  s.  c,  22  (Tenn.)  421. 

Beav.  (Eng.)  488;  /n  re  Peacock's  Es-  Where  a  testator  devises  land  to  his 
tate,  L.  R.,  14  Eq.  (Eng.)  236,  239;  son,  charging  it  with  a  legacy  to  be 
Hopwood  V.  Hopwood,  7  H.  L.  Cas.  divided  among  his  daughters,  and  after- 
(Eng.)  728;  Leighton  v,  Leighton,  L.  wards  sells  one  tract,  distributing  the 
R.,  18  Eq.  (Eng.)  458,  468;  Low  v.  proceeds  among  his  daughters,  but 
Low,  77  Me.  37;  Hine  v.  Hine,  39  conveys  an  equal  amount  to  the  son 
Barb.  (N.  Y.)  507;  Langdon  v.  Astor,  out  o'f  other  land,  which  he  had  de- 
16  N.  Y.  7;  Benjamin  v.  Dimmick,  4  vised  to  his  daughters,  the  legacy  is 
Redf.  (N.  Y.)  7;  Gibson,  C.  J.,  in  not  adeemed,  as  it  does  not  appear  that 
Zeiter  v.  Zeiter,  4  Watts  (Pa.)  212;  the  sums  paid  the  daughters  were  in- 
Kreider  v,  Boyer,  10  Watts  (Pa.)  54;  tended  as  a  satisfaction  thereof.  Rich- 
Garrett's  Appeal,  15  Pa.  St.  212;  ardson  v.  Eveland  (III.),  18  N.  E.  Rep. 
GiU's  Estate,  Pars.  (Pa.)  139;   Sims  v,  308. 

Sims,  2  Stockt.  Ch.  (N.  J.)  158;  Jones  Bequest  to  C  in  default  of  her  receiv- 

V,  Mason,  5  Rand.  ( Va.)  577;  Moore  v,  ing  a  bequest  from  E  is  not  equitably 

Hilton,  Leigh    (Va.)   i;  Devereaux  v.  satisfied  by  a  legacy  from  Eto  the  issue 

Barnwell,  i  Dessaus.  (S.  Car.)  497;  Al-  of  C.    Terrill   v.   Public   Administra- 

len  V,   Allen,  13  S.  Car.  512;  36  Am.  tors,  4Bradf.  (N.  Y.)  245. 

Rep.  716;  Roberts  v,  Weatherford,  10  Payment  to  Hoaband. — A  gift  of  a 

Ala.  72;  Timberlake  v.  Parish,  5  Dana  sum   of   money   to  the  husband  of  a 

(Ky.)  346;  Clark  v.  Jetton,   5    Sneed  daughter,   by    her    father,  simplicifer 

(Tenn.)  229;  Clendining  v.  Clymer,  17  after  the  marriage,  and  not  in  conse- 

Ind.  155.  quence  of  any  promise  previous  to  the 

An  advancement  may  operate  as  an  marriage  taking  place,  will  not  adeem 
ademption  of  a  bequest,  although  put  a  bequest  to  the  daughter  before  mar- 
in  the  form  of  a  loan  and  the  note  or  riage.  Ravenscroft  v,  Jones,  33  Beav. 
bond    of   the    legatee   taken    for    the  (Eng.)    669.      See    Hart   v.    Johnson 
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(Ga.),  8  S.  E.  Rep.  73.  Compare  Dilley  for  that  child,  is  paying  a  debt  of  na- 

V,  Love,  61  Md.  603;  Rains  v.  Hays,  ture,  seems  far  removed  from  ordinary 

6    Lea    (Tenn.)    303;     s.  c,  40   Am.  thought.     One  of  the    absurd    conse- 

^cp*  39*  quences  of  the  doctrine  is  that  illegiti- 

8am  Seonred  by  Settlement. —  Where  mate  children,  by  reason  of  it,  actually 

a  sum  is  secured  by  settlement  on  the  have     the     advantage    of    legitimate, 

marriage  of  the  child  it  is  not  necessary  Thus  if  a  father  bequeathed  legacies  of 

that  it  should  be  paid  in  order  to  oper-  £1,000  apiece  to  his  legitimate  and  ille- 

ate  as  an    ademption    of   a    previous  g^timate  daughters,  and  subsequently 

legacy.     Hopwood  v.  Hopwood,  7  H.  advanced  both  £1,000  on  marriage,  the 

L.  Cas.  (Eng.)  738.  legacy  to  his  legitimate  child  would  be 

Beaaon  of  Bnle. — "All  the  decisions  adeemed  in    toto^  that  to  the  bastard 
upon  questions  of  double  portions  de-  would    remain     unaffected.     See     Ex 
pend  upon  the  declared   or  presumed  parte  Pye,  18  Ves.  (Eng.)  140;  Story,, 
intention  of  the  donor.    The  presump-  f   mi,  11 18,    where    the  doctrine   is. 
tion  of  equity  is  against  double   por-  critically  examined.     See  also  Evans 
tions,  because  it  is  not  thought  prob-  v,  Beaumont,  4  Lea    (Tenn.)  599,  603. 
able  when  the    object  appears    to    be        Wlio  Ire  Within   the  Rule  —  Qrand- 
to  make  a  provision,    and  that  object  fktlien,  Uncles,  PutatlTe  Fatbera — Any 
has  been  effected  by   one  instrument,  relation,  or  even  a  mere  stranger,  may 
that    the  repetition  of  it  in  a  second  be  held  to  have  meant  to  put  himself 
should    be   mtended    as    an    addition  in  loco  parentis;  but  mere  relationship 
to    the    first    The    second  provision,  in  itself   amounts  to  nothing.      Thus, 
therefore,  is  presumed  to  be   intended  neither    a    great-uncle,  uncle,  grand- 
as    a    substitute      for,     and     not     as  father,  nor  putative  father,  is,  from  his 
an    addition    to,  the  first  given;    but  mere  relationship,  to  be  considered  as  in 
-when  the  gift  is  a  mere  bounty,  there  loco  parentis^  unless  it  can  be  shown 
Is  no  ground  for  raising  any  presump-  that  he  meant  to  put  himself  in  that  po- 
tion of  intention  as  to  its  amount,  al-  sition   with   reference   to  the  parent's 
though  such  amount  be  comprised  in  office  and  duty  of  making  a  provision 
two  or  more  gifts.    The  first  question  for  his  child.    2  L.  C,  Eq.  (4th  Am.  ed.) 
to  be  asked  is  whether  the  sums  given  773,  note   to  Chancey*s   Case,   citings 
are  to  be  considered  as  portions  or  as  Shudal  v,  Jekyll,  2   Atk.   (Eng.)  510, 
mere  gifts;  and  upon  this  subject  cer-  518;  Powel  v.  Cleaver,   2   Bro.  C.  C. 
tain  rules  have  been  laid  down,  all  in-  (Eng.)  517,  518;  Roome  v.  Roome,  3 
tended   to  ascertain  and   to  work  out  Atk.  (Eng.)  183;   Perry  v.  Whitehead,, 
the  intention  of  the  giver.     In  the  case  6  Ves.  (Eng.)  ^47;  Grave  v,  Salisbury, 
of  a  parent  a  legacy  to  a  child  is  pre-  i  Bro.  C.  C.  (£ng.)  425;  Ellis  i;.  Ellis,  i 
sumed   to  be  intended  to  be  a  portion,  S.  &  S.  (Eng.)  i;   Twining  v,  PowelU 
because   providing  for   the  child   is   a  2  Coll.  (Eng.)  262;  Lyddon  f.  Ellison, 
duty  which  the  relative  situation  of  the  19  Beav.  (Eng.)  565,   572;   Ex    parte 
parties  imposes  upon  the  parent;  but  Pye,  18  Ves.  (Eng.)  140. 
that   duty   which  is  imposed   upon   a        In   Story,  Eq.  Jur.,   §    iiii,  the  re- 
parent  may   be  assumed    hy    another  lationship  of  grandfather    and  grand - 
who  for  any  reason  thinks  proper  to  child  is  also  mentioned  as  one  giving 
place  himself   in    that    respect  in  the  rise  to  the  presumption,  ex  vi  termini. 
place  of  a  parent,  and  when  that  is  so,  See  also  Clendening    v,    Clymer,    17 
the  same  presumption    arises    against  Ind.  155,  160;  Van  Horten  v.  Post,  32 
his  intending  a  first  gift  to  take  eflfect  N.J.  Eq.  709,  712;  Gilchrist  v.  Steven- 
as  well  as  a  second,  because  both  in  son,  9  Barb.  (N.  Y.)  9,  16. 
such  cases  are  considered  to   be   por-        A  contran*  opinion  was  expressed 
tions."     Lord    Cottenham   in   Pym  by    Lord    Cottenham   in    Pym    v, 
V.  Lockyer,  5  Mvl.  &  Cr.  (Eng.)  Eq.  35.  Lockyer,  5  My  1.  &  Cr.  (Eng.)  29, 35,  and 
This  mode  of*^  reasoning,  to  say   the  if  the  presumption  arises  from  the  ob- 
least,  is  highly  artificial,  and  not  likely  ligation    to    support    the    child,    this 
to  occur  to  an  untrained  mind.    The  seems    to    be    more     consistent    with 
chief  merit  of  the  doctrine  is  that,  in  a  principle.     So  held  in  Swails  v,  Swails, 
family  of  several  children,  it  tends  to  98  Ind.  511,  516;  Allen  v.  Allen,  13  S. 
produce  equality  of  distribution,  and  in  Car.  512. 

such  cases  probably  really  does  work        MotlieTB. —  It    would    seem    that    a 

out  the  intention  of  the  testator.    But  mother  is  not  within  the  rule,  since  she 

where  there  is  but  one  child,  the  no-  is  under  no  obligation  in  equity  to  pro- 

tion  that  a  father,  in  making  provision  vide  for  the  child.    Bennet  v,  Bennet,. 
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L.  R.,  10  Ch.  D.  (Eng.)  474,  478.    But  tended    to  provide  a  portion   for  the 

see  Finch  v.  Finch,  i  Ve*.  Jun.  (Eng.)  child  and  not  merelj  to  bestow  a  gift 

534.  Upon   this  point  Powys  v,  Mansfield, 

In  Loco  Parantii. — ^**Now,  what  is  the  3  Myl.  &  Cr.  (Eng.)  359,  367,  founded 
meaning  of  the  expression  in  loco  upon  Carver  v,  Bowles,  2  Russ.  &  Myl. 
parentis  ?  I  can  not  do  better  than  (Eng.)  301,  and  many  other  cases,  is 
refer  to  the  definition  of  it  given  conclusive.  Such  evidence  of  general 
by  Lord  Eldon  in  Ex  parte  Pye,  conduct  towards  the  child  is  of  far  less 
10  Yes.  (Eng.)  140,  referred  to  and  importance  than  that  which  relates  to 
approved  by  Lord  Cottenham  in  the  pecuniary  provision  for  it,  whether 
Powys  V.  Mansfield,  33  Myl.  &  Cr.  that  be  found  in  the  instruments  con- 
(Eng.)  359,  367.  Lord  Eldon  says  taining  the  gifts  or  in  extrinsic  circum- 
it  is  a  person  'meaning  to  put  him-  stances;  and  as  part  of  such  extrinsic 
self  in  loco  parentis y  in  the  situ-  circumstances,  the  general  conduct  of 
ation  of  the  person  described  as  the  the  donor  towards  the  family,  and  par- 
lawful  father  of  the  child.'  Upon  that  ticularly  towards  the  other  children  of 
Lord  Cottenham  observes:  *But  it,  may  very  properly  be  included  in 
this  definition  must,  I  conceive,  be  con-  the  consideration  of  his  object  and  in- 
sidered  as  applicable  to  those  parental  tentions."  Parol  evidence  of  facts  es- 
oifices  and  duties  to  which  the  subject  tablishing  donor's  intention  to  place 
in  question  has  reference,  namely,  to  himself  in  loco  parentis  having  been 
the  office  and  duty  of  parent  to  thus  admitted,  parol  evidence  of  acts 
make  provision  for  the  child.  The  and  declarations  may  also  be  admitted 
offices  and  duties  of  a  parent  are  in-  to  rebut  and  then  to  streng^en  the 
finitely  various,  some  having  no  con-  presumption  of  satisfaction  so  arising, 
nection  whatever  with  making  a  pro-  Lord  Cottenham  in  Pym  v.  Lock- 
vision  for  a  child;  and  it  would  be  yer,  5  Myl.  &  Cr.  (Eng.)  29,  3^,  and 
most  illogical,  from  the  mere  exercise  Powys  v,  Mansfield,  3  Myl.  &  Cr. 
of  any  of  such  offices  or  duties  by  one  (Eng.)  359. 

not  the  father,  to  infer  an  intention  of  Effect  of  ▲demption  of  Ufd  Interest 
such  person  to  assume  also  the  duty  of  Upon  Ulterior  Limitation. — The  ad- 
providing  for  the  child.  So  that  a  vancement  to  the  life  tenant  of  the 
person  in  loco  parentis  means  a  person  amount  of  the  legacy,  w^orks  an 
taking  upon  himself  the  duty  of  a  ademption  of  the  ulterior  interest  also, 
father  of  a  child  to  make  a  provision  Testatrix  bequeathed  £10,000  in  money 
for  that  child.  It  is  clear  that  in  that  to  her  adopted  child  with  limitation 
case  the  presumption  can  only  arise  over  to  a  charity  in  case  the  legatee 
from  the  obligation,  and  therefore  in  died  without  children.  Testatrix  after- 
that  case  the  doctrine  can  only  have  wards  transferred  £12,000  consols  into 
reference  to  the  obligation  of  a  father  the  joint  names  of  herself  and  child, 
to  provide  for  his  child  and  nothing  Held  that  the  legacy  was  adeemed 
else.'"  Jessel,  M.  R.,  in  Bennet  v,  both  as  to  the  child  and  charitv. 
Bennet,  L.  R.,  10  Ch.  D.  (Eng.)  474,  Twining  v,  Powell,  2  Coll.  (Eng.)  262, 
477.  See  Sprenkle's  Appeal  (Pa.),  15  See  Dawson  v.  Dawson,  L.  R.,  4 
Atl.  Rep.  773.  ,  Eq.  (Eng.)  504;  Cooper  v.  Macdonald, 

A  person  may  be   in  loco  parentis^  L.  R.,  16  Eq.  (Eng.)  258. 
although  the  child  resides  with  its  real  Prior  Ad^anoements  — An    advance- 
father.    Mansfield  v,  Powys,  3  Myl.  &  ment  cannot  operate  as  a  satisfaction  of 
Cr.    (Eng.)   359;    Pym   v.   Lockyer,  5  a  subsequent  legacy,  although  the  tes- 
Myl.  &  Cr.  (Eng.)  29,  35.  tator  declares  at  the  time  of  executing 

Byidenoe. — Facts  necessary  to  place  the  will,  or  afterwards,  that  such  was 

the    donor    in   loco  parentis  may  be  his  design,  unless  it  is  proved  to  have 

proved  by  extrinsic  evidence,  such  as  been  communicated  to  the  legatee  and 

his  general  conduct  toward  the  child,  assented    to  by    him,  under    circum- 

or  by  intrinsic   evidence  from  the  na-  stances  rendering  it  a  fraud  on  his  part  to 

ture  and   terms  of   the   gift.    **If  the  claim  the  whole  amount  of  the  bequest, 

former  be  alone  relied   upon,  it  may  Taylor  v.  Cartwright,    L.  R.,  14  Eq. 

prevail,  although  it  should  appear  that  (Eng.)  176;  In  re  Peacock's  Estate,  L. 

the  donor  did  not  assume  all  the  duties  R.,  14  Eq.  (Eng.)  236;  Zeiter  v,  Zeiter, 

of  a  parent,  or  effectually  perform  those  4  Watts  (Pa.)  212;    Krelder  v.  Boyer, 

which  he  had  undertaken;  the  question  10  Watts  (Pa.)  54. 

being  merely  whether  the  facts  proved  Otherwise  where  the  child  expressly 

fairly  lead  to  the  conclusion  tiiat  he  in-  agrees  that    the  money    so  advanced 
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tantoy  The  presumption  against  double  portions  is  stronger 
where  the  will  precedes  the  settlement  than  where  the  settlement 
precedes  the  will.*     Even  material  differences  in  the  amounts,* 

shall  be  deemed  in  satisfaction  of  any  Rep.  716;  Roberts  v.  Weatherford,  10 

claim  or  interest  he  has  or  may  have  in  Ala.    72;    Clendening   v,  Clymer,    17 

the  future  under  the  will.     Upton  v.  Ind.  155;    Weston  v.  Johnson,  48  Ind. 

Prince,  Cas.  t.  Talb.  (Eng.)  71.    See  i,  7.  Com  fare  Richards  v,  Humphrevs, 

Smith   V,  Crabtree,   L.  R.,  6  Ch.   D.  15  Pick.  (Mass.)  136. 

(Eng.)  591;  4  III,  9,  n.  Before     the     decision     in    Pym    v. 

But  where  a  father,  having  conveyed  Lockver    the    profession   was    almost 

land  to  a  son  in  consideration  of  the  unanimously  of  the  opinion  that   the 

latter's'  relinquishing    all    claims    to  ademption  was  complete.    This  view  is 

the  inheritance,  made  a  will  in  which  shown  by  Lord  Cottenham,  in  Pym 

the  son   was  directed  to  share  in  the  v.  Lockyer,  to  have  been  founded  upon 

estate  **with  the  rest  of  my  heirs,*'  the  the  doctrine  of  Lord  Eldon,  in   Ex 

prior  arrangement  excluding  the  son  was  parte  Pye,  18  Ves.  (Eng.)   140;   2  Ld. 

held  to  be  revoked.    Turner's  Appeal,  Cas.    £q.    (Ath    Am.    ed.)     749,    and 

52  Mich.  398,  401.  Hartop  f.  Whitmore,  i  P.  Wms.  (Eng.) 

A  testator  gave  to  his  daughter  A  a  681;  and  Clarke  v.  Burgoine,  i   Dick, 

gold  watch,  stating  that  she  had  hereto-  (Eng.)  353.    The  two  latter  cases  ap- 

fore  received   her  share  of  his  estate,  pearing  by  the  registrar's  book  to  have 

He  then  gave    to  each  of   his  other  been  grossly  misreported  (the  advance 

daughters  property  exceeding  the  watch  in  each   being  at   least    equal   to  the 

in  value,  and   then   directed  that  the  legacy).  Lord  Eldon's  dictum,  based 

residue  should  be  distributed  among  his  upon  them,  necessarily  falls, 

children.    Held^  that  A  was  entitled  to  For  the  purpose  of   ademption  the 

a    share    of   the    residue.     Sheriff    v.  value  of  the  advance  must  be  taken  as 

Brown,  5   Mackey  (D.  C.)  172.     Com-  at  the  time  it  was  made.     Watson  v, 

fare  Dunham    v,  Averill,  45    Conn.  Watson,  33  Beav.  (Eng.)  576. 

61,  86.  2.  Chichester  v.  Coventry,  L.  R.,  2 

Where  a  father,  in  the  presence  of  his  H.  L.  (Eng.)  82,  87,  88.     See  ^  III,  3, 

daughter,  makes  deposits  of  money  in  b.  III,  4. 

bank  in  her  name  and  for  her  use,  which  8.  Durham  v,  Wharton,  3  CI.  &  Fin. 
are  entered  in  a  pass  book  supplied  by  146,  153;  Pym  v.  Lockyer,  5  My.  & 
the  company  and  delivered  by  him  to  Cr.  (Eng.)  29,  37. 
his  daughter,  a  complete  present  gift  of  In  Story's  £q.  Jur.,  §  mi,  it  is  said 
the  money  is  made,  and  such  deposits,  that  "if  the  difference  between  the 
though  partly  made  after  the  execution  amounts  be  slight  it  may  be  deemed  a 
of  the  father's  will  giving  the  daugh-  complete  satisfaction  or  ademption, 
ter  a  pecuniarv  legacy,  do  not  operate  But  if  the  difference  be  large  and  im- 
as  an  ademption  of  any  part  of  the  portant,  then  the  presumption  of  an  in- 
legacy. /«  r«  Crawforcf  (N.  Y.),  21  N.  tention  of  substituting  the  portion  for 
£.  Rep.  692.  the  lega^  will  not  be  allowed  to  pre- 

▲t  Gonmion  Law. — ^The  presumption  vail."      Swisse    v,   Lowther,    2    Hare 

against  double  portions,  and  the  rule  in  (Eng.)    424,    432,    438,    and    Pym    r. 

the  text  founded  thereon,  exist  only  in  Lockyer,  5  My.  &  Cr.  (Eng.)   29,  are 

equity,  and  will  not  be  recognized  in  a  cited  in  support  of  the  first  proposition, 

court  of  law.    Jamieson  v.  Trevelyan,  Shudall    v.  Jekyll,  2  Atk.  (Eng.)   516, 

10  Ex.  (Eng.)  269.  519;    Debeze   v,  Mann,  2   Bro.   C.  C. 

1.    Pym  V.  Lockyer,   5  My.  &   Cr.  (Eng.)    164;  s.  c,   i    Cox   (Eng.)    346; 

(Eng.)  29,39,  55»  ^^rk  V,  Eddowes,  3  Trimmer  v.  Bayne,  7  Ves.  (Eng.)  515, 

Hare   (Eng.)  509;  Montague  v.  Mon-  518;  Ex  parte  Yy^y  18  Ves.  (Eng.)  140, 

tague,  15  Beav.  (Eng.)  565;  In  re  Pol-  152-154;    Powys  v.  Mansfield,  o   Sim. 

lock,  L.    R.,  28    Ch.   D.   (Eng.)   552;  (Eng.)  328;  Weall  v.  Rice,  2  Russ.  & 

Nevln^  V,  Drysdale,  L.  R.,j.  Eq.  (Eng.)  M.  (Ens.)  ^51,  267;  Jones  v.  Morgan,  2 


517;  Paine  V.  Parsons,  14  Pick.  (Mass.)  Y.  &  C.  (Eng.)  403,  412;  Wharton  v, 

318, 320;  Benjamin  v.  Dimmick,  4  Redf.  Durham,  3  Myl.  &  K.   (Eng.)  479  in 

(N.  Y.)  7,9;  Gill's  Estate,  i  Pars.  (Pa.)  support  of  the  second. 
139;  Miner  v,  Atherton,  3c  Pa.  St.  528;        The  first  proposition  appears  to  be  in- 

wallace  v,  Dubois,  65   Md.   153,   159;  consistent  with  the  remarks  of  Lord 

Allen  V.  Allen,  13  S.  Car.  512;  36  Am.  Cottenham,  in  Pym  v.  Lockyer,  5 
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limitations  *  or  times  of  payment  between  the  two  provisions  do 

Mjrl.  &  Cr.  (Eng.)  46-55,  and  is  not  sums  which   a   parent  may  give   to  a 

sustained  by  Swisse  v,  Lowther,  which  child  to  show  they  were  intended  as  a 

was  a  case  of  cumulative  legacies.  portion.     Swisse  v.   Lowther,   2    Hare 

If  by  the  second  it  is  meant  that  if  (Eng.)    434;    Scholfield    v.    Heap,  27 

the  amounts  of  the  two  provisions  vary  Beav.  (Eng.)  93. 

greatly  there  will  be  no  ademption  at  1.  Durham  v.  Wharton,  3  CI.  &  F. 

all,  the  position    is  inconsistent    with  (Eng.)  146;  s.  c,   10  Bligh  (Eng.)  526. 

both  Pym  v,  Locltyer,   5  Mvl.  &  Cr.  See  also  Trimmer  v,   Bayne,   7   Ves. 

46-55,   and    Durham    v.    Wharton,   3  (Eng.)    153;    Ex  parte  Pye,   18   Ves. 

CI.  &  Fin.  146.  Of  the  cases  cited  Shu-  (Eng.)  153;    Hartopp   r.  Hartopp,   17 

dall  V.  Jekyll,  Debeze  v,  Mann,  Trim-  Ves.  (Eng.)  184;  Piatt  v.  Piatt,  3  Sim 


mer  v.  Bayne,  were  instances  of  lega-     (Eng.)  503;  Powys  v.  Mansfield,  3  Mvl. 

-    -     [Eng.) 
-         3    Y.  _ 

the     settlement     preceded     the     will.     Monck,    i   Ball   &    Beat.   (Eng.)   298; 


cies  to   strangers  or  natural  children.     &  Cr.  (Eng.)  3^9;  Davys  v.  Boucher, 
In  Jones  t;.  Rice  and  Jones  v.  Morgan    3    Y.   &    C.   (Eng)    4x1;    Monck   v. 


Wharton  v.  Durham,  chiefly  relied  on,  Sheffield  v,  Coventry,  3   Russ.  &  Myl. 

was  overruled  on  appeal  by  the  house  (Eng.)    317;    Phillips    v.   Phillips,  34 

of  lords  in  Durham  v,  Wharton.  Beav.  (Eng.)  19;  Dawson  v,  Dawson, 

Be  this  as  it  may,  however,  the  doc-  L.  R.,  4   Eq.   (Eng.)  504;    Gamer  v. 

trine  in  the  text  is  now  too  firmly  estab-  Holmes,  Cas.  temp.  Napier  (Eng.)  ix6» 

lished   to  be  questioned.     Story's   Eq.  132;  Edgeworth  v,  Johnson,  11   Ir.  R. 

Jur.,  ((  mi,  1 1 18;  Richards  v.  Hum-  Eq.  326;  Stevenson  v.  Masson,  L.  R.» 

phreys,  15  Pick.  (Mass.)  133, 136;  Lang-  17  Eq.  (Eng.)  78:  Montefiori  v.  Gua- 

don  V.  Astor,  16  N.   Y.   34,  35.     Per  dalla,  i  De  G.  F.  &  T.  (Eng.)  93.    Com- 

WoRDEN,  J.,  in  Weston  v.  Johnson,  48  pare  State  v.  Crossfey,  69  Inci.  203. 

Ind.  I,  5;    Wallace  v,  Du  Bois,  65  Md.  But  if  the  legacy  to  the  child  be  abso- 

153.  lute,  and  the  advancement  be  given  to 

The  true  position  appears  to  be  that  him  only  for  life,  and  the  capital  to 
where  the  amounts  advanced  are  very  other  persons,  the  latter  will  not  be  an 
small,  and  the  circumstances  under  ademption  of  the  former,  because  the 
which  they .  were  taken  preclude  the  father  is  not  to  be  presumed  to  have 
idea  that  they  were  intended  as  a  por-  intended,  in  making  such  a  partial  set- 
tion  or  advancement^  as  in  the  case  of  tlement  on  his  child,  to  revoke  the 
small  sums  advanced  from  time  to  time  testamentary  provision  previously  made 
for  pocket  money,  or  money  given  a  as  a  portion,  since  the  advancement  is 
daughter  to  get  wedding  outfit,  the  of  interest  only,  but  the  legacy  of  cap- 
legacy  is  not  adeemed.  Schofleld  v,  ital,  so  that  the  two  provisions. are  not 
Heap,  27  Beav.  (Eng.)  93;  Ravenscroft  ejusdem  generis.  To  hold  otherwise 
V,  Jones,  32  Beav.  (Eng.)  669;  s.  c,  4  would  in  effect  leave  the  issue  of  the 
De  G.  J.  W.  (Eng.)  224;  Watson  v,  child  unprovided  for.  Rop.  Leg.  (2nd 
Watson,  33  Beav.  (Eng.)  574;  Leighton  Am  ed.),  *379,  citing  Alleyn  v.  AUcyn, 
V.  Leighton,  L.  R.,  18  Eq.  (Eng.)  459;  2  Ves.  Sr.  (.Eng.)  38. 
WiGRAM,  V.  C,  in  Swisse  v.  Lowther,  3jt  this  objection  has  no  application,. 
2  Hare  (Eng.)  424,  434,  4J5;  In  re  where  as  in  the  case  of  a  married  daugh- 
Peacock's  Estate,  L.  R..  14  Eq.  (Eng.)  ter  the  fund  is  settled  upon  the  child  on 
236,  240;  Hatfield  v.  Minet,  L.  R.,  8  the  expiration  of  the  life  estate.  See 
Ch.  D.  (Eng.)  136.  See  State  v.  Cross-  Lord  Eldon's  remarks  in  Trimmer  r. 
ley,  6q  Ind.  203,  209.  But  see  Ferris  Bayne,  7  Ves.  (Eng.)  516. 
V,  Goodburn,  27  L.  J.  Ch.,  N.  S.  (Eng.)  Where,  therefore,  a  father  makes  an 
574.  absolute  gift  b^'  his  will  to  his  child,  and 

"The  general  rule  is  that  whenever  a  'afterwards,  on  the  marriage  of  that 
testator  gives  an  equal  amount  to  all  child,  settles  a  like  sum  on  the  husband 
his  children,  and  directs  that  any  sums  and  wife  and  their  children,  the  pro- 
advanced  shall  be  taken  as  part  of  the  vision  of  the  settlement  is  an  ademption 
legacies,  all  money  advanced  after  the  of  the  legacy.  Barry  v.  Harding,  i  J. 
date  of  the  will,  except  small  sums  &  Lat  (Eng.)  475,  481.  See  Carver  rv 
given  from  time  to  time,  must  be  ac-  Bowles,  2  Russ.  &  Myl.  CEng.)  301; 
counted  for."  Malins,  V.  C,  in  In  Lloyd  v.  Harvey,  2  Russ.  &  Myl.  (Eng.) 
re  Peacock's  Estate,  L.  R.,  14  Eq.  310. 
(Eng.)  236.  So  also  a  sum  given  to  a  daughter's. 

The    court  will   not  add    up   small  husband,  in  consideration  of  his  roaidiig 
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not  repel  it.*  The  presumption,  however,  will  not  prevail  when 
the  legacy  and  subsequent  advancement  are  not  ejusdem  generis^ 
or  the  legacy  certain  and  the  advancement  contingent,*  or  where 

on  hie  marriaee  a  settlement  upon  her  adeemed   bj  a    subsequent   gift    of   a 

and  her  children,  will   operate  as  an  house  and  lot.  Sprenkle*s  Appeal  (Pa.) r 

ademption  of  a  legacy  to  the  daughter.  15  Atl.  Rep.  773;  Black,  J.,  in  Swoope's- 

Durham  v,  Wharton,  3  C.  &  T.  (Eng.)  Appeal,  27  Pa.  St.  58;    Dugan  v,  Hol- 

146;  Nevin  v.  Drysdale,  L.  R.,  4  £q.  lins,  4  Md.   Ch.   139;    Clendening  v.- 

(Eng.)  517.  Clymer,  17  Ind.  155;  Evans  v.  Beau- 

But  a  gift  of  a  sum  of  money  to  the  mont,  4  Lea  (Tenn.)  599,  601. 

husband  of  a  daughter  by   her   father  Nor  by  an  allowance  of  an  annuity.- 

simpiict'ter  After  the  marriage,  and  not  Watson   v.  Watson,  33    Beav.  (Eng.)- 

in  consequence  of  any  promise  made  574. 

previous  to  the  marriaee  taking  place.  But  the  rule  that  the  thing  advanced* 

will  not  be  an  ademption  of  a  legacy  must  be  ejusdem  generis  with  the  thing 

given   by  the  father   to  his  daughter,  bequeathed,  may  be  controlled  by  evi- 

Ravenscroft  v*  Jones,  32  Beav.  (Eng.)  dence  showing  that  it  was  the  testator's* 

669,  670;  s.  c,  4  De  G.  J.  &  S.  (Eng.)  intention  that  the  one    should   be    in 

224;     McClure     v.    Evans.    29    Beav.  satisfaction    of    the    other.     Jones    v, 

(Eng.)  422.    But  see  Ferris  v.  Good-  Mason,  5  Rand.  (Va.)  $77',  citing  Hos- 

burn,  27  L.  J.,  Ch.,  N.  S.  (Eng.)  574.  kins  v.  Hoskins,  Prec.  Ch.  (Eng.)  263; 

A  substitutionary  gift  to  issue  on  the  Chapman  v.  Salt,  2  Vem.  (Eng.)  646; 
death  of  the  parent  will  not  be  satisfied  Moore  v.  Hilton,  12  Leigh  (Va.)  i. 
by  a  gift  to  the  parent  in  his  lifetime.  A  share  of  stock  in  trade,  if  taken  at 
Thus  where  a  testator  divided  his  resid-  a  specified  value,  will  operate  as  an 
uary  estate  among  his  children,  and  ademption  or  satisfaction  of  a  voluntary 
provided  that,  if  any  child  should  die  in  bond  given  by  way  of  portion.  In  re 
his  lifetime,  its  issue  should  stand  in  its  Lawes,  L.  R.,  20  Ch.  D.  (Eng.)  81,. 
place  and  be  entitled  to  the  share  which  criticizing  Holmes  v.  Holmes,  x  Bro. 
the  parent  would  have  taken.  Testator  C.  C.  Eq.  55s,  and  Bengough  v.  Walk- 
afterwards  lent  a  sum  of  money  to  the  er,  15  Yes.  (Eng.)  507. 
son  greater  than  the  share  to  which  the  The  true  meaning  of  the  last  case  is 
latter  would  have  been  entitled,  and  the  that  **where  a  testator  gives  a  child  a 
son  died  in  his  lifetime  leaving  issue,  beneficial  lease,  or  share  of  works,  or 
Held^thaX  although  the  parent  would  any  other  thing,  and  says  nothing  about 
have  got  nothing,  the  bequest  to  the  the  value,  he  is  not  to  be  taken  to  be 
issue  was  not  adeemed.  Rose  f.  Rog-  giving  it  in  satisfaction  of  a  pecuniary 
ers,  39  L.  J.,  Ch.  (Eng.)  791.  bequest;  but  where  he  does  refer  to  the 

But  where  a  l^acy  was  given  to  M  value,  the  presumption   of  satisfaction 

with  contingent  limitation  over  to  N  in  may   arise.     And  when  he  gives  it  a& 

the  event  of  M  dying  without  children,  being   of   a  larger    amount    than    the 

and  the  legacy  to  M  is  adeemed  by  a  legacy,  and  the  legatee  takes  it,  he  takes; 

subsequent  gift  to  M  in  the  lifetime  of  it  at  the  estimated  amount,  and  in  that 

the  testatrix,  to  which  no  limitation  in  case  it  makes  no  difference  whether  the 

favor  of  M  was  attached,  it  was  held  testator  directs  the  thing  to  be  soId« 

that  the  legacy  was  not  merely  adeemed  and  gives  him  the  proceeds,  or  directs; 

as    to   M,  but  extinguished    as  to   N.  the    thing    to    be   taken  as  a  specific 

Twining  x;.  Powell,  2  Coll.  (Eng.)  262.  amount.     In  either  case  he  shows  his. 

1.  Rop.  Leg.  (2nd  Am.  ed.)  ^370;  intention  to  give  a  definite  amount.. 
Hartopp  V.  Hartopp,  17  Ves.  (Eng.)  Jessbl,  M.  R.,  In  re  Lawes,  L.  R.,  20k 
184.     See  Booker  v,  Allen,  2  Russ.  &  Ch.  D.  (Eng.)  81,  88. 

Myl.  (Eng.)   270;    Hine  v,   Hine,    39  8.  Rop.  Leg.    (2nd   Am.   ed.),  •375; 

Barb.  (N.  Y.)  507.  Spinks  v.  Robbins,   2  Atk.  (Eng.)  491,. 

2.  Rop.  Leg.  (2nd  Am.  ed.)  375;  493.  See  Crompton  v.  Sale,  2  P.  Wms.. 
Story  Eq.  Jur,,  ^  iiix;  Holmes  V.  (Eng.)  553;  De Groff  v.  Terpenning,  14. 
Holmes,  1  Bro.  C.  C.  (Eng.)  555;  Da-  Hun  (N.  y.)  301,  304;  Clark  v.  Jetton, 
V3r6  V,  Boucher,  3  Y.  &  C.  (Eng.)  411;  5  Sneed  (Tenn.)  229,  235. 

Paine  v.  Parsons,  14  Pick.  (Mass.)  320;  But  since  the  decision  of  Wharton  v. 

Jones  V,  Mason,  5   Rand.   (Va.)  577,  Durham,  3  Mvl.  &  K.  (Eng.)  479,  in 

582.  the  house  of  lords,   holding  that   the 

A    pecuniary     legacy    will    not    be  variations  of  trusts  cannot  be  relied  on, 
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either  the  legacy  or  advancement  is  not  merely  given  as  a  por- 
tion, but  is  expressed  to  be  made  in  lieu  of  or  in  compensation 
for  an  interest  to  which  the  child  was  entitled.* 

It  seems,  also,  that  the  principle  does  not  extend  to  devises  of 

real  estate  *  or  specific  legacies,^  The  fact  that  the  bequest  is 
of  a  residue  or  part  of  a  residue  does  not  rebut  the  presumption  * 

it  seems  that  the  contingency  must  be  section  of  the  statute  of  frauds  is  not  in 

one  of  fact,  not  of   law.     Hence  the  force.     See  Thomas  v.  Capps,   5  Bush 

fact   that  a  charge  in  the  settlement  (Ky.)  273.     Compare  J  II,  1/,  n. 

maj  fail  by  reason  of  the  birth  of  issue,  The    exception    was    repudiated    in 

is  not  such  a  contingency  as  will  repel  Virginia.      Hansbrough    v.    Hooe,   12 

the  presumption,  where  the  parties  from  Leigh  (Va.)  316;   Jones  v.  Mason,  5 

whom  issue  is  to  spring  have  been  mar-  Rand.  ( Va.)  577. 

ried  twenty-eight  years  without  issue.  Unfavorably    commented     upon    in 

Lord  Cottenham,  in  Powys  v.  Mans-  Bumham  v.  Comfort,  37  Hun  (N.  Y.) 

field,  3  Myl.  &  Cr.  (Eng.)  374,  375.  216,  220,  and  Allen  v.  Allen,  13  S.  Car. 

1.  Rop.   Leg.   (2nd   Am.  ed.)  *376;  512,   527,  and  abolished  by   statute  in 

Baugh  V.  Read,  i  Ves.  Jun.  (Eng.)  257.  Kentucky.      Ferguson  v.  Bush  ^Ky.).; 

But  see  observations  of  Lord  Lynd-  S.  W.  Rep.  537. 

HURST    in    Durham  v.   Wharton,    10  Independently  of  either   the   statute 

Bligh   (Eng.)   546;   s.  c,  3  CI.  &  Fin.  of  frauds  or  the  reasoning  of  the   In- 

(Eng.)  156.  diana  cases,  there  would  seem  to  be  no 

8.  Davys   v.  Boucher,    3   Y.  &    C.  more  reason  for  holding  that  a  devise  of 

>(Eng.)   397,  411,  per   Alderson,  B.;  real  estate  is  adeemed  by  a  subsequent 

Allen  V,  Allen,  13  S.  Car.  512.  advancement  in  money  man  for  holding 

See   also   Burnham   v.   Comfort,  37  that  a  pecuniary  legacy  is  adeemed  bv 

Hun  (N.  Y.)  216,  219;  affirmed  108  N.  a  settlement  of* lands.    In   neither  case 

Y.  535;  Marshall  v,  Rench,  3  Del.  Ch.  are  the  things  ejusdem  generis. 

.239,  256;  Allen  V.  Allen,    13   S.  Car.  This,  of  course,  has  no  application 

512,527;  Swails  V.  Swails,  98  Ind.  jii,  when   the  question  is  whether  a  con- 

515;  Thomas  v.  Capps,  5  Bush  (liJy.)  ve^ance  of  land  was  intended   to  take 

273;  Clark  V,  Jetton,  5  Sneed  (Tenn.)  efifect  as  an  advancement  of  a  child's 

■229,  236.    But  see  Chaw  v,  Winans,  61  share  under  the  statute  of  distributions. 

Md.  475.  nor  where  the  intention  to  adeem  the 

To  extend  the  doctrine  of  ademption  legacy  is  established  by  positive  proof 

hy  subsequent  portions,  to  devises  of  and  is  not  dependent  upon  the  doctrine 

real  estate  would  in  effect  repeal  that  of   presumptions.       Compare    Millers 

provision  of  the  statute  of  frauds  which  Appeal,    107  Pa.   St.   221;   Harper    r. 

forbids  the  revocation  of  wills  of  real  Harper,  92  N.  Car.  300;  Turner's  Ap- 

estate  except  by  writing.    Aldbrsok,  peal,  52  Mich.  398. 

B.,  in   Davys  v,  Boucher,   3  Y.  &  C.  8.  Weston  v.  Johnson,  48  Ind.  107. 

(Eng.)  397,  411;  Gray,  J.,  in  Bumham  There  are  many  motives  besides  an 

V,  Comfort,  108  N.  Y.  5351^40,  541.  intent  to  give  a  portion  that  may  induce 

But  in  Clerk  v,  Lucy,  o  Vin.  Abr.  a  father  to  give  his  child  by  will  specific 
154  (cited  without  unfavorable  comment  articles  of  personal  property  or,  indeed, 
by  Lord  Cottenham  in  Pym  v.  specific  parcels  of  real  estate,  and  it 
Lockyer,  5  Myl.  &  Cr.  (Eng.)  40),  it  cannot  be  presumed  that  he  intended  the 
was  held  by  Lord  Cowper  that  a  bequest  as  a  portion.  Weston  v.  John- 
settlement  by  a  father,  upon  his  daugh-  son,  48  Ind.  i,  7. 

ter's  marriage,  of  part  of  certain  lands,  4.  Montefiore  v.  Guadalla,  i  De  G.  F. 

which  he  had  before  devised  to  her  by  &  J.  (Eng.)  93;  Schofield  v.  Heap,  27 

his  will,  was  a  revocation  pro  tanto  of  Beav.  (Eng.)  93;  Beckton  v.  Barton,  27 

the  devise.  Beav.  (Eng.)  99;  Thynne  v.  GlengaiL, 

The  reasoning   (see   note  4),    upon  2    H.    L.  Cas.  (Eng.)    131;    Peacock's 

which  the  Indiana  cases  proceed,  seems  Estate,  L.  R.,  14  Eq.  (Eng.)  236;    Ste- 

exclusively  applicable  to  specific    de-  venson  v,  Masson,  L.  R.,  17  Ex).  (Eng.) 

vises.    It  may,  therefore,  well  be  ques-  84;  Keays  v,  Gilmore,  8  Ir.  R.,  Eq.  290; 

tioned  whether  the  exception  applies  to  Van  Houten  v.  Post,  32  N.  J.  Eq.  709, 

residuary  devises   in   States  in   which  712. 

the  latter  are  not  specific,  or  where  this  Allen  v,  Allen,  13  S.  Car.  512,517. 
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Republication  of  the  will  by  a  codicil  made  after  the  settlement, 
ratifying  and  confirming  the  will  and  all  the  devises  and  bequests 
therein  contained,  will  not  set  up  the  legacy.* 

6.  AdemptionB  of  General  Legacies  to  Strangers — Legacies  for  a  Par- 
ticular Purpose — Satisfiustion  in  Testator's  Lifetime. — Where  the  tes- 
tator stands  in  no  parental  relation  to  the  legatee,  the  legacy  is 
presumed  to  be  a  bounty  and  will  not  be  adeemed  by  a  subse- 
quent advance  unless  shown  that  the  advance  was  made  on  ac- 
count of  the  legacy  and  intended  to  adeem  it,  or  that  the  legacy 
was  given  for  a  particular  purpose,  as  to  pay  a  debt  or  to  build  a 
house,  and  the  debt  paid  on  house  built  by  the  testator  in  his 
lifetime.* 

A  contrary    doctrine  was  formerly  time  the  legacy   revoked,  adeemed  or 

-established  upon  the  ground  that  such  satisfied   formed  no  part  of  the  will." 

a  gift  could  not  be  considered  a  legacy  Lord  Cottenham,  in  Powys  v.  Mans- 

of   a   portion     because     indefinite    in  field,  3  Myl.  &  Cr.  (Eng.)  359. 

amount.     Famham  v,  Phillips,  2  Atk.  But  the  existence  of  a  codicil  con- 

(Eng.)  215;  Hall  v.  Hill,   1    Dr.  &  W.  firming  the  will  may  strengthen  an  in- 

(Eng.)  119;  Davys  v.  Boucher,  3  Y.  &  ference  against  ademption  drawn  from 

<).  (EngO  410, 411.  See  Rop.  Leg.  (2nd  other  circumstances.      Ravenscroft  v. 

Am.  ed.)   •w;  Hays  v,   Hebbard,  3  Jones,  4  De  G.J.  &  S.  (Eng.)  224. 

Redf.   (N.    Y.)   28,  30;  Clendening  v.  Where    the    testator    had    given    a 

Clymer.  17  Ind.  155,  159;  Clark  v.  Jel-  legacy ,  then  gave  the  legatee  the  amount 

ton,   c   Sneed  (Tenn.)  229,  235;  Davis  bequeathed,  and  took  his  receipt  therefor 

V.  Whittaker,  38  Ark.  435,  439.  as  being  **in  anticipation  and  discharge 

A  gift  of  a  share  of  residue  contained  of  any  legacy  bequeathed  to  me  by  will 

in  a  will  has  been  held  adeemed  by  the  of  prior  date,"  and  then  redrafted  his 

.gift  of  a  business,  part  of  such  residue,  will  containing  the  same  bequest,  the 

Vickers  i\  Vickers,  L.  R.,  37  Ch.  D.  latter  was   not  adeemed.    Dunham  v, 

♦(Eng.)  525.  532.  Averill,  45  Conn.  61,  86. 

Although  m  the  case  of  an  ordinary  2.  James,    L.   J.,    in    Parkhurst    v, 

legacy  to  a  child  being  adeemed,  all  the  Howell,  L.  R.,  6  (Jh.  App.  136;  Powell 

residuarj' legatees,  whether  children  or  v.  Cleaver,   2   Bro.  C.  C.   (Eng).  499. 

strangers,  take  the  benefit  of  the  ademp-  See   Monck  t;.  Monck,    i    Ball   &    B. 

tion.     Kirk  v.  Eddowes,  3  Hare  (Eng.)  (Eng.)  303;  Rosewellv.  Bennet,3  Atk. 

509.     In  case  of  a  residuary  bequest  to  (Eng.)  77;  Richards  v.  Humphreys,  15 

children  and  a  stranger,  in  the  event  of  Pick.   (Mass.)   133;  Hine  v.   Hine,  39 

the  share  of  one  of  the  children  being  Barb.    (N.   Y.)   507,  510;    Langdon  v. 

•adeemed  by  an  advance,  such  benefit  Astor,  16N.  Y.  9,36;  Webb  v.  Tones, 

will  be  confined  to  the  children.    Thus  36N.J.Eq.  163,  168;  Taylor  t.  Tolen, 

a  person  to  whom  testator  has  left  a  38  N.  J.  Eq.  91,  97. 

-share  of  his  residue  will  not  be  entitled  A  legacy  of  $2,500  to  pay  the  debt  on 

to    have    the    residue    augmented    by  a  chapel,    which    amounted   to    about 

bringing  into  account  advances  made  to  $2,100,  and  which  testator  himself  paid 

children  taken  by  them  in  part  satisfac-  after  the  making  of  his  will,  is  thereby 

tion   of    their    share   of    the    residue,  adeemed.     Taylor  v.  Tolen,  38  N.J. 

Meinertzhagen  v.  Walters,  7  L.  R.,  Ch.  Eq.  91. 

App.  (Eng.)  670;  20  W.  R.  (Eng.)  505.  **The  presumptions  arising  out  of  the 

1.  Booker  v,  Allen,  2  Russ.  £  Myl.  parental  relation  do  not  of  course  ex- 

(Eng.)  270;  Montague  v.  Montague,  zc  tend  to  any  case  in  which  the  legatee  is 

Beav.  (Eng.)  565;  Powys  v.  Mansfield,  a  stranger  to  that  relation.    But  nu- 

.3  Myl.  &  (br.  (Eng.)  359;  Hop  wood  V.  merous     authorities   have   determined 

llopwood,   7   H.  L.  Cas.  (Eng.)   728;  that  if  a  legacy  appears  on  the  face  of 

Paine  v.  Parsons,  14  Pick.  (Mass.)  318.  the  will  to  be  bequeathed  (though  to  a 

See  Langdon  v,  Astor,  16  N.  Y.  9,  57;  stranger)  for  a  particular  purpose,  and 

Ware  v.  People,  19  111.  App.  196.  a  subsequent  gift  appears  by  proper  ev- 

**The  codicil  can  onlv  act  upon  the  idence  to  have  been  made  for  the  same 

will  as  it  existed  at  the  time,  and  at  the  purpose,  a  similar  presumption  is  raised 
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If  the  legatee  has  accepted  value  in  any  form  in  lieu  of  the 
legacy,  the  bequest  is  satisfied.^ 

7.  Application  to  DeviaoB  of  Seal  Eftata. — Where  a  testator  in  his 
lifetime  makes  a  conveyance  of  land  specifically  devised,  the  de- 
vise is  thereby  adeemed  or  revoked.*     If  the  whole  estate  is  con- 

prima  facie  in  favor  of  the  ademption.  Of  course  where    the    purpose    for 

And  it  is  clear  from  the  authorities,  which  the  legacy  is  given,  and  the  pur- 

that  evidence  of  the  circumstances,  or  pose    for    which    the    advancement  is 

substantially  contemporaneous  declara-  made  do  not  correspond,  the  legacy  is 

tions  of  the  donor  (whether  communi-  not  adeemed.      Lord   Eldon,  in  Ex 

cated  to  the  donee  or  not),  may  be  ad>  farte  Pye,  3  Ld.  Cas.  Eq.  (4th  Am  ed.) 

missible  in  such  case.    To  constitute  a  745;  18  Yes;  Debarge  v.  Mann,  2  Bro. 

particular  purpose,  within  the  meaning  C.  C.   (Eng.)    165,  519;    Robinson  v. 

of  that  doctrine,  it  is  not,  in  my  opinion,  Whitley,  9  ves.  (Eng.)  577;  Roome  v. 

necessary  that  some  special  use  or  ap-  Roome,  3  Atk.  (Eng.)  491. 

plication  of  the  money,  by  or  on  behalf  The  application   of   the  doctrine  of 

of  the  legatee   (^.  ^.' for' binding  him  ademption  of  legacies  by  g^f^s   during 

an  apprentice,   purchasing  for    him    a  life  is  confined  to  specific  legacies  or 

house,  advancing  him  upon  marriage,  to  general  legacies  of  definite  amounts 

or  the  like)  should  to  be  in  the  testator's  in  money,  or  cases  of  a  kindred  nature, 

view.     It  is  not  less  a  purpose,  as  dis-  It  does  not  apply  to  a  bequest  of  the 

tinguished  from  a  mere  motive  of  spon-  whole  or  part  of'^  a  residue.     Davis  t\ 

taneous  bounty,  if  the  bequest  is  ex-  Whittaker,  38  Ark.  43c. 

pressed    to  be  made  in  fulfilment  of  A  will  bequeathing  $1,000  in  trust  to 

some  moral  obligation    recognized  by  be  used  toward  the  erection  of  a  church, 

the  testator  and  originating  in  a  definite  and  not  to  be  paid  until  the  trustee  is. 

external  cause,  though  not  of  a  kind  perfectly  satisfied  that  no  debts  of  any 

which  (unless  expressed)  the  law  would  kind  rest  on  the  property,  or  until  that 

have  recognized,  or  would   have   pre-  amount   with  accrued   interest    would 

sumed  to  exist.     And  it  appears  to  me  place  the  church  entirely  out  of  debt, 

that  a  case  of  this  kind  comes    very  shows  that  the  testator  desired  that  the 

near,  in  principle,  to  the  first  class  of  church  building  should  be  erected  and 

cases,  in  which  ademption  by  a  subse-  free  from  debt  when  his  legacy  should 

quent  gift  is  inferred  from  the  parental  be  paid,  and  not  that  the  erection  of 

relation.     The  reasonable  presumption  the  building  was  his  only  object;  and  the 

is  the  same,  namely,  that  as  the  pur-  fact  that  the  church  was  built  and  paid 

pose  of  both  gifts  was  to  fulfil  one  and  for  without  the  help  of  the  legacy  does 

the  same  antecedent  obligation  or  duty,  not  adeem  it,  either  in  whole  or  in  part, 

a  double  fulfilment  was  presumably  not  although  the  testator  paid  in  his  lifetime 

intended."     Hence  where  a  testatrix,  by  $723    towards    its    erection.     Keiper's . 

her  will,  bequeathed  to  a  niece  of  her  Appeal,  23  W.  N.  C.  (Fa.)  260.    Com- 

deceased    husband    £500,   with    these  fare  Taylor  v,  Tolen,  38  N.  J.  Eq.  91. 

words,  **according  to  the  wish  of  my  late  1.  Kirk  t;.  Eddowes,  3  Hare  (Eng.) 

beloved   husband,"  and  afterwards,  in  509;  Richards  v.  Humphreys,  15  Pick., 

her  lifetime,  paid  JS300  to  such  legatee  (Mass.)  133;  Howze  v.  Mallett,  4  Jones. 

with  a  contemporaneous  entry  in  her  Eq.  (N.  Car.)  194. 

diary  that  such  payment  was  a  'legacy  Effect  of  failure  of  purpose  on  lega- 

from*  the  legatee's  *uncle  John;*  "  held  cies  given  to  benefit  legatee  in  a  par- 

that  the  presumption  was  that  such  leg-  ticular  way,  see  Wills.     Keiper's  Ap- 

acy  was  adeemed  to  the  extent  of  JB300,  peal,  23  W.  N.  C.  (Pa.)  260. 

and  that  such  presumption  of  ademption  Legacies  to  persons  in  a  particular 

fro  ianto  only  was  not  displaced  by  evi-  capacity,    as    wife    or     executor,    see 

dence  that,  more  than  a  year  before  the  Wills' 

£300  was  given,  the  testatrix  had   said  S.  2  Jarm.  Wills  (5th  Am.  ed.)  *i62; 

that  the  legatee,  when  asked  by  the  tes-  Haselwood     v.   Webster,  82   Ky.  409, 

tatrix  whether  she  would  rather  receive  411.     See  Webb  v.  Jones,  36  N.  J.  Eq. 

£300  down  than  a  larger  sum  after  the  163,  ^  III,  8. 

testatrix's  death,  had  replied  that  she  At  common  law  any  material  altera- 

would  prefer  the  ^00  down.      In   re  tion  in  the  estate  operated  as  a  revoca- 

Pollock,  L.  R.,  28  Ch.   D.  (Eng.)   552,  tion.    The  question  as  to  what   altera- 

556.    Per  Sblborne,  L.  C.  tions  will  be  deemed  material  comes. 
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veyed,  the  ademption  is  complete  ;  if  only  part,  the  devise  may 
still  take  effect  on  the  residue.*  At  common  law,  a  devise  so 
adeemed  was  not  revived  by  reconveyance;*   whether  statutes 

more  properly  under  the  subject  of  re-  died  intestate.      Hunter  v.  Mills,  (S. 

irocation   than  ademption,  and  will  be  Car.)  6  S.  E.  Rep.  907. 

treated  under  that  section  in  the  article  LaasM  for  Uves. — **The  renewal  of 

on  Wills.     See,  however,  Goodtitle  v.  leases  for  lives  previously  to  the  i  Vict, 

Otway,  I  B.  &  P.  (Eng.)  576;  Swifl  v,  ch.36,alway8created  an  ademption  when 

Roberts,  3  Burr.  (Eng.)   1491;  Living-  such  renewal  was  made  after  the  date  of 

«ton  V.  Livingston,  3  Johns.  Ch.  (N.  the  will,  because  by  the  surrender  of 

Y.)  154,  discussing  English  authorjitles.  the  old  leases  there  was  nothing  upon 

Barnham  v.  Comfort,  108  N.  Y^  '1^35.  .which    the    devise    could   operate.    It 

540;  3  Jarm.  Wills  (5th  Am.  ed.  )  ^147;  could  not  pass  the  old  estate  because 

note,  to  Dawson   v,   Morris,  2  Am.  L.  that  was  determined  by  the  surrender; 

Cas.  536;  Marshall  v,  Rench,  3  Del.Ch.  it.c9Vid''t}ot  transfer  the  new  estate  ac- 

339;    Bakbwell,  J.,  in    Cozzens    v,  quireif!  oy^  tlie  removal,  since  that  being 

Jamison,  Z3  Mo.  App.  A53, 459.  freehold..*  it  wao^ a  rule  that  no  freehold 

A  sale  of  part  of  the  land  devised  has  interest  c6ulci  "pstss  by  a  will,  but  such 

been  held    an    ademption   fro    ianio.  as  a  testator  was  •seized  of  or  entitled 

Fhilson  v,  Moore,  33  Hun  (N.  Y.)  152.  to    when  he  made    tl\fttc  instrument." 

A  conveyance  to  the  devisee  himself  But  under  the  abo\  e  statute,  bv  which 

is  both  a  satisfaction  and   ademption,  the  will  speaks  as  if  ex^c<ited.  immedi- 

Marshall  r.  Rench,  3  Del.  Ch.  239.  ately  before  the  death  of  tHe^testator,  it 

'*It  is  universally  conceded  that  if  is  said  the  estate  acquired  "by  tt|ie*¥e- 

the  testator  parts  with  the  whole  estate  newal,    if  answering   the    description, 

in  the  land,  by  a  subsequent  convey*  would  pass.    Rop.  Leg.  (2nd  Am.  ed.; 

4uice,  the  devise  will  fail  for  want  of  a  *355.    Upon    the   latter  point,  see  tKe 

subject  on  which  to  operate.    Minuse  language  of  Page   Wood,  V.  C,    as 

^.  Cox,  5  Johns.  (N.  Y.)  Ch.  441;  Her-  to    the    application   of   statute    where 

rington  v.  Bird,  5  Denio  (N.  Y.)  321;  there  is  distinct  reference  to  a  specific 

Beck  V,  McGillis,  9  Barb.  (N.  Y.)  3^;  thing,  in  Mathews  v,  Foulsham,  L.  R., 

Vandemark  v.   Vandemark,  26  Barb.  2  Eq.  (Eng.)  669,  673;  s.  c,  ante^  f  III, 

<N.  Y.)    416;     McNaughton    v,    Mc-  3,  note. 

Naughton,  34  N.  Y.  301;  Skerrett  v,  1.  Note  to  Lawson  v,  Morrison,  3 

Burd,  I   Whart.  (Pa.)  3^6;  Tanner  v.  Am.  Lead.  Cas.  483, 536;   x  Jarm.  Wills 

Van     Bibber,    3     Duvall    (Ky.)    550;  (jth   Am.  ed.)  •147.    See  Marwood  v. 

Emery  v.  Union  Soc.  of  Savannah,  79  Turner,  3  P.  Wms.  (Eng.)  163;  Brown  v. 

Me.  334.  Thorndike,  15  Pick.  (Mass.)  388;  Bos- 

Under  these  circumstances  the  de-  ley  v,  Bosley,   14  How.   (U.  S.)  390; 

vise   is  adeemed    or  frustrated  rather  Hawes  v,  Humphrey,  9  Pick.  (Mass.) 

than    revoked.    The  same  result  will  350,  Adams  v.  Winne,  7  Paige  (N.  Y.) 

-follow  from  a  sale,  although  the  con-  97;   McTasgart   v.  Thompson,  14  Pa. 

tract  is  not  executed  by  the  delivery  of  St.  149;  CUngan  v,  Mitcheltree,  31  Pa. 

a  deed  or  the   payment    of  a   price.  St.  25,  33;  Skerrett  v,  Burd,  i  Whart. 


Chambers  v.  Kerns,  6  Jones  Eq.    (N.     (Pa.)  346;    Wells  v.  Wells,  35   Miss. 

''ar.)  380.  6j8;   McRalny  v,  Clark,   3  Tayl.  (N. 

It  will  make  no  difference  in  the  ap-     Car.)  378;  Carter  v,  Thomas,  4  Greenl. 


plication  of  this  principle  that  a  rent  is  (Me.)  341;  Bush  v.  Bush,  11  Ohio  387. 

reserved  in  fee,  or  a  bond  and  mortgage  If  the  testator  sell  so  great  a  part  of 

taken  for  the  purchase  money,  because  the  estate  devised  that  it  is  impossible 

a  gift  of  one  estate  or  interest  will  not  to  give  effect  to  the  particular  dispo- 

pass  another  of  a  different  kind.    Ad-  sition    of    the   will,    the    conveyance 

ams  V,  Winne,  7   Paige   (N.  Y.)   97;  works    a    revocation    in  ioto.     In  re 

Skerrett  v.  Burd,  i  Whart.  (Pa.)  346.  Cooper,  4  Pa.  St  88. 

The  proceeds  of  the  sale,  in  the  ab-  In  Virginia^  a  conveyance  by  deed 

-sence  of  any  specific  provision  in  the  of  trust  of  property  devised  will  not 

will,  go  to  the  residuary  legatee  and  revoke  the  will.    Hughes  v,  Hughes,  3 

-not  the  devisee.    Emery  v.  Union  Soc.  Munf.    (Va.)    309.       See    Clingan  v, 

of  Savannah,  79  Me.  334.  Mitcheltree,  31  ra.  St.  25;  Stubbs  v. 

The  devisee  on  loss  of  the  devise,  Houston,  33  Ala.  555. 

can  call  on  the  heirs  to  make  it  good  S.  Note  to  Lawson  v,  Morrison,  2 

out  of  property  as  to  which  testator  Am.    Lead.   Cas.,  4S2,    536;    i   Jamu 
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providing  that  the  will  shall  speak  from  the  testator's  death 
would  in  themselves  have  that  effect  is,  at  least,  doubtful :  ^  but 
under  such  act  taken  in  connection  with  acts  providing  that  no 
alteration  of  estate  shall  work  a  revocation,  the  lands  reconveyed 
pass  under  the  original  description.*  The  doctrine  of  ademption 
by  advancement  of  a  portion  by  one  standing  in  loco  parentis 
does  not  apply  to  devises  of  realty.* 

Wills  (5th  Am.  ed.)  *i47,  *i48.  See  4  same  where  the  gift  is  of  all  the  rea> 
Kent  *528-*53o;  Walton  v.  Walton,  7  estate  which  the  testator  may  have  in 
Johns.  Ch.  (N.  Y.)  258;  Brown  i\  a  pa,i*ticular  place  at  his  death.  Pond 
Brown,  16  Barb.  (N.  Y.)  569.  - .  v..Bergh.  The  effect  of  a  conveyance 
**Under  the  old  law  it  was  essentia)  «  on*'a  specific  devise  is  not  so  clear,  but 
to  the  validity  of  a  devise  of  freehiOld  it  should  seemingly  be  governed  by  the 
lands  that  the  testator  shouUl  bew  seUed  general  principle  that  a  subsequent  in- 
thereof  at  the  making  of«^the  will;  and  strument  will  not  revoke  one  of  earlier 
that  he  should  con tinii^iok^eized  with-  date  unless  both  cannot  stand,  and 
out  interruption  ujitil.  his  Idl&cease.  If,  then  only  so  far  as  the  inconsistency 
therefore,  a  testator. sube^uently  to  hiis  extends.  If  the  whole  estate  is  con- 
will  aliened  ^lAnds,  yhich  he  had  dis-  veyed  the  devise  will  fail,  and  will  not 
posed  of  b^L  \ab{i^  will,  and  afterwards  revive  on  a  reconveyance;  if  only  part« 
acquired  &*he^v  freehold  estate  in  the  it  may  still  take  effect  on  the  residue.*" 
6a^2^  ;  i^cU,*  such  newly  acquired  Note  to  Lawson  v.  Morrison,  3  Am. 
estfiii^  4'*^  ^^^  P^^  ^y  ^^  devise,  which  Lead.  Cas.  482,  536.  Compare  the  ob- 
.-vQtas;  necessarily  void."  The  doctrine  servations  of  Wood,  V.  C,  in  Matthews 
applies  with  certain  exceptions,  although  v.  Foulsham,  L.  R.,  2  £q.  (Eng.)  66^ 
the  conveyance  is  limited  in  its  pur-  673;  s.  c,  (  III,  2,  note,  upon  me  ap- 
pose, and  instantly  revests  the  estate  plication  of  the  English  act  to  bequests, 
in  the  testator,  i  Jarm.  Wills  (5th  of  personalty.  But  in  Brown  v.  Brown,. 
Am.  ed.)  147, 148;  Goodtitle  t;.  O'Lavy,  16  Barb.  (N.  Y.)  569,  this  construction 

2  H.  Bl.  (Eng.)  516;  Cove  v.  Hoford,  of    the     act    was    distinctly   rejected^ 

3  Ves.  (Eng.)  650,  Walton  v.  Walton,  and  the  lands  reconveyed  were  held  to- 
7  Johns.  Ch.  (N.  Y.)  258.  pass    under    the    original    description. 

For  a  full  discussion  of  revocation  by  But  how  far  the  decision  was  affected 

alteration  of  estate,  see  Wills.  See  also  by  special  cfarumstancet  may  be  ques- 

I  Jarm.  Wills,  (5th  Am.  ed.)  •147  et  seq\  tioned. 

notes  to   Lawson  v.  Morrison,  2  Am.  2.  Redf.  Wills  (4th  ed.)  *33!8;  Cqk  sl. 

Lead.  Cas.  482,  Bennet,     L.    R.,    6    £q.    (Eng.)    422; 

1.  Note  to   Lawson  v.  Morrison,  2  Struthers  v.  Struthers,  5  W.  R.  (£ng.> 

Am.    Ld.    Cas.    482,  536;  Woolery  v.  809;  Woolery  v,  Woolery,  48  Ind.  523^ 

Woolery,  48  Ind.  523;  Brown  v.  Brown,  Compare   Emuss   v.   Smith,  2  De  G. 

x6'Barb.  (N.  Y.)  569.  Sm.   (Eng.)  722,  723;    i    Jarm.   Wills^ 

Judge  Hare  is  of  the  opinion  that  a  (5th  Am.  ed.)  *i64  n.  (K);  Bowen  v^ 
statute,  such  as  that  in  New  York,  Johnson,  6  Ind.  no.  See  f  III,  8. 
which  provides  "that  every  will  that  But  without  the  aid  of  acts  providing- 
shall  be  made  by  a  testator  in  express  that  the  will  shall  speak  from  Uie  deaths 
terms  of  all  his  real  estate,  or  in  any  it  is  doubtful  whether  acts  merely  pro- 
other  terms  denoting  his  intent  to  de-  viding  that  no  subsequent  conveyance 
vise  all  his  real  estate  which  he  was  not  manifesting  a  working  intent  shall 
entitled  to  devise  at  the  time  of  his  prevent  the  operation  of  an  anterior  de- 
death,"  would  not  affect  the  ques-  vise  on  any  estate  in  the  land  which 
tion.  "It  may  be  inferred  that  a  gen-  the  testator  may  have  the  power  to  dis- 
eral  devise  will  not  be  revoked  under  pose  of  by  will  at  his  death  (i  Vict.,ch. 
this  legislation  by  a  subsequent  con-  26),  or  that  no  devise  shall  be  revoked 
veyance  of  the  testator's  real  estate,  by  any  subsequent  act  which  shall  have- 
and  that  it  will,  on  the  contrary,  pass  the  effect  to  alter,  but  not  wholly  to- 
any  land  which  he  may  acquire  subse-  divest,  his  estate  or  interest,  are  in  them- 
quently  before  he  dies.  See  Pond  v,  selves,  sufficient.  Note  to  Lawson  v, 
Bergh,  10  Paige  (N.  Y.)  140,  149;  Mc-  Morrison,  2  Am.  Lead.  Cas.  482,  536^ 
Naughton  v,  McNaughton,  34  N.  Y.  537. 
201.     And  the  rule  is  presumably  the  8.  ^  III,  5. 
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8.  Statntory  Froriiions. — By  the  English  Wills  act,  it  is  pro- 
vided that  no  conveyance  or  other  act  made  or  done  subsequent 
to  the  execution  of  a  will  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be  re- 
voked, shall  prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate,  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death.* 
Similar  statutes  exist  in  Alabama,*  Arkansas,*  Virginia,*  West 
Virginia,*  North  Carolina,®  Georgia,''^  Kentucky,®  Indiana,®  Mis- 
souri,**^ Nevada**  and  Oregon.**  The  corresponding  statutes  in 
California,**  Kansas  **  and  Ohio**  follow  substantially  the  pro- 
visions of  that  of  New  York.*® 

In  Virginia,  West  Virginia  and  Kentucky,  an  advancement  to 
a  stranger  is  presumed  to  be  intended  as  an  ademption  of  his 
devise  or  legacy,  if  it  would  be  so  held  in  case  the  legatee  or 
devisee  were  the  child  of  the  testator,  and  parol  evidence  is  in  all 
cases  admissible  to  show  the  intent.*''^  In  California,  advancements 
of  gifts  are  not  to  be  taken  as  ademptions  of  general  legacies  un- 
less such  intention  is  expressed  in  writing  by  the  testator.**  In 
Louisiana,  a  gift  or  sale  of  the  whole  or  part  of  the  thing  be- 
queathed is  a  revocation  under  the  code  in  whole  or  part,  as  the 
case  may  be,  although  the  gift  or  sale  be  void  and  the  thing  has 
returned  to  the  possession  of  the  testator.*®  In  this  State,  also, 
a  legacy  made  to  a  creditor  will  not  be  deemed  to  be  in  compen- 
sation of  the  debt,  nor  a  legacy  to  a  servant  in  compensation  of 
his  wages.*^  In  Kentucky,  the  principle  of  ademption  of  specific 
legacies  and  devises  by  conversion  does  not  apply  as  against  heirs 
who  are  entitled  to  the  bequest  under  the  will,  but  in  such  case 

Of  course,  where  the  advancement  is  16.  Rev.  Stat.  1880,  §§  5954-5957* 
expressly  in  consideration  or  on  ac-  16.  This  act  provides  that  no  act  by- 
count  of  the  devise,  ademption  depends  which  a  testator's  estate  is  altered  shall 
upon  the  expressed  intention,  independ-  revoke  a  devise  or  bequest  when  it  does 
ent  of  presumption.  See  Roquet  v,  not  whoU^r  divest  the  testator's  interest,. 
Eldridge  (Ind.),  20  N.  £.  Rep.  733.  but  the  actual  estate  of  the  testator  shall 

Legacies  Charged  on  Land. — A  legacy  pass  under  the  will,  unless  a  contrary 

charged    on   land    may  of  course  be  intent  shall  be  expressed  in  the  instru- 

adeemed  by  payment  in  lifetime  of  tes-  ment  Yyy  which  the  alteration  is  made; 

tator.      Roquet   v,  Eldridge  (Ind.)}  20  but  if  such  provision  by  which  the  alter- 

N.  E.  Rep.  73^.  ation  is  made  is  wholly  inconsistent 

I.  I  Vict.  26,  §  23.  with  the  nature  of  the  devise  or  bequest, 
8.  Ala.  Code  18&,  §  1959.  it  works  a  revocation,  unless  dependent 
8.  Ark.  Di^.  1884,  4§  ^497»  6498.  upon    a  contingency  which  does  not 

4.  Code  1807,  4  2520.  take  effect.    Banks  &  Bro.,  7th  ed.,  p. 

5.  Code  1887,  p.  ^40,  4  9.  2286,  §4  4-5. 

e.  Code  1883,  §  2179.  17.  Va.  Code   1887,   §  2522;  W.  Va. 

7.  Code  1882,  §  2464.  Code  1887,  p.  640,  §  11;  Ky.  Gen.  Stat. 

8.  Gen.  Stat.  1887,  p.  1285,  §  12.  1887,  p.  1288,  §  17;   Ferguson  v.  Bush 

9.  Rev.  Stat.  1888,  §  2566.  (^•)'  7  S-  ^'  ^^P-  537- 

10.  Mo.  Rev.  Stat.  187a,  §§  3966, 3967.        The  Virginia  act  does  not  apply  to 

II.  Nev.  Rev.  Stat.  1885,   §  301 1   et    gifts  before  the  making  of  the  will. 
seq.  18.  Cal.  Civ.  Code,  §  1351. 

18.  Oreg.  Code  1887,  §4  3072,  3073.  19.  La.  Code,  art.  1691,  1695.  Succes- 

13.  Civ.  Code,  i§  1301-1304.  sion  of  Irwin,  33  La  An.  63,  72. 

1*.  Comp.  L.  1885,  ch.  117,  §§  31-33-        20.  La.  Rev.  C.  Code  1SS9,  art.  1641. 

103 


rSatuftustlon  LEG  A  CIES  A  ND  DE  VISES.  and  AdflBpdoiL 

the  legatee  or  devisee  is  entitled  to  the  value  of  the  thing  con- 
•verted,  unless  the  testator  intended  otherwise,'  and  it  rests  with 
those  who  assert  the  ademption  to  show  that  such  was  the  case.^ 
8.  Extrinsio  Bridanoe — Dedantiinis;  Beoeiptt;  Belgaaee. — Upon 
the  question  of  the  ademption  of  specific  legacies,  evidence  of 
the  testator's  intention  is  inadmissible  and  irrelevant.'  Extrinsic 
evidence  is  essential  to  the  release  of  a  debt  by  a  legacy.*  The 
presumption  in  favor  of  the  satisfaction  of  a  debt  or  portion  se- 
•cured  by  settlement  by  a  subsequent  legacy,  being  merely  a  pre- 
sumption from  facts  outside  the  instrument,  and  not  a  rule  of 
construction,  may  be  repelled  by  parol  evidence  of  the  testator  s 
real  intention,*  and  the  evidence  so  admitted,  itself  rebutted  by 
parol.*  But  the  better  opinion  seems  to  be  that  the  presump- 
tion cannot  be  raised  or  fortified  by  extrinsic  evidence  in  the  first 
instance  against  construction  upon  the  words  of  the  will.''^    The 

1.  Lilly  V.  Curry,  6  Bush   (Ky.)  590,  Green,  i  Ired.  Eq.  (N.  Car.)  45;   Note 

593;  Wickllffe  V,  Freston,  4  Met.  (Ky.)  to  Afthbumer  v,  McGuire,  2  Ld.  Cas. 

178.  Eq.  (Am.  ed.)  674;  2  Smith's  Ld.  Cas. 

8.  Hooker  v.  Gentry,  3  Met.  (Ky.)  (7th  Am.  ed.)  468. 

463,   473;   Haselwood    v.   Webster,  82  4.   §   III,  3,  a.    Reeves  v.  Bryroer, 

Ky.409.  6  Ves.  (Eng.)  576;  Clark  v.  Bogardus, 

8.   Shaw,  C.  J.,  in  Richards  v.  Hum-  2  Edw.  Ch.  (N.  Y.)  387;  Zeigler  v. 

phreys,  15  Pick.  (Mass.)  133,  135;  Ford  Eckert,  6  Pa.  St.  13. 

V.  Ford,  23  N.H.  212, 216;  Hoke  V.  Her-  5.    Hall  v.  Hill,  i   Dr.  &  W.  (Eng.) 

man,  2 1  Pa.  St  30X ;  Wyckoff  v.  Perrine,  94, 1 13, 1 14;  Wallace  v.  Pomfret,  1 1  Ves. 

37  N.  J.  Eq.  I iS,  122;  Gilbreath  v.  Win-  (Ene.)  547,  548.     See  Weall  v.  Rice,  2 

ter,  10  Ohio  64,  68.     See  J  III,  i.  R.   &   M.   (Ene.)  267,   268;    Hurst  v. 

*^he  decisive  and  usually  the  most  Beach,    5    Madd.     C^ng.)     357,     360; 

difficult  question  in  such  case  is  whether  Hinchcliffe  v,  Hinchcliffe,  3  Ves.  516; 

the  legacy  is  specific.     If  found  to  be  Pole  v.  Lord  Somers.  6  Ves.  (Eng.) 

«uch,  and  the  subject  of  the  gift  is  not  in  300,  321;   Trimmer  v.  Bayne,   7  Ves. 

existence,  the  bequest  is    at  an  end.'*  (Eng.)  508,  514. 

Woerner  Am.  L.  of  Adm.,  §  449,  citing  The  effect  If  such  evidence  is  not  to 

Stanley  v.  Potter,  2  Cox  (Eng.)   180,  prove  that  the  testator  did  not  mean 

182.      Humphreys    v,    Humphreys,    2  what  he  has  said,  but  to  prove  that  he 

Cox  (Eng.)  184,  185.  did  mean  what  he  has  expressed.    Sir 

A  contrary  doctrine  may  obtain  in  J.  Leach,  in  Hurst  v.  Beach,  5  Madd. 

Oeorgia,  where  ademption  of  specific  (Eng.)  351,  360. 

legacies  upon  the  authority  of  certain  6.   Hall  v.  Hill,  i  Dr.  &  W.  (Eng.) 


old  English  cases,  since  overruled,  has    94,  113,  114;  Pole  tr.  Lord  Somers,  6 

Ves. 

Wms.  Exrs.  (7th  Eng. 
^'.  Smith,  23  Ga.  21.  Hall   v.   Hill,  i  Dr.  &  W.  (Eng.)  94, 


l)een    held    a   question    of    intention,     ves.  309, 322 

Beall  V,  Blake,  16  Ga.  119.    See  Smith        7.   Wms.  Exrs.  (7th  Eng.  ed.)  1303; 


In  determining  whether  or  not  a  be-  113,  114;  criticizing  English  decisions, 

quest  is  specific,  the  admissibility    of  Phillips  v.  McCombs,  ^3  N.  Y.  49^; 

parol  evidence  will  depend  upon  the  Reynolds  v.  Robinson,  da  N.  Y.  103; 

general  principles  governing  the  admis-  Cloud    v^    Clinkinbeard,    8    B.    Mon. 

sion  of  such  evidence  to  affect  the  con-  (Ky.)  397,  399.     Sec  Gibson,  C.  J.,  in 

struction  of  wills.     See  Wills;  see  also  Zc^ler  v.  Eckert,  6  Pa.   St   13,   18; 

Wigram  on  Wills,  pt.  i,  pi.  76,  96,  132;  Gilflam  v.  Chancellor,  43   Miss.  ^37, 

pt.  I ,  §§  15,  17;   Boys  V.  Williams,  3  452;  Gilliam  v.  Brown,  43  Miss.  641, 

Sim.  (Eng.)  563;  s.  c.,2  R.  &  M.  (Eng.)  653,  655.     Contra^  Williams  w.  Craiy, 

689;    Crockat    v,    Crockat,    2    P.   W.  8 "Cow.  (N.  Y.)  246;  Fitch  v.  Pcckliam, 

(Eng.)   164;    Morton   f.  Perry,  i  Met  16  Vt  150. 

(Mass.)   146;     Loring  v.   Sumner,   23         See  the  principle  applied  in  the  case 

Pick.  (Mass.)   28;    White  v.  Beatty,  i  of  repeated  legacies.    Lee  v.  Pain,  4 

Dev.  Eq.  (N.  Car.)  87,  320;  White  v.  Hare  (Eng.)  20i»  2x6;  Palmer  9.  Newell, 
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ademption  of  a  general  legacy  to  a  child  by  the  advancement  of 
a  portion  depends  (i)  upon  whether  the  bequest  was  intended  as 
a  portion ;  (2)  whether  the  subsequent  gift  was  intended  as  an 
advancement  of  that  portion.  The  first  depends  upon  an  equit- 
able presumption  drawn  from  the  relationship  of  the  parties ;  the 
second,  upon  a  matter  of  fact  extrinsic  to  the  instrument ;  both 
are  entirely  independent  of  any  question  of  construction  upon 
•the  words  of  the  will.  Therefore,  parol  or  any  kind  of  extrinsic 
^evidence  is  admissible  (i)  to  prove  or  disprove  the  parental  rela- 
tion natural  or  assumed,  and  thus  establish  or  destroy  the  founda- 
tion of  the  presumption ;  ^  (2)  to  repel  the  presumption  itself 
.  by  showing  that  although  the  parental  relation  exists,  the  be- 
^quest  was  intended  as  a  bounty,  not  a  portion,  and  the  door  being 
'once  therein  open,  parol  evidence  may  be  adduced  in  rebuttal  to 
fortify  the  presumption,*  but  not  to  raise  it  in  the  first  instance 
against  the  construction  placed  upon  the  words  of  the  will  ;*  (3) 
to  determine  what  was  meant   by  the  subsequent  act,  whether 

20  Beav.  (Eng.)  32,  39;  Baer  v.  Fewkes,  rebut  the  presumption  of  satisfaction  of 
II  Jur.,  N.  S.  608;  s.  c,  34.  L.  J.  Ch.  a  debt;  but  in  Wallace  v.  Pomfret,  11 
<Eng.)  522.  Yes.  (Eng.)  547,  548;  Lord  Eldon 
Parol  evidence  is  inadmissible  to  went  to  1;he  other  extreme  and  allowed 
•show  that  a  legacy  to  a  daughter  was  evidence  of  the  testator's  declarations 
intended  as  a  satisfaction  of  a  debt  due  made  subsequent  to  the  making  of  the 
the  husband.  "The  law,  as  declared  will  to  control  the  construction  placed 
by  me,  says  that  this  legacy  is  not  in  by  himself  on  the  instrument.  In 
satisfaction  of  the  previous  debt.  If  I  Weall  xf.  Rice,  5  Madd.  (Eng.)  331, 
then  admit  parol  evidence  it  must  be  Sir  J.  Lbach,  M.  R.,  said,  in  reference 
in  connection  with  the  will, — ^it  has  to  the  presumption  against  double  por- 
nothing  to  do  with  the  debt  The  debt  tions,  that  whether  the  two  instruments 
was  contracted  before  the  will  was  afford  intrinsic  evidence  in  favor  of  or 
made,  and  the  declarations  of  the  testa-  against  a  double  provision,  extrinsic  evi- 
tor,  which  have  been  adduced  in  evi-  dence  is  admissible  of  the  real  intention 
•dence,  cannot  apply  to  the  debt,  but  of  the  testator,  and  the  dictum  seems  to 
-must  be  in  reference  to  the  will  only;  have  been  approved  by  Lord  Lang- 
and  I  am  asked  now  to  insert  in  the  dale,  in  Lord  Glengall  v,  Barnard,  i 
will  a  declaration  by  the  testator  which  Keen  (Eng.)  769,  79^  794.  These 
I  do  not  find  in  it,  namely,  that  he  means  positions  were  severely  criticized  by 
the  legacy  to  be  a  satisfaction  of  the  Sir  E.  Sugden,  in  Hall  v.  Hill,  2  Dr. 
debt  I  am  of  the  opinion  I  can  do  no  &  W.  (Eng.)  94,  133,  and  must  be  con- 
such  thing."    Sir  £.  B.  Sugden,  C,  in  sidered  overruled. 


Hall   V.  Hill,  I  Dr.  &  W.  (Eng.)  94,         1.   §  III,  5,  n. 
u;  Kreiderv.Boyer,  10  Watts(Pa.)54.        2.   Powell  v.  Cleaver,  2  iiro.  U.  U. 
For  the  same  reason  parol  evidence     (Eng.)  499;  Pole  v.  Lord   Somers,  6 


is  inadmissible  to  show  that  a  legacy  Ves.  (Eng.)  309;  Trimmer  v,  Bayne,  7 

was  intended  as  a  satisfaction  of  a  debt  Ves.   (Eng.)   516;  Brady   v.  Cuoitt,  i 

where  the  bequest  is  specific.    Cloud  f'.  Doug.  (Eng.)  31;  Zeigler  v.  Eckert,  6 

CMnkinbeard,  8  B.  Mon.   (Ky.)   ^97,  Pa.  St  i^,  18;   Sims  v.  Sims,  2  Stockt 

399.    Or  the  amount  less  than  the  debt  Ch.  (N.  J.)  158, 16^. 

Reynolds  v.  Robinson,  82  N.  Y.  103,  But  a  mere   naked  promise  of  ad- 

107.     Or  where  there  is  a  difference  in  ditional  help,  made  after  the  presump- 

the  times  of  p^ment    Phillips  v.  Mc-  tion  of  satisfaction  has  arisen,  will  not 

Combs,  53  N.  X.  494.  be  sufficient  to  rebut  the  inference  of 

Before   Hie  case  pi  Hall  v.  Hill,  i  law  that  there  has  been  a  prior  satisfac- 

Dr.  &   W.  (Eng.)  94,  133,  much  con-  tion  of  the  original  legacy.    Kevins  v, 

fusion  existed.    In  Fowler  v.  Fowler,  3  Drysdale,  L.  R.,  4  Eq.  (£1^.)  517,  520. 

P.  Wms.  (Eng.)   354,  Lord  Talbot  8.  Freemantle  v.    Banks,    5     Ves. 

Jield    parol    evidence  inadmissible    to  (Eng.)  79. 
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such  act  was  intended  to  take  effect  as  (a)  a  gift ;  (b)  portion  gen- 
erally ;  (c)  or  advancement  on  account  of  the  particular  legacy ; 
provided  the  subsequent  act  occurred  inter  vivoSy  and  the  evidence 
offered  does  not  contradict  or  vary  the  terms  of  a  written  instru- 
ment assuming  to  be  expressive  of  its  purpose ;  *  if  a  gift,  the 
facts  essential  to  raise  the  puesumption  do  not  exist ;  if  a  por- 
tion, the  question  at  once  arises,  is  this  portion  the  same  as  that 
given  by  the  previous  legacy,  and  equity,  by  reason  of  its  lean- 
ing against  double  portions,  presumes  that  it  is.     This  presump- 

1.   Kirk  V.  Eddowes,  3  Hare  (Eng.)  v.  Eddowes,  3  Hare  (Eng.)  509,  C19. 

509,  517;  Biggleston  v.  Grubb,  2  Atk.  See  Sir  E.  Sugden  in  Hall  v.  Hill,  i 

(Eng.)  48;  Trimmer  v.  Bajrne,  9  Ves.  Dr.  &  W.  (Eng.)  94,  116-118. 

(Eng.)   508;   Robinson   v,  Whitley,  9  "Where  similar  questions  have  arisen 

Ves.  (Eng.)  577;  Davys  v.  Boucher,  3  upon  gifts  given  by  two  distinct  instru- 

Y.  &  Coll.  (Eng.)  397;  Thelluson  v,  ments,  the  law  as  to  the  admissibility  of 

Woodford,  4  Madd.  (Eng.)  420;  Lloyd  parol  evidence  has,  I  believe,  been  long 

V,  Harvey,  2  Russ.  &  Mvl.  (Eng.)  310;  since  settled.     In  such  cases  the  rule  of 

Powy s  V,  Mansfield,  6  Sim.  ( Eng. )  528 ;  law  applies  that  written  instruments  can- 

3  Myl.  &  Cr.  (Eng.)  359;  Phillips  v.  not  be  added  to  or  explained  by  parol 
Phillips,  34  Beav.  (Eng.)  lo,  21;  Hop-  evidence,  and  therefore,  unless  the  sec- 
wood  V,  Hop  wood,  7  H.  L.  Cas.  ond  instrument,  in  express  terms  or  by 
(Eng.)  728;  Hoskins  v.  Hoskins,  Prec.  presumption  of  law,  adeems  the  gift  made 
Ch.  (Eng.)  263;  Weall  v.  Rice,  2  Russ.  by  the  instrument  of  earlier  date,  no 
&  Myl.  (Eng.)  251,  263;  Richards  v,  question  can  arise.  Both  instruments 
Humphreys,  ic  Pick.  (Mass.)  133-,  will  take  effect  Again,if  the  second  in - 
Cowles  V.  Cowies,  56  Conn.  240;  Lang-  strument  in  terms  adeems  the  gift  by 
don  V,  Astor's  Exrs.,  16  N.  Y.  11;  the  first,  it  could  not,  I  apprehend,  be 
Tillotson  V,  Race,  22  N.  Y.  122;  Gill's  contended  that  it  would  not  produce  its 
Estate,  I  Pars.  (Pa.)  139;  Miner  intended  effect.  A  party  claiming  under, 
V.  Atherton,  35  Pa.  St.  528,  5j6;  and  having  taken  the  benefit  of  it,  could 
Sims  I^  Sims,  10  N.J.  £q.  1^8,  163;  not  claim  that  benefit,  and  at  the  same 
Van  Harten  v.  Post,  32  N.  J.  Eq.  709,  time  refuse  to  give  full  effect  to  it.  If^ 
712;  Wallace  v,  Du  Bois,  65  Md.  153,  however,  the  second  instrument  do  not, 
160;  Parks  V.  Parks,  19  Md.  323;  Cecil  in  terms,  adeem  the  first  but  the  case 
v.  Cecil,  20  Md.  153;  Jones  v.  Mason,  is  of  that  class  in  which,  from  the  rela- 
5  Rand.  (Va.)  577;  Howze  v.  Mallett,  tion  between  the  author  of  the  instru- 

4  Jones  £k].  (I^.  Car.)  194;  Allen  v.  ment  and  the  party  claiming  under  it 
Allen,  13  S.  Car.  512,  526;  Rogers  v,  (as  the  actual  or  assumed  relation  of 
French,  19  Ga.  316,  321;  May  v.  May,  parent  and  child),  or  on  other  grounds, 
28  Ala.  14X,  152;  Duckworth  t^.  Butler,  the  law  raises  a  presumption  that  the 
31  Ala.  164;  Thomas  v.  Capps,  5  Bush  second  instrument  was  an  ademption  of 
(Ky.)  273,  276;  Ferguson  v.  Bush  the  gift  by  the  instrument  of  earlier  date, 
(Ky.),  7  S.  W.  Rep.  537.  evidence  may  be  gone  into  to  show  that 

*'The  evidence  does  not  touch  the  such  presumption  is  not  in  accordance 

will;  it  proves  only  that  a  given  trans-  with  the  intention  of  the  author  of  the 

action   took   place  after  the  will  was  gift,  and,  where  evidence  is  admissible 

made,  and  proves  what  that  transaction  for  that  purpose,  counter  evidence  is 

was,  and  calls  upon  the  court  to  decide  also  admissible.     In  sucli  cases,  the  evt- 

whether  the  legacy  given  by  the  will  is  dence  is  not  admitted  on  either  side  for 

not  thereby  adeemed.     Ademption  of  the  purpose  of  proving  in  the  first  in- 

the  legacy,  and  not  revocation  of  the  stance,  with  what  intent  either  writing 

will,  is  the  consequence  for  which  the  was  made,  but  for  the  purpose  only  of 

defendant  contends;  a  distinction  which  ascertaining  whether  the  presumption 

is  marked  by  Lord  Hardwicke  in  the  which  the  law  has  raised  be  well  or  \\\ 

case    of   Rosewell  v,  Bennett,  3  Atk.  founded.     For  this  it  will  be  sufficient 

(Eng.)   77.     The  defendant  does  not  to  refer  to  the  case  of  Hurst  t>.  Beach,  5 

say   the  will   is  revoked;  he  says  the  Madd.  (Eng.)  351,  and  the  cases  cited  in 

legatee    has    received    his    legacy    by  the  elaborate    judgment  of  the   Lord 

anticipation.^'  Wigram,  V.  C,  in  Kirk  Chancellor  of  Ireland,  in  the  late  case 
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tion,  like  the  foregoing,  may  be  repelled  by  parol  or  any  kind  of 
extrinsic  evidence,*  and  the  evidence  so  offered  itself  rebutted  by 
parol,*  but  cannot  be  raised  by  extrinsic  evidence  in  the  first  in-^ 
stance  against  the  construction  of  the  will  or  of  the  second  instru-^ 
ment.*^     If  the  evidence  shows  that  the  subsequent  act  created 
not  merely  a  portion  generally,  but  was  intended  to  take  effect 
as  an   advancement   on   account   of    the   particular  legacy   be- 
queathed, the  case  is  analogous  to  the  payment  of  a  legacy  to  a 
stranger  by  the  testator  in  his  lifetime,  and  the  legacy  is  adeemed 
by  the  payment  and  expressed  intention  without  the  aid  of  im- 
plication at  all.     Such  evidence  is  admissible  not  to  raise  the  pre-^ 
sumption  that  the  legacy  and  the  portion  are  the  same,  as  in  the 
previous  instance,  but  to  show  that  such  is  the  case  without  the 
aid  of  the  presumption.     Evidence  of  the  same  kind,  of  course^ 
is  admissible,  is  rebutter  and  surrebutter.^     Legacies  to  strangers 

of  Hall  v.  Hill,  X  Dr.  &  W.  (Eng.)  94,  in  4.  Biggleston  v,  Grubb,  2  Atk.  (£ng.> 

which  he  fully  considers  the  effect  of  acts  48;  Rose  well  v.  Bennett,  3  Atk.  (Eng.> 

introduced  in  adeeming  legacies.    Har-  77;    Thalluson  v.  Woodiord,  4  Madd^ 

topp  V.   Hartopp,  17  Ves.  (Eng.)   192;  (feng.)   420,  426;  Kirk  v,  Eddowes,  3.. 

Powjrsi;.Mansfield,3M)rl.  &Cr.  (Eng.)  Hare   (Eng.)   509;  Richards  v.  Hum- 

359,  and  numerous  other  cases."    Wig-  phrejs,  15  Pick.  (Mass.)  133;  Langdon 

RAM,  V.  C,  in    Kirk    v,    Eddowes,  3  v.  Astor,  16  N.  Y.  9;  Jones  v.  Mason,  5: 

Hare  (Eng.)  509,  516.     See  Parks    v.  Rand.  (Va.)  577. 

Parks,  19  Md.  323;  Cecil  t>.  Cecil,   20  This  distinction  may  be  of  import- 

Md.  1^3.  ance.    Thus  evidence  merely  to  show 

1.  riopwood  v.  Hopwood,  7  H.  L.  that  the  subsequent  act  was  intended  as. 
Cas.  (Eng.)  727;  Pole  v,  Somers,  6  a  portion  or  provision  for  the  child 
Ves.  (Eng.)  309;  Trimmer  v,  Bayne,  7  would  not  be  admissible  where  from 
Ves.  (Eng.)  518;  Davys  v,  Boncher,  3  the  nature  of  the  bequest  no  presump- 
Y.  &  Coll.  (Ene.)  397;  Powys  v.  Mans-  tion  arises  that  the  legacy  was  also  in- 
field, 3  Myl.  &  Cr.  (Eng.)  359,  375;  tended  as  a  portion.  For  flie  ooly  way 
Kirk  V,  Eddowes,  3  Hare  (Eng.)  509,  such  evidenoe  ooold  become  operattve- 
517.    See  Miner  v.  Atherton,3;5  Pm.  St.  would  be  by  establishing  the  intent  to 

I&,  537;  Swooped  Appeal,  27  Pm.  St.  create  a  portion  by  the   testamentary 

E,  61 ;  GUI's  Estate,  i  Pars.  (Pa.)  139;  provision     against     the     construction, 

leigler  v.  Eckert,  6  Pa.  St.  13;  Sims  v.  placed  upon  the  will.    On  this  ground 

Sims,  10  N.  J.  £q.  1^8,  163;  Timberlake  Lord    Lougborough,    having    heldT 

V.  Parish,  5  Dana  (iCy.)  346;  Clenden-  that  a  residuary  legacy  would  not  be 

ing  V,  Clymer,  17  Ind.  155.  presumed  to  be  a  portion,  rejected  ex- 

8.  Kirk  v,  Eddowes,  3  Hare  (Eng.)  trinsic  evidence  to  show  that  a  subse- 

509,  517;  Powys  V,  Mansfield,  3  Myl.  &  quent  gift  was  intended  to  operate  as  an 

Cr.  (Eng.)  359,375;  Sims  v,  Sims,  10  advancement.    The  position  that  a  resi- 

N.  J.  Ek}.  150,  163;  Miner  v,  Atherton,  duary  bequest  cannot  be  presumed  in- 

35  Fa.  St.  536,  537.  tended  as  a  portion  has  since  been  re- 

8.  Fremantle  v.  Banks,  5  Ves.  (Eng.)  versed  (^ante^  f  III,  4,  5);  but  the  prin- 

79;   Sir  E.  Sugden,  in  Hall  v.  Hill,  ciple  of   the    decision,  supposing   the 

I  Dm.  &  War.  (Irish)  94,   119;  Wig-  position  correct,  is  still   good.     Free- 

RAM,   V.  C,  in   Kirk  v,  Eddowes,  3  mantle  v.  Banks,  5  Ves.  (Eng.)  79.  See 

Hare  (Eng.)  509,  517;  Sims  v,  Sims,  10  Sir  E.  Sugden,  m  Hall  v.  Hill,  i   Dr^ 

N.  J.  Eq.  150.     Compare  Ferguson   v.  &  W.  (Eng.)  94,  119. 

Bush  (Ky.),  7  S.  W.  Rep.  532.  The  same  principle  would   seem   to* 

Thus  in  Freemantle  v.  Banks,  ^  Ves.  apply  in  every  case  where  the  extrinsic 

(Eng.)     79,     the    evidence     rejected,  evidence  is  offered  to  prove  that  the 

while  apparently  merely  showing  that  subsequent  gift  was  intended  to  operate 

the  subsequent  act  was  intended  as  a  as  a  portion  or  advancement  of   the 

portion  in  effect,  militated  against  the  child's  interest  in  the   father's  estate,, 

construction  placed  by  the  court  on  the  and  the  differences  between  the  thing^ 

"will.  advanced  and  the  thing  bequeathed  are 
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may  be  shown  to  have  been  adeemed  by  extrinsic  evidence  of 
advancements  on  account  in  the  testator's  lifetime,^  or  that  the 
bequest  was  for  a  particular  purpose  not  inconsistent  with  that 
expressed  or  implied  in  the  will,  and  the  purpose  accomplished 
before  his  death.* 

In  the  case  of  a  stranger,  the  intent  to  adeem  must  be  proved ; 
in  the  case  of  a  child,  it  is  presumed ;  evidence  may  also  be  ad- 
mitted to  show  that  the  legacy  is  satisfied  by  the  legatee's  accept- 
ing something  from  the  testator  in  lieu  of  the  legacy  and  agree- 
ing to  make  no  further  demand.^ 

such  as  to  rebut  the  preBumption  that        But  this  seeme  doubtful.    DeGroffv. 

tliey  are  the  same  portion.  Terpenning,  14  Hun  (N.  Y.)  501, 303. 

On  the  other  hand,  where  the  evi-  Perhaps  the  real  distinction  is  that  if 
•dence  offered  goes  the  full  length  of  the  evidence  is  offered  to  show  the  in- 
showing  that  the  subsequent  act  was  in-  tent  to  adeem  by  subsequent  act,  the 
tended  to  operate  not  merely  as  an  ad-  declaration,  to  be  admissible,  must  be  at 
vancement  or  provision  for  the  child  or  about  the  time  of  the  act,  so  as  to 
generally,  but  is  in  fact  the  same  ^ro-  form  a  part  of  the  res  gesta,  De  Groff 
vision  in  a  different  form,  given  by  the  v.  Terpenning,  14  Hun  (N.  Y.)  300, 
testator  with  an  intent  to  adeem  the  303. 

legacy,  and  accepted  by  the  child  as        On  the  other  hand,  declarations  of 

■such,  the  ademption  depends  upon  the  testator,  to  rebut  the  presumption  of 

-express  declaration,  and  it  would  seem  ademption,  are  admissible  whether  pre- 

to  be  immaterial  whether  the  things  vious  or  subsequent  to  the  making  of 

were  ejusdem  generis,  or  equally  cer^  the    will,  and    whether    made    to  the 

tain.     (See  §  III,  5.)  legatee  or  a  stranger,  or  even  a  casual 

Thus  a  bequest  of  money  might  be  enquirer,  the  only  difference  being  that 

«hown  to  have  been  adeemed  bv  a  sub-  a  declaration  at  the  time  of  making  the 

-sequent   gift    of  a    house   and    lot,    a  will  is  of  more  consequence  than  one 

promissory  note,  or  cash  in  hand  to  the  afterwards,  and  a  declaration  after  the 

husband  of  the  legatee  at  her  instance  will  as  to  what  he  had  done  is  entitled 

and  request.   See  Briggleston  v.  Grubb,  to    more  credit  than   one  before    the 

a  Atk.  (Eng.)  48;  Lloyd  v.  Harvey,  2  will  as  to   what   he  intended    to  do. 

Rus.   &   M.  (Eng.)   310,  316;  Kirk  v.  Trimmer  v,  Bavne,  7  Ves.  (Eng.)  518. 

Eddowes,    3    Hare,    (Eng.)    509,   521;  See  Weall  v.  Rice,  2  Rus.  &  M.  (Eng.) 

Langdon  v,  Astor,  16  N.  Y.  9;  Rich-  260;  Gibson,  C.  J.,  in  Zeiter  v,  Zdter, 

ards  V,  Humphreys,  15   Pick.  (Mass.)  4  Watts  (Pa.)  212,  214;  Zeiglerv.  Eck- 

133.  art,  6  Pa.  St  13, 18. 

1.  Richards  v.  Humphreys,  ic  Pick.        Testator's    dfeclarations    are    incom-" 
<Mass.)  1J3.    See  Pankhurst  v,  Howell,  petent  to  convert  a  loan  made  by  him  to 
L..  R.,  6  Ch.  App.  (Eng.)  136.  his  son  in  law  into  an  advancement  to 

2.  Monck  V,  Monck,  i  B.  &  B.  (Eng.)  the  daughter,  in  order  to  defeat  a  legacy 
303.  See  Rosewell  v.  Bennett,  3  Atk.  ^iven  to  the  latter  by  the  will  of  her 
(Eng.)  77.  father,  executed  after  the  creation  of  the 

8.  Kirk  v,  Eddowes,  3  Hare  (Eng.)  debt.    Youndt's  Appeal,  13  Pa.  St  575, 

509;  Howze  V.  Mallet,  4  Jones  Eq.  (N.  581. 

Car.)    194.     See    Tones    v.    Mason,  5  Bao«lpto. — The  lesatee's  receipt  is 

Rand.  ( va.)  577;  {•  III, 6.  also  admissible  as  evidenceof  the  char- 

Declarattona.  —  Declarations  of  the  acter  of  the  advance,  and  to  show  that 

testator  accompanying  the  act  of  ad-  it  was  made  on  account  of  the  legacy, 

vancement    are    admissible.      Kirk   v,  Cowles  v.  Cowles,  56  Conn.  240. 

Eddowes,   3     Hare    (Eng.)    509,  5x8;  The  fact  that  the  legatee  who  gave 

Gilliam  v.  Chancellor,  43  Miss.  437, 449.  the  receipt  was  a  married  woman  is  of 

And  it  has  also  been  said  by  some  no  consequence  in  determining  whether 

writers  that  subsequent    declarations,  the    legacy    is    adeemed.     Roquet    tr. 

whether    constituting    a   part    of   the  Eldridge  (Ind.),  20  N.  E.  Rep.  733. 

transaction  or  not,  are  equally  admls-  Book  sntriM,  if  made  before  the  will, 

^ble  upon  the  question  of  ademption,  and  referred  to  in  the  instrument,  are 

2  Redf.  on  Wills,  x88  P.  7;  443  PI.  7;  admissible  to  show  amounts  advanced 

Rop.  Leg.  (2nd  Am.  ed.)  364*409.  to  the  children,  legatees,  and  directed 
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IV.  SiBT  AJTD  LWAcns  CiTiimflFBD  QfH  Laih)— 1.  Gharges  of  Debti. 

— ^At  common  law,  the  lands  of  a  decedent  were  not  liable  for 
his  simple  contract  debts  unless  charged  thereon  by  the  deceased 
owner.^  The  effect  of  such  charge,  in  the  absence  of  an  expressed 
or  implied  intent  to  exonerate  the  personalty,  vras  merely  to 
create  an  additional  fund  for  the  payment  of  the  debt  in  case 
the  personalty  proved  insufficient.*  In  the  United  States,  the 
enactment  of  statutes  making  the  real  estate  of  a  decedent  li- 
able for  his  debts  of  every  grade  or  dignity  without  preference 
in  favor  of  special  creditors,  has  rendered  the  consideration  of 

to  be  deducted  from  their  legacies;  but  of  equity  fell  into  the  way  of  straining 

if  made  afterwards,  cannot  be  allowed  the  words  of  the   instrument,  to  dis- 

to  affect  the    scheme  of   distribution,  cover  an  implied    intention  to   charge 

Matter  of  Robert,  4  Dem.  (N.  Y.)  185.  the   lands  in    aid    of  the    personalty. 

See  books  as  evidence,  2  Am.  &  Eng.  Very  slight  words,  as  a  general  direc- 

Encyc.  of  Law  467  J.  tion  for  the  payment  of  debts,  was  con- 

Bfltet  of  BeleajM. — A  written  release  sidered    sufficient   indication    of   such 

under  seal  by  the  legatee  on  receipt  of  intention.    2  Jarm.  Wills  (5th  Am.  ed.) 

^the  sum  advanced  as  his  portion,  ex-  '582,  *6o2,   and  cases  cited;    Hawkins 

pressly  discharging  the  estate  of   all  Wills    (2nd  Am.  ed.)   282;   Matter  o€ 

claims  thereon,  and  covenanting  not  to  City  of  Rochester,  no  N.  Y.  159;  Har- 

make  any  claim,  although  inoperative  ris  v.   Douglas,  64  III.  466,  472;  Gaw^ 

as  a  technical  release,  since  the  legatee  v,  Huffman,  12  Gratt.  (Va.)  628,  633; 

has  only  an  expectancy,  has,  where  the  Downman  v.  Rust,  6  Rand.  (Va.)  507;. 

amount  so  advanced  exceeds  the  legacy,  Darrington  v.  Borland,  3  Port.  ( Ala.> 

and  the  will  preceded  the  advancement,  9,  32. 

been  allowed  to  take  effect  by  way  of  The  effect  of  statutes  subjecting  land 

estoppel  and  adeem  the  legacy.    Low  to  debts  of  decedent  without  pre^ference 

V.  Low,  77  Me.  37,  40.     See  Quarles  v.  to  specialty  creditors,  seems  to  be  to- 

Quarles,  4  Mass.  680;  Kenny  v.  Tucker,  lead  the  court  to  require  as  strong  im- 

8  Mass.   143;    Fitch  v.  Fitch,  8  Pick,  plication  to  create  a  charge  of  debts  afr 

(Mass.)  480;  Trull  v.  Eastman,  3  Met.  of  legacies.     See  f  IV,  3,  if,  (i). 

(Mass.)  121;  Snell  v.  Tuttle,  44  Hun  durge    DliUngniilied  from  Tmit. — 

(N.  Y.)  324.  "If  I  give  to  A  and  his  heirs  all  my 

In  Kenny  v.  Tucker,  8  Mass.  143.  it  real  estate  charged  with  my  debts,  that 

was  held  that  the  fact  that  the  amount  is  a  devise  to  him  for  a  particular  pur- 

received  is  much  less  than  the  child's  pose,   but  not  for  that  purpose  alone^ 

interest  under  the  statute  of  distribu-  If  the  devise  to  him  is  on  trust  to  pay 

tions  does  not  invalidate  the  transac-  my  debtsy  that  is  a  devise  for  a  particu- 

tion.  lar  purpose,  and  nothing  more.     And 

Such  a  contract,  when  not  under  seal,  the  effect  of  these  two  modes  admits- 
is  void  for  want  of  consideration^  since  just  the  difference;  the  former  is  the  de- 
the  same  result  could  have  been  effected  vise  of  an  estate  for  the  purpose  of  giv- 
by  the  testator  by  changing  his  will,  ing  the  devisee  the  beneficial  interest, 
and  can  operate  only  as  a  receipt.  Burn-  subject,  however,  to  a  particular  pur- 
ham  V,  Comfort,  108  N.  Y.  535,  539;  pose  by  way  of  charge;  the  latter  is  a. 
Allen  V.  Allen,  13  S.  Car.  5x2,  528.  devise  for  a  particular  purpose,  with 

Where  the  testator,  after  the  son  had  no  intention  to  give  kirn  any  bene- 
relinquished  all  claim  upon  his  estate,  ficial  interest^"*  In  the  latter  case- 
subsequently  directs  that  he  shall  share  as  to  so  much  of  the  property  given  as* 
in  certain  property  "with  the  rest  of  my  is  not  required  for  the  expressed  pur- 
heirs,''  such  clause  revokes  the  former  pose,  a  trust  results  to  the  donor,  but 
arrangement.  Turner's  Appeal,  52  not  in  the  former.  King  v»  Dennison,. 
Mich.  398.  See  Sheriff  v.  Brown,  5  i  V.  &  B.  (Eng.)  260,  272;  Wood  v, 
Mackey  (S.  Car.)  172;  Dunham  v.  Av-  Cox,  2  Myl.  &  Cr.  (Eng.)  684;  Tregon- 
erill,  45  Conn:  6x,  86.  well  v.  Sydenham,  3  Dow.  (Eng.)  194^ 

1.  See  Debts  of  Decedents,  §  4.  210. 

Owing   to     the    manifest    injustice  2.   Stevens  v,  Gregg,    10  G.    &   J- 

caused  by  exempting  the  realty,  courts  (Md.)  143,  147.    SeeLupton  v.  Lup- 
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^hat  words  will  be  sufficient  to  create  a  chaise  unimportant,  and 
the  only  question  which  can  arise  is  whether  the  lands  are 
charged  in  exoneration  of  the  personalty  or  are  made  liable  pari 
passu  with  it.^ 

2.  Charge  of  Legaoiet. — ^The  personalty  is  not  only  the  primary, 
but  the  only  fund  liable  for  the  payment  of  legacies,  unless  they 
are  charged  on  the  realty  by  express  direction  or  by  necessary  im- 
plication. Such  a  charge  may  operate  (i)  in  aid  of  the  personalty, 
furnishing  an  additional  fund  on  its  exhaustion ;  *  (2)  or,  as 
where  the  real  and  personal  *  estate  is  blended  together,  by  ren- 
<iering  both  \\ib\^  pari  passu  \  (3)  or  in  exoneration  of  the  per- 
sonalty by  transferring  the  primary  liability  to  the  realty ;  *  (4) 
by  creating  a  charge  on  the  land  to  the  exclusion  of  the  person- 
alty.* A  mere  charge  on  the  land  or  on  the  devisee  in  respect 
to  the  land  in  the  absence  of  express  words  or  implication  does 
not  exonerate  the  personalty  or  aflect  its  primaiy  liabilities,  but 
creates  an  additional  security  on  its  insufficiency.* 

3.  EzpreMions  Which  Charge. — To  charge  the  land  with  the  pay- 
ment of  debts  or  legacies  requires  express  words  or  necessary  im- 

ton,  2    Johns.  Ch.  (N.  Y.)  614,  628;  ton,    43    Pa.   St.  278,  394;   Miller  v. 

Risk's  Appeal,  no  Pa.  St.  171.  Bowman,  60  Pa.  St.  404,  407;  Alexan- 

1.   Woerner   Am.  L.  of  Adm.,  §  490;  der  t;.  McMurrajr,  8  Watts  (Pa.)  504, 

2    Jarm.    Wills   (5th    Am.  ed.)   *so4;  510;   Re  City  of   Rochester,  46    Hun 

Debts  of  Decedents,  §  ±\  Re  Rochester,  (N.  Y.)  651;  Baylor  v.   Dejarnette,   13 

46  Hun  (N.  Y.)  651,  655;  s.  c,  no  N.  Gratt.  (Va.)  152,  171;  Steele  v.  Steele, 

Y.  X59.  64  Ala.  439;  Abbay  v.  Hill,  64  Miss. 

Under  the  English  statute  the  credi-  340.    Compare  Debts  of  Decedents, 

tor  has  no  such  lien  on  the  estate  as  he  vol.  5,  Am.  &  Eng.  Encyc.  of  Law,  pp. 

has  under  an  actual  charge  and  cannot  26c,  307. 

follow  the  land  devised  into  the  hands  It  should  further  be  remarked  that  a 

of  the  alienee.    2  Jarm.  Wills  ( ^th  Am.  charge  of  all  the  debts  upon  a  8p€%ific 

ed.)  '584;  Spackman  v.  Timbrel,  8  Sim.  devise   will  not  have  the  eflfect  of  re- 

(Enaj.)  2«,  260;  Ball  v.  Harris,  4  Myl.  leasing  property  devised  to  others  from 

&  CTr.  (Eng.)   264,  267.     See   Meakin  a  sale  to  pay  debts,  if  that  devised  to 

V.  Duvall,  43  Md.  372,  378;  Steele  v.  others  proves  insufficient  for  the  pur- 

Steele,  64  Ala.  438,  458;  Debts  of  De-  pose.  Duncan t/. Gainer,  1 08 Ind. 579, 583. 

cedents,  pp.  265,  307,  309.  2.   In  Connecticut^  lands  not  specifi- 

Though  even  under  a  general  charge,  cally  devised  are    liable    for    general 

the    creditor's    lien    may    be  lost    by  legacies  on  the  personalty  proving  in- 

transfer  to  a  bona  fide  purchaser  for  sufficient.    Gen.  Stat.  1875,  p.  370. 

value  without  notice,  since  such  pur-  3.   See  §  IV,  6. 

chasers  are  not  bound  to  see  the  ap-  4.   §  IV,  3,  4,  6. 

plication   of  the   purchase    money.     2  5.   §  IV,  5. 

Jarm.  Wills  (5th  Am.  ed.)  ♦584;  Sugd.  6.  Tole  v.  Hardy,  6  Cow.  (N.  Y.) 

V.  &  P.   (14th  ed)  655.     See  Page  v.  33J,    340;    Livingston   v.   Newkirk,  3 

Ada,    4    Beav.    (Eng.)    269;     Glofen-  John.  Ch.  (N.  Y.)  319;   Hannahs  Ap- 

kemper  v.  Bryson,  79  Ky.  353,  357,  §  peal,  31  Pa.  St.  53,  57.     See  M V,  3,  4. 

IV,  8,  n.  The  formula  "after  the  payment  of 

A  further  difference  is  that  the  stat-  funeral  expenses  and  just  debts,  I  give," 

ute    of   limitations   runs    against     the  etc.,  preceding  the  dispositions  in  a  will 

creditor's    remedy    under    the  statute,  of  both  real  and  personal  estate,  indi- 

but  is  suspended  in  the  case  of  a  clear  cates  a  purpose  not  to  charge  the  testa- 

and  explicit  trust.    Gates  v.  Shugrue,  tor's  realty  specially,  but  to  make  all 

35   Minn.  M2;   Apiew  v.   Fetterman,  the  bequests  of  the  will,  real  or  personal, 

4  Pa.  St.  50, 61 ;  Gilbert  v.  Morrison,  6  subject    to     the    payment    of    debts. 

N.  Y.  S.  491.    See  Buehler  v.  Buffing-  Decker  v.  Decker,  121  111.  341. 
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plications.^  What  language  will  amount  to  an  express  charge 
must  always  be  a  matter  of  construction  and  interpretation  de- 
pending upon  the  terms  employed  in  each  individual  case.  A 
charge  will  be  implied  if  the  language  of  the  will  indicates  that 
the  testator  intended  the  legacies  to  be  paid,  knowing  that  his 
personal  estate  would  be  insufficient  for  that  purpose,  or  if  it 
appear  that  in  giving  the  legacies  he  had  the  real  estate  in  mind, 

Oharge   DtBtlngnlBhod  from  Trust. —  The  debt  of  a  devisee  to  the  testator 

See  §  IV,  I,  note.  is  not  a  charge  on  lands  devised  to  him 

1.  Logan  t/.DeShacy,  Clarke  Ch.(N.  in  the  absence  of  language  in  the  will 

Y.)  200;  Lupton  V,  Lupton,  2  Johns,  making  such  debt  a  charge.    La  Foj  v. 

Ch.  (N.  Y.)  623;   Bevan   v.  Cooper,  7  La  Foy,  (N.J.)  10  Atl.  Rep.  266. 

Hun  (N.  Y.)  117;  Gerken's  Estate,  i  See  further  as  to  implied   charges. 

Tuck.  (N.  Y.)  49;  Mellon's  Appeal,  46  Qjiimbjr  v.  Frost,  61  Me.  77;  Daven- 

Pa.  St.  165;  Okeson^s  Appeal,  59  Pa.  port  v.  Sargent,  63  N.  H.  538, 543;  Cram 

St.  99;  Montgomery  v,  McElroy,  3  W.  v.  Cram,  63  N.   H.  35;  Hoyt  v.  Hojt, 

Sl  S.  Pa.  St.  370;  Thompson's  Appeal,  85  N.  Y.  142;   LaFavre  v.  Foole,  8^ 

(Pa.)   II  Atl.  Rep.  455,  456;  Carter  v.  In.  Y.  95;  Reynolds  v.   Reynolds,   10 

Worrell,  96  N.  Car.  358.     As  to  Ken-  N.  Y.  257;  Manson  v.  Manson,  8  Abb. 

tucky,    see  Porter   v.   Ford,  7  S.    W.  N.  C.  (N.   Y.)    123;   Harris  v.  Fly,  7 

Rep.  29.  Paige  (N.  Y.)42i;   Walter's   Appeal, 


considered 

The  intention  to'charge  must  clearly  lish  ^v.   Harvey,  2   Rawle    (t^a.)    305; 

appear.    Gridley  v,  Andrews,  8  Conn.  Ripple  v.  Ripple,  i  Rawle  (Pa.)  386; 

5;   Mathewson  v.  Saunders,  11  Conn.  Brands  v.   Hartung,  38  N.  J.  E<^  42; 

144;     Leavenworth     v.    Marshall,    19  Stevens  v,  Gregg,  10  G.  &  J.   (Md.) 

Conn.  408;  Myers  v,  Eddv,   57  Barb.  143;  Budd   v,   Williams,   26  Md.   265; 

(N.  Y.)  263;  Penny's  Appeal,  109  Pa.  Read  v.  Calker,  18  W.  Va.  263;  Hally- 

St.  323;  Wright's  Appeal,  12  Pa.  St.  burton    v.    Carson,    86  N.   Car.   290; 

256;   Appeal  of  Gorgas  (Pa.),  12  Atl.  Lamens    v.    Read,   14   Rich.   £q.   (S. 


Rep.  41b;  Van  Winkle  _t;.  Van  Houten,  2  Car.)  245,  261;  Hill  v,  Jones,  6c  Ala. 

~        m  V.  Potts,  214;  Duncan  v.  Wallace,  114  Indf.  i 

•)  313;  iJudd  V.  Will-  Heslop  v.  Galton,  71   111.  528; 

ams,   26  Md.  265;  Ogle  v.  Tayloe,  49  v.  Mastin,  19  Mo.  App.  614;   Allen  v. 


2  Gr.  Ch.  (N.  J.)  ^13;  Budd  v.  Will-  Heslop  v.  Galton,  71   III.  528;   French 

ams,   26  Md.  265;  Ogle  v.  Tayloe,  49  v.  Mastin,  19  Mo.  App.  614;   Allen  v. 

Md.  158;  Dugan  v.  Hollins,  4  Md.  Ch.  Patton,  83  Va.  255;  Phillip's  Appeal 

ijo;    Stevens    v.  Gregg,  10    G.  &  J.  (Pa.),     7   Atl.    Rep.    918    and    note; 

(Md.)  143;   Howard  v.  Wofford,  16  S.  Schmehl's   Appeal  (Pa.),  8   Atl.  Rep. 

Car.  148;  Kirkpatrick  v.   Chestnut,  5  874  and  note. 

S.  Car.  (N.  S.)  216;  Arnold  v.  Dean,  A  devise  by  testatrix  to  each  of  her 

61  Tex.  249,  253;   Cooch  v.  Cooch,  5  three  daughters  of  one  third  of  her  es- 

Houst.  (Del.)  5*40,  563;   Evans  v.  Beau-  tate,  ''provided  there  shall  be  set  apart 

mont,  i6Lea  (Tenn.)7i3,  718;  Toney  V.  from  her  share"  a    certain   legacy   to 

Spragius,  80  Ala.  541 ;  Clyde  v.  Simp-  each  of  her  children,  payable  when  such 

son,  4  Ohio  St.  445;   Geiger  t\  Worth,  children  reached  the  age  of  twenty -one, 

17  Ohio  St.  564;  Scott  V.  Morrison,  5  charges  the  legacies  to  the  grandchil- 

Ind.  551.  dren  on  each  parent's  share.    Framp- 

A  mere  general  direction  in  a  will  to  ton  v.  Blume,  120  Mass.  152. 

pay  debts  is  not  a  charge  upon  the  real  A  charge  of  legacies  has  been   im- 

estate  for  that  purpose,  and  furnishes  plied  where  all  the  land  was  given  to 

no  evidence  of  an  intent  to  charge  it.  testator's   widow  for  life,   and  all   the 

Harmon  v.  Smith,  38  Fed.  Rep.  482.  personalty  absolutely,  and  the  legacies 

The  words  ''First  I  will  and  direct  were  to  be  paid  after  her  death,  only 

that  all  my  legal   debts,  legacies  and  part  of  the  real  estate  being  given  over 

funeral  expenses  shall  be  fully  paid,"  in  remainder.    Clery's  Appeal,  35  Pa. 

at  the  beginning  of  a  will,  are  not  suffi-  St  54. 

dent.  Kiehtley  v,  Kightley,  2  Ves.  Jun.  A  will  in  one  clause  devised  a  tract  of 

<£ng.)  328.  land  to  the  testator's  son  H.    In  an- 
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other  clause  a  pecuniary  legacy  to  a  tion  is  placed  upon  the  same  footing 

daughter  was  made  an  express  charge  with  one  that  is  charged.    Deveraux  v. 

on  this  land,  and  in  the  same  clause  an-  Deveraux,  78  N.  Car.  386. 

other  tract  of  land  was  devised  to  an-  A  power  of  sale  with  direction  that 

other  son,  C,  and  a  pecuniary  legacy  to  the  purchaser  hold  the  amount  of  A's 

another  daughter,  I .    This  last  legacy  and  B's  shares  till  they  come  of  age, 

was  not  made  an  express  charge  on  the  '*by  giving  them  good   and    sufficient 

land  devised  to  C;  but  the  will  provided  security  and  paying  the  interest,"  raises 

that  the  son  C  should  manage  the  en-  a  charge  on  the  land  in  the  hands  of 

tire  estate,  including  the  land  devised  the  first  purchaser.    Neal  v.  Tomy,  4 

to  C,  until  the  legatees  and  devisees  ar-  Clark  (Pa.)  421. 

rived  at  full  age,  and  that  he  should  Wlietlier  an  Annuity  la  Charged  Upon 

pay  the  legacy  to  I  by    instalments,  the  Land   or  on  the  Bents  and  Profits- 

Held^  that  the  legacy  to  I  was  a  charge  Only. — See  f  VI,  3.  a,  (4),  note, 

on  the  land  devised  to  C.    Carter  v.  *^An  unlimited  indefinite  charge  upon 

Worrell,  96  N.  Car.  358.  rents  and  profits  is  a  charge  upon  the 

A  testator  devised  property  to  his  corpus^  just  as  an  unlimited  indefinite 
wife  for  life,  with  power  to  dfispose  of  gift  of  rents  and  profits  is  a  gift  of  the 
the  same  by  will  in  such  manner  as  corpus.  Phillips  v.  Gutteridge,  3  De  G. 
she  might  see  fit.  The  wife,  who  was  J.  &  S.  (Eng.)  332,  336;  Earl  of  Port- 
possessed  of  no  other  real  estate,  di-  arlineton  v,  Dorner,  4  De  G.  J.  &  S. 
rected  by  her  will  that  all  her  debts  be  (Eng?)  161.  See  Metcalfe  v.  Hutchin- 
paid,  and  devised  all  her  property,  real,  son,  L.  R.,  i  Ch.  D.  (Eng.)  591;  Birch 
personal  and  mixed,  to  her  daughters,  v.  Sherratt,  L.  R.,  2  Ch.  'App.  644: 
who  were  also  the  remaindermen  un-  Kermode  v,  MacDonald,  L.  R.,  3  Ch. 
der  the  testator's  will.    Held,  that  the  App.  584. 

will  was  a  valid  execution  of  the  power,  A  legacy  so  charged  is  an  interest  in 

but  that   the  direction    to  pay    debts  land.    Brook  v.  Badley,  L.   R.,   4  Eq. 

did  not  charge  the  land  with  the  debts  (Eng.)   106;  L.  R.,  3'  Ch.  (Eng.)  672. 

of  the  wife,  especially  as  the  wife  had  See  In  re  HilFs  Trusts,  L.  R.,  16  Ch. 

no  power  to  encumber    it.      Balls  v.  D.  (Eng.)  173;  Mannox  v.  Greener,  L. 

Dampman,  69  Ind.  390.  R.,  14  Eq.  (Eng.)  456. 

A  testator,  by  will,  gave  his  property  Where  a  devise  was  to  A   for  life, 

to  his  children,  advances  to  be  deducted  remainder   to  the  children  in   fee,   A 

from   the  shares  of  each.      He  after-  paying  £40,  the  £40  was  Meld  to  be  a 

wards,  by  a  codicil,  revoked  the  devise  charge  on  the  land,  and  not  on  A*s  estate 

to  his  son  R,  and  gave  R*s  share  to  R*s  in  the  land.     Sadd  v.  Carter,  Pre.  Ch. 

wife.     Held,  that  she   took   the  devise  (Eng.)  27;  s.  c,  2  Eq.  Cas.  Abr.  (Eng.) 

charged  with  advances  to  R.   Buehler's  370;  Q&^^c^  ^-  Q^ick,  Saxt.  4.    Compare 

Appeal,  100  Pa.  St.  385.  Pawlett  v.  Perry,  4  Vin.  Abr.  (Eng.) 

A  married  woman  who  had  incurred  461;  2  Eq.  Cas.  Abr.  (Eng.)  497.     Can- 
debts  on  her  own  account  directed  by  /ra,  Jackson  v.  Atwater,   19  Hun  (N.. 
will  that  they  be  paid  out  of  her  estate,  Y.)  627. 

and  by  a  subsequent  clause  devised  her  But  where  an  estate  less  than  a  fee 

estate  to  her  husband.     Held^  that  the  was  given  to  A  with  a  legacy  to  B,  to 

husband  took  subject  to  the  payment  of  be  paid  by  A  **out  of  the  estate  given 

the  debts.     McCullough  v.  C5opeland,  to  him,  the  charge  was  Ae/</ to  rest  only 

40  Ohio  St.  329.  on  A's  estate  in  the  land  and  not  on  the 

Where  the  testatrix,  having  but  little  land.     Wallington  v,  Taylor,  Saxt.  (N.. 

personal   property   and   real   estate    of  J.)  314.     See  Taylor  v.  Taylor,  L.  R.,. 

considerable  value,  gave  two  pecuniary  17  Eq.  (Eng.)  324;  Worth  v.  Worth,  95, 

legacies   to  friends  as  tokens  of  affec-  N.  Car.  239,  243. 

tion,  and   made   her  brother  executor  The  words  ^*A  G  is  to  have  her  sup- 

and  residuary  legatee,  it  was  keld  that  port  out  of  the  land"  have  been   Aeld 

she  intended  the  legacies  to  be  charged  not  to  constitute  a  charge  on  the  corpus 

upon   the   real  estate.      Downman    v.  but  to  give  the  right  to  support  out  of 

Rust,  6  Rand.  (Va.)  587.  the  rents  and  profits  only.     Gray  v. 

But  no  intention  to  create  a  charge  is  West,  93  N.  Car.  442.     See  Howard  r\ 

implied  from  a  bequest  to  A  "  to  make  WofFord,  x6  S.  Car.  148;  Gray  v.  West, 

her  equal  to  the  rest."    Okeson's  Ap-  93  N.  Car.  442;    s.  c,   53    Am.  Rep. 

peal,  59  Pa.  St.  99.     But  compare  Siron  462. 

V,  Ruleman,  32  Gratt.  (Va.)  215.  The  payment  of  such  annuity  is  not 

Otherwise  where  the  legacy  in  ques-  a    condition    the    nonperformance    of. 
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which  defeats  the  devise.    Misenheimer  and  must  be  kept  down   by   the  life 

V,  Sifford,  44  N.  Car.  592.  tenant,  and  on  the  termination  of  the 

An  annuity  to  be  paid  from  the  "in-  life  estate  by  the  remainder  man,  and 

come  of  my  property"  is  a  charge  upon  on  insuflSciency  of  rents  and  profits  the 

the  gross  income.      Smith  v.  Fellows,  annuity  becomes  a  charge  on  the  fee  to 

131  Mass.  20;  In  re  Cushing*s  Will,  58  be  raised  by  mortgage  or  otherwise  out 

Vt.  363.  of   the  estate.      Clason  v.   Lawrence, 

An   annuity  payable  out  of  certain  3  Edw.  Ch.  (N.  Y.)  48,  54. 

land,    with    power   to  enter  on  thirty  See   Mitchener   v.   Atkinson,  63  N, 

days*  default,  and  take  rents  and  pro-  Car.   585;  Parks  v.   Perry,    2    Blackf. 

fits  until  amount  due  is  satisfied,  is  a  (Ind.)  74;  Long  t;.  Read,  9  Lea  (Tenn.) 

charge  against   the   rents  and    profits  538. 

only.     Irwin  v.  Wollpert   (111.),  21  N.  Whether  a  direction  to  raise  money 

E.  Rep.  501.  out  of  "rents  and  profits"  is  -equivalent 

A  testator  bequeathed  to  his  daugh-  to  a  devise  of  the  land  and  warrants  a 
ter  for  life  a  certain  sum  of  money  per  sale  depends  wholly  upon  the  nature  of 
month  "out  of  the  rents"  of  certain  the  purpose  for  which  the  money  is  to- 
houses,  the  land  being  devised  to  be  raised,  and  the  general  tenor  of  the 
others,  "subject  to  the  reservations"  to  will.  2  Jarm.  Wills  (5th  Am.  ed.)  *6i2;. 
the  daughter,  and  after  their  and  her  Story  Eq.  Jur.,  \  1064,  1064  a;  Haydei 
death  the  rents,  income  and  profits  were  v.  Harck,  72  Mo.  253,  257;  Allen  w. 
given  over  "forever,"  with  the  state-  Barnes  (Utah),  12  Pac.  Rep.  912,  915; 
ment  that  "said  legacy  conveys  a  fee  Longwith  x\  Riggs,  123  111.  258. 
simple  in  all  my  said  real  property,"  to  This  question  can  be  more  advantage- 
the  last  taker.  Held^  that  the  gift  to  ously  discussed  under  Wills. 
the  daughter  was  not  charged  on  the  Legacies  for  Support. — See  ^  VI,  3, 
corpus  of  the  fund;  that  neither  the  fee  n,  (4)  note.  Where  testator  gave  his 
nor  the  life  estates  could  be  sold  to  pro-  wife  "the  use  and  control  of  the  two 
vide  a  fund  for  her,  and  that  the  devisees  east  rooms  of  my  house,"  with  the  fur- 
were  not  liable  personally.  Nudd  v,  niture  during  her  life;  and  directed  that 
Powers,  136  Mass.  273.  the  executors*  "in  consideration  what 

A  testator  charged  his  "estate"  with  I  have  done  for  them,  do  give  my  said 

an  annuity  to  be  paid  to  my  beloved  wife  a  decent  support  during  her  nat- 

wife  out  of  the  income  of  the  "estate."  ural  life,  and  allow  her  to  remain  in  my 

There  was  power  given  to  the  executor  house  as  above  devised  in   peace  and 

to  sell  any  portion  of  the  real  estate  in  quiet,"   the    widow    is    not    compelled 

case  of  necessity.    Held^  that  in  case  to  live  in  the  two  rooms,  and  does  not 

the  income  became  insufficient  to  pay  forfeit  her  rights  therein  by  going  else- 

the  annuity  it  was  payable  from   the  where;  nor  by  setting  up  an  independ- 

corfus  of  the  estate,  and  the  power  of  ent  establishment.     Such  a  charge   is 

sale  might  be  exercised.     Miller,  J.,  not  confined  to  the  lands  devised  when 

dissenting.     Moale  v.  Cutting,  59  Md.  devisees  take  other  benefits  under  the 

510.  will,  nor  is  it  affected  by  the  fact  that 

Where   a  devise  directed   that  pro-  testator  sold  the  lands  before  his  death, 

vision  be  made  out  of  the  proceeds  of  Hart  r.  Hart  (Ga.),  8  S.  E.  Rep.  182; 

certain   lands   for  the  maintenance  of  but  see  Cram  v.  Cram,  63  N.  H.  31. 

testator's     daughter,    keld^    that     her  Testator  devised  a  farm  to  his  son 

support  was  a  charge  on  the  land  and  "upon  condition  that  he  shall  keep,  pro- 

that  rent  accruing  after  her  death  was  vide   for,   and   support,"   the  testator's 

liable  for  debts  previously   contracted  wife  during  life,  "and  allow  her  to  re- 

for  her  support.      Long  v.  Read,  9  Lea  side  on  said  property  fre     of  expense 

(Tenn  )  538.     See  Bailey  v.  Bailey,  115  during  her  lifetime."     Held^  a  charge 

111.  551.  on  the  land  in  the  hands  of  a  purchaser 

An  annuity  charged  upon  a  lease  for  from  the  son,  and  she  having  justifiably 
years  which  was  forfeited  for  nonpay-  left  him  by  reason  of  his  failure  to 
ment  of  rent  and  leased  to  other  par-  maintain  her  on  the  farm,  equity  will 
ties  at  reduced  rates,  sufficient  to  pay  enforce  the  charge  and  adjust  the  ar- 
the  annuity,  is  payable  out  of  the  new  rears,  subject  to  a  proper  charge  for 
lease,  the  intent  being  to  charge  the  taxes,  and  necessary  repairs.  Garden- 
specific  land.  Shupp  v.  Gay  lord,  103  P.  ville  Permanent  Loan  Assoc,  v.  Walker, 
St.  319,  320.  52  Md.  452. 

An  annuity  charged  on  land  is  prima  But  where  the  house  burns  down  and 

facie  charged  on  the  rents  and  profits,  she  declines  an  offer  on  the  part  of  the 
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devisee  to  furnish  suitable  lodging,  she  statute  with  the  payment  of  debts,  a 

cannot    recover    money    against    him.  mere  power  to  sell  lands  for  the  paj> 

Bennett  v.  Akin,  38  Hun  (N.  Y.)  251.  ment  of  debts,  conferred  by  the  will  on 

Bzpress  Words. — Express  charges  are  the  personal   representative,  does  not 

those  which  arise  independently  of  the  create  a  trust  or  charge  on  the  lands  in 

general  dispositions  of  the  instrument,  favor  of  creditors,  nor  take  the  debt  out 

as  where  the  testator  expressly  directs  of  the  statute  of  limitations.    To  have 

that  the  legacy  to  A  '^shall  be  a  charge  that  effect,  the  will  must  clearly  show 

upon  the  land  herein  devised  to  B/'  or  an  intention  to  create  such  a  trust;  and 

that  *^all  legacies  herein  given  shall  be  when  it  is  created*  the  debts  are  taken 

charged  upon  the  real  estate  devised  by  out  of   the  operation  of    the    statute 

my  will."     Examples  of  express  charges  Steele  t\  Steele,  64  Ala.  438. 

will  be  found  in  M askell  v.  Farrington,  Where  the  statutory  provision  as  to 

7  De  G.  J.  &  S.  (Eng.)  338;  Makings  v.  payment  of  decedent's  debts  (R.  I.  Pub. 

Makings,  3  De  G.   F.  &  J.  (Eng.)  355;  St.,  ch.  189,  §§  i.  2)  was  that  the  estate 

In  re  Cooper's  Trusts,  4  De  G.  M.  &  should  be  chargeable  with  payment  of 

G.  (Ens.)  757;  Kempe  v,  Kempe,  5  De  just  debts — ^the  personal  estafe  prima- 

G.  M.  £  G.  (Eng.)  346.  rily,  unless  it  was  otherwise  directed  by 

Where  a  testator  dir^ects  the  payment  will, — a  provision,  in  a  devise  to  chil- 

of  legacies  out  of  his  "estate,"  without  dren  of  the  residuary  estate,  that  they 

more,  and  the  personalty  is  not  sufli-  should  pay  '*out  of  the  same  all  of  my 

cient,  devised  realty  is  not  chargeable  just  debts    is  not  inoperative  as  being  a 

with  them.      White   v.   Kauffman,  66  repetition  of  the  statutory  charge,  but 

Md.  89;  see  Worth  v.  Worth,  05  N.  was  keld  a.  direct  charge  upon  the  real 

■Car.  239;   see  Maybury  v,  Grady,  67  estate  included  in  such  devise,  and  at- 

Ala.  147.  tached  thereto  for  the  benefit  of  credi- 

DlBtlnctloii  Betireen  Debts  andLega-  tors  enforceable  in  equity.    Woonsocket 

•eles. — ^There  has  been  much  question  Sav.  Inst,  v,  Ballore  (R.  I.),   16  Atl. 

whether  it  requires  a  clearer  indication  Rep.  144;  i  L.  R.  A.  555. 

•of  intention  to  charge  lands  with  lega-  Devise  at  Api»ralsed   ValnatloiL — A 

•cies  than  debts.     Such  distinction  ap-  devise  to  A  at  an  appraised  value  does 

pears  to  have  been  a  natural  result  oi  not  f^^^^yac/^?  charge  testator's  debts  on 

the  extreme  length  to  which  the  courts  the  land  devised.    Spalding  v.  Spalding, 

.had  gone  in  holding  debts  to  be  charged  2  Root.  (Conn.)  271. 

by  loose  and  equivocal  expressions  the  But  such  devise  constitutes  a  charge 

unfairness  of  which   became  apparent  of  the    amount    appraised.      Hart    7*. 

when  applied  to  legacies.     In  favor  of  Homiller,  23  Pa.  St.  39;  Baker's  Appeal, 

«uch  distinction,  see  Davis  v.  Gardiner,  ^9  Pa.  St.  313;  Gilbert's  Appeal,  85  Pa. 

2  P.  W.  (Eng.)  187;  Kightley  v.  Kight-  St.  347. 

lej',  2  Ves.  Jr.  (Eng.)  328;  Keeling  v.  Otherwise,  however,  where  the  de- 
Brown,  5  Ves.  (Eng.)  361.  Contra,  vise  was  that  *the  plantation  be  offered 
Williams  v.  Chitty,  3  Ves.  (Eng.)  551;  to  A,  B  and  C.  or  whichever  one  of 
Trott  V.  Vernon,  Pre.  Ch.  (Eng.)  430;  them  will  take  it,  and  pay  iViy  executors 
Tompkins  v.  Tompkins,  Pre.  Ch.  (Eng.)  $4,500,  and  in  default  of  any  of  them 
397;  Alcockv.  Sparhawk,  2  Vern.  (Eng.)  being  willins  to  pay  this  sum,"  exec- 
228;  Wheeler  V.  Howell,  3  K.&  J.  (Eng.)  utors  to  sell.  Browder  v.  Jackson,  3 
198;  Ogle  V.  Ta^loe,  49  Mo.  158.  Lea  (Tenn.)  151. 

The  effect  of  statutes  subjecting  the  A  provision  in  a  will  that  the  value 

real  estate  of  decedents  to  liability  for  of   land    specifically   devised   shall  be 

debts  without  preference  for  sp>ecialty  charged  to  the  devisee  as  part  of  his 

creditors  is  to  lessen  the  tendency  of  share,  requires  that  the  charge  be  made 

the  courts  to  catch  at  slight  expressions  on  the  basis  of  the  full  value  of  the 

in  the  will  as  indications  of  intention  to  land,  although  the  devisee's  estate  is  a 

charge  the  debts  on  the  land  in  addi-  defeasible  one.      Britton  v.  Thornton 

tion  to  the  charge  created  by  statute,  112  U.  S.  526. 

and    require    as    strong    (or    perhaps  Where  a  testator  has  directed  all  his 

stronger)  implication  to  create  a  charge  lands  to  be  valued,  "each  legatee  to  be 

of  debts  as  oi  legacies.     Hence  a  devise  equal,"  the  court  cannot  net  off  against 

**after  my  honest  debts  are  paid"  does  a  devise  a  note  of  the  devisee  barred  by 

not  create  a  charge.     Miller's  Appeal,  the  statute  of  limitations;  his  interest  in 

60  Pa.  St.  404,  407;   Newson  v.  Thorn-  the  personal  estate  should  be  retained 

ton,  82  Ala.  402,  405.  to  that  extent.     And  if  the  testator  has 

In  Alabama,  land  being  charged  by  also  caused  part  of  a  tract  devised  to 
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although  it  be  devisedA  A  charge  has  also  been  implied  where 
the  devise  is  preceded  by  a  general  direction  that  the  debts  or 
legacies  shall  be  paid,  not  addressed  to  the  executors,*  or  even 
addressed  to  the  executors^  provided  the  real  estate  is  devised  to 

a  daughter  to  be  surveyed  and  laid  out  legacy  at  the  time  the  will  was  made 

for  her,  and  put  her  in  possession,  but  and  that  the  testator  was  aware  of  such 

•executed  no  deed,  increased  value  from  fact.    Parol  evidence  is  admissible  for 

her  improvements  should  not  be  esti-  the  purpose.    Duncan  v,  Wallace,  114 

mated  in  making  equalization.    Covin's  Ind.  169. 

Estate,  20  S.  Car.  471.  A    testatrix    appointed    her-  son    A 

A  testatrix  provided  for  an  appraisal  executor  of  her  will,  and  gave  him  all 

-of  property,  whereupon  $2,000  should  her  property,  he  to  pay  all  her  debts, 

^*be  deducted  from   said  valuation  for  and  also  to  pay  all  the  school  and  college 

benefit  of  G,  which  I  hereby  give  to  expenses  of  her  son  B,  for  whom  she 

him  in   said   property;  when  G  shall,  made   no  other  provision.     Her    per- 

■after  paying  his  brother  S  one-third  of  sonal    property    amounted    to   twenty 

the  valuation    thus    reduced,  and    his  dollars     and      her      real      estate      to 

brother   J   one  third,    ...    be   sole  one     thousand     five      hundred      dol- 

■owner  of   the  property   thus   willed."  lars.      Held^    that    the    legacy    to    B 

Held^  that,  after  G  had  received  $2,000,  was    a  charge   upon   the    real    estate. 

the  entire  property  was  charged  with  Thayer  v.  Finnegan,  i34Mass.  62;  s.  c, 

the  amounts  due  J  and  S.    Palmer  v.  45  Am.  Rep.  285. 

Simpson,  69  Ga.  792.  So  where  a  testator  made  a  will  the 

When  the  value  is  to  be  estimated  day  before  he  died,  and  gave  two  lega- 

xipon  the  appraised  value  as  made  by  the  cies.    The  personalty  was  not  enough 

appraisers  of  testator's  estate  the  ap-  to    pay   the   funeral    expenses.    Held, 

praisal  cannot  be  set  aside  for  mere  cfr-  that  the  testator  must  be  presumed  to 

ror  of  judgment.    Mullen  v,  Mullen,  62  have  intended  that  the  legacies  should 

Wis.  45.  be  charged  on  the  land.     McCorn  v, 

B^eaae  by  Bzecutor. — Where  a  re-  McCorn,  100  N.  Y.  511. 

lease  is  given  by  the  executor,  on  be-  So  where  the  personal  estate  subee- 

half  of  the  other  heirs,  to  a  devisee  who  quently      becomes     insufficient     after 

'has  accepted  the  land  at  a  valuation,  date  of  will  but  before  death  of  testator, 

but  no  money  has  been  in  fact   paid  Scott  v.  Stebbins,  91  N.  Y.  605. 

by  the  devisee  for  such   release,  it  is  It  seems  that  the  principle  in   the 

void  and   the   land    remains    charged,  text  is  not  in   force  in  New   Jersey. 

Judgment  creditors  of  the  devisee  stand  Taylor  v,  Tolen,  38  N.  J.  Eq.  91. 

in  his  shoes,  and  can  take  no  advantage  8.  Pomeroy  Eq.Jur.,  \  1247,  note  (i); 

of  such  release,  though  it  was  recorded.  Jones  v,  Bassett,  3   Yes.  (£ng.)    155; 

Appeal  of  Lancaster.  Co.  Nat.  Bank.  Shellcross  v.  Finden,  3   Ves.   (Eng.) 

(Pa.),   17  Atl.   Rep.  896;    Appeal    of  738;    Taylor  v.  Taylor,  6  Sim.  (Eng.) 

Hershey  (Pa.),  17  Atl.  Rep.  1099.  H^J    Graves  v.  Graves,  8  Sim.  (Eng.) 

1.  Woerner  Am.  L.  of  Adm.,  ^  491,  43,55;  Cook  v.  Dawson,  29  Beav.( Eng.) 

•citing  Ogle  r.  Tayloe.  49  Md.  158,  175;  123;    Harris  v.  Watkins,  Kay    (Eng.) 

Newman's  Appeal,  35  Fa.  St.  3^9,  347;  438,  447;  Harding  v.  Grady,  i    Dr.  & 

Bugbee  v.  Sargent,  23   Me.  2^  270;  War.  (Eng.)  430;  Jones  v.  Williams, 

Budd  v.  Williams,  26  Md.  265;  Quick  i  Coll.  (Eng.)    156;  Ronalds  v.  Felt- 

V'  Q^ick,  I   N.  J.   Eq.  4;  La  Favre  v,  ham,  T.   &   R.   (Eng.)  418;  Docne  v. 

"Toole,  84  N.  Y.  95.    See  also  Dewitt  v.  Lady  Torrington,  2  Myl.  &  K.(£ng.)6oo^ 

Wooster,   14   N.    H.   550;    Veazey   v.  See  Chapin  v.  Waters,  116  Mass.  140; 

Whitehouse,  10  N.  H.  409;  Merrill  v,  Hoyt  v,  Hoyt,  85  N.  Y.  142,  146,  149; 

Bickford,  65  Me.  118;  Hoyt  v.  Hoyt,  Guelich  v,  CTlark,  3  L.  &  C.  (Eng.)  315. 

•85  N.  Y.  142;  McCorn  v,  McCorn,  100  It  is  not  necessary  that  the  direction 

N.  Y.  511;  Society  f.  Foote,  5   N.  Y.  to    pay  should   be  accompanied  with 

S.  236;  Nichols  V,  Postlewaite,  2  Dall.  such  words    as    **in    the  first   place,'' 

(Pa.)   131;  Hassenclever  v.  Tucker,  2  **imprimis,"  and  the  like,  although  in 

Binn.  (Pa.)   525;  Laurens  v.  Read,  14  some  of   the  early    cases    they    were 

Rtch.'Eq.  (S.  Car.)  245.  treated  as  important.      Pomeroy   Eq. 

But  it  must  be  shown  that  there  was  Jur.,    §     XH7*    ^ott    (i);     Graves    v. 

not    sufficient    personalty  to  pay  the  Graves,  8  Sim.  (Eng.)  43,  55.    But  see 
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them  either  personally  or  as  executors ;  *  but  where  the  execu- 
tors are  simply  directed  to  pay  debts  or  legacies,  and  no  real 
estate  is  devised  to  them,  the  lands  devised  to  others  are  not 
charged,  since  it  is  the  duty  of  the  executors  to  pay  the  debts  or 
legacies  out  of  the  personalty.*  A  devise  "after  payment  of 
debts  and  legacies,**  *  or  upon  condition  that  the  devisee  pay  the 
legacies,* 

Kent,  C.  J.,  in  Lupton   v.   Lupton,  2  such  times  and  in  sucn  amounts  as  she 

Johns.  Ch.  (N.  Y.)  614.  may  seem  to  need  it,  the  residue  of  the 

A  general  direction  that  debts  and  reaW   is  chargeable  with  the  legacy, 

legacies  shall  be  paid  creates  a  charge  Cram  v.  Cram,  63  N.  H.  35. 

on  the  entire  real  estate,  and  its  effect  8.  Powell  v,  Robins,  7   Ves.  (Eng.) 

is  not  cut  down  by  a  subsequent  clause  209;     Willan    v.   Lancaster,    3    Russ. 

devoting  particular  realty  to  their  pay-  (Eng.)  108;  Cook  v,  Dawson,  29  Beav. 

ment  in  aid  of  personalty.     Graves  v.  (Eng.)  123. 

Graves,  8  Sim.  (Eng.)  43,  55.  It  is  assumed  that  the  testator  in  each 

When  a  testator  charges  the  payment  case   meant   the   executor   to   pay   the 

of  pecuniary  legacies  upon  his  real  es-  debts  or  legacies  out  of  the  property 

tate  and  directs  that  they  shall  be  paid  coming  to  them.     Cook  v.  Dawson,  29 

by  A  and  B,  and  then  devises  one  part  Beav.  (Eng.)  123. 

of  his  real  estate  in  trust  for  B  during  8.    Funk   v.    Eggleston,   92    III.   515, 

his  life,  with  remainder  to  his  children,  534;  McCulIough  v.  Copeland,  40  Ohio 

and  the  other  part  to  A  in  fee,  asresid-  St.  329.     See  also  Tuohy  v.  Martin,  2 

uary  devisee  and  legatee,  the  legacies  McArthur  (C.  C.)  572;    O'Donnell  v. 

must  be  paid  by  A  and  B  in  equal  pro-  Barbey,  129  Mass.  453;    Smith  r.  Fel- 

portions;  and  if  there  is  sufficient  per-  lows,  141  Mass.  20;  Lupton  r.  Lupton« 

sonal    property    in   the   hands  of  the  2  Johns.  Ch.  (N.  Y.)  614;    Stoddard  r. 

executor    to   pay  the   testator's   debts,  Johnson,  13  Hun  (N.  Y.)  606;  Finch  r. 

and  A's  proportion  of  the  legacies,  he  Hull,  24  Hun  (N.  Y.)  226;  Newson  v 

cannot  rightfully  sell  any  part  of  the  Thornton,  82  Ala.  402,  405. 

real  estate  devised  to   A.    Chapin  v.  After  Payment  of   Debts. — In    some 

Waters,  116  Mass.  140.  States    a    devise    **after    the    payment 

1.  Pomeroy  Eq.  Jur.,  §  1247,  note  (I);  of  debts"  does  not  create  a  chaise  by 

Henvell  v.  Whitaker,  3   Russ.   (Eng.)  implication,   the    doctrine    being    con- 

343;    Cross    V.    Kennington,    9    Beav.  sidered  opposed  to  the  spirit  and  policy 

(Eng.)  1^0;  Doomay  v.  Bonadville,  10  of   statutes,   which    charge  the   whole 

Beav.   (^ng.)   263;    Hartland  v.  Mur-  property  of  the  decedent,  real  and  per- 

rell,  27  Beav.  (Eng  )  204;  Gallimore  v.  sonal,  with  the  payment  of  his  debts 

Gill,  2   Sm.  &  Giff.  (Eng.)  158;  s.  c,  8  and   provide  for  its  sale  for  this  pur- 

De  G.  M.  &  G.  (Eng,)  567;  Preston  v.  pose.     But  the  reason  for  this  position 

Preston,  2  Jur.,  N.  S.  (Eng.)  1040;    In  is   manifestly  inapplicable  to  a  devise 

re  Tanqueray  v.  Willaume,   L.  R.,  20  "after  the  payment  of  legacies."     New- 

Ch.  D.  (Eng.)  465;     In  re  Bailey,  L.  son  v.  Thornton,  82  Ala.  402,  405.     See 

R.,   12  Ch.  D.   (Eng.)   268;  Parker  v.  Miller's  Appeal,  60   Pa.  St.  404,  407; 

Fearnley,  2  S.  &  S.  (Eng.)  592.   Contra  Knuth  v,  Soper,  32  Hun   (N.  Y.)  46: 

is  overruled.     See  Turner   v.  Turner,  Biddle  v.  Carraway,  6  Jones  (N.  Car.; 

57  Miss.  775.  95. 

Otherwise,  where  the  devise  is  only  to  The  words  "after  the  payment  of  all 
one  of  several  executors  and  the  di-  my  just  debts  and  funeral  charges,  and 
rection  to  pay  is  addressed  to  all.  the  expense  of  a  proper  set  of  grave- 
Warren  V,  Davies,  2  Myl.  &  K.  (Eng.)  stones,  I  order  and  direct  the  rest  and 
49;  Longstroth  v.  Golding,  41  N.J.  Eq.  residue  of  all  my  money  in  banks, 
49.  stocks,  and  bonds,  to  be  paid  to  A  for 

Unless  the  devise  is  expressly  subject  his  own"  charge  the  legacy  with  the 

to  tlie  charge.     Dowling  v.  Hudson,  17  payment  of  debts,  funeral  expenses  and 

Beav.  (Eng.)  248.  gravestones.      Sanborn  v.  C lough,  64 

Where   the  residue  of  the  realty  is  N.  H.  94,  315.     See  Decker  v.  Decker, 

given  to  the  executor,  and  a  legacy  is  121  111.  341. 

given  to  the   testator's   widow,  which  4.  Merritt  v.  Bucknam,  78  Me.  504; 

the  executor  is  directed  to  pay  to  her  at  Leavitt  v.  Wooster,  14  N.  H.  551;  Wal- 
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or  "subject  to  the  devises  or  bequests,*'*  or  where  the  debts 
■or  legacies  are  to  be  paid  out  of  the  estate  devised,*  creates 
a  charge.  So  a  residuary  devise  "after  securing  the  payment" 
of  certain  legacies  is  charged  therewith,  although  by  a  previous 
clause  they  had  also  been  charged  upon  other  real  estate.*  It  is 
also  a  well  settled  rule  of  property  in  England,  and  most  of  the 
states,  that  if  legacies  are  given  generally,  and  the  residue  of  the 
real  and  personal  estate  is  afterwards  given  in  one  mass,  the  lega- 
cies are  a  charge  on  the  residuary  real  as  well  as  the  personal 
estate.*    A  naked  direction  to  the  devisee  to  pay  a  legacy  creates 

WORTH,  Ch.,  in  Harris  v.  Fly,  7  Paige  eented  by  legacies,  and  that  what  is  af- 

(N.  Y.)   421,  427.    See    also  Taft  v.  terwards  given  is  given  minus  what  has 

Morse,  4  Mete.  (Mass.)  523;  Frampton  been  before  given,  and  therefore  given 

^.  Blume,  129  Mass.  152;  Wertz's  Ap-  subject     to    the     prior    gift."      Lord 

peal,  69  Pa.  St.  173;  Wilson  v.  Piper,  Campbell,  in  Greville  v,  Browne,  7  H. 

77  Ind.  437;  Sistrunk  v.  Ware,  69  Ala.  L.  C.  (Eng.)  697. 

273.  "But  for  the  preference  shown  to  the 

A  farm  devised  to  testator's  son  "upon  heir,  it  would  be  clear  to  common  sense 

condition  that  he  shall  keep,  provide  for  that  if  a  testator  gives  certain  legacies 

and  support"  the   testator's  widow  is  and   then  gives  the  remainder  of  his 

charged  in  the  hands  of  the  devisee  and  real  and  personal  estate  he  must  con- 

his  grantee.    Gardenville  etc.  Assoc,  v.  template  the  payment  of  these  previous 

Walker,    52    Md.    452;     Donnelly    v.  gifts  before  the  rest  of  his  estate  is  dis- 

Edelen,  40  Md.  117.                          "  posed  of"    Gyett  v.  Williams,  2  Jo.  & 

1.  Devereux  v.  Devereux,  78  N.  Car.  H.  (Eng.)  458. 

386,  389;  Brown  v.  Grimes,  60  Ala.  647;  The  principle  is  known  as  the  rule  in 

Caruthers  v.  McNeill,  97  111.  256.  Greville  v,   Browne;    Hawkins'  Wills, 

So  where  the  devise  is  "subject  to  the  *29^. 

provisions  of  this  my  will."    Thorp  v,  "It  is   not,  of  course,  essential  that 

Munro,  47  Hun  (N.  V.)  246.  the  real  estate  should  be  directed  to  be 

2.  Gardner  v,  Gardner,  3  Mason  (C.  sold;  nor  is  it  essential  (as  has  been 
C.)  178;  Potter  V.  Gardner,  12  Wheat,  sometimes  suggested)  that  the  gift  of  the 
<U.  S.)  498;  Taft  V.  Morse,  4  Mete,  residue  should  be  to  the  executor  or  ex- 
(Mass.)  523,  527.  ecutors;  it  is  sui!icient  that  the  gift  of  the 

Ont  of  "My  Estate." — In  North  Caro-  real  estate  should  be  residuary,  and  that 

lina,  it  has  been   held  that   a  legacy  the  real  and  personal  estate  should  be 

•directed  to  be  paid   "out  of  my  estate  comprised  in  one  gift,  whether  to  trustees 

is  charged  upon  the  land  in  aid  of  the  or  to  persons   taking  beneficially.     A 

personalty,  unless  by  the  context  it  ap-  gift    of  the    residue  of   the    testator's 

pears  that  by  "estate"  the  testator  re-  estate  is  of  course  within  the  rule.    But 

ferred    only   to  the  latter.     Worth   v.  if  the  residuary  real  estate  were  given 

Worth,  95  N.  Car.  239, 243.  See  Riley's  separately    from   the  personal    estate, 

Appeal,  34  Pa.  St.  291.  although  to  the  same  person,  it  does  not 

3.  McCredy's  Appeal,  47  Pa.  St.442;  appear  that  the  legacies  would  be  a 
Harris  v.  Fly,  7  Paige  (N.  Y.)  421,  425.  charge  on  the  real  estate."     Hawkins' 

No  charge  of  the  legacy  results  from  Wills,  '295. 
a  simple  devise  of  real  estate  after  the  As  to  whether  the  realty  is  to  be  con- 
gift  of  a  general  legacy  without  other  sidered  charged  in  aid  or  in  exonera- 
language  indicating  such  intent.  Chase  tion  of  the  personalty,  see  §  IV,  6. 
V.  Davis,  65  Me.  102.  The  English  rule  has  been  substan- 

4.  Hawkins'  Wills,  *293:  Greville  tially  adopted  without  modification 
V.  Browne,  7  H.  L.  C.  (Eng.)  689;  in  the  courts  of  the  United  States 
Wheeler  v.  Howell,  3  K.  &  J.  (Eng.)  and  several  of  the  states.  Lewis 
198;  Gyett  V.  Williams,  Jo.  &  H.  v.  Darling,  16  How.  (U.  S.)  i;  Smith 
(Eng.)  429;  In  re  Bellis's  Trusts,  L.  R.,  v.  Fellows,  iji  Mass.  20;  Wilcox  v. 
5  Ch.  D.  (Eng.)  504;  Bray  v,  Stevens,  Wilcox,  13  Allen  (Mass.)  252;  Adams 
L.  R.,  12  Ch.  D.  (Eng.)  162.                  . ,  v,,  Bracketty  5  Ji^etc.  (Mass.).  280^  282; 

"It  is  considered  that  the  whole  is  one    Hays  v,  Jackson,  6  Mass.  149;  Mathew 
mass;  that  part  of  that  mass  is  repre-    son's  Petition,  12  R.  I.  145;  Lapham  v 
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Clapp,  10  R.  I.  543;  Derby  v.  Derby,  4  A  gift  of  ali  the  balance -of  testator's 

R.  1.414,431;  Bright's  Appeal,  100  Fa.  estate^  after  a  bequest  of  general  lega- 

St.  602;  Crone's   Appeal,   lOj   Pa.  St.  cies  and  specific    devises    is  sufficient 

571;  Etter  v.  Greenawalt,  90  Pa.   St.  blending  of  the  realty  and  personalty 

423;    Davis*   Appeal,  83   Pa.  St.  348;  to  lay  a  foundi^tion  for  the  application 

Brisben's     Appeal,    70     Pa.    SU    405;  of  the  principle.     Roman  Cath.  Church 

Wertz's  Appeal,  69  Pa.  St.  173;  Becker  v.  Wachter,  42  Barb.  (N.  Y.)  43;  Cook 

V.  Kehr,  49   Pa.   St.  223;    Gallagher's  v.  Lanning,  40  N.  J.  £q.  369;  Hart  r. 

Appeal,  A&  Pa.   St.    121;  Thompson's  Williams,  77  N.  Car.  420. 

Appeal  (Fa.),  11   Atl.  Rep.  455;  Cor-  Otherwise  where  the  real  and   per 

wine  V,  Corwine,   24   N.J.  Eq.   579;  sonal  estate  are  given  separately  by  dis 

Cook  V.  Lanning,  40  N.J.  ^.  369,  372;  tinct  clauses,  although  to  the  same  per- 

Rambo  v.  Runner,  4   Del.  Ch.  9,  13;  son.     Hawkins*  Wills,  '295;  Gilder  i. 

Thomas  v.  Recter,  23  W.  Va.  26;  Rob-  Gilder,  i   Del.  Ch.  331.     See  Read  tv 

inson  v.  Mclver,  63  N.  Car.  645,  649;  Cather,  18  W.  Va.  203.    A  gift  of  ''all 

Hart    V.    Williams,    77   N.  Car.   420;  my  real  estate  and  the  residue  of  all 

Heatherington  v.  Lewenberg,  61  Miss,  my     personal    estate"    plainly     treats 

372;    Knotts  V.  Bailey,  54  Miss.  235;  the  different  species  of  estates  as  two 

.£x/af-/6  Dickson,  64 'Ala.  188;  Jaudon  masses.     Wells  v.  Row,  48  L.  J.  Ch. 

V.  Ducker,  27  S.   Car.  295;  Moore  v,  (Eng.)  476. 

Beckwith,  14  Ohio  St.  129,  135;  Clyde  The   principle    applies,    although    a. 

V,  Simpson,  4  Ohio  St.  445, 459;  Hutch-  specific  devise  of  part  of  the  real  estate 

inson  v.  Gilbert,  7  (Tenn.)  S.  W.  Rep.  intervenes    between    the    gift    of   the 

126.      Compare    Van  winkle    v.    Van  legacies  and  the  residuary  clause.  Fran- 

Houten,  2  Gr.  Ch.  (N.  J.)  172;  Dey  v.  cis  v.  Clemow,   Kay  (Eng.)  435,  437; 

Dey,  4  C.  E.  Gr.  (N.J.)  137.  Wheeler  v,  Howell,  3  K.  &  J.  *(Eng.> 

The    principle  was  disregarded    by  198.    See  Greville  v.  Browne,  7  H.  L. 

Ch.   Kent    in   Lapton   v.   Lapton,   2  C.  (Eng.)   700,  705;    Hassanclever  v. 

Johns.    Ch.    (N.    Y.)     6ia,    623,    the  Tucker,  2  Binn.   (Pa.)  525.     But  com- 

doctrine    of   which    was    followed   by  /ar^  Gallagher's  Appeal,  ^  Pa.  St.  122, 

Gridley  v,  Andrews,  8  Conn,  i,  5,  and  123;  Scott  v,  Stebbins,  91  N.  Y.  605; 


Laurens  v.  Read,  14  Rich.  Eq.  (S.  Car.)     Paxson  v.  Potts,  2  Green  Ch.  (N.J.) 
245.     After  much  vacillation,  the  New    313;  Moore  v.  Beckwith,  14  Ohio  St 
York  courts  appear  to  have  at  length     129. 


taken  the  position  that  while  the  blend-  But  a  specific  devise  is  not  charged 

ing  of  the  real  and  personal  estate  in  merely  because  contained  in  the  resid- 

the  residuary   clause    is  not  of   itself  uary   clause.     Belcher  v.  Belcher  (R. 

sufficient  to  charge  the  real  estate,  yet  it  L),  12  Atl.  Rep.  230;  Robinson  v.  Mc> 

is  a  circumstance  to  be  taken  into  con-  Iver,  63  N.  Car.  645,  650;  Warley  v. 

sideration  in  ascertaining  the  testator's  Warley,    Bailey    Eq.    (S.   Car.)    397; 

intention,  and,  in  connection  with  other  Newson  v.  Thornton,  82  Ala.  402.    See 

circumstances,  may  be  decisive.     Hoyt  Bentley   v.  Oldfield,   19  Beav.   (Eng.> 

V.  Hoyt,  85   N.  Y.  IJ.2,  149;  Scott  v,  225. 

Stebbins,  91    N.   Y.  605;    McCorn   v.  The    principle   does   not    extend   to 

McCom,  100  N.  Y.  511;  Anderson  v.  charging  the  real  estate  with  payments. 

Davidson,  42   Hun  (N.  Y.)  431;  Brill  directed  to  be  made  exclusively  out  of 

r.  Wright,  20  N.  Y.  S.  R.  305.     Com-  the  personal^.    Gyett  v.  Wifliams,  i 

pare  Canfield   v.  Bostwick,  21   Conn.  Jo.   OL   H.   (Eng.)   429.     See   Mellon's 

550;  Wiltsie  V.  Shaw,  100  N.  Y.  191 ;  Appeal,  46  Pa.  St.  165. 

Moore  f.  Davidson,  22  S.  Car.  92.  Testator,  in  a  codicil  to  his  will,  pro- 

In  North  Carolina,  it  is  held  that  the  vided  as  follows:  '*!  order  my  son   D 

liability  of  the  land  arises  from  the  fact  shall  have  my  dwelling  house  and  piece 

that  the  legacies  must  first  be  taken  out  of  land  containing  26  acres  more  or  less^ 

in  order  to  ascertain  what  is  included  as  his  own  property,  but  my  said  son  D 

in  the  residuary  clause,  and  not  because  shall  keep  my  dear  wife  Mary  as  long' 

such  clause  implies   a  charge  on  the  as  she  lives,  or  pay  to  her  annually  f  72; 

land.     Hence,  if  the  failure  of  the  per-  and  my  said  D  must,  after  my  wtfe*s 

sonalty  to  discharge  the  legacies  arises  death,  pay  to  my  daughter  E  the  sum 

after  the  death  of  the  testator,  the  loss  of  $1,200.    Held^  that  the  legacy  to  R 

falls  on  the  legatees.    Johnson  v.  Far-  was  not  a  charge  on  the  land  devised* 

rell,  64  N.  Car.  266;  Bynum  v.  Hill,  71  but  was  simply  a  personal  obligation  on 

N.  Car.  xi^.     Compare  Hart  v.  Will-  the  part  of  the  devisee,  and   that   the 

iams,  77  N.  Car.  426.  orphans    court  had  no  jurisdiction  of 
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a  personal  liability  if  he  accepts  the  devise,^  but  does  not  charge 
the  land,*  unless  the  direction  to  pay  is  because  of,  in  respect 
to,  and  on  account  of,  the  devise.'  In  conclusion,  it  should  be 
observed  that  a  charge  of  legacies  includes  annuities.^ 

a  petition  for  a  decree  directing  pay-  heirs  directed  to  pay  certain  legacies, 

ment  of  the  legacy  out  of  the  real  estate.  KeUey  v.  Deyo,  3  Cow.  (N.  Y.)  133, 

Schmehl's  Appeal  (Pa.),  8   Atl.  Rep.  139;  Yearley  t/.  Long,  40  Ohio  St.  27; 

874.  Carter  v.  Worrell,  96  N.  Car.  358,  361. 

But  in  Brown  v.  Knapp,  70  N.  Y.  Or  where  the   intent  is  to  equalize 

136, 143,  it  was  said  to  be  well  settled  children's  shares,  in   which  case    the 

that  *^here  a  legacy  is  given  and  is  share  of  each  will  be  charged  for  the 

directed  to  be  paid  by   the  person  to  benefit  of  the  others.     Siron  v.  Rule- 

whom  the  real  estate  is  devised,  such  man,  ^2  Gratt   (Va.)    215;   Carter  t'. 

real  estate  is  charged  with  the  payment  Worrell,  96  N.  Car.  3^8.    ContrOy  Oke- 

of  the  legacy,'*  per  Earl.  J.  son's  Appeal*  59  Pa.  St.  100. 

Wright  V,  Denn,  10  Wheat.  (U.  S.)  So,  where  the  duty  of  paying  legacy 

214,  226.  or  annuity  is  imposed  upon  the  devisee 

1.   Hamilton  t;.  Porter,  63  Pa.  St.  332;  by   the  same  sentence    or   clause   by 

Etter  V.  Greenawalt,  98  Pa.  St.  422;  which  the  land  is  devised  and  no  other 

Schmehl's  Appeal,  (Pa.)  8  Atl.   Rep.  fund  is  provided  out  of  which  the  pay- 

874;  Earl,  J.,  in  Brown  v.  Knapp,  79  ment  is  to  be  made.     Merrill  v.  Bick- 

N.  Y.  136,  143.  ford,  65  Me.  118,  119.    See  LeRougetel 

3.    Wright  V,  Denn,    10  Wheat.  (U.  v.  Mann,  63  N.  (L  472;  Frampton  v, 

S.)  204,  226;   Power  V.  Davis,  3  Mc-  Blume,    129    Mass.    152;     Amer.    etc. 

Arthur  (D.  C.)  153.     See  also  Nudd  v,  Assoc,  v,  Lett,  42  N.  J.  Eq.  43;  Nel- 

Powers,  136  Mass.  273,   276;    Hoyt  v.  Ions  v,  Truax,  6  Ohio  St.  97;  Powers 

Hoyt,  8^  N.  Y.  142;  Dill  v.  Wisner,  23  v.   Powers,    28  Wis.    6^9;    Brooks    v. 


Hun  (l4.  Y.)  123:  Wiltsie  v.  Shaw,  100  Eskins,  24  Mo.  App.  296. 

N.  Y.  191,  194;  Springer's  Appeal,  iii  Where  a  testator  devised  the  lands  of 

Pa.  St.  228;  Penny's  Appeal,   109  Pa.  which  he  died  seized  to  his  son,  reserving 

St.  323;  Haworth's  Appeal,  105  Pa.  St.  certain  portions  of  the  buildings  to  his 

362;  Van   Vleit's  Appeal,  102  Pa.  St.  daughters,  and  provided  that  the  son, 

574;  Cable's  Appeal,  91  Pa.   St.  327;  his  heirs  and  assigns,  should  support  for 


t.  327; 
t.    44S; 


Buchanan's  Appeal,  72  Pa.  St.  448;  the  daughter  one  cow  winter  and  sum- 
Balls  V.  Dampman,  69  Md.  390;  White  mer,  and  should  keep  on  the  farm  one 
V,  Kaufihiann,  66  Md.  89;  Owens  v.  sheep  for  each  of  the  daughters,  so  long 
Clavtor,  56  Md.  129;  Perkins  V.  Emory,  as  they  remained  unmarried,  keld^ 
5c  Md.  27;  Siron  v.  Ruleman,  32  Gratt.  that  the  charge  was  appurtenant  to  the 
(va.)  215;  Kirkpatrick  v.  Chestnut^  5  land  and  bound  the  assignee.  Veazey 
S.  Car.  216;  Harkins  v,  Hughes,  60  v.  Whitehouse,  xo  N.  H.409. 
Ala.  316;  Talbot  v.  Roundtree,  3  111.  Nevertheless  the  distinction  in  the 
App.  275;  Bayless  v.  Bayless,  6  Baxt.  text  is  exceedingly  difficult  of  applica- 
(Tenn.)  324.  tion.  In  some  States  the  tendency  might 

8.   Walworth  Ch.  in  Harris  v.  Fly,  7  almost  be  said  to  be  to  exclude  all  im> 

Paige   (N.   Y.)   421,  427;    Merrill    v.  plied  charges  founded  upon  a  direction 

Bickford,  65  Me.  118;  Clyde  v.  Simpson,  to  pay,  even  where  it  is  manifest  from 

4  Ohio  St.  445;  Yearley  v.  Long,  40  the  nature  of  the   provisions  that  the 

Ohio   St.    27;    Brooks  V.    Eskins,   24  charge  was  imposed  on  account  of  the 

Mo.  App.  296;  Shbpley,  J.,  in  Bugbee  devise.     Cable's   Appeal,    91    Pa.    St. 

V.   Sargent,   23    Me.    269;    Merritt  v.  327,  329.     See  Owens  v.  Clay  tor,  56  Md. 

Bucknam,  78  Me.  504;  Carter  v.  Wor-  129.     Compare  Powers   v.  Powers,  28 

rell,  96  N.  Car.  358;  Thompson's  Ap-  Wis.  659. 
peal,  (Pa.)  1 1  Atl.  Rep.  455.  In  Indiana^  on   the  other    hand,  a 

To  this  principle  .may  be    referred  direction  to  pay,  in  se,  addressed  to  the 

cases  in  which  the  land  has  been  held  devisee,  creates   a  charge.    Porter  v. 

charged  by  a  provision  that  "on  failure  of  Jackson,  95  Ind.  210,  213,  214.    But  see 

personalty    the  devisee  is  to  make  up  Burch  v.  Burch,  52  Ind.  136.    Compare 

the  deficiency."    Fields'  Appeal,  36  Pa.  Merrill  v.  Bickford,  65  Me.  118;  Horn- 

St.  II.  ing  V,  Wiederspalen,  28  N.J.  Eq.  387; 

Or  where  the  personalty  is  bequeathed  Markillie  v.  Ragland,  77  111.  98. 
to  pay  debts,  and  the  devisees  or  their        4.   §  II,  10,  a,  n. 

119 


Debt  and  Ugacies      LEGACIES  AND  DEVISES,       Charged  oa  Land. 

4.  Exonerations  of  Personalty. — Charging  the  land  does  not  ex- 
onerate the  personalty ;  ^  to  accomplish  that  result  it  must  appear 
that  the  testator  intended  not  merely  to  charge  the  realty,  but  to 
discharge  the  personalty.*    Such  intention  may  be  shown  either 

1.  2  Jarm.  Wills  (5th  Am.  ed.)  *652;  the  jurisdiction  of  the  court,  to  the  ex- 

Tait  V.  Lord  Northwick^  4  Ves.  (Eng.)  tent  of  his  legacy,  leaving  him  to  seek 

S23.    Compare  Creed  z;.  Creed,  11  CI.  contribution  from  his  colegatee.     Ber- 

&   Fin.  (Eng.)   491;   Ion  v.  Ashton,  28  mingham  v,   Forsythe,  (S.  Car.)  2  S. 

Beav.  (Eng.)  379;  Lamphier  v.  Despard,  E.  Rep.  286, 

2  Dr.  &  W.  (Eng.)  59;  Mann  v.  Cop-  GhargoUpon  Partleular  Personalty.— 

land,  2  Madd.  (Eng.)  223.  Where  the  testator  gives  a  part  of  the 

In  the  absence  of  express  words  or  personalty,  expressly  directing  that  it 

special  circumstances  showing  an  intent  shall  be  liable  for  the  payment  of  his 

to  exonerate  the  personalty'  the  effect  of  debts,  this  transfers  the  primar  Ha  bility 

charging  debts  and  legacies  upon  the  to   the   fund   specified.     See   Webb  v. 

land  is  to  create  a  further  or  additional  De  Beauvoisin,   31   Beav.    (Eng.)  573, 

fund  for  their  payment  on  the  exhaus-  577;     Vernon    v.    Manvers,   31    Beav. 

tion  of  the  personalty.     In  the  case  of  (Eng.)  623.     See  Booth  v,  Blundell,  19 

debts  the  testator  may  transfer  the  pri-  Ves.  (Eng.)  519;  et  seq  Hines  v,  Spruill, 

mary  liability  to  the  realty  in  partial  2  Dev.  &  B.  (N.  Car.)  Eq.  93,  102;  Pell 

exoneration  of  the  personalt}',  that  fund  v.  Ball,  i   Spear*s   £q.   (S.  Car.)  518; 

still  retaining  a  secondary  liability   in  Pinckney  v.  Pinckney,  2  Rich.  Eq.  (S. 

case  of  the  failure  of  the  land.     In  re-  Car.)  210,  234;  Estate  of  WoodworUi,  31 

gard  to  legacies,  on  the  other  hand,  the  Cal.  495;  2  Redf.  Wills  (3rd  ed.)  *I54, 

testator  may  not  only  transfer  the  pri-  pi.  37. 

mary  liability  to  the  land,  but  may  even  2.   Duke  of   Ancaster    v.  Mayer,   i 

make  the  land  the  only  source  of  pay-  Bro.   C.   C.    (Eng.)    454;    Watson    x\ 

ment.     This,  of  course,  he  cannot  do  Brickwood,  9  Ves.  (Eng.)  447;  Booth 

with  his  debts,  since  he  cannot  restrain  v.  Blundell,  i   Mar.  (Eng.)   19^.     See 

the  creditors'  right  to  resort  to  all  funds  United   States  x'.  Parker,  2  McAr.  (D. 

legally  liable.     See  Debts  of  Decedents,  C.)   444;    Hanson  v.  Hanson,  70  Me. 

■§  3,  p.  254.  508,  511;  Chapin  v.  Waters,  116  Mass. 

A  further  distinction  between  credit-  140,  146;  Seaver  v.  Lewis,  14  Mass.  83; 

ors   and    legatees  is,  that  the    legatee  Monroe  v,  Jones,  8  R.  I.  526;  Tole  r. 

must  resort  to  the  funds  specified   by  Hardy,  6  Cow.  (N.  Y.)  333;  Hannahs 

the  testator   in   the   mode  prescribed.  Appeal,  31  Pa.   St.   57;  Whitehead  v, 

while  the  creditor,  unless  he  has  accepted  Gibbons,  2   Stockt.  (N.  J  )   230;  Rob- 

a  benefit  under  the  will,  can  resort  to  any  ardo  v.  Wortham,  2  Dev.  (N.  Car.)  179; 

fund  at  his  option.     Although  where  Palmer  f.  Armstrong,  2  Dev.  (N.  Car.) 

the   action   of  the   latter  is  capricious  268;  Kirkpatrick  v,  Rogers,  7  Ired.  Eq- 

and  vexatious,  equity  may  restrain  him.  (N.  Car.)  44;  Marsh  v.  Marsh,  10  B. 

See  2  Jarm.  Wills  (5th  Am.  ed.)  *622;  Mon.    ^Ky.)  360;  Cooch  v,  Cooch,  5 

Wms.    Exrs.    (7th    Eng.     ed.)     1693;  Houst.  (Del.)  540,  569;  Arnold  v.  Dean, 

Schoul.  Exrs.  and  Admrs.,  §  512,  4  Kent  61  Tex.  249. 

Com.  *42i;  3  Redf.  on  Wills  (2nd  ed.)  "I  take  it  to  be  certain  that  it  is  not 

354,    pi.  11;    Lamphier  v.  Despard,  2  enough  for  the  testator  to  have  charged 

Dr.  &  W.  (Eng.)  59;  Quarles  x;.  Capell,  his  real  estate  with,  or  in  any  manner 

2   Dyer  (Eng.)    204^;  Galton  v.  Han-  devoted  it  to  the  payment  of  his  debts; 

cock,  2  Atk.  (Eng.)  424,  426;  Hewes  v,  that  the  rule  of  construction  is  such  as 

Dehon,    3    Jray    (Mass.)    205,     207;  aims  at  finding,  not  that  the  real  estate 

Crone*8  Appeal,  103  Pa.  St.  571;  Dunn  is  charged,  but  that  the  personal  estate 

t'.    Arvey,    i   Leigh    (Va.)    465,    472;  is  discharged.     Then  it  comes  to  this — 

Pinckney   v.    Pinckney,    2    Rich.  Eq.  upon  each  particular  case,  as  it  arises, 

(S.  Car.)  218;  Ford  r.  Gaithur,  2  Rich,  the  question  will  be:     Does  there  ap- 

Eq.  (S.  Car.)  270;  Pell  v.  Ball,  Spear's  pear  from  the  whole  testamtary  disposi- 

Eq.  (S.  Car.)  518.  tion,  taken  together,  an  intention  on  the 

Thus,  where  there  are  two  legatees,  part  of  the  testator,  so  expressed,  as  to 

one  of  whom  is  beyond  the  jurisdiction  convince  a  judicial  mind  that   it  was 

of  the  court,  a  creditor  of  the  decedent  meant,   not  merely  to  charge   the  real 

may  enforce  his  claim  against  the  fund  estate,  but  so  to  charge  it  as  to  exempt 

in  court,  and   due  the  legatee   within  the  personal  ?"    Lord  Eldon  in  Booth 
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by  express  words  or  by  plain  and  necessary  implication  from  the 
structure  of  the  instrument  considered  in  its  entirety.^     Parol 

V.  Blundell,  i   Meriv.  (Eng.)  220,  230.  tate. — A  testator  may,  as  between  lega- 

No  such  disposition  appears  merely  tees  and  devisees,  constitute  his  real  es- 

from  a  charge  of  debts    on  testator  s  tate  the  primary  fund  for  the  payment 

lands  generally,  or  on  a  specific  portion  of  his  debts.     But  this  must  be  by  ex- 

•of  them.     White    v.   White,    2    Vern.  press  words  or  manifest  intention  ap- 

(Eng.)   43;    French    v.    Chichester,   2  parent  in  his  will.     The   blending  of 

Vern.  (Eng.)  568;  Bridgman  v.  Dove,  realty  and  personalty  in  the  residuary 

.3  Atk.  (Eng.)  201;  Walkerv.  Hardwick,  clause,  whereby  the  debts  are  charged 

I  Myl.   &   K.   (Eng.)   396;   Ousley   v.  upon  the  realty,  may  be  a  circumstance 

Anstruther,     10    Beav.     (Eng.)     453;  indicative  of  an  intention  to  exempt  the 

(^ennell  v.  Turner,    13  Beav.  (Eng.)  personalty  as  the  primary  fbnd  for  their 

240.     See  Chapin  v.  Waters,  116  Mass.  payment,  but,  of  itself,  it  is  insufficient 

140;  Kelsey  v.  Western,  2  N.  Y.  500;  to  effect  that  result.     Crone's   Appeal, 

Livingston   v.  Newkirk,  3  Johns.  Ch.  103  Pa.  St.  571.     See  §  IV,  6. 

(N.Y.)  312;  Hawley  V.James,  5   Paige  Charging  Particular  LegaolOB  on  tho 

(N.  Y.)3i8;s.  c,  16  Wend.  (N.  Y.)  Land  or  the  DoTlBee— Land  Alone  Liable 

•61 ;  Tole  V.  Hardy,  6  Cow.  (N.  Y.)  333;  to  Entire  Exoneration  of  the  Personalty. 

Brown  v.  Brown,  41  N.  Y.  515;  Davis*  See  §  IV,  5. 

Appeal,  85  Pa.  St.  348;  Brisban's  Ap-  1.  Gittins  v.  Steele,  i  Swanst.  (Eng.) 
peal,  70  Pa.  St.  405;  Gallagher's  Ap-  28.  See  Lord  Cottenham,  in  Creed 
peal.  48  Pa.  St.  121;  Riley's  Appeal,  34  v.  Creed,  11  CI.  &  F.  (Eng.)  491. 
Pa.  St.  291 ;  Hanna*s  Appeal,  31  Pa.  St.  Examples  of  express  words  are  where 
^3;  Sims  i;.  Sims,  2  Stockt.  (N.J.)  158;  the  testator  charges  his  debts  testa- 
Miller  V.  Harwell,  3  Murph.  (N.  Car.)  mentary,  expenses  and  legacies  on  es- 
194.  Compare  Pell  v.  Ball,  Spear's  Eq.  tate  A,  *'as  a  primary  fund,"  and  in 
(S.  Car.)  518;  Pincknej'  v.  Pinckney,  2  case  that  prove  deficient  charges  estate 
Rich.  Eq.  (S.  Car.)  218;  Ford  v,  B  with  deficiency.  Dawes  v.  Scott,  5 
*Gaithur,  2  Rich.  Eq.  (S.  Car.)  270.  Russ.     (Eng.)     32.      See    Bessant    v. 

Nor  from  a  devised   trust  for  sale.  Noble,  26  L.J.  Ch.  (Eng.)  236;   Evans 

Inchiquin  v.  French,  i   Cox  (Eng.)  1,  v,  Evans,  17  Sim.  (Eng.)  106;  Bateman 

I  Wills  82;  8.  c,   Ambl.  33;   Hancox  v.  Earl  of  Roden,  i  Jo.  &  L.  (Eng.)  366. 

V.  Abbey,  11  Ves.  (Eng.)  180;  Samwell  Or  directs  the  proceeds  of  his  real  es- 

V.  Wake,  1  Bro.  C.  C.  (Eng.)  144;  Col-  tate  to  be  applied  **in  part  payment"  of 

lis  V,  Robins,  i  De  G.  &  S.  (Eng.)  131;  certain  legacies,  which  is  equivalent  to 

Rhodes  v.  Rudge,  8  Sim.  (Eng.)  184.  "in  payment  as  far  as  the  proceeds  will 

Nor  from  the  creation  of  a  term  of  extend."     Bunting     v.     Marriott,     19 

years  for  the  purpose  of  such  charge.  Beav.  (Eng.)  163. 

Tower  v.  Lord  Rous,  18  Ves.  (Eng.)  So  a  direction  to  pay  outoftheper- 

132.  sonal  estate  so  much  of  the  debts   as 

Nor  is  it  material  that  the  charge  is  the  realty  previously  given  for  payment 

imposed  upon  the  devisee  in  the  terms  of  them  would  not  extend  to  pay  would 

of  a  condition.    Bridgman  v.  Dove,  3  seem   to   make    the    realty    primarily 

Atk.   (Eng.)    201;    Mead   v.   Hyde,   2  liable.     2  Jarm.  Wills.    (5th  Am.  ed.) 

Vern.  (Eng.)    120;    Watson  v.  Brick-  *570.     See  Wills  v.  Bourne,  L.  R.,  16 

wood,  9  Ves.  (Eng.)  447;  Hoes  v.  Van  Eq.  (Eng.)  487;  Forrest  v.  Prescott,  L. 

Hresen,   i  Comst.   (N.   Y.)    124.    But  R.,  10  Eq.  (Eng.)  545. 

see  SuGDEN,  C,  in  Lamphier  v.   Des-  To  exonerate  the    personalty'    very 

pard,   2   Dr.   &  W.   (Eng.)  621;  Lock-  early  cases    required    express    words, 

hart    V.    Hardy,  9  Beav.   (Eng.)  397;  Ferages    v,  Robertson,   Bunb.    (Eng.) 

McTait's  App.,  8  Pa.  St.  290.  301,  302. 

A  devise  of  money  and  real  estate  for  Later  cases  raised  the  implication 
life,  with  power  to  dispose  of  enough  for  from  slight  and  equivocal  circum- 
the  devisee's  support,  gives  only  a  life  stances,  affording  little  more  than  con- 
estate  with  a  conditional  power  of  dis-  jecture.  Adams  v.  Meyrick,  i  Eq. 
posal,  and  the  real  estate  cannot  be  Cas.  Ab.  (Eng.)  271;  Walker  v.  Jack- 
sold  under  the  power  for  the  devisee's  son,  2  Atk.  (Eng.)  624. 
support,  so  long  as  any  of  the  money  The  modern  doctrine  stands  midway 
bequeathed  is  available.  Morford  v,  between  the  two  extremes,  holding  that 
Dieffenbacker,  54  Mich.  593.  while  the  intent  to  exonerate  may  be 

Blending  the  Seal  and  Personal  Eb-  implied,  its  existence  must  appear  by 
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evidence  is  inadmissible  to  exonerate  the  personalty ;  *  nor  can 
any  inference  be  drawn  from  the  relative  amounts  of  the  debts 
and  personalty,*  or  of  the  real  and  personal  estate.^  Expressly 
subjecting  the  personalty  to  certain  charges  to  which  it  was  be- 
fore liable  does  not  exempt  it  from  its  primary  liability  for  other 
charges  not  so  expressly  imposed,  upon  the  principle  expressio 
unius  est  excltisio  alterius,-^  nor  will  the  most  careful  direction  as 
to  the  proportions  in  which  the  devisees  are  to  bear  a  charge, 
since  such  direction  is  considered  only  as  providing  for  the  event 
in  case  the  land  does  become  chargeable,  and  not  charging  it  at 
all  events,*  The  fact  that  the  real  estate  is  subjected  to  such 
expenses  as  exclusively  regard  the  administration  of  the  personal 
estate,   as  cost  of  probate,  testamentary  expenses  and    funeral 

"evident    demonstration,"    or  "neces-  Ind.  511;  Scott  v.  Morrison,  5  I nd.  551; 

sary  implication."    Lord  Eldon,   in  Estate  of  Woodworth,  31  Cal.  595. 

Booth  V.  Blundell,  i  Mer.  (Eng.)  219.  1.   Inchiquin     v.     French,     1     Cox 

Or  as  the  doctrine  has  since  been  re-  (Eng.)   i;  s.  c,   i    Wills  82,  Amb.  33; 

stated:  "The  personal  fund  will  be  ex-  Stephenson      v,    Heathcote,      i     £d. 

empted  if  the  intention  of  the  testator  (Eng.)  39. 

in   its  favor  can  be  collected   from   a  Early  decisions  admitted    the    evi- 

sound  interpretation  put  upon  the  whole  dence.      Gainsborough    v.    Gainsbor- 

will.     It  is  only  necessary  that,   from  ough,  2  Vern.  (Eng.)  252. 

the    whole    testamentary    dispositions  8.  Tait  v.  Lord  Northwick,  4  Ves- 

taken  together,  there  should  appear  on  (Eng.)  8x6. 

the  part  of  the  testator  an  intention  so  But  the  reasoning  in  Gray  v.  Min- 

expressed  as  to  convince    a  judicial  nethorpe,  3  Ves.  (Eng.)   103,  seems  in- 

mind  that  it  was  meant  to  charge  the  consistent  with  this  position, 

real  estate  so  as  to  exempt  the  personal,  8.  2  Jarm.  Wills  (5th  Am.  ed.)  ^653. 

or  to  make  them  both  abate  or  con-  See  Inchiquin  v.  French,  i  Cox  (Eng.) 

tribute    ratably.     Wagnbr,     J.,      in  9;Standen  v.  Standen,  2Ves.Jun.(Eng.> 

Brant*8  Will,  40   Mo.  266,  279.     See  2  ^93;  Aldridge  v.  Wallscourt,   i  Ba.  & 

Wms.  Exrs.  (7th  Eng.  ed.)  14^0.  Be.   (Eng.)   315;   Booth  v.  Blundell,  i 

See  the  principle  applied    under   a  Mer.  (Eng.)  193,  222. 

great  variety  of  circumstances.    Tap-  The   reason  is  that  the  quantum  of 

pan  V.   Deblois,  45  Me.   122;   Hall   v,  the  estate  is  not  a  proper  subject  for 

Chaffee,  14  N.  H.  2x5;  Davis  v.   Hay-  enquiry.     Lord  Eldon,  in   Booth  v. 

den,  9  Mass.  C14;  Seaver  v.  Lewis,  X4  Blundell,  x  Mer.  X93,  222,  overruling  oni 

Mass.  83;    riancock  v.  Minot,  8  Pick,  this  point  Lord  Talbot's  dictum  in 

(Mass.)  29;  Lupton  v.  Lupton,  2  Johns.  Stapleton  v.  Colville,  Fon.  (Eng.)  222; 

Ch.  (N.  Y.)  6x4;  Lytle  v,  Beveridge,  s.  c,   Cas.   t.  Talb.    202;   Bamfield  v, 

^8  N.   Y.  592;    Barker's    Appeal,    72  Wyndham,      Pr.     Ch.     (Eng.)      loi; 

Pa.  St.  42x;  Walker's  Estate,  3  Rawle  Kynaston  v.  Kynaston,  i  Bro.  C.   C. 

(Pa.)  241;  Ruston  v,  Ruston,  2  Yeates  (Eng.)  457  note. 

(Pa.)  63;  Provost  v.  Provost,  12  C.  E.  The  position  is  inconsistent  with  the 

Gr.  (N.J.)  296;  Whitehead  v.  Gibbons,  reasoning  in   McCullom  v.   Chidester, 

10  N.  J.  Eq.  230,  237;  Parker  v.  Wasley,  63   III.  477,  where  it  was  held  that  the 

9  Gratt.  (Va.)  479;  Gillis   v.   Harris,  6  fact  that  there  is  sufficient  undevised 

tones  Eq.  (N.  Car.)  267;  Heywood  v.  realty  to  pay  the  debts  is  in  itself  suffi- 

Brailsford,  2  Bay   (S.  Car.)  255;   Po-  cient  to  exonerate  personalty  given  by 

lards  V,  Wortham,   2    Dev.     Eq.    (N.  nuncupative  will. 

Car.)  173;    Dunlap   v.  Dunlap,  4  Des-  4.   Brydges  v.  Phillips,  6  Ves.  (Eng.> 

saus.  (S.  Car.)  30^,  329;  Bell  v.  Hogan,  567;    Davies     v,     Ashford,    15     Sim. 

I  Stew.  (Ala.)  530;  Lightfoot  v.  Light-  (Eng.)  42. 

foot,  27  Ala.  351;  Armorer  x>.  Case,  9  6.   Watson    v.    Brickwood,    9    Ves^ 

La.  Ann.  242;  Marsh  v.  Marsh,  10  B.  (Eng.)   447.      See  Bateman  v.  Earl  of 

Mon.  (Ky.)  361;  Broadwell  v.  Broad-  Roden,  x  Jo.  &  La.  L.  (Irish)  356. 

well,  ^  Met.  (Ky.)  290;  Bane  v.  Wick,  Compare  Dawes  v.   Scott,  5   Russ^ 

14  Ohio  St.. 505;  Jackson  v.  Hoover,  26  (Eng.)   32;    Williams    v,    Llandaff,   i 
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charges,  is  a  circumstance  to  be  taken  into  consideration,^  but  is 
not  in  itself  conclusive.^  But  if  all  the  personal  estate  is  spe> 
cifically  bequeathed  to  one  not  the  executor,  or  is  bequeathed  by 
a  general  clause  accompanied  by  the  enumeration  of  articles,  as 
distinguished  from  a  gift  of  the  residue,  and  the  real  estate  is  ex- 
pressly onerated  with  all  charges  which  would  otherwise  have 
come  out  of  the  personalty,  as  debts,  funeral  expenses  and  pro- 
bate charges,  the  real  estate  is  held  to  be  primarily  liable.' 

The  personal  estate  is  also  relieved  from  its  primary  liability 
where  the  testator  devises  his  real  estate  to  be  sold  to  pay  debts, 
and  directs  the  residue  of  the  proceeds  to  be  added  to  the  per- 

Cox  (Eng.)  254;  Anderton  v.  Cooke,  Nor  where  the  bequest  is  residuary. 

I  Bro.  C.  C.  (Eng.)  456.  Tower  v.  Lord  Rous,  18  Ves.  (Eng.) 

1.  Lord  Eldon,  in  Booth  v,  Blun-  139.    See  Lord  Eldon's  remarks  in 

dell,  I  Mer.  (Eng.)  193.    See  also  Sir  Booth  v,  Blundell,  i  Mer.  (Eng.)  328«. 

W.  Grant,  in  Tower  v.  Rous,  18  Ves.  upon  Ancaster  v.  Mayer,  i  Bro.  C.  C 

130;  Greene  v.  Greene,  4  Mad.  (Eng.)  (Eng.)  454. 

148;  Michell  V.  Michell,  5Madd.  (Eng.)  Nor  where  the  bequest  is  to  the  ex> 

69;   Driver  v.  Ferrand,  i  R.  &  Myl.  ecutor,    whether     beneficially     or    a&- 

(Eng.)  681.  trustee.    Brummel  v.  Prothero,  3  Ves- 

8.   Hartley  v.  Hurle,  5  Ves.  (Eng.)  (Eng.)  11 1;  Aldridge  v.  Lord    Walls- 

540;   McLeland  v,  Shaw,  2   Sch.  &  L.  court,  i  Ba.  &  Be.  (Eng.)  3x2. 

(Ene.)    588;    Lord    Hardwxckb,  in  But,  where  there  are  several  execu- 

Walxer  V.  Jackson  2  Atk.  (Eng.)  624;  tors,  the  mere  fact  that  the  legatee  is- 

Sir  W.  Grant,  in  Brydges  v.  Phillips,  one  of  the  coexecutors,  is  not  fatal.. 

6     Ves.     (Eng.)    570;     Stepenson  v.  Greene't*.  Greene,  4  Madd.  (Eng.)  148. 

Heathcote,  i  Ed.  (Eng.)  38;  Williams  In  United  BtateB. — In  some  States  an 

V.  Llandaff,  i  Cox  (Eng.)  256;  Gray  v,  intent  to  exonerate  the  personalty  has 

Minnethorpe,  3  Ves.  (Ene.)  103.  been  inferred  from  a  general  charge  of 

8.   Greene  V.Greene, 4  Madd.  (Eng.)  debts  and  legacies  on  the  realty,  foU 

148;  Michell  V,  Michell,  5  Madd.  (Eng.)  lowed  by  bequests  of  the  entire  per- 

69;   Driver  v.   Ferrand,  i  R.  &  Myl.  sonal  estate.    See  Appellant,  18  Pick.. 

(£ng.)  681;  Blount  t>.  Hopkins,  7  Sim.  (Mass.)  285;  McFait's   Appeal,  8  Pa.. 

(Eng.)  43;   Plenty  v.  West,  16  Beav.  St.     290;     Douglass     v,     Baber.     15 

(Eng.)    173;    Lance    v.    Aglionbv,  27  Lea  (Tenn.)  6ci. 

Beav.  (Eng.)  65;  Gilbertson  v.  Gilbert-  Compare   Hoes  v.  Van    Hoesen,  i 

son,  34  Beav.   (Eng.)    354;   Jones  v,  N.  Y.  120,  124;   Wallace  v.   Wallace,. 

Bruce,  11    Sim.   (Enff.)  221;  Coote  v,  23  N.  H.  149,  155;  Scott  v.  Morrison,  1; 

Coote,  3  Jo.  &  L.  (Eng.)  175;  Powell  Ind.  551. 

V,  Riley,  L.  R.,    12   Eq.,  (Ene.)    175;  The  bequest  must  not  be  residuary.. 

Scott  V.  Scott,  18  Gr.  Cn.  (N.  Car.)  643.  Scott  v.  Morrison,  5  Ind.  551,  553. 

In  Lance  v,  Aglionby,  27  Beav.  Unless  there  is  an  absolute  disposi- 
(Eng.)  65,  testator  gave  part  of  the  tion  of  all  the  personal  estate  the  charge 
personal  estate  to  his  wife  specifically,  upon  the  realty  is  in  aid  and  not  in 
and  devised  his  real  estate  in  trust  for  exoneration  of  the  personalty.  Hoes 
sale  and  to  pay  thereout  debts,  testa-  t.  Van  Hoesen,  i  Comst.  (N.  Y.)  124. 
mentary  and  funeral  expenses  and  Lands  charged  with  the  payment  of 
legacies.  By  a  codicil  he  gave  all  his  debts  are  liable  before  personal  prop- 
personal  estate  to  his  wife.  Held^  the  erty  specifically  bequeathed.  Spraker 
bequest  by  codicil  was  like  that  in  the  v.  Van  Alstyne,  18  Wend.  (N.  Y.)  200; 
will  which  it  replaced,  specific,  and  the  Scott  v,  Morrison,  5  Ind.  553;  Larkin 
personal  estate  exonerated.  v.  Mason,  53  Barb.  (N.  Y.)  267.     See 

But  the    principle    does   not    apply  Alexander  v.  Miller,  7  Heisk.  (Tenn.) 

where  there  is  no  provision  for  the  dis-  65,  77;  Lightfoot  v.  Lightfoot,  27  Ala^ 

charge  of  funeral  and  testamentary  ex-  351,  ^58;  Carter  v,  Balfour,  19  Ala.  814;. 

penses  out  of   the  real  estate.    Collis  Dunlap  v.  Dunlap,  4  Dessaus.  (S.  Car.> 

v.  Robins,  i  De  G.  &  Sm.  (Eng.)  131;  305;  Cornish  v,   Willson,  6  Gill  (Md.> 

Brummel  v.  Prothero,  3  Ves.  ( Eng. )  1 1 1 .  299,  317. 
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sonalty,^  or  expressly  declares  that  he  has  charged  his  lands  in 
order  that  the  personal  estate  may  come  clear  to  the  legatee  * 
The  personalty  has  also  been  held  to  be  exonerated  by  a  devise 
subject  to  a  debt  not  contracted  by  the  testator,*  or  by  a  direc- 
tion to  the  devisee  to  pay  half  the  amount  of  a  legacy  within  a 
year.*  So  where  the  pecuniary  legacies  are  not  to  be  paid  till 
after  the  death  of  the  life  tenant  of  the  realty,  to  whom  the  re- 
siduary personalty  is  bequeathed  absolutely,  the  residuary  realty 
is  primarily  liable.*  If  the  land  is  really  charged  in  exoneration 
of  the  personalty,  neither  the  refusal  of  the  devisee  to  accept,* 
nor  his  death  before  the  testator  and  consequent  lapse  of  the  de- 
vise,''  nor  the  fact  that  the  will  was  not  so  executed  as  to  pass 
real  estate,  will  throw  the  burden  of  paying  the  debt  or  legacy 
so  charged  upon  the  personalty  thus  exonerated  by  the  testator.* 
6.  Lepusies  Charged  Solely  on  Beal  Estate — See  §§  II,  i,/,  4,  4 
n.  (i). — Where  the  rents  and  profit  sof  the  real  estate,  or  the  pro- 
ceeds of  its  sale  or  mortgage  are  directed  to  be  applied  to  the 
payment  of  particular  sums  of  money,  such  legacies  partake  of 
the  nature  of  a  specific  bequest,  and  the  land  designated  is  the 
only  fund  liable.^  So  also  where  a  legacy  is  given  out  of  real 
property  over  which  the  testator  has  a  power  of  appointment, 
but  not  the  absolute  interest,  the  land  referred  to  is  the  only  fund 
liable,*^  unless  the  appointee  manifest  an  intention  to  charge  his 

1.  Webb  V.  Jones,  2  Bro.  C.  C.  will  be  applied  to  protect  the  person- 
<Eng.)  60;  6.  c,  I  Cox  (Eng.)  245;  I  Jo.  alty.  Dunlap  7^  Dunlap,  4  Dessaus. 
&  Lat.  (Eng.)  365,  366;  Shallcrocs  v.  (S.  Car,)  305;  Wigg  v.  Wigg,  i  Atk. 
Wright,  12  Beav.  (Eng.)  505.  (Eng.)  382;  McFait\  Appeal,  8  Pa.  St, 

See  §  IV,  6.  290. 

But  see  Wythe  v.  Henniker,  2  Myl.  9.    Rop.  Leg.   (2nd    Am.  ed.)   ♦671. 

&  K.  (Eng.)  635.  See  Hancox  v.  Abbey,  11  Ves.  (Eng.) 

2.  March  v.  Fowkes,  Finch,  (Eng.)  179,  185;  Dickin  v.  Edwards,  4  Hare 
414.  (Eng.)  273;  Creed  v.  Creed,  11  CI.  & 

8.  Smith  V,  WyckofF,  11  Paige  (N.  F.  (Eng.)  491,  50S;  Boston  Safe 
Y.)  49,  56.  Deposit  etc.  Co.  v,  Plummer,  142  Mai^s. 

4.  Salisbury  v.  Morse,  7  Lans.  (N.  2^7;  Walls  v.  Stewart  16  Pa.  St.  27 ^; 
Y.)  359,  362.  Wilson's  Estate,  i^  Phila.    (Pa.)   52^; 

"This    period    would   expire    before  Hughes  v.  Tabb,  70  Va.  313. 

the  personjil  estate  could,  in  the  ordi-  "These  sums  have  not,  like  debts,  any 

nary  course  of  things,  be  distributed  by  existence  independent  of  the  will  which 

the  executor.     For  that  reason  no  part  bequeaths    them    as  specific  parts    ot 

of    it    could    be   appropriated   b}'   the  the  particular  fund  referred  to,  and  out 

devisee  to  the  payment  of  the  first  half  of  which   alone  they   are    given    and 

of  the   legacy.    "Salisbury  v,  Morse,  7  payable."     Rop.  Leg.  (2nd  Am.  Eng.) 

Lans.  (N .  Y.)  359,  362.  *67i ;  citing  Sir  W.  Grant,  in  Brydges 

5.  Clerv's  Appeal,  35  Pa.  St.  54.  f.  Phillips,  6  Ves.  (Eng.)   691;    Lord 

6.  McF^ait's  Appeal,  8  Pa.  St.  290,  Eldon,  in  Gittens  v.  Steele,  i  Swanst. 
193.  (Eng.)  29;  Spurwav  zk  Glynn,  9  Ves. 

7.  Wigg  V.  Wigg,  I  Atk.  (Eng.)  382;  (Eng.)  483;  Walls  v.  Stewart,  16  Pa.  St. 
McFait's  Appeal,  S  Pa.  St.  290,  293.  275. 

8.  Dunlap  i;.  Dunlap,  4  Dessaus.  ^S.  ABatgnment  of  Legatee's  Interest. — 
Car.)  305.  A  legatee  of  a  portion  of  the  proceeds 

The  real  estate  so  charged,  which,  by  of  land  can  release  or  assign  his  inter- 
reason  of  the  lapse  or  imperfect  execu-  est  by  parol  before  sale   of  the   land, 
tion  of  the  will,  would  have  descended  Mellon   v.   Reed,   123  Pa.  St.  i.     See 
to  the  heir  at  law  or  pass  under  the  Frauds,  Statute  of. 
residuary   devise  (under  local  statutes)  10.  Pawlett  t^  Pawlett,  i  Vern.  (Eng  ) 
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own  property  on  failure  of  the  land  referred  to.*  If  certain 
enumerated  legacies  are  directed  to  be  paid  out  of  particular  real 
estate  *  or  real  estate  be  given  to  A,  he  paying  out  of  it  cer- 
tain legacies,^  or  the  land  be  charged  with  such  payment,*  in  each 
case  the  land  so  specified  will  be  the  only  fund  liable.* 

6.  Blending  Beal  and  Personal  Estate  Together— See  §§  II,  2,  ^  (3) 
note. — If  real  and  personal  estate  are  merely  given  together  sub- 
ject to  charges,  each  retains  its  own  qualities  and  the  personal 
estate  remains  primarily  liable.*  But  if  the  real  estate  be  di- 
rected to  be.  sold  and  the  personalty  and  proceeds  of  the  real  es- 
tate are  given  together  subject  to  charges,  as  debts,  legacies  ®r 
annuities,  the  real  and  personal  estate  are  liable  to  the  charges 
pari  passu  in  proportion  to  their  respective  values.'^     If  the  direc- 

321;  Phippe  V,  Lord  Mulgrave,  3  Ves.  conceived  that  the  legacies  would  have 
(Eng.)  613.  been  discharged  out  of  it."    Rop.  Leg. 

1.  Savile    v.    Blacket,    i    P.    Wms.     (2nd  Am.  Ed.)  *670. 

(Eng.)  778;  6.  c,  Rop.  Leg.  (2nd  Am.  Such     legacies     are    distinguishable 

ed.)  *I98.  from  those  for  which  the  personalty  is 

2.  Amesbury  v.  Powis,  i  Ves.  Sen.  liable  hy  the  fact  that  the  direction  or 
(Eng.)  476,481;  Roberts  v.  Roberts,  13  charge  is  to  pay  a  particular  sum,  while 
Sim.  (Eng.)  336,  345.  in   the   latter  the  direction  is   to  pa}*- 

8.   Hutchins    v.    Foy,    Com.     Rep.  legacies  generally.    Thus   a  devise  to 

(Eng.)  716,  723;  Goodwin  v,   Munday,  A,  charged  with  a  legacy  of  $1,000  to 

I  Bro.   C.  C.  (Eng.)   191;   Dawson  v.  B,  or  he  paying  $1,000  to  B,  would  only 

Killet,  I  Bro.  C.  C.  (Eng.)  119;   Ashly  charge  A  personally  and  the  land  de- 

V.   Ashlj',    I    Coll.  C.  C.    (Eng.)  549;  vised;  but  a  direction  or  charge  to  pay 

Walker  v.  Main,   i  Jac.  &  W.  (Eng.)  all  debts  or  legacies  would  charge  the 

I,  7;  Jennings  v.  Looks,  2  P.   Wms.  testator's    general    estate.     Rop.   Leg. 

(Eng.)    276;    Morgan    v,   Gardiner,  i  (2nd  Am.  ed.)  *&ji.     See  Amesbury  v. 

Bro.  C.  C.  (Eng.)  194  n.;  Thompson  v.  Brown,  i  Ves.  Sen.  (Eng.)  482;  Roberts 

Dow,  I  Bro.  C.  C.  (Eng.)  193  n.;  Paw-  v.  Roberts,  13  Sim.  (Eng.)  336;  Hartley 

sey  V.  Edgar,  i  Bro.  C.  C.  (Ene.)  192  n.;  v.  Hurle,  5  Ves.  (Eng.)  540;  Hancox  v, 

Jeal  V.  Techenor,  i   Bro.  C.  C.  (Eng.)  Abbey,  11  Ves.   (Eng.)   179,  185.     For 

120  n.;  6.  c,  Ambl.  (Eng.)  703;   Tun-  an   exhaustive   review  of  the  English 

stall  V.  Brachen,  Ambl.  (Eng.)  167;  s.c,  decisions  see  opinion  of  Bell,  J.,  in 

I  Bro.  C.  C.  (Eng.)  124  n.;  Manning  v.  Walls  v,  Stewart,  16  Pa.  St.  275. 
Herbert,  Ambl.  (Eng.)  575;  Embrey  v,        6.  Boughton  v.  Boughton.  i  H.L.  Cas. 

Martin  Ambl.  (Eng.)  230;  Hodgson  v.  (Eng.)  406;  Teuch  v.  Cheese,  6  D.  M. 

Rawson,  1  Ves.  Sr.  (Eng.)  44;  Crother  G.  (Eng.)  453;  Crone's  Appeal,  103  Pa. 

V.  Condon,  2  Atk.  (Eng.)    127;    Ernes  St.  571.     Compare  Falkner  v.  Grace, 

V.  Hancock,  2  Atk.  (Eng.)  507.  9  Hare  (Eng.)  282. 

4.  Clarke  v.  Ross,  Rop.  Leg.  (2nd  .  7.  Hawkins  on  Wills,  *290;  Wms. 
Am.  ed.)  *664;  s.  c,  2  Dick.  (Eng.)  Exrs.  (1712);  Roberts  v.  Walker,  i  R. 
529;  I  Bro.  C.  C.  (Eng.)  120,  in  notes;  &  Myl.  (Eng.)  751;  Salt  v.  Chattaway, 
Gittins  z\  State,  i  Swanst.  (Eng.)  24;  3  Beav.  (Eng.)  576.  See  Simmons  v. 
Morgan  v.  Gardiner,  i  Bro.  C.  C.  Rose,  6  D.  M.  G.  (Eng.)  44;  Amer. 
(Eng.)  194  n.;  King  v.  Davison,  i  Ves.  Dram.  Fund  Assoc,  v.  Lett,  42  N.J. 
&  B.  (Eng.)  260,  276.  Eq.  43;  Cox  v.  Corkendall,  13  N.J.  Eq. 

5.  "The  reasons  are  these :  the  estate  138;  Witman  ik  Norton,  6  Binn.  (Pa.) 
in  the  one  case  is  expressly  encum-  395;  Elliott  v.  Carter,  9  Gratt.  (Va.) 
bered,  and  in  the  other  it  is  intended  to  541,  550;  Brink  v.  Maston,  4  Dem.  (N. 
be  divided  between  the  devisee  and  V.)  524;Turner  v.  Turner,  57  Miss.  775. 
legatees.  In  the  last  instance,  the  The  principle  extends  to  making  the 
estate  is  given  upon  condition  that  the  real  and  personal  estate  liable  pari 
devisee  make  the  specific  payments,  passu  to  all  charges  whether  express 
He  takes  the  land  cum  onere,  and  moh  or  implied,  for  which  both  funds  were 
constat  the  estate  would  have  been  originally  liable;  but  does  not  extend 
devised  to  him,  unless  the  testator  had  to  creatmg  any    charge    to    which  it 
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tion  be  that  the  real  estate  be  sold,  and  the  proceeds  be  con- 
.-sidered  part  of  the  residuary  personal  estate,  the  real  and  personal 
-estate  are  liable  pari  passu  ^  to  all  charges  affecting  the  latter.^ 

7.  WheUier  a  Ctonenl  Charge  Extendi  to  Leads  Spedfloally  Deviied. 
— A  general  charge  of  legacies  on  the  real  estate,  or  on  all  the 
real  estate,  does  not  of  itself  charge  any  specific  devise,*  but 
where  debts  and  legacies  are  charged  together,  the  legacy  being 
placed  by  the  will  on  an  equal  footing  with  the  debts,  both  are 
charged  on  lands  specifically  devised.*  A  charge  of  legacies  im- 
plied under  the  rule  in  Greville  v.  Brown,*  from  the  read  and  per- 
sonal estate  being  blended  in  the  residuary  clause  is  confined  to 
the  residuary  realty.* 

8.  Personal  Liability  of  Devisee — Whether  a  Oiven  Chaige  Afliwti 
the  Person,  the  Land,  or  Both — ^Remedies  of  Creditors  and  Legatees. — 
Debts  and  legacies  may  be  charged  on  the  person  of  the  devisee, 
•on  the  land  devised,  or  on  both.''  The  first  is  illustrated  by  a 
bare  direction  to  the  devisee  to  pay ;  *  the  second,  by  a  devise  of 
land  subject  to  or  charged  with  a  debt  or  legacy  without  such 
direction ;  •  the  third,  by  a  devise  on  condition  that  the  devisee 

would  not  be  otherwise,  although  sec-  S.  (Eng.)  338.    See  Rowlej  v.  Eyton, 

ondarily  liable.   Thus  a  gift  of  personal  2  Mer.  (Eng.)   128;  Harris  v,  Watkins, 

estate  and  converted  real  estate  together  Kay    (Eng.)  488;  Mannox  t;.  Greener 

would   not  have  the  effect  of  making  L.  R.,  14  Eq.  (Eng.)  456. 

legacies    and     annuities,    given    sim"  6.  7  H.  L.  Cas.  689,  §  IV,  3. 

fliciter^  a  charge  on  the  real   estate.  6.  Per  Bacon,  V.  C,  in  Bra j  v.  Ste* 

Hawkins  on  WiUs,  *293.  See  Reynolds  vens,  L.  R.,  12  Ch.  D.  (Eng.)    169.    In 

V,  Reynolds,  16  N.  Y.  257.  Francis  v.  Clemow,  Kay  (Eng.)  435,  the 

1.  Simmons   v.   Rose,    6  D.   M.  G.  plaintiff  legatee  claimed  only  against 

•(Eng.)  413.  residue. 

3.  Hawkins  on  Wills,  ♦29J;;   Kidney  7.  Story,  J.,  in  Wright  v,  Denn,  10 
-v.  Coussmaker,  i  Ves.  Jr.   (Eng.)  436;  Wheat.  (U.  S.)  204,  22^ 

n  Ves.  Jr.  (Eng.)  267;  Bright  v.  Larcher,  8.  Wright  v.  Denn,   10  Wheat.   (U. 

X  De  G.  &  J.  (Eng.)  148;  Field  v.  Peck-  S.)  204,  226.    See  §  IV,  3. 

ett,  29  Beav.  (Eng.)  568.  9.  Pomeroy  Eq.  Jur.,  §  1246,  n.    (2); 

Thus  if  real  estate  is  directed  to  be  Hayes  t;.  Sykes,  21  N.  E.  Rep.   xoSo. 

«old  to  answer  certain  charges  and  the  The  devisee's  liability  in  such  cases  can 

proceeds  are  **to  go  as  the  residue"  or  never  exceed   the   value  of  the   land, 

'''be  disposed  of  in  the  same  manner  as,''  See    Eskridge  v,  Farrar,  34  La.  An. 

or  "be  added  to"  the  residue  of  the  per-  709,  725.    For  examples  of   such  ex- 

«onal  estate,  debts  and  legacies  given  press  charges  see  Cooper's  Legacy,  4 

simpliciter  are  a  charge  on  such  sur-  De  G.  M.   &  G."  (Eng.)  757;  Kempe  v. 

plus  proceeds.  Lord  Loughborough,  Kempe,  5   De  G.   M.  G.   (Eng.)  346; 

in   Kidney  v.  Coussmaker,  2  Ves.  Jun.  Makings  V.  Makings,  i  DeG.  F.  and  J. 

(Eng.)   207,    268;    Turner,   L.  J.,  in  (Eng.)   3^5;   Maskell   v.  Farrington,  3 

Bright  V.  Larcher,  3  De.G.&  J.  (Eng.)  De   G.  j'.   &   S.   (Eng.)  338;  Nuddtr. 

156.  Powers,  136  Mass.  273. 

8.  Conron  v,  Conron,  7  H.  L.  Cas.  A  will  which  charges  the  testator's 

(Eng.)  168;  Spongt;.  Sponff,  t  Blieh,  N.  debts,  on  deficiency  of  personalty,  on 

S.  (Eng.)  84.  See  Castle  v.  Gillett,  L.  R.,  lands  therein  devised,  does  not  impose 

16  Eq.  (Eng.)  530;  Davenport  v.  Sar-  any   personal  liability  on  the  devisees, 

gent,  63   N.   if.   538.    Nor  does  such  though  thev  accept  the  provisions  of 

general  charge  of  legacies  affect  prop-  the  will.    Hayes  v.  Sykes  (Ind.),  21  N. 

erty   specifically  bequeathed.     Conron  E.  Rep.  1080. 

V,  Conron,   7   H.   L.  Cas.  (Eng.)  x68,  Under  a  will  giving  testator's  wife 

per  Lord  Cranworth.  support  from  the  rents  and  profits  of 

4.  Maskell  v.  Farrington,  3  D.  J.  &  land  devised  to  his  sons,  each  son  is  not 
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pay  the  debt  or  legacjr,  or  on  account  of,  because  of,  or  in  respect 
to,  the  direction  to  pay.^  Where  the  person  only  is  charged,  the 
remedy  is  confined  to  a  personal  action  against  the  devisee ;  * 
where  the  land  alone  is  charged,  the  lien  may  be  supported  by  a 
bill  in  equity  or  application  in  the  orphans  court  (according  to 
the  local  practice)  directed  against  the  devisee,*  his  heirs  *  or 
alienees  with  notice.*  Where  the  charge  is  on  the  person  only, 
or  upon  both  the  person  and  the  land,  the  devisee  on  acceptance 
becomes  personally  liable,  on  the  principle  of  election,  for  the 
full  amount  of  the  charge,  although  exceeding  the  value  of  the 

liable  personally  or  as  a  trustee 'for  a  In  Kentucky^  a  charge  of  an  annuity 
proportionate  share  of  the  mother's  on  devised  real  estate  will  be  enforced 
support,  but  only  to  the  extent  of  the  in  equity  by  a  sale.  Merritt  v.  Buck- 
rents  and  profits  arising  from  his  share  nam,  78  Me.  504. 

for  the  six  years  next  before  the  suit  Costs  of  sale,  the  amount  unpaid  with 

commenced.     Commons  f .  Commons,  interest,  and    enough  to    produce  the 

115  Ind.  162.  annuity  in   the  future,   will  be  taken 

1*  MV,  3.  from  the  proceeds  of  sale,  and  the  bal- 

2.  Story,  J.,  in  Wright  v.  Denn,  10  ance  paid  over  to  the  devisee.     Merritt 

Wheat.    (U.   S.)   204,   226;    Porter  v,  v,  Bucknam,  78  Me.  504. 

Ford,  (Ky.)  7  S.  W.  Rep.  29;  Etter  v.  The  lien  of  a  legacy  charged  on  land 

Oreenawalt,  98  Pa.  St.  422.  is  paramount  to  a  claim  of  the  occu- 

Unless  the  legacy  is  charged  on  the  pant    for    the  value  of  improvement. 

land,  the  legatee  has  no  preference  over  Bennett  v.  Akin,  38  Hun  (N.  Y.)  251. 

a  creditor    of  the    devisee.    Porter  v.  Nor  is  it  necessary  that  the  estate 

Ford  (Ky.),  7  S.  W.  Rep.  29.  should  be  settled  before  a  proceeding 

8.  Kempe  v,  Kempe,  5  De  G.  M.  &  against  the   land  can  be  maintained, 

G.  (Eng.)  346;  Berg  f.  RadcliiT,  6John8.  and  it  is  no  defence  to  such  a  proceed- 

Ch.  (N.   Y.)    J02;  Helm   t*.  Darby,  3  ing  that  the  legatee  has  recovered  judg- 

Dana  (Ky.)   186;  Tigner  v.  McGehee,  ment  for  the  amount  against  the  execu- 

60  Miss.  185,  191.  tor  and  the  sureties  on  his  bond.     Rey- 

So  also  Where  undevised  real  estate  nolds  i*.  Bond.  83  Ind.  36. 
charged  with  debt  descends  to  the  Where  a  man  conveyed  his  lands 
heir.  Helm  v.  Darby,  3  Dana  (Ky.)  186.  and  subsequently  made  a  will,  bequeath- 
In  Pennsylvania^  the  remedy  is  by  ing  pecuniary  legacies  to  persons  other 
petition  in  the  orphans  court,  the  juris-  than  the  grantees  in  the  deed,  and  the 
diction  of  which  is  exclusive  of  both  circumstances  show  the  execution  of  the 
the  equity  and  common  law  jurisdiction  deed  was  a  part  of  the  testamentary 
of  common  pleas.  Bretzman  v.  Riehl,  scheme  that  the  grantees  were  to  pay 
119  Pa.  St.  645.  See  Eyre*s  Appeal,  out  of  the  purchase  money  the  pecu- 
100  Pa.  St.  192;  Dewait's  Appeal,  70  niary  legacies  given  in  the  will,  a  court 
Pa.  St.  403;  Postlewaite's  Appeal,  68  of  equity  will,  after  the  death  of  the 
Pa.  St.  477;  Baker's  Appeal,  59  Pa.  St  testator,  charge  the  legacies  upon  the 
313;  Ward^s  Appeal,  33  Pa.  St.  49.  land,  notwithstanding  the  deed  on  its 
But  see  De  Haven  v.  Bartholomew,  57  face  appears  to  be  an  absolute  convey- 
Pa.  St.  126.  As  to  Zr<ifi«>taffa,  see  Esk-  ance,  without  reference  to  the  will. 
ridge  v.  Farrar,  34  La.  An.  709,  725.  Tigner  v,  McGehee,  60  Miss.  185. 

As  to  whether  executors  are  proper  4.  Halstead  v.  Westervelt,  41  N.  J. 

parties.    Field's  Appeal,  36  Pa.  St  11;  Eq.  100,  102. 

Holliday  v,   Summerville,  4  P.  &  W.  6.  Smith  -9.  Thompson,   55   Md.  5; 


(Pa^.)  533.  Thayer  v.  Finnegan,  134  Mass.  62.   See 

Michigan  statute   requires  the    Scott  v.  Paletine,  54  Vt  253, 261 ;  Love- 
contributions  of  devisees  in  possession    joy  v.  Raymond,  50  Vt.  509;  Wilson  v. 


toward  the  payment  of  the  testator's  Piper,  77  Ind.  437;   Brooks  v.   Eskins, 

debts,  to  be  collected  by  execution.  The  24  Mo.  App.  296. 
probate*  court  may  not  order  a  sale.        A  cestui  'que  trust  executed  a  paper. 

Nor  is  the  executor's  consent  to  the  which    was    recorded,  in    which    she 

possession  material.    Atwood  v.  Frost,  stated  that  the  trust  money  had  been 

59  Mich.  409.  invested  to  her  satisfaction,  and    that 
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she  released  the  land  on  which,  by  the  title  Wills,  declares  that  "where  lands 
terms  of  the  will,  the  money  was  are  devised  to  be  sold  on  special  or 
charged.  Held^  that  the  release  had  general  trust,  or  are  conveyed  or  de- 
no  legal  effect  whatever,  and  that  a  vised  to  trustees  or  executors  in  trust 
purchaser  of  the  land  took  it  charged  to  be  sold  generally  or  for  any  specific 
with  the  trust.  Dickinson  v.  Worth-  purpose,  the  purchaser  shall  not  be 
ington,  4  Hughes  (C.  C.)  430.  bound  to  look  to  the  application  of  the 

Charge  of  the    widow's    annuity    is  purchase  money,   unless   so   expressly 

not  discharged   by   sale   under  fi,  fa.  required  by  the  conveyance  or  devise." 

against  heirs.    Truby's   Appeal   (Pa.),  See  Grotenkemper  v.  Bryson,  79  Ky. 

II  Atl.  Rep.  567.  353,  358. 

In  J^evj  Tork^  where  a  testator  de-  The   legatee   may   of    course  divest 

vises  his  land  after  his  debts  shall  have  himself    of    his    right    to   follow  the 

been  paid,  after  three  years  the  statu-  land   in   the    hands    of  third   persons, 

tory  lien  expires,  and  a  good  title  may  Thayer  v.  Finnegan,  ^4  Mass.  62,  66; 

be  conveyed.    Waite  v.  Kane,  ^i  N.  Y.  Garden ville  Permanent  Loan  Assoc,  v. 

Supr.  Ct.  295.      See  Piatt   v.  ?latt,  105  Walker,  52  Md.  452. 

N.  Y.  448.  Such  is  the  effect  of  joining  in  the 

But  the  lien  of  a  legacy  charged  upon  deed  to  the  purchaser,     Irwin  v,  Woll- 

land  is  not  barred  by  the  statute  of  lim-  pert  (111.),  21  N.  E.  Rep.  501. 

stations  inside   of   twenty  years   from  Where  a  will  made  an  annuity  to  tes- 

the  time  the  legatee  becomes  of  age;  tator's  widow  a  charge  on  the  property, 

especially  where  the  devisee  of  the  land  held,  that,  the  widow  and  other  parties 

is  made  guardian  and  trustee  of  the  leg-  in   interest   assenting,   a   part     of    the 

atee.    Coleman  v.  Howell   (N.J.),   16  property  might  be  sold  and  distributed, 

Atl.   Rep.   202.     See   Quackenbush   v,  reserving,  however,  sufficient  to  secure, 

Quackenbush,   42    Hun    (N.    Y.)   329.  beyond     all     question,     the     annuity. 

But  wheie  the  purchasers  from  the  dev-  Wistar's  Estate,  13  Phila.  (Pa.)  266. 

isee  have  held  title  to  the  land  adverselv  The  fact  that  the  devisee  is  also  one 

for  the  period,  although  with  notice  of  of  the  executors,  and  has  given  the  re- 

the    legacy,   it    cannot    be    recovered,  quired  bond  as  residuary  legatee  (see 

Trenton  Acad.  Trus.  v.  Bank  of  Ashe-  Executors  and    Adm'inistrators, 

ville  (N.  Car.),  8  S.  E.  Rep.  174.     See  XI  2,  p.  209)  does  not  enable   him  to 

Wood's  Lim.  of  Actions,  §§  200,  213.  convey  to  a  bona  fide  purchaser  clear 

BehediQed  and  Unacliediaed  Debts. —  ofthe'lien.     Amherst  College  z;.  Smith, 

It  is  a  recognized  distinction  that  where  134    Mass.  543. 

a  will  makes  the  payment  of  debts  a  But  when  one  who  is  both   devisee 

charge    upon     land,    a    purchaser    of  and   executor  sells   the  land   under  a 

the  land  will  be  bound  for  the  applica-  power  conferred  on  him  by  the  will  to 

tion  of  the  price,  if  the  debts  be  sched-  sell  in  order  to  obtain  money  to  pay 

uled,  but  if  they  be  not  scheduled,  he  the  legacies,  or  for  any  other  purpose 

will  not  be  bound.     For  the  same  rea-  he  might  think  advantageous  to  himself, 

son,  no  duty  of  seeing  to  the  applica-  the  purchaser  is  absolved  from  seeing 

tion    of    the    purchase    money    arises  to    the    application    of   the     purchase 

where  the  trust  is  to  pay  debts  and  leg-  money,  and  takes  a  clear  title.    Turner 

acies  which  involves  first  the  payment  v.    Turner,    57    Miss.    775,    778.     See 

of  all   debts.      Sims   v.  Lively,  14  B.  Drumheler    v.   Hoff,  23  Mo.  App.  161 

Mon.    (Ky.)    348;     Grotenkemper     v.  The  legatee's  remedy  in  such  cas^e  i- 

Bryson,  79   Ky.   353,   358.     See   Story  not   against  the  land.      Drumheler  t 

Eq*.,  §  §  1127,  1132,1135.  Hoflf,  23  Mo.  App.  161. 

Judicial  BaleB. — Where  land  charged  Where  a  part  of  the  land   charged 

with  a  legacy  is  sold  at  judicial  sale,  has  been  alienated,  the  other  part  not 

and    the    purchase    money    paid    into  alienated  will  be  first   applied    to   the 

court,  as  between  the  fund  in  court  and  payment  of  the   legacy.      Lovejoy  r. 

the  land  in  the  hands  of  a   bona  fide  Ravmond,  58  Vt.  509. 

purchaser   at  th^   sale,  without   actual  rurchasers  may  redeem   in   the  in- 

notice  of  the  charge,  the  fund   in  court  verse  order  of  alienation,  the  value  of 

is  primarily   liable,  the  legatee  still  re-  the  land  should  be  estimated  as  of  the 

taining  a   lien  on   the  land  in  case  the  time  when  the  legacy  became  pavabl". 

primary  fund  should  prove  insufficient.  Scott  v.  Patchin,  54"  Vt.  253.     See  HI- 

Porter  I*.  Jackson,  95  Ind.  210;  48  Am.  wood   v.  Deifendorf,  5   Barb.  (N.   Y; 

Rep.  704.  398;  2  Story  Eq.,  §  1127. 

Kentucky. — Gen.   Sts.,  ^  23,  ch.  113,  Notice. — Recording  the   will    affects 
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land,*  the  only  difference  being  that  in  the  former  case  the  rem- 
edy is  confined  to  the  person  only,*  while  in  the  latter  the  legatee 

the  purchaser  with  constructive  notice  Brown  v.  Knapp,  79  N.  Y.  136,  143. 
of  the  charge.  Scott  v,  Patchin,  54  Vt.  The  rule  is  the  same  where  the  devi* 
253,  261;  Coleman  v.  Howell,  (N.  J.)  see  is  also  executor.  In  such  case  his 
16  Atl.  Rep.  202;  Porter  v.  Jackson,  95  liability  is  personal  and  not  official,  and 
Ind.  210;  Wilson  v.  Piper,  77  Ind.  437;  the  statute  of  nonclaim  (Debts  of  De- 
Brooks  V.  Eskins,  24  Mo.  App.  296.  cedents,  §  i,  b)  does  not  apply.     Fuller 

Death  of  Legatee. — Under  what  cir-  v,  McFwen,   17    Ohio    St.    288,    293; 

cumstances    death    of   legatee    causes  Brown  v.  Knapp,  79  N.  Y.  136,  143. 

charge  to  sink,  see  §  II,  2,y,  (3).  See  Olmstead  v.  Brush,  27  Conn.   (;3o; 

PriTate  Arraafenieiits. — Private   ar-  Williams  v.  Nichol,  47  Ark.  254,  2^3. 

rangements  between  the  devisees  or  be-  Where  a  devisee   procures  the  set- 

tween  the  devisees  and  purchasers  to  ting  aside  of  an  executor's  sale  of  land,  he 

which  the  legatee  was  not  a  party  can-  elects  to  take  the  land  as  land  in  his  ca- 

not,  of  course,  affect  his  rights.  pacity  of  devisee,  and  takes  it,  there- 

Thus  where  the  testator^s  heirs,  by  fore,  charged  with  the  decedent^s  debts 
agreement  with  each  other,  caused  a  as  though  it  had  not  been  sold.  Arm- 
will  to  be  disallowed  by  the  court,  and  strong  v,  McKelvey,  X04  N.  Y.  179; 
divided  among  themselves  his  land,  s.  c,  39  Hun  (N.  Y.)  213. 
which  by  the  will  was  charged  with  The  estate  of  a  devisee  who  accepts  a 
payment  of  legacies  On  a  bill  by  leg-  devise  upon  condition  to  pay  a  charge 
atees  (who  were  minors  and  unrepre-  is  absolute,  not  conditional.  Taft  t^ 
sented  when  the  will  was  disallowed)  Morse,  4  Met.  (Mass.)  523;  Birming- 
aeainst  an  heir  in  possession  under  the  ham  v.  Lesan,  77  Me.  494,  498;  War- 
division,  ieid  that  the  land  should  be  wick  v.  Andrews,  25  Me.  525,  529; 
charged  with  payment  of  the  legacies.  Casey  v.  Casey,  55  Vt.  518;  Smith  v. 
Wetherbee  v.  Chase,  57  Vt.  347.  Jewett,  40  N.  H.  513;  Creswell  v.  Law- 

So  where  an  annuity  is  charged  upon  son,  7  G.  &  J.  (Md.)  227,  239;  Bow- 
land,  the  fact  that  a  decree  of  partition  man  v.  Long,  23  Ga.  242,  247;  Burnett 
made  no  provision  for  the  apportion-  v.  Strong,  26  ^uss.  116,  123;  Cheairs  v. 
ment  of  the  annuity  in  no  way  affects  Smith,  37  Miss.  646,  664;  Peavey  v. 
the  right  of  the  annuitant  to  assert  her  Greenwell,  80  Ky.  616. 
claim  against  a  share  set  off  to  one  of  2.  Story,  J.,  In  Wright  v.  Denn,  10 
the  tenants,  and  by  him  mortgaged;  Wheat.  (U.  S.)  204,  226;  Cable's  Ap- 
the  mortgagee  is  chargeable  with  no*  peal,  91  Pa.  St.  327,  329;  Porter  v, 
tice  of  the  will  creating  the  annuity.  Ford  (Ky.),  17  S.  W.  Rep.  29. 
Nash  V.  Taj'lor,  83  Ind.  347.  The  remedy  is  by  a  personal  action 

Gontribatioii. — Where  one  of  several  at  law.    See  Brown  v.  Knapp,  79  N. 

devisees  of  a  lot  of  land  liable  to  be  re-  Y.   136;  Walters'   Appeal,  95   Pa.  St. 

sorted  to  for  payment  of  legacies  pays  305. 

them  off,  even  after  partition,  the  other  Debt  is  the  proper  form  of  action, 

devisees    are    liable    for    contribution,  but  assumpsit  will  lie.  Etter  v.  Greena- 

Cook  V.  Cook,  92  Ind.  398.    See  Sink-  wait,  98   Pa.   St.  422;     De  Haven    v. 

ing  Fund  Commrs.  v.  Woodward,  40  Bartholomew,  57  Pa.  St.  126. 

N.  J.  Eq.  23.  Or  case  where  the  legacy  is  payable 

1.  Glen  V.  Fisher,  6  Johns.  Ch.  (N.  in     specific     articles.      I^aufTman     v, 

Y.)   33,   35;  Johnson  v.   Cornwall,  26  KaufTman,  2  Whart.  (Pa.)  139. 

Hun  (N.  Y.)  499;  Brown  v,  Knapp,  79  Demand  is  unnecessary.    Johnson  fK 

N.  Y.  136,  143;  Etter  v,  Greenawalt,  Cornwall,  26  Hun  (N.  Y.)  499. 

98  Pa.  St.  422;  Ay  re's  Appeal,  106  Pa.  But  no  action  can  be  maintained  by 

St.   184;  Olmstead  v.  Brush,  27  Conn,  the  legatee  before  the  devisee  has  taken 

530;    Fuller  V.  McEwen,  17  Ohio  St.  possession.     Wilson  v.  Moore,  86  Ind. 

208;  Porter  v.  Jackson,  95   Ind.   210,  244. 

214;    State  V    Miller,  18    Mo.     App.  As  to  the  statute  of  limitations  see  ^ 

41;     Dunne   v.   Dunne,  66    Cal.   157;  VI«  4,  note. 

Eskridge  v.  Farrar,  34  La.  Ann.  769.  In  Pennsylvania,  where  the  charge  is 

Compare    Quackenbush   v,   Quacken-  against  the  person  only  the  orphans* 

bush,  42  Hun  (N.  Y.)  329,  333.  court    has    no   jurisdiction.      Walters* 

If  the  devisee  desire  to  escape  liabil-  Appeal,  95    Pa.  St.  305,  308.     See  De 

ity,  he  must    not    accept    the    devise.  Haven  v,  Bartholomew,  57  Pa.  St.  126 
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has  a  double  security.^  In  some  States,  it  is  held  that  where 
both  the  person  and  the  land  are  liable,  the  legatee  cannot  resort 
to  the  land  until  the  personal  remedy  is  exhausted;*  in  others, 
he  may  pursue  either  at  his  option.'  By  resorting  to  the  per- 
sonal remedy  in  the  first  instance,  he  does  not  lose  his  lien  on 
the  land.* 

Y.  Abatemeht  or  Legacies  avb  Deyhbi. — On  deficiency  of  as- 
sets, legacies  and  devises  abate  in  the  following  order: 

1.  Residuary  bequests. 

2.  General  legacies. 

A  testator  by  the  third  item  of  his  tnent  of  such  annuity  for  thirty  day« 

will  devised  to  his  son  J,  his  heirs,  etc.,  afler    due,    to  enter    into    possession 

forever,  three  separate  tracts  of  land;  and  take  the  rents  and  profits  of  such 

"he  or  they  paying  thereout  the  sum  of  premises  until  the  amount  due  should 

$3,000,  without  interest,  in  the  follow-  be  satisfied.    Held,  that  a  bill  by  the 

ing    payments:  $500  each    and    every  wife's  administrator  to  subject  one  of 

year    to    my  executor;    proper    deeds  the  lots  or  its  owners  to  the  payment 

and  possession  to  be  given  him  as  soon  of  a  large  sum  due  on  the   annuity, 

as  he   attains  the  age  of   twenty-one  which  did  not  show  that  defendants 

years.*'    By  the  fourth  item  he  devised  had  ever  been  in  possession  of  the  lot, 

certain  other  real  estate  to  his  son  D,  or  ever  received  the  rents  and  profits 

with  the  same  provision  as  to  the  pay-  thereof,  or  that  complainant's  intestate 

ment  of  $3,000,  in  yearly  payments  of  did  not  or  could  not  satisfy  her  annuity 

$500,   and  as   to  the  giving  of   deeds  by  taking  possession  of  the  lot  and  re- 

and  possession  on  J's  coming  of  age.  ceiving  the  rents  and   profits,  as  pro- 

Held,   that  possession   was  not  to  be  vided  by  the  will,  showed   no  equity, 

given  either  of  the. sons  until  J  became  Irwin  v.  Wollpert,  (111.)  21  N.  E.  501. 

of    age,    and    that    in    the    meantime  Executors    are    not    proper  parties, 

neither  of  them  was  liable  totheexecu-  Field's  Appeal,  36  Pa.  St  11;    Framp- 

tor  for  the  yearly  payments,  even  tliough  ton  v.  Blume,  129  Mass.  152;  Powers  r. 

the  executor  had,   in   fact,   put    them  Powers,  28  Wis.  659. 

both    in    possession    at    the    testator's  But  where  by  the   terms  of  the  will 

death,  under  the  implied  authority  of  a  the  legacy  is  to  be  paid  by  the  executor 

provision  in  the  will  that  the  two  sons  and  by  him  paid  over  to  the  legatee,  the 

should  keep  and  maintain  the  testator's  executor  may  bring  the  action.     Salis- 

wife    during     widowhood,   **and    pro-  bury   v.   Morris,  7  Lans.  (N.  Y.)   359, 

vide  her  with  food,  lodgings,  grain,  and  369. 

all  other  things  necessary  for  her  main-  As  to  method  of  enforcing  the  claim 

tenance  and   support."     Rhoad's    Ap-  against  the  land,  see  ante. 

peal,  no  Pa.  St.  468.  2.  Dodge  v.  Manning,  i  Comst.  (N. 

1.  "This  payment  of  such  a  legacy  can  Y.)  298.     See  Brown  v.  Knapp,  79  N. 

be  enforced  by  a  suit  in  equity  against  Y.  136,  142;    El  wood   v,  Deifendorf,  5 

the  real  estate,  or,  by  a  common   law  Barb.  (N.  Y.)  399;  Towner  v.  Tooley, 

action  directly  against  the  devisee  upon  38  Barb.  (N.  Y.)  598. 

the  implied  promise  to  pay  it — a  prom-  8.  Reynolds  v.  Bond,  83  Ind.  36,  40; 

Ise    implied  by  his  acceptance  of  the  Loften  v.  Moore,  83  Ind.  112;  Amherst 

devise."       Earl,     J.,     in     Brown    v.  College  v.  Smith,  134  Mass.  543.    Com- 

Knapp,  79  N.  Y.  136.  pare  Porter  v.  Jackson,  95  Ind.  210. 

In  Pennsylvania^  the  remedy  would  4.  Porter  v.  Jackson,  95  Ind.  210,  214; 

be  either  by  petition  in  orphans  court  to  Reynolds  v.  Bond,  83  Ind.  36. 

charge  the  land,or  by  common  law  action  Gontribation. — ^Payment    by    One    of 

against  the  devisee.  Pope's  Estate,  4  W.  Beveral  DeTlBeea  of  ClalmB   for  WMeh 

N.  C.  (Pa.)   431;  Etter  v.  Greenawalt,  Land  of  Teataior  Ib  Liable. — Where  one 

98  Pa.  St.  422;  De  Haven  v.  Bartholo-  of  several  devisees  of  a  tract  of  land 

mew,  57  Pa.  St.  126.  lii:ible  to  be  made  assets  to  pay  legacies 

A  will  bequeathed  to  testator's  wife  and  other  liabilities  of  the  testator 
an  annuity  for  life,  payable  out  of  two  pays  them  off  even  after  partition,  and 
certain  lots  theretofore  devised,  and  thereby  relieves  the  land,  the  other  de- 
empowered  the  wife,  on  default  in  pay-  visees  arc  liable  for  contribution,  though 
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3.  Specific  and  demonstrative  legacies  and  devises,  whether 
specific  or  residuary, /r^  rata.    Of  these,  in  their  order.  ^ 

1.  Sesidnajy  Lej^ies. — The  residuary  legatee,  by  the  very 
terms  of  his  bequest,  is  only  entitled  to  what  remains  after  all 

debts  and  prior  dispositions  have  been  satisfied,  and  hence  cannot 

call  on  general  or  specific  legatees  to  abate,  although  the  entire  per- 

they  protested  against  the  payment.  4.  That  the  sale  of  the  portion  de- 
Cook  V.  Cook,  Q2  Ind.  398.  See  Irwin  vised  to  S  made  the  suggested  partition 
V.  Wollpert  (III.),  21  N.  E.  Rep.  501.  impossible;  and  the  reasonable  course, 
1.  A  will  provided  that  all  the  real  and  the  one  more  in  accordance  with 
and  personal  property  of  the  testator  the  intention  of  the  testator,  would  be 
should  be  primarily  charged  with  the  to  have  an  equal  division  of  the  remain- 
payment  of  his  debts,  and  then  "to  the  ing  lands  instead  of  applj-ing  the  doc- 
devises  and  bequests  and  conditions  trine  of  contribution.  The  intent  of  the 
hereinafter  made  and  imposed  agreeable  testator  is  the  primary  rule  of  construe - 
to  my  said  wishes  and  intentions."  It  tion.  Paschal  v.  Acklin,  27  Tex.  173. 
further  provided  that  "it  is  my  wish  and  5.  Upon  final  partition  S  would  have 
will  that  my  children  shall  inherit  and  an  equal  one-third  interest  in  the  re- 
receive  as  far  as  practicable  and  pos-  maining  property  of  the  estate,  and  her 
sible,  whenever  a  partition  and  dis-  conveyance  vested  a  one-third  interest 
tribution  of  my  estate  may  take  place,  of  the  tract  devised  to  J  in  her  vendee, 
as  follows.*'  The  testator  then  pro-  Gallagher  v.  Redmond,  64  Tex.  622. 
ceeded  to  bequeath  to  each  of  his  three  By  a  will  proved  in  1061,  a  testator 
children  defined  tracts  of  land,  and  con-  owning  three  farms  devised  one  of  them 
eluded  as  follows:  "And  to  have  and  to  to  his  son  Robert,  another  to  his  son 
hold  the  Eaid  beforedescribed  property  Edward,  and  the  third  to  Robert  and 
unto  the  said  S,  H  and  J,  their  heirs,  Edward.  He  also  gave  the  income  of 
etc.,  subject  only  to  the  terms,  condi-  $4,000  to  his  granddaughter  for  life, 
tions  and  provisions  of  this  my  will  and  the  principal  to  her  issue,  if  any, 
and  testament.*'  Pending  the  admin-  and  charged  all  his  lands  with  its  paj'- 
istration,  the  land  devised  to  S  was  sold  ment.  The  granddaughter  was  married 
to  satisfy  debts  of  the  estate,  it  being  in  1880,  and  has  issue  now  living.  In 
the  only  land  it  was  practicable  to  sell.  1869,  Edward  became  the  sole  owner  of 
Subsequently  S,  claiming  as  one  of  the  the  farm  devised  to  him  and  Robert, 
heirs,  sold  an  undivided  one-third  in-  and  under  the  foreclosure  of  a  mort- 
terest  in  the  land  devised  to  J.    Held:  gage  thereon  given  by   him  to  com- 

1.  That  in  equity,  on  a  deficiency  of  plainants  in  1872,  they  became  its  own- 
assets,  where  all  the  real  estate  devised  ers  in  1882.  In  1877  Robert  conveyed  the 
is  charged  by  the  will  with  the  payment  farm  devised  to  him  to  E  W,  who  still 
of  debts,  different  devisees  must  con-  owns  it.  In  1879,  Edward  conveyed  to 
tribute  toward  the  payment  of  the  debts  his  wife  the  farm  devised  to  him,  and 
in  proportion  to  their  respective  inter-  she  still  owns  it  On  a  bill  by  com- 
ests,  even  though  the  debts  constitute  a  plainants  for  an  apportionment  of  the 
special  charge  upon  the  interest  of  one  charge  of  the  legacy  on  the  three 
of  the  devisees.  (3  Johns.  Ch.  158.)  farms,  held  that  the  rule  fixing  the 
When  one  devisee  discharges  such  a  order  of  liability  where  several  tracts 
debt,  he  can  call  for  contribution  from  of  land  have  been  encumbered  by  one 
the  others.  charge,  and  they  are  afterwards  aliened, 

2.  If  the  devises  under  the  will  were  does  not  apply  to  this  case,  but  that 
absolute,  unconditional  and  specific,  the  complainants  are  entitled  to  a  decree 
principle  of  contribution  would  apply,  establishing  among  the  present  owners 

3.  It  was  evidently  the  intention  of  the  of  the  three  farms  the  ratable  propor- 
testator  to  make  no  distinction  between  tion  of  the  legacy  which  each  farm 
his  three  children  in  respect  to  the  value  ought  to  pay,  including  an  equitable 
of  the  property  given  them.  The  de-  adjustment  of  the  excess,  if  any,  here- 
vises  were  not  absolute,  vesting  the  fee  tofore  paid  by  the  owner  of  any  of  the 
in  the  devisee  upon  the  death  of  the  farms,  on  account  of  the  annual  inter- 
testator,  but  were  in  the  nature  of  sug-  est  on  the  legacy.  Com.  of  the  Sinking 
l^estions  as  to  the  manner  of  partition-  Fund  v.  Woodward  ei  <7/.,  40  N.  J.  £q. 
mg  the  estate.  23. 
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sonal  estate  not  particularly  bequeathed  is  exhausted.^  So  an 
annuity  chained  upon  the  corpus  of  the  general  estate  must  be 
paid  in  full ;  *  otherwise  if  it  be  charged  on  the  income  alone.* 
If  the  bequest  amounts  to  a  clear  gift  of  a  life  interest  and  a 
reversion,  and  the  estate  proves  insufficient,  the  life  tenant  and 
the  reversioner  must  bear  the  loss  in  proportion  to  their  respective 
interests.*  The  fact  that  at  the  time  of  the  testator's  death 
there  is  a  residue  of  a  certain  sum  does  not  entitle  the  residuary 
legatee  to  rank  as  a  legatee  of  that  sum,  or  call  on  the  general 
pecuniary  legatees  for  contribution  in  case  of  subsequent  loss.^ 

Abatement  presupposes  a  de-  all  the  legacies  and  annuities  have  been 
ficiency  of  assets  to  satisfy  the  bequests  paid  in  full.  Arnold  t^.  Arnold^  2  M. 
and  the  consequent  disappointment  of  &  K.  (Eng.)  374;  Anderson  v.  Ander- 
the  wishes  of  the  testator.  It  will  not  son,  33  Beav.  (Eng.)  223;  In  re  Too- 
be  necessary,  generally,  for  the  bequests  bal's  Estate,  L.  R.,  2  Ch.  D  (Eng.)  628. 
of  any  given  class  to  abate  until  the  "It  would  seem  that  a  direction  that 
assets  are  deficient  to  satisfy  the  be-  in  the  event  of  insufficiency  of  assets  all 
quests  of  that  class;  and  under  what  the  beneficiaries  are  to  abate  does  not 
circumstances  such  deficiency  will  oc-  entitle  the  residuary  legatee  to  a  fund 
cur  depends  upon  the  relative  rights  of  which  is  released  by  the  death  of  a  ten- 
heirs,  devisees  and  legatees  as  affected  ant  for  life,  fn  re  Lyne's  Estate, 
by  the  words  of  the  will  and  the  appli-  Sand  v.  Lyne,  L.  R..  8  Eq.  (Eng.)  4S2. 
cation  of  the  equitable  doctrine  of  "On  the  other  hand,  if  annuities  are 
marshalling;  upon  which  subjects,  see  directed  to  abate  in  favor  of  legatees 
Marshalling;  also  Wills,  subd.  or  vice  versa^  in  the  event  of  deficient 
Administrations.  assets  the  abatement  is  permanent,  and 

1.  Woerner  Am.  Law  Adm.,  $  452;  a  fund  falling  in  is  not  applicable  to  in- 
Rop.  Leg.  (2nd  Am.  ed.)  *4ii;  Parser,  crease  gifts  which  have  abated. 
Snaplin,  i  Atk.  (Eng.)  418;  Fenereau  Farmer  v.  Mills,  4  Russ.  (Eng.)  S6; 
T^.  Poynty,  I  Bro.  C.  C.  (Eng.)  478.  See  Hichens  v.  Hichens,  25  W.  R.  (Eng.) 
Harley  v.  Moon,  i  Dr.  &  Sm.  (Eng.)  249;  Theobald  on  Wills  (2nd  ed  )  623. 
623;  Baker  v.  Farmer,  L.  R.,  3  Ch.  App.  8.  Wms.  Exrs.  (7th  Eng.  ed.)  1360. 
(Eng.)  537.  Devens,  J.,  in  Tomlin-  Whether  an  annuitv  is  payable  out  of 
son  v.  Bury,  145  Mass.  346,  347;Thomp-  the  income  or  capital,  see  Wms.  Exrs. 
son  V.  Thompson,  3  Dem.  (N.Y.)  409;  (7th  Eng.  ed.)  1361  and  cases  cited. 
Langstroth    v,  Golding,  41   N.  J.   Eq.  See  also  ^  VI,  3,  a^  (4).  note. 

49.   S3;    Warren  i>.  Morris,  4   Del.  Ch.  4.  "The  general  rule  is,  that  if  there  be 

209,  304.  a  clear  gift  of  a  life  interest  and  of  a 

"Nothing    is  given  by   a    residuary  reversion,  and  the  estate  proves  insuflS- 

clause    except     upon     the     condition  cient,  each   party,   the   tenant   for  life 

that  something  remains  after  all  para-  and  the  reversioner,  must  bear  the  loss 

mount  claims  upon  the  testator's  estate  in  proportion  to  his  interest;  but  that  if 

are  satisfied."     Devens,  J.,  in  Tomlin-  there  is  a  gift  of  an  annuity   and   a 

son  T'.  Bury,  145  Mass.  346,  347.  residuary   gift  the  annuity  takes  prece- 

A  gift  of  the  rest  of  a  specific  fund  dence   and   the  whole  loss  falls  on  the 

after  payment  of  debts  and  funeral  ex-  residuary  legatee."    Turner,  L.  J.,  in 

penses,  where  legacies  have  been  given  Croly  v.  Welt,  3  D.  M.  &  G.  (Eng  > 

as  well,  is  a  gift  of  the  residue  after  993,  995. 

payment  of  legacies  as  well  as  the  debts  6.   Wilmott     v.     Jenkins,     i    Beav. 

and  funeral  expenses.     Foxen  v.  Foxen.  (Eng.)  401;  Baker  v.  Farmer,  L.  R.,  3 

3  W.  R.  (Eng.)  452;  8.  c,  13  W.  R.  33,  Ch.  D.  (Eng.)  ^37. 

2.  Croly  V.  W'elt,  3  D.  G.  M.  &  G.  In  Dyose  v.  Dyose,  i  P.  Wms.  (Eng,^ 
(Eng.)  993,  99^,  996.  305,  a  different  opinion  was  expressed* 

"Where  a  Aind  is  set  apart  to  pay  but  the  decision  has  been  severely  criti* 

annuities,   and    is    directed   upon    the  cized  and  may  now  be  considered  over 

death  of  the  annuitants  respectively  to  ruled.     Fenereau   v  Poynty,  i  Bro.  C. 

fall  into  the  residue,  if  the  fund  is"  in-  C.  (Eng.)  478;  Humphrevsv.  Humph- 

sufficient  to  pay  the  annuities,  the  resid-  reys,  2  Cox  (Eng.)  186;  ^age  r.  Leap- 

uary  legatee  is   entitled  to  nothing  till  ingwell,  18  Ves.  (Eng.)  4&;  Baker  r. 
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Legacies  given  in  lieu  of  a  share  of  residue,  the  gift  of  which 

is  revoked,  and  thereby  becomes  undisposed  of,  are  not  payable 
out  of  the  share  undisposed  of,  but  out  of  the  general  estate.^ 

The  testator  may  relieve  the  residuary  legatee  from  primary 
liability  by  charging  the  debts  upon  a  particular  fund,*  or,  provid- 

Farmer,  L.  R.,  3  Ch.  D.  (Eng.)  537.  as  in  the  case  of  land,  subsidiary  onlv, 

Assets  subsequently  coming  to  hand  but  is  primarily  applicable."    2  Jarm. 

are  to  be  applied  in  satisfaction  of  the  Wills  (5th  Am.  ed.)*68o.    If,  however, 

unpaid  general   legacies.     Wilmott  v,  the  residue  is  undisposed  of,  the  latter 

Jenkins,  i  Beav.  (Eng.)40i.  is  primarily  liable.     Holfbrd  v.  Wood, 

Legatees  may  of  course  so  conduct  4  Ves.  (Eng.)  78;  Hewett  v.   Snare,   i 

themselves  by  permitting  the  executors  De  G.  &   S.  (Eng.)  333;  Newberger  v, 

to  retain  their  legacies  as  to  rank  an  Bell,   23   Beav.   (Eng.)  386;  Corbet  v. 

estoppel.  Ex  parte  Chadwin,  i  Swanst.  Corbet,  Ir.  Rep.,  8  Eq.  407. 

(Eng.)  383,  387,  388.  This  accords  with  the  general  prin- 

**If  an  executor  makes  payments  to  a  ciple  that  where  there  is  no  residuary 

legatee  in  person,  or  to  a  trustee  for  a  gift,  but  there  is  in  fact  a  residue  of 

legatee,  or  makes  such  an  appropriation  which    no    disposition    has    been    at- 

as  is  equivalent  to  payment,  the  other  tempted,  such  undisposed  of  residue  is 

persons  entitled  under  the  will  are  not  in  all  cases  the  primary  fund  for  pay- 

to  be  called  on  to  contribute  for  any  ment  of  debts.     Howse  v.  Chapman,  4 

loss  which  may  afterwards  happen  to  Ves.   (Eng.)  542;  Taylor  v,  Mogg,  27 

the  fund  so  paid  or  appropriated.    But  L.  J.  Ch.  (Eng.)  816. 

if  there  be  no  payment  and  no  appro-  '*  Where  one  particular  fund  is  ap- 

priation  equivalent  to  payment,  I   do  propriated  for  payment  of  debts  and  the 

not  see  why,  if   anything   afterwards  testator's  other  property  is  exempted, 

comes  to  the'  hands  of  the  executors,  it  such  other  property  still  remains  liable 

should   not  be  applied  in  discharge  of  in  its  proper  order  for  any  deficiency, 

the    legacies  of  the  unpaid  legatees.'*  the  exemption  not  having  the  effect  of 

Lord  Langdalb,  M.  R.,  in  Wilmott  v.  altering  the  liabilities  of   the    several 

Jenkins,  1  Beav.  (Eng.)  401,  404.  species  of  exempted  property  inter  se. 

This  distinction  will  explain.     Morris  Brooke   v.    Warwick,    2  De  G.   &   S. 

v.  Livie,  i  Y.  &  C.  (Eng.)  C.  C.  280;  (Eng.)   425;  s.  c.  aflTd,  i  H.    &   Zw. 

Baker  v.  Farmer,  L.  R.,  4  Eq.  (Eng.)  (Eng.)  142. 

382.    Compare    Ex  parte  Chadwin,   3  "But  where  all  the  personalty  is  be- 

Swanst.  (Eng.)  382,387, 388;  see  further  queathed  in  terms  expressly  exempting 

as  to  appropriation.  }  Vl,  3,  a,  (3).  it  from  payment  of  the  usual  charges 

1.  Theobald  on  Wills  (2nd  ed.)  618,  affecting  it,  this  exemption  throws 
citing  Sykes  v.  Sykes,  L.  R.,  4  Eq.  those  charges  on  all  other  property  not 
(Eng.)  200,  L.  R.,  3  Ch.  (Eng.)  301.  e^cpressly  exempted  so  that,  for  instance, 
See  Cresswell  v.  Creslvn,  2  Ed.  (Eng.)  in  case  of  a  deficiency  in  the  produce 
123;  s.  c,  3  B.  P.  C.  (Eng.)  246,  I  of  lands  devised  to  answer  such 
Swanst.  (Eng.)  571  n.  charges,  they  would   fall  upon    other 

Testator  may  of  course  direct  the  lands  specifically  devised.     Morrow  v. 

Icgsicy  to  be  paid  out  of  the  revoked  Bush,   i   Cox   (Eng.)    185;   Young   v. 

share.    In   re   Woods'    Will,  29  Beav.  Young,  26  Beav.  (Eng  )  ^22;  Powell  v. 

(Eng.)  236;  Walsh  V.  Walsh,  Ir.  Rep., 4  Riley,   L.    R.,  12   Eq.  (Eng.)  175."    2 

Eq.  396.  Jarm.  Wills  (5th  Am.  ed.)  *68i,  ^2. 

2.  2  Jarm.  Wills  (5th  Am.  ed.)  *68o;  Mortgaged  Property. — The  testator 
Browne  v.  Groombridge,  4  Madd.  may  also  relieve  the  residuary  legatee 
<Eng.)  495;  Choat  v.  Yeates,  i  J.  &  W.  from  his  primary  liability  on  deficiency 
(Eng.)  102;  Evans  t^  Evans,  17  Sim.  of  assets,  to  exonerate  mortgaged  prop- 
(Eng.)  106;  Phillipps  v.  Eastwood,  i  D.  erty  by  indicating  the  fund  out  of  which 
&  G.  (Eng.)  294;  Webb  v,  De  Bean-  the  debt  shall  be  paid  or  devising  the 
cosin,  31  Beav.  (Eng.)  573;  Vernon  v.  same  cum  onere.  The  general  rule  in 
£arl  Manners,  31  Beav.  (Eng.)  623.  regard  to  the  primary  liability  of  the 

"It  should  seem  that  where  a  specific  personal  estate  for  a*^  debt  secured   by 

portion  of  personal  estate  is  appropri-  mortgage  has  been  referred  to  in  Debts 

ated  to  charges  to  which  the  general  of  Decedents,  ^3,  p.  257.    For  further 

personalty  is  liable,  such  fund  is  not,  discussion  see  article  on  Wills,  subd. 
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ing  that  on  deficiency  of  assets,  residuary  and  general  legacies 
shall  abate  ratably.^ 

2.  General  Legadei. — In  case  the  assets  are  sufficient  to  pay  the 
debts  and  specific  legacies,^  but  not  the  general  legacies,  and  all 
the  legatees  are  volunteers,  in  the  absence  of  an  intent  to  confer 
a  preference  on  a  particular  legatee,  all  the  general  legacies  abate 
ratably.*  An  annuity  charged  upon  the  general  estate  is  for 
purposes  of  abatement  a  general  legacy.*  Where  stock  is  be- 
queathed as  a  general  legacy,  the  abatement  will  be  regulated  by 
the  value  of  the  stock  at  the  end  of  one  year  next  after  the  tes- 
tator*s  death.*  Demonstrative  legacies,  so  far  as  dependent 
upon  the  general  estate,  abate  with  general  legacies.*  Legacies 
payable  at  the  death  of  a  tenant  for  life,  or  at  some  future  peri- 
od, do  not  abate  before  other  legacies.''     The  meritorious  char- 

Administration.    See  also  2  Jarm.  Wills  St.  187;  Heatherington  v.  Lewenberg, 

(jth  Am.  ed.)  •634;    Wms.  Exrs.  (7th  61  Miss.  ^72.     Compare  Smith  v.  Fd- 

Eng.  ed.)  *i694;  Woerner   Am.  Law  lows,  131  Mass.  20. 
Adm.,  $494.  Hence   annuities,  whether   inter  se^ 

1.  In  re  Spencer  (R.  I.)  12  Atl.  Rep.  Innes  v.  Mitchell,  2  Phill.  C.  C.  (Eng.) 
124.  346,  or  in  reference  to  ^neral  legacies 

A  clause  that,  "should  my  estate  di-  abate  ratably.     Wms.  Exrs.  (7th  Eng. 

minish  in  value,  then  my  legacies  shall  ed.)   1367;  Wroghton  v.  Colquhoun,  i 

decrease  in   proportion,**  was  held   to  De  G.    &   Sm.   (Eng.)   357;    Carr  t». 

mean  that  if  the  estate  diminished   in  Ingleby,  i   De  G.  &  Sm.  (Eng.)  362; 

value  between  the  making  of  the  will  Long  v.  Hughes,  i  De  G.  &  Sm.  (Eng.) 

and   the  payment  of  the  legacies,  the  364. 

resulting  loss  should  not  fall   wholly  The   principle   applies    whether   the 

upon    the    residuary   legatees,  but   all  annuity  is  to  commence  immediately  on 

the  legacies  should  decrease  proportion-  the    testator's    death    or    at    a    future 

ately.    In  re    Spencer  (R.  I.),  14  Atl.  period.     Mitchell  v.  Innes,  2  Phtll.  C. 

Rep.  124.     Compare  ^  V,  5.  C.  (Eng.)  346. 

2.  For  an  instance  in  which  general  As  to  mode  of  valuation,  see  ^   II, 
legacies  are  to  be  paid  before  specific,  10,/. 

see  §  V,  3,  note  I.  6.   Rop.   Lee.    (2nd  Am.    ed.)   433; 

8.  Wms.  Exrs.  (7th  Eng.  ed.)  1359;  Blackshaw  v.  Rogers,  cited  by  M.  R.  in 

Barton   v.  Cooke,  5   Ves.  (Eng.)  461.  Simmons  v.   Vallance,  4    6ro.   C.  C. 

See  Wallace  v.  Wallace,  23  N.  H.  149;  (Eng.)    349;    Shadwell,    V.    C^    in 

Humes  v.  Wood,  8  Pick.  (Mass.)  478:  Anther  v.  Anther,  13  Sim.  (Eng.)  44a 

Colt,  J.,  in    Towle  v.    Swasey,   106  See  Keylinge*s  Case,  i   Eq.  Cas.  Abr. 

Mass.   100,   104;  Mollan  v,  Griffith,  3  (Eng.)   239,   pi.   25.      See  Osborne  r. 

Paige   (N.   Y.);    Appeal   of   Trustees  Mc Alpine,  4  Redf.  (N.  Y.)  i. 

of  University,  97  Pa.  St.  187;  Knecht*s  6.  Pomeroy  Eq.  Tur.,  ^  1138;  Kindbrs- 

Appeal,  71  Pa.  St.  333;  Crvder's  Appeal,  ley,  V.  C,  in  Mullins  v.  Smith,  i  Dr. 

II  Pa.  St.  72;  Titus  V.  1*  itus,  26  N.J.  &   San.   (Eng.)   204,  210;  Florence  r. 

Eq.  in;  Jett  v,  Bernard,  3  Call.  (Va.)  Sands,  4  Redf.  (N.  Y.)  206.     See  §  V, 

11;  Colbert  v.  Daniel,  32  Ala.  314.  3,  note. 

An  executor  cannot  give  himself  a  7.  Miller  v,  Huddlestone,  3  Mac  & 

preference  in  regard  to  his  own  legacy,  G.  (Eng.)  513;  Street  v.  Street,  2   N. 

as  he  could  at  common  law  in  the  case  R.  (Eng.)   ^6;  Nickisson  v,  Cockill,  3 

of   his    own   debt.     Toller   Exrs.  347.  D.  J.  &  S.  (Eng.)  622. 

4.  Hume  v.  Edwards,  3  Atk.  (Eng.)  Where  the  payment  of  the  general 

693;  Lord   Lyndhurst,  in  Innes   v.  legacies  was  postponed  till  the  death  of 

Mitchell,  I    Phill.    C.   C.  (Eng.)   716;  the  life  tenant,  who  was  entitled  by  the 

Lord  CoTTENHAM,  in  Creed  f.  Creed,  will  to  consume   the  principal  of  the 

II  CI.  &  F.  (Eng.)  508;  Miller  v.  Hud-  entire  estate  if  necessary  for  her  sup- 

dlestone,  3    Mac.    &   G.    (Eng.)   513;  port,  it  was  held  that  if  the  assets  at 

Emery  v.  Batchelder,  78  Me.  233;  Ap-  that  time    proved    insufficient  to  pay 

peal  of  Trustees  of  University,  97  Pa.  them  in  full,  they  should  abate  ratably. 
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acter  of  the  objects  or  purposes  to  which  the  bequest  is  to  be 
applied  forms  no  ground  for  execution  ;  thus  bequests  to  a  wife,^ 
child* 

Bonham  v,  Bonham,  33  N.  J.  Eq.  476,  but  that  the  bequest  of  the  principal  of 

47^*  $10,000,  must  abate  with  other  general 

1.  Blower  v,  Morret,  2  Ves.  Sr.  legacies.  "The  meritorious  character 
(Eng.)  420, 422,  per  Lord  H  ardwicke;  of  the  legatee  is  not  to  be  considered  as 
Lord  Truro,  in  Miller  v.  Huddle-  affecting  it  (1.  e.  the  construction) 
stone,  3  Mac.  &  G.  (Eng.)  526,  529;  when  there  is  nothing  in  the  language 
Appeal  of  Trustees  of  University,  97  of  the  will,  or  the  character  and  declared 
Pa.  St.  187;  Titus  V.  Titus,  26  N.  J.  Eq.  purpose  of  tha  gift,  to  indicate  an  in- 
II i;  Jett  V.  Bernard,  3  Coll.  (Va.)  11.  tention  to  prefer.    The  will  is  to  be  in- 

In  Wells  V,  Barwick,  In  re  Hardy,  tcrpreted    bv    what    the    testator    has 

50  L.  J.  Ch.   (Eng.)  241,  a   legacy  to  written,  rather  than  by  what  he  ought 

testator's  wife  to  be  paid  immediately  to  have  written.    The  circumstances  of 

after  his  decease    was   held  to    have  near     relationship     and     dependence, 

priority.    This  is  equivalent  to  holding  though    not    of   themselves  sufficient, 

that  words,  in  themselves  insufficient  to  may,  however,  be  regarded  as  consti- 

give  priority  to  a  legacy  to  a  straneer,  tuting,  in  the  language  of  the  Lord 

will  be  sufficient  to    have  that  effect  Chancellor,  in  Miller v.Huddlestone, 

when  referred  to  a  bequest  to  testator's  3  Mac.  &  G.  (Eng.)  513,  528,  *an  aux- 

wife,  and  Is  contrary  to  the  opinion  of  iliary    reason   for  allowing   such    pri- 

LoRD  H  ardwicke  in  Blower  v,  Mor-  ority  to  a  sufficient  degree.'    This  is 

ret,  2  Ves.  Sr.  (Eng.)  420, 422.   See  also  the"  doctrine   of  the    leading   case  of 

Roper  V.  Roper,  L.  R.,  3  Ch.  D.  (Eng.)  Lewin  v,  Lewin,  2  Ves.  Sr.  415.    The 

714.  executor  was,  in  that  case,  directed  to 

In  Duncan  v.  Alt,  3  P.  &  W.  (Pa.)  pay  an  annuity  to  the  wife  for  the 
^82,  Gibson,  C.  J.,  said:  "A  pecuniary  maintenance  of  a  child,  and  Lord 
legacy  may  undoubtedly  be  exempt  H ardwicke  declared  that  it  was  a 
from  abatement,  as  in  the  case  of  a  wife  strong  case  to  show  that  the  annuity 
or  child  destitute  of  other  provision,  or  was  intended  to  be  preferred,  especially 
of  a  legacy  given  in  lieu  of  a  dower,  or  in  view  of  the  fact  that  it  was  a  pro- 
of a  preference  manifestly  intended,  vision  for  a  child  otherwise  unprovided 
But  these  cases  are  few  in  number,  de-  for  In  Miller  v,  Huddlestone,  3  Mac. 
pendent  on  peculiar  circumstances,  and  &  G.  (Eng.)  ^13,  where  the  law  is  fully 
attended  with  strong  expressions  of  in-  discussed,  life  annuities  to  a  daughter, 
tention.  They  are,  in  fact,  exceptions  and  to  other  relatives,  were  held  not 
to  the  general  rule  that  equality  is  the  entitled  to  priority  over  other  legacies, 
'  highest  equity,  which  a  chancellor  is  on  the  ground  that  the  language  of  the 
eager  to  enforce,  wherever  it  is  not  will  furnished  no  proof  of  such  inten- 
controlled  by  countervailing  equities  or  tion.  In  the  case  at  bar,  the  will  makes 
by  an  intent  too  manifest  to  be  disre-  special  provision  for  the  discharge  of  a 
garded."  See  Lowrie,  J.,  in  Mc-  natural  obligation  resting  upon  the 
Glaughlin  v»  McGlaughlin,  24  Pa.  St.  father  towards  his  son.  The  annuity  is 
20,  22.  given  expressly  for  his  education  and 

As  to  New  York,  see  post,  support    during     minority.      It    is    in 

2.  Lord  H  ardwicke  in  Blower  v.  the  form  of  a  yearly  allowance  which 
Morret,  2  Ves.  Sr.  (Eng.)  420;  Lord  in  amount  is  not  more  than  sufficient 
Truro,  in  Miller  v.  Huddlestone,  3  for  the  purpose  to  which  it  is  devoted — 
Mac.  &  G.  (Eng.)  526,  529.  a  purpose  which  would  be  defeated  if  it 

In  Towle  v.  Swasey,  106  Mass.  100,  is  now  liable  to  abatement.  It  termt- 
testator  bequeathed  to  an  adopted  son,  nates  when  he  reaches  twenty-one 
besides  some  small  specific  legacies,  years  of  age,  and  the  principal  then  be- 
**the  income  arising  from  the  sum  of  comes  his.  There  is  no  other  provision 
$10,000,  to  be  expended  by  his  guardian  for  his  support  and  education,  for  it 
for  his  support  and  education  during  cannot  be  supposed  that  the  testator 
his  minority,  and  the  principal  sum  of  contemplated  that  a  soil  adopted  by 
$10,000"  at  majority.  Hela^  that  the  him  before  marriage  would  be  sup- 
bequest  of  the  income  of  $10,000  to  the  ported  by  his  widow  out  of  the  pro- 
son  was  to  be  preferred  next  to  a  be-  vision  made  for  her.  And  we  are  of 
quest  to  testator's  wife  in  lieu  of  dower;  opinion  that  the  intention  is  manifest 
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old  servants,*  or  charities  *  or  of  sums  of  money  to  purchase 
mourning  rings,*  or  erect  a  monument,  are  not  preferred  to  other 
general  legacies.*     But  if  the  legacy  is  given  in  consideration  of 

that  this  part  of  the  gift  to  the  son,  tended  to  bequests  for  the  maintenance 

namely,  the  income  devoted  to  hie  sup-  or  education  of  minors  who  are  near 

port  and  education,  should  not  be  im-  relatives    of  testator   (not    necessarily 

paired  in  common  with  those  general  children)  and  would  be  otherwise  un- 

legacies  which  are   mere  bounties,  by  provided  for,  and  this  extension  appears 

deficiency  of  assets,  and  is  to  be  af-  to  have  met  the  unqualified  approval  of 

lowed   from  the  death  of  the  testator,  the  court  of  appeals.     Bliven  z:  Sey- 

The  principal  sum  to  be  paid  to  the  son  mour,  88  N.  Y.  469,  475.     See   Scofield 

when  he  reaches  majority  stands  upon  v.  Adams,  12  Hun   (N.  Y.)  366;  Pctiic 

a  different  ground.    There   is   nothing  v.  Petrie,  7  Lans.  (N.  Y.)  90,  93.    But 

in  the  will  which  gives  that  part  of  the  sec  Waters  v.  Collins,  3  Dem.  (N.  Y.) 

legacy    any   preference.     It  is    distin-  374,  376.    A  legacy  to  A   for  support 

guishable  in  this  respect  from  the  gifl  and   a  legacy   to  6  for  education  abate 

of  the  income,  and  must  be  classeJ  with  ratably  tmter  se;  but  a  bequest  to  erect 

the  general  legacies  subject  to  abate-  keadstones    has     priority    over    both, 

ment.     Colt,   J.,    p.  •  107,    108.     Sec  Wood  v.  Vandenburgh,  6  Paige  (N.  Y.) 

further,  as  sustaining  the  preference  ac-  284,  285. 

corded    bequests    for    education    and  OalUbmla. — Cal.  Civ.   Code,  section 

maintenance,  the  extract  in  preceding  1361,  changes  the  rule  laid  down  in  the 

note  from  opinion  of  Gibson,  C.  J.,  in  text  by  providing  that  legacies  to  hus- 

Duncan  v,  Alt, ^  P.  W.  (Pa.)  582.  See  band,  widow    or  kindred  of  any  class 

Richardson  T^  Hall,  124  Mass.  228,  233.  are  chargeable  only  after  legacies  to 

Compare  Willson  v,  Tyson,  61  Md.  575;  persons  not  related  to  the  testator. 

Moore  v.  Beck  with,  14  Ohio  St.  129;  Under  Civ.  Code,  section  1362,  abate- 

Hoyt  V.  Hoyt,  85  N.  Y.  145,  148.  ment  takes  place  in  any  class  only  as 

Belatlonahlp. — Mere    relationship   in  between  legacies  of  that  class,  unless  a 

itself  amounts  to  nothing.    A  bequest  different  intention  is  expressed  in  the 

to  a  sister  is  not  preferred.    Towle  v,  will. 

Swasey,  106  Mass.  108;  Richardson  v.  Under  Civ.  Code,  section  1359,  prop- 
Hall,  124  Mass.  228,  233;  Titus  v.  erty  which  is  not  specifically  deviled  or 
Titus,  26  N.  J.  Eq.  11 1.  See  Emery  bequeathed  is  to  be  applied *to  the  pay- 
V.  Batchelder,  78  Me.  233,  238;  Jett  v.  ment  of  debts  before  other  property. 
Bernard,  3  Call.  (Va.)  11.  Hence  it  would   seem  that  a  general 

New  York. — In  Stewart  t;.  Chambers,  2  legacy   to  husband,  widow  hv  kindred 

Sandf.  Ch.  382, 393,  it  has  been  laid  down  would  have  priority  over  other  genend 

that  legacies  for  support  and   mainte-  legacies,  but  not  over  specific.      See, 

nance  of  wife  and  children  otherwise  un-  however,  Apple's  Estate,  5  West  Coast 

{)rovided  for  do  not  abate  with  general  Rep.  518,   522,  and  i  Code  Civ.  Proc, 

egacies.      This  appears    to    be  based  section  1563, 1564. 

upon    a    misunderstanding    of    Lord  1.  Atty.  Gen.  v,  Robins,  2   P.  Wms. 

Hardwicke*s    meaning  in   Lewin  r.  (Eng.)  25. 

Lewin,  2  Ves.  (Eng.)  415,  417.  That  2.  Atty.  Gen.  v,  Robins,  2  P.  Wms, 
case,  as  stated  below,  was  based  upon  (Eng.)  2K\  Tate  v,  Austin,  i  P.  Wms. 
the  intent  to  confer  priority  manifested  (Eng.)  205;  Masters  v.  Masters,!  P. 
by  the  creation  of  two  residues,  and  not  Wms.  (Eng.)  423;  Atty.  Gen.  v.  Hudson, 
upon  the  relationship  of  the  parties,  i  P.  Wms.  (Eng.)  675;  Bishop  of  Peter- 
Blower  V.  Morret,  2  Ves.  420,  422.  boruogh  v,  Mortlock,i  Bro.  C.  C.  (Eng.) 
In  Scofield  v,  Adams,  12  Hun  (N.  ^66;  Philanthropic  Society  v.  Kemp,  4 
Y.)  366,  the  principle  was  extended  to  Beav.  (Eng.)  581;  Sturee  v.  Dimsdale, 
the  analogous  case  of  a  bequest  by  a  6  Beav.  (Eng.)  462;  Appeal  of  Trus- 
wife  for  the  support  of  her  husband,  tees  of  University,  97  Pa.  St  187. 
In  neither  of  these  cases  was  Blower  V.  8.  Wms.  Exrsl  (7th  Eng.  ed.)  1366. 
Morret  cited.  How  far  they  will  be  Such  legacy  is  not  specific.  Apreece  v. 
sustained  in  view  of  the  apparent  ap-  Apreece,  i  Ves.  &  B.  (Eng.)  364.     See 

Sroval   of  that  case  by   Finch,  J.,  in  ^  il,  i  a. 

iliven  V.  Seymour,  88  N.  Y.  469,  475,  4.  Rop.    Leg.    (2nd   Am.   ed.)  ♦422. 

may  well  be  questioned.  Wms.  Exrs.  (7th  Eng.  ed.)  1366,  n.  {a). 

The  principle  has  further  been  ex-  In    Masters  v»  Masters,  i  P.    Wms. 
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the  legatee's  relinquishing  some  subsisting  right  or  interest,  as 
to  a  creditor  in  satisfaction  of  his  debt,^  or  to  a  wife  in  lieu  of 
dower,  it  will  be  entitled  to  priority  over  general  legacies  which 

are  mere  bounties,*  although  the  bequest  greatly  exceed  the  value 

(£ng.)  423,  Lord  Parker,  C^  gave  a  9  Watts    (Pa.)   263;     McGlaughHn  v, 

bequest  to  erect  a  monument  to  the  McGlaughlin,  24  Pa.  St.  20,  22;  Appeal 

testatrix's  mother  preference  over  other  of  Trustees  of  University,  97   Pa.   St. 

general  legacies,  on  the  ground  that  it  187;  Howard  v,  Francis,  30  N.J.  Eq. 

was  a  debt  of  piety.    This  position  has  444,  448;  Justice  v.  Justice  (N.  T*)i  18 

been  severely  criticized  by  Mr.  Roper,  Atl.  Rep.  674;  Duncan  v.  Franklin,  43 

Rop.  Leg.   (2nd   Am.    ed.)   *423,  and  N.J.  Eq.  143;  Warren  v.  Morris,  4  Del. 

seems    untenable    if    the    decision    in  Ch.  289;  Addison  v.  Addison,  44  Md. 

Blackshaw  t;.  Rogers,  cited  in  Simmons  182;    Brown   v.   Brown,   79   Va.    648; 

v.  Vallance,  4  Bro.,  C.   C.  (Eng.)  349,  Loocock    v.    Clarkson,  i    Dessaus.  (S. 

that  a  bequest  to  keep  a  monument  in  Car.)  471;  Stuart  v.  Carson,  i  Dessaus. 

repair  abates  with  other  general  legacies  (S.  Car.)  500;  Cla^^ton  t;.  Aikin,  38  Ga. 

is  to  be  sustained.  320,  331;  /»  r<?  Gotzian,  34  Minn.  1^9, 

Masters  v.  Masters  was  followed  in  167.  Compare  Lee  v.  Smith,  84  Va.  289. 

Wood  v.Vandenburgh,  6  Paige  (N.  Y.)  The  principle  obviously  extends  to 

278.     See  also   Ward's    Law  of  Leg.  cases  where  the  will  is  made  before  the 

[♦375];  Woerner's  Am.  Law  of  Adm  ,  marriage,  in  contemplation  of  marry- 

section  452,  maintaining  priority  of  such  ing  the  legatee.    Towle  v.  Swasey,  106 

bequest    on    authority   of   Masters   v,  Mass.    100;    Farnum    v,  Bascom,  122 

Masters  and  Wood  v,  Vandenburgh.  Mass.  282, 289. 

Tombstones  to  decedent  may  some-  The  words  *in  Heu  of  dower*  need  not 

times  be  allowed  as  part  of  the  funeral  be  used;  any  words  sufficient  to  put  the 

expenses.    See  Debts  of  Decedents,  widow  to  her  election  are  ample.  War- 

§  2,  pp.  249,  250.  ren  v.  Morris,  4  Del.  Ch.  289,  300.  Com- 

1.  Kop.    Leg.  (2nd   Am.   ed.)  *43i;  pare   Hinson  v.  Ennis,  81  Ky.  363.    In 

Wms.  Exrs.  (7th  Eng.  ed.)  *I364,Lord  re  Gotzian,  34  Minn.  159. 

Lyndhurst,  in  Davies  t*.  Biish,  i  Yo.  In  most  of  the  United  States,  statutes 

(Eng.)  341,343;  Wood  f;.  Vandenburgh,  provide  that  every   testamentary  pro- 

6Paige(N.Y.)  278;  McLean  r.  Robert-  vision  in  favor  of  the   testator's  wife 

son,  126  Mass.  537;  Appeal  of  Trustees  shall  be  construed  to  be  in  lieu  of  dower, 

of  University,  97  ra.  St.  187,  200;  Dun-  unless  it  appears  from  the  will  that  he 

can  V,  Franklin  Twp.,  43  N.  J.  Eq.  143.  intended  the  provision  in  addition  there - 

The  principle  applies  to  a  bequest  to  A  to.     Under  these  statutes,  it  seems  that 

on  condition  that  he  conveys  a  par-  if  the  widow  accept    the  provision  she 

ticular  estate  to  B,  and  on  making  the  will  be  entitled  to  priority  over  general 

conveyance  A's  position  is  of   a  pur-  legatees,  although  the  provision  is  not 

chaser  for  value,  and  his  bequest  en-  expressed  to  be  in  lieu  of  dower.  Towle 

titled  to  priority  over  other  legacies,  v.    Swasey,   106    Mass.    100,    loc;  per 

See  Lord  Hardwicke,  in  Blower  v.  Colt,  J.    Borden  t;.  Jenks,  140  Mass. 

Morret,  2  Ves.  Sen.  (Eng.)  420,  422.  ^62;  Reed  v.  Reed,  9  Watts  (Pa.)  26j; 

S.  Blower    v.    Morret,  2     Ves.  Sen.  Kline's   Appeal,    117   Pa.  St.  130,  148, 

(Eng.)  420,  422;  Burridge  v.  Bradyll,  149;  Brown  v.  Brown,  79  Va.  640,  652, 

I  P.  Wms.  (Eng.)  127;  Heath  t/.Dendy,  653.     Contra,  Jett  v.  Bernard,  3  Call. 

I  Russ.  (Eng.)  543;  Norcott  v,  Gordon,  (  va.)  11;  Hinson  v.  Ennis,  81  Ky.  363. 

14  Sim.   (Enff.)   2^8;  Stahlschmidt  v.  Compare  Lord  v.  Lord,  23  Conn.  327, 

Lett,  I    Sm.   &  G."  (Eng.)  421;  Bell  v.  334;  Matter  of  Dolan,  4  Redf.  (N.  Y.) 

Bell,    6    Ir.  Eq.  239;  Hubbard  v.  Hub-  cii.    As  to  Minnesota,  see  In  re  Gotz- 

bard,  6  Mete.   (Mass.)  50;  Pollard  v,  lan,  34  Minn.  159. 

Pollard,  I  Allen  (Mass.)  490;  Towle  v.  The  rule  that  a  legacy  to  the  widow 

Swasey,  106  Mass.  100;  Lord  v.  Lord,  in  lieu  of  dower  is  preferred  to  general 

23  Conn.  327;  Security  Co.  v,  Bryant,  legacies  to  volunteers  holds  good  though 

^2  Conn.  3x1;  Potter  t'.  Brown,  xi   R.  thegift,  being  an  annuity  for  life,  is  made 

i.   232,  235;  Wood  V.  Vandenburgh,  6  payable  out  of  the  income  of  the  estate, 

Paige  (N.  Y.)  277;   Williamson  v,  Wil-  unless  it  also  appears  that  the  testator 

liamson,  6  Paige  (N.  Y.)  298;  Re  Dolan,  intended  that  the  gift  should  be  strictly 

4  Redf.  (N.  Y.)  cii;  Isenhart  v.  Brown,  limited  to  such  income  or  its  payment. 

X  Edw.  Ch.  (N.  V.)  411;  Reed  v.  Reed,  Moore  v.  Alden,  80  Me.  301. 
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Wbatber  a  Bequest  In  Lieu  of  Dower  no  merit  in  the  widow's  claim  to  liave 

Has  Priority  Orer  Specific  Legacies  and  the  testator's  debts,  expenses  of  ad- 

DsTlses. — In  Massachusetts  it  has  been  ministration  and  costs  of  audit  deducted 

held  that  a  pecuniary  legacy  to  the  tes-  from  the  residuary  fund.     .     .     .    The 

tator*s  widow,  accepted  by  her,  must  be  reason  assigned  for  her  claim  is  that  the 

paid,  not  only  in  preference  to  general  bequests  in  her  favor  are    in    lieu  of 

legacies,  but,*  if  the  abatement  of  those  dower,  hence  she  is  a  purchaser,  and  as 

proves  insufficient,  in  preference,  first,  to  to  her  there  can  be  no  at>atement.    It 

specific  bequests,  and,  second,  to  specific  is  not  a  question  of  abatement     The 

devises.     Borden    v.  Jenks,   140   Mass.  gifl  of  one-third  the  personal   estate  is 

562;  SI  c,  54  Am.  Rep.  507.     See  Addi-  a  gifl  of  one-third  of  what  may  be  left 

son  V.  Addison,  44  Md.   tS2,  201.    But  after   the  payment  of   debts  and   ex- 

this  seems  not  to  apply  in  other  States,  penses.     As  this  is  all  her  husband  left 

Sand  ford  v.  Sandford,  4  Hun  (K.  Y.)  her  there   is  no  abatement."     Barnett's 

753.  757;  Boykin  x\  Boykin,  21   S.  Car.  Appeal,  104  Pa.  St.  342,  349.   See  Mor- 

513,  534.     See  further  upon  this  point,  ris  v.  Morris,  4   HousL  (Del.)  414,  443, 

Lord  V.  Lord,  23  Conn.  327;  Reed  v,  reversing;  s.  c,  nom  Warren  v.  Morris, 

Reed,  9  Watts  (Pa.)  263;  Stuart  v.  Car-  4  Del.  Ch.  289,  302  et  seq, 

son,  I  Def^saus.  (S.  Car.)  Eq.  500;  Clay-  Pretermitted  Cliildren.— In  States  in 

ton  V.   Aikin,  38  Ga.  320;  Warren  v.  which   the  afterbirth  of  a  child  unpro- 

Morris,  4  Del.  Ch.  289,  300;  Hinson  v,  vided   for  does  not  revoke  the  will,  a 

Ennis,  81  Ky.  363.  legacy  to  wife  in  lieu  of  dower  is  held 

Lien  on  Realty. — A  legacy  in  lieu  of  subject  to  the  rights    of  posthumous 

dower  has  no  lien  on  the  realty.    Sand-  pretermitted  children,  and  mustcontrib- 


ford  V.  Sandford,  4  Hun  (N.  Y.)  753,  ute  with  other  legacies  and  devises  as 
757.  See  McCom  v.  McCom,  100  N.  provided  by  statute.  This  arises  from 
Y.  511;  Boykin  v,  Boykin,  21   S.  Car.     the  paramount  right  of  such   children 
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14.     Contra^  Addison  v.  Addison,  44  over  any  disposition  made  by  the  will. 

d.  182,  201.     As   to    Caltforniay  see  The  part  of  the  estate   taken  by   such 

Civ.  Code,   ^}   i359)   1361,  13^2;  Code  child  is  treated  as  intestate  property  and 

Civ.   Pro.,   ^    1564;  Apple's  Estate,  66  subject  to  the  widow's  dower,  notwith- 

Cal.  432, 437.  standing  she  may  not  have  renounced 

Express  Direction. — A  legacy  in  lieu  the  benefit  of  the  provisions  of  the  will 

of  dower  has  no  priority  over  the  ex-  Ward  v.  Ward,  120  111.  iii,  116;  Shelby 

press    direction   of   the    testator;    the  v.  Shelby,  i    B.  Mon.   (Ky.)    266,   26S; 

widow,  by  electing   to  take  under  the  Mitchell  v.  Blain,  5  Paiee  (N.  Y.)  588; 

will,  purchases  only  such  rights  as  are  Warren  v.  Morris,  4  Del.  Ch.  (N.  Y.) 

therein  conferred  upon  her,  and  is  bound  289,308;    s.  c,   On    Appeal,   4   Houst 

by   its  provisions.    Tickle  t;.  Quinn,  i  (Del.)   414.     See   Coats  t;.   Hughes,  3 

Dem.  (N.  Y.)  425,  428;  Orton  v.  Orton,  Binn.  (Pa.)  498,  508. 
3  Abb.   App.   Dec.  (N.  Y.)  411,  415;        Greditors. — A  widow  who   accepts  a 

Kline's   Appeal,  117   Pa.   St.  139,  148,  legacy  in  lieu  of  dower  cannot  claim  in 

149.     See   Security   Co.   v.  Bryant,  52  preference  to  her  husband's  creditors. 

Conn.  311;  s.  c,  52  Am.  Rep.  599;  Bar-  Hence,  if  she  would  compel  payment  of 

nett's  Appeal,  104  Pa.  St.  342.  an  amount  equal  to  her  dower   interest. 

Bequest  to  Wife  of  Interest  In  Oeneral  she  must  cite  in  creditors.  Beekman 
Estate. — By  item  i,  testator  left  to  his  v.  Vanderveer,  3  Dem.  (N.  Y.)  221. 
wife  "<7»<?-/>i/rrf  of  all  my  personal  es-  Compare  Dower,  V,  (11).  (12),  (14)- 
tate^  excepting  the  proceeds  or  price  of  The  obligation  of  a  husband  to  pay 
my  farm,  which  I  lately  sold,  of  which  to  his  wife  a  sum  which  by  an  ante- 
I  bequeath  one-third  of  the  interest  nuptial  contract  he  agreed  she  should 
that  may  accrue  on  the  same  to  be  paid  receive  in  lieu  of  dower,  in  case  she 
to  her  during  her  natural  lifetime,  said  should  survive  him,  is  a  debt  within  the 
bequests  to  her  to  be  in  lieu  of  dower."  meaning  of  the  usual  clause  of  a  will 
By  items  2  and  3,  he  bequeathed  certain  directing  the  payment  of  debts.  War- 
general  legacies,  and  by  item  4  left  "all  ner  v,  Warner,  18  Abb.  (N.  Y.)  N.  C. 
the  residue  and  remainder  of  my  estate,  151. 

after  paying  my  funeral  expenses^  just        Bequests  to  Husband. — Since  the  hus- 

debts^  bequests  hereby   made,  etc.,"  to  band  of  the  testatrix  cannot  be  deprived 

A,  B,  C  and  D.     Held^  that  the  widow  of  his  statutory  interest  in  her  personal 

was  only  entitled  to  one-third  of  what  estate,  under  the  statute  of  distributions, 

was   left  after  deducting  the  debts  and  without  his  own  consent,  and  by  accept- 

expenses  of  administration.     "There  is  ing  a  provision  under  her  will  relin- 
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of  the  right  relinquished.^  It  is  essential  to  the  application  of 
the  principle  that  the  right  or  interest  be  subsisting  at  the  tes- 
tator's  death.^     Hence    legacies  of    the    unpaid  balances   due 

quishes  hie  rights  under  the  statute,  he  pears  to  the  contrary,  the  services  maj' 

occupies  the  same  position  as  a  widow  have   been  rendered  gratuitously  and 

who  has  accepted   a  devise  in  lieu  of  the  legacy  given  in  grateful  recognition, 

dower,  and  "as  a  purchaser,  he  is  en-  Duncan  v.  Franklin  Township,  43  N.  J. 

titled   to  have  the  legacies  and  devises  Eq.  143,  145. 

to     pure    beneficiaries,  although    spe-  So  the  fact  that  legatee  had  supported 

cific  in  their  character,  first  applied  to  testator^s  mother,  and  that  he  had  de> 

the  payment  of  the  debts.     It  is  not  clared  that  she  should  be  compensated 

important  whether  that  which  he  is  to  as  he  had  provided  for  her  in  his  will,  is 

receive  is  or  is  not  an  exact  equivalent  not  enough.    Towle  v.    Swasej^    106 

In  value  to  the  right  which  he  relin-  Mass.*  100. 

quished;  it  is  sufficient  that  the  testatrix  Nevertheless,  the  fact  that  the  testa- 
deemed  it  proper  to  treat  it  as  such."  tor,  in  making  the  bequest,  seems  to 
Farnum  v.  Bascom,  122  Mass.  282,  289;  have  acted  under  a  sense  of  moral  obli« 
Borden  v.  Jenks,  140  Mass.  567.  See  gation,  is  a  material  circumstance  to  be 
Scofield  V.  Adams,  12  Hun  (N.  Y.)  366.  considered  in  construing  the  will,  and 
It  may  well  be  doubted  whether  this  taken  in  connection  with  other  circum- 
position  will  be  sustained  in  other  stances  may  confer  priority  on  the 
States.  legacy,  on  the  ground  of  implied  in- 

1.  Davenhill  v.  Fletcher,  Ambl.  tention,  irrespective  of  the  doctrine  of 
(Eng.)  244;  Heath  v,  Denby,  i    Russ.  consideration. 

(Eng.)   543;    Famam    v.  Bascom,  122  Thus,  where  a  testatrix  by  her  will  di- 

Mass.  202,  289;  Borden  v,  Jenks,  140  rected  her  house  to  be  sold   and   two 

Mass.  562;  Matter  of  Dolan,  4  Redf.  hundred  dollars  out  of  the  proceeds  to 

(N.  Y.)  511,  512;   Gibson,  C.  J.,  in  be  paid  to  R,  a  former  partner  of  her 

Reed  T^.  Reed,  9  \Vatts  (Pa.)  263,  265;  husband,  provided  *'it  can   be  proved 

Harper*6  Appeal,  11 1  Pa.  St.  243,  251;  that  it  was  loaned  to  my  said  husband  to 

Howard  v.  Frances,  30  N.  J.  Eq.  444,  be  put  into  the  first  money  paid  for  this 

448;  Warren  v.  Morris,  4  Del.  Ch.  289;  house,  my  executor  to  decide  whether 

Brown  v.  Brown,  79  Va.  648.  it  is  or  is  not  proved  that  the  money 

It  is  immaterial  whether  the  legacy  is  was  so  given,'    and  all  the  other  be- 

or  is  not  the  whole  of  the  consideration  quests  were  preceded  by  words  of  do- 

jor  the  release  of  dower;  if  it  is  only  nation   and    followed    by  a  provision 

part  she   is    nevertheless  a  purchaser,  that  "all    these    specific    bequests    of 

Heath  v,  Denby,  i  Russ.  (Eng.)  543,  money  in  the  event  of  there  not  being 

546.  enough  to  pay  them  all  in   full,  each 

2.  Lord  Hardwicke,  in  Blower  v.  one  is  to  be  paid  in  proportion  to  the 
Morret,  2  Ves.  Sr.  (Eng.)  420,  422;  sum  left  him,"  it  was  A^/</,  onthe  exec- 
Acey  V.  Simpson,  %  Beav.  (Eng.)  35;  utor*s  deciding  that  the  money  had 
Roper  t;.  Roper,  L.  R.,  3  Ch.  D.  (Eng.)  been  so  lent  by  R,  that  his  bequest  of 
714,  719;  Lord  LYNDHURST,in  Davies  $200  had  priority.  McLean  v,  Robert- 
V.  Bush,  I  Younge  (Eng.)  341,  343.  son,  126  Mass.   537;   Borden  v.  Jenks, 

Legacies    Gtven   Under   a   Sense   of  140  Mass.  567. 

Koral    Obligation. —  That   the     legacy  Consideration  Arising  After  Testator's 

was  given  because  of  a  sense  of  moral  Death. —  A  consideration   arising  after 

obligation,    or    as    compensation     for  testator's  death  by  reason  of  services  to 

services  or  other  favors  rendered  as  a  be  performed,  as  where  the  legacy  is 

mere  voluntary  courtesy,  will  not,  if  no  on   the  express  condition  that  legatee 

legal  obligation   to  pay    exist    at  the  "shall  continue  to  live  as  housekeeper" 

death  of  me  testator,  constitute  such  a  with  the  husband  of  testatrix.    Gass- 

▼aluable  consideration  as  to  entitle  the  man's  Estate,  10  W.  N.  C.  (Pa.)  275, 

legacy   to  priority  in    payment.    The  276;  or  "take  care  of  the  premises  and 

expression  in  the  will  "for' his  services  the  goods    left    thereon  is    sufficient." 

in  assisting  me  at  different  times,"  re-  Wlison's  Estate,  i^  Phila.  (Pa.)  527. 

ferring  to  the  legatee,  does  not,  stand  -  So  where  the  fegacy  was  given  to 

ing    alone,    import    indebtedness,    for  "A  for  his  services  as   trustee  to"  B, 

which  payment  may    be    exacted  by  and  the  question  of  priority  arises  ex- 

process  of  law.    For  aught  that  ap-  clusively  between  A  and  B,  the  legacy 
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to  creditors  whose  debts  have  been  previously  liquidated  by  com- 
position at  less  than  their  real  amounts ;  *  or  to  the  creditors  of 
a  third  person,*  or  to  a  wife  in  lieu  of  dower  where  the  testator 
never  had  any  land  of  which  his  widow  was  dowable,  are  not 
within  the  principle.* 

A  bequest  to  an  executor  for  his  trouble  is  not  sustained  by  a 
valuable  consideration,*  nor  do  the  words  "for  care  and  pains" 
of  themselves  confer  priority.*  The  testator  may,  of  course, 
give  one  legacy  a  preference  over  others  in  case  the  assets  are  in- 
sufficient,*  but  his  intent  to  do  so  must  be  clearly  manifest  upon 

to   A  is  preferred.      Harper's  Appeal,  satisfaction  of  his  debt.    See  Harper's 

I  EI  Pa.  St.  243,  245,  251.  Appeal,  iii  Pa.  St.  243,  247;  Waters  v. 

1.  Coppin  V.  Coppin,    2    P.  Wms.  Collins,    3    Dem.    (N.    Y.)    374;    Re 
(Eng.)  292,  296.  Mason,  98  N.  Y.  533.    But  see  Clayton 

A  release  under  a  deed  of  composi-  v,  Aikin,  38  Ga.  320,  330.     As  to  the 

tion  destroys   the  original  obligation,  status  of  an  executor*s  claim  for  com- 

and  the  creditor  stands  in  no  better  po-  missions   see    Executors    and   Ad- 

sition  as  to  the  balance  due  than  a  vol-  ministators,  ^  XVII,  pp.  437-442. 

unteer.    Coppin  v.  Coppin,  2  P.  Wms.  6.   Heron   v.   Heron,  2  Atk.  (Eng.) 

(Eng.)  296.  171;   Clayton  v.  Aikin,  38  Ga.  320,  J30. 

On  the  other  hand,  it  seems  that  the  Whether  the  words  '*care  and  pains'* 

bar  of  the  statute  of  limitations  merely  are  expressed  in  the  will  or  the  legacy 

creates  new  matter  of  defence  without  is  merely  given  generally  depends  upon 

destroying  obligation,  and  the  defence  the  whim  of  the  drawer.    Per    Lord 

being  waived  by  the  bequest,  the  origi-  Hardwicke,  in    Heron    v.  Heron,  2 

nal    obligation     remains    intact.     See  Atk.  (Eng.)  171. 

Williamson    v.    Naylor,   3    Y.   &   C.  6.  Wms.  Exrs.  (7th  Eng.  ed  )  1368. 

(Eng.)  208;  Philips  v.  Philips,  3  Hare  See  Lewi n  v. Le win,  2  Ves.  Sen.  (Eng.) 

(Eng.)    281.    As    to     proceedings    in  415;    Johnson    v,    Johnson,    14    Sim. 

bankruptcy,    see    In     re     Sowerby's  (Eng.)  313;  Legh  v.  Legh,    15    Sim. 

Trust,  2  K.  &  J.  f  Eng.)  630;   s.  c,  nom,  (Eng.)  465;  Murdock*s  Appeal,  31  Pa. 

Turner  v,  Martin,  7  De  G.  M.  &  G.  St.  47;  Swasey  v,  American  Bible  Soc. 

(Eng.)  429.    But  see  Duncan  v.  Frank-  57  Me.  523. 

lin  Township,  43  N.  J.  Eq.  143, 145.  Thus  where  testator  gave  legacies  to 

2.  Shirt  V,  Westlev,  16  Ves.  (Eng.)  his  two  sons  and  his  daughter,   with 
393»  396-    C<?»f/<?rtf  Mfs.  p.  99,  note  (7).  proviso,  that  if  the  assets  should  fall 

8.   Acey  v,  Simpson,  5  Beav.  (Eng.)  short,  the  daughter  should  be  paid  in 

35;  Roper  V,  Roper,  L.  R.,  3  Ch.  D.  full  and   the  abatement  borne  propor- 

(Eng.)  714.  tionally  by  the  legacies  to  the    sons 

4.   Duncan  v.  Watts,  16  Beav.  (Eng.)  only,    it   was    held  that   a  deficiency 

204.     See  Fretwell  v.  Staley,  2  Vem.  caused  by  the  executor's  waste  must  be 

(Eng.)  434;  Atty.  Gen.  r.  Robins,  2  P.  borne    by    the  sons  only.      Marsh  r. 

Wms.  (Eng.)    25;   Hurron   v.   Burt,  2  Evans,    i    P.    Wms.    (Eng.)    668.    It 

Atk.   (Eng.)    171.     Compare  QXk^^  V.  seems  that  a  deficiency  caused  by  losses 

Meserole,   i  Abb.  App.   Dec.  (N.  Y.)  from  fire  or  defective  securities  would 

362;  Clayton  v,  Atkins,  38  Ga.  320,330.  be  equallv  within  the    proviso.     Rop. 

The   acceptance   of  a  legacy  under  Leg.  (2nd[  Am.  ed.)  *425. 

the    will   does   not    prevent  him  from  A    testator    directed,    if   his    estate 

claiming    commissions,  unless    put   to  should   be  too  small  to  pay  all  legacies 

his  election  by   the  instrument.      Sec  in  full,  "then  pay  one  and  all  pro  rata^ 

Executors   and    Administrators,  or  if  otherwise,  the  same  pro  rata^ 

^  XVII,  p.  439.  Held   there  being  no  other  residuary 

On  the  other  hand,  it  would  seem  clause,  that  **if  otherwise  pro    raid^ 

clear  upon  principle  that  where  an  exec-  meant  if  there  should  be  a  surplus,  the 

utor  is  put  to  his  election  and  elects  to  surplus    should    be   divided  pro  rata. 

take  the  legacy,  he  stands  in  regard  to  Bartlett    v,  Houdlette,  147    Mass.  45. 

other  general  legatees  as  a  purchaser.  After  disposing  of  his  whole  estate 

and   entitled  to  the    same  priority  as  by  the  first  four  clauses  of  his  will,  a 

any  other  creditor  who  has  a  legacy  in  testator  in  the  fifth    provided:  *'Inde- 
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a  fair  construction  of  the  instrument.^  The  words  "  in  the  first 
place,"  "  in  the  next  place,"  or  "afterwards,"  used  in  introducing: 
the  legacies,  create  no  priority,  either  inter  s^  or  over  other  gen- 
eral legacies.*     Nor  is  a  direction  to  executors  to  pay  a  legacy 

pendent  of  all  the  provisions  heretofore  strument    without    doing  Violence   to 

made  by  me,  I  give    .    .    .    eight  hun-  other  limitations.    Of  course,  when  the 

dred  dollars  out  of  money  due  my  es-  expressions  are  ambiguous  and  do  not 

tate  to  be  applied  to  the  education  of  mark  with  certainty  the  testator's  in- 

my  youngest  daughter  F  L."     Held^  tention,    no  priority  can   be   allowed, 

that  the  bequest  to  F  L  was  to  be  paid  These  simple  principles  explain   why 

prior  to  all  other  legacies  and  devises,  the  words  *in  the  first  place,"  "in  the 

and  the  legatee  could  recover  it  from  next   place,"    "afterwards,"    "immedi- 

the    estate    after    attaining    majority,  ately,"  are  inoperative,  as  well   as  the 

Lee  V.  Smith,  84  Va.  289.  peculiar  effect  of  constituting  two  resi- 

Where  a  testator  directs  a  legacy  to  dues,  or  bequeathing  legacies  on  suppo- 

be  paid  in    preference   to  and   before  sition  of  assets.     (See  post.)     See  also 

every  and  all  other  /e^^aciVif,  said  lega-  Brown  v.  Brown,  i   Keen  (Eng.)  27c; 

cy  is  entitled  to  priority  in   the  distri-  Pepper    v.  Bloomfield,   3    Dr.   &    W. 

bution  of  a  fund  produced  by  the  sale  (Eng.)  4399,  506;  Haynes  v,  Haynes,  3 

of  real  estate,  converted  by  peremptory  De  G.  M.  &  G.  (Eng.)  490;  Gyett  v, 

direction  of  the  testator  for  the  benefit  William,  2  J.  &  U.  (Eng.)  429.   Colt, 

of    certain     designated     beneficiaries.  J.,  in  Towle  v.  Swasey,  106  Mass.  100, 

Bright's  Appeal,  100  Pa.  St.  602.  105;    Trunkey,  J.,  in  appeal  of  Trus- 

By  the  different  clauses  of  a  will,  gifts  tees  of  Universitj*,  97  Pa.  St.  187,  199. 
of  railroad  stock  by  testator  were  made        2.  Johnson  v.  Child,  4   Hare  (Eng.) 

to  his  children,  and  to  other  persons  87;     Thwaites     v,    Forman,    1     Coll. 

and     societies.     By   the  twenty -fourth  (Eng.)    409;      Beeston     v.    Booth,     4 

clause  he  directed  that,  should  there  be  Madd.  (Eng.)  161;  Whitehouse  v.  In- 

a  deficiency  of  assets  to  pay  all  the  be-  sole,  7  L.  T.,  N.  S.(£ng.)  400;  In  re  Har- 

quests,  the  bequests  to  his  children  in  dy,  Wellsi;.Barwick,5oL.J.Ch.  (Eng.) 

the  first  four  clauses   should   first   be  241;  Everett  v.  Carr«  59  Me.  325,  330; 

fully  paid.     Held,  that  the  gifts  of  rail-  Gray's  Estate,  13  Phila.  (Pa.)  246. 
road   stock  were  not  severally  specific        8.  Rop.  Leg.  (2nd  Am.  ed.)  *426. 
legacies  required  to  be  paid  in  full,  re-        Thus  "if  a  testator  expressed  himself " 

gard less  of  the  question  whether  there  in  the    following    manner:    imprimis, 

were  assets  to  pay  the  pecuniary  lega-  or   'in   the  first  place,'  I  give  such  a 

cies  provided  in  the  first  four  clauses,  legacy  to  A,  and  in  the  next  place,*  or 

Shethar  v.  Sherman,  65  How.  (N.  Y.)  ^afterwards,'   I    give    such    a    sum    of 

Pr.  9.  money  to  B;  these  words,  or  variety  of 

Abatement  Inter  8e. — On  deficiency  expression  (considering  the  inattention 
ofassetsjegacies  equally  preferred  by  the  and  incorrectness  with  which  wills  are 
testator  abate /r(7ra/a, while  the  un pre-  frequently  drawn,  as  also  the  little  re- 
ferred general  legacies  are  entirely  lost,  gard  paid  to  nicety  of  expression),  will 
Bancroft  v.  Bancroft,  104  Mass.  226;  neither  give  A  a  preference  to  B,  nor 
Wood  V.  Vandenburgh,  6  Paige  (N.  either  of  them  a  priority  to  other 
Y.)  277,  285.  Compare  Waters  v.  Col-  general  legatees,  so  as  to  exempt  them 
lins,  3  Dem.  (N.  Y.)  374,  376.  from    the  obligation   of   abating  with 

It  would  also  seem  that  a  legacy  for  such    other    legatees.    The   reason  is, 

value  would  have  priority  over  general  that  the  words  merely  point  out  the 

legacies  preferred  by  the  will  order  in  which  the  l^equests  are  made 

1.  Wms.  Exrs.  (7th  Eng.  ed.)   1368,  in  succession,  and  do  not  impart  with 

1369,  1370.    See  Boston  Safe  Dep.  &  F.  certainty  an  intention  to  prefer  one  to 


Co.  1 


o.  V.  Plummer,  142  Mass.  257,  263;  another.  The  expressions  before  no- 
Barry's  Estate,  13  Phila.  (Pa.)  310.  ticed  are  not  necessarily  inconsistent 
Express  direction  or  plain  and  neces-  with  the  application  of  the  general  rule 
sary  implication  would  seem  to  be  of  abatement,  which  is  founded  on 
requisite,  or,  in  other  words,  it  must  equality,  but  they  may  be  satisfied  with 
appear,  in  the  absence  of  express  direc-  a  construction  compatible  with  the  ad- 
tion,  that  no  other  construction  can  be  mission  of  that  rule.  The  possible  in- 
placed   upon   the  language  of  the  in-  tent  of  the  testator  to  give  a  preference 
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immediately  after  testator's  decease  more  eflFectual.^  On  the 
other  hand,  legacies  given  on  the  supposition  that  there  will  be 
more  than  enough  to  pay  prior  legacies  abate  first.*  So  where 
the  testator,  in  disposing  of  his  personal  estate,  constitutes  two 
residues,  and  computes  the  first  after  taking  out  of  it  one  or 
more  legacies,  and  computes  the  second  after  deducting  other 
legacies,  the  first  set  of  legatees  are  preferred  to  the  second.*  A 
direction  that  particular  legacies  given  for  life  are  to  become 
applicable  on  the  death  of  the  legatees  to  the  payment  of  other 

by  the  language  he  adopted  is    judi-  eral    legacies  mentioned   towards  the 

cially  insumcient  to  accomplish  a  pur-  conclusion  of  his  will,  that  he  appre- 

pose  so  obscurely   or  doubtfully   inti-  bended  there  would  be  a  considerable 

mated."  Rop.  Leg.  (2nd  Am.  ed.)  *427,  surplus  of  his  personal  estate  beyond 

citing  Brown  v.  Allen,  i  Vern.  (Eng.)  what  he  has  before  disi>osed  of  in  lega- 

31;  Lewin  v.  Lewin,  2  Ves.  Sr.(Eng.)  cies,  for  which  reason  he  gave  several 

417;     Blower    v.    Morret,  2  Ves.  Sen.  others,  and  afterwards  bequeathed  fiir- 

( Eng.)  421;  Brown  v.  Brown,  i  Keen  ther  legacies  by  codicil,  to  be  paid  on 

(Eng.)  275;  Everett  t'.  Carr,   59   Me.  deficiency  of  assets  out  of  £200  given 

325<  33^*  ^y  ^^c  ^^^^  ^o  charitable  purposes,  the 

For  thesame  reason  ifa  legacy  be  given  M.K.held  that  the  legacies  given  on 
to  A,  payable  one  month  after  the  tes-  the  supposition  that  there  would  be  a 
tator's  death,  a  second  to  B,  payable  six  surplus  were  postponed  to  those  pre- 
montks  after  the  testator's  death,  and  a  viously  bequeathed,  and  that  the 
third  legacy  to  C,  payable  twelve  same  supposition  of  surplus  affected 
months  after  the  testator's  death,  the  the  legacies  hy  codicil,  which  must 
difference  in  times  of  payment  will  not  be  lost  also,  except  in  so  far 
impart  to  any  of  the  legatees  such  a  as  the  special  fund  bequeathed  to 
preference  as  to  exempt  them  from  charities  sufiiced  for  payment.  Atty. 
abating  upon  a  deficiency  of  assets.  Gen.  v.  Robins,  2  P.Wms.  (Eng.)  23, 24. 
Such  direction  may  have  been  intended  8.  Rop.  Leg.  (2nd  Am.  ed.)  '427, 
to  affect  only  the  time  of  payment,  and  citing  Lewin  v,  Lewin,  2  Ves.  Sen. 
is  consistent  with  the  presumption  that  (Eng.)  415.  A  case  which  was  ex- 
the  testator  intended  all  his  dispositions  pressly  placed  upon  this  ground  by 
to  be  wholly  satisfied,  upon  which  pre-  Lord  Hardwicke,  in  Blower  v. 
sumption  the  rule  of  abatement  is  Morret,  2  Ves.  Sr.  (Eng.)  421,  and  un- 
founded. Brown  v.  Morret,  2  Ves.  Sr.  less  so  explained  cannot  be  reconciled 
(Eng.)  420,  421,  422,  per  Lord  Hard-  with  the  principle  that  a  legacy  or  an- 
wiCKE.  See  also  Sir  J.  Leach,  V.  C,  nuity  to  a  wife  or  child,  ipso  facio^  has 
in  Beeston  v.  Booth,  4  Madd.  (Eng.)  no  priority.  In  that  case,  A  having  a 
161,  168.  wife  and  two  children,  bequeathed  to 

But  a  legacy  of  £1,000,  to  be  raised  her  for  life  an  annuityr  of  £120,  subject 

by  executors*    "within    two    calendar  to  limitations  over  if'^he  had  a  son,  etc. 

months  next  after  my  decease,  out  of  and  afterwards  directed  the  executors 

my   said   three   per  cent,  reduced  an-  to  buy,  if  they  could,  the   annuity  in 

nuities  before  any  other  charges  there-  government  securities  of    ninety- nine 

on"  is  to  be  paid  before  any  other  per-  years,   or  some  other  long  term,  but 

son  named,  either  in  the  will  or  codi-  if  they  were  unable  to  do  so,  then  pur- 

cils,  is  entitled  to  take  any  portion  of  chase  lands  of  the    annual    value    of 

that    fund.    Johnson    v,    Johnson,    14  £200,  to  be  so  settled  that  the  annuity 

Sim.  (Eng.)  3T3,  325.  should  be  to  his  wife,  free  from  taxe^ 

1.  Blower  v.  Morret,  2  Ves.  Sr.  with  remainder  over.  A  also  directed 
(Eng.)  420,  422,  per  Lord  Hard-  that  if  he  left  any  child,  his  executors 
wicKE,  Roche  V,  Harding,  7  Ir.  Ch.  should,  out  of  the  profits  of  his  residm- 
332.  ary  estate,  pay  to  the  wife  £30  a  year 

2.  Theobald  Wills,  (2nd  ed.)  622;  for  the  maintenance  of  the  child.  He 
Atty.  Gen.  v.  Robins,  2  P.  Wms.  then  gave  legacies  to  some  collateral 
(Eng.)  23;  Stammers  v,  Halliby,  12  relations  and  friends,  and  ordered  ail 
Sim.  (Eng.)  42.  the  residue  of  his  real  and  personal  es- 

Thus  where  testator,  after  giving  sev-    tates  to  be  placed  out  for  the  benefit  of 
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legacies  will  give  the  legatees  for  life  priority.*  When  real 
estate,  given  subject  to  certain  annuities,  is  made  applicable  in 
aid  of  the  personalty  to  the  payment  of  legacies  subject  to  these 
annuities,  the  annuities  have  priority  over  the  legacies.*  The 
priority  of  general  over  residuary  bequests  is  not  affected  by  the 
fact  that  there  is  but  one  general  legacy,  and  the  residue  is  then 
distributed  in  certain  sums,  but  in  such  case  the  general  legacy 
has  priority  over  all  the  others.*  A  gift  of  legacy  duty  on  a 
specific  or  pecuniary  legacy  is  a  general  legacy  for  the  benefit  of 
the  specific  legatee  in  the  one  case,  and  of  the  pecuniary  legatee 
in  the  other,  and  abates  with  other  general  legacies.* 

3.  Spedflc  and  Bemonstratiye  Legadei  and  Beviies — Fund  Oiven  in 
Fractional  Parts. — After  all  the  personal  estate  not  specifically  be- 
queathed has  been  exhausted,'^  specific  legacies  and  devises  abate 

his  children,  to  be  paid  to  them  at  their  erty  Is  SpeoifloaUy  Bequeathed. — Where 

respective    aees     of     twenty -one,    or  all  testator'B  personal  property  is  speci- 

marriage.      On    deficiency    of   assets,  lically  bequeathed,  the  general  legacies 

Aeld  that  the  wife's  annuity  of  £120  directed  to  be  paid  "out  of  his  personal 

was  preferred  to  the  other  general  lega-  estate,*'    on    deficiency    of   assets    are 

cies.  charged    upon  the  specific;  otherwise 

1.  Brown  v.  Brown,  i  Keen  (£ng.)  the  words  of  bequest  to  the  pecuniary 
275;  Haynes  v.  Haynes,  3  De  G.  M.  &  legatees  would  be  nugatory.  Thus 
G.  (EngO  590.  -where  a  testator  possessed  of  personal 

2.  Theobald  Wills,  (2nd  Am.  ed.)  estate  at  W  and  X,  after  devising  all 
622,  citing  Earl  of  Portarlington  v.  his  personal  estate  at  W  to  one,  and  all 
Damer,  4  D.J.  &  S.  (Eng.)  161;  Covre  his  personal  estate  at  X  to  another,  de- 
V.  Todd,  7  D.  M.  &  G.  (Eng.)  ^20.  vises  a  legacy  of  £300  "out  of  his  per- 

8.  Gyett    V,    Williams,  2    f .   &    H.  sonal  estate,    and  dies  having  no  other 

(Eng.)    429,     440;     In     re     Harding;  personal  estate  than  in   the  two  places 

Wells  V.  Barwick,  50  L.  J.  Ch.  (Eng.)  before    mentioned,     the    £300    legacy 

241.  must  come  out  of  the  personal  estate  in 

4.  Lord  Selborne,  in  Farierv.  St.  W  and  X.     See  remarks  of  the  Lord 

Catherine's  College,  L.  R.,  16  Eq.  19,  Chancellor,"  in  Saver  r.  Sayer,  Prec. 

25.     See  Wilson  v.  O'Leary,  L.  R.,  17  Ch. (Eng.)  392,393;  Barry  v. Harding,  i 

]£i^  (Eng.)  419.  J.  &  S.  (Eng.)   475.     See   Rop.   Leg. 

For  general  discussion  of  the  nature  (2nd  Am.  ed.)  *363;  Wms.  Exrs.)  7th 

of  legacy  duty,  see  Taxation.  Eng.  ed.)  1360;  Fonbl.  Treat.  Eq.,  bk.  4, 

6.  Rop.   Leg.    (2nd   Am.  ed.)    '356;  pt.  i,  ch.  2,  ^  5;  Pirrepont  v.  Edwards, 

Wms.  Exrs.  (7th  Eng.  ed.)   1359.     See  25  N.  Y.  128;  Galligo  v.  Atty.  Gen.,  3 

^  V,  2.  Leigh  (Va.)  450:  Biddle  v.  Carraway, 

General  legacies  abate  before  specific  6  Jones   Eq.  (N.   Car.)   5;    White   v, 

legatees  or  devisees  can  be  called  upon  Green,  Ired.  Eq.  (N.  Car.)  45;  White  v, 

at  all.    "The  principle  is  the  presumed  Beattie,  i  Dev.  Eq.  (N.  Car.)  87. 

intention  of  the  testator  (presumed  from  Fund  Oiren  in  Fractional  Parts. — If 

his  severing  specific  parts  of  his  per-  stock  or  the  proceeds  of  an  estate  di- 

8onal  estate   from    the    rest,  and    be-  rected  to  be  sold  be  specifically  given 

queathing  them  specifically)  to  give  a  in  fractional  parts,  and  the  person  to 

preference    to    those    legatees."    Rop.  whom  the  last  fractional  part  is  given 

Leg.     (2nd     Am.     ed.)     *355.      See  be  appointed  to  take  it  as  the    resi- 

Wms.  Exrs.  1359;    Haves  v,  Seaver,  7  due  or  remainder  of  the  specific  fund, 

Greenl.  (Me.)   237;  Wallace  v.   Wal-  whatever  may  be  its  amount,  then,  on 

lace,  23  N.  H.  149;  Perkins  v.  Mathers,  insufficiency  of  assets,  he,  as  residuary 

49    N.   H.   107;  Humes    v.    Wood,    8  legatee,  will  only  be  entitled  to  the  sur- 

Pick.  (Mass.)  478;  Whitehead  v,  Gib-  plus  of  the  fund  after  full  satisfaction 

bons,  2   Stockt.  (N.  J.)  230;   Nash  v,  of  the  other  aliquot  parts  specifically 

Smallwood,  6  Md.  394;  White  v.  Beat-  bequeathed.     Danvers  v.   Manning,  2 


tie,  I  Dev.  Eq.  (N.  Car.)  32.  Bro.  C.  C.  (Eng.)  19,  22;  i  Cox  (Eng.) 

Where  All  Teiiator's  Penonal  Frop-    203;  s.  c,  i  P.  Wms.  (Eng.)  404. 
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pro  rata^     Demonstrative  legacies,  so  far  as  the  fund  upon  which 
they  are  charged  will  extend   for  their  payment,  abate  ratably 

But  although  the  last  aliquot  share  of  and   legatees.    The  application  of  the 

the  fund  be  given  bj  the  word  remain^  principle  in  the  first  two  inatances  is 

der  or  residue^  yet  if  from  the  context  simple  and  seems  never  to  have  been 

of  the  will  it  appears  to  have  been  the  seriously  questioned, 

testator's  intention  that  all  the  specific  But  where  the  contention  has  arisen 

legatees    should    have  certain  defined  between  specific  devisees  and  legatees, 

parts  or  proportions  of  the  subject  bv  the  authorities  are  by  no  means  uni- 

whatever  words  they  were  bequeathed,  form.    Before  the  Stat.  3  &  4  Wm.  IV, 

then  the  last  named  legatee,  although  ch.  X04,  by  which  the  land  of  a  decedent 

in  terms  a  residuary  legatee,  will  be  enti-  was  made  subject  to  simple  contract 

tied  to  call  upon  the  other  legatees  of  debts     (Debts    of     Decedents,     §    4), 

parts  of  the  fund  to  abate  equally  with  it  was  held  that  devisees  of  freehold 

him  upon  their  respective  shares.   Rop.  and  leasehold  were  liable  to  contribute 

Leg.   (and   Am.  ed.)   •357;   Sleech  v.  fro  rata  to  debts  by  specialty,  since 

Thorington,   2   Yes.   Sen.  (Eng.)  560;  both    freeholds    and    leaseholds    were 

Page  V,  Leapingwall,  iS  Ves.  (Eng.)  liable    to    those    demands.      Long    v, 

463;  Farmer  v.  Mills,  a  Rus.  (Eng.)  86;  Short,  i  P.  Wms.  (Eng.)  403;   Tomts 

Scotc  V.  Salmond,  i  Myl.  &  K.  (Eng.)  v.  Roch,  2  Coll.  (Eng.)  490;  Gervis  v. 

363.     See  Wright  v,  Weston,  26  Beav.  Gervis,  14  Sim.  (Eng.)  654;  overruling 

(Eng.)    429;    Duncan    v.   Duncan,  27  CornewaJl     v,    Comewall,     12     Sim. 

Beav.     (Eng.)     386;      Haslewood     v.  (Eng.)  128;  Wms.  Exrs.  (7th  Eng.  ed.) 

Green,   28  Beav.   (Eng.)    i;  Elwes   v,  1696,  1717,  1719. 

Causton,  30  Beav.  (Eng.)   554.    In  re  Sincethepassageof3  &4  Wm.  IV,ch. 

Jefferey's  Trust,  L.  R.,  2  Eq.  (Eng.)  68;  104,  in  England,  and  similar  statutes  in 

Walpole    V.   Apthorp,   L.    R.,    4    Eq.  most  of  the  United  States,   by  which 

(Eng.)  37;  Miller  v,  Huddlestone,  L.  the  real  estate  of  a  decedent  is  ren- 

R.,  6  Eq.  (Eng.)  65;  Van  Nest  v.  Van  dered   liable  for    his    simple    contract 

Nest,  43  N.  J.  Eq.  126.     See  §  11,  3)  a,  debts,  there  would  seem  to  be  no  reason 

(3),  note.  why   specific  legatees    whose   legacies 

It  should  also  be  observed  that  the  have  been  sold  to  pay  principal  con- 
residue  of  a  particular  fund  severed  and  tract  debts  cannot  call  on  the  specific 
distinguished  from  the  bulk  of  the  es-  devisees  for  like  contribution.  Rop. 
tate,  whether  specific  or  residuary  in  Leg.  (2nd  Am.  ed.)  *3S9.  See  Wms. 
respect  to  bequests  of  other  parts  of  that  Exrs.  (7th  Eng.  ed.)  1717;  Jackson  r. 
fund,  will  always,  as  regards  the  general  Pease,  L.  R.,  19  Eq.  (Eng.)  96;  Lance- 
estate,  be  specific,  and  cannot  be  applied  field  v,  Iggulden,  L.  R.,  10  Ch.  App. 
until  the  general  estate  is  exhausted.  136;  Armstrong's  Appeal,  63  Pa.  St. 
See  §  II,  I,  «.  312,  316;  Cryder*s  Appeal,  11  Pa.  St. 

1.  Rop.  Leg.  (2d  Am.  ed.)*357,*358;  72;    Brant*s    Will,    40    Mo.   266,   2S0; 

Wms.  Exrs.  (7th  Eng.  ed.)  1359,  1372,  Woodworth*s  Estate,  31  Cal.  595,  616. 

x69C[,  1696,   1719;  Rop.  (2nd'Am.  ed.)  In    Hubbell    v.    Hubbell,     9     Pick. 

*35S»    2    Jarm.   Wills   (5th   Am.  ed.)  (Mass.)    561,  it  was  held   that   lands 

623;    Theobald    Wills   (2nd    ed.)  624;  specifically  devised  could  not  be  sold  to 

Sleech  t;.  Thorington,  I  Ves.  Sen.  (Eng.)  pay  specific  legacies;  whether  or  not 

561,  564;  Clifton  XK  Bart,   i   P.  Wms.  the  specific  legatees  could  compel  con- 

(Eng.)  561,  564;  Duke  of  Devon  v.  At-  tributibn    was    left    undecided.       See 

kins,  2  P.  Wms.  (Eng.)  382,  383;  Fiel-  Hume  v.  Wood,  8  Pick.  (Mass.)   478; 

ring  V.  Preston,  1  De  Q.  J.  (Eng  )  438;  Hayes  t».  Seavor,  7  Greenl.  (Me.)  237. 

Long  V.  Short,  i  P.  Wms.  (Eng.)  A03;  In  some  instances,  following  cases 

Gervis  v.  Gervis,  14  Sim.   (Eng.)   654;  decided  upon  the  authority  of  Come- 

Armstrong's   Appeal,  63   Pa.  St.  312,  wall  v.  Cornewall,  12   Sim.  14  [over- 

316;  Cryder's  Appeal,    11   Pa.    St.  72;  ruled    by    Gervis  v.  Gervis,    14    Sim. 

Du^an  V.  HoUins,  ix   Md.  41;   Everitt  (Eng.)    654],  it    has    been    held    that 

V.  Lane,  2   Ired.   Eq.   (N.   Car.)   548;  specific  legacies    abate  before  specific 

Brant's  Will,  40  Mo.  266,  280;  Wood-  devises,  and   the  devisees    cannot    be 

worth's  Estate,  31  Cal.  595,  616.  called  upon  for  contribution  unless  the 

The  question  of  abatement  may  arise  testator  has  manifested  his  intention  to 

(i)     between     specific     legatees,     (2)  place  both  on  the  same  level  by  charg- 

specific  devisees,   (3)  specific  devisees  ing  the  land  or  it  is  subject  to  a  lien. 
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with  specific  legacies,^  but  in  so  far  as  it  may  be  necessary  to  re- 
sort to  the  general  estate  by  reason  of  the  total  or  partial  failure 

Rogers  T'.  Rogers,  I  Paige  (N.  Y.)  1 88,  strong's     Appeal,    63     Pa.     St.     312; 

190;  Shreeve  v.  Shreeve,  2  Stockt.  (N.  Crvder's  Appeal,  11  Pa.  St.  72;  Dugan 

J.)  Ch.  385,  391;  Elliott  V,  Carter,  9  v,  If^IoUins,  n  Md.  41;  Alvey,  C.  J.,  in 

Gratt.  (Va  )  541,  549;  Warley  v.  War-  Gelbach  v.  Shiveley,  67  Md.  498,  501; 

ley,  Bailey  Eq.  (S.  Car.)  397,  409;  Mc-  Gaw  v.  Hoffman,  12  Gratt.  (Va.)  62S; 

Campbell  v.  McCampbell,  15  Am.  Dec.  Alsop  v.  Bowers,  76  N.  Car.  168;  Mc- 

481  59;  6.  c,  5  Litt.  (Kj.)  92.  Campbell     v,    McCampbell,     5     Litt. 

Qi   course,   where    the    land  is   not  (Ky.)  92. 
liable  for  simple  contract  debts,  specific        An  annuity  charged  upon  a  particu- 

legatees    whose     legacies    have    been  lar  fund  is  a  demonstrative  legacy,  and 

taken    to   discharge    such    obligations  governed  by  the  same  principles.     See 

cannot  call  for  contribution  from  the  ^  II,  10,  a. 

devisees.    Chase  v,  Lockerman,  11  J.        Legaclei  -and  Annuities  Charged  on. 

&  G.  (Md.)  185,  204;  Dugan  v.  HoUins,  Land  Deyised. — It  would  seem  to  be  the 

II  Md.41.  better  opinion  that  a  devise  and  a  rent 

In    States    in    which    a    legacy     to  charge     legacy    or     annuity     charged 

widow  in   lieu  of  dower  has  priority  thereon  would   abate  ratably,  since  the 

over  both  specific  legacies  and  devises,  devise  is  specific  and  the  charge  either 

specific  legatees  and  devisees  must  con-  demonstrative  or  specific,  and  the  tes^ 

tribute  pro  rata.     Addison  v.  Addison,  .tator  must  have  equally  intended  the 

44  Md.  182,  202.     See  ^  V,  2,  note.  devisee  to  have  the  land  and  the  legatee 

Devise  to  Heir. — The  heir  to  whom  to  have  the  legacy  or  annuity.  So  held 
an  estate  is  devised,  though  taking  as  in  the  case  of  a  rent  charge  or  annuity- 
heir,  is  entitled  to  contribution  as  be-  in  Long  v.  Short,  i  P.  Wms.  (Eng.'> 
tween  himself  and  other  devisees.  Rop.  403.  See  Jackson  v,  Hamilton,  9  Jr.  Eq.. 
Leg.  (2nd  Am.  ed.)  *36i;  Biederman  v,  430,  434;  and  in  the  case  of  a  legacy  ia 
Seymour,  3  Beav.  (Eng.)  368.  Gaw  v,  Huffman,  12  Gratt.   (Va.)  628; 

fey  Stat.  3  &  4  Wm.  IV,  ch.  106,  §  3,  McCampbell   v.  McCampbell,  5   Litt* 

the  heir  to  whom  an  estate  is  devised  ^y-)  9^- 

takes    as    devisee    for    all     purposes.        On  the  other  hand,  it  has  been  said 

Strickland     v.     Strickland,     10     Sim.  that  where  property  of  any  kind  is  de- 

(Eng.)  374.     See  Wills.  vised  to  one  person,  and  a 'sum  certain 

Deyise  in  Lieu  of  Dower. — When  a  bequeathed  out  of  it  to  another,  the 
widow  relinquishes  her  right  of  dower  intention  of  the  testator  manifestly  is 
in  consideration  of  a  devise,  she  is  re-  that  the  devisee  shall  only  have  what 
garded  as  a  purchaser,  and  as  such  she  remains  after  paying  the  legacy,  and  if 
has  the  right  to  ask  that  lands  devised  the  property  becomes  less  valuable,  or 
to  others,  not  standing  in  the  same  part  of  it  isVequired  for  the  payment  of 
position  with  herself,  shall  first  be  sold  debts,  the  loss  will  be  his  and  not  that  of 
for  the  payment  of  debts  before  pro-  the  person  who  is  to  receive  the  moiety., 
ceeding  against  those  given  to  her.  Raikes  v.  Boiilton,  29  Beav.  (Eng.)  41; 
Kirk's  Estate,  13  Phila.  (Pa.)  276;  Hoover  v.  Hoover,  5  Pa.  St,  351;  Bark- 
citing  Heath  v.  Denby,  i  Russ.  Ch.  lay's  Estate,  10  Pa.  St.  387.  Compare- 
(Eng.)  543;  Burridge  v.  Bradge,  i  P.  Hallowell's  Estate,  23  Pa.  St,  223; 
Wms.  (Eng.)  127;  Blower  v.  Morret,  2  Cryder's  Appeal,  11  Pa.  St.  72. 
Vcs.  Sr.  (Eng.)  420;  Earp's  Will,  i  Where  legacies  and  annuities  are 
Pars.  (Pa.)  452;  Walker  v.  Dunshee,  2  charged  on  real  e6tate,powers  of  distress- 
Wright  (Pa.)  430;  Steffy  &  Shimp's  and  entry  conferred  upon  the  annuitants 
Appeal,  Leg.  Int.  1874  (Pa.)  252.  do  not  g^ve  the  annuities  priority  over 

1.  Pomeroy  Eq.  Jur.,  $  1138;  Rop.  the  legacies.  Roper  v.  Roper,  L,.  R.,  3 
Leg.  (2nd  Am.  ed.)  '364,  *4io;  Wms.  Ch.  D.  (Eng.)  714. 
Exrs.  (7th  Eng.  ed.)  1371;  Roberts  v,  A  rent  charge  or  annuity  issuing  out 
Pocock,  4  Ves.  (Eng.)  150;  Lambert  v.  of  the  land  has  priority  over  legacies- 
Lambert,  II  Ves.  (Eng.)  607;  Acton  v.  charged  upon  the  land  as  a  secondary 
Acton,  I  Meriv.  (Eng.)  178;  Lord  Cot-  fund  in  the  event  of  deficiency  of  the 
TENHAM,  in  Creed  T^.  Creed,  II  CI.  &  F.  personalty*.  **Each  claimant  under  the 
(Eng.)  509;  8.  c,  3  Mac.  &  G.  (Eng.)  will  must  first  resort  to  the  fund  pri- 
744,  per  Lord  Truro;  Florence  v.  marily  liable  to  his  demand.'*  Creed  v. 
James,  4  Redf.    (N.    Y.)    306;   Arm-  Creed,  11  CI.  &  Fin.  491,  507. 
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of  the  fund,  they  are  to  be  regarded  as  general  legacies,  and  con- 
tribute,/r<?  rata^  with  the  other  general  legacies.*  In  England, 
and  in  those  of  the  United  States  which  hold  that  a  residuary 
devise  is  specific,  notwithstanding  the  existence  of  statutes  pro- 
viding that  after  acquired  realty  shall  pass  by  the  will,*  such  de- 
vise abates  ratably  with  the  other  specific  devises.*  But  in  States 
in  which  the  effect  of  such  legislation  has  been  to  abolish  all  dis- 
tinctions between  real  and  personal  property  in  the  administra- 
tion of  decedent's  estates,  it  would  seem  that  such  devise  would 

1.  KiNDERSLEY,  V.  C.,'in  Mulline  v.    inff  statute  in  that  State  was  left  unde- 
Smith,  I  Dr.  &  Sm.  (Eng.)  204,  2x0;    cided. 

Florence  v.  Sands,  4  Redf.  ( N.  Y.)  206,  BfliMt  of  0«B«ral  Chars*  of  LasaelM.— 
210;  Alvey,  C.  J.,  in  Gelbach  v.  Shive-  Since  a  general  charge  of  l^acics  did 
ley,  67  Md.  498,  501.  not,  even  before  the  passage  of  the 
Demonstrative  legacies,  so  far  as  the  Wills  acts,  affect  land  specificallj  de- 
fund  to  which  they  are  referred  will  vised,  such  charge  falls  necessarily, 
suffice  for  payment,  are  preferred  to  without  regard  to  the  construction 
general  l^acies,  because  it  is  to  be  in-  placed  upon  such  acts,  upon  the  resid- 
lerred  that  by  referring  to  specific  uary  realty.  Spong  v.  Spong,  3  Bll 
parts  of  the  estate  for  their  payment  W.  S.  (Eng).  84.  See  Lord  Cotten- 
the  testator  intended  them  to  be  pre-  ham,  in  Mirehouse  v.  Scaife,  2  Myl.  k 
ferred  to  other  legacies  which  he  had  Cr.  (Eng.)  695,  704;  Sugdbn,  C.,  in 
not  so  secured.  Wms.  Exrs.  (7th  Eng.  Young  v.  Hassard,  i  J.  &  L.  (Eng.) 
ed.)  1371.  Hence  the  lien  which  they  466,  471.  See  ^  V,  7. 
have  on  the  designated  fund  places  As  to  the  effect  of  blending  the  real 
them  upon  the  same  plane  as  specific  and  personal  property  in  the  residuary 
legacies  and  devises;  but  when  the  clause,  see  ^  IV,  6. 
legacy  becomes  general  by  the  failure  Contribution  In  FaTor  of  Goneral 
of  the  fund,  the  reason  for  the  preference  Legatees —Henaman  t.  Fryer. — In  Hens- 
has  ceased  to  exist.  Kinderslby,  V.  man  v.  Fryer,  L.  R.,  3Ch.  App.  (Eng.) 
C,  in  Mullins  v.  Smith,  i  Dr.  &  Sm.  400,  Lord  Chelmsford  held  that 
(Eng.)  204,  210.  although  a  residuary  devise  is  specific 

2.  ^  n,  I,  y.  notwithstanding    the    passage    of    'the 
8.  Hensman  v.  Frver,  L.  R.,  3  Ch.  Wills  act  (i  Vict,  ch.  26),  and  hence  a 

App.  (Eng.)  420;  Lancefield  v.  Ig-  general  legatee  had  no  right  to  mar- 
gulden,  L.  R.,  10  Ch.  App.  (Eng.)  136;  shal  the  assets  as  against  a  residuary 
Jackson  v.  Pease,  L.  R.,  19  Eq.  (Eng.)  devisee  (see  Marshalling),  yet  the 
96;  Clark  V.  Clark,  34  L.  J.  Ch.  (Eng.)  latter  was  bound  to  contribute  ratably 
477;  Emuss  V.  Smith,  i  De  G.  &  Sm.  with  the  general  legatees  to  pay  such 
(Eng.)  722;  Eddels  x/.  Johnson,  i  Giff.  debts  as  the  general  personal  estate  was 
(Eng.)  22;  Pearmain  v.  Twiss,  2  Giff.  insufficient  to  satisfy.  This  decision  is 
(Eng.)  130;  Edwards  v.  Pugh,  2  Giff.  evidently  based  upon  the  idea  that  the 
(Eng.)  135,  n.;  Gibbons  v.  Egden,  L.  language  of  Knight  Bruce,  V.  C,  in 
R.,  7  Eq.  (Eng.)  371;  Collins  v.  Lewis,  Tombs  v.  Roche,  2  Coll.  (Eng.)  490, 
L.  R.,  8  Eq.  (Eng.)  708.  co2,  referred  to  the  rights  of  general 
Earlier  decisions  held  that  by  virtue  legatees,  whereas  that  case  merely  de- 
of  the  Wills  act  a  residuary  devise  had  cided  that  specific  legatees  and  devisees 
ceased  to  be  specific,  and  was  to  be  must  contribute  ratably  to  specialty 
applied  in  exoneration  of  general  and  debts,  on  deficiency  of  the  general  per> 
specific  legacies  and  specific  devises,  sonal  estate.  Such  a  right  on  the  part 
Dady  x/.  Hartridge,  i  l3r.  &  Sm.  236;  of  general  legatees  is  manifestly  incon* 
Barnwell  v.  Tremonger,  i  Dr.  &  Sm.  sistent  with  the  doctrine  that  a  resid- 
(Eng.)  242;  Rotheram  v.  Rotheram,  uary  devise  is  specific.  Hensman  r. 
26  Beav.  (Eng.)  465;  Bethell  v.  Green,  Yryev^  while  never  expressly  overruled 
^4  Beav.  (Eng.)  302;  Roadhouse  v.  to  the  house  of  lords,  has  not  been  con - 
Morto,  35  L.  J.  Ch.  (Eng.)  67;  Hens-  sidered  binding  by  the  lower  branches 
man  v.  Fryer,  L.  R.,  2  Eq.  (Eng.)  627.  of  the  court  of  chancery,  on  the  ground 
'  In  Shreve  v,  Shreve,  2  Stockt.  N.  that  it  was  "clearly  erroneous."  Collins 
J.  Ch.  385,  the  effect  of  the  correspond-  v.  Lewis,  L.  R.,  8  Eq.  708;  Dugdale  v, 
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be  liable  immediately  after  residuary  personalty,  in  exoneration 
of  both  general  and  specific  legacies,  and  specific  devises.^ 

4.  Lapsed  IntereilB. — Real  estate,  specifically  devised,  which  de- 
scends to  the  heirs  by  reason  of  lapse  is  liable  with  other  lands 
descended  in  exoneration  of  specific  devises  which  take  effect  ;* 
but  in  States  in  which  a  lapsed  devise,  instead  of  descending  to 
the  heir,  falls  into  the  residuary  •  devise,*  and  a  residuary  devise 
is,  nevertheless,  considered  specific,^  it  would  seem  that  the  land 
comprised  in  the  lapsed  devise  is  to  be  regarded  as  specifically 
devised  to  the  residuary  devisee,  and  only  liable  to  contribute, 
paripassu^  with  other  specific  devises.*  A  lapsed  share  of  a  gen- 
eral or  residuary  devise  to  several  as  tenants  in  common,  as  be- 
tween the  heir  at  law  and  residuary  devisees,  only  contributes 
ratably  with  the  shares  well  devised.*    In  regard  to  personalty^ 

Dugdale,  L.  R.,  14  £q.  234,  235;  Tom-  a  lapsed  devise  can  descend  to  the  heir 

kins  V,  Colhurst,  L.  R.,  i  Ch.  D.  (Eng.)  is  in  the  case  of  a  lapsed  share  of  a 

626;   Farquiiarson  v,  Floyer,  L.  R.,  3  general  or  residuary  devise  to  several 

Ch.  D.  (Eng.)    109.    See   Marshal-  as  tenants  in  common.    See  ^§  II,  2,y, 

LING.  (2);  11,3,  h.    But  if  there  is  no  resid- 

1.  See  judgment  of  Kindsrslby,  V.  uary  devise  it  would  seem  that  a  lapsed 
C,  in  Hensman  v.  Fryer,  L.  R.,  2  Eq.  specific  devise  descending  to  the  heir 
(Eng.)  627,  holding  that  a  general  would  be  applied  before  other  devises,  as 
legatee  had  the  right  to  marshal  the  under  the  old  law.  See  Williams  v. 
assets  against  a  residuary  devisee.  Chitty,  3  Ves.  545,  548,  552. 

Under  Cal.  Code  Civ.  Proc.,  §§  i359f  In  both  Blann  v.  Bell,  and  Luckcrafl 

1360,  ^'property  which  is  devised  or  be-  t;.  Pridham,  the  devise  was  of  a  share 

queathed  to  a  residuary  legatee"  is  to  of  a  blended  residue. 

be  applied   to    the  payment  of  debts  4.  ^§  II,  2, /,  (2);  II,  3,  h. 

before  ''property    specifically    devised  6.  §  II,  i,^. 

or  bequeathed."  6.  Such  at  least  was  the  opinion  of 

2.  Williams  v.  Chitty,  3  Ves.  Jun.  Kindersley,  V.  C,  upon  the  effect  of 
(Eng.)  545,  548,  552;  KiNDERSLEY,  the  corresponding  English  statute. 
V.  C.,  in  Dady  v.  Hartrkige,  i  Dr.  &  Dady  v.  Hartridge,  i  Dr.  &  Sm.  (Eng.) 
Sm.  (Eng.)  230,  241.  236,  241. 

'*The  order  in  which  descended  es-        In  States  in  which  a  residuary  devise 

tates  are  liable  is  not  generally  varied  is  held  not  to  be  specific,  or  in  which  all 

in  favor  of  the  heir  by  their  being  in-  distinction  between   real  and  personal 

eluded  with  the  devised  estates  in  the  property  has  been  abolished,  it  would 

charge  of  debts,   nor  by   the  circum-  seem  that  a  specific  devise  falling  into 

stance  that  they  come  to  the  heir  by  the  residue  would  contribute  with  the 

lapse  and  not  as  simply  undisposed  of,  other  residuary  realty.    Compare  ^^  II, 

nor  by  both  of  these  circumstances  to-  1,  h\  II,  2,  /",  (2);  II,  3,  h. 
gether."  2  Jarm.  on  Wills  (jth  Am.ed.)        7.  Wood,  V.  C.,  in  Peacock  v.  Pea- 

•624;  citing  Williams  v,  Chitty,  3  Ves.  cock,   34   L.    J.   Ch.    (Eng.)  3x5,  316; 

f45;  KiNDERSLEY,  V.  C,  in   Dady  v.  Ryves  v.  Ryves,  L.  R.,  11  Eq.  (Eng.) 

lartridge,  i  Dr.  &  Sm.  (Eng.)  236,241.  541;  Fisher  v.   Fisher,  2   Keen  (Eng.) 

8.  In  Theobald  on  Wills  (2nd  ed.)  624,  610;  Wood  v.  Ordish,  3  Sm.  &  G.  (Eng.) 

it  is  said  that  real  estate  devised   not  125.    See  Blann  v,  Bell,  47  L.  J.  Ch. 

charged  with  debts,  but  descending  to  (Eng.)  120;    L.  R.,  7  Ch.  (Eng.)  382; 

the  heir  by  reason  of  lapse,  is  appfica-  Luckcrafl  v.   Pridham,  48   L.  J.  Ch. 

ble  in  the  same  order  as  specific  and  (Eng.)    636.      Compare  Maddison    v. 

residuary    devises.      Citing  Blann    v,  Pye,  32  Beav.  (Eng.)   658;    Bagot  v. 

Bell,  47  L.  J.  Ch.  (Eng.)  120;  7  Ch.  D.  Liegge,  2  Dr.  &  Sm.  (Eng.)  259;  Jack- 

^2;    Luckcraft  v,  Pridham,  48  L.   J.  son  v.  Pease,  L.  R.,  19  Eq.  (Eng.)  96. 
Ch.   (Eng.)     120.      This    is    true    in        But  in  Scott  v,  Cumberland,  L.  R., 

England  if   there  is  a  residuary    de-  18  Eq.  578,  586,  Malins,  V.  C.,  held 

vise,  since  the  only  instance  in  which  that  the  costs  of  an  administration  suit 

147 


Abatement  «f.  LEGACIES  AND  DEVISES. 

a  lapsed  share  of  residue,^  or  a  lapsed  specific  legacy  falling  with 
the  residue,  only  contributes  its  ratable  proportion  with  the  other 
residue.*  Where  there  is  no  residuary  bequest,  and  all  the  lega- 
cies are  subject  to  a  charge  of  debts,  a  lapsed  pecuniary  legac>' 
only  contributes  ratably  with  those  which  take  effect ;  *  where 
there  is  no  charge  of  debts,  it  would  seem  to  be  the  better 
opinion  that  the  lapsed  legacy  is  to  be  applied  in  exoneration  of 
the  others.* 

were  to  be  charged  upon  a  lapsed  share  to  a  charity,  so  that  the  gift  fails  as  re- 

of  residuary  realty  which  had  descended  gards  the  impure  personalty,  the  latter 

to  the  heir  in  execution  of  the  shares  will  not  be  the  primary  fund  as  against 

well    devised.      Mr.    Theobald  thinks  the  other  portion,  the  gift  of   which 

this  case  not  now  of  authority.    Theo-  takes  effect,  but  debts  will  be  payable 

bald  on  Wills  (2nd  ed.)  624.  See,  how-  ratably    out    of    both.     Theobald    on 

ever,  Astley  v.  Micklethwait,  L.  R.,  15  Wills  (2nd  ed.)  619,  citing  Atty.  Gen. 

Ch.  D.  (Eng.)  59,  66;  Row  v.  Row,  L.  v.  Lord  Winchelsea,  3 Bro.  C.  C.  (Eng.) 


R.,  7  Eq.  (Eng.)  414;  Trethary  v.  373;  s.  c,  nam,  Atty.  Gen.  v.  Hurst,  2 
Helyar,  L.  R  ,  4  Ch.  D.  (Eng.)  S3;  Fen-  Cox  (Eng.)  364;  Blann  v.  Bell,  L.  R.,  7 
ton  V.  Wills,  L.  R.,  7  Ch.  D.  (6ng.)33;     Ch.  D.  (Sng.)  382.     See  also  Stuart, 


Blann  v,  3ell,  L.  R.,  7  Ch.  D.  (Eng.)  V.  C,  in  Scott  v,  Forristall,  10  W.  R,. 

382.  (Eng.)  37. 

1.  Theobald  on  Wills  (2nd  ed.)  619;  a.  Scott  v.  Forristall,  10  W.  R.  (En^.> 

Trethary  v,  Helyar,  L.  R.,  4  Ch.  D.  37;  Mosley  v.  Tunstall,  L.  R.,  7  Eq. 

(Eng.)  53;  Fenton   v.  Wills,  L.   R.,  7  (Eng.)  416,  note  (i). 

Ch.  D.  (Eng.)  33;  Blann  v.  Bell,  L.  R.,  8.  House  v.  Chapman,  4  Ves.  (Eng.) 

7  Ch.  D.  (Eng.)  382.  542,  551. 

It  is  well  settled  that  if  there  is  a  gen-  4.  Theobald  on  Wills  (2nd  ed.)  620; 

eral  charge  of  debts,  a  lapsed  share  of  Harris's  Trust,  2  Sim.,  N.  S.  (Eng.)  xo6. 

residue  only  contributes  ratably  with  a  This  view  seems  to  be  sustained   by 

share  well  disposed  of.     Eyre  v.  Mars-  the  principle  of  the  decisions  in  Gowan 

den,  4  Myl.  &   Cr.  (Eng.)  231;  Burt  v.  v.  Broughton,  L.  R.,  19  Eq.  (Eng.)  77, 

Shut,   10   Hare   (Eng.)  415;    Oddie  v.  and  Scott  v.  Cumberland,  L.  R.,  8  Eq. 

Brown,  4  De  G.  &  J.  (Eng.)  479.     See  (Eng.)  578,  without  being  justly  8ub- 

Elbome  v.  Goode,  14  Sim.  (Eng.)  16^;  ject  to  the  Sir  G.  Jussbl*s  criticisms  in 

Ralph    V,   Carrick,   L.    R.,   5  Ch.   D.  Trethary  v.  Helyar,  L.  R  ,  4  Ch.    D.. 

(Eng.)  984.  (Eng.)  53,  which  referred  to  the  appli- 

It  was  at  one  time    supposed   that  cation  of  the  principle  to  a  lapsed  share 

Malins,  V.  C,  had  decided  in  Gowan  of  residue. 

V.  Broughton,  L.  R.,  19  Eq.  77,  that  a  "If  a  man  devises  his  real  estate  in 

lapsed  share,  in  the  absence  of  a  general  trust    to  pay    several   persons    j£  1,000- 

charge  debts,  was  to  be  applied  in  ex-  each,  and  any  of  those  persons  die  in 

oneration  of  a  share  well  disposed  of,  his  life,  in  case  of  a  deficiency  the  others 

whereas  what  he  intended   to  decide  must  abate;  but  if  the  devise  is  in  trust 

was  that  where  the  residuary  person-  to  pay  his  debts  and  legacies,  and  he 

alty  is  g^ven  to  a  person  who  dies  in  gives  several  legacies,  and  one  of  the 

the  life  of  the  testator,  such  personalty  legatees  dies,  the  fund  is  a  trust  for  the 

is  no    less  the    primary    fund  than  it  benefit    of    all    the    other    legatees   if 

would  have  been    if  the  legatee  had  necessary."   Lord  Eldon,  in  Currie  t?. 

survived.    Jones  v.  Caless,   L.  R.,   10  Pye,  17  Ves.  (Eng.)  462,  465. 

Ch.  D.  (Eng.)  40.  Testatrix  devised   her  real  and  per- 

A  bequest  of  "all  testator's  personal  sonal  estate  to  trustees  upon  trust  xxy 

estate,    after    payment   of     debts,    fu-  sell,  and    from    the    proceeds   to    pay 

neral  and   testamentary    expenses,"  is  debts,   legacies    and    annuities,  to    be 

liable  to  the  costs  of  administration  in  created  by  subsequent  writing  or  codi- 

exoneration  of  a  lapsed  devise  of  realty,  cil,  the  surplus  to  be  applied   as    she 

Jones  V,  Caless,  L.  R.,  10  Ch.  D.  (Eng.)  should  appoint    By  subsequent  mem- 

40.  oranda,  proved  with  the  will,  she  ere- 

Bequerta  to   cniarltief. — Under    the  ated  certain  charitable  bequests  which 

principle  in  the  text,  if  a  mixed  residue  turned  out   to  be  void,    upon    vrhicfa 

of  pure  and  impure  personalty  is  given  Lord  Eldon  keli  that  the  proportloiL 
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5.  Statutory  ProvitionB. — In  some  States  it  is  provided  by  stat- 
ute that  legacies  and  devises  must  contribute  to  the  payment  of 
the  debts  in  proportion  to  their  value,  except  where  it  appears  to 
have  been  the  testator's  intent  to  exempt  specific  devises  and 
legacies,  in  which  case  they  will  not  be  liable  so  long  as  other 
property  is  available.^  In  Arkansas,  California,  Connecticut, 
Florida,  Nebraska,  Nevada,  Oregon,  Vermont  and  Kentucky,  it 
is  enacted  that  when  any  estate  devised  or  bequeathed  is  taken 
for  the  payment  of  debts,  all  other  devisees  and  legatees  shall 
contribute  proportionately  *  In  Indiana,  Kansas,  Maine,  Massa- 
chusetts, New  Hampshire  and  Ohio,  undevised  real  estate  exoner- 
ates real  estate  devised.*  In  Oregon,  real  estate  may  be  sold 
before  a  specific  legacy  to  pay  funeral  expenses  and  costs  of  ad- 
ministration *  In  California,  legacies. to  widow  and  kindred  are 
not  to  be  applied  to  payment  of  debts  till  other  legacies  are  ex- 

of  the  fund  produced  by  Uie  real  estate  An  interesting  question  arises  as  to 

which  would  have  been  applied  to  pay-  whether  such  statutes  entitle  the  re- 

ment  of  the  charitable  bKequests,  had  siduarj   legatee    to  contribution.    The 

they  been  valid,  did  not  go  to  the  heir,  words  of  Mass.  Pub.  Stat.  1862,  p.  7^X1 

but  must  be    raised  to  supply  a   de-  are,  **when  property  that  is  given  by 

ficiency  of  assets  for  the  other  legacies,  will  is  taken  from  a  devisee  or  legatee 

Currie  v.  Pye,  17  Ves.  (£ng.)  463.  for  the  payment  of  the  debts  of  the 

But  in  Harker  v.  Reilly,  4  Del.  Ch.  testator,  all    the    other    devisees    and 

73'    95«    ^^    ^^B    ^^^^    ^^^^    ^    legacy  legatees    shall    contribute     their    re- 

<:harged  on  land  which  reverted  to  the  spective  proportions  of  the  loss  to  the 

heir  by   reason  of   lapse    must  abate  person   from   whom   such   property  is 

with  other  general  legacies.  taken,  so  that  the  loss  may  fall  equally 

1.  Ind.  Rev.  Stat.  1888,  §  2568;  Ky.  on  all  the  devisees  and  legatees  accord- 
Gen.  Law  1888,  p.  300,  §4  2-q;  Mich,  ing  to  the  value  of  the  property  re- 
How.  Stat.  1882,  §§  5814-5810;  Minn,  ceived  bv  each,  except"  in  the  case  of 
Gen.  Stat.  1878,  p.  570,  ^^  27-30;  Neb.  specific  legatees.  The  words  of  the 
Comp.  Stat.  1887,  ch.  23,  ^^  153-155;  statute,  interpreted  by  the  construction 
Nev.  Gen.  Stat.  1885,  ^  2846  et  seq.;  placed  upon  somewhat  analogous  ex- 
Vt.  Rev.  Stat.  1880,  ^^  2183-4;  Wis.  pressions  used  by  the  testator  in  In  re 
Rev.  Stat.  1878,  ^^  3863,  3864.  Spencer,  12  Atl.    Rep.    124;    s.    c,    \ 

3.  Ark.  Dig.  1884,  $6542;  Cal.  Code  V,  i,  —  would  seem  to  place  general 

Civ.   Proc.,  ^  1564;  Conn.   Gen.   Stat,  and   residuary   legatees  on  the    same 

1888,  4  556;  Fla.  Difi.  1881,  p.  90,  §  46;  plain.     On  the  other  hand,  it  may  well 

Neb.    Comp.  L.  1887,  ch.  23,  ^   157;  be  replied  that  the  residuary  legatee  is 

Nev.  Gen.   Stat.   1885,   ^  2850;   Oreg.  entitled  to  nothing  till  debts  and  lega- 

Code  1887,  ^  475;  Vt.  Rev.  Stat.  1880,  cies  be  paid.  ^  V,  i. 

4  2213;  Ky.  Gen.  Law  1888,  p.  309,  ^  2.  Kentnoky. — In   Kentucky^  such  con- 

The  California   statutes  do  not  au-  struction    is   expressly  excluded.    Ky. 

thorize  the  payment  of  general  legacies  Gen.  Law  1888,  p.  309,  ^  4. 

from  property  speciiicalfy  devised  or  be-  Oalifomla. — As  to  condition  of  the  law 

queathed.    Neistrath's  Estate,  66  Cal.  in  California^  see  Cal.  Code  Civ.  Proc., 

330.  4§  1359-1362;  Cal.    Code    Civ.  Proc., 

Under  the  corresponding  statutes  in  \   1564;  Apple's  Appeal,  66  Cal.  432; 

Kansas^  Kentucky^  Maine  and  Massa-  Neistrath's  Estate,  60  Cal.  330. 

<hnsetis^  it  seems  that  specific  devisees  Georgia.  —  See    Ga.    Code,    ^   882, 

and  legatees  are  not  obliged  to  contrib-  3467,  and  cases  cited  in  notes  thereto, 

tite  to  make  up  the  loss  of  general  lega-  8.  Ind.  Rev.  Stat.  1888,  ^  2569;  Kan. 

<ies.  Kan.  Comp.  Law  1885,  ch.  117,  ^$  Comp.  L.   x88c,  ch.    117,   ^  56;     Me. 

56-58;  Me.  Rev.  Stat.  1883,  p.  608,  ^^  Rev.   Stat.   1883,  p.  609,  ^   13;    Mass. 

•6,  7;  Mass.  Pub.  SUt.  1882,  p.  751,  ^^  Pub.  Stat.  1882,  p.  767,  §  3;  N.  H.  Gen. 

a8,  29.  L.  1878,  p.  477,  ^  13;  Ohio  Rev.  Stat 

As  to  Indiana^  see  Ind.   Rev.  Stat.  1880,  ^  5972. 

x888,  i  3568.  4.  Oreg.  Code  1887,  $  1154. 
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hausted.^  In  Michigan  and  Minnesota,  an  heir,  legatee,  devisee, 
or  distributee  who  pays  more  than  his  share  of  a  debt  shall  have 
contribution  from  others  liable  in  the  same  order.*  In  Colorado, 
it  is  provided  that  where  the  widow  renounces  the  will,  and 
"  legacies  and  bequests  **  to  other  persons  are  thereby  increased 
or  diminished,  the  court  shall,  in  settling  the  estate,  place  the 
legatees  on  the  same  relative  footing  they  had  under  the 
will.* 

YL  Sights  of  Beviseks  avb  LnATSES— 1.  Hatim  of  Their  Se- 
speotiye  Titles — Rents  and  Profits. — Since  a  devise  partakes  of  the  na- 
ture of  a  conveyance,  the  devisee  derives  his  title  immediately 
from  the  testator,  on  whose  death  he  may  take  possession,  or,  on 
proof  of  the  will,  maintain  ejectment  against  the  actual  occupier;* 

The  heirs  and  devisees  are  not  liable  maintain  a  suit  in  their  own    names 

for  other  debts  unless  the  personalty  is  Sullivan  v,  Lawlor,  72  Ala.  74. 

insufficient.     Oreg.  Code  1887,  ^  1145.  A  devisee  who  claims  a  mere  l^al 

1.  Cal.  Civ.  Code,  ^  1360.     See  Ap-  estate  in  the  real  property  of  the  testa- 
pie's  Estate,  66  Cal.  432.  tor,  when  there  is    no  trust,    cannot 

3.  How.   St.   (Mich.)    1882,   ^  5945;  maintain  an  action  for  the  constructioo 
Minn.  Gen.  St.  1878,  p.  827,  ^21.  of  the  devise,  but  must  assert  his  title 

These  provisions  are  declaratory  of  by  a  legal  action,  or,  if  in   possession, 

the  common  law.    Eberstein  v.  Camp,  niiust  await  an  attack  upon  it  and  set 

37  Mich.  176,  177.  up  the  devise  in  answer  to  the  hostile 

Such  contributions,  if  enforced  in  the  claim.     Weed  v.  Weed,  94  N.  Y.  243. 

probate  court,  must  be  by  execution.  In  several  States  the  real  as  well  as 

A  sale  to  pay  debts  is  void.    Atwood  personal  estate  devolves  upon  the  exec- 

V.  Frost,  C9  Mich.  409.  utor.    See  Executors  and  Admixis- 

A  similar  provision  exists  in  North  trators,  ^  XII,  3.  e,  pp.  270-275. 

Carolina.    N.  C.  Code,  1883,  §  1535.  But  in  most  of  these  States  the  devi- 

FretermlUed  CblldreiL — See  ^   V,  2,  see  is  entitled  to  take  possession  until 

note.  demand  made  by  the  executor.     Noon 

8.   Colo.    Gen.    St    1883,  ^  3627.  v.   Finnegan,  29  Minn.  418;   s.  c-,  32 

The  words   ^'legacies  and  bequests^'  Minn.  81. 

embraces    devises.     Logan  v,  Logan,  In  Georgia^  on  the  other  hand,  the 

1 1  Colo.  44.  executor's  assent  is  as  necessary  to  the 

4.  See  §  I.  title    of   the  devisee  as  legatee.     Ga. 
Bo     instantly     the     death    of    the  Code,  1882,  ^  2451;  Bothwell  t^.  Dobbs^ 

ancestor,  the  title  to  lands  of  which  59  Ga.  787;   Flemister    v.    Flemister, 

he  was   then  possessed,  vests    in  the  (Ga.)  9;  s.  c.  Rep.  724. 

heir,  giving  him  the  right  to  maintain  In   most   States,  statutes    rendering 

an  action  for  their  recovery  and  for  the  the  real  estate  of  a  decedent  liable  for 

rents;  but  the  personal  representative  his  simple  contract   debts,   make  the 

of  the  deceased  may  intercept  the  de-  lands  assets  in  the  hands  oi  the  heir  or 

scent,  claim  the  possession  of  the  lands,  devisee.     See  Debts  of  Decbdsnts, 

rent  them  out  and  obtain  orders  to  sell  ^  4,   pp.  262-266. 

them  for  the  payment  of  debts  and  for  Bents    and    Proflts. — A  present  de- 

the  purposes  of  administration.  Turner  vise  of  lands  being  specific  carries  the 

V.  Kelly,  67  Ala.  173.     See  Graves  v,  rents  and  profits  from  the  death  of  the 

Graves,  xo6  Ind.  118.  testator. 

Where  the  testator  devised  to    his  But  a  devise  of  all  the  testator's  in- 

widow  a  life  estate  in  all  his  property,  terest  in  an  estate  when  recovered  will 

and   directed   "the  balance"  of  the  es-  not  carry  rents  accrued  due  prior  to 

tate  at  her  death  "to  be  sold,  and  the  his    death.     Scott    v.    Best,  6   L.  R^ 

proceeds  to  be  equally  divided  among  Ir.  7. 

his  children,  making  his  widow  execu-  Where  the  devise  is  of  rents    due 

trix,    administration     on     his     estate,  prior  to  testator's  death,  derived  from, 

after  the  death  of  the  widow,  is  neces-  propertv  of  which  the  testator  is  ten> 

sary    before    the    remaindermen    can  ant  for  life,  interest  upon  charges  must 
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on  the  other  hand,  the  legatee  derives  his  title  mediately  from 
the  testator  through  the  executor,  upon  whom  the  entire  personal 
estate  devolves,  to  be  applied  by  him  to  the  satisfaction  of  the 
debts  without  regard  to  the  testator's  having  directed  portions 
of  it  to  be  applied  to  other  purposes.*  Hence  the  executor's 
assent  to  the  legacy  is  essential  to  a  complete  title  on  the  part  of 
the  legatee,^  although  before  such  assent  he  has   an  inchoate 

be  deducted,  unless  the  charges    are  Mills  v.  Norris,  5  Ves.  (Eng.)  335; 

vested  in  the  testator.    Lindsay  v.  Earl  Scott  v.  Earl  of  Scarborough,  i  Beav. 

of  Wicklow,  I.  R.,  6  Eq.  72.  (Eng.)   154;    Mainwaring  t'.  Beevor,  8 

A  future  devise  of  lands,  whether  the  Hare  (Eng.)  44;  Furneaux  v.  Rucker, 

fee  is  vested  in  trustees  or  is  in  abejr-  Weekly     Notes,     1879     (Eng.),     135; 

ance,  does  not  carry  the  intermediate  Theobald  on  Wills  (2nd  ed.)  133-137. 

rents  and  profits,  which  pass  either  un-  As  to  right  of   specific   legatee    to 

der  the  residuary  clause,  if  there  is  one,  profits    accrued    since     death,    see    ( 

or  to  the  heir.     Hopkins  v.  Hopkins,  VI,  3,  b. 

Cas.  t.    Talb.  (Eng.)    45;  Duf!ield    v.  Smith     v.     Carroll,     112     Pa.     St. 

Duf!ield,  3  Bl.  N.  S.  (Eng.)  260;  Per-  395. 

cival  V.  Percival,  L.  R.,  9  £q.  (Eng.)  There  is  no  estate  applicable  to  the 

386;  Tn  re  EddeFs  Trust,  11  Eq.  (Eng.)  payment  of  legacies  until  the  testator's 

559.    See,  however.  Best  v,  Donmall,  debts  are  paid. 

40  L.  J.,  Ch.  (Eng.)  160.    See  ^  II,  3,  ^,  Though  a  creditor  may  be  barred  of 

note.  his  action  against  the  executor  of  his 

The    intermediate    rents  are  undis-  debtor,    he    is    entitled   to  a  remedy 

posed  of  till  the  actual  birth  of  the  against    his    debtor^s  legatee,    if    the 

devisee.      Richards    v.    Richards,    J.  legatee  has  received  his  legacy.    Cod- 

(Eng.)  754;  Mowlam's  Trust,  L.  R.,  18  dington  v,  Bispham,  36  N.J.  Eq.  224. 

Eq.  (Eng.)  9.    See   Rawlins  v.  Raw-  1.   Wms.  Exrs.  (7th  Eng.  ed.)  1372; 

lins,  2  Cox  (En&r.)  425.  Debts  of   Decedents,  ^  3,  p.  254;   Re 

A  future  residuary  devise,  or  devise  James,  65  Cal.  25. 

subject    to     prior     limitations    which  2.  Swinb.,  pt.  i,  ^  6,  pi.  5;  ^  7,  pi.  1; 

may  or  may  not  take  effect,  will  not  Co.  Litt.  ma;    i   Saund.  (Eng.)   28oe, 

carry  intermediate    rents  and  profits,  n.  5  to  Duppa  f.  Mayo;  Bolles  v.  Gupe- 

Hodgsont;.  Earl  of  Bective,  1  H.  &  M.  ham.  Dyer  (Eng.)   254^;    Northey  v. 

(Eng.)  376;  12  W.  R.  (Eng.)  625,    10  Northey,   2  Atk.  (Eng.)  77;   Elliott  v. 

H.  L.,  656;  Wade  Gerry  v,  Handley,  L.  Elliott,  9  M.  &  W.  (Eng.)  23;  Mead  v, 

R.,  iChiD.  (Eng.)  653;  L.  R.,  3  Ch.  D.  Orrery  3   Atk.   (Eng.)   235,  240.     See 

(Eng.)   374,  overruling  Sidney  V.  Wil-  Andrews  v.  Hunneman,  6  Pick.  (Mass.) 

mer,  4  D.  J.  &  S.  (Eng.)  84.    See  ^  II,  126;  Houston  v.  Hall,  3  Call  (Conn.) 

3,  b.    (Otherwise,  as  to  a  residuary  gift  188;   Lark  v.   Linstead,    2    Md.    Ch. 

of  personalty,  see  §  II,  3,  a.)  162;  Wilson  v.  Rine,   i    Harr.    &    J. 

If  realty  and  personalty  are  blended  (Md.)    138:   Burchard    v,   Wright,    11 

in  a  future  residuary  gift,  intermediate  Leigh  (Va.)  463;  Nelson  v.  Cornwell» 

profits  will  pass.    (Senery  v.  Fitzgerald,  11  Gratt.  (Va.)  724;  Cannon  v.  Ulmer, 

Jac.  (Eng.)  468;  Glanvill  v,  Glanvill,  Bai.  Eq.  (S.  Car.)  204,  206;   Suggs  v. 

2  Mer.  (Eng.)  38;  Ackers  v.  Phipps,  9  Sapp,  20  Ga.  100;  Finch  v.  Rogers,  10 

Bl.  N.  S.  (Eng.)  431;  3  CI.  &  F.  (Eng.)  Humph.  (Tenn.)  559;  Refeld  v  Bellette, 

66j.  14  Ark.   148;   Wheeler  v.   Hatheway, 

Personalty  to  be  laid  out  in  land  or  54  Mich.  547,  549,  ^  VI,  2. 

realty  to  be  converted  follows  the  rules  The  legal  estate  in   the  chattel  re- 

of  personalty  and  realty  respectively,  mains  in  the  executor  until  the  execu- 

Bective  v.  llodgson,   10    H.   L.  Cas.  tor  assents,  and  the  legatee  accepts  the 

(Eng.)  656.  bequest.     Moore    v.   Barry,    i    Bailey 

When  there  is  a  gift  on  a  class  which  (S.  Car.)  504.    See  Cannon  v.  Ulmer, 

is  capable  of  increase  up  to  the  time  of  Bailey  Ch.    (S.  Car.)  204;   Lenoir  f. 

distribution,  the  whole  of  the  income  Sylvester,    i    Bailey     (S.    Car.)    673; 

for  the  time  being  goes  to  those  mem-  Lott  v.   Meacham,  4  Fla.    144;    Up- 

bers  who    take    vested    interest    from  church  v,  Nors worthy,    12   Ala.  532; 

time  to  time.     Shepherd    v.  Ingram,  Chester  v,  Greer,  5   Humph.  (Tenn.) 

Ambl.  448.  226. 
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right  to  the  legacy,  transmissible  to  his  representatives,^  and  sub- 
ject to  forfeiture.* 

2.  Of  the  Exeoutor'B  Asient  (§  VI,  i). — Whether  the  bequest  is 
general,  specific  or  residuary,  the  executor's  assent  is  essential 
to  complete  the  legatee's  title ;  before  assent  he  has  but  an  in- 
choate right,  transmissible  to  representatives,*  but  insufficient  to 
enable  him  to  maintain  an  action  for  the  recovery  of  the  legacy,* 
or  to  subject  it  to  seizure  for  his  debts.*  After  assent  he  has  an 
absolute  interest,®  defeasible  only  on  revocation,  so  that  in  the  case 
of  a  specific  chattel  he  may  maintain  replevin,  trespass,  eject- 
ment "^  or  trover,  even  against  the  executor,®  and  the  property  is 
exempt  from  execution  against  the  executor  for  the  debts  of  the 
estate.®    An  executor  who  has  assented  unconditionally  to  a 

The  executor's  assent   is  necessary  a.  Toller  308.     See  Went.  Off.   Ex. 

for  the  protection  of  creditors.  The  tes-  (14th  ed.)  70. 

tator  cannot  dispense  with  it.  To  allow  8.    ^  VI,  i.    See  Lillard  v.  ReTnolds, 

him  to  do  so  would  enable  him  to  ap-  3  Ired.  L.  (N.  Car.)  366,  377. 

point    his     effects    in    fraud    of  their  4.   See  VI,  4.     Hedges  v.  Norris,  32 

claims.     Went.  Off.  Ex.  (14th  ed.)  409.  N.    J.   Eg.   193,  note.    Compare  Dun- 

Nklson,     J.,      in      McClanahan    v.  ham  v,  Elfordf,   13  Rich.  Eq.  (S.  Car.; 

Davis,  8  How.  (U.  S.)  170,  178.  190, 194. 

The  testator  may,  however,  himself  6.   ouggs  v.  Sapp,  20  Ga,  100;  Wil- 

place  the  bequest  in  the  possession  of  kinson  v.  Chew,  54  Ga.  602. 

the    legatee.    Lowry   v.  Mountjo^',  6  Nor  can  the  legatee  set  off  his  legacy 

Call  (Va.)  55,  59.     See  Finch   v.  Rog-  on  a  suit  brought  by  the  executor  for 

ers,    II    Humph.    (Tenn.)     559.     But  money     due    the    testator.     Dobbs   v. 

compare   Both  well  v,   Dobbs,   59  Ga.  Protho,  55  Ga.  73. 

787.  6.   Paramour     v,    Yardlej',    Plowd. 

The  bequest  of  a  debt  does  not  dis-  (Eng.)  539;  Doe  v.  Gay,  j  East  (Eng.) 

charge  the  obligation  until  assented  to  120.     See     Westrick  v,   Wyer,  4  Co. 

by  the  executor.     Elliott  v.  Davenport,  (Eng.)   28^;  Young  v.  Holmes,  i  Stra. 

1  P.  Wms.  (Eng.)  83;  Rider  v.  Wager,  (Eng.)   70;  Barton  s    Case,    i    Freem. 

2  P.  Wms.  (Eng.)  332;  Sebthorp  v,  (Eng.)  289;  Wharton  v.  Morague,  62 
Moxon,  3  Atk.  (Eng.)  581;  Atty.  Gen.  Ala.  202,  206;  Lillard  z\  Reynolds,  3 
V,  Holbrook,  3  Y.  &  j.  (Eng.)  114;  s.  Ired.  L.  (N.  Car.)  366,  371;  Fronty  r. 
c,  12  Price  (Eng.)  407;  Hearne  v.  Fronty,  Bailey  Ch.  (S.  Car.)  517. 
Kevan,  2  Ired.  Eq.  (N.  Car.)  34;  This  is  manifestly  true  of  an  assent 
Cheshire  v,  Cheshire,  2  Dev.  &  B.  Eq.  to  a  specific  legacy.  But  in  South 
(N.  Car.)  254.  Carolina  it  was  held  that  the  effect  of 

The  doctrine  applies  to  specific  lega-  the  executor^s    assent  to  a   pecuniary 

cies,    and     the    legatee,    although     in  legacy  was  a  contract  on  his  part  en- 

actual  possession  of  subject  of  the  be-  forceable  in  equity.   Dunham  v,  Elford. 

<luest,  cannot  retain   possession  in  op-  13  Rich.  Eq.  (S.  Car.)  190,  194;  citing 

position  to  the  executor,  who  in  such  Story    Eq.,   ^  592.     But   this  seems  in 

case  may  maintain  an  action  for  its  re-  derogation  of   the  statute    of   frauds, 

■covery.     Went.  Off.  Ex.  (14th  ed.)  409;  Smith    v.  Carroll,    112    Pa.    St.    390. 

Mead  v.   Lord  Orrery,  3  Atk.  (Eng.)  See   §   VI,  4;   also   Executors  and 

239.  Administrators,  pp.  337,  «8. 

If  he  take  it  out  of  executor^s  posses-  7.   Doe  v,  Guy,  3  East  (Eng.)    120; 

sion  the  latter  may  maintain  trespass  Matthews  v.  Turner,  64  Md.  109,  121; 

or  trover  against  him.    Crist  v.  Crist,  Eberstein  v.  Camp,  37  Mich.  176. 

I  (Ind.)  570;  Wilson  v.  Rine,  i  H.  &  T.  «.  Williams  v.  Lee,  3  Atk.  (Eng.)  223. 

(Md.)   138;  King  v.  Cooper,  i    Walk.  Parker,  C.  J.,  in  Andrews  v.  Hun- 

(Miss.)  359;  Lott  V,  Meacham,  4  Fla.  neman,  6  Pick.  (Mass.)  129. 

144,  149.  9.    McMullen   v.  Brown,  2  Hill  Ch. 

1.   Went.  Off.  Ex.  (14th  ed.)  69;  An-  (S.  Car.)  457.     See  Randolph  r.  Ran- 

drews  v,   Hunneman,  6  Pick.  (Mass.)  dolph,  6  Rand.  (Va.)  194;  Sampson  :-. 

129.  Bryce,  5  Munf.  (Va.)  175;  Burnley  v. 
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specific  bequest  of  testator's  household  estates  is  not  entitled  to 
an  indemnity  out  of  the  testator's  general  estate  in  respect  of 
the  covenants  contained  in  the  leases.^  If  there  be  a  specific 
bequest  to  the  executor  himself  in  trust,  and  he  assents  to  it,  the 
thing  bequeathed  thereupon  ceases  to  be  a  part  of  the  testator's 
assets,  and  the  executor  holds  it  as  trustee  for  the  bene- 
ficiaries.* 

The  assent,  whenever  given,  relates  to  the  time  of  the  testa- 
tor's death,*  and  confirms  an  intermediate  grant  of  the  legacy 
by  the  legatee.*  In  States  in  which  the  executor  derives  au- 
thority from  the  will,  he  may  assent  to  a  legacy  before  proving 
the  will,*  and  although  he  die  before  probate,  the  assent  is  good ;® 
but  in  States  in  which  he  derives  his  authority  from  the  appoint- 
ment of  the  probate  court,  he  can  do  nothing  before  qualifying.'' 
If  there  are  several  executors,  the  assent  of  one  is  sufficient.® 
An  assent  by  one  appointed  administrator  durante  minore  atate^ 
on  behalf  of  an  infant  executor,  is  good  if  there  are  assets  for 
the  payment  of  debts.®  At  common  law,  feme  covert  exec- 
utrix could  not  assent  to  a  legacy  without  the  concurrence  of  her 
husband.*^  The  assent  may  be  absolute  or  conditional ;  if  on 
condition    precedent,    the    condition    must    be    performed,    or 

Lambert,  i   Wash.  (Va.)  308;  Nancy  Eq.  (N.  Car.)  242;  Gardner  v.  Gantt, 

V.  Snell,  6  Dana  (Ky.)   148;  Lyon  v.  19  Ala.  666. 

Vick,  6  Yerg.  (Tenn.)  42.  Where  the  executor    appointed    by 

Bpedflo    Bequest    to     Executor    In  the  will  renounces  or  neglects  to  ac- 

Trust. — If  there  be  a  specific  bequest  cept  the  office,  no  acquiescence  or  act 

to  the  executor  himself  in  trust,  and  he  on  his  part  not  amounting  to  an  act  of 

assents    to   it,    the    thing    bequeathed  administration    can    work    an    assent, 

thereupon  ceases  to  be  a  part  of  the  since  there  can  be  no  assent  without  an 

testator's  assets,  and  the  executor  be-  executor.     White  v.  White,  4  Dev.  & 

comes  a  trustee  thereof  for  those  bene-  B.  (N.  Car.)  401. 

ficially  entrusted.    Dix  v.  Buford,   19  7.  Executors  and   Administra- 

Beav.  (Eng.)  409;   Hudson  v.  Reeve,  i  tors,  §  VII,  2,  p.  193,  n.  (2). 

Barb.  (N.  Y.)  S9.  8.    Wms.  Exrs.  (7th   Eng.  ed.)   048, 

1.   Shadbolt    v.     Woodfall,    2    Coll.  1379;  Adie  v.  Cornwell,  3  T,  B.  Mon. 

(Eng.)  30.     See  Hickling  v.  Boyer,  3  (Ky.)   276;  Boone  v.   Dyke,   3  T.   B. 

Mac.  &G.  (Eng.)  635,646.  Mon.  (Ky.)  529;  Murphree  v.  Single- 

%.  Dix  V,  Burford,   19  Beav.  (Eng.)  ton,  37  Ala.  412,  416. 

409;    Hudson  V,  Reeve,  i   Barb.   (N.  If  Uiere  is  a  legacy  to  one  of  several 

Y.)  89.  executors,  he   may  take  it  of  his  own 

8.   Wms.  Exrs.  (7th  Eng.  ed.)   1380;  assent     without     the     others.     Wms. 

Went.   Off.   Ex.   (14th  ed.)   445,  446;  Exrs.  (7th  Eng.  ed.)  1379.    See  Town- 

Saunders' Case,  5  Co.  (Eng.)  \2b.  son  v.  Tickett,  3  B.  &  Aid.  (Eng.)  4a. 

4.  Toller  Executors,  311.  9.   Bac.  Abr.  Exrs.,  B.  i,  2;  Prince's 
But  the  position  does  not  seem  to  be  Case,     5    Co.    (Eng.)    29a;    Anon,    i 

free  from   doubt.     See  Went.  Off.  Ex.  Freem.  (Eng.)  288. 

(14th  ed.)  69,  445;  GiBBS,  C.  J.,  in  Doe  10.  Cookes  V.Bellamy,  i  Sid.  (£n^.) 

V.  Sturges,  7  Taunt.  (Eng.)  223;  s.  c,  2  188.     See   Fenner  v.  Davies,    i     Sid. 

Marsh.  (Enff.)  516.  (Eng.)  31. 

5.  Wms.  Exrs.  (7th  Eng.  ed.)  1379.  The  assent  might  result  to  his  preju- 
See  ExBCUTORS  and  Administra-  dice,  and  a  yVme  r<?t;#r/ executrix,  even 
TORS,  §  VII,  2,  p.  191.  after  assuming  the  office  with  her  hus- 

6.  Wms.  Exrs.  (7th  Eng.  ed.)  1379;  band's  assent,  could  do  nothing  which 
Johnson  v.  Warwick,  17  C.  B.  (Eng.)  might  prejudice  him  without  his  con* 
516.    See  Gum  v,  Capehart,  5  Jones,  currence.     Went.  Off.   Ex.  (14th  ed.) 
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the  assent  is  void ;  *  if  on  condition  subsequent,  the 
assent  is  good,  the  condition  void.*  No  particular  form  of 
words  is  necessary  to  constitute  a  valid  assent ;  it  may  be 
either  expressed  or  implied ;  all  that  is  required  is  that  the  acts 
or  expressions  from  which  it  is  inferred  be  unambiguous.'  Mere 
words  of  congratulation  would  seem  to  be  insufficient,  unless  the 
executor  has  had  time  to  discover  the  state  of  the  assets ;  *  but 
if  the  executor  tells  the  legatee  he  intends  him  to  have  the  lega- 
cy, according  to  the  devise,*  or  that  the  legacy  is  ready  for  him 
whenever  he  will  call  for  it,®  or  pays  a  charge  to  which  the  legacy 
is  subject,''  or  offers  to  buy  the  subject  of  the  bequest,  such  acts 
or  declarations  amount  to  a  good  assent.'  Mere  acquiescence  in 
the  possession  of  the  legatee  may  in  itself  be  sufficient.'    Assent 

380;     Holt,  C.  J.,    in    Wankford    v,  6.   Hawkes     v,      Saunders,     Cowp. 

Wankford,  i  Salk.  (Eng.)  306.  (Eng.)  293,  5  Myl.  &  Cr.  (Eng.)  70. 

As  to  the  effect  of  "Marned  Women's  7.   Young  t;.  Holmes,  i  Stra.  (Eng.) 

Acts''    upon  the  principle,  see   Mar-  70. 

RiED  Women.  8.  Went.  Off.  Ex.  ( 14th  ed.)  414,  Toller 

1.   Went.  Off.  Ex.  (14th  ed.)  429.  309. 

'Thus  an  agreement  by  the  executor  Consent  to  the  bequest  of  the  princi- 

to  allow  a  specific  legatee  to  take   pos-  pal  may  be  presumed   from   the  fact 

session    of   the   property    bequeathed,  that  the  executor  has  applied  the  income 

upon  condition  that  he  would  return  it  to  the  maintenance  of  the  legatee  as 

if  it  should  be  decided  that  he  was  not  directed.    Paramour  v.  Yardley,  Plowd. 

entitled  to  it,  was  held  sufficient  assent  (Eng.)  539.    See  Buffaloe  v.  Baugh,  12 

to  the  legacy  upon  its  being  afterwards  Ired.  (N.  Car.)  201. 

decided  that  he  was  entitled.     Lillard  9.   Mathews  on  Presumptions,   267; 

V,  Reynolds,  3  Ired.  L.  (N.  Car.)  366.  Cole   v.  Miles,    10  Hare   (Eng.)    179; 

Sxeeptlon.-^But  if  the   condition   is  Andrews!^.  Hunneman, 6  Pick.  (Mass.) 

such  as  the  executor  had  no  authority  126,  129;   Lowry  v.  Mountjoy,  6  Call 

to  impose,  as  if  he  should  declare  his  (Va.)  55;   Frazer  v.  Bevill,    11    Gratt. 

assent  provided  the    legatee  went    to  (Va.)    9;     Rea    v.    Rhodes,     5     Ired- 

New  York,  and  there  did  something  for  Eq.    (N.    Car.)    148;    Propst   t/.  Rosc- 

the    executor's    personal     benefit,    the  man,    4   Jones  (N.   Car.)    130;    Gums 

assent  would   be  considered    absolute,  v.   Capehart,    5    Jones   Eq.    (N.  Car.) 

Wms.  Exrs.  (7th  Eng.  ed)  1378;  Parke,  242;    Alexander    v.    Williams,   2    Hill 

B.,   in    Elliott  v.   Elliott,   q  M.  &  W.  (S.     Car.)     522;     Merritt     v.    Ward- 

(Eng.)  28;  Westwick  v.  Wver,  4  Co.  ley,    3    Dev.    (N.   Car.)    399;     W^hite 

(Eng.)  28*.                               '  vl  White,  4  Dev.  (N.  Car.)  257;  Hall  r. 

3.  Went.  Off.  Ex.  (14th  ed.)  429;  Hall,  27  Miss.  458;  Parker  r.  Chambers, 
Parke,  B.,  in  Elliott  v.  Elliott,  9  M.  &  24  Ga.  5x8,  527;  Jordan  v.  Thornton,  7 
W.  (Eng.)  28.  Ga.   517;  George  v,  Goldsby,  23  Ala. 

8.   Wms.  Exrs.  (7th  Eng.   ed.)  1375,  326;  Whorton  v.  Moragne,  62  Ala.  202. 

1376;    Doe   r.    Harris,    16    M.    &    W.  206;  Nancy  p.  Snell,  6  Dana  (Ky.)  148. 

(Eng.)  517;    Nelson,  J.,  in  McClana-  155;    Pirtle   v.   Cowan,  4  Dana  (Ky.) 

han  V.  Davis,  8  How.  (U.  S.)  170,  178;  302;  Squires  v.  Old,  7  Humph.  (Tenn.) 

Rea  V.  Rhodes,  5  Ired.  Eq.  (N.  Car.)  454;    Finch    v.    Rogers,    11     Humph. 

148;  Burkhead  v.  Colson,  2  Dev.  &  B.  (Tenn.)  559;   Eberstein   v.  Camp.   37 

(N.  Car.)  Eq.  77,  81;  Edney  v.  Bryson,  Mich.  170. 

2  Jones  L.  (N.  Car.)  365;  Thompson  v.  It  is  not  essential  to  an  assent  that 

Schmidt,  3  Hill  (S.  Car.)  156;  Perkins  the  executor  should  have  possession  of 

T'.  Brown,  29  Ga.  412,  415;  George  v.  the  subject  of  the  legacy.  Allowing  the 

Goldsby,  23  Ala.  326;  Proctor  v.  Rob-  legatee  to  retain  chattels  in  his  posses- 

inson,  35  ^fich.  284,  293.  sion  at  the  death  of  the  testator  may 

4.  W*ms.  Exrs.  (7th  Eng.  ed.)  1376.  be  sufficient,  at  least,  unless  actually  re- 
6.  Touchst.  456;  Lord  CoTTENHAM  quired    to    pay    debts.       Andrews    r. 

in  Barnard  v.  Pumfret,  5  Myl.  &  Cr.     Hunneman,  6  Pick.  (Mass.)  126,  129; 
(Eng.)  70.  Spruil  v.  Spruil,  2  Murph.   (N.  Car.) 
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to  the  bequest  to  the  life  tenant  vests  the  interest  of  the  remain- 
derman, and  e  converso,  for  the  particular  estate  and  the  remainder 
constitute  but  one  estate.*  So  assent  to  a  bequest  of  a  lease  for 
years  is  an  assent  to  a  condition  annexed  thereto,^  and  assent  to 
a  devise  of  a  chattel  lease  is  an  assent  to  a  devise  of  rent  out  of 
it.*  The  executor's  assent  to  a  legacy  to  himself  is  as  essential 
to  vest  the  title  in  him  in  the  character  of  legatee,  as  in  the  case 
of  a  bequest  to  a  stranger,  and  may  be  implied  from  similar 
conduct,*  the  only  difference  being  that  no  inference  can  be 
drawn  from  acts  referable  to  his  official  character.*  The  executor 

175;  Coleman  v.  Lane,  26  Ga.  515,  518.  2.  Com. Dig.  Admin.  C.  6.  SeeGough 

What  amounts  to  acqiiiescence  is  for  v,  Howard,   Godolph  244,  pt  2,  ch.  30, 

the  jury.     Richardson  v.  GiiTord,  i  A.  ^8;  s.  c,  3  Bulst.  (Eng.)  121. 

&E.  (Eng.)  52;  8.  c,  N.  &  M.  (Eng.)  8.  Com.  Dig.  Admin.  C.  6,  i  Roll. 

32c;  Andrews   v.  Hunneman,  6  Pick.  Abr.  620,  tit.  Devise  E.,  pi.  3. 

(Mass.)  126.  So  if  a  lessee  for  years  bequeaths  the 

1.  Wms.  Exrs.  (7th  Eng.  ed.)  1377;  rent  to  A  and  the  land  to  B,  the  better 

Lampet's   Case,  10   Co.     (Eng.)    47^;  opinion   is   that  the  executor's   assent 

Welsden  v.  Elkington,  Plowd.  (Eng.)  that  A  shall  have  the  rent  is  an  assent 

521 ;  Adams  v.  Pierce,  3  P.  Wms.  (Eng.)  that  B  shall  have  the  land.     Wms.  Exrs. 

12.     See  McClanahan  V.  Davis,  8  How.  (7th   Eng.  ed.)    1377,   1378;  Gough  v. 

(U.  S.)  170,  178,  179;  Frazcr  v,  Bevill,  Howard,  3  Bulst.  (Eng.)  122. 

II  Gratt.  (Va.)  9;  Lewis   v.  Smith,  4  4.   Toller  345.     Fen  ton   v.   Clegg,  9 

Dev.  &  B.  (N.  Car.)  326;  Conner  v.  Ex.   (Eng.)   600;   Chester  v.  Greer,   5 

Satchwell,  4  Dev.  &  B.  (N.  Car.)  72;  Humph.  (Tenn.)  26;  VanZant  v.  Bin^- 

Heame  v.  Kevan,  2  Ired.  (N.  Car.)  Eq.  ham,  76  Ga.  759.     But  his  assent  to  his 

34;    Acheson  xk  McCombs,  3  Ired.  (N.  own  legacy  cannot  be  presumed  with- 

Car.)  Eq.  554;  McClann  v.  Lowe,  74  out  evidence.     Murphee   v.  Singleton, 

Ga.  34;   Parker  v.   Chambers,  24  Ga.  37  Ala.  412.     For  instances  of  implied 

^18;  Jordan  v.   Thornton,   7  Ga.  517;  assent,  see  Wms.  Exrs.  (7th  Eng.  ed.) 

Lott  V.  Meacham,  4  Fla.  144;  Hall  v,  1381. 

Hall,  27  Miss.  458;  Gibson  v.  Land,  7  6.   Gibbs,  C.  J.,  in  Doe  v.  Sturges,  7 

Ala.  717;  Hunter  t;.  Green,  22  Ala.  329;  Taunt.      (En^.)     223;      Richards      v. 

Thrasher    v,    Ingram,    32     Ala.    645;  Brown,   3    Bing.    N.    S.    (Eng.)    493; 

Whorton  T.  Moragne,  62  Ala.  202, 206;  Hearne    v.    Kevan,   2    Ired.    Eq.   (N. 

Finch  V.  Rogers,  11  Humph.   (Tenn.)  Car.)  34,  37. 

559.  Assent  After  Beiiounclng.-7-An  exec- 

But    the  rule  does  not  apply  where  utor  cannot  assent  to  his  own  legacy 

lands   devised   to  the  testator  s  widow  after  renouncing.  If  he  takes  the  thing 

are  directed  to  be  sold  on  her  death;  bequeathed  without  the  permission  of 

since,  in  such  case,  Hie  interest  of  the  the  administrator  with  the  will  annexed, 

remainderman  is  personalty,    and  un-  he  incurs   the   same   liabtlites  as   any 

affected  by  the  possession  of  the  life  other  legatee.     Broker  v.  Chester,  Cro. 

tenant     Hemphill  v.  Moody,  64  Ala.  Eliz.  (Eng.)  92. 

468.  CoexecutOTS.  —  One  of  several  exec- 

"So  an  assent  to  take  part  as   resid-  utors  may  vest  the  title    to    his   own 

uary  legatee  is  an  assent  to  take  the  legacy   by   his   single  assent.      If  the 

whole,  because  it  admits  that  there  is  a  subject  be  entire  and  given  to  all,  the 

residue,  and  that  the  debts  and  legacies  assent  of  any  one  to  his  own  proportion 

which  alone  could  entitle  the  executor  is    sufficient.     Wms.    Exrs.    (7th  Eng. 

to    withhold     his    assent    are     paid."  ed.)  1387;  Townson  v,  Tickell,  3  B.  & 

Parke,   B.,  in  Elliott  v,  Elliott,  9  M.  Aid.  (Eng.)  40. 

&  W.  (Eng.)  27.  Leaseholds.— "With  regard  to  the  ef- 

But  a  bequest  of  stock  in  trade  is  not  feet  of    entry   by   the    executor    into 

within  the  principle,  and  the  executor  possession  of  a  term  of  years  bequeathed 

may  properly  withhold  his  assent  as  to  to  him,  the  following  ciistinction  exists: 

particular  articles.     Elliott  v.  Elliott,  9  Where  the  entire  term  is  given  to  the 

M.  &  W.  (Eng.)  23, 27.  Compare  Pirile  executor,   an  entry  will  amount  to  an 

V.  Cowan,  4  Dana  (Ky.)  303.  election  to  take  as  legatee.     But  where 
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may  revoke  his  assent  at  any  time  before  actual  payment  or  de- 
livery of  the  legacy  upon  subsequent  deficiency  of  the  assets  to 
meet  unknown  debts  unexpectedly  claimed,  if  given  with  reason- 
able ground  to  believe  the  assets  sufficient  to  answer  all  de- 
mands ;  *  but  after  payment  or  delivery,  the  title  vests  absolutely 
in  the  legatee,  and  the  assent  is  thenceforth  irrevocable.*  In 
such  case  the  remedy  of  the  executor  on  the  assets  proving  de- 
ficient is  on  the  legatee's  refunding  bond  or  by  bill  in  equity.^ 
Creditors  may  also  follow  the  property  in  equity  .*     If  the  ex- 

a  sole  executor,  or  one  of  several  exec-  was  held  that,  after  assent  bv  an  exec- 
utors takes  an  interest  in  a  leasehold  utor  to  a  pecuniary  legacy/ there  is  a 
estate  for  life  or  any  partial  interest  he  contract,  express  or  implied,  to  pay  it; 
must  do  something  more  than  enter  in  and  though  no  action  at  law  may  lie 
order  to  give  assent  to  his  legacy,  on  such  a  contract,  it  is  nevertheless 
There  is  a  substantial  reason  for  this  within  the  protection  of  the  constitu- 
distinction;  for  if  his  general  entry  on  tional  provision  that  "No  State  shall 
his  life  estate  were  an  election  to  enter  pass  any  law  impairing  the  obligation 
as  legatee,  it  would  necessarily  confirm  of  contracts."  In  neither  of  these  cases 
the  remainder  devised  over;  and  that  was  the  question  of  revocation  involved, 
might  happen  in  cases  wherein  he  and  any  inference  drawn  therefrom 
might  want  the  estate  in  remainder  for  which  is  opposed  to  the  position  in  the 
sale  in  order  to  pay  the  testator's  debts,  text  must  necessarily  be  unwarranted. 
Such  an  assent  would  be  a  devastavit  Although  in  Doe  v.  Guy,  3  East  124, 
in  the  executor,  which  might  be  a  Lord  Eldon  said  that,  *'The  assent  of 
grievous  hardship  to  him.  But  if  the  the  executor,  once  given  to  a  specific 
devise  to  him  be  absolute  the  same  legacy,  vests  the  interest  at  law  jrre- 
reason  does  not  exist;  for  he  has  the  vocably,"  all  that  he  actually  decided 
value  of  the  whole  term,  as  an  equiva-  was  that  the  legatee  could  maintain  an 
lent  to  indemnify  himself  against  the  action  to  recover  the  chattel  after  assents 
consequences  of  the  </et;aj/fli;i7."  Wms.  2.  Wms.  Exrs.  (7th  Eng.  ed.)  1380; 
Exrs.  (ythEng.ed.)  1382.  See  Lam  pet's  Ross  v.  Davis,  17  Ark.  113;  Nunn  x*. 
Case,  10  Co.  (Eng.)  47*;  Pannel  v.  Owens,  2  Strobh.  (S.  Car.)  104;  Alex- 
Fenn,  Cro.  Eliz.  (Eng.)  348;  Ray  v,  ander  t».  Williams,  2  Hill  (S.  Car.)  522; 
Willis,  2  P.  Wms.  (Eng.)  531;  Doe  f.  Lott  v.  Meacham,  4  Fla.  144,  149. 
Sturges,  7  Taunt.  (Eng.)  221;  s.  c,  2  Allowing  the  legatee  to  retain  pos- 
Marsh.  (Eng.)  514;  Atty.  Gen.  v.  Potter,  session  of  a  specific  legacy  has  the  same 
5  Beav.  («Eng.)  164;  Parke,  J.,  in  3  effect  as  actual  delivery.  Eberstein  r. 
6.  &  Ad.  (Eng.)  6S0.  Camp,  37  Mich.  176,  177;  Chapman  v. 

1.  Wms.  Exrs.  (7th  Eng.  ed.)  1380.  Fenwick,4Cranch  (C.C.)43i;  Nancy  t*. 
See  Nelson  v.  Cornwell,  11  Gratt.  (Va.)  Snell,  6  Dana  (Ky.)  148. 
724,  738;  Finch  T'.  Rogers,  :i  Humph.  Allowing  emahcipated  slaves  to  go 
(Tenn.)  559,  564.  But  see  Nunn  v,  at  large  has  been  held  to  operate  as 
Owens,  2  Strobh.  (S.  Car.)  104.  But  both  an  assent  and  delivery  of  the 
he  cannot  arbitrarily  revoke  it.  Eber-  legacy  of  freedom.  Chapman"^  v.  Fen- 
stein  v.  Camp,  37  Mich.  176, 178.  Nor,  wick,' A  Cr.  (C.  C.)  431;  Nancy  v. 
it  seems,  can  he  retract  his  assent  as  Snell,  o  Dana  (Ky.)  155. 
sigaiinst  Si  bona  Jide  purchaser  from  the  8.  Ross  r.  Davis,  17  Ark.  113.  Sec 
legatee  on  the  faith  of  such  assent.  Wms.  Exrs.  (7th  Eng.  ed.)  1380;  Exec- 
Wms.  Exrs.  (7th  Eng.  ed.)  1380.  utors  and  Administrators,  §  XIV, 

In    Mead   v.   Lord    Orrery,  3   Atk.  6,321. 

(Eng.)  238,  Lord  Hardwicke   said:  In  such  case  the  extent  of  the  exec- 

"There  have  been  some    instances  of  utor*s  right  is  the  value  of  the  specific 

specific  legatees  following  the   assets;  legacy  at  the  time  of  deliverj*,  with  in- 

for  he  has  a  specific  lien  upon  the  assets  terest,    and    not    the    specific    article, 

for  that  specific  part,  after  the  executor  Ross  v.  Davis,  17  Ark.  113,  120. 

has  assented,  and  differs  from  a  resid-  4.   See  Executors  and   Adminis- 

uary  legatee,  who  has  no  demand  upon  trators,  ^  XIV,  6,  322.    Sampson  r. 

any  particular  part."    In  Dunham  v.  Bryce,  5  Munf  (Va.)  175;  Randolph  r. 

Elford,  13  Rich.  Eq.  (S.  Car.)  190,  it  Randolph,  6  Rand.  (Va.)  194;  Rea  r. 
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ecutor  refuse  his  assent  without  cause,  relief  may  be  had  in 
equity.* 

3.  Payment  and  Deliyery  of  Legaoiet-^a.  Payment  of  General 
Legacies  (see  Executors  and  Administrators,  §  XIV,  6)— 

(l)  When  Due — Annuities — Bequests  for  Life — Divesting  Contin- 
gencies (see  Executors  and  Administrators,  XIV,  6,  pp. 
315-419. — A  general  legacy  is  due  and  payable  one  year  from  the 
testator's  death.*     If,  therefore,  a  legacy  is  given  for  life  with 

Rhodes,  5  Ired.  Eq.  (N.  Car.)  14B,  157;  all  the  rights,  members  and  appurte- 

McMuliin  V,  Brown,  2    Hill  Ch.  (S.  nances  to  said  lots  of  land  in  any  wise 

Car.)  457,  459;  Lyon  v,  Vick,  6  Yerg.  appertaining,  free  from  any  charge  or 

(Tenn.)  42.  limitation  whatever,  when  the  youngest 

1.  Com.  Dig.  Admon.  C.  8;   Story  child  becomes  of  age,  the  proceeds  to 

Eq.  Jur.,  §  540;   Cray  v,   Willis,   2  r.  be  divided  equally  between  my  wife  and 

Wms.  (Eng.)  529,  531;  Crist  v,  Crist,  i  children,"    By  another  item,  authority 

Ind.  570;  Nancy  v,  Snell,  6  Dana  (Ky.)  was  given  to  the  executrix  to  sell  one 

148;  Nelson  v,  Comwell,  11  Gratt.  ( Va.)  of  the  lots  to  pay  debts,  if  she  did  not 

724,  738;  Lark  v,  Linstead,  2  Md.  Ch.  have  funds  enough  to    do    otherwise. 

162;  Ga.  Code  1882,  §  3453;  Chapman  Held^  that  the  intention  of  the  testator 

v.  Fenwick,  4  Cranch  (C.  C.)  431, 435.  was  that  the  corpus  of  the  property 


This  the  court  grants  either  by  compel-  should    be    held     together   until    the 

ling  him  to  give  his  assent  or  presuming  youngest  child  became  of  age,  and  that 

that  he  has  done  so,  upon  the  principle  it  should  then  be  sold,  and  the  proceeds 

that  equity  presumes  that  done  which  should  be  equally  divided,  without  ref* 

ought  to  have  been  done.     Wms.  Exrs.  erence   to    any  disposition    that    may 

(7th   Eng.  ed.)    1375,    1377;    Cray   v,  have  been  made  of  the  income  of  the 

Willis,   2  P.    Wms.   (Eng.)   531,    532;  estate  prior  to  the  sale,  and  without 

Thursby  v,  Myers,  57  Ga.  155,  158.'  charging  the  share  of  each  child  with 

But  since    the  executor's    assent  is  the  amount  expended  from  the  income 

presumptive   evidence    of   assets,   and  for  it  prior  to  the  division.    Hayne  v, 

may  subject  him  to  liability  by  a  de*  Dunlap,  72  Ga.  534.  See  also  §  III,  a,(4). 

vasiavit^  he  is  not  bound  to  give  it  until  A  testator  devised  his  estate  to  his 

he  has  ascertained  whether  he  can  do  children,  directing  that  they  should  be 

so  with  safety.    Andrews  v.  Hunne-  reared  and  educated  out  of  the  general 

man,  6  Pick.  (Mass.)    129;   Frazer  v,  fund  arising  from  the  profits  thereof; 

Bevill,   II  Gratt.   (Va.)   9;   Lynch    v,  that  the  executor  should  lease  the  lands, 

Thomas,  3  Leigh  (Va.)  682.  giving  preference  to  such   legatees  as 

If  the  estate  is  free  from  debts  he  is  were  able  properly  to  cultivate  them, 

bound  to  assent  to  a  specific  legacy,  as  funding  net  proceeds,  and  should  divide 

such  bequest  is  due  on  death  of  testator,  the  estate    when   the   youngest    child 

Eberstein  v.  Camp,  37  Mich.  176,  178;  should  become  of  age.    Held  that  an 

Price  V.  Nesbit,  i  Hill  Ch.  (S.  Car.)  older  child   was  not  entitled,  without 

445.  alleging  fraud,  to  an  account  with  the 

Statntas. — Questions  concerning  the  executor,  nor  to  a  distribution  of  the 

executor's  assent  are  said  to  be  of  small  estate  in  whole  or    in    part,   till    the 

moment  in   States  in  which  the  time  youngest  child  became  of  age.    Owens 

and  mode  of  paying    and    delivering  v.  Pearce,  5  Lea  (Tenn.)  462. 

legacies,  and  the  conditions  under  which  The  common  law  rule  that  a  legacy 

executor    may     protect    himself,    are  is  in  general  payable  at  the  end  of  one 

prescribed  by  statute.    Woerner  Am.  L.  year  after  the  testator's  death,  and  the 

of  Admst,  §  453.    But  see  Eberstein  v,  modification  of  that  rule,  contained  in  2 

Camp,  37  Mich.  176.  Rev.  Stat.  90,  §  43,  are  inapplicable  to  the 

S.  Executors  and  Administra-  case  of  a  legacy  given  by  the  execution 

TORS,  ^  IV,  6,  p.  315.    Otherwise,  of  of  a  power  of  appointment  contained 

course,  where  testator  so  directs.  in  the  testator's  will.    Dixon  i>.  Storm^ 

A  will  contained  the  following  item:  5  Redf.  (N.  Y.)  419. 

''I  give,  bequeath  and  devise  unto  my  Where  the  will  directs  the  legacy  to 

beloved  wife,  Mary  Ann,  and  children,  be  paid  when  the  estate  is   '^settled," 

five  lots  of  land  (describing  them),  with  the  bequest  is  not  payable  under  the 
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remainder  over,  no  interest  is  due  until  the  end  of  two  years,  for 

Illinois  statute  until  two  years  from  the  certain  beneficiaries.  Hannah  is  of  weak 

issuing  of  letters,  that  being  the  time  mind.    Held^  that  she  is  entitled   to 

allowed  hy  the  local  statute  for  settle-  only  so  much  of  the  interest  on  the  re- 

ment.     Valentine    v,    Rusta,    93    111.  siduary   fund    as    the    executors    mar 

585.  deem  reasonably  necessary,  according 

Inveatliig  Bxaeuton  wltli  Diaeretto&.  to  her  station  and  situation  in  life.  Cor- 
— The  fact  that  the  executors  are  invested  lies  v,  Allen,  36  N.  T.  Eq.  100. 
with  discretion  as  to  the  time  of  pay-  Testator  directed  his  executors  to 
ment,  will  not  prevent  the  court  from  convert  the  residue  of  his  estate  into 
requiring  payment  to  be  made  when-  money  **and  place  it  in  bank  or  safe 
ever  the  law  determines  that  a  proper  hands,  as  they  may  think  best,  the  in- 
case has  arisen  for  its  exercise.  Thus,  terest  to  be  applied  for  the  education 
a  testator,  after  providing  for  the  pay-  and  maintenance  of  my  two  children, 
ment  of  debts,  gave  an  annuity  to  his  ...  I  repeat  .  .  .  the  remain- 
wife  and  to  his  three  married  sisters,  der  of  property  ...  to  be  con- 
**each  the  sum  of  130,000,  to  be  paid  verted  into  money  by  my  executors  and 
them,  however,  without  interest,  and  in  put  in  bank  or  safe  hands  for  the  use  of 
such  instalments,  and  at  such  times  as  my  two  children  as  they  may  think 
my  executors  may  deem  proper  in  their  best"  Held^  that  the  discretion  given 
discretion,  so  as  not  to  impair  my  in-  to  the  executors  related  to  the  invest- 
vestments,  or  cause  loss  or  injury  to  ments,  but  that  it  was  their  positive 
my  estate,"  and  afterwards  gave  a  like  duty  to  apply  the  interest  of  the  in- 
sum  to  an  unmarried  sister,  payable  out  vested  fund  to  the  wants  of  the  children, 
of  the  income  of  the  estate  with  inter-  which  duty  the  courts  could  enforce  on 
est.  Held,  that  the  legacies  to  the  the  application  of  the  children.  Gunter 
three  married  sisters  were  payable  out  v,  Gunter,  18  S.  Car.  193. 
of  the  corpus  of  the  estate,  and  that  Will — Constmctlon. — A  testator,  bj 
the  court  could  direct  such  legacies  to  his  will,  charged  the  property  given  to 
be  so  paid,  notwithstanding  the  discre-  his  children  with  a  "comfortable  sup- 
tion  given  the  executors,  where,  after  port"  for  his  two  widowed  sisters  (who 
the  lapse  of  a  reasonable  time  since  had  been  living  with  their  children  on 
death  of  testator,  it  appears  that  a  one  of  the  testator's  plantations  and  been 
portion  of  the  estate  could  be  sold  for  supported  by  him),  "equal  to  what  they 
that  purpose  without  loss  or  injury,  now  have,'*  so  long  as  they  shall  live 
Patterson's  Appeal  (Pa.),  16  Atl.  Rep.  unmarried,  **or  shall  have  need  of  this 
38.  aid."     Held,   that  the    will   created  a 

But  where  the  payment  of  the  legacy  trust  in  favor  of  the  sisters  for  a  fixed 

is  made  "entirely  subject  to  her  (execu-  support  in  board,  lodging  and  clothing, 

trix's)    sound  discretion,"  unpaid  bal-  such   as  they  were  receiving  from  the 

ances  cannot  be  charged  after  her  death  testator  at  the  date  of  the  will,  without 

on  lands  disposed  of  by  will.    Gerard  v,  reference   to  the  performance  of  ser- 

Futterer,  83  Ala.  234.  vices  by  them,  such  as  they  had  been 

Where  discretion  given   to  executors  in  the  habit  of  rendering  during  their 

under  a  will  is  unlimited,  it  cannot  be  brother's    life  until    they  married,   or 

controlled  by  the  courts  unless  there  be  until  there  was  such  a  change  in  their 

a  manifest  and  flagrant  refusal  to  exer-  pecuniary  condition   as  to  render  the 

cise  it,  and  with  the  view  to  defeat  the  aid  unnecessary.     Held  also,  that  a  dis- 

intent  of  the  will.     Gunter  v,  Gunter,  cretionary  power,  conferred  upon  the 

18  S.  Car.  193.  executor  by  an  independent  item  of  the 

A  testator  gave  the  interest  on  $10,-  will,  to  see  to  the  support  of  the  sis- 

000  to  his  daughter  Elizabeth,  without  ters,  and  "fix  the  amount  thereof  in  his 

qualification,  and   after  her  death  the  discretion,"  which  was  never  exercised, 

interest    on    $12,000    to   his    daughter  would  not  affect  the  trust.     Alsup  r. 

Hannah,  also  without  qualification.    He  Clarke,  15  Lea  (Tenn.)  71. 

then  gave  the  residue  of  his  estate  to  Legacy  of  **$1,S00  a  Tear." — A  legacy 

his  executors  in  trust,  for  the  use  and  to  a  widow  of  an  "income   in   cash  of 

benefit  of  Hannah  for  life,  the  interest  $1,200  a  year  during  her  life"  is  payable 

to  be  paid  to  her  "as  she  may  need  or  annually*  and  not  at  periods  during  the 

require;"  and  after  Hannah's  death  be-  current  years  at   the  discretion  of  the 

queathed  that  residue,  "with  whatever  executors.     Anthony   v,    Anthony,  55 

may  have  accumulated  therefrom,"  to  Conn.  256. 
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• 

till  the  legacy  is  payable  there  is  no  fund  to  produce  interest.* 
But  since  an  annuity  runs  from  the  testator  s  death,  the  first 
payment  is  due  at  the  end  of  the  year.*    On  the  other  hand,  a 

bequest  of  residue  for  life  with  remainder  over,  no  time  being 
specified  for  the  interest  or  income  to  commence,  entitles  the 
legatee  to  the  income  of  the  clear  residue  as  afterwards  ascer- 

1.  Lord  ELDON,in  Gibson  i;.  Bott,  7  the  payment  of  an  annual  8um  given 

Ves.  (Eng.)  96;  Story,  J.,  in  Sullivan  by  it  is  to  commence  from  that  time 

V,    Winthrop,    i    Sumn.   (U.    S.)    13;  in   the  absence  of  expressions  or  cir- 

Hoagland  v.  Schenck,  i  Harr.  (N.  J.)  cumstances  showing  a  different  intent. 

375;  Eyre  v.   Golding,   5  Binn.  (Pa.)  Sir  J.  Lbach,  M.K.,  in  Houghton  v. 

472;  Hilyard's   Estate,   5   Watts  &  S.  Franklin,  i  Sim.  &  Stu.  (Eng.)  392. 

(Pa.)  30.  **  Where  an  annuity  is  expressly  di- 

It    is    doubtful    whether    a    sum  of  rected  to  commence  within  a  year,  as 

money  directed  to  be   placed  out  to  at  the  first  quarter  day  after  the  testa - 

produce  an  annuity  is  to  be  considered  tor's  death,  or  where    an    annuity   is 

a  legacy  payable  from  the  end  of  the  given  with  a  direction  that  it  shall  be 

year  or  as  an  annuitv  payable  from  the  paid  monthly,  the  money  will  be  due  at 

death.    Gibson  v.  Bott,  7  Ves.  (Eng.)  the  first  quarter  dav  in  the  former  case, 

96.  and  at  the  end  of  the  first  month  after 

In  Matter  of  Haviland,  19  N.  Y.  St.  the  testator's  death  in  the  latter,  al- 
Rep.  524,  it  was  held  that  where  tes-  though  not  payable  by  the  executor  till 
tator  directs  his  executors  to  invest  the  end  of  the  year.  Where  a  testator 
sufficient  of  his  estate  on  bond  and  gives  an  annuity  to  A  for  life,  and  di- 
mortgagee  to  produce  interest  enough  rects  the  first  payment  to  be  made 
to  pay  an  annuity,  he  provides  for  a  within  one  month  from  his  (the  testa- 
general  legacy.  Matter  of  Haviland,  tor's)  death,  the  annuity  commences 
19  N.  Y.  St.  iRep.  524.  from    the   death    of  the  testator;  and 

As  to  distinction  between  a  gift  of  though  the  first  year's  payment  is  due 

income  and   an  annuity,  see  Bullett  v,  at  the  appointed  .time,  the  payment  for 

Slater,  C3  Com.  102 ;    In   re  Clark,  4  the  second  year  does  not  become  due 

Dem.  (N.  Y.)   378;  Sproul's  Appeal,  till   the  end'  of  the  year.     Where  the 

105  Pa.  St.  442;  see  also  §  VI,  3,  rz,  (3),  testator  gives  an  annuiw  to  A  for  life 

note.  payable  quarterly,  the  first  payment  to 

Where  a  legacy  is  of  a  specific  sum  be  made  within  eighteen  months  after 

the  interest  payable    annually  to  one  his  death,  the  annuity  does  not  com- 

for  life,  the  principal  payable  at    his  mence    till    fifteen    months   from    the 

death  to  other  persons — the  executor  death  of  the  testator."     Wms.    Exrs. 

need   not  set  apart  the  principal   sum  (7th  Eng.  ed.)  1391.    See  Storer  t;.  Pres- 

before  the  end   of  the  year,  and  until  tage,  3   Madd.   (Eng.)    167;  Houghton 

that  be  done  there  is  no   fund  to  pro-  v.  Franklin,  i  Sim.  &  Stu.  (Eng.)  390; 

duce  interest  for  the  life  tenant     Xa-  Irvin  v.  Ironmonger,  2   Rus.   &   My  I. 

vier  College  v.   Doherty,  5  Redf.  (N.  (Eng.)  531;  Wig^n  v.  Swett,  6  Mete. 

Y.)  526.  (Mass.)  194. 

S.   McDaniel's  Appeal  (Pa.),  12  Atl.  An  annuit)'  to  one  of  a  certain  sum 

Rep.  154.  per  annum  from  the  date  of  the  testa- 

Lord  Eldon,  in  Gibson  v,  Bott,  tor's  decease  is  not  payable  if  the  an- 
7  Ves.  (Eng.)  96,97;  Fearns  v.  Young,  nuitant  dies  within  a  year  from  the 
^  Ves.  (Eng.)  553;  Stamper  v.  Picker-  time  of  the  testator's  death.  Stewart 
mg,  9  Sim.  (Eng.)  176;  Houghton  v,  v,  Swaim,  13  Phila.  (Pa.)  185. 
Franklin,  i  S.&  St.  (Eng.)  390;  Story,  Where  a  testator  directs  that  an  an- 
J.,  in  Sullivan  v.  Winthrop,  i  Sumn.  nuity  shall  be  increased  from  £6,000  to 
(U.  S.)  12;  Sargent  v.  Sargent,  103  dC8,ooo  "as  soon  as  all  charges  and  en- 
Mass.  297;  Lawrence  v,  Embree,  3  cumbrances  on  his  estates  should  have 
~       "    N.  1'              ~               


Bradf.  (N.  Y.)  364;  Eyre  v.  Golding,  been  paid  off,"  and  the  personal  prop- 
\  Binn.  (Pa.)  472;  Htlyard's  Estate,  5  erty  was  found  within  a  month  after 
W.  &  S.  (Pa.)  30;  Stephenson  v.  Ax-    his  death  to  be  amply  sufficient  to  pay 


c  Binn.  (Pa.)  472;  Htlyard's  Estate,  5  erty  was  found  within  a  month  after 
W.  &  S.  (Pa.)  30;  Stephenson  v.  Ax-  his  death  to  be  amply  sufficient  to  pay 
son.  Bail.  Eq.  (S.  Car.)  274.  debts,   legacies    and   encumbrances,  it 


Since  the  will  speaks  from  the  death    was  ield  that  the  trustees  were  right  in 
of  the  testator,  it  must  be  intended  that    paying  the  annuity  at  the  rale  of  £8,000 
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tained  computed  from  the  testator's  death.*  A  legacy  given  gen« 
erally,  although  subject  to  a  divesting  contingency,  is  payable  lo 
the  first  taker  at  the  end  of  the  year  without  security,*  unless  it 
be  shown  that  there  is  danger  of  the  property  being  wasted,  se- 
creted or  removed,'  in  which  case  the  court  will  require  him  to 
give  security.*  Where  a  legacy  is  given  upon  a  contingency, 
and  the  contingency  occurs  more  than  a  year  after  the  testator's 
death,  the  legacy  becomes  payable  at  once.*     If  the  contingency 

from    the    testator's    death,    although  2   Beas.   (N.  J.)   375,  383;     Rowe    r. 

they  retained  a  considerable  portion  of  White,  i  C.  E.  Gr.  (N.  J.)  411;  Ranej 

the  personal  estate,  as  it  was  producing  v.    Heath,   2    Pat.   &   H.    (Va.)    206, 

a  high  rate  of  interest,  and  did  not  pay  224. 

off  all  the  encumbrances    for  several         But  in   Eichelberger  v.  Bamitz,  17 

years.     Astley  v.  Essex,  L.   R.,  6  Ch.  S.  &  R.   (Pa.)  293,  it  was  held  that  in 

App.  (Eng.)  898,  901.   But  see  Rawson  case  of  a  bequest  subject  to  a  divesting 

V,  M'CausIand,  L  R.,  7  £q.  (Eng.)  284;  contingency,  the  first  legatee  would  be 

22  W.  R.  (Eng.)  145.  requir^  to  give  security  as,  of  course. 

It  is  provided  by  statute  in  Massa-  Such  is  also  the  construction  of  the  act 

chusetts  that  when   an  annuity,  or  the  of  24th  of  February,  1834,  Purd.  Dig., 

use,  rent,  income  or  interest   of  any  p.  554,  which  provides  that  ^'whenever 

property,  real  or  personal,  or  the  in-  personal  property  is  bequeathed  to  any 

come  of  any  fund,  is,  by  will,  given  to  person  for  life,  or  for  a  term  of  years, 

or  in  trust  for  the   benefit  of  any  per-  or  for  any  other  limited  period,  or  up- 

son  for  life,  or  until  the   happening  of  on   condition  or  contingency*^  the ex- 

a  contingent  event,  he  shall  be.  entitled  ecutor  shall  not  be  compelled  to  pay 

to  receive  the  same  from   the  death  of  or  deliver  the  property  until   security 

the  testator,  unless  it  is  otherwise  pro-  be  given  in  the  orphans  court  in  such 

vided  in  the  will,  or  unless  the  same  is  sum  as  will  secure  the  interest  of  the 

required  for  the  payment  of  debts  and  remaindermen.     See  DuvaPs   Appeal, 

other  allowances,  having  legal  prefer-  38  Pa.  St.  112,  i3o.     Compare  Trustees 

ence  out  of  the  estate;  and  provision  is  etc.   v.  Cob.   20  Barb.   (N.   Y.)    321; 

also  made   for  apportioning  annuities.  Trustees    etc.,   f.   Kellogg,   16   N.  Y. 

rents,  interest    or    income,  when    the  83, 90,  95. 

event  on  the  happening  of  which  they        The  act  is   not  retrospective.     Hoi* 

are   to  terminate  occurs  between  the  man's  Appeal,  24  Pa.  St.  174. 
periods  of  payment.     Mass.  Gen.  Sts.        8.   Fiske  v.   Cobb,  6  Gray  (Mass.) 

ch.  97,  ^^  23,  24.    See  Wiggin  v.  Swett,  144.     See  Taggard  v.  Piper,  118  Mass. 

6  Met.  (Mass.)   194,  201,  202;  Granger  315;  McCarty  v,  Cosgrove,  loi   Mass. 

V.  Bassett,  98   Mass.  462;  Pollock   v,  124;  Homer  v.  Shelton,  2  Met.  (Mass.) 

Learned,  102  Mass.  49,  55;  Sargent  v.  194;  Clarke  v.  Terrv,  34  Conn.  176; 

Sargent,  103  Mass.  299.  Kinnard   r.   Kinnard,   5   Watts    (Pa.) 

1.  See  VI,  5,  a  108;  Williams  v,  Cotten,  3  Jones   Eq. 

2.  Fawkes  v.  Gray,   18  Ves.  (Eng.)  (N.   Car.)   395;    Horah    v.    Horah.  i 
131.     See  also  Griffiths  v.    Smith,    1  Wms.  (N.  C.)  107. 

Ves.  Tun.  C Eng.)  97;  Tyson  v.  Blake,  22  4.  Rowe  t.  White,  16   N.  J.  Eq.411. 

N.  Y .  558;  Condit   t'.  King,    13    N.  J.  417;  Hudson   v.  Wadsworth,  3   Conn. 

Eq- 375;  Rowe  7'.  White,  16   N.J.   Eq.  348. 

411;  Pelham   v.  Taylor,    i    Tones    Eq.  In    Langworthy    v.    Chadwick,    13 

(N.  Car.)  121 ;  Lapham  v,   Martin,  ^%  Conn.  42,  the  fact  that  the  legatee  was- 

Ohio   St.  99;    Martin   v.  Lapham,  38  about   to   remove  was  held  sufficient, 

Ohio  St.  538.  although  there  was  no  distinct  aliega- 

So  where    the    bequest    consist    of  tion  of  insolvency, 

stocks,  bonds   and   other  choses  in  ac-  A  fortiori^  then  will  security  be  re- 

tion,  subject  to  a  divesting  contingency,  quired  where  the  first  taker  is  also  in- 

unless  in  case  of  danger.      Griffiths  v.  solvent     Moffatt  v.   Moffatt,  10  H.  k. 

Smith,  1  Ves.  Jun.  (Eng.)  97;  Taggartt>.  M.  593;  Howard   v,   Howard,  i   C.  E. 

Piper,  118  Mass.  31s;  Homer  r.    Shel-  Green  (N.J.)  468. 

ton,  2  Met.  (Mass  )  194;  Fiske  v.  Cobb,  6.   Miller  v.  Phillip,  5  Paige  (N.  Y.)- 

6  Gray  (Mass.)   144;  King  v,  Condit.  573;  Laporte  v.  Bishop,  23  Psu  St  152.. 
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occurs  in  his  lifetime,  the  legacy  becomes  due  immediately  on 
his  death,  and  carries  interest  from  that  time.^  If  a  legacy  be 
left  to  A  at  twenty-one,  and,  if  he  die  under  age,  to  B,  on  A*s 
death  under  twenty-^ne,  B  is  entitled  immediately,  for  he  does 
not  claim  under  A  but  in  his  own  right  directly  from  the  testa- 
tor *  Where  a  legacy  is  to  be  paid  at  twenty-one,  and  the  interest 
is  given  during  minority,  if  the  legatee  dies  under  age,  his  exec- 
utors or  administrators  will  be  entitled  immediately ;  *  but  if  the 

See   Hanes  v,    Munger,  40  Ohio  St.  Clarke  v,  Berkley,  2  Vern.  (Eng.)  720;. 

493.    Robinson  V.  Greene,  14  R.  I.  181 :  Parnell   v.  Lyon,    i    V.   &   B.  (Eng.)' 

"Whenever    the    youngest    child     of  479;  Wheeler  v,  Warner,  1  Sim.  &  Stu.- 

any  daughter,  in  being  at   my  decease,  (Eng.)  304;  Smith  v,  Cowdery,  2  Sim. 

shall  have  reached  the  age  of  twenty-  &  Stu.  (Eng.)  358.    See  Remainders,. 

one  years,  then  my  said  trustees  are  to  Conditions    and    Executory    In- 

divide,  distribute  and  convey  the  said  tbrests. 

property,  out  of  which   my  daughters'  There  seems  to  be  some  question  av 

shares  are  to  be  derived,  equally  among  to  whether  interest  runs  from  the  death 

said  daughters,  and  the    children    or  of  testator,  or  from   the  expiration  of 

grandchildren  of   deceased  daughters,  one  year  from  that  time.    The  authori- 

share  and  share  alike,  descendants  of  ties  above  cited  sustain  the  position  that 

daughters    taking  their  proportionate  interest,  in   such  case,  runs   from   the 

share  of  the  father*8  and  mother's  es-  death.    On  the  other  hand,  in  Bonham 

tate.'*  V.    Bonham,  38   N.  J.  £q.  419,  it  was 

The  youngest  child  in  being,  of  a  said  that  where  legacies  are  given  to 
daughter,  when  the  testator  died,  died  the  legatees  "as  they  should  become  of 
in  boyhood,  but  would  attain  majority  age,"  with  a  limitiition  over  on  death 
August  9th,  1891,  had  he  lived.  The  before  majority .  the  legacies  were  pay- 
youngest  child  of  the  testator's  second  able  at  the  end  of  one  year  from  the 
daughter  attained  majority  August  2nd,  testator's  death.  While  in  Trustees  of 
1882,  and  was  the  first  child  of  any  of  Bradford  Academy  v.  Grover,  55  Vt. 
ihe  daughters  to  come  of  age.  462,  the  legacy'  was  held  to  draw  in- 

On  the  trustees*  bill  for  instructions:  terest  as  soon  as  the  legatee  became  of 

Heldy  that  the  time  for  a  division  had  age,  although  that  event  occurred  be- 
not  come.  fore  the  testator's  death. 

Held^  further,  that  the  court  would  If  the  contingency  occurs   after  the 

not  now  decide  whether  the  words  "  in  death,  but  within  the  year,  the  bequest 

being  at  my  decease,''   in   the   above  falls  due  immediately.    Booth  v.  Am- 

cited    clause,    applied     to    "youngest  merman,  4  Bradf.  (N.   Y.)  129;  Clark 

child  "  or  to  "any  daughter."  v.  Butler,  4  Dem.  (N.  Y.)  378. 

When,  for  purposes  independent  of  3.   Wms.  Exrs.  (7th  Eng.  ed.)  1398; 

a  minor,  his  minority  is  used  to  meas-  Papworth   v.   Moore,  2   Vern.   (Eng.) 

ure  the  period  within  which  a  divi^on  383;  Laundy  v.  Williams,  3   P.   Wms. 

of  property  is  not  to  take   place,  his  (Eng.)  478.     Compare  Moore  v,  God- 

death  under  age  will   not  hasten  the  frey,  2  Vern.  (Eng.)  620. 

division.  As  to  legacy  charged  on   land,  see 

1.  Coventry    v,   Higgins,    14    Sim.  Feltham  v,  Feltham,  2  P.  Wms.  (Eng.) 

(Eng.)  30;  Pickwick  v.  Gibbes,  i  Beav.  271. 

(Eng.)  371;  Eisner  v.  Koehler,  i  Dem.  Where  a  division  is  delayed  during  a 

(N.  Y.)  277;  Clarke  r.  Butler,  4  Dem.  minority,  not  on  account  of  the  minor,. 

(N.   Y.)   378,  383;  Booth   V.   Ammer-  but  for  purposes  independent  of  him,, 

man,  4  Bradf.  (N.  Y.)  139,  135;  May's  the    minority   being    used   only   as   a 

Appeal,  41  Pa.  St.  513.                        *  measure  of  time,  the  division  will   not 

The  performance  of  an  enabling  con-  be  accelerated  by  the  minor's  death, 

dition  in  the  lifetime  of  the  testator  vests  Robinson  v,  Greene,  14  R.  I.  181. 

an  absolute  interest  in  the  legatee,  on  the  8.   Cloberry   v.   Lampen,  3    Freem. 

same  principle  that  the  performance  of  (Eng.)  35;  Crickett  v,  Dolby,  3  Ves. 

defeating   condition    creates  a    lapse.  (Eng.)   13;  Gray,  J.,  in    Nferritt    v, 

Esner  v,  Koehler,  i  Dem.  (N.  Y.)  277.  Richardson,  14  Allen  (Mass.)  239,  241. 

See  Rop.   Leg.   (2nd   Am.    ed.)   819;  Bowman's  Appeal,  34  Pa.  St.  19. 
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interest  is  not  given,  they  must  wait  until  the  legatee,  if  living, 
would  have  attained  twenty-one.*  Where  a  legatee  has  a  vested 
interest  in  a  certain  fund,  which,  according  to  the  ordinary  rule, 
he  would  be  entitled  to  receive  at  twenty-one,  but  by  the  terms 
of  the  will  the*  time  of  payment  is  postponed  to  a  subsequent 
period,  he  may  obtain  an  order  for  its  payment  on  attaining 
twenty-one.* 

(2)  General  Legacies  Payable  in  Stock, — A  legatee  whose  legacy 
is  directed  to  be  laid  out  in  stock  is  entitled  to  that  amount  of 
stock  which  the  money  directed  to  be  invested  will  purchase  at 
the  time  of  the  decree  of  administration  without  regard  to 
whether  the  investment  might  have  been  more  advantage- 
ously  made  at  an  earlier  period.  But  where  the  executor  is 
also  trustee,  and  holds  the  fund  in  the  latter  character, 
he  must  transfer  as  much  stock  as  the  legacy  would  have 
purchased  when  he  first  ceased  to  hold  the  fund  as  executor  and 
became  a  trustee.* 

But  if  the  legacy  is  payable  out  of  executor  might  or  might  not  have  been 

land,  at  a   future  day,  although  giyen  able,  with  reasonable  diligence,  to  have 

with  interest  in   the  meantime,  if  the  provided  for  the  legacies  at  an  earlier 

legatee  die  before  the  day  of  payment,  period  in  order  to  fix  him  with  such  an 

the  court  will  not  direct  the  legacy  to  amount  of  stock  as  at  the  earlier  period 

be  raised   until  the  time  for  payment  might  have   been  purchased  with  the 

arrives.    Gawler  v.  Standerwick,  2  Cox  legacy.      And    the    reason,  probablv. 

(Eng.)  15.  is   because   the   difficulty  and  expense 

1.   Wms.  Exrs.  (7th  Eng.  ed.)  1398;  which  would  attend  such  an  enquir}-  in 

Anon,  2  Vem.  (Eng.)  199;  Crickett  v,  the  case  of  an  executor  makes  it  more 

TioXhy,  3   Ves.  (Eng.)   13;  Chester  v,  convenient  in  practice  that  the  legacy 

Painter,  2  P.  Wms.  (Eng.)  336;  Roden  should  be  provided  for  in  money  at  the 

V.  Smith,  Amb.  (Eng.)  588;  Maher  v.  time  of  the  administration  by  the  court 

Maher,  I    L.   R.   Ir.   22;  Gray,   T.,  in  without  reference  to  the  price  of  stocks. 

Merritt    v,      Richardson,    14      Allen  But  where  a  legacy  is  given  by  a  will 

(Mass.)  239,  241.  to  a  trustee  who  is  not  an  executor,  and 

S.  Wms.   Exrs.    (7th  Eng.  ed.)  1398.  he  is  directed  to  invest  it   immediately 

See   Curtis  v.   Luktn,  ^   Beav.  (Eng.)  upon   receiving   it  in   the  purchase  of 

147,  155,  156;  Rocke  V.  Kocke,  9  Beav.  stock,  and  he  receives  it  from  the  ex- 

(Eng.)6i6;  Young's  Settlement,  18  Beav.  ecutor,  and  in  the  place  of  such  invest- 

(Eng.)  199;  Holloway  v,   Webber,  L.  ment  he  keeps  it  in  his  own  hands,  hi> 

R.,  6  Eq.  (Eng.)  523;  Gray,  J.,  in  Mer-  conduct  is  plain  breach  of  trust  and  he 

ritt  V.   Richardson,  14   Allen   (Mass.)  is, clearly  answerable   to   his  cestui  qut 

239,  241,  242;  Randolph  v,   Randolph,  trust  for  any  loss  by  a  subsequent  rise 

40  N.  J.  Eq.  73,  78.  in  the  price  of  stock.    There  is,  in  such 

Being  of  age,  and  having  a  vested  in-  a  case,  no  difficulty  or  inconvenience  in 

terest,  he  could  raise  money  by  assign-  ascertaining  the  extent  of  the  loss, 
ment,  sale  or  mortgage,  to  w^hich  in-        *'When  an  executor,  who  happens  also 

convenience  the  court  will  not  subject  to  be  named  a  trustee  of  a  legacy  to 

him  unnecessarily.     Wms.  Exrs.    (7th  be  laid  out  in  stock,  has  fully  adminis- 

Eng.  ed.)  139^.  tered   the  estate  and   assented  to  the 

8.   Byrchall   v.    Bradford,   6    Madd.  legacy,  and   retains   the    legacy  in  his 

(Eng.)   13;  s.  c.  234,  240;  Philippo   v,  hands,  not  as  assets  of  the  testator,  but 

Munning,   2   Myl.   &   (Jr.  (Eng.)  309,  as  trustee  of  the  legacy,  then  the  prin- 

315.  ciples  which  would   apply  to  another 

"Where,  in  the  administration  of  an  trustee   must   apply  to  him.     He  is  no 

estate,  this  court  decrees   the  payment  longer  clothed  with   the   character  of 

of  legacies  which,  by  the   will,  are  di-  executor,   but    is,  as   to    the   legacjs  a 

rected  to  be  invested  in  stock,  it   never  mere  trustee." 

enters  into  consideration  whether  the        Where  no  bond  is  required,  the  ex- 
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(3)  Appropriation  of  Funds  to  Secure  Annuities  and  Legacies 
Payable  in  Futuro, — Wherever  a  legacy  chargeable  upon  the  per- 
sonal estate  is  to  be  paid  in  the  future,  whether  the  demand  be 
vested  or  contingent,  the  legatee  is  entitled,  on  applying  to  a 
•court  of  equity,  to  have  a  sufficient  sum  set  apart  to  answer  the 
legacy  when  it  shall  become  due.^  So  an  executor  should  not 
pay  over  a  residue  charged  with  an  annuity  without  retaining  and 

ecutor  holds  as  trustee  from  the  time  he  Annesley,  2  Atk.  (Eng.)  58;  Ferrand  v. 

severs  the    fund    from   the    testator's  Price,  AmbL  (Eng.)  273;  s.  c,  2  Dick, 

property  and  appropriates  it  to  the  par-  (Eng.)  568;  s.  c,  cited  by  Lord  Thur- 

ticuiar  purpose  pointed  out  by  the  will,  low,  i  Bro.  C.  C.  (Eng.)  105;  Merritt 

Philippo  V,   Munning,  2   Myl.  &  Cr.  v,  Richardson,   14   Allen   (Mass.)  239. 

(Eng.)   309.     See  ex  parte    Dover,  5  See  Stephenson   v.  Axson,  i  Bail.  £q. 

Sim.   (Eng.)  500;   Brougham  v.   Pou-  (S.  Car.)   274;  Act  23,  February  1853, 

lett,  19  Beav.  (Eng.)  119;  Dix  v.  Bur-  \  i.  Pur.  Dig.  (Pa.),  p.  557. 

ford,  19  Beav.   (Eng.)   409;  Ex  parte  **This  is  done  to  secure  the  interest 

Wilkinson,  3   Mont.   &    Ayr.    (Eng.)  of  every  party,  of  course,  as  a  common 

1^5;     Lewin    Trusts    (5th    Eng.    ed.)  equity ,  without  expecting  any  suggestion 

1 69.  of  insolvency  of  the  executor,  or  wasting 

Any  authoritative  and   notorious  act  of  the  assets."     Lord  Hardwicke,  in 

^showing  the  executor  had  elected  to  Johnson    v.  Mills,   i  Ves.  Sen.  (Eng.) 

hold  as  trustee  is  sufficient.    Newcomb  282;  s.  c,  cited  110m.  Johnson   v.  De  la 

t;.     Williams,    9    Met.    (Mass.)    525;  Crenze,  i  Bro.  C.  C.  (Eng.)  105. 

Conkey  v.  Dickinson,  13  Met.  (Mass.)  The  better  opinion  seems  to  be  that 

53;    Miller     v.     Congdon,    14    Gray  the   fact  that  a  legacy   is  contingent 

(Mass.)    118;    Hubbard    v.    Lloyd,  6  does  not  preclude  the  legatee  from  ob- 

Cush.  (Mass.)  522;  Depeyster  V.  Clen-  taining    an    appropriation.      Green   v. 

'dining,  8  Paige  (N.  Y.)  310;  Pyron  v.  Pigot,  1  Bro.  C.  C.  (Eng.)  103;  Carey  v. 

Mood,    2     McMuU.     (S.     Car.)    281;  '  Askew,2  Bro.C.  C.  (Eng.)  58;  Buller, 

Hitchcock   V.  Bank  of  U.  S.,  7   Ala.  J.,  in  Hutcheson  v,  Hammond,  3  Bro. 

386;  Perkins  v,  Moore,  16  Ala.  9.  C.  C.  (Eng.)  144,  145;  Pullen  v.  Smith, 

But  the  mere  determination  of  the  5  Ves.  (Eng.)   21;   Governesses'  Soci- 

' executor,  **in  his  own  mind,"  to  appro-  ety  v.  Rusbridger,  18  Beav.  (Eng.)  467. 
priate  property  or  securities  in  his  hands  But  in  Webber  v.  Webber,  i  Sim.  & 
as  executor  to  himself  as  trustee  is  in-  Stu.  (Eng.)  311,  313,  Sir  J.  Leach, 
sufficient.  Miller  v.  Congdon,  14  Gray  V.  C,  held  that  where  a  legacy  of  a 
(Mass.)  1 14.  certain  sum  of  money  is  given  on  a  con- 
When  a  bond  is  required,  it  has  been  tingency  the  court  will  not  direct  a  sum 

.  held  that  the  executor  will  be  required  of  stock  belonging  to  the  estate  to  be 

to  account  in  that  capacity,  and  sureties  appropriated  to  pay  the  legacy  when 

on  the  executor's  bond  will  be  liable  for  the  contingency  happens,  because  the 

the  faithful  discharge  of  his  duties  as  legacy  being  money  is  incapable  of  be- 

trustee,  unless  with  the  assent  of  the  ing  secured  by  the  present  appropria- 

probate  judge  he  opens  a  new  account  tion  of  any  sum  of  stock.     In  such  case 

as  trustee,  gives  a  new  bond  as  trustee,  the  proper  course  is  to  pay  the  whole 

and  transfers  to  his  account  as  trustee  fund  over  to  the  residuary  legatee  upon 

the  property  to  be  held  and  adminis-  his  ^giving  satisfactory  security  for  the 

tered  by  him  in  that  character. ,  Miller  payment  of   the    legacy  if   the  event 

V.  Congdon,  14  Gray  (Mass.)  114,.  115.  happens.    The  fund  should  be  sepured 

See  Hall  v.  Cushing,  9  Pick.   (Mass.)  upon  land  or  by  a  loan  of  money  upon 

395;  Wilde,  J.,  in  Conkey  v.  Dfckin-  land. 

son,  13  Met.   (Mass.)    51;    Towne   v.  In  King  v.  King,  14  R.  I.  143,  it  was 

Ammidown,    20  Pick.    (Mass.)    53^;  held^thsX  where  an  appropriation  can 

Lansing  v.  Lansing,  45  Barb.  (N.  Y.)  be    made    in   favor  of  adult  legatees, 

182;  Wilson's  Estate,  2    Pa.  St.   325;  without  endangering  the  rights  of  inT 

•Sheet's  Estate,  52  Pa.  St.  257;  State  v.  fant  legatees  of  the  same  class,  it  will 

Nicols,  10  G.  &  J.  (Md.  )325:  Perkins  be  ordered,  although,  on  a  strict  con- 

•v.  Moore,  16  Ala.  9.  struction  of  the  will,  it  might  be  con- 

1.  Lord  Hardwicke,  in  Phipps  v.  tended     that    the    legacies,    although 
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investing  a  sum  sufficient  to  produce  the  annuity.*  The  prin- 
ciple does  not  apply  to  legacies  charged  on  land,  and  the  court 

will  not  raise  such  legacy  before  the  time  of  payment.*  When 
the  funds  necessary  for  the  payment  of  a  legacy  are  so  appro- 
priated under  the  direction  of  the  court,  the  legatee  takes  the 

chance  of  gain  or  loss  from  the  rise  or  fall  of  the  stock.^  On 
the  same  principle,  where  the  testator  intended  the  retention  or 
appropriation  of  a  sum  sufficient  to  pay  annuities,  and  payment 

vesting   presently  were  payable    only  so  much  of  the  share  he  receives  as 

when  all  shall  have  attained  their  ma-  miffht  thereafter  be  found  necessaiy  to 

jortty.  ms^e     good     the    annual     payments. 

Protracted  Litigation  No  Gnrand  for  Nutter  v,  Vickery,  64  Me.  490,  497,499. 
Appropriation. — Where   the    existence        2.  Gawler    v,     Sanderwick,  3    Cox 

and  amount  of  testator's  debts  are  con-  (Eng.)  15. 

tingent,  and  depend  upon  the  result  of        Where  an  annuity  is  charged  upon 

legal    proceedings     before     a    foreign  certain   land  the  court  will   not  ordi- 

tribunal,  which    are   not   likely  to  be  narily  order    an  accumulation  of  the 

speedily  settled,  the  court  of  chancery  rents  beyond  the  amount  due  from  year 

in  administering  his  assets  will  not  be  to  year  to  meet  a  possible  deficiency  in 

induced  by  that  circumstance  to  direct  the   future.     Pierce's   Estate,   56   Wis. 

an  appropriation  of  the  fund  in  court  to  560. 

answer  pecuniary  legacies  subject  to  Where  land  is  devised  to  A  after  ex- 
such  demands  as  creditors  may  eventu-  piration  of  a  life  estate  on  condition  that 
ally  establish.  Hence  the  accumula-  he  pay  B  $100,  the  personal  liability  of 
tions  pending  the  settlement,  less  the  the  devisee  begins  the  moment  he  ac- 
interest  on  the  pecuniary  legacies,  fall  cepts  the  devise;  but  in  equity  the  land 
into  the  residue.  Thomas  v.  Mont-  is  charged  whether  the  devise  take 
gomery,  i  Russ.  &  Myl.  (Eng.)  729.  eflfect  or  not,  and  the  legacy  becomes 

X.  Sianning    v.    Style,    3    P.   Wms.  payable  thereout  when  the  estate  vests 

(Eng.)   336;   Fryer  v.   Butler,  8   Sim.  in  the  devisee  at  the  death  of  the  life 

(Eng.)  442;  Hickman  v.  Upsall,  2  Giff.  tenant.     Perry  v.  Hale,  44  N.  H.  363, 

(Eng.)    124;    Haynes  v.  Haynes,  3  De  368,  369. 

G.  M.  &  G.  (Eng.)  590;  Orr  v.  Moses,        8.  Green    v.    Pigot,    i    Bro.   C.  C. 

52  Me.  287,  290,291;  Healey  V.  Toppan,  (Eng.)  105,  106;  Burgess  v.  Robinsoa, 

45  N.  H.  243,  264;  Stephenson  v.  Axson,  3  Met.  (Eng.)  o,  10.     See  also  Rock  r. 

I  Bailey  (S.  Car.)  274.  Hardman,  4  Madd.  (Eng.)  254;   Kim- 

This  course  is  peculiarly  appropriate  berley  v.  Tew,  4  Dr.  &  W.  (Eng.)  139, 

where  the  will  provides  that  the  exec*  149.    But  see   Lord  Eldon^s  remarks, 

utor  is  to  retain  in  his  own  hands  and  in  Kitwell  v.  Bernard,  6  Ves.  (Eng.) 

prop>erly  invest  a  sum  sufficient  to  pay  543. 

the  annuities.     Orr  v.  Moses,  52  Me.        Appropriation  Wltbont  Order  of  Court. 

287,  290.  —Where  executors  voluntarily,  within 

But  where  the  intent  appears  to  a  year  from  the  death  of  the  testator, 
charge  the  annuities  upon  the  whole  invested  certain  sums  less  than  the 
residuary  estate  and  there  is  no  direc-  whole  amount  of  the  legacy  in  the 
tion  as  to  setting  apart  a  sum  sufficient  name  of  the  legatee,  it  was  held  a  pay- 
to  meet  the  annuity,  the  executor  has  ment  ^ro  tanio^  and  that  the  interesi 
been  instructed  to  set  apart,  with  the  accruing  on  these  sums  from  the  time 
appr9val  of  the  judge  of  probate,  so  of  the  investment  belonged  to  the  lega- 
much  of  the  interest  bearing  security  tee.  Sullivan  v.  Winthrop,  1  Suran. 
belonging  to  the  estate  as  shall  be  (U.  S.)  i,  18,  19.  See  McCloskey  r.. 
deemed  sufficient  to  meet  the  annual  Reid,  4  Bradf.  Sur.  (N.  Y.)  334. 
payments  to  the  widow,  and  cover  In  Massachusetts^  it  is  keid  that 
taxes,  commissions  and  probate  charges,  when  an  executor  is,  by  express  terms 
and  thereafter  upon  receiving  an  order  of  the  will  or  by  necessary  implication, 
of  distribution  of  so  much  of  the  resi-  made  a  trustee  of  any  part  of  the  estate 
due  as  shall  be  found  available,  to  take  of  the  testator,  with  the  obligation  to 
from  each  recipient  of  a  share  under  invest  and  pay  out  the  income  thereof, 
the  residuary  clause  security  to  refund  it  is  his  province  and  duty  to  separate. 
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of  residue  meanwhile,  all  parties  will  be  bound  by  the  appropria^ 
tion  so  made.^  *  But  where  the  annuity  is  charged  upon  the  whole 

the  same  from  the  mass  of  the  testa-  the  said  sum  of  $4,000  "be  equally  di- 

tor*s  property,  and  to  invest  it  safely  in  vided"  among  certain  persons  named, 

•  some  secure  and  productive  stock",  or  and  the  executors,  without  the  consent 
at  interest  on  good  security.  Dorr  v,  of  the  legatees,  set  apart  a  certain  bond 
Wain  Wright,  13  Pick.  (Mass.)  328.  And  and  mortgage  for  $4,000,  and  recorded 
"if  the  executor  shall  in  this  respect  act  a  declaration  to  that  effect,  the  legatees 
with  strict  fidelity  and  due  diligence,  he  were  not  bound.  "  There  is  no  8ug- 
will  not  be  responsible  should  any  loss  gestion  that  any  of  the  legatees  named 
happen  either  of  principal  or  interest."  in  the  fourth  article  of  the  will  con- 
Dorr  V.  WainwrighU  13  Pick.  (Mass.)  sented  to  the  setting  apart  of  the  bond 

.328,  332.      Brown  v,  JCelsey,  2  Cush.  and  mortgage,  or  that  there  was  any 

(Mass.)    248;    Hubbard    v,  Lloyd,    6  order  of  any  court  on  the  subject.  .   .   . 

Cush.  (Mass.)  534.  Under    these    circumstances   the  exe- 

But  "to  produce  such  an  important  cution  of  the  paper  of  October  20th, 

change  in  the  rights  of   the   parties,  1874   (i,  2,  the  recorded    declaration, 

there  should  certainly  be  some  decisive,  pp.  322,  323),  by  the  defendants,  setting 

intelligible  and    irrevocable    act;    and  apart   the   bond   and  mortgage,  to  be 

-a  mere  purpose,  or  mental  determi-  held  by  them  in  trust,  even  though  the 
nation  is  not  sufficient.*'  An  exec-  paper  was  put  on  record,  amounts  to 
utor  testified  that  "he  did  in  his  no  more  than  if  they  had  retained  the 
own  mind,  set  apart  and  appropriate"  bond  and  mortgage,  without  executing 
a  certain  promissory  note  "to  be  and  any  such  paper  and  had  merelv  made 
constitute  a  part  of  the  fund  for  the  a  mental  resolution  to  consider  the 
payment  of  the  said  legacies  to  the  bond  and  mortgage  as  set  apart  for  this 
plaintiff,  and  that  from  and  after  that  legacy.  There  was  no  second  party  to 
time  when  he  so  determined  to  the  paper,  no  transfer  in  it,  no  contract, 
set  apart  and  apply  the  said  promis-  and  the  beneficiaries  never  assented  to 
sory  note  for  that  purpose,  he  always  it,  or  satisfied  it,  or  waived  their  rights; 
kept  and  retained  the  said  note,  to-  and,  in  the  absence  of  any  such  action 
^ether  with  the  said  bond  taken  as  by  the  beneficiaries,  it  was  revocable  at 
•collateral  security  for  the  payment  any  time.  Without  deciding  what 
thereof,  as  a  part  of  the  fund  belonging  course,  if  any,  might  lawfully  have  been 
to  her,  as  for  the  payment  of  the  lega-  taken  by  the  defendants,  at  the  time  in 
•cies  due  her;  and  that  he  kept  and  question,  to  effect  the  object  they 
Tetained  the  same  for  no  other  purpose  sought,  we  are  of  opinion  that  what 
and  with  no  other  intent  whatever,  they  did  was  of  no  more  avail  to  that 
But  he  never  made  any  entry  of  end  than  the  mere  mental  determina- 
«aid  note  on  any  book  or  on  any  ac-  tion  of  the  executor  in  Miller  v.  Cong- 
count  and  had  kept  no  account  of  don,  14  Gray  (Mass.)  114.  Even  though 
the  assets  of  which  the  said  fund  was  the  mental  determination  took  the 
composed  or  was  to  consist;  and  the  shape  of  a  written  declared  purpose,  it 
said  promissory  note  constituted  a  part  did  not  amount  to  the  decisive  and  irre- 
of  said  fund,  and  was  appropriated  vocable  act  which  must  exist  to  have 
solely  to  the  payment  of  said  legacies  the  effect  to  transmute  the  property." 
to  the  plaintiff,  only  by  the  said  deter-  1.  Woemer,  Am.  L.  of  Adm.,  ^  454; 
mination  to  thiseffect  in  his  own  mind  Kendall  v.  Russell,  3  Sim.  (Eng.)  424. 
as  aforesaid."  Held^  not  to  be  such  an  See  Hickman  v.  Upsall,  6  Giff.  (Eng.) 
appropriation  as  the  law  would  recog-  124;  Bagne  v.  Dumergne,  10  Hare 
nize.  "The  executor  did  no  act  what-  (Eng.)  4J2;  Baker  v.  Baker,  6  H.  L. 
ever  to  effect  such  an  appropriation,  Cas.  (Eng.)  616,  628.  See  Earle  v. 
or  transmute  the  property.  Giving  the  Bellingham,  24  Beav.  (Eng. )  445;  Gee 
fullest  effect  to  his  testimony,  all  that  v.  Mahood,  L  R.,  9  Ch.  D.  (Eng.)  151; 
he  did  was  in  his  own  mind."  Miller  v.  Foster  v.  Smith,  i  Phillips  (Eng.)  629. 
Congdon,  14  Gray  (Mass.)  114,  xi6.  In  such  case  the  bequest  may  l>e 
XI 7.  regarded  as  a  gift  of  the  interest  of 
So  in  Sherman  v.  Jerome,  120  U.  S.  the  particular  stock.  Wms.  Exrs.  (7th 
319,  326,  it  was  keid  that  where  the  Eng.  ed.)  1403.  See  Nutter  v.  Vickery, 
testator  gave  C  the  interest  on  $4,000  64  Me.  490,  497. 
for  life,  and  directed  that  on  C's  death  Where  a  will  empowers  the  trustees 
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personal  estate,  the  executor  cannot  affect  the  legatee's  right  to 
the  whole  annuity  by  any  appropriation.^ 

(4)  Interest, — Where  no  time  is   fixed  for  the  payment  of  a 
general  legacy,  interest  is  due  from  the  end  of  the  first  year  after 

thereunder  to  set  apart  stocks  to  a  leg-  (Eng.)  595;  Nutter  v.  Vicker/f  64  Me. 

atee  in  lieu  of  other  property,  a  desig-  490,  494.    Compare  4  II,  10,  j^. 
nation  in  setting  apart  of  such  stocks  by        In  such   case   an   appropriation  wilT 

the  trustees  to  such  legatee  vests  the  not  relieve  the  general  estate  from  lia 

title  thereto  in  him.     Ames  v.  Scud-  bilitj'  unless  made  with  the  consent  anci 

der,  II  Mo.  App.  168.  approbation    of    the    annuitant.    The- 

A  testator  created  a  fund  of  $20,000,  proper  course  is  to  take  security  from 

in  part  from   the  proceeds  of  certain  the    residuary    legatees    to   refund  so 

property,  and  the  rest  from  "any  money  much  of  their  shares  as  may  be  neccs- 

belonging  to"  the  estate,  the  income  to  sary  to  make  good  the  annuity  by  reason 

be  paid  to  A  for  life.  Afler  A*s  death,  of  unforeseen  depreciation  m  the  value 

B  and  C  were  to  have  $10,000  each,  or  of  the  securities  appropriated, 
the  survivor  $20,000.    The  residue  of        If,  however,  the  legatee  does  consent 

the  estate  was  left  in  trust  for  specified  to  the   appropriation,    it  seems  he  is 

purposes.    The  fund  was  duly  set  aside,  bound.    Nutter  v.  Vickery,  64  Me.  490, 

but  some  of  the  securities  were  after-  497;    Lumley    on    Annuities,    p.   298. 

wards  stolen  and  others  appreciated  in  But  his  consent  must  be  clearly  shown, 

value.     Held^  that  as   between  B  and  Arundell    v.    Arundell,    i  M^'l.  &  K. 

C  on  the  one  hand,  and  the  persons  en-  (Eng.)  316. 

titled  to  the  residue  on  the  other,  the        The  fact  that  there  is  a  direction  to 

loss  by  theft  was  not  to  be  made  good  set  a  fund  apart  to  secure  the  annuity, 

from  the  residue,  and  that  the  appreci-  does  not  relieve  the  general  estate  from 

ation  in   value  belonged   to  B  and  C.  liability,  where  there  is  a  clear  gift  of 

Stevens  v.  Fisher,  144  Mass.  1 14.  the  annuity'  distinct  from  the  fund  from 

On  the  same  principle,  where  the  tes-  which  it  is  to  arise,  and  corpus  of  the 

tator  bequeathed  certain  slaves  to  the  fund  so  set  apart  is  directed  to  fall  into 

widow  and  directed  that  "they  may  be  the  residue  on  the  death  of  the  annui- 

worked  on  my  general  estate  under  the  tant.  Carmichael  v.  Gee,  L.  R.,  5  App. 

control  of  my  executors,  who  shall,  as  Cas.   (Eng.)   588;    May   v,   Bennett,  i 

long  as  she  lives,  pay  to  her  annually  Russ.  (Eng.)  370;  Wright  i\  Callender, 

out  of  the  proceeds  of  my  general  estate  2    De  G.  M.   &   G.    (Eng.)    652.    See 

the  sum  of  $600  in  full  compensation  Bright    v,    Larcher,    3    Dc  G.    &  J> 

for  the  use,  labor  and  profits  annually  (Eng.)  148;  Davies  v.  Wattier,  i  S.  & 

of  said  slaves,"     Held,  that  this  pro-  St.  (Eng.)   463;    Miner  v.  Baldwin,  i 

vision  for  the  widow  ended  with  the  Sm.  &  G.   (Eng.)  522;   Croly  v.  Weto. 

emancipation  of  the  slaves.     Boykin  v.  3   D-   M.   &  G.   (Eng.)   903;    Mills  r. 

Bo3'kin,  21  S.  Car.  513.  Drewitt,  20  Beav.  (Eng.)  632;  Perkins- 

But  a  direction  in  a  will  to  pay  the  v.  Cooke,  2  J.&  H.  (Eng.)  393;  Ander- 

interest  often  thousand  dollars  to  a  leg-  son  v.  Anderson,  33  Beav.  (Eng.)  223; 

atee  during  her  natural  life,  and  after  Magill    v.   Murphy,    i   L.   R.  Ir.  496. 

her  death  **to  divide  the  said  principal  Compare  Baker  v.  Baker,  6  H.  L.  C 

sum  of  ten  thousand  dollars"  equally  (Eng.)  616;  Miller  v.  Hadlestone,  3  M. 

among  her  then  surviving  children,  is  &  G.  (Eng.)  514;    s.  c,   21    L.  J.,  Ch. 

not  a  direction  to  invest  that  sum  for  (Eng.)  i. 

thebenefitof  such  children,  so  as  to  en-  Such  an  annuity  is  in  fact  demon- 
title  them  to  receive  the  increase  in  value  strative.  See  Demonstrative  An- 
of  securities  purchased  by  the  trustees  nuities,  §11,  i,  a,  note, 
with  the  fund  awarded  "them  by  the  As  to  when  an  annuity  is  chargeable 
orphans  court  "to  secure  annuities."  upon  the  whole  estate,  and  when  pav- 
Such  increase  goes  to  the  residuary  able  out  of  the  income  only,  see 
estate.  Middleton's  Appeal,  103  Pa.  Brewster's  Appeal  (Pa.),  12  Atl.  Rep. 
St.  92.  470;  §  VI,  3,  a,  (4),  note. 

1.  Wms.  Exrs.    (7th  Eng.  ed.)   1402;         For  an  instance  of  an  annuity  charged 

Gordon  t;.Bowden,6  Madd.  (Eng.)342;  upon  the  general  estate  and  not  upon 

May  V.  Bennett,  i  Russ.  C.  C.  (Eng.)  any  particular   part    thereof,  see  Mc- 

370;  Davies  v.  Wattier,  i   Sim.  &  Stu.  Daniel's    Appeal   (Pa.),   12   Atl.  Rep. 

(Eng.)  463,  Boyd  v.  Buckle,  10  Sim.  154. 
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the  testator's  death,*  at  the  legal  rate  which  obtains  at  the  place 

Bzecutor'i    Liability. — A     residuai'y  discretion  to  apply  interest  of  a  trust 

legatee  receiving  the  estate  or  any  part  fund  to  the  maintenance  of  an  infant 

of  it  from  the  executor  with  a  knowl-  beneficiary  during  minority.    Clark  v, 

edge  that  the  other  legacies  have  not  Butler,  4  Dem.  (N.  Y.)  378. 

been  paid  or  provided  for,  may  be  re-  Where  a  testator,  v/h  0  was  a  surety 

quired  to  refund,  with  interest,  to  the  upon  an  administraticn  bc:  id  given  by 

same  extent  to  which  the  executor  is  his  son,  bequeathed  a  legacy  to  his  sai  I 

liable  to  the  other  legatees.     Stephen-  son,  the   fact  that  said  legatee  was  in 

son  z\  Axson,  Bailey  Eq.  (S.  Car.)  274.  default  as  administrator  is  a  reason  for 

Where  the    executor,  after  making  withholding    payment   of   the    legacy 

the    proper    appropriation,   afterwards  until  the  contingent  liability  of  the  tes- 

sells  the  stock  out  and  wrongfully  ap-  tator's  estate  for  the  legatee's  default  is 

plies  the  proceeds  to  his  own  use,  he  discharged;  but  it  is  no  reason  for  re- 

and  all  who  stand  in  his  place,  includ-  fusal  to  allow  interest  to  accrue  upon 

ing  the  assignee  of  his  share  of  the  resi-  said  legacy  to  which  it  would  otherwise 

due,  although  assigned  for  value  before  be  entitled. 

the     devastavit,    are     estopped    from  In  such  case,  upon  the  distribution  of 

contending  that  due  provision  was  made  the  testator's  estate,  the  interest  due 

for    the    annuity,    and    the   deficiency  upon  the  legacy  should   be  computed 

caused    by    the    executor's  devastavit  thereon,   and   the  amount  thus  ascer- 

must  come  out  of  his  share  of  the  resi-  tained  should  be  invested  under  the  di- 

due.     Wms.  Exrs.  (7th  Eng.  ed.)  1404;  rection  of  the  court  until  the  legatee 

Thomas  v.  Montgomery,  i  Russ.  &  Myl.  is  entitled  to  receive  the  same,  or  until 

(Eng.)  729.  it  is  required  to  meet  the  liability  of  the 

1.  Wood  V.  Penoyre,  13  Ves.  (Eng.)  testator's  estate  as  surety  on  the  ad- 
333,  334.  See  also  Gibson  v.  Bott,  7  ministration  bond  of  the  legatee. 
Ves.  (Eng.)  96;  Sullivan  v.  Winthrop,  Sproul's  Appeal,  105  Pa.  St.  442. 
I  Sumn.  (U.  S.)  i;  Loring  v.  Wood-  The  reason  of  the  rule  is  that  interest 
ward,  41  N.  H.  391,  393;  Dawe  v.  is  payable  from  the  time  when  a  legacy 
Swan,  4  Mass.  208;  Rotch  v.  Emerson,  ought  to  be  paid  until  the  date  of  pay- 
105  Mass.  431;  Derby  v.  Derby,  4  R.  I.  ment  as  compensation  for  the  deten- 
414;  Clark  V,  Butler,  4  Dem.  (N.  Y.)  tion.  A  general  legacy  as  already 
37b;  Campbell  v.  Cowdrey,  31  How.  pointed  out  (^  VI,  2,  a,  (i)  is  payable 
rr.  (N.  Y.)  172;  Birdsall  v.  Hewlett,  x  one  year  after  the  testator's  death, 
Paige  (N.  Y.)  32;  Glen  v.  Fisher,  6  hence  if  not  paid,  interest  runs  from 
Johns.  Ch.  (N.  Y.)  33;  Booth  v.  Am-  that  period.  Hence  it  would  seem  that 
merman,  4  Bradf.  Sur.  (N.  Y.)  129;  in  States  in  which  the  legacies  are  pay - 
Koon's  Appeal,  113  Pa.  St.  621,  627;  able  one  year  from  the  date  of  the  ex- 
Huston's  Appeal,  9  Watts  (Pa.)  473,  ecutor's  letters,  and  not  from  the  tes- 
475,  477;  Martin  v.  Martin,  6  Watts  tator's  death,  the  interest  should  begin 
(Pa.)  67;  Eyre  i;.  Golding,  5  Binn.  (Pa.)  to  run  from  that  time.  In  some  States 
475;  Welsh  V.  Brown,  43  N.  J.  L.  371;  it  has  been  so  held.  Wheeler  v,  Hathe- 
Marsh  v.  Taylor,  43  N.  J.  Eq.  i;  Hoag-  way,  54  Mich.  547,  550. 
land  V.  Schenck,  i  Harr.  (N.  J.)  370;  But  in  others,  the  statutes  changinjr 
Hitch  V,  Davis,  3  Md.  Ch.  266;  Sparks  the  time  of  payment  to  one  year  after 
V.  Weedon,  21  Md.  156;  Hammond  v,  grant  of  letters  are  held  to  have  no 
Hammond,  2  Bland  (Md.)  306;  Down-  effect  upon  the  payment  of  interest. 
ing  V.  Bain,  24  Ga.  372;  Beal  v.  Crof-  Cooke  v.  Meeker,  36  N.  Y.  15.  18.  See 
ton,  5  Ga.  301,  311;  Hallett  v.  Allen,  13  Lawrence  i'.  Gruber,  3  Bradf.  (N.  Y.) 
Ala.  555;  Mills  V,  Mills,  3  Head  364;  In  re  Wallace's  Estate,  5  N.  Y.  S. 
(Tenn.)  705;  State  v.  Crossley,  69  Ind.  31;  Ogden  v.  Pattee  (Mass.),  21  N.  E. 
203.  No  exception  to  the  ordinary  Rep.  227;  Dustan  v.  Carter,  3  Dem. 
rule — that  a  legacy,  in  general,  begins  (N.  Y.)  149.  C(?«/rfl,  Bradner  7'.  Faulk- 
to  bear  interest  only  at  the  expiration  ner,  12  N.  Y.  472.  Compare  Way  v. 
of  a  year  from  the  testator's  death — is  Priest,  13  Mo.  App.  555. 
created  \>y  the  fact  that  a  sum  has  been  The  interest  runs  from  the  end  of  the 
bequeathed  to  one  for  life,  with  re-  year,  though  the  will  was  not  probated 
mainder  over;  or  that  the  life  benefi-  at  that  time.  Ogden  v.  Pattee  (Mass.), 
ciary  is  a  cestui  que  trust;  or  that  ex-  21  N.  E.  Rep.  227. 
ecutors  are  expressly  allowed  in  their  Contesting  the  will   does    not   stop 
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of  administration  ;  *  and  if  the  executor  have  assets,  the  interest 
will  be  due  from  that  period,  although  the  condition  of  the  estate 

running  of  interest,  although  the  ex-  Malcolm  v.  Martin.  3  Bro.  C.  C.  (Eng.) 

«cutor  has  a  right  to  retain  the  income  50;  Stapleton  v.  Conway,  x   Ves.  Sr. 

in  such  case  pending  the  suit.    Guthrie  (Eng.)   427.      See  Clark  v,   Butler,  4 

V.  Wheeler,  51  Conn.  208.    See  Kent  Dem.  (N.  Y.)  378. 

Z'.  Dunham,  106  Mass.  586.  Thus  if  a  legacy  is  given  in  the  cur- 

But  in  State  v.  Adams,  71  Mo.  620,  rency  of  Jamaica,  where  the  testator 

where  a  contest  over  a  will  is  begun  resided,  and   there  are  assets  and  ex- 

before  the  lapse  of  a  year  from  its  pro-  ecutors  in  both  countries,  the   legatee 

bate,  interest  does  not  begin  to  run  until  shall  be   allowed  interest  at  four  per 

the  end  of  the  suit.  cent,  only,  and  not  Jamaica  interest,  in  a 

In  Vandergrift's  Appeal,  80  Pa.  St.  suit  in  an   English  court  against  the 

1 16,  contesting  the  will  was  held  to  stop  English  executor.     Bourke  v.  Ricketts, 

the  running  of  interest    on   a    lej^acy  10  Ves.  (Eng.)  330. 

charged  on  a  devise  as  a  primary  fund.  The  principle  is,  that  the  fund  is  sup- 

The  general  rule  prevails,  unless  it  is  posed  in  the  course  of  a  year  after  the 

apparent  that  the  testator  did  not  so  testator's  death  to  come  into  the  hands 

intend,  and  the  fact  that  it  chances  that  of  the  executor,  and  that  the  executor 

a  trust  fund  created  by  the  testator's  can  make  four  per  cent,  of  it  in  Eng- 

deed  must  be  resorted  to  to  make  up  land.    If  it  were  proved  that  the  fund 

the  legacy,  and  that  this  fund  cannot  was  abroad  and  greater  interest  made, 

be  touched  for  this  purpose,  until  after  it  might  be    otherwise.     Wms.    Exrs. 

the  year,  does  not  afford  a  reason  for  (7th  Eng.  ed.)  X433;  Lord  Al  van  ley, 

not  applying  the  rule.    Koon's  Appeal,  in   Malcolm  v.  Martin,  3  Bro.  C.  C. 

113  Pa.  St.  621.  (Eng.)  50,  54. 

Upon  this  point  Mr.  Theobald  says:  For  a  case  in  which  the  rate  of  the 

**  Where  there  is  a  clear  gift  of  a  legacy,  lex  domicilii  was  allowed  under  pecu- 

a  direction  to  pay  it  out  of  a  particular  liar    circumstances,    see   Raymond    r. 

fund,  when  received,  will  not  alter  the  Brodbelt,  5  Ves.  (Eng.)  199. 

rule  that  the  legatee  is  entitled  to  inter-  In  South  Carolina,  the  lex  domicilii 

est  from  the  end  of  a  year  after  the  tes-  controls  the  rate.    Graveley  v,  Grave- 

tator's  death.     Wood  v.  Penoyre,  13  ley,  25  S.  Car.  i. 

Ves.  326.     See  Kirkpatrick  v,  Bedford,  Bate. — In  England,  the  rate  is  fixed 

L.  R.,  4  App.  Cas.  96.    But  if  the  trust  at  four  per  cent.    Wms.  Exrs.  (7th  Eng. 

to  pay   legacies  only   arises  after  the  ed.)  1431  ei  seq.     In  the  United  States, 

fund  is  got  in,  interest  is  not  payable  till  it  is  generally  the  same  as  the  l^al 

then.     Lord  v.  Lord,  L.  R.,  2  Ch.  App.  rate  allowed  on  contracts  in  the  ab- 

782;"  Theobald  on  Wills  (2nd  ed.)  138.  sence  of  special  agreement.     Wheeler 

Where  the  payment  of  vested  legacies  v,  Brem,  33  Miss.  126.  See  Clark  v.  But- 

was  postponed  by  the  operation  of  an-  ler,  4  Dem.  (N.  Y.)  378. 

other  clause  in  the  testator's  will,  for  Interest  due   legatees  must  be  com- 

the  benefit  of  his  widow,  until  after  her  piited  at  the  legal  rate,  whether   the 

•death,  held  that  the  legatees  were  rata-  money  earned  more  or  less.     Hoffman 

bly  entitled  to  interest  on  their  legacies  v.    Pennsylvania     Hospital,    i     Dem. 

from  the  expiration  of  one  year  after  (N.  Y.)  118;   Way  v.  Priest,  13   Mo. 

testator's  death.    Bonham  v,  Bonham,  App.  555. 

38  N.J.  Eq.  419.  Where  a  testator  directs  his  lands  to 

An  executor  cannot  claim  interest  on  be  sold,  and  a  part  of  the   purchase 

a  legacy  payable  to  himself,  where  the  money  to  be  invested  on  the  land  sold, 

money  was  within  his  control,  and  he  in  such  manner  that  the  interest  thereon 

might  have  applied  it  to  the  payment  shall  be  paid  annually  to  his  widow, 

of  his  legacy.      Re  Gerard,  i    Dem.  and  the  principal  to  his  executor  on  her 

(N.  Y.)  244.  death,  the  rate  of  interest  allowed  by 

aifts  Under  a  Power. — ^The  principle  law  at  the  date  of  the  investment  can- 
applies  to  gifts  by  appointment  under  not  be  afterwards  changed  to  the  preju- 
a  power  vested  in  a  married  woman  dice  of  the  widow  without  her  consent, 
since  such  legacy  is  payable  one  year  Wyckoff  v,  Wyckoff,  44  N.  J.  Eq.  56. 
from  testator's  death.  Tatham  v.  Where  the  executor  trades  with  the 
Drummond,  2  H.  &  M.  (Eng.)  162.  assets,    he    may    be    charged    with   a 

X.  Wms.  Exrs.  (7th  Eng.  ed.)  1432;  higher  rate,  and  in  extreme  cases  with 
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rendered  payment  of  the  legacy  impracticable,^  and  the  assets 
were  actually  unproductive.*  The  principle  applies  to  legacies 
directed  to  be  raised  out  of  the  land  in  aid  of  the  personalty,*  or 

compound      interest.      Heathcote     v.  Closkey  v.  Reid,  4  Bradf.  Sur.  (N.  Y.) 

Hulmer,  i  Jac.  &  W.  (Eng.)  122;  WiU-  334. 

Jams  V,  Powell,  15  Beav.  (Eng.)  461;  8.  Milltown  t;.  French,  4  CI.  &  Fin. 
BurnellT'.Brown,iJac.  &  W.(Eng.)  586;  (Eng.)  276,  311,  313;  Freeman  v.  Simp- 
Jones  V,  Foxall,  15  Beav.  (Eng.)  388;  son,  6  Sim.  (Eng.)  75. 
Arnold  v.  Arnold,  2  Mjl.  &  K.  (Ens.)  The  fact  that  the  legacy  is  directed 
365;  Kent  V,  Dunham,  106  Mass.  506;  not  to  be  raised  out  of  the  land  till 
Calloway  V,  Langhorne,  4  Rand.  ( Va.)  after  the  death  of  the  widow  does  not 
181.  See  Executors  and  Adminis-  prevent  the  land  from  being  charged 
TRATORS,  XVII,  5,  p.  426-431.  with  interest  from  one  year  after  the 

1.  Wood  V.  Penoyre,  13  Ves.  (Eng.)  death  of  the  deceased,  provided  the  gift 
3^  See  Kent  v.  Dunham,  7.06  Mass.  of  the  legacy  is  substantive,  distinct  and 
586;  Martin  v,  Martin,  6  Watts  (Pa.)  independent  of  the  direction  to  raise  it 
■67.  out  of  the  estate    after    the    w^idow's 

2.  Pearson  v,  Pearson,  i  Sch.  &  Lef.  death.  In  such  case  the  interest  will 
(Eng.)  10.  See  Fisher  t/.  Buerley,  30  be  charged  against  the  annual  rents  and 
Beav.  (Eng.)  268;  Sullivan  v.  Win-  profits  of  the  life  tenant,  or  allowed  to 
throp,  X  Sumn.  (U.  S.),  10,  11;  per  accumulate  against  the  inheritance,  as 
Story,  J.  most  nearly  conforms  to  the  testator's 

**The  executor  may  pay  the  legacy  intention.    Milltown  v.  French,  4  CI.  & 

within  the  twelve  months,  but  is  not  Fin.  (Eng.)  276,  310,   311;  Lyddon  v. 

compelled  to  do  so;  he  is  not  to  pay  in-  Lyddon,  14  Ves.  (Eng.)  558.    Compare 

terest  for  any  time  within  the  twelve  Bonham  v.  Bonham,  38  N.J.  Eq.  419. 

months,  although  during  that  time  he  Where  the  legacy  is  not  payable  un- 

may  have  received  interest.    But,  if  he  til  a  specified  contingency,  interest  does 

has  assets,  he  is  to  pay  interest  from  not  begin  till  the  contingency  occurs, 

the  end  of  the  twelve  months,  whether  Thus  a  bequest  to  "W  in  trust  for  my 

the    assets    are    productive    or    not."  grandson  L,  $2,000  to  be  paid  to  him 

Lord  Redbsdale,  in  Pearson  v.  Pear-  between  the  ages  of  twenty-one  and 

son,  I  Sch.  &  Lef.  (Eng.)  10.  twenty -five,  at  the  discretion  of  my  son 

It  has  accordingly  been  held  that  in-  W,"  expressly  charged   on    the    land 

terest  is  to  be  paid  from  the  time  it  is  with  a  provision  for  lapse  in  case  the 

<lue,  although  the  executor  has  not  at  grandson   died  under  twenty -five,  does 

the  time  assets  available  for  the  admin-  not  carrj'   interest  until  L  arrives  at 

istration    of  the    estate,  is    prevented  twenty -one,  and  W  exercises   his  dis- 

from    administering    by    impediments  cretion.    Dewart's   Appeal,  70  Pa.  St. 

-caused  by  the  legatee,  and  the  legatee  403. 

has  made  no  demand  for  the  legacy.  So  where  A  B  was  entitled  to  £7,000, 

Kent  V.  Dunham,  106  Mass.  586.  payable  on  the  death  of  C  D,  and  be- 

Even  if  the  securities  out  of  which  queathed  legacies  out  of  the  £7,000,  it 

the  legacy  is  payable  have  made  inter-  was  held  that  the  legacies  only  carried 

«8t  during  the  twelve  months,  it  goes  interest  from  the  death  of  C  D,  which 

to  the  residuary  legatee.     Webster  v.  occurred  thirty-three  years  after  that  o^ 

Hale,  8  Ves.  (Ens.)  410;  Pearson  v.  the  testatrix.    Earle  v,  Bellingham,  24 

Pearson,   1    Sch,  £    Lef.    (Eng.)    10;  Beav.  (Eng.)  448. 

Hilyard*8  Estate,  5  W.  &  S.  (Pa.)  30,  Effect  of  Exonerating  the  Porionalty— 

31;  Church  V.  Ackerman,  Saxt.  (N.  J.)  Legaoiei  Gliarged  Solely  on  Land— Per- 

40.    Earlier  cases  held  otherwise.  Max-  lonal  Liability  of   DeTlsee.^The  rule 

well  V,  Wettenhall,  2  P.  Wms.  (Eng.)  that  interest  runs  from  the  end  of  the 

26;  Juraham  v.  Postell,  i  McCad.  Eq.  year  on  a  legacy  charged  on  land,  is  for 

<S.  Car.)  94,  99.  the  convenience  of  the  executor,  and 

But  if  the  executor  voluntarily  pays  would  seem  applicable  only  to  cases  in 

the  legacy  within  that  time  pr  invests  it  which  the  charge  is  in  aid  of  the  P^r- 

in  the  name  of  the  legatee,  the  interest  sonalty.    Freeman  v.  Simpson,  6  Sim. 

goes  to  the  legatee  from  the  time  of  (Eng.)  375. 

payment   or    investment.     Sullivan  v,  A  legacy  charged  solely  on  the  land 

Wlntrop,  I  Sumn.  (U.  S.)  i.    See  Mc-  partakes  of  the  nature  of  a  specific  be- 
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charged  upon  another  bequest.* 

On  the  other  hand,  the  testator  may,  of  course,  provide  that 
interest  shall  begin  at  any  time,*  but  directions  that  the  legacy 
shall  be  paid  "as  soon  as  possible,"*  or  "as  soon  as  the  execu- 
tors shall  think  proper;"*  or  "that  the  bequest  shall  be  paid" 
within  one  year  at  the  convenience  of  the  executors ;  *  or  that 
the  executors  "shall  have  five  years  in  which  to  settle  my  estate;"* 

quest,  and  where  no  time  of  payment  Realty. — ^The  principle  of  Maxwell  v. 

is  mentioned  in  the  will,  interest  runs  Wettenhall,  anie^  has  been  held  inap- 

from  the  testator's  death,  if  the   land  plicable    to    a  legacy    directed  to  be 

yield   profits  from  that  time.     Maxwell  raised  solely  from  the  proceeds  of  the 

V.  Wettenhall,  2  P.W^ms.  (Eng.)  26,  27;  sale  of  realty  and  not  out  of  rents  and 

Stonehousev.  Evelyn,  3  P.Wms.  (Eng.)  profits  or  by  mortgage.     In  such  case 

252;  Shirt  v. Westby,  16  Yes.  (Eng.)  393;  "the   legatees  can  onl^'  claim  interest 

Pearson   v.   Pearson,    i    Sch.   &    Lef.  from   the  period  at  which  the  sale  of 

(Eng.)  10;  Spurway  v.  Glynn,  9  Yes.  the  real  estate  might  reasonably  have 

(Eng.)  483;  Crouch  v.  Eastman,  29  W.  been  effected,"  «.  ^.,  one  year  from  the 

Ya.  784;  Ingraham  v.  Postell,  i  Mc&ord  testator's  death.      Turner  v.  Buck,  L. 

Eq.  (S.  Car.)  94,  99;  George  v.  McMul-  R.,  8  Eq.  (Eng.)  301,  302. 
lin,  3  Del.  Ch.  269.  1.  Hertford    v,    Lowther,     9   Beav. 

On  the  other  hand,  where  the  legacy  (Eng.)  266.     See  Fisher  v.  Brierley,  30- 

is  charged  similarly  on  the  person  of  Beav.  (Eng.)  268. 
the  devisee,  interest    runs    from   *^the        Legacy  to  A  on  condition  that  she 

time  of  the  acceptance  of  the  devise,  pay  £3,000  to  B.     A   must  pay  interest 

upon  the  terms  of  the  will.   This  grows  to  B  from  one  year  after  testator's  de- 

out  of  the  nature  of  the  liability  as-  cease,  although,  by  reason  of  protracted 

sumed  by  the  acceptance  of  the  devise,  litigation  with   the  residuary   legatees. 

From  the  time  of  acceptance,  where  no  she  did  not  receive  her  legacy  till  some 

clog  or  condition  is  imposed   upon  the  years   after  the  death,  and   the  l^cy 

possession  or  enjoyment  of  the  land  meanwhile  made  no  interest.    Hertford 

devised,  the  devisee's  title  takes  effect,  zk  Lowther,  9  Beav.  (Eng.)  266. 
He  is  entitled  to  the  immediate  posses-        Legacy   Paid  Into   Court. — Where  a 

sion,  unless   it  is  held  under  an  out-  legacy  is  paid  into  court,  and  the  money 

standing  lease,  and  then  he  is  entitled  put  out,  the  legatee  is  entitled  to  any 

to  the  rents  and  issues  of  the  land,  as  interest   actually  earned;  but  unless  so 

landlord,  by  the  operation  of  the  will,  put   out,  or   unless,  on   notice,   he  has 

Such  sums  charged  by  a  testator  on  the  petitioned  to  have  it  put  out,   he  will 

person  of  his  devisee  are  not  pure  lega-  lose   the   interest.      Wms.    Exrs.    (7th 

cies   as   those  are  which  the  executor  Eng.  ed.)  1424;  Maxwell  v.  Wettenhall 

must  pay,  and,  therefore,  are  not  within  2  P.  Wms.  (Eng.)   27.     See   Whitall  r. 

the  general  rule  that  legacies  are  not  Cressman,  18  Neb.  508. 
payable  until  the  end  of  the  year  and        2.  Webster  v.  Hale,  8  Ves.    (Eng ; 

do  not  bear  interest  until  then.     There  410,  415;  Newman  v.  Bateson,  3  Swanst. 

is  no  estate  to  be  settled  by  the  devisee  (Eng.)  689. 

and   no  reason  for  delay.     As  soon  as        8.  Vernet  v,  Williams,  3  Dem.  (N 

he  accepts  the  devise  he  assumes  the  Y.)  349. 

burden,  and  is  also  entitled  to  the  profits        4.  Benson  7;.  Maude,  6  Madd.  (Eng-, 

of  the  estate    he   accepts,   when    not  15. 

encumbered  by  the  testator   by  other        6.  Bartlett  v.  Slater,  53  Conn.   102. 

provisions."     Agnew,  J.,  in  Hamilton  106. 

V.  Porter,  63  Pa.  St.  332,  334.     See  also         A  direction  to  apply  a  sum  for  build- 
Couch  V.  Eastham,  29  W.  Va.  784.  ing  a  church  where  it  is  wanted,  with- 

A  lease  from  a  testator  to  his  devisee  out  interest  in  the  meantime,  will  not 
is  merged  by  the  taking  effect  of  the  deprive  the  legatee  of  interest  if  pay- 
devise,  and  a  charge  on  the  premises  ment  is  delayed  by  litigation.  Fisher 
created  by  the  devise  will  bear  interest  v.  Brierley,' 30  Beav.  (Eng.)  268. 
from  such  taking  effect,  and  not  from  6.  In  re  Spencer  (R.  L),  1-2  Atl.  Rep. 
the  designated  expiration  of  the  lease.  124,  128.  Sec  Chambers  v.  Chambers 
Couch  V.  Eastham.  29  W.  Va.  784.  C^')'  7  S.  W.  Rep.  620. 

Legaeiei  Payable  Out  of  Frooeeda  of        Such    direction,    however,    exempts 

170 


Sights  of  BoviaaM      LEGACIES  AND  DEVISES,  and  LegateeB^ 

or  similar  expressions,  are  not  sufficient  to  take  a  legacy  out  of 
the  operation  of  the  general  rule.'  Where  a  legacy  is  given  to- 
A  to  be  paid  at  twenty-one,  and  if  he  should  die  before  attaining 
that  age,  to  B,  and  A  dies  before  twenty-one,  several  years  after 
the  testator,  B  is  entitled  to  interest  on  the  legacy  from  the 
death  of  A.*  Where  a  legacy  is  given  to  a  creditor  in  satisfac- 
tion of  a  debt  ^  to  a  wife  m  lieu  of  dower,  no  other  means  having 

the  executors  from  suits  for  legacies  for  shall  become  a  widow/'  falls  due  when 

five  years  after  their  appointment.    In  the  specified  contingency  occurs;  and 

re  Spencer  (R.  I.),  12  Atl.  Rep.  124.  where  the    legatee    became    a    widow^ 

A  testator  gave  to  his  executors  bonds  within  the  year,  it  was  keld  that  she  was- 

and    stocks  to  be  distributed    among  entitled  to  interest  on  her  legacy  from 

such  incorporated  societies  for  chari-  the  commencement  of  her  widowhood., 

table  purposes,  and  in  such  sums,  as  Booth  v,  Ammerman,  4  Bradf.  (N.  Y.) 

the  executors    should    determine,    the  129. 

distribution  to  be  made  within  three         where  a  will  gives  "the  entire  rents 

years.    Held^  that  the    direction  was  and  profits  of  the  estate  remaining  afler- 

valid  and  that  the  interest  received  after  debts  have  been  paid,'*  the  legatee  is- 

a  year  should  be  distributed  with  the  entitled   to  rents  and  profits  accruing- 

fund.    Pritchard  v.  Thompson,  29  Hun  pending  the  settlement  of  the  estate.. 

(N.  Y.)  295.  Guthrie  v,  Wheeler,  51  Conn.  207. 

X.  Sullivan  v.    Winthrop,    i    Sumn.        A  will  gave  a  legacy  of  a  certain 

(U.  S.)    11;    Lawrence  v.   Embree,  3  sum,  and  provided  that  in  satisfaction- 

Bradf.(N.Y.)  364;  Hoaglandv.Schenck,  of  the  legacv  the  legatee  might  select 

I  Harr.  (U.  S.)  370.  notes  due   tlie  testator  not  exceeding- 

Where  a  testator  directs  that  a  legacy  the  amount  to  be  transferred  to  her  by 

be  paid  "as  soon  as  practicable,"  inter-  the  executor,  together  with  such  of  the 

est  does  not  begin  to  run  for  a  year,  interest  notes  of  the  principal  sums  as^ 

and  the  case  is  not  altered  by  the  fact  would  make  the  principal  bear  interest 

that  the  testator  directs  that  a  trust  in  from   the    date    of   testator's    decease, 

favor  of  another  beneficiary  be  estab-  Heldy  that  the  legacy  bore  interest  from 

lished  **as  soon  as  possible,"  and  that  in  testator's    death.     Way    v.  Priest,    87 

the   latter  case  interest  shall  begin  to  Mo.  180:  s.  c,  13  Mo.  App.  555. 
run   at  the  testator's  death.     Re  Sav-        2.  Laundy  v.  Williams,  2  P.  Wms. 

age,  3  Dem.  (N.  Y.)  349.  (Eng.)  481. 

Legacies  to  be  paid  as  soon  as  the        The  year's  time  to  which  the  execu- 

estate  is  settled  do  not  carry  interest  tor  is  entitled  must  be  intended  to  be 

until   the  contingency   occurs.     If   the  from  the  death   of  the  testator.     Had. 

executors  should  fail  to  settle  the  estate  A's  death  occurred  within  the  year,  B 

when  by  law  they  ought  to  do  so,  the  must  have  waited   till   its    expiration., 

legatee's  remedy  is  in  the  county  court.  Laundy     v.     Williams,     2    P.    Wms. 

Such  settlement  cannot  be  compelled  (Eng.)  481. 

until  the  end  of  the  statutory  period        Legacy  Sul^ect  to  DlTeitlng  Gontin* 

allowed  for  settlement,  which  iii  Illinois  gency. — Where  a  vested  legacy  is  given 

is   two   years.     Valentine  v.  Rush,  93  to  an  infant  and  no  time  of  payment  is 

III.  85.  fixed,  and  the  legacy  is  given  over  upon 

Where   the  will  provides  that  the  in-  a  contingency,  the  infant  or  his  repre- 

terest  shall  be  paid  to  the  legatee  semi-  sentatives  are  entitled  to  the  interest, 

annually,  the  first  payment  will  become  which  has  accrued  due  till  the  contin- 

due  at  the  expiration  of  one  year  from  gency  happens.     Taylor  v.  Johnson,  2 

the  testator's  death.     Marsh  v.  Taylor,  P.  W.  504;  Barber  v.  Barber,  3  M.  & 

43  N.J.  Eq.  1.  Cr.  688;   Mills  v.  Robarts,  i  R.  &  M. 

But  where   legacies  are  to   be  paid  555. 
"within  three  years  -from  the  date  of        8.  Clarke  v.  Sewell,   3   Atk.  (Ene.>' 

the  probate  of  this  will,"  they  are   not  99;  Lynch   v.  Mahoney,   2   Redf.  (N. 
absolutely   due  until-  the  end  of  that     Y.)  434. 

period,    and    interest  should  be   com-  •    A  legacy  in  satisfaction  of  the  debts, 

puted  accordingl}'.      Kent  v.  Durham,  of  another  person  will  noU  prima  facicy. 

106  Mass.  591.  carry  interest  till  the  expiration  of  one- 

A  bequest  to  a  legatee  "in  case  she  year  from  the  testator's  death.     Askcw- 
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been  provided  for  her  support  during  the  first  year  after  the  tes- 
tator's death  ;  ^  or  to  a  minor  child,  by  a  parent,  or  one  in  loco 
parentis,  and  there  is  no  other  provision  for  his  maintenance,  in- 
terest  runs  from  the  testator's  death.*  Annuities,  in  the  absence 
of  a  contrary  disposition  in  the  will,  are  payable  at  the  end  of 
one  year  from  the  death  of  the  testator  and  bear  interest,  where 
interest  is  payable  thereon,  from  the  time  when  the  first  pay- 

V.  Thompson,  4  K.  &  J.  (Eng.)  630.  residue.    In  re  Cock's  Estate,  1  N.  Y. 

Where   the    'testator     charges    the  St.  Rep.  904. 
simple  contract  debts  of  another  per-        The  existence  of  the  exception  was 

son  on  his  lands  only,  the  interest,  as  denied  by  Gilson,  C.  J.,  in  Gill's  Ap- 

in    the  case  of  any  other  legacy    so  peal,  2  Pa.  St  221,  223,  and  the  alleged 

-charged  is  to  be  computed  from  the  tes-  analogy  between  a  legacy  in   lieu  of 

tators  death.    Shirt  v.  Westby,  16  Ves.  dower  and  a  legacy  in  satisfaction  of  a 

<Eng.)  392,  395.  debt  denied.  The  fatter  exception  exUts 

In   neither  of  these  cases  is  the  cred-  **to  effectuate  the  manifest  intention  of 

itor  entitled  to    interest  accrued    be-  the  testator.    In  addition,  it  is  obvious 

tween  the  death  of  the  original  debtor  that  if  the  debt  were  not  extinguished 

and  that  of  the  testator.  Shirt  v.  West-  till  the  expiration  of  the  j^ear,  it  would 

by,   16   Ves.    (Eng.)    393;    Askew    v,  bear  interest  in  the  meantime;  and  mat 

Thompson,  4  K.  &  T.  (Eng.)  620.  it  is  consequently^  immaterial  whether 

But  if,  instead  of  directing  the  payment  the  interest  be  paid  on  the  debt  or  on 

of  debts,  testator  directs  the  proceeds  th*  legacy.    A   widow's  dower,  how- 

•of  certain  property  to  be  applied  among  ever,   is  extinguished,  not  by  present 

such  persons  as  have  "any  just  or  indis-  payment  of  her  legacy,  but  by  her  elec- 

putable  demand"  upon  a  third  person,  tion  to  take  it  in  satisfaction ;  and  as  it 

back  interest  must  be  paid  upon  debts  does  not  bear  interest  in  the  meantime, 

-carrying  interest  (in  the  case  of  bonds  there  is  no  occasion  to  allow  interest  on 

-even  up  to  the  penalty),  as  a  part  of  its  substitute.     Should   the  widow  not 

the  original  claim  as  far  as  the   fund  think  the  legacy  without  interest  a  fair 

will  go.      Astor    V.  Gregory,  6  Ves.  equivalent  for  her  dower,  she  is   not 

<£ng.)   151.     See  Creuze  v.  Hunter,  2  bound  to  take  it."    To  the  same  effect 

Ves.  Tun.  (Eng.)    157.  are    Lowndes    v.   Lowndes,    15    Ves. 

1.  FoUard  v.  Pollard,  i  Allen  (Mass.)  (Eng.)  310;  Raven  v,  Waite,  i  Swanst 

.490;  Pollock  V.  Learned,  102  Mass.  49;  (Eng,)  553;  Story,  J.,  in  Sullivan  r. 

Towle  V.  Swasey,  106  Mass.  100;   Bui-  Winthrop,  1  Sumn.  (U.  S.)  14;  Dutch 


lard  V.  Benson,  i  Dem.  (N.  Y.)  486,  Church  v,  Ackerman,  i  N .  J.  Eq.  40, 
493;  Williamson  v,  Williamson,  6  43;  Howard  v,  Francis,  30  N.  J.  Eq- 
Paige   (N.  Y.)   298,  305;    Seymour  v,    444,  448;  Stout  v.  Stout,  44  N.  J.  Eq. 


BuUer,  3    Bradf.    Sur.    (N.   Y.)    193;  479 
Hepburn  v.  Hepburn,  2  Bradf.  Sur.  (N.        2.  Wilson  v.  Maddison,   2    Y.  &  C. 

Y.)  74;  Parkinson  V.Parkinson,  2  Bradf.  (Eng.)   C.  C.  372;  Beckford  v.  Tobin, 

Sur.  (N.  Y.)  77;  Irly  v.  McCrae,4  Des  •  i  Ves.  Sr.  (Eng.)  310;  Crickett  v.  Dol- 

saus.  (S.  Car.)  422,  423.  by,  3  Ves.  (Eng.)  13;  In  re   Richards, 

So,  although  such  legacy  exceeds  in  L.  K.,  8  E^.  Cas.  (£ng.)  119;  Wilson  r- 

value  her  dower  interest.   In  re  Combs,  Maddison,   2  Y.  &  C.  C.  C.  (Eng.)  372. 

3  Dem.  (N.  Y.)  348.  See  Sullivan  v,  Winthrop,  i  Sumn.(r. 

A  provision  directing  executors    to  S.)  i,  13, 14;  Loring  v.Woodward,4iN< 

invest,  within  three  months  after  testa-  H.  393;  Brown  v.  Knapp,  79  N.  Y.  136; 

tor's  death,  so  much  of  his  property  as  King  v.  Tallot,  40  N.  Y.  76;   Lupton  r. 

will  yield  an  annual  income  of  $1,000,  to  Lupton,    2    Johns.    Ch.  (N.   Y.)  614; 

be  paid  to  the  widow  semi-annually  in  Lynch  v,  Mahoney,  2  Redf.  (N.  Y.) 

lieu  of  dower,    shows  an  intention  to  4^4;  Burtis  v.  Dodge,  i   Barb.  Ch.  (N- 

•charge  the  annuitv  to  the  widow  on  the  Y .)  77;  Thorn  «.  Gamer,  4a  Hun  (N. 

whole  estate  until  such  investment  is  Y.)  507;   Re  De  Lcger,   3    Dem.  (N- 

made,  and  the  estate  having  become  so  Y.)  233;  Marsh  v,  Taylor,   43  N.  T.  Eq. 

<lecreased,    before    the    investment    is  i;  Welsh  v.  Brown,  43   N.  J.  L..  37; 

made,  that  the  arrears  of  the  annuity  Howard  v.  Francis,  30  N.  J.  Eq.  444* 

•exceed  the  remaining  principal  and  in-  448;  Miles  v,  Wister,  5  Binn.  (Pa.)  4771 

-terest,  the  widow  is  entitled  to  the  entire  479;  Magof&n  v.  Patton,  4  Rawle  (Pa-) 
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113,   11^;  Cooper  V.  Scott,  63  Pa.  St.  Death. — Of  course  there  is  nothing -to 

139;   Flinn  v.  rlinn,  4  Del.  Ch.  44,  47;  prevent  the  testator  placing  himself  in 

Anderson  v,  Piercy,  20  W.  Va.   282;  loco  parentis  to  any  of  these  relations, 

Hart-t^.  Williams,  77  N.  Car.  426;  Mc-  nor    to    preclude  him  from    allowing 

Williams  v.  Falconi  6  Jones   Eq.  (N.  maintenance  to  any  of  them  by  the  ex- 

Car.)  23^;  Allen  v.  Crosland,  2  Rich,  press  words  of  the  will.    Newman  v, 

Eq.  (S.  Car.)  68.  Bateson,  3  Swanst.  (Eng.)  689;  Pick- 

If  the  infant  is  en  ventre  sa  mere  at  wick  v.  Gibbes,  i  Beav.  (Eng.)  271. 

testator's  death  interest  runs  only  from  In  Townsend's  Appeal,  106  Pa.  St. 

its  birth.     Rawlins  v.  Rawlins,  2  Cox  268;  s.  c,  51  Am.  Rep.  523,  it  was  keld 

(Eng.)  425.    See  Doe  v.  Clarke,  2  H.  that  where  a  legacy  is  made  in  trust  to 

Bl.  (Eng.)  399.  Apply    its  income   to  the  support  and 

The  exception  does  not  apply  if  other  maintenance  of  the  legatee,  such  legacy 

provision  is  made  for  the  child  in  the  bears  interest  from  the  date  of  testator'^ 

will.    Story,  J.,  in  Sullivan  v.  Win-  death.     Especially  is  this  so  when  the 

throp,  1  Sumn.  (U.  S.)  1, 13, 14;  Lyon  v,  legacy  is  to  be  paid  by  the  executors 

Industrial    School,    5    N.  Y.   S.  326;  transferring  to  the  trustees  for  the  lega- 

Williamson  v.  Williamson,  6  Paige  (N.  tee  interest  bearing  securities,  belong- 

Y.)  299;  Kerr  v.  Bosler,  62  Pa.  St.  183,  ing    to  testator's    estate.    It  is  imma- 

188.  terial  that  the  legatee  in  such  case  is  an 

Nor  where  the  child  has  other  means  adult,  and   not  closely  related  to  the 

of  support.    Cooper  v.  Scott,  62  Pa.  St.  testator. 

139;  Kerr  r.  Bosler,  62  Pa.  St.  183,  187;  A  testator,  in  addition  to  a  life  inter- 
Matter  of  Morgan,  19  N.  Y.  515;  Lyon  est  in  a  house,  left  to  his  aged  sistei*  a 
T'.  Industrial  School,  5  N.  Y.  S.  326.  life  estate  in  $4,000,  which  was  gfiven  to 
But  see  Chambers  v.  Goldwin,  xx  Ves.  a  trustee.  During  his  lifetime  she  had 
(Eng.)  I.  been  wholly  dependent  on  him.     Held 

Nor  to  a  grandchild,  unless  the  testa-  that,     under    the    circumstances,    she 

tor  stands  in  loco  parentis.     Lupton  v.  should  be  paid  the  interest  of  the  $4,000. 

Lupton,  2  Johns.  Ch.  (N.  Y.)  614,  628;  from  the  time  of  the  testator's  death, 

Van  Bramer  v,  Hoffman,  2  Johns.  Cas.  Re  Wood,  x  Dem.  (N.  Y.)  559. 

(N.  Y.)  200;  Marsh  v,  Taylor  (Md.),  But    where    a    testator    bequeathed 

10  Atl.  Rep.  486;  Howard  v,  Francis,  $1,000,000  to  his  son,  to  be  paid  within 

30  N.  J.  Eq.  444,  448;  Huston's  Appeal,  eigtheen  months  after  his  decease,  and 

9  Watts  (Pa.)  476;  Kerr  v.  Bosler,  62  the  son  was  about  twenty-seven  years 

Pa.  St.  183,  180;  Smith  v,  Moore,  25  old,  had  no  estate  of  his  own,  had  been 

Vt   127,   137;    Walker  v.  Walker,  17  supported  by  testator  all  his  life,  was 

Ala.  396,  400.  in  poor  health,  though  not  wholly  in- 

In  Bowman's  Appeal,  34  Pa.  St.  19,  capacitated  for  business,  and  was  one 

23,  it  was  said  that  where  the  bequest  of  the  executors,  and  by  qualifying  as 

was  to  a  grandchild  whose  parent  is  executor  could  earn  much  more  in   a 

dead,  the  testator,  the  grandfather,  is  to  year  than  he  had  ever  received   from 

be  presumed  to  stand  in  loco  parentis,  his  father  in  the  same  length  of  time; 

See  Chisolixi  v.  Chisolm,  4  Rich.  Eq.  held,  that  the  legacy  would  not  bear 

(S.  Car.)  266,  270.  But  c<?»»/tf re  Leech's  interest  from  testator's  death.     Thorn 

Appeal  in4APa.  St.  140;  Kerr  v.  Bosler,  r.  Garner.  42  Hun  (N.  Y.)  507. 

62  (Pa.)  1. 183,  188.  Interest  is  not  allowable  on  a  legacy 

As  to  meaning  of  phrase  in  loco  pa-  to  a  child  ten  years  of  age,  to  support 

rentisy  see  ^  III,  5,  note.  whom  the  testatrix  was  under  no  legal 

The  exception  does  not  apply  to  a  or  moral  obligation,  payable  "when  she 
niece,  a  goddaughter,  or  an  illegitimate  shall  have  arrived  at  the  age  of  twentv* 
child.  Lowndes  v,  Lowndes,  15  Ves.  five  years,"  where  it  appears  that  the 
(Eng.)  301;  Story,  J.,  in  Sullivan  v.  legatee's  father  was  living,  and  bound 
Winthrop,  1  Sumn.  (U.  S.)  14;  Page's  to  support  her,  and  that  she  was  sup- 
Appeal,  7x  Pa.  St.  402.  ported  by  her  uncle,  and  not  dependent 

Nor    to    adult    children.     Raven  v.  on  the  interest  on  the  legacy;  and  it  is 

Waite,  I  Swanst.  (Eng.)  553;  Wall  v.  immaterial     that    there   is    no    other 

Wall,  15  Sim.  (Eng.)  5x3;' Sullivan  v.  provision  for  her  in  the  will.     Even  if 

Winthrop,  x  Sumn.  (U.  S.)   i,  13,  15;  interest  were  allowable,  it  would  be  al- 

Howard  v.  Francis,  30   N.  J.  Eq.  444.  lowed   only   until   the  legatee  became 

But  see  Brock  v.  Sawyer,  39  N.  H.  547;  twenty -one  years  of  age.     Lyon  v.  In- 

Chambers  v.  Goldwin,  xx  Ves.  (Eng.)  i.  dustrial  School  Assn..  5  N.  Y.  S.  326. 

Bxyieiiiom  WMeli  OiT«  Intereit  firoxn  Legaoiaa  and  Annuifeiaa  for  Mainta- 
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I 

luuicd    and    Support    of    mnon    aiUL  his  widow,  who  is  made  tenant  for  life 

python. — See  also,  ^  IV,  3,  note.  of  the  income  of  the  residuary  estate, 

Where  the  will  provides  that  testa-  will  not  be  construed  to  mean  that  the 
tator*s  minor  daughter  is  to  receive  her  division  shall  be  made  immediately  up- 
education  and  support,  but  fixes  no  on  her  death,  where  the  will  also  pro- 
limit  as  to  the  extent  of  either,  the  es-  vides  that  in  case  of  the  death  occur- 
tate  is  liable  for  her  support  until  she  ring  before  the  children  of  a  daughter 
becomes  of  age,  and  for  such  an  educa-  are  of  age,  the  executors  shall  applj  so 
tion  as  her  circumstances  and  condi-  much  of  the  income  to  the  support  of 
tion  in  life  would  reasonably  afford,  such  children  as  they  mar  deem  neces- 
In  re  Simon's  Will,  55  Conn.  '239.  See  sary,  until  they  attain  their  majoritj, 
McCloskey's  Estate,  14  Phila.  (Pa.)  when  the  executors  shall,  if  they  see  fit, 
^55.  give  to  each  one  his  share;  and  upon 

A  bequest  to  testator's  widowed  sis-  the  death  of  the  widow,  the  children  of 
ters,  who  had  been  living  with  the  tes-  a  daughter  who  died  before  her,  being 
tator,  of  "comfortable  support,  equal  to  minors  and  in  distress,  are  entitled  to 
what  they  now  have,"  includes  board,  a  reasonable  allowance  from  the  in- 
lodging,  clothing,  such  as  they  were  come  for  maintenance.  Patterson  v, 
receiving  from  the  testator  at  the  date  Read,  42  N.J.  Eq.  146. 
of  the  will,  without  reference  to  the  Where  a  will  provided  that  after  the 
performance  of  services  by  them  such  payment  of  the  debts  and  legacies 
as  they  were  in  the  habit  of  rendering  specified,  the  residue  of  all  the  testator's 
during  his  life.  Alsup  v,  Clarke,  15  property  was  to  be  held  in  trust  for  a 
Lea  (Tenn.)  71.  certain  period,  and  out  of  the  rents  and 

A  child  for  whose  support  provision  profits  to  be  collected  therefrom  the  ex- 
is  made  by  his  mother's  will,  who  has  ecutors  were  to  pay  to  the  widow  such 
not  received  support  from  that  source,  sum  or  sums  as  may  be  necessary  for 
but  has  been  maintained  by  his  father,  the  support  of  such  widow,  and  the 
•cannot  have  the  amount  of  such  main-  support  and  education  of  the  minor 
tenance  allowed  him  in  the  distribution  children,  and  the  county  court  before 
under  the  will.  Wikle  v,  Wooley,  81  such  debts  were  paid,  and  while  the  es- 
Oa.  106.  Compare  Lee  v.  Smith,  84  tate  was  still  unsettled,  ordered  the  ex- 
Va.  289.  ecutors  to  pay  a  certain  sum  for  such 

But  where  the  bequest  is  a  sum  of  support  and  maintenance.     Held^  that 

money  to  A  "as  guardian  of  his  (testa-  as  under  the  will  the  executors  were 

tor's)  son"  B,  to  be  expended  in  his  ed-  not  to  pay  such  sum  or  sums  for  that 

ucation,  and  the  balance  of  his  estate,  purpose  until    the  residue  was  ascer- 

"after  deducting  said  several  sums,"  was  tained  and  the  trust  invested,  the  court 

to  go  to  C  upon  the  son's  coming  of  was  not  authorized  to  make  the  order, 

age;  held^  that  he  was  entitled  to  an  Jasper  v.  Jasper  (Oreg.),  22  Pac  Rep. 

unexpended  balance  remaining  in   the  152. 

guardian's  hands  in  preference  to  C  or        Under  a  will  in  form  as  follows:  **In 

the  next  of  kin.      Nyce  v,  Nyce,   59  case  of  any  accident  with  me  I  give  all 

Md.  III.     See  Nahmens  v.  Copelly,  2  my  property  and  money   to    my  wife 

Dem.  (N.  Y.)  253.  A  B,  with  this  proviso:  That  she,  mv 

Under  a  devise  in  a  will  of  a  fund  in  wife,  provide  for  my  adopted  daughter, 

trust  for  the  maintenance  and  education  C  D.'      Held,  that  the  adopted  daugh- 

of  the  two  minor  children  of  the  testa-  ter,  who  after  the  testator's  death  until 

tor,  naming  them,  each  child   is  enti-  the  time  of  her  marriage  was  supported 

tied  to  share  equally  in  the  fund,  with-  by  the  widow  and  after   that    by  her 

out  regard    to     their    different    needs,  husband,  could  not  have  any  share  of 

Jones  V.  Foote,  137  Mass.  543.    But  see  the  estate  set  off  to  her,    and    while 

Hayne  v,  Dunlap,  72  Ga.  534.  otherwise  provided  for  could  not  claim 

The  mere  fact  that  the  will  author-  support  from    the    widow.     Taylor  v. 

izes  the  executors  to  apply  the  interest  Elder,  39  Ohio  St  535. 
to  the  maintenance  of  the  infant  dur-         A  testator  gave  income  to  his  wife 

ing  minority  does  not  make  the  inter-  "to  be  for  her  support  and  the  support 

est    run    from    the    death    unless    the  of  my  children."     Held^  that  the  chil- 

discretion   has  been  exercised.    Clark  dren  had  a  vested    beneficial    interest, 

V,  Butler,  4  Dem.  (N.  Y.)  378.  other  parts  of  the  will  sustaining  this 

A  provision  in  a  will  that  the  prop-  construction;  and  that  a  daughter  jf 
erty  shall  be  divided  among  the  testa-  .nineteen,  who  left  her  mother's  board- 
tors  grandchildren  upon  the  death  of  ing  place  because    of  a  disagreement, 
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idid   not  lose  her  claim  to  a  support,  be  paid  to  her,  as  long  as  she  may  live, 

Proctor  V,  Proctor,  141  Mass.  165.  the  sum  of  two  thousand  dollars  per 

Where  it  is  apparent  that  the  testa-  annum.    To  my  wife  I  give  absolutely 

tor  contemplated  the  distribution  of  his  all  my  household  furniture,  books  and 

•estate  among  his  children  on  the  death  ornaments.''    By  a  codicil  he  directed: 

of  his  widow,  on  that  event  a  provision  "I  desire  my  dear  niece,  L    F,   but  to 

for  the  education  and   maintenance  of  whom  I  cherish  the  feelings  of  a  father, 

•one  of  them  during  the  widow's  lifetime  to  be  so  treated  and  regarded  in  the  law 

becomes  nugatory.    Diebold  v,  Imhof,  as  if  she  were  really  my  child,  receiv- 

2  Dem.  (N.  Y.)  199.  ing  during   her   lifetime  such   income 

A  testator  in  his  will  provided  as  fol-  from  my  estate  as  if  she  were  really  my 

lows:  "I    direct    and     will    that    my  child,  and  I  postpone  the  operations  of 

children    shall    live    together  and  oc-  the  trusts  of  my  will,  so  as  fully  to  effect 

•cupy  my  homestead,  including  the  en-  this  result,  until     her    decease;   upon 

tire    Seventh  street  property    for    the  which  event  they  are   forthwith  to  take 

period     of    fifteen    years    after      my  full   effect,  as   expressed  in   the  will.' 

•death   at  least,  and    as    much    longer  And  by  a  second  codicil  directed:  "The 

.as    meets     with    the     approval    of'  a  codicil  which  I  added  to  my  will  the 

majority  of  my  children,"  and  in  a  sub-  other  night,  Ma^'   24th,  means  that  I 

:sequent  clause  further  provided  as  fol-  wish  my  niece,  C  F  F,  to  be  considered 

lows:  "I  will  and  direct  that  my  per-  as  my  daughter,  and  to  take,  out  of  the 

sonal  estate,  after  the  payment  of  my  income  of  my  estate,  all   that  she  re- 

debts,  shall  be  divided  among  my  heirs,  quires  to  render  her  more  than  com- 

share  and  share  alike,  and  my'  real  es-  fortable  in  her  housekeeping  during  her 

tate,  after  the  expiration  of  the  time  lifetime.    I  do  not  desire  to  postpone 

herein  named  for  the  occupancy  of  the  by  it  the  operations  of  the  trusts  of  my 

homestead  by  my  children."  Held^  that  will,  except  so  far  as  may  be  necessary 

no  intention  was  manifested  that  the  to  secure  the  above  object."    Held^Xh^t 

•children    availing    themselves  of    the  by  the  word  "proceeds"  the    testator 

permission    to  occupy   the   homestead  meant  income.     Held^ further^  that  the 

-should  be  supported  out  of  the  estate,  trustees  could  not  limit  the  claim  of  the 

On  the  contrary',  the  second  provision  widow   to  what  they   might    consider 

negatived  this  idea.     Walker's  Appeal,  judicious;    that  the  widow  and  niece 

116  Pa.  St.  419.  were  entitled  to  the  whole  income  if,  in 

To  bo  Paid  aa  Noodod. — By  the  terms  their  discretion,  they  required  it.    Rob- 

•of  his  will,  a  testator  devised  to  a  mar-  ert's  Appeal,  92  Pa.  St.  407. 

ried  daughter  a  specified  sum  of  money,  A  testator  gave  the  residue  and  re- 

*^to  be  paid  to  her  at  such  times  and  in  mainder  of  his  estate  to  trustees  in  trust 

.such  sums  as  she  may  be  in  need  of  it;  to  keep  the  same,  "with  so  much  of  its 

but  put  it  not  into  the  hands  of  her  bus-  accumulations  as  may  be  added  thereto," 

band,  as  I  will  it  to  be  kept  clear  from  at  interest,  and  to  pay  to  his  wife  "such 

all  his  claims."     Held^  in  an  action  bv  part  of  the  interest  or  income  of  the 

the  devisee  against  the  executor,  that,  same  as  in  her  opinion  she  may  need, 

•on  his  conversion  of  the  estate  into  mo-  or  as  she  may  from  time  to  time  signify 

ney,  she  became  entitled  to  receive  of  to  them  a  desire  to  receive,  for  her  use 

him  all  of  the  legacy  necessary  to  sup-  or  benefit  during  her  natural  life,  it  be- 

ply  her  reasonable  needs;  that  he  was  ing  my  will  that  she  shall  always  have 

liable   to   her  for  interest  received  by  at  her  command,  so  long  as  sh%  shall 

him  thereon;  and   that  his  final  settle-  live,  as  much  of  said  interest  or  in<^ome 

ment  report  could  be  set  aside  to  com-  as  may  seem  to  her  desirable."  He  then 

pel  him   to  account  for  such  interest,  providfed  that  thr  trustees  should  papr 

Zeek  V,  Reed,  69  Ind.  319.  $500  to  each  of  his  two  children  semi- 

A     testator    devised    his    estate    to  annually,  and   that  "such  part  of  said 

trustees,  to  be  subject  to  payments  as  interest  or  income  as  may  not  be  needed 

follows:  "First.  To  so  much  of  the  pro-  to  pay  said   sum  to  each  of  my  said 

-ceeds  of   said  property  as  my  dearly  children  semiannually,  and   to  supply 

beloved  wife  may  deem  necessary  for  the  wants  of  my  said  wife  during  her 

the  maintenance  of  herself  and  my  dear  life,  shall,  from  time  to  time,  when  re- 

niece;  they  living  in  such  style  as  my  ceived,  or  when  on  hand,  be  added  to 

«aid  wife  may  think  best  to  promote  said  residue  and  remainder  of  my  estate 

their  happiness  and  comfort  during  her  here  given  in  trust,"  with  remainder  in 

lifetime.    If  my  niece  should  survive  fee  to  the  children,  after  the  death  of 

vay  wife,  then  I  direct  that  there  shall  the  wife.    The  will  also  contained  this 
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clause:  "Having  provided  aa  above  that  and  residue  of  my  estate,  real  and  per- 
my  said  wife  shall  receive,  or  have  at  sonal,  to  be  kept  by  her  during  her  life- 
her  command,  at  all  times,  so  much  of  time.  I  further  direct  that  after  the 
the  interest  or  income  of  the  estate  here  death  of  my  wife,  all  the  property  then 
given  in  trust  as  she  may  need  to  meet  remaining  shall  constitute  a  fund  for 
all  her  wants  of  whatever  nature  that  the  support  and  maintenance  of  my 
may  at  any  time  during  her  life  arise,  daughter  B  and  her  children  during 
and  so  much  thereof  as  may  seem  de-  her  life;  and  at  the  death  of  my  said 
sirable  to  her  for  her  own  personal  daughter  the  same  shall  be  equally  di- 
benefit,  and  for  all  other  purposes  to  vided  between  her  children.  I  further 
which  she  may  be  disposed  or  have  oc-  will  and  direct  that  if  at  the  death  of 
casion  to  apply  the  same;  it  is  my  will  my  daughter  B,  she  shall  not  have  left 
that  my  said  son  and  daughter  remain  any  living  child  or  children,  the  prop- 
with  their  mother  in  her  family  so  long  erty  shall  be  equally  divided  between 
as  may  be  agreeable  to  them,  and  that  the  living  daughters  of  my  brothers  C 
no  charge  be  made  against  either  of  and  D,  and  the  two  youngest  daughters 
them  for  board."  //eld,  that  the  widow  of  my  sister  E."  //eid,  that  the  "fund" 
was  entitled  to  call  for  and  receive  the  was  primarily  charged  with  the  sup- 
entire  income  of  the  estate,  at  least  after  port  of  B  and  her  children,  and  if  the 
deducting  the  annuities  to  the  children,  income  proved  insufficient  for  that 
although  her  entire  personal  and  house-  purpose  the  principal  could  be  resorted 
hold  expenditures  did  not  exceed  one  to.  Bierce  v.  Bierce,  41  Ohio  St.  241. 
fourth  part  of  the  income.  Weston  v.  So,  where  a  testator  gave  to  his  wife 
Tenkins,  128  Mass.  562.  the  use  and  income  of  his  house  and 

Liability  to  Debts  of  Legatee. — Stocks  lands  for  her  life,  and  directed  his  exec- 
given  to  B,  "subject,  however,  to  the  full  utors  to  supply  her  out  of  his  estate 
and  comfortable  maintenance  and  sup-  with  everything  that  she  might  need 
port"  of  A  during  her  life,  are  liable  or  desire  for  her  comfort,  sustenance 
for  A's  support  in  preference  to  B's  and  happiness,  the  executors  must  re- 
debts.  Cockerill  v.  Dale,  33  Gratt.  sort  to  the  principal  of  the  personalty 
(Va.)  4^.  for  the  widow's  support,  if  the  income 

A   will   provided   that  the  executor  be   insufficient.     Bonham  v.   Bonhara, 

should  retain  and  manage  certain  land  33  N.  J.  E^.  476.  See/^e  Blanck,  5  Dem. 

as  trustee  for  the  wife,  permitting  her  (N.  Y.)  301. 

to  use  so  much  of  the  income  as  might  A  will  provided  that  testator's  wife 

be  necessary  for  her  use  and  comfort,  should  have  for  life,  in  lieu  of  dower, 

Jt  was  shown  that  the  rents  were  en-  the  income  of  the  residue  of  his  estate, 

tirely  inadequate  to  support  the  wife,  and  so  much  of  the  principal  as  was 

then  in  infirm  old  age,  and  that  she  had  necessary  for  a  good  support,     //eld, 

no  other  income.    Held,  error  to  apply  that  the  application,  with   the  consent 

the  rents  to  pay  a  judgment  against  her  of  the  reversionary  legatee,  of  a  part  of 

as  surety,  not  /or  necessaries   furnished  the  principal  to  the  purchase  of  a  home, 

her,  or  in   any  way  connected  with  the  suitable  to  her  condition  in  life,  was 

estate.     Barnett  v,  Montgomery,  79  Ga.  warranted  by  the  terms  of  the   will; 

726.  and  that  it  was  not  necessary,  when  the 

Duration. — A  testatrix  left  her  chil-  income  became  insufficient  for  her  sup- 

dren  to  the  charge  of  E,  and  directed  an  port,  to  exaust  the  amount  of  the  prin- 

annual  payment  to  be  made  to  E  for  her  cipal  expended  in  the  house,  before  she 

services,     //eld,  that  the  annuity  ceased  would  be  entitled  to  draw  on  the  princi- 

upon  the  children's  becoming  of  age.  pal.     McKenzie  v,   Ashley,  145  Mass. 

Cox's  Estate,  15  Phila.  (Pa  )  537.  Com-  577. 

fare  Lyon  v.  Industrial  School,  5  N.  Where   the  widow  is  authorized  by 

Y.  St.  326,  §  II,  10,  (ff).  the  will  to  use  such  part  of  the  prind- 

Breaking  Into  Principal. — An  annu-  pal  as  in  her  judgment  she  may  require 
ity,  or  a  provision  in  the  nature  of  an  to  maintain  herself  in  style  suitable  to 
annuity,  for  the  payment  of  which  re-  her  station  in  life,  she,  and  not  the  exec- 
sort  may  be  had  to  the  income  of  a  utor  or  the  surrogate,  is  sole  judge  of 
fund,  but  which  is  not  directed  to  be  the  amount  required.  Re  Dickermazu 
discharged  from  such  income  exclu-  34  Hun  (N.  Y.)  585. 
sively,  is  an  alienable  interest,  and  a  The  use  and  income  of  the  entire  es* 
charge  upon  both  income  and  corpus,  tate  was  left  to  the  widow  for  life  or 
Re  Tilford,  J  Dem.  (N.  Y.)  534.  until  marriage  and  the  "said  property** 

A  devised  **to  my  wife  all  the  rest  —not  the  income  merely— was  placed 
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in  her  possession  for  the  family  and  for  death  it  should  descend  to  the  other 

the  education  and  support  of  the  testa-  children.    Held,  that  in  the  event  of 

tor^s     minor    daughter.    Power     was  the  insufficiency    of    the  income,  the 

given  to  the  widow  to  exchange  or  dis-  fund  itself  might,  in  the  discretion  of 

pose  of  the  real  estate  if  it  is  found  for  the  court,  be  used  to  procure  such  sup- 

her  comfort  and  convenience.    The  es-  port.    Longwith   xk  Riggs,  123  III.  258. 

tate  was  small.    Held,  that  the  widow  Annuity  Payable  Ont  of  Xnoome  Alone 

was  not  limited  to  the  income  of  the  — JfaWng  op  Arrearage!  of  Lean  Tears 

estate  for  the  support  and  education  of  firom  Snrplaa  Xnoome.    See  ^  II,  10,  e. 

the  daughter  and  herself,  but  might  en-  Where  an  annuity  is  granted  out  of 

croach  upon  the  principal  for  that  pur-  the  income    and    the    income    subse- 

pose,  upon  giving  bond  and  rendering  quently  turns  out  to  be  insufficient  for 

annual  accounts  to  the  court  of  probate,  full  payment,  the  deficiency  cannot  be 

In  re  Simon^s  Will,  55  Conn.  230.  made  up  from  the  corpus  of  the  estate. 

A  testator  gave  his  daughter  a  legacy  Delaney  v.  Van  Aulen,  84  N.  Y.  16;  2 

of  $4,000,  to  be  paid  to  her  .one  year  Am.  Prob.   337.    But  see  ^   II,  10,  /*. 

after  his  decease.     He  also   gave  her  Compare  Earl  v.  Bellingham,  24  Beav. 

one  fourth  of  the  remainder  of  the  es-  (Eng.)  445;  Gee  v.  Mahood,  L.  R.,  9 

tate.    Afterwards  by  codicil,  he  pro-  Ch.  D.  (£ng.)   151;  Baker  t^  Baker,  6 

vided  that  his  executors  should  pay  her  H.    L.    Cas.    (Eng.)    616;    Foster  v, 

the  whole  of  the  interest  on  the  money  Smith,  i  Phil.  (Eng.)  629. 

given  to  her,  and  **so  much  of  the  princi-  But  it  seems  that  such  an  annuitant 

pal  as  she  may  need,  and  her  circumstan-  is  entitled  to  have  the  arrearges  of  lean 

ces  may  require  from  time  to  time,"what-  years  satisfied  out  of  the  surplus  in- 

ever  was  remaining  at  her  death  to  go  to  come     of   after   years    that    are    full, 

her  issue,  and  faihng  of  issue,  then  to  Cochrane  v.  Walker,  4  Dem.  (N.  Y.) 

go  to  testator^s  grandchildren.    Held,  164;    Willson   v.  Tyson,  61    Md.   576. 

that  it  was  the  intention  of  the  testator  But  see  In  reChauncey,  6  N.  Y.  S.  103; 

not  to  make  any  unqualified  gift  of  the  Pierce's  Estate,  56  Wis.  560;  Brewster's 

principal  to  his  daughter,  and  that  pay-  Appeal  (Pa.),  12  Atl.  Rep.  470. 

ments  on  account  of  the  legacy  to  the  An  annuity  of  1,000,  "the  same  to  be 

legatee  were  not  to  depend  upon  the  paid  from  the  income  of  my  property," 

will  of  the  executor  but  legatee's  neces-  is  a  charge  upon  the  whole  estate  and 

sities.    Before  the  legatee  or  her  repre-  the  annuitant  can  maintain  an  action 

sentative  could  claim  any  part  of  the  for  the  annuity  against  the  administra- 

legacy  as  her  separate  estate  the  bur-  tion  de  bonis  non  with  the  will  an- 

den  of  proof  was  upon  her  to  show  that  iiexed,  while  the  estate  is  in  his  hands 

the  conditions  named  in  the  will  were  unsettled — if  the  gross  income  is  suffi- 

satisfied.     Reeves  v.  Beekman,  42  N.  cient  to  pay  the  annuity,  although  the 

J.  Eq.  613.  Compare  Haydel  v.  Hinck,  net  income  is  not.     Smith  v.  Fellows, 

72  Mo.  253.  131  Mass.  20. 

A  was  entitled  to  the  income  from  An  annuity  of  $50  payable  monthly 
$6,000,  which  sum  was  to  be  divided  out  of  any  money  which  should  come 
among  A's  children  at  his  death.  A  into  the  hands  of  the  executors  by  their 
was  in  receipt  of  $300  per  year  from  right  as  executors,  held,  to  mean  $50  a 
the  fund.  He  was  a  house  painter,  and  month  and  not  $50  a  year,  and  charge- 
bis  earnings  ordinarily  were  $2  or  $3  ble  on  the  entire  personalty  of  de- 
per  day,  but  he  and  his  wife  had,  for  a  ceased.  Langrick  v.  Gospel,  48  Mich, 
year,  been  unable,  from  malarial  inter-  xSc. 

mittent  fever,  to  work.  He  stated  that  When  a  testator  has  directed  that  a 
he  existed  upon  charity  and  upon  certain  person  be  maintained  and  sup- 
credit.  Held,  that  a  case  was  pre-  ported  out  of  the  income  of  his  estate, 
sented  in  which  the  court  was  justified  the  amount  of  the  allowance  should  not 
in  its  discretion  in  intrenching  upon  be  fixed  at  the  lowest  possible  sum,  but 
the  principal  in  behalf  of  the  children,  due  regard  should  be  had  to  the  cir- 
{Daniels,  J.,  dissenting.]  /?«  Muller,  cumstances  of  the  case  and  the  pre- 
29  Hun  (N.  Y.)  418.  vious  relations  of  the  testator  and  the 

A  will  gave  the  beneficiary,  a  feeble  beneficiary.     McCloskey's    Estate,    14 

minded  person,  a  share  of  the  estate,  to  Phila.  (Pa.)  255. 

be  held  in  trust  by  a  third  person,  to  be  Where  a  testator  gave  certain  lega- 

appointed  by  the  court,  who  was  to  ap-  cies  in  gross  sums  payable   in    instal- 

ply  the  income  from  such  share  to  the  ments,  with  no  reference  to  income  or  to 

support  of  the  beneficiary,  and  at  her  any  fund  as  a  source  of  payment,  the  di- 

13  C.  of  L.— 12  177 
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rection  that  payment  shall  be  made  so  as  Roth  well,  30  Beav.  (Eng. ;  516;  Stamper 

not  to  impair  the  testator's  investments  v.     Pickering,    9    Sim.     (Eng.)     176: 

or  cause  injury  or  loss  to  his  estate,  will  Wrouffhton  v,  Colquhoun,  i  De  G.  & 

not  make  them  payable  out  of  the  income  Sm.  (Eng.)  36,  357;  Hickman  v.  Up 

and  unproductive  assets  alone,  if  the  sail,  2   Giff.    (Eng.)    124;    Gordon    v. 

will  shows  that  he  had  a  clear  compre-  Bowden.  6  Mad.  (Eng.)  342;   Swallow 

hension  of  the  difference  between  an  v.    Swallow,   i    Beav.   (Exig.)  432,  n.; 

annuity  and  an  absolute  gift  of  gross  Torre  v.  Browne,  5  H.  L.  Cas.  (Eng.) 

sums  of  money;  but  such  legacies  will  555;  Haynes   v.  Havnes,  3  D.  M.  &  G. 

be  payable  within  a  reasonable   time  (Ene.)  590,    Lazonby  v.  Rawson,  4  D. 

out  of  the  corpus  of  the  estate.     Patter-  M.  £  G.  (Eng.)  556;  Upton  v.  Vanner. 

8on*s  Appeal  (Pa.),  16  Atl.  Rep.  38.  i  Dr.  &  Sm.  (Eng.)  594;  Horton  v.  Hall, 

Testator  owned  different  stocks  and  L.  R.,  17  Eq.   (Ens.)  437;  Pearsons, 

bonds,  selected  with  a    view  to  their  HelUwell,  L.  R.,  18  Eq.  (Eng.)  41 1. 
permanency  and    productiveness.    He        '*b.   And  if  there  is  a  clear  gift  of  an 

set    apart    four   funds,    comprised    as  annuity,  a  direction  to  set  a  fund  apart 

nearly  as  possible  of  equal  proportions  to  secure  it  which  is  to  fall  into  the 

of  the  same  kinds  of   securities,   and  residue  upon  the  death  of  the  annui- 

placed  them  in  trust  to  pay  the  income  tant,  does  not  disentitle  the  annuitant 

to  certain  legatees.    To  guard  against  to  have  arrears  made  up  out  of  corfus^ 

a  temporary  default  or  delay  in  the  since  the  direction  is  merely  a  means 

payment  of  the  income,  he  set  apart  to    the    end.    The     question    is    then 

another  fuTid  to  be  divided  into  four  merely  between  the  annuitant  and  the 

equal  parts,  the  income,  and  if  neces-  residuary  legatee.    Bright  v.  Laiches, 

sary    the  principal,  to  be  applied    to  j  De    G.   &   T.  (Eng.)  148;  Davies  7. 

make  up  such  delay  or  deficiency;  the  Waltier,  i  S.  &  St.  (Eng.)  463;   May  ?. 

four  amounts  and  the  unexpended  in-  Bennett,  i  Russ.  (Eng.)  370;   Miner  r. 

come  from  them,  to  go  to  the  residuary  Baldwin,    i    Sm.    &    G.    (Eng.)    522, 

estate  when  no  longer  needed  for  the  Wright  v,  Callender,  2  D.  M.   &  G. 

purpose    mentioned.      The    executors  (Eng.)  652;   Croly  v.  Weld,  3  D.  M.  & 

were  advised  not  to  charge  any  of  the  G.  (Eng.)  993;   Ingleman  v.  Worthing- 

securities     unless    for    good    reasons,  ton,  i  Jur.,  N.  St  (Eng.)  1062;  Mills  r. 

There  occurred   a  total  failure  to  pay  Drewitt,  20  Beav.  (Eng.)  632;  Perkins 

dividends  on  one  class  of  stock,  and  r.  Cooke,  2  J.  &  H.  (Eng.)  393;  An- 

for  years  payment  was  made  from  the  derson  v,  Anderson,  33  Beav.   (Ens.) 

reserve  fund  measured  by  the  dividends  223;  Magill  v.   Murphy,  i    L.    R.   Ir. 

paid  on  said  stocks  in  the  first  year  after  406;  Carmichael  v.  Gee,  L.  R.,  5  App. 

testator's  death,  with  the  assent  of  the  Cas.  (Eng.)  588  {compare  Pierrepont  r. 

cestuis    que    trustent.      Some  of    the  Edwards,  25  N.  Y.  128). 
stocks  became  less  productive  than  at        '*It  makes  no  difference  that  the  fund, 

testator's  death.     Held^  that    a    mere  if  directed  to  fall  into  the  residue  after 

diminution  in  dividends  should  not  be  the  death  of  the  annuitant,  may  go  to 

made  up  from  the  reserve  fund,  as  tes-  persons  other  than  the  residuary  lega- 

tator  must  have  contemplated  fluctua-  tees.     Wright  v,  Callender,  2  D.  M.  & 

tions  in  the  earnings,  but  the  reserve  G.  (Eng.)  652. 

should  only  be  drawn  upon  in  case  of  a        **In  these  cases   the  direction  to  set 

total  failure  of  income,  in  which  event  apart  a  fund    in   fact  amounts    o 

the  amount  drawn  should  be  measured  cliarge  upon  the  corpus, 
by  the  dividends  earned   in   the  year        **c.  But  if  there  is  a  direction  to  set 

following     testator's     death.      In     re  apart  a  sum  of  money  in  order  to  pav 

Thompson's  Estate,  4  N.  Y.  451.  an  annuity  out  of  the  dividend  with  a 

Whether  an  Annuity  la  Charged  on  gift  over,  the  annuitant  is  not  entitled 

Inoome  or  Ckurima. — Upon   the  further  to  come  u]x>n  the  corpus ,  and  it  is  a 

question  whether  an  annuity  is  charged  simple  case  of  tenant  for  life  and  re- 

upon  the  income  or  corpus  of  a  fund  set  mainderman.    Atty.  Gen.  v.  Poulden.  3 

aside  for  its  payment,  and  the  liabilities  Hare  (Eng.)  555;  Saker  v.  Baker,  6  H. 

ofsuch  annuity  to  make  good  arrears,  the  L.  Cas.  (Eng.)  616;  Hindle  v,  Taylor, 

following  distinctions  have  been  taken  aoBeav.  (Eng.)  109;  Miller  9.  Huddles- 

by  Mr.  Theobald.  ton,   17  Sim.   (Eng.)  71;  s.  c,  Mac.  & 

"a.   If  the  annuity  is  plainly  charged  G.  (Eng.)  513;   Michell  v.  Wilton,  23 

on  the  corpus,  it  is  of  course  liable  to  W.  R.  (Eng.)  789. 
make  good  arrears.    Picard  v,  Mitch-        **d.   When,  however,  the  annuity  is 

ell,  14  Beav.  (Eng.)   103;   Howarth  v.  charged  upon  the  income  of  the  whole 
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ment  is  due  and  is  not  made.*  When  the  residue  or  the  interest 
thereon  is  given  to  one  for  life,  remainder  to  another,  and  no 
time  is  fixed  for  the  interest  to  begin,  the  life  tenant  is  entitled 
to  interest  from  the  testator's  death  upon  the  clear  residue,  as 
afterwards  ascertained.*  But  where  the  testator  has  directed  the 
residua  to  be  invested  in  a  particular  way,  and  has  given  a  life 
interest,  in  the    fund  so  invested,  the  life  interest  commences 

estate  there  is  more  difficulty.    If  the  be  confined  to  the  income  of  each  year, 

capital    is   given  over  ^subject  to*   or  as    in    Stelfox    v.    Sugden,    x    Johns, 

'afler   the  payment    of  the  annuities,  (Eng.)  234,  or  that  it  was  to  determine 

the   corf  us  is  liable.     Phillips  v.  Guth-  immediately  on  the  annuitant's  death, 

ridge,  11  W.  R.  (Eng.)   12;  8  Jur.  N.  S.  as  in  Foster  v.  Smith,  i  Ph.  629;  Earle 

1196;  32   L.  J.,  Ch.  i;  4  De  G.  &  J.  v,  Bellingham,  24  Beav.  445,  arrears 

(Eng.)  531;   Stamper  v.  Pickering*  8  will  be  a  continuing  charge  during  the 

Sim.  (Eng.)  176;  Plaj'fair  v.  Cooper,  17  annuitant's    life    and  after    his  death. 

Beav.  (Eng.)  187;  ^x /ar/<?  Wilkinson,  Forbes   v,  Richardson,   11    Hare  354; 

3  De  G.  &  S.  (Eng.)  633;  Perkins  v.  Phillips  v.  Guthridge,  3  D.J.  &  S.  332, 

Cooke,  2  J.  &  H.  (Eng.)  393;  Re  Tyn-  Taylor  v.  Taylor,  L.  R.,  17  Eq.  324; 

dall,  7  Ir.  Ch.  181;   Percy  v.  Percy,  35  Booth   z».   Coulton,  L.  R.,  5  Ch.  684; 

Beav.  (Eng.)  295;  Carter  v.  Salt,  Ir.R.,  Salvin    v.    Werton,   14   Wi   R.  757." 

I  Eq.  97;  Bell  xj.  Bell,  Ir.  R.,  6  Eq.  239;  Theobald  on  Wills  (2nd  ed.)  035, 

Bich  V,  Shervatt,  L.  R.,  4  Eq.  (Eng.)  638. 

c8;  s.  c,  L.  R.,  2  Ch.  644;  In  re  Mason,  DemonttratlTe  Annuities. — See  §  II, 

Mason  v.  Robinson,  L.  R.,  8  Ch.  T>.  i,  a,  note. 

411.  1.  Woerner  Am.  L.  of  Adm.,  f  459. 

"e.   But  if  there  is  anything  to  show  Under    the     English     practice     the 

that  the  corpus  is  looked  upon  as  en-  court  of  chancery  will  refuse  interest 

tire  after  the  annuitant's  death;  if,  for  upon  arrears  of  annuities,  unless  the 

instance,  it  is  given  over  immediately  person  charged   with  the  payment  of 

upon  the  death  of  the  annuitant,  or  the  the  annuity   has  incurred  a  forfeiture 

trust  then  comes  to  an  end,  or  it  is  then  by  non  payment  against  which  he  seeks 

directed  to  be  sold,  or  if  the  corpus  is  relief  in  equity;  in  which  case  the  court 

devised  in  strict   settlement,  it  is   not  will  assist  him  only  upon  condition  of 

liable  to  make  good  arrears.    Foster  v,  doing  equity,  1.  ^.,  paying  the  grantee  of 

Smith,  I  Ph.   (Eng.)  629;  Addecolt  v.  the  annuity  the  arrears  with  interest 

Addecolt,   29    Beav.    (Eng.)    460;   Re  Wms.  Exrs.  (7th  Eng.  ed.)   1428,  and 

Kelly,  9  Ir.  Ch.  103;  Forbes  v.  Rich-  cases  cited. 

ardson,  11  Hare  (Eng.)  ^54;  Tarbolton  American  courts,  on  the  other  hand, 

V.   Earle,   11    W.   R.,  ^iSo;  Darbon  v.  incline    to    allow    such    interest.    See 

Rickards,  14   Sim.  (Eng.)  537;    Earle  Stephenson  v,  Axson,  Bailey  Eq.  (S. 

V,  Bellingham(No.  I.),  24  Beav.(Eng.)  Car.)   274,   278;  Beeson   v,  Beeson,    i 

445;  Sheppard  v.  Sheppard,  32  Beav.  Harr.   (N.   J.)    106,    399;    Waples    v. 

(Eng.)    194;  Taylor   v,  Taylor,  L.  R.,  Waples,  i   Harr.  (N.  J.)  392;  Kent  v, 

17  Eq.  324.  Dunham,  106   Mass.  586;  Addams  v. 

And  if  it  is  clear  that  the  annuitj'  is  Heflferman,  9  Watts  (Pa.)  529;  Stew- 
to  be  paid  only  out  of  the  income  of  art,  v.  Martin,  2  Watts  (Pa.)  200. 
each  year  as  It  accrues  to  others,  the  Apportlonmant.7— See  Annuities. 
tor f  us  \%  a  fortiori  TioWviXAt.  Stelfox  Annuities  may  be  apportioned  on 
V,  Sugden,  i  Johns.  (Eng.)  23^;  Darbon  the  ground  of  necessity  where  they  are 
V.  Rickards,  14  Sim.  537;  Sheppard  v.  clearly  intended  for  the  daily  support 
Sheppard,  32  Beav.  (Eng.)  194.  of  a  wife  or  child.    Dexter  v,  Phillips, 

"t.  In  some  cases  the  further  ques-  121  Mass.  178,  180;  Weston  v,  Weston, 

tion  arises  whether,  supposing  the  an-  125  Mass.  268;  Blight  v.  Blight,  51   Pa. 

nuity  not  to  be  charged  upon  the  cor-  St.  420,  425;  Lackawana  Co.'s  Case,  37 

fus^  it  is  a  continuing  charge  on  the  N.  J.  Eq.  26. 

rents  and  profits,  so  that  arrears  will  Interest  on  Bequests  for  Life. — See  ^ 

have  to  be  made  up  out  of  surplus  in-  VI,  i  a,  (i). 

come  during  the  annuitants  life,  and  2.  Woerner  Am.  L.  of  Adm.,  J458; 

even  after  his  death;   and   if  there  is  citing  Williamson    v.    Williamson,    6 

nothing  to  show  that  the  annuity  was  to  Paige(N.  Y.)  2^,  304;  Lawrence  v,  Se- 
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when  the  investment  is  made,  which,  in  the  absence  of  a  specific 
time  fixed  by  the  will,  must  be  done  in  a  reasonable  time,*  A 
general  residuary  bequest,  contingent  in  terms,  carries  the  inter- 
mediate income,  unless  otherwise  disposed  of.*  Where  a  vested 
legacy  is  given  subject  to  a  divesting  contingency,  and  no  time 
of  payment  is  fixed,  and  the  divesting  contingency  occurs,  as  the 
legacy  was  payable  to  the  first  legatee  at  the  expiration  of  the 
year,  the  interest  which  has  accumulated  during  his  life  goes  to 
his  representatives,  and  not  to  the  legatee  over.'  The  rule  is 
otherwise  if  the  bequest  is  contingent,*  or  the  time  of  payment 
postponed  till  twenty-one  and  no  intent  manifested  to  give  the 
legatee  the  intermediate  interest.* 

Where  the  time  of  payment  is  fixed  by  the  will,  the  legacy, 
whether  vested  or  contingent,  does  not  carry  interest  till  that 
time  arrives,®  unless  the  testator's  intent  is  to  sever  the  fund 

curity  etc.  Co.(Conn.)}i5  Atl.  Rep.  406,  sonal  representative.     Wins.  Exrs.  (7th 

409;  Levering  V.  Minot,9Cu8h.  (Mass.)  Eng.  ed.)  1432;  ciV/n^  Harris  v.  Finch, 

151,  X57;  Green  v.  Green,  30  N.  J.  Eq.  McClel.  (Eng.)  141.     But  see  Erring- 

451,  457;  Marsh  v,  Taylor,  43  N.J.  Eq.  ton  v.  Chapman,  12  Ves.  (Eng.)  12. 

I,  §  VI,  5,  a,  5.  Taylor    v.   Johnson,   2    P.   Wms. 

1.  Clifford  V.  Davis,  22  111.  App.  316,  (EJng.)   506,  note;  Heath   v.   Perry,   3 
320.     See  ^  VI}  4,  a.  Atk.  (Eng.)   xo2,  note. 

2.  Hurford    v.   Haines,  67   Md.  240,  6.  Lloyd  v,  Williams,  2  Atk.  (Eng.) 
244.     See  §  II,  3,  a,  108;  Heath    v.  Perry,   3    Atk.  (Eng.) 

8.  Wms.  Exrs.  (7th  Eng.  ed.)  1430;  102,  per  Lord  Hardwicke;  Tyrrell  r. 

Taylor  v,  Johnson,  2  P.  Wms.  (Eng.)  Tyrrell,  4  Ves.  (Eng.)  i;    Earl  v.  Bell- 

504;  Montgomery  v,  Woodley,  5  Ves.  ingham,  24  Beav.  (Eng )  448;  Festing 

(Eng.)  522;  Branstrom  V.  Wilkinson,  7  v,  Allen,  5  Hare  (Eng.)  575;  Hotch  r. 

Ves!    CEng.)   420;  Heath  v.   Perry,  3  Foster,  L.  R.,  5  Eq.  (Eng.)  311;  Lord 

Atk.   (Eng.)    n\   Barber  v.   Barber,  3  v.  Lord,  L.  R.,  2  Ch.  (Eng.)  782.     See 

Myl.  &  Cr.  (Eng.)  688.     See  Keehlu  v.  Holmes  v.  Crispe,  18  L.  J.,  Ch.  (Eng.) 

Fries,  5  Jones  Eq.  (N.  Car.)  273;  Can-  439;  Loring  v.  Wood,  41  N.  H.  393; 

non  v.  Apperson,  14  Lea  (Tenn.)  553,  Smith  v.  Moore,   25   Vt.  127;  Kent  f. 

564.  Dunham,  106  Mass.  586;    La  Porte  v. 

Residuary  Bequeits. — This  principle  Bishop,  23  Pa.  St.  154;  Leech's  Appeal^ 


applies   to  residuary    bequests,    where    44  Pa.  St.  140;  Kerr  v.  Bosler,  62  Pa. 
attains  twenty-one,  with  a  gift  over  if    Weatherly  v.  Kier,  38   N.  J.  Eq.  87; 


the  bequest  is  such  as  to  vest  immedi-     St.   183;  Cooper  v.  Scott,  62   Pa.  Sl 
ately,  but  not  payable  until  the  legatee     139;    rage's  Appeal,  71    Pa.  St.   402; 


he  dies  under  age.  NichoUs  V.Osborne,  2  Curtis  v,  Adkins,  i  Houst.  (Del.)  382; 
P.  Wms.  (Eng.)  419;  Hawkins  t».  Holt  v.  Hogan,  5  Jones  Eq.  (N.  Car.) 
Combe,  i  Bro.  C.  C.  (Eng.)  335;  Skey    82;  Stephenson  v.  Axson,  Bailey  Eq. 

Smith  V.  Field,  6  Dana. 


a  legacy   is   payable  at 

Fries,  5  Jones  Eq.  (N.  Car.)  82;  Chest-  twenty -one,    and    the    legatee    attains 

nut  V,  Strong,  i  Hill  Ch.  (S.  Car.)  122,  that  age  in  the  lifetime  of  the  testator, 

1 23,  12  ^.  the  legatee's  right  becomes  absolute,  and 

4.  Wood,    V.    C,    in    Thurston    v.  the  legacy  draws  interest  from  the  tes- 

Anstey,  27  Beav.   (Eng.)    337;    Glan-  tator's  death.     Coventry  v.  Higgins,  14 

vill     V.  Glanvill,   2   Mer.    (Eng.)    38;  Sim.  (Eng.)  30;    Pickwick  v.  Gibbes,  i 

Tavlor  v.  Johnson,  2   P.  Wms.  (Eng.)  Beav.    (Eng.)    271.       See    Eisner     r. 

50^,  note.  Koehler,   i   Dem.  (N.  Y.)   277;    Brad- 

But  even  where  the  gift  is  contingent,  ford  Academy  v.  Grover,  55  Vt.  462; 

if  the  interest  is  given  up  to  the  time  of  {  VI,  3,  a,  (i). 

payment,  and  the  legatee  dies  before  The  postponement  of  the  payment  ot 

that  time,  the  arrears  belong  to  his  per-  such  a  legacy  by  the  operation  of  an- 
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from  the  bulk  of  his  estate  immediately  on  his  death,  for   the 
benefit  of  the  legatee,*  or  the  bequest  is  to  a  child  by  a  parent, 

other  clause  in  the  will  for  the  benefit  143;  Clark  v.  Butler,  4  Dem.   (N.  Y.) 

of  the  widow  until    after    her    death,  378;  Penrose's  Appeal,  102  Pa.  St.  448; 

does  not  affect  the  legatee's  right  to  in-  Lightner    v.   Lightner   (Pa.)i    17   Atl. 

terest.    Bonham  v,  Bonham,  38  N.  J.  Rep.  986. 

Eq.  419.  A  fund  which  has  been  severed  for 

On  the  other  hand,  a  bequest  of  a  fund  the  benefit  of  a  tenant  for  life  and  re- 

to  executors  in  trust  to  accumulate  the  mainderman,  carries  the  interest  accru- 

income  during  the  minority  of  a  legatee,  ing  between  the  death  of  the  tenant  for 

to  whom  the  principal  and  accumula-  life  and  the  vesting  in  the  remainder- 

tion  are  made  payable  on  his  arriving  at  man.     Kidman  v.  Kidman,  40  L.  J.,  Ch. 

full  age,  entitles  the  beneficiary  to  in-  (Eng.)  359     To  entitle  the  legatees  of 

terest  from  the  testator's  death  when  he  a  severed  fund  to  interest  before  vesting, 

is  of  age,  when  that  happens,  or  from  the  severance  must  be  necessary  from 

the   date     of   his   reaching    majority,  causes  connected  with  the  legacy  itself, 

where  the  same  occurs  within  a  year  and  not,  for  instance,  because  the  resi- 

thereafter.  Clark  v.  Butler,  4  Dem.  (N.  due  has  become  immediately  payable. 

Y.)  378.    See  Booth  v,  Ammerman,  4  Festing  v.  Allen,  5  Hare  (Eng.)  578; 

Bradf.  (N.  Y.)  129.  Theobald  on  Wills  (2nd  ed.)    141.     If 

Under  a  direction  to  the  executor  to  the  testator *s  object    is    to  sever  the 

pay  the  legacies  within   three  years,  if  fund  from  the  bulk  of  the  estate  for  the 

it  should  suit  his  convenience,  interest  benefit  of  the   legatee,  the  bequest  is 

does  not  begin  to  run   till  the  end  of  vested  and  carries  the  interim  income, 

the  three  years.  Ttv>mas  v,  Atty.  Gen.,  though  the  only  gift  is  in  the  direction 

3  Y.  &  C.  (Eng.)  525;  Kent  v.  Dun-  to   pay.     Dundas  v,  Wolfe  Murray,  i 

ham,  106  Mass.  586.    See  Davis  v.  Da-  Hemm.  &  M.  (Eng.)  425. 

vis,   39    N.   J.  Eq.    13;  Vallentine    v,  A  testator  directed  his  executors  to 

Ruste,  73  111.  585;  Estate  of  James,  68  set  apart  $20,000  in  gold,  not  to  lend  it 

Cal.  25.     Compare  Varley  v.  Winn,  2  at  interest,  and  to  pay  it  to  A  on  arrival 

K.  &  J.  (Eng.)  700.    In  re  Spencer  (R.  at  twenty-one.    The  executors  lent  the 

!.)«  12  Atl.  Rep.  124,  128;  Chambers  V.  money  out  at  ten  percent,  per  annum  in 

Chambers  (Ky.),  7  S.  W.  Rep.  620.   *  gold.     Held,  that  A  was  entitled  to  the 

A  legacy  which  the  testator  directs  earnings.      Whitworth    v.    Ewing,    15 

to  be  paid  out  of  the  first  money  real-  Lea  (Tenn.)  595. 

ized  from  the  estate,  when  the  amount  A    will    gave    to  trustees    "$10,000 

shall  come  into  the  hands  of  the  execu-  P.  bonds,  the  interest  whereof  is  guar- 

tors  after  the  payment  of  all  the  testa-  anteed  by  the  P.  R.  Co.,  to  collect  the 

tor's  debts  and  funeral  expenses,  does  income  and  pay  the  same  over  from  time 

not  become  due  and  payable,  and  con-  to  time  to  M  for  and  during  her  life." 

sequently  does  not  bear  interest,  until  Heldy  that  M  was  entitled  to  the  interest 

after  the  debts  and    funeral    expenses  on  the  bonds  from  the  time  of  the  tes- 

have  been  paid.     Estate  of  James,  65  tator's  death.  Steiner's  Estate,  13  Phila. 

Cal.  25.  (Pa).  538. 

A  legacy  payable  on  the  marriage  or  A  testatrix  directed  her  executors  to 

majority  of  the  legatee,  with  interest  sell  her  residuary  estate,  and  pay  the 

after  at    her    option,    carries    interest  proceeds  to  a  trustee,  who  was  required 

from  the  time  the  first  of  these  events  to    "invest    or    put   on    interest"   the 

happens.       Bradford      Academy      v,  moneys  so  received.     She  further  pro- 

Grover,  55  Vt.  462.  vided :     "The  annual  interest  accruing 

Where,  when  a  legacy  becomes  pay-  from  the  money  thus  placed  at  interest, 

able,  the  legatee,  because  of  his  minority,  after  the  payment  of  all  necessary  ex- 

ia  unable  to  receive  it,  it  should  be  in-  penses,   I  give  and  bequeath    to    my 

vested,  and,  if  not  invested,  should  bear  granddaughter,   Sarah  Ellen  Wily,  to 

interest  from  the  time  when  payable,  be   paid  to  her  by  my  trustee,  on  or 

Re  Simpklns,   3   Dem.   (N.   Y.)    371.  about  the  first  day  of  the  fourth  month 

1.  Theobald  on  Wills  (2nd  Am.  ed.)  in  each  and  every  year,  after  she  shall 

i^i;  Boddy  v,  Dawes,  1  Keen    (Ens.)  arrive  at  the  age  of  twenty-one  years." 

302;  Dunday  v.  Murray,  i    H.  &  M.  The  testatrix  further  directed  that  on 

(Eng.)  405;  Johnson  v'  O'Neill,  3  L.  the   death  of  her  said  granddaughter 

R.  If.  47i5;   Taggart  v.  Breed,  63  l«f.  H.  "the  whole  of  her  estate  then  remain- 
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or  one  in  loco  parentis,^  and  there  is  no  other  provision  for  his 
maintenance  *  A  legacy,  payable  in  the  future,  expressly  di- 
rected to  be  paid  with  interest,  carries  interest  from  the  end  of 

ing*'  should  be  divided  as  in  her  will  set  nance)  interest  must  be  paid  on  the  leg- 
forth:  Held^  that  the  granddaughter,  acy  whether  it  be  particular  and  vested, 
on  attaining  her  majority,  was  entitled  or  particular  and  contingent,  or  whether 
to  receive  from  the  trustee  all  the  in-  it  be  residuary  and  vested  or  contingent 
come  which  had  accumulated  during  The  exception  is  as  firmly  established 
her  minority;  and  that  it  was  not  the  as  the  rule  itself."  Williams,  J.,  in 
intention  of  the  testatrix  that  the  ac-  Cooper  v.  Scott,  62  Pa.  St.  139,  141. 
cumulated  income  should,  at  the  grand-  The  principle  applies,  although  the 
daughter's  majority,  be  added  to  the  will  expressly  direct  that  the  interest 
corpus  of  the  trust  estate,  and  the  grand-  shall  accumulate.  McDermott  v,  Keal^, 
daughter  thereafter  receive  the  interest  3  Russ.  (£ng.)  264,  310;  Mole  v.  Mole, 
on  the  whole.  Penrose's  Appeal,  102  i  Dick.  (£ng.)  310.  See  Miles  v.Wister., 
Pa.  St.  448.  5  Binn.  (Pa.)  477,  470. 

Where  a  widow  is  permitted  by  her  In  the  case  of  a  child  in  venire  sa 
husband's  will  to  select  securities  to  the  mere  interest  should  be  computed  from 
amount  of  the  principal  sum,  the  inter-  the  time  of  its  birth.  Rawlins  v.  Raw- 
est of  which  she  was  given,  she  is,  so  lins,  2  Cox  (Ene.)  42  c. 
far  as  she  has  made  su^  selection,  en-  The  amount  allowed  varies  with  the 
titled  to  all  the  interest  accruing  there-  circumstances.  Wms.  Exrs.  (7th  Eng. 
on  from  the  death  of  the  testator,  but  ed.)  1429;  Rudge  v,  Winnall,  12  Beav. 
so  far  as  she  made  no  selection  she  is  (Eng.)  357. 

entitled  to  interest  only  from  one  year  The    prlncipie    4oe8    not    apply   to 

after  the  investment  of  such  residue,  if  nephews,  nieces,  grandchildren  or  ille- 

the  investment  be  made  within  the  year,  eitimates  unless  the  testator  stands  im 

or  from  the  end  of  the  first  year  after  Toco  parentis,    Crickett    v,    Dolby,  3 

the  testator's  death,  in  case  of  a  failure  Ves.  (Eng.)   10;  Butler  v.  Freeman,  3 

to  invest  earlier.     Stout  v.  Stout,  44  N.  Atk.   (Eng.)   58;   Testing  u.   Allen,  ^ 

J.  Eq.  479.  Hare  (Eng.)  579;  Weathcrby  v.  Kier,  3^ 

A  legacy  to  be  divided  between  four  N.  J.  Eq,  07.     See  Mfs.,  p.  100,  n.  (2); 

persons,  "so  that  each  shall  receive  an  Cussack  v.   Tellicoe,   22    Week.   Rep. 

equal  share,  and  the  same  amount  at  (Eng.)    344;  Theobald   on  Wills  (2nd 

the  age  of  twenty-one  years,"  is  to  be  ed.)  140. 

divided  into  four  equal  shares  as  of  the  3.  Donovan    v.  Needham,   9    Beav. 

date  of  the  death  of  the  testator,  and  (Eng.)   164,  168;  Wynch  v.  Wynch,  i 

one  share,  with    the    accrued  income  Cox   (Eng.)  43 j;  Hearle  v.  Greenbank, 

thereon,  paid  over  to  each  legatee  on  3  Atk.  (Eng.)  697,  716;  In  re  George, 

arriving  at  the  age  of  twenty-one.  Tag-  L.  R.,  5  Ch.  D.  (Eng.)  837;  Magoffin  v, 

gart  V.  Breed,  63  N.  H.  143.  Patton,  4  Rawle  (Pa.)  119;  Jones'  Ap- 

1.  Wms.  Exrs.  (7th  Eng.  ed.)  1429;  peal,  3  Grant  (Pa.)  350;   Seibert's  Ap- 

Martin  v.  Martin,  L.  R.,  i  Eq.  (Eng.)  peal,  19  Pa.  St  49,  54;  Jordan  v.  Clarke, 

369;   Brown    v.    Temperley,    3    Russ.  16  N.  J.  Eq.  243;  Cox  v.  Corkendall,  13 

(Eng.)  263;   Incledon  v.  Northcote,  3  N.  J.   Eq.    138;   Allen  v,  Crosland,  2 

Atk.  (Eng.)  438;   Chambers  v.  Gold-  Rich.   Eq.   (S.  Car.)  68;    Chisolm  r. 

win,    II    Ves.    (Eng.)    2;    Harvey   v,  Chisolm,  4  Rich.   Eq.   (S.  Car.)  266, 

Harvey,  2  P.  Wms.  (Eng.)  21;  Dono-  269. 

van  v.  Neadham,  9  Beav.  (Eng.)  164;  "This  is  equally  true  whether  a  future 

May     V.     Potter,     25      Wick.     Rep.  time  or  no  time  is  fixed  for  the  pay- 

(Eng.)    507;    Mole   v.  Mole,  i    Dick,  ment  of  the  legacy."  Story,  J.,  in  Sul- 

(Eng.)  310;   Sullivan   v,   Winthrop,   i  livan  v.  Winthrop,  i  Sumn.  (U.  S.)  «3- 

Sumn.  (U.  S.)  i,  13;   Brown  v.  Knapp,  See   Merritt  v,  Richardson,    14    Allen 

79  N.  Y.  136,  X41;  Jordan  v,  Clark,  16  (Mass.)  239,  240,  241;  Loring  v,  Wood- 

N.  J.   Eq.  243;  Magoffin  v.  Patton,  4  ward,    41    N.  H.  393,  394;   Lupton  v. 

Rawle  (Pa.)  113,  119;  Allen  v.  Cros-  Lupton,  2  Johns.  Ch.  (N.  Y.)  .614,  628, 

land,  2  Rich.  Eq.  (S.  Car.;  68,  74.  629;  Miller  v.  Philip,  5  Paige  (N.  Y.) 

"For  the  purpose  of  maintaining  the  573;  Roberts  v.  Malin,  5  Ind.  18.      Sec 

legatee  in  such  case  (i .  tf.,  where  the  tes-  ante, 

tator  stands  in  loco  parentis  and  there  "A  legacy  to  a  child  carries  interest 

is  no  provision  for  the  child's  mainte-  on  the  ground  of  the  presumed  inten- 
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the  first  year  after  the  testator's  death.*  Interest  runs  from  the 
time  the  legacy  is  payable,  although  no  demand  is  made  *  The 
assignment  of  a  legacy  ordinarily  carries  accumulated  income.' 

(5)  Currency, — In  the  absence  of  a  contrary  intent  in  the  will, 
general  legacies  should  be  paid  in  the  money  of  the  country  in 
which  the  testator  was  domiciled  and  the  will  made,  without  re- 
gard to  the  currency  of  the  place  where  the  legatees  reside.* 

tion  of  the  parent  to  fulfil  his  moral  Keen  (Eng.)  362.    See  Budd  v,  Garri- 

duty  of  providing  for  the  maintenance  son,  45  Md.  418.    But  such  intent  must 

of  his  child;  but  if  he  has  discharged  be  clear.    Miles  t;.  Wister,  5  Binn.  (Pa.) 

that  duty  bj  providing  for  the  mainte-  477. 

nance  of  the  child  out  of  another  fund  1.  Knight  v.  Knight,  2  Sim.  &  Stu. 

the  legacy  does    not    carry    interest"  (Eng.)  490.    See  Lawrence  v,  Embree, 

until  payable.  Matter  of  Rouse,  9  Hare  3  Bradf.  (N.Y.)364;  Bradford  Academy 

(Eng.)  640,  653;   Hearle  v,  Greenbank,  v.  Glover,  55  Vt.  462. 

3  Atk.   (Eng.)   697,    716;     Wynch  v.  3.  Marsti  v.  Hague,  i  Edw.  Ch.  (N. 

Wynch,  I  Cox  (Eng.)  433.    See  In  re  Y.)  174;  Glen  v.  Fisher,  6  Johns.  Ch.  (N. 

George,  L.  R.,  $  Ch.  D.  (Eng.)  837.  Y.)  33;    Birdsall  v.  Hewlett,  i  Paige 

Where  there  is  provision  for  mainte-  (N.  Y.)  32;  Kent  v,  Dunham,  106  Mass. 

nance  during  a  portion  of  the  minority  586;  Lyon  v,  Magagros,  7  Gratt.  (Va.) 

of  the  legatee,  interest  on  the  legacy  377. 

will  be  allowed  during  the  rest.   Cham-  In  Louisiana^  the  rule  requiring  de- 

bers  V,  Gold  win,   11    Yes.   (Ens.)    i;  mand  before  a  legacy  can  bear  interest 

Martin  v,  Martin,  L.  R.,  i   £q.  (Eng.)  has  no  application  where  the  executor 

369.    See  Cusack  v.  Jellicoe,  22  Week,  is  the  legatee.    Ames*  Succession,  33 

Rep.  (Eng.)  344.  La.  An.  13 17.  ' 

The  better  opinion  appears  to  be  that  A  special  legatee  is  also  entitled  to 
in  the  absence  of  an  express  provision  the  interest,  without  proof  of  his  hav- 
for  his  support,  the  child's  right  to  ing  demanded  payment,  when  the  exec- 
maintenance  does  not  depend  upon  his  utor  has  himself  asked  for  and  obtained 
being  in  destitute  condition.  In  Cham-  an  order  of  court  to  sell  property  of  the 
bers  V,  Goldwin,  11  Yes.  (Eng.)  i,  estate  for  the  purpose  of  paying  such 
Lord  Eldon  made  an  allowance  to  a  legacy.  Yentress  v.  Brown,  34  La. 
married  minor,  although  supported  by  An.  448. 

her    husband.      A    contraiy    opinion,  Where  a  legacy  is  charged  on  land, 

however,  appears  to  obtain  in  Pennsyl-  tender  by  the  devisee  and  refusal  stop 

vania.    Kerr  v.  Bosler,  62  Pa.  St.  183,  interest    until    demand.      Yandergifl's 

187;  Cooper  v.  Scott,  62  Pa.  St.  130.  Appeal,  80  Pa.  St.  116. 

Sc«  Lyon  v.  Industrial  School,  5  N.  Y.  3.  Morgan  v,  Williams,  66  How.  Pr. 

S.  326;  Matter  of  Morgan,  19  N.  Y.  S.  (N.  Y.)  139. 

515.  4.  Wms.  Exrs.  (7th  Eng.  ed.)  1433. 

Where  the  allowance  granted  by  will  See  Saunders  v.  Drake   2  Atk.  (Eng.) 

is  insufficient  for  reasonable    mainte-  466;  Cockerellt^.  Barber,  16  Yes.  (En^.) 

nance,  and  the  legacy  vested,  the  court  461;  Phipps  v.  Lord  Anglesea,  5  Ym. 

has  granted  an  increase.     Aynsworth  Abr.  209,  pi.  8;  s.  c.  i  P.  Wms.  (Eng.) 

V,  Pratchett,  13  Yes.  (Eng.)  321;  Tur-  696;  Wallts  v.  Brightwell,  2  P.  Wms. 

ner  v.  Turner,  4  Sim.  (Eng.)  430.    But  (Eng.)   88,  89;    Noel   v.  Rochfort,  10 

see  Long  v.  Long,  3  Yes.  (Eng.)  286  Bligh  (Eng.)  ^3;s.c.,4Cl.&Fin.  (Eng.) 

note;     Hearle   v,  Crreenbank,   3    Atk.  158;  Scott  v.  Sevan,  2  B.  &  Ad.  (Eng.) 

(Eng.)  716.  70;  Banks  v.  Sladen,   x   Russ.  &   Myl. 

Legaeiea   by    Penona    Vot   In    Looo  (Eng.)   216;   Sheffield  v,  Coventry,  2 

Parwntla. — A  legacy  payable  at  a  future  Russ.  &  Mvl.  (Eng.)  317;  Bowditch  v. 

day,  by  one  not  in  loco  parentis^  will  Soltyk,  99  Sf  ass.  136,  140;  Graveley  t'. 

also  cariT  interest  where  an  intention  Graveley,  25  S.  Car.  i;   Story  Confl. 

appears  irom  the  will  that  the  legatee  Laws,  §  313. 

shall  be  maintained  out  of  the  property  Where    a  legacy  is   given,   in  sicca 

bequeathed.     Leslie  v.  Leslie,  (J  as  temp,  rupees^    by    a    testator    domiciled     in 

Sugd.  i;  In  re  Richards,  L.  R.,  8  £q.  India,  by  a  will  made  there,  the  pay 

(Eng.)  119;   Chidgey  V.  Whitby,  41  L.  ment,  if  made  by  remittance  to  En&f  land, 

J.  Ch.  (Eng.)  699;  Boddy  v.  Dawes,  i  must  be  according  to  the  current  value 
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b.  Payment  of  Specific  Legacies. — From  the  fact  that  a 

specific  legacy  is,  in  its  essence,  the  gift  of  a  particular  article,* 
specific  legatees  at  the  time  of  payment  or  delivery  are  entitled 
to  receive  their  legacies,  exonerated  from  all  charges  not  incident 
to  the  subject  matter  of  the  bequest,*  together  with  all  accre- 
tions since  the  death  of  the  testator,  whether  in  the  form  of  pro- 
of the  rupee  in  India,  without  regard  pi.  7.  §  20,  pi.  18;  Knight  v.  Davics,  3 
to  the  exchange  or  expense  of  remit-  M.  &  K.  (Eng.)  358;  Bothamlej  v. 
tance.  Cockerell  v.  Barber,  16  Sim.  Sherson,  L.  R.,  20  £q.  (Eng.)  304. 
(Eng.)  461.  See  Story  Confl.  Laws,  So  the  executor  and  not  the  legatee 
\  313.  Compare  Scott  v.  Bcvan,  2  B.  is  char^^eable  with  customs  duties  on 
&  Ad.  (Eng.)  78;  Bowditch  v,  Soltyk,  the  subject  of  the  bequest  Stewart  r. 
99  Mass.  i.^,  140.  Denton,  4  Dougl.  (Eng.)  219;  8.  c,  2 

A  testator  made  various  bequests  ex-  Chitt.  Rep.  (Eng.)  456. 

pressed    in    dollars,    and     thereupon  **  Where   there  is  a  charge   on   the 

directed  that    the    legacies  should  be  legacy   which   the  testator    would    or 

paid  by  his  executors  to  the  legatees  'in  might  have  been  liable  to  pay,  that  is 

notes  or  bonds,  and  mortgages,  trans-  to  say,  a  charge  created  by  the  testator 

ferrcd   to  them   with  their  respective  as  distinguished  from  a  charge  incident 

value   at  the  time."      Held    that    the  to  the  chattel,  such  as  rent  payable  un- 

securities   were  to    be    transferred    at  der  a  leasehold  estate,  or  calls  upon 

their  fair  intrinsic  value,  and  not  at  the  railway  shares,  such  a  charge  is  payable 

amount  due  upon  them.   Beatty  v.  Cory  out  of  the  testator's  estate.     In  fact  the 

University  Soc,  41  N.  J.  Eq.  C63.  distinction  seems  to  turn  on  this:  is  the 

A  legacy  payable  'in  notes     is  gen-  charge  created  by  the  testator  for  what 

eral.    The  executor  cannot  turn  over  has  been  called  a  temporary  purpose, 

notes  good  or  bad  at  discretion,  and,  if  that  is,  with  the  view  of  raising  money 

the  fund  fail,  the  bequest  must  be  made  or  of  making  use  of  the  property    (as 

up  from  other  property.  Frank  v,  Frank,  in  the  case  of  duties  on  im]X)rted  wines), 

71  Iowa  646.  or  is  it  from  its  nature  a  charge  incident 

A  eave  certain  legacies  to  B,  C  and  to  the  property,  as  in  the  case  of  rent 
D.  A  and  C  were  partners,  and  after  on  leaseholds  or  calls  payable  on  rail- 
the  death  of  A,  C  desiring  to  retain  the  way  shares.  In  the  first  caite,  the 
amount  of  the  legacies  in  the  business,  specific  legatee  is  entitled  to  have  the 
offered  to  give  his  notes  therefor;  B  ac-  legacy  redeemed  or  freed  from  the 
cepted  his  notes  for  the  amount  of  his  charge.  In  the  second  case  he  is  not 
legacy,  and  executed  a  release  to  the  so  entitled,  because  the  testator  is  sup- 
executor,  whose  account  showed  the  posed  to  give  the  thing  as  it  is,  and  the 
legacy  as  fully  paid,  though  in  fact  no  charge  upon  it  is  really  not  in  strictness 
money  was  paid  B.  Subsequently  an  encumbrance,  but*^  something  incf- 
a  claim  was  enforced  against  the  dent  to  the  nature  of  the  thing."  Sir 
estate  and  D's  legacy  appropriated  by  G.  Jbssbl,  M.  R.,  in  Bothamley  r. 
the  court  in  its  payment.  D  sought  to  Sherson,  L.  R.,  20  Eq.  304,  315,  316. 
compel  contribution  from  B.  Held,  The  doctrine  in  the  text  may  be  de- 
the  acceptance  by  B  of  the  note  must  duced  from  the  conception  of  a  specific 
be  considered  full  payment  of  his  leg-  legacy  as  the  gift  of  a  particular  article, 
acy,  and  that  he  was  liable  to  contribu-  hence  the  testator  must  have  intended 
tion  on  that  basis.  Bermingham  v,  the  legatee  to  have  the  whole  of  it;  or 
Forsythe,  26  S.  Car.  358.  from  the  fact  that  it  is  the  duty  of  the 

1.  §  II,  t>  executor  to  get  in  the  estate,  and  charge 

2.  Wms.  Exrs.  (7th  Eng.  ed.)  1764;  the  expense  of  so  doing  against  the 
Swinb.,  pt.  7,  $  20,  pi.  18.  See  Stewart  residue  as  a  part  of  the  expenses  of  ad- 
V.  Denton,  4  Dougl.  (Eng.)  219;  s.  c,  2  ministration.  On  either  principle  it  is 
Chttty  456;  Barry  v.  Harding,  J.  &  S.  clear  that  if  the  executor  fails  to  re- 
(Eng.)  489;  Fitzwilliams  v.  Kelly,  10  deem  the  bequest,  the  legatee  is  entitled 
Hare  (Eng.)  266.  to  compensation  out  of  the  general  as- 

If  a  legacy  of  a  cup  or  jewel  is  in  sets.      Knight  v.  Davis,  3  Myl.  &  K, 

pawn  at  the  testator's  death,  the  legatee  (Eng.)  358. 

has  a  right  to  call  on  the  executor  to  Laasebdld. — The  legatees  of  leasehold 

redeem  it,  and  deliver  it  to  him.    Swinb.  estates  take  cnm  onere,  notwithstanding 
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fits,  income,  interest  or  dividends.*  If  a  testator,  dying  solvent, 
bequeaths  to  A  a  given  number  of  articles,  forming  part  of  a 
stock  of  articles  of  the  same  description,  A,  and  not  the  execu- 

the  general  personal  estate  may  remain  matter  which  he  professes  to  bequeath 
liable  to  the  lessor  by  reason  of  the  is  complete,  or  when  it  is  so  treated  and 
covenants  contained  in  the  lease.  Hick-  considered  by  him,  and  by  all  persons 
ling  V,  Boyer,  3  Mac.  &  G.  (Eng.)  635;  connected  with  it,  the  future  calls  fall 
Fitzwilliams  t^  Kelly,  10  Hare  (Eng.)  on  the  legatee,  and  not  on  the  general 
266.  See  Hawkins  v.  Hawkins,  L.  R.,  personal  estate.  But  where  further 
13  Ch.  D.  (Eng.)  470.  payments  are  required  to  make  perfect 
In  Fitzwilliams  v,  Kelly,  10  Hare  the  interest  which  the  testator  professes 
(Eng.)  266,  "leaseholds  were  devised,  specifically  to  bequeath,  then  the  general 
a  fine  was  payable  in  respect  of  the  ad-  personal  estate  is  applicable  for  that 
mission  of  trustees  which  had  become  purpose.  Romilly,  M.  R.,  in  Arm- 
necessary  during  the  life  of  the  testa-  strong  v,  Burnet,  20  Beav.  (Eng.)  424, 
trix;  it  was  A«/</ that  this  was  payable  437,  reviewing  prior  decisions.  See 
out  of  the  general  personal  estate.  Adams  v.  Ferick,  26  Beav.  (Eng.)  384; 
But  another  fine  was  also  payable,  in  Day  v.  Day,  i  Dr.  &  Sm.  (Eng.)  261; 
respect  of  the  admission  of  trustees  Wright  t;.  Warren,  4  D.G.&  S.  (Eng.) 
which  became  necessary  afler  the  death  367. 

of  the  testatrix;  it  was  held  that  this  (Mr.  Theobald  is    of  opinion    that 

latter  fine  was  properly  payable  by  the  Blount  v,  Hopkins,  7  Sm.  (Eng.)  43; 

devisees.    That  the  devisees  of  lease-  Jacquesv.  Chambers,  4  Rail.  Cas. (Eng.) 

hold  estates  take  the  property  cum  <>ff«r«  499;  Clive  xk  Clive,  Kay   (Eng.)  600, 

cannot  be  doubted,   but  that  case  es-  would  not  now  be  followed.    Theobald 

tablishes     that     although     everything  on  Wills  (20th  ed.)  125.) 

which  is  due  from  the  testator  at  his  Or,  in  other  words,  if  any  payments 

death  must  be  paid  out  of  his  residuary  were  necessary  at  the  testator's  death  to 

personal  estate,  yet  that    which  may  constitute  him  a  complete  shareholder, 

become  due  subsequently  to  his  death  they  must  be  borne  by  his  estate.     But 

is  not  so  payable,  although  by  reason  if  he  was  a  complete  shareholder  at 

of  his  covenant  his  personal  estate  may  the   time  of  his  death,  all  calls  made 

remain  liable  thereto,  so  far  as  regarcfs  afterwards  are  to  be  borne  by  the  spe- 

the  covenantee,  but  that  this  amount  is  cific  legatee  as  necessary  incidents  of 

properly  payable  by  the  devisee  of  the  the  bequest.     Wms.   Exrs.   (7th   Eng. 

leasehold  interest.**     Romilly,  M.  R.,  ed.)  1765,  n. 

in    Armstrong    v.    Burnet,    20    Beav.  The  rule  that  a  specific  legatee  of 

(Eng.)  424,  432.  shares  liable  to  calls  takes  cum  onere 

Where  a  testator,  being  joint  tenant  does  not  apply  to  calls  made  in  the 

at  law  with  his  partner  of  leasehold  lifetime  of  a  person  who  is  tenant  for 

property  employed  for  partnership  pur-  life  of  the  whole  residuary  estate  (in- 

poses,  bequeathed  to  the  partner  all  his  eluding  the  shares)  as  an  entire  fund, 

share  of  the  leasehold  premises,  it  was  The    true  test  is  whether  the  shares 

keld  that  the  partner  was  entitled  to  the  have  or  have  not  been  separated  from 

moiety  only  after  the  partnership  debts  the  general  residue  at  the  date  of  the 

had  been  paid.    Farquhar  v.  Harden,  call.    In  r* Box,  i  H.  &  M.  (Eng.)  552; 

L.  R.,  7  Ch.  App.  (Eng.)  i.  s.  c„  12  Week.  Rep.  (Eng.)  67.     See  also 

In    case   of    probable   liability     for  {  VI,  5,  c. 

dilapidations,    the  executors  may    re-  A  direction  to  pay  calls  due  upon 

quire  indemnity  from  the  legatee  before  shares  for  the  time  being  constituting 

letting  him  into  possession.     Hickling  part  of  the  testator's  residuary    estate 

V.  Boyer,  3  Mac.  &  G.  (Eng.)  635.  has  been  confined  to  calls  upon  shares 

The  liability  of  the   legatee   is,    of  accepted  by  the  testator  at  the  time  of 

course,  dependent  upon  his  acceptance,  his  death.      Bevan  v.  Waterhouse,  L. 

Hence,  if  he  neither  enters  upon   the  R.,  3  Ch.  D.  (Eng.)  752. 

demised  premises,  nor  in  any  way  sig-  1.  Sleech  v.  Thorington,  2  Ves.  Sr. 

nifies  his  intention  to  accept  the  lease,  (Eng.)  563;  Clive  t.  Clive,  Kay  (Eng.) 

he  will    not    be  liable    for    the    rent.  600;  McLaren  v,  Stainton,  3  t>.  F.  & 

Whitecomb  v.  Starkey,  63  N.  H.  607.  J.   (Eng.)   202;    Carron    Company    v. 

Calls  on  Stock  Legacies.— Where  the  Hunter,  L.  R.,  I.  H.  L.  Sc.  &  Div.  App. 

interest  of  the  testator  in   the  subject  Cas.  (Eng.)  362.     Story,  J.,  in  Sulli- 
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tor,  has  the  right  of  selection.*  The  executor  cannot,  with  safety, 
obey  a  direction  to  deliver  a  sealed  packet  unopened  to  a  particu- 
lar legatee.* 

van  V.  Winthrop,  i  Sumn.  (U.  S.)  i,  12;  the  bond  and  mortgage,  not  eo  momime^ 

Loring  v.  Woodward,  41   N.  H.  391,  but  as  the    increase   of    a    productive 

304;  Ironhart  v.   Brown,  2  Edw.  Ch.  specific  legacy  severed  from  the  rest  of 

(N.  Y.)  341;  Evans  v.  Inglehart,  6  G.  testatrix's  property.     Murphy  x».  Mar- 

&  J.    (Md.)   121;   Jones  v.  Ward,   20  cellus,  1  Dem.  (N.  Y.)  288.     See  Bliss 

Yerg.  (Tenn.)  160.  v.  Olmstead,  3  Dem.  (N.  Y.)  273,  277; 

Thus,  specific  legatees  of  cows,  ewes  Re  Stebbins,  3  Dem.  (N.  Y.)  273. 

or  mares  are  entitled  to  the  brood  fallen  Another  important  result  of  this  dis- 

between  the  death  of  the  testator  and  tinction  is  that  in  the  case  of  a  specific 

executor's  assent  to   the    legacy.     So  legacy  no  interest  is  due  unless  it  has 

also  as  to  the  wool   of  sheep    shorn,  been  earned.     If  the  bequest  has  been 

Went.  Off.  Ex.  (14th  ed.)  445.            '  improperly    detained,    the    remedy  is 

Dividends    declared    after  testator's  against  the  executor  only.     Izenhart  v. 

death  on  a  specific  legacy  of  stock  be-  Brown,  2  Edw.  Ch.  (N.  Y.)  341,  348- 

long  to   the    legatee.      Barrington    v.  See  also    Story,  J.,  in    Sullivan    r. 

Tristram,  6  Ves.  (Eng.)  345;  Breston  Winthrop,  i  Sumn.  (U.  S.)  i,  12. 


V.  Breston,  5  Beav.  (Eng.)  289;  Clive  Parol  Brldeaoe. — Parol    evidence    is 

V.  Clive,  Kay  (Eng )  600;  Wright  v.  inadmissible  to  show  the  intention  of 

Warren,  4  De  G.  &  M.  (Eng.)  307;  In  the    testator  as  to    the   income   of  a 

rtf  Box,  I  Hem.  &  M.  (Eng.)  552;  Clark-  specific  legacy  where  the  will  is  silent. 

son  V.  Clarkson,  18  Barb.  (N.  Y.)  616;  Loring  v.  Woodward,  41  N.  H.  391. 

Cogswell  V,  Cogswell,  2  Edw.  Ch.  (N.  Accretions  Befbro   Doatli — iMgicy  of 

Y.)  231.  '*A11  My  8tock"~««All  My  DoMs."— The 

But  a  bonus  or  dividend  on  shares  de-  right  of  the  legatee  under  a  specific 

clared  before  the  testator's  death,  but  bequest  described  in  generic  terms  as 

not  payable '  till  afterwards,    will  not  "all  my  stock,"  etc.,  to  stock  acquired 

pass  with  the  shares.    Lock  v,  Ven-  after  the  making  of  the  will  and  before 

ables,  27  Beav.  (Eng.)  598;  De  Gendre  the  death  of  the  testator,  will  depend 

V.  Kent,  L.  R.,  4  Ea.  (Eng.)  283.  upon  whether  such  words  are  to  be  re- 

Nor  will  the  pronts  of  a  partnership  ferred  to  the  time  of  makinjr  the  will 

declared  after  the  testator's  death,  for  a  or  the  time  of  the  death.    Before  the 

period  ending  in  his  lifetime.     Ibbot-  Wills  act  which  provides  that  the  will 

son  V,  Elam,  L.  R.,  i   Eq.  (Eng.)  188;  shall  speak  from  the  death  in  Mmgia»d. 

Browne  v,  Collins,  L.  R.,  12  Ek).  (Eng.)  such    words    w^ere     referred     to     the 

586.  date  of  the  will.     Since  that  act,  the 

On  the  other  hand,  a  debt  is  to  be  tendency  is  to  refer  such  generic  ex> 

considered  as  the  profits  of  the  year  in  pressions  to  the  testator's  death.  Good- 

which  it  is  paid.     Maclaren  v.  Stain-  fad  v.  Bamett,  i   K.  &  J.  (Eng.)  341; 

ton,  3  D.  F.  &  J.  (Eng.)  202.  Douglas  v,  Douglas,  Yizy  (Eng.)  400, 

It  is  immaterial  whether  the  enjoy-  405;    Doe    v.    Walker,   12    M.    &   W. 

ment  of  the  principal  is  postponed  or  (Eng.)  591;  Hutchinson  v.  Barron.  6 

not;  a  direction  to  trans&r  stock  spe-  H.&  M.  (Eng.)  583.    Turner,  L.J^  in 

cifically  bequeathed    within   one  year  Langdale  v.  Briggs,  8  De  G.   M.  &  G. 

does  not  prevent  the  legatee  from  getting  (Eng.)  438;  Cole  v,  Scott,  i   Mac*  &  G. 

dividends  during  that  year.    Loring  t;.  (Eng.)    518,  and   note;   Shaw,    C.  J-, 

Woodward,  41   N.   H.  391,392;  Wms.  in  Wait  v.  Belding,  24  Pick.    (Mass.) 

Exrs.  (7th  Eng.  ed.)  1424.  129,    136;    Foote   Appellant,   23    Pick. 

Intereat. — Interest  eo  nomine  is  not  (Mass.)  299;     Wms.  Exrs.    (7th    Eng. 

recoverable,  but  profits  in  the  form  of  ed.)  1436-1439.     See  Wills. 

interest  are.    This  distinction  may  be  1.  Jacques     v.    Chambers,    2    Coll. 

of  importance.    Thus,  where  testatrix  (Eng.)  435.     See  Harris  -o.   Philpot,  5 

bequeathed    M    a    certain    bond    and  Ired.  Eq.  (N.  Car.)  324. 

mortgage,  and  a  subsequent  clause  of  3.   He  could  not  inventory  such  arti> 

the  will  directed  the  executors  to  pay  cles     satisfactorily    without    knowing 

the   legacies  at    the  expiration  of  one  their  contents,  and  if  he  assented  to  tike 

year  from  the  probate  of  the  will  tvith-  bequest  without  ascertaining  the  con- 

out  interest^  it  was  nevertheless  held  M  tents,  he  would  be  guilty  of  a  devasim' 

was  entitled  to  the  accrued  interest  on  viV,  if  the  assets  proved  insufficient  to 
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c.  Payment  of  Residue. — After  paying  debts  and  legacies, 
it  is  the  duty  of  the  executor  to  deliver  the  residue  to  the  resid- 
uary legatee.*     A  general  residuary  bequest  carries  the  interest 

pay  debts.    Pelham  v,  Newton,  2  Cas.  the  residuary  legatees  will  not  be  de- 

t.  Lee  (Eng.)  46.  layed  because  a  trust,  connected  with 

Frefniiiptloii  of  Payment  firom  Lapae  such  unpaid  legacies,  is  not  yet  per- 

of  Time. —  In    trespass    to    try    title  formed.    Thyng  v.  Moses  (N.  H.)i  18 

brought  in  1884,  by  one  claiming  under  Atl.  Rep.  197. 

a  will  devising  the^  land  after  payment  On  deficiency  of,  assets  the  general 

of  specific  legacies,  the  facts  that  the  residue  abates   first.      See  Debts  of 

vrill  was  probated  in  1838,  and  that  the  Decedents,  ^  3. 

last  act  appearing  in  the  administration  A  complaint  by  a  legatee  against  re- 

-was  in  1853,  are  sufficient  to  raise  the  siduary    legatees  to  recover  a  legacy, 

presumption  that  the  specific  legacies  which  avers  neither  that  the  estate  of 

have  been  paid  and  the  administration  the  testator    has  been  finally  settled, 

closed.    Grimes  v.  Smith,  70  Tex.  217.  nor  that  the  executor  or  the  adminis- 

1.  Executors   and   Administra-  trator  with  the  will  annexed  has  been 

TORS,  ^  14,  6,  pp.  31^,  316.  discharged,  fails  to  show  a  cause  of  ac- 

"If  an  executor  delivers  over  the  es-  tion,  upon  the  demurrer  of  plaintiff  to 

tate  to  the  residuary  legatee,  without  an  answer  thereto.  Gould  v,  Steyer,  75 

retaining  a  sufficient  fund  for  other  leg-  Ind.  50. 

acies,  it  will  be  a  devastavit;  and  the  A  testator  directed  that  in  case  his 

other    legatees    may  recover    against  personalty  should  be  insufficient  to  pay 

him,  and  it  makes  no  difference  that  the  general  legacies  the  land  should  be 

the  other  legacies  are  payable  at  a  fu-  sold   for  that  purpose.    The  executor 

ture  and  distant  day;  but  it  is  the  duty  did  not  sell  for  two  years,  not  being 

of  the    executor  to  provide  for  them  able,  until  then,  to  obtain  a  fair  price, 

'whenever  they  are  to  be  paid.     So,  if  The  proceeds  of  the  sale  and  the  per- 

the  legacies  are  directed  to  be  paid  out  sonalty  were  not,  together,  enough  to 

of  the  Income  only,  he  is  bound  to  Iceep  pay  the  general  legacies  in  full.    Heid^ 

possession  of  the  estate  until  a  itind  has  that  the  rents  which  accrued  before  the 

accumulated  from  the  income  sufficient  sale  belonged  to  the  general  legatees, 

to  pay  all  the  legacies;  and  if  some  of  and  not  to  the  residuarj*  legatees  nor 

the  legacies  are  annuities,  he  should  ac-  the  heirs  at  law.     Lyon  v.  Church  of 

cumulate   and  retain  such  a  sum  as,  the  Redeemer,  41  N.J.  Eq.  389. 

being  invested,  will,  by  the  annual  in-  But  where  a  fund   has  been  severed 

terest,  meet  the  annual  payments;  and,  from  the  bulk  of  the  estate  as  directed 

if  he  deliver  over  the  estate,  or  pays  by  the  testator,  securities  belonging  to 

any  part  of  the  income  to  the  residu-  the  fund  which  have  been  lost  or  stolen, 

arv  legatee,  he  will  be  liable  to  the  need  not  be  made  good  from  the  resi- 

other  legatees  for  all  sums  so  paid  over,  due.    Stevens  v,  Fisher,  144  Mass.  114. 

and  for  the  income  of  the  estate  in  the  Sesldne   to  be  Aactrtalnad  and  Be* 

hands  of  the  residuary  legatee,  with  in-  evred  at  Bud  of  Tear. — The  residue  is 

terest  on  the  annual  balances.'*  to  be  ascertained  at   the  end  of   the 

A    residuary  legatee,  receiving  the  year,  and  invested  in  proper  securities, 

estate  or    anv   part    of    it    from    the  A  person  having  a  charge  for  life  on 

executor     with     a     knowledge      that  residue,    has,    to    the    extent    of   that 

the     other    legacies    have    not    been  charge,  the  rights  of  a  residuary  lega- 

paid    or    provided  for,    may    be    re-  tee,  and  is  entitled  to  have  the  residue 

quired  to  refund  with  interest  to  the  ascertained  and  secured  within,  if  pos- 

same  extent  to  which  the  executor  is  sible,  one  year  after  the  death  of  the 

liable  to  the  other  legatees.     Stephen-  testator.     In  a  case  where  the  executor, 

son   V,   Axson,   Bailey's  Eq.  (S.  Car.)  who  was  also  residuary  legatee,  instead 

274.  of  converting  and  securing  the  residue 

But  where  a  definite  surplus  remains  at  the  end  of  the  j'ear,  worked  a  part  of 

in  the  hands  of  the  trustee  under  a  will  the  property  (a  coal  mine)  at  a  profit  for 

in  excess  of  the  amoimt  of  certain  un-  several  years, when  it  ceased  to  be  of  any 

paid  legacies,  after  payment  of  the  bal-  value,  on  suit  by  the  person  holding 

ance  of  the  specific  legacies  and  all  debts  the    charge    on    the    residue,    he  was 

and  other  charges  against  the  estate,  charged  with  the  value  of  the  mine  at 

the  distribution  of  such  surplus  among  the  end  of  a  year  from  the  testator's 
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earned  on  general  legacies  during  the  first  year  after  the  testa- 
tor's  death/  and  where  the  payment  is  postponed,  it  carries  the  in- 
terest during  the  intermediate  period,*  although  contingent  *  or 
subject  to  a  divesting  contingency.*  Where  the  residue  is  be- 
queathed to  one  for  life,  remainder  over,  the  executor  must  see,  at 
his  peril,  that  he  pays  the  life  tenant  no  more  by  way  of  interest  or 
income  than  he  is  entitled  to,*  and  must  not  deliver  the  principal 
without  security  if  such  is  the  requirement  of  the  local  statute* 
Perishable  property  included  in  the  residuary  bequest  should  be 
converted  and  invested  as  prescribed  by  the  rule  in  Howe  v. 
Lord  Dartmouth^ 

4.  Actions  for  Legacies. — As  has  already  been  pointed  out,  tro- 
ver, trespass  or  replevin  will  lie  for  a  specific  legacy  after  the  lega- 
tee has  secured  the  executor's  assent ;  *  in  the  case  of  a  devise 
of  chattel  leaseholds,  ejectment  lies  against  the  executor  after  the 
assent  to  recover  possession.®  If  the  executor  has  not  assented 
to  the  bequest,  the  remedy  is  in  equity.*^  At  common  law,  it 
was  formerly  held  that  an  action  could  be  maintained  for  a  gen- 
eral legacy  where  the  executor  had  expressly  promised  to  pay  in 
consideration  of  assets;  but  this  position  has  since  been  over- 
ruled, and  it  may  now  be  considered  settled  that  no  action  lies  at 
common  law  for  a  general  legacy,** 

death,  with  interest  thereon,  and  that  153;  Nelson  v.  Com  well,  ii  Gratt.  (Va.) 

value  was  to  be  calculated  as  consti-  737;  Hedges  v.  Norris,  32  N.J.  Eq.  193* 

tuted  of  the  aggregate  of  the  annual  n.;  Story  £q.  Jur.,  ^  593. 

profits  derived  from  the  mine  in  all  the  11.  Decks  v,  Strutt,  5  T.  R.   (Eng.; 

subsequent  years,  till  it  became  unpro-  690.     Wms.  Exrs.  (7th  Ene.  ed.)  1931. 

ductive,    such    annual    profits    to    be  See  Jones  v.  Tanner,  7  B.  S:  C.  (Eng.j 

treated  as  deferred  payments.     Wight-  542,  holding  that  a  distributee  cannot 

wick  T.  Lord,  6  H.  L.'Cas.  (Eng.)  217.  maintain  an  action  for  his  distributiTe 

1.  §  6,  4,  a.  share  although  the  administration  has 

2.  Prop.  Leg.   (4th  Am.  ed.)  *i3i6;  expressly  promised  to  pay. 

NicholU  V.  Osborn,  2  P.  Wms.  (Eng.)  Bequest  of  Debt. — Where  a   testator 

419;  Chawqrth  v.  Hooper,  i  Bro.  C_^  C.  gives  a  debt  due  to  him  from   a  tiiiixi 

person  by  way  of  specific  legacy,  the 
legatee  stands  simply  as  assignee  of  the 

,       ,                          -        „.  debt  as  against  the  debtor,  and   if  the 

Hill  C;h.  (S.  Car.)  123,  125.  executor  makes  no  objection  to  a  suit 

8.   ^  II,  3.  at  law  being  brought  in  his  name,  but 

4.  Skey  v,  Barnes,  3  Meriv.  (Eng.)  for  the  legatee's  use,  the  remedy  of  the 
335;  Grant  v.  Grant,  3  Y.  &  C.  (Eng.)  legatee  for  the  recovery  of  the  debt  i> 
171.  an  action  at  law.     Hayes  v.  Hayes  (N. 

5.  See  ^  VI,  5,  a,  J.),  17  Atl.  Rep.  634. 

6.  §  VI,  5,  b^  The  principal  reason  given   for  the 

7.  §  VI,  5,  b.  present  common  law  doctrine  is  that 

8.  i  VI,  2.  See  Williams  v.  Lee,  the  husband  might  recover  the  wife's 
Atk.  (Eng.)  223;  Nelson  v.  Cornwell;  legacy,  and  by  avoiding  the  jurisdiction 
II  Gratt.  (Va.)  737.  Under  the  Massa-  of  a  court  of  equity  deprive  her  of  her 
chusetts  statute  an  action  of  contract  equity  to  a  settlement.  Lord  Ken- 
lies  for  a  specific  legacy.  Colwell  v.  yon,  in  Deeks  v,  Strutt,  5  T.  R.  (Eng.. 
Alger,  5  Gray  (Mass.)  67.    See  Black-  690. 

ler  V,  Booth,  114  Mass.  24,  26.  In  Pennsylvania^  a  verbal  promise  bv 

•.  Doe  V,  Grey,  3  East  (Eng.)  120.         an   executor,  either  with    or   without 
10.  Nancy  V.  Snell,  6  Dana  (Ky.)  148,     assets,  to  a  legatee   to  pay  a  legacy. 
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and  the  legatee's  remedy  is  solely  in  equity.^ 

In  many  of  the  United  States,  on  the  other  hand,  either  by 
express  legislation  or  decisions  based  upon  the  earlier  English 
doctrine,  assumpsit  or  contract  will  lie  after  demand  for  a  pecu- 
niary legacy  which  has  become  due ;  although  there  has  been  no 
express  promise  *  the  remedy  at  law  does  not  prevent  resort  to 

since  the  act  of  Apiil  6th,  1855,  ^'  L*  ^^  Kentucky^  a  suit  at  law  may  be 

308,  imposes  no  pergonal  liability  upon  maintained  upon  the  executor's  express 

him,  and  no  right  of  action  against  him  promise,    not    otherwise.      Nancy    v, 

can  therefore  be  maintained.     Smith  v,  Snell,  6  Dana  (Ky.)  148. 

Carroll,  1x2  Pa.  St.  390.  As   to  New  Tork^  see  De   Witt  v. 

1.  Deeks  v.  Strutt,  5  T.  R.  (Eng.)  Schoonmaker,  2  Johns.  (N.   Y.)  243; 

690.  Kelsey  v.  Deyo,  3  Cow.  (N.  Y.)  133; 

"The  grounds  of  this  jurisdiction  are  Tole  v,  Harcfy,  6  Cow.    (N.   Y.)  333; 

various.    In  the  first  place,  the  executor  Matter  of  Fortune,  X4  Abb.  N.  C.  (N. 

is  treated  as  a  trustee  for  the  benefit  of  Y.)  415;  Re  Tilden,  3  Dem.  (N.  Y.) 

the  legatees;  and  therefore  as  a  matter  240. 

of  trust,  legacies  are  within  the  cogniz-  Virginia^    Nelson    v.  Cornwell,  n 

ance  of  courts  of  equity,  whether  the  Gratt.  (Va.)  737;  Lee  v.  Smith,  84  Va. 

executor  has  assented  thereto  or  not.  289. 

This  seems  a  universal  ground  for  the  No^th  Carolina^  M'Neil  v.  Quince,  2 

jurisdiction.      In  the    next  place,  the  Hayw.  (N.  Car.)  153. 

jurisdiction  is  maintainable  in  all  cases  In  Indiana^  a  complaint  for   the  al- 

"where  an  account  or  discovery  or  dis-  lowance  of  a  legacy   may  be  made  to 

tribution  of  the  assets  is  sought  upon  the  court  having  probate  jurisdiction  in 

general  principles.    In  the  next  place,  the  form  of  a  claim  against  the  estate, 

there  is,  in  many  cases,  the  want  of  any  Fickle  xk  Snepp,  97  Ind.  289. 

adequate  or  complete  remedy  in  any  The  word  specific,   as  used  in  Rev. 

other  court."      Story  Eq.  Jur.,  }   593.  St.  Me.,  ch.  65,  ^  31,  providing  that  any 

Nelson  i;.  Cornwell,    11  Gratt.    (Va.)  legatee  of  a  specific  legacy  may  recover 

737.  it  in  a  suit  at  law,  is  not  to  be  taken  in  a 

2    Prescott  v,  Morse,  62   Me.  447;  technical  testamentary  sense,  but  means 

Smith  V,  Lambert,  30  Me.  137;  Tappan  definite,  special  or  particular,  in  a  gen- 

v*  Tappan,  30  N.    H.  50;   Payne    v,  eral    sense.    Holt    v.    Libby,  80   Me. 


Smith,  12  N.  H.  34;  Blackler  v.  Booth,     329. 

'        In  a  sun  Dv 
Mass.  586;  Brooks  v,  L^'nde,  7  Allen    legacy  out  of  a  fund  not  specifically 


114  Mass.  24;   Kent  v,   Dunham,  106        In  a  suit  by  a  legatee  to  recover  his 


(Mass.)  64,  66;   Cowdin  v.  Perry,  11  disposed  of,  all  the  legatees  interested 

Pick.  (Mass.)  503;  Jones  v.  Richardson,  must  be  made  parties.    Kexroad  v,  Mc- 

5  Mete.  (Mass.)  2^9;  Colt  v,  Colt,  32  Quain,  24  W.  Va.  32. 
Conn.  422,  451;    Warren  v,  Rogers,  2        An  action  at  law  to  recover  a  legacy 

Root  (Conn.)  156;  Burt  v,  Herron,  66  is  subject  to  the  same   principles    of 

Pa.    St.  400;   Sollid2t)r   V,   Bissey,     12  equity  as  a  suit  in  chancery.     Dunlop 

Pa.  St.  347;  Clark  v.  Herring,  51  Binn.  v.  Bard,  2  P.  &  W.  (Pa.)  307;  Seibert  v, 

(Pa.)  33;  Wilson   v.  Wilson,  3  Binn.  Butz,  9  Watts  (Pa.)  490. 
(Pa.)   559;   Bixler  v,  Blankenbiller,  8        No  action  lies  against  the  executor  for 

Watts  (Pa.)  64;  Cowell  v.  Oxford,  6  a  legacy  whilst  the  probate  of  the  will 

N.J.  L.  432;  Woodruff"  V.  Woodruff",  3  is  suspended    by    appeal.      Hautz    v, 

N.  J.  L.  552.  Sealy,  6  Binn.  (ra.)  405.    Compare  Re 

In  Pennsylvania^  the  remedy  is  by  Grote,  3  Dem.  (N.  Y.)  278. 
action  at  law  or  petition  in  the  orphans        Although  the  action  lies  against  the 

court;   the  latter  is   to    be    preferred,  executor  in    his   individual  character, 

Dundas  Appeal,  23  Smith  (Pa.)   474,  Lee  is  entitled  to  a  refunding  bond. 

481.  Morrow  v.  Brenizer,  2  Rawle  (Pa.)  1S5, 

In  South  Carolina^  the  English  rule  191,  192;  SoUiday  v,  Bissey,  X2  Pa.  St. 

as  laid  down  in  Deeks  v.  Strutt  was  347. 

adopted.    Dunham  v.  Elford,  13  Rich.        Such   bond,   however,    need   not  be 

£q.  (S.  Car.)  190.  tendered  before  commencing  suit.    Bix- 
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equity  where  the  relief  afforded  by  the  action  is  inadequate.* 
6.  Belative  Bighti  of  lofc  Tenant!  and  Bemaindennan — a.  Inter- 
EST  AND  Income. — Where  a  residue  or  an  aliquot  part  thereof, 
or  a  particular  fund  severed  from  the  bulk  of  the  estate,  or  the 
interest  or  income  thereof,  is  bequeathed  to  one  for  life,  remain- 
der over,  and  no  time  fixed  for  the  commencement  of  the  inter- 
est or  enjoyment,  it  is  established  that  the  life  tenant  is  entitled 
to  the  interest  or  actual  income  thereon,  in  some  shape  or  other, 
from  the  death  of  the  testator.*    But  under  precisely  what  cir- 

ler  V,  Blankenbiller,  8  Watte  (Pa.)  64.  the  executor's  account    has   been   ju- 

Debt  to  recover  a  legacy  lies  against  dicially  settled.      Re  Collins,   3   Dcm. 

an  executor  on  a  decree  of  the  probate  (N.  Y.)  30. 

court;  nor  need  it  be  alleged  that  the  In  case  of  a  contest  over  a  will  begun 

executor  has  the  legacv  in  his  posses-  before  the  lapse  of  a  year  after  its  pro- 

sion,  nor  that  the  debts^ funeral  charges,  bate,  the  statute  will  not  commence  to 

etc  ,  have  been  paid.     Weeks  v.  Sowles,  run  against  a  legatee  until  the  contest 

58  Vt.  696.  18  determined.     State  v.  Adams,  71  Mo. 

If  an  executor  has  in  his  hands  funds  620. 

applicable  to  the  paj'ment  of  a  legacy  Legaolei  Cluurged  on  Land. — Even  in 

and    sufficient    for    the    purpose,    the  jurisdictions  where  the  application  of 

legatee  has  no  concern  with  the  collec-  the  statute  to  bequests  payable  out  of 

tion  of  debte  due  the  estate,  and  cannot  the  personalty  is  maintained,  it  is  held  to 

maintain  an  action  against  the  executor  be  no  bar  to  a  claim  for  a  legacy  charged 

for  failure  to  collect.     State  v.  Adams,  on  land.     Perry  on  Truste,  §  ^76;  Wat- 

71  Mo.  620.  son  V.  Saul,  i  Giff.  (Eng.)  18S;  Hedges 

As  to  the  legatee's  petition  to  surro-  v,  Norris,  32  N.J.  Eq.  192;  De  Haven 

gate  under  N.  Y.  code,  §§  2717,  2718,  v,  Bartholomew,  57  Pa.  St  126,    129. 

2723,  2727,  2728,   see  Baylis  v.  Swart-  A    lapse  of   twenty    years,    however, 

wout,  4    Redf.    (N.   Y.)'  395.     In  re  creates    a    presumption    of   payment 

Phalen's  Estate,  5  N.  Y.  S.  43.  Henderson  v,  Atkins,  28  L.  J.  Ch-,  X. 

Under  §^  2717,  2804,  the  assignee  of  S.  (Eng.)  913.   The  six  years' limitation 

a  legac}'  has  no  standing  in  the  surro-  runs  from  the  death  ot  testator,  where 

fate  court  to  compel   payment.      Re  the  object    of  the  action  is  to  charge 

Irewster,  19  N.  Y.  St.  Rep.  698;  3  N.  the  person  of  devisee.     Ettar  v.  Green- 

Y.  Supp.,  ch.  556;  Tilden  v,  Dows,  3  await,  98  Pa.  St.  422. 

Dem.  (N.  Y.)  240.  1.   Colt  v.  Colt,  32  Conn.  422. 

Tender. — An  offer  to  pay  the  amount  But  in  Illinois^  equity  will  not  inter- 

ofa  legacy  coupled  with  a  reservation  for  fere,  since  the  power  of   the    county 

decision  of  the  question  of  the  right  to  court  is  ample.     Epler  v.  Epler,  13  IlL 

interest  for  the    period    between    the  App.  472. 

year  after    testator's    death    and    the  In  a  suit  in  equity  brought  by  one 

year  after  the  granting  of  letters,  is  not  legatee  against  the  administrator  of  the 

a  good  tender.    In  re  Wallace's  Estate,  testator  to  have  his  legacy  paid,  when 

5  N.  Y.  S.  31.  the  fund  out  of  which  it  is  to  be  paid  is 

Demand. — See  Demand.  not  definitely  ascertained,  all  the  legatees 

Statute  of  LimltationB. — As  to  the  having  an  interest  in  such  fund  must  be 
application  of  the  statute  of  limitations  made  parties  to  such  suit.  Rexroad  r. 
to  suits  for  legacies  and  distributive  McQuain,  24  W.  Va.  32,  35. 
shares,  whether  in  law  or  in  equit}',  2.  Wms.  Exrs.  (7th  Eng.  ed.)  1391;. 
see  Limitations;  see  further  Ex-  Augerstein  v.  Martin,  i  T.&  R.  (Eng.) 
ECUTORs  AND  ADMINISTRATORS,  }  232;  Hcwitt  v.  Morris,  I  T.  &  R.  (Eng.) 
XVI,  3,  *,  (8),  p.  406;  Wms.  Exrs.  (7th  241;  La  Terriere  v.  Bulmer,  2  Sim- 
Eng.  ed.)  2028,  2029,  2030;  Angell  on  (Eng.)  18;  Douglas  v.  Congrove,  i 
Lien  (5th  ed.)  87;  Perry  on  Trusts,  §  Keen  (Eng.)  410;  Dimes  v.  Scott,  4 
576;  Hedges  v,  Norris,  32  N.J.  Eq.  192,  Rus.  (Eng).  195;  Taylor  v,  Clarke,  i 
containing  elaborate  notes  by  the  re-  Hare  (Eng.)  161;  MacPherson  t?.  Mac- 
porter.  Pherson,   i    Macq.,  H.  L.  (Eng.)  243; 

Under  N.  Y.  Code  Civ.  Proc.,  §  1819,  Brown  v.  Gellatly,  L.  R.,  2  Ch.  App. 

the  statute  does  not  begin  to  run  till  (Eng.)  751;   Weld  r.  Putnam,  70  Me- 
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cumstances  he  will  be  entitled  to  the  one  or  the  other  does  not 
appear  to  be  absolutely  settled.  The  following  positions,  it  is 
believed,  will  be  found  to  be  supported  by  the  weight  of  au- 
thority : 

209;   Minot  v»  Thompson,  106  MasB.  i;   Harrison  v,   Henderson,  7    Heisk. 

583;  Gray,  J.,  In  Sargent  v.  Sargent,  (Tenn.)  315.     See  also  J  VI,  3,  a,  (i). 

103  Mass.  297, 299;  Pollock  v.  Learned,  The  intervention  of  a  trustee  makes  no 

102  Mass.  49,  54;  Bradlee  v,  Andrews,  difference.    Green  v.  Green,  30  N.  Y. 

137  Mass.  50;   Lovering  v.  Minot,  9  Eg.  451,  458. 

Cush.  (Mass.)  1 51 « 157;  Lamb  v.  Lamb,  Mass.  Gen.  Sts.,ch.  97,  ^23,  allows  the 

II    Pick.    (Mass.)    371;  Tread  well    v.  life  tenant  the  income  for  the  first  year 

Cordis,  ^  Gray  (Mass.)  341;  Ayer -v.  upon   the  fund  provided   for  his    use. 

Ayer,  126  Mass.  575;  Healey  f.  Toppan,  See  Sohier  v.  Eldredge,  103  Mass.  351; 

4c  N.  H.  243;  Guthrie  r.  NVheeler,  51  Sargent  v.    Sargent,   103    Mass.    297; 

Conn.  207;  Lawrence  r.  Security  Co.,  Lovering  v.  Minot,  i  Cush.  Mass.  157; 

^6  Conn.  423,  439;  Pell  v,  Mercer,  14  Minot  v.  Amory,  2  Cush.  (Mass.)  377, 

R.  L  412,  432;  Williamson  r.  William-  388.    The  fact  that  the  testator    has 

«on,  6  Paige  (N.  Y.)  298,  304;  Cook  v.  given  the  life  tenant  a  power  of  dis- 

Meeker,  36  N.  Y.  15,  21;  Lawrence  r.  position  over  the  principal  does  not  take 

Embree,  3  Bradf.  (N.  Y.)  364;  Lynch  the  case  out  of  the  general  rule.     Ayer 

V.  Mahon^,  2   Redf.   (N.    Y.)    434;  v,  Ayer,  128  Mass.  575. 

Bullard  v.  Benson,  i  Dem.  (N.  Y.)  486;  Paymmta on  PrlneliMil. — Payments  on 

Peltinam  v.  Johnson,  3^  Hun  (N.  Y.)  the  principal  of  a  debt  as   between  life 

38;  s.  c,  i^  Abb.  N.  C  (N.  Y.)  472;  tenant  and  remainderman  are  deemed 

Green  v.  Green,  30  N.  J.    Eq.    451,  capital  and  not  income,  although  not 

457;   Outcalt  r.  Appleby,  36  N.  J.  Eq.  exceeding  the  interest  due.    /PcTietjen, 

73;  Marsh  r.  Taylor,  43  N.J.  Eq.  i,  4.  5  Dem.  (N.  Y.)  350.     But  see  Thomas 

Spangler's  Estate,  9  W.  &  S.  (fa.)  13^,  r.  Montgomery,  i  R.  &  M.  (Eng.)  729, 

141;  Hilyard's  Estate,  5  W.  &  S.  (Pa.)  734. 

30,  32;  laird's  Estate,  2  Pars.  Eq,  (Pa.)  In    Williamson     v.    Williamson,    6 

168,  174;  King's  Estate,  11  Phila.  (Pa.)  Paige    (N.   Y.)   298,  304,  Ch.  Wal- 

26;  Buisfs  Estate,  8  Phila.  (Pa.)  190,  worth  said  the  result  of  the  English 

193;  Evans  v.  Inglehart,  6  G.  &  J.  (Md.)  cases  was  that  in  the  bequest  'of  a  life 

171;   Mc Williams    v.  Falcon,  6  Jones  estate  in  a  residuary   fund,  where  no 

Eq.  (N.  Car.)  235;  Beasley  v.  Knox,  5  time  is  prescribed  in  the  will   for  the 

Jones    Eq.    (N.    Car.)    i;   Clifford   v.  commencement  of  the  interest  or  the 

Davis,  22  III.   App.  320;   Harrison  r.  enjoyment  of  the   use  or   income    of 

Henderson,  7  Heisk.  (Tenn.;  315,  316.  such  residue,  the  legatee  for  life  is  en- 

See  also  2   Rop.  Leg.  (2nd  Am.  ed.)  titled  to  the  interest  or  income  of  the 

*i322;  2  Redf.  Wills  (3d.  ed.)  '472.  But  clear  residue  as  afterwards  ascertained 

in    North  Carolina^  where    a  testator  to  be  computed  from  the  time  of  the 

leaves  two  thirds  of  his  estate    to    a  death  of  the  testator.     This  position  is 

legatee  for  life,  the  value  of  such  legacy  founded  upon  Augerstein  v,  Martin,  i 

is  the  value  of  a  life  estate  in  two- thirds  T.  &  R.  (Eng.)  232;  Hewitt  v.  Morris, 

of  the  net  amount  of  the  estate,  two  i  T.  &  R.  (Eng.)  241;   La  Terriere  r. 

years  next  after  the  qualification  of  the  Balwer,  2  Sim.  (Eng.)  18.    It  is  quoted 

executor   under    the    will.     Grant    v.  in  nearly  all  the  American  cases  cited 

Edwards,  92  N.  Car.  447.  above,  and  Williamson  v,  Williamson 

See  the  principle  in  the  text  applied  may  be  considered  the  leading  authority 

to  a  fund  severed  from  the  bulk.    Ayer  in  the  United  States.     Earlier  English 

T'.   Aj'er,   128  Mass.  575;   Sargent    r.  cases  held  the  life  legatee  entitled  to  no 

Sargent,  103  Mass.  297,  298,  299;  Lov-  interest  until  the  end  of  the  first  year, 

ering  V,  Minot,  9  Cush.  (Mass.)  156;  See  Stott  v,  Hollingsworth,  3  Madd. 

Cooke  V.  Meeker,  36  N.  Y.  15,  21,  22;  (Eng.)   161. 

Lynch  v.   Mahoney,  2  Redf  (N.  Y.)  Taylor    v'.    Hibbert,    i    Jac.  &    W. 

434;  Pierce  v.  Chamberlain,  41   How.  (Eng.)     308;     Griffith     v.     Morrison, 

Pr.  (N.   Y.)   501;  Evre  v,  Golding,  5  i  Jac.   &    W.  (Eng.)  3x1,  note;  Am- 

Bfnn.  (Pa.)  472;  Bircf's  Estate,  2  Pars,  phlett  v.  Parke,   f  Sim.  tEng.)   270; 

Eq.    (Pa.)    168,    174;    McWilliams  r.  Sitwell  r.  Bernard,  6  Ves.  (Eng.)   520. 

Falcon,  6  Jones   Eq.   (N.  Car.)    235;  appear  to  have  rested  on  the  direction 

Beasley  V.  Knox,  5  Jones  Eq.  (N.  Car.)  to    accumulate;    and    hence    all    cases 
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I.  Where  there  is  no  direction  to  accumulate  or  convert  and 
invest  in  particular  securities,  the  life  tenant  is  entitled  to  the  ac- 
tual income  of  all  such  parts  of  the  fund  as,  at  the  testators 

death,  were  and  have  remained  in  a  proper  state  of  investment, 
i.  e.,  such  as  the  court  would  recognize  or  such  as  is  expressly  au- 
thorized by  the  will ;  ^  also  to  the  actual  income  of  all  such  parts 

founded    upon    the    idea    that    Lord  entitled  to  the  specific  income,  just  as  if 

Eldon  there  held  that,  in  the  absence  they  had   been  £3  per  cent,  consols. 

of  such  direction,  tlie  life  legatee  was  Brown  v,  Gellatly,  L.  R.,  2  Ch.   App. 

entitled  to  no  income  till  the  end  of  the  (Eng.)  751,  758,  per  Lord  Cairks. 

first  year,  are  ill  decided.     See  Auger-  Under  a  will  by  which  the  testator 

stein  V.  Martin,  i  T.  &  R.  (Eng.)  233.  gives  all   his  property  in  trust,   with 

1.  Rop.  Leg.  (2nd  Am.  ed.)  *i322,  power  to  the  trustees  to  sell  and  rcin- 

'1329;  Wms.  Exrs.  (7th  Eng.  ed.)  1394;  vest,   and   to  make  partition   and  di- 

McPherson  v,  McPherson,  i  McQf,  H.  vision  of  the  same  and  to  pay  the  in- 

L.  (Eng.)  243,  252;  Brown  v,  Gellatly,  come  of  their  respective  shares   to  hs 

L.  R.,  2   Ch.   App.   (Eng.)   751,  758;  children  for  life  remainder  over,  if  the 

Meyer  v,  Simonsen,  5  De  G.  &  Sm.  property  remains  undecided,  each  bene- 

(Eng.)  723,  726;  Au^erstein  v.  Martin,  ficiary  is  entitled  to  his  proportion  of 

T.  &  R.  (Eng.)  232;  Morris  v.  Hewitt,  the  income  actually  earned  by  the  trust 

T.&R.  (Eng.)  241;  Pollock  V.  Learned,  fund,  whether  it  exceeds  six  per  cent 

102  Mass.  49,  54,  55;  Gray,  J.,  in  Sar-  or  not.     Lovering  v.  Minot,  9   Cush. 

fent  V.  Sargent,  103  Mass.  297,  298;  (Mass.)  151,  157,  158. 
covering  v,  Minot,  9  Cush.  (Mass.)  Where  a  testator  gave  a  portion  of 
151;  Minot  x/.  Amory,  2  Cush.  (Mass.)  his  residuary  estate  to  B  for  life  re- 
377,386,387;  Lamb  i;.  Lamb,  11  Pick,  mainder  over,  and  directed  that  any 
(Mass.)  371,  375;  Cooke  v.  Meeker,  36  property  coming  to  him  from  C  should 
N.  Y.  15,  21;  Lynch  v.  Mahoney,  2  be  regarded  as  part  of  his  residuary  es- 
Redf.  (N.Y.)  434;  Lawrence  v,  Embree,  tate,  it  was  kela  that  a  direction  author- 
3  Bradf.  (N.  Y.)  764;  Bird's  Estate,  2  izing  executors  to  retain  securities  upon 
Pars.  Eq.  (Pa.)  168,  174;  Hilyard*s  Es-  which  the  residue  was  invested  applied 
tate,  5  W.  &  S.  (Pa.)  30;  Spangler*s  to  property  subsequently  acquired  from 
Estate,  9  W.  &  S.  (Pa.)  136,  i^i;  Green  C,  that  such  property  constituted  a 
V,  Green,  30  N.  J.  Eq.  451,  456;  Marsh  part  of  the  residue,  and  that  the 
V.  Taylor,  43  N.  J.  Eq.  i,  6.  See  also  **share  assigned  to  B  must  include  her 
Evans  v,  Inglehart,  6  G.  &  J.  (Md.)  share  of  the  interest  earned  by  the 
171;  Mc  Williams  v.  Falcon,  6  Jones  securities  in  which  the  residuary  estate 
Eq.  (N.  Car.)  235;  Beaslev  t;.  Knox,  5  has  been  invested."  Green  v.  Green, 
Jones  Eq.  (N.  Car.)  i;  Chestnut  v.  30  N.  J.  Eq.  451,  455,  456. 
Strong,  1  Hill  Ch.  (S.  Car.)  123;  Har-  But  a  direction  to  continue  invest- 
rison  V.  Henderson,  7  Heisk.  (Tenn.)  ments  on  government  securities  does 
315.  not  justify  trustees  in  continuing  long 
As  to  what  investments  will  be  con-  annuities.  Holgate  v.  Jennings,  24 
sidered  proper  for  trust  funds,  see  notes  Beav.  (Eng.)  630;  Ticknor  z?.  Old,  L 
to  Brice  v,  Stokes;  Townley  v.  Sher-  R.,  18  Eq.  (Eng.)  422. 
bourn,  2  Lead.  Cas.  Eq.  1742  ei  seq,;  Autlunlsiiig  BectiritiM. — Permission 
Lewin  on  Trusts  (8th  Eng.  ed.)  306.  to  executors  to  retain  funds  on  existing 
Inyeatmenta. — A  direction  by  testator  securities,  until  a  convenient  opportu- 
to  invest  in  or  allow  to  remain  as  at  nity  to  convert  arises,  is  not  such  an 
present  invested  funds  in  certain  authorization  of  the  investment  as  en- 
specified  securities  amounts  **to  the  titled  the  life  tenant  to  the  actual  in- 
constitution  by  the  testator  of  a  larger  come.  Thus  a  direction  to  sail  ships 
class  of  authorized  securities  than  this  until  sold  will  not  have  such  effect 
court  itself  (f.  «.,  the  court  of  chancery)  Brown  v.  Gellatly,  L.  R.,  2  Ch.  App. 
would  have  approved  of,  and  the  court  751,757.  C^«/ar«Caldecottr.Caldc- 
has  merely  to  follow  his  directions,  and  cott,  i  Y.  &  C.  (Eng.)  312,  737. 
treat  the  income  accordingly,  as  beins  Nor  will  a  direction  to  allow  certain 
the  income  of  authorized  securities.  funds  to  remain  in  a  partnership  ven- 
While  any  such  securities  form  part  of  ture  for  a  limited  time,  to  be  deter- 
the  testator's  estate  the  tenant  for  life  is  mined  at  the  discretion  of  the  execa- 
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of  the  estate  as  are  properly  invested  within  the  year  ;^  but  upon 
portions  of  the  fund,  out  on  improper  investments,  he  is  entitled, 

not  to  the  actual  income,  but  only  to  so  much  thereof  as  the 
money  out  on  the  improper  investments  would  have  produced 
by  way  of  interest  if  put  out  on  good  trust  securities.*     In  such 

* 

tors,  such  direction  being  subordinate  Mass.    583;    PoUock    v.   Learned,    102 

to  the  testator's  primary  object  of  bene-  Mass.  54,  55:  Lawrence  v.  Embree,  3 

filing  the  legatees.     Tajlor  v.  Clarke,  Bradf.  (N.  Y.)   364.     But  see   Buist's 

I  Hare  (Eng.)  161,  169,  170.     Compare  Estate,  8  Phila.  (Pa.)  190,  X93. 

Stroud  V.  Guyer,  28  Beav.  (Eng.)   130;  Cases  like  Dimes  v.  Scott,  4  Ruse. 

Kinmouth  v.  Brigham,  5  Allen  (Mass.)  (Eng.)  195,  where  the  executor  allows 

270.  the  funds  to  remain  out  on  improper 

Nor  will  the  fact  that  the  property  is  investments,  in  disobedience  of  an  ex- 

expressly  bequeathed  to  the  widow  and  press   direction  to  convert  and  invest 

could  not  be  converted  by  reason  of  a  in  particular  securities,  are  also  in  point, 

pre-existing  agreement  between  the  tes-  See  post. 

tator  and  third  persons.  Myers  v.  Where  the  fund  is  out  on  improper 
Simonsen,  5  De  G.  &  Sm.  (Eng.)  723;  investment,  its  value  should  be  ascer- 
Kinmouth  v.  Brigham,  5  Allen  (Mass.)  tained  "as  of  the  time  when  the  enjoy- 
270,  275,  276;  Minot  V,  Thompson,  106  ment  of  the  income  of  it  is  to  commence,. 
Mass.  583.  Contra^  Heighe  v,  Littig,  63  and  the  fund  treated  as  if  it  had  been  at 
Md.  301;  8.  c,  52  Am.  Rep.  510.  that  time  converted  into  such  an  invest- 
But  where  the  direction  to  the  execu-  ment  as  the  court  would  sanction.  In  de- 
tors  to  retain  an  existing  investment  is  termining  this  value,  it  is  not  always, 
mandatory,  as  where  testator  prohibited  practicable  to  settle  with  exactness, 
the  conversion  of  certain  ships  for  until  the  conversion  is  actually  made,, 
seven  years,  the  income  earned  belongs  especially  in  cases  where  the  capital  is. 
to  the  life  tenant.  Green  v,  Britten,  i  more  or  less  at  risk.  The  most  just 
De  J.  &  S.  (Eng.)  649.  See  Stroud  v.  rule  seems  to  be  where  reasonable  care 
Guyer,  28  Beav.  (Eng.)  130.  and  prudence  have  been  used  by  the 

1.  2  Rop.  Leg.  (2nd  Am.  ed.)  '1322;  trustees,  in  making  the  conversion,  to* 
Meyer  v.  Simonsen,  5  De  G.  &  Sm.  treat  the  whole  sums  received  from  time 
(Eng.)  723,  per  Parker,  V.  C;  Law-  to  time,  until  converted,  as  parts  of  the 
rence  v.  Embree,  3  Bradf.  (N.  Y.)  364.  estate,  and  to  find   what  sum  at  the 

This  applies  equally  to  investments  time  to  which  the  conversion  has  refer- 

''made  pursuant  to  the  will,'*  and  those  ence  would  be  equivalent  to  the  amount 

on  security  recognized  by  the  court.     2  actually  received  at  the  time  it  was  re- 

Rod.  Leg.  (2nd  Am.  ed.)  '1322;  Meyer  ceived;  and  to  treat  that  sum  as  prin* 

V,  Simonsen,  5  De  G.  &  Sm.  (Eng.)  cipal   and   the  remainder    as    income.. 

723.  Thus,  if  the  residue  consisted  of  notes* 

2.  Brown  v.  Gellatly,  L.  R.,  2  Ch.  or  obligations  payable  at  a  future  day,, 
App.  (Eng.)  751,  759;  Morgan  v.  Mor-  without  interest;  and  the  tenant  for  life 

fan,  14  Beav.  (Eng.)  72,  89;  Lord  St.  were  entitled  to  the  income  from  the 

«bonard's  remark.  On  McPherson  v.  death  of  the  testator;  when  the  monev 

McPherson,  i  Macq.  H.  L.  (Eng.)  252,  was  received,  so  much  of  it  only  woufdl 

on  Lord  Eldon's  decision  in  Auger-  be  treated  as  capital  as,  if  invested  at 

stein  V.  Martin,  T.  &  R.  (Eng.)  232;  the  death  of  the  testator,  would  have 

Wightuck  V,  Lord,  6  H.  L.  C.  (Eng.)  produced  the  whole  amount  at  the  time 

217.      See  Fearns  v.  Young,  9  Ves.  the  notes  or  obligations  were  payable, 

(Eng.)    553;    Gibson    v.  Bott,   7   Ves.  and  the  rest  would  be  income.    If  the 

(Eng.)  89:  How  V,  Lord  Dartmouth,  7  property  were  embarked  in  a  commer- 

Ves.     (Eng.)     148-51;      Caldecott    v,  cial  adventure,  or  were  in  the  shape  of 

Caldecott,  i  Y.  &  C.  C.  C.  (Eng.)  312,  a  bottomry  bond  or  other  hazardous 

y7;  Turner  v,  Newport,  2  Phil.  (C.  condition,  the    trustees    would  be  re- 

C.)  14;  14  Sim.  (Eng.)  32;  Cox  v.  Cox,  quired  to  use  suitable  skill  and  caution 

L.  R.,  8  Eq.  (Eng.)  343;  McLaren  v.  in    collecting  whatever  could    be  ob- 

Stainton,  3  De  G.  F.  &  J.  (Eng.)  202,  n.  tained  from  it,  and  the  value  of  what> 

(x);  Healey  v,  Toppan,  ^5  N.  H.  243;  ever  was  or  ought  to  have  been  realized 

Kinmouth  v.  Brigham,  5  Allen  (Mass.)  from  it  would  be  fixed  as  of  the  time  of 

270,    276;    Minot   f.    Thompson,    106  the  testator's  death  and  treated  as  capi- 
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case,  the  proper  practice,  if  it  can  be  done  without  loss  to  the 
estate,  is  to  convert  the  parts  improperly  invested  and  lay  out 
the  proceeds  upon  some  permanent  security  approved  by  the 
court,  of  which  the  tenant  for  life  will  take  the  interest,  and  the 
remainderman  the  corpus.^  But  where  the  property  is  so  laid  out 
as  to  be  secure  and  produce  a  large  annual  income,  but  is  in- 
capable of  immediate  conversion  without  loss,  the  rule  is  not  to 
convert,  but  to  give  the  life  tenant  the  interest  on  its  valuation, 
reinvest  the  residue  of  the  income  upon  proper  security,  pay  the 
interest  upon  such  reinvestments  to  the  life  tenant,  and  preser\'e 
corpus  (i.  e,y  of  both  the  original  fund  and  the  reinvestments)  for 
the  remainderman  * 

tal.     And,  on  the  other  handf  where  the  uation.  Minot  ^^  Thompson,  io6  Mass. 

property  is  of  a  wasting  nature,  as  ter-  583. 

minable  annuities,  leases,  or  the  like,  2.  Meyer  v.  Simonsen,  5  De  G.  &  S. 
the  value  of  the  whole  investment  at  (Eng.)  723;  Re  Hill,  50  L.  J.,  N.  S.. 
the  testator's  death  should  be  ascer-  Ch.  (Eng.)  551,  553.  See  Brown  r. 
tained,  and  what  should  be  regarded  as  Gellatly,  L.  K.,  2  Ch.  App.  (Eng.) 
income  be  computed  upon  that  basis."  751,  758,  759;  Re  Llewellyn's  Trust, 
Hoar,  J.,  in  Kinmouth  x\  Brigham,  5  29  Beav.  (Eng.)  171;  Crawley  v.  Craw- 
Allen  (Mass.)  270,  278.  Compare  ley,  7  Sim.  (Ens.)  427;  Caldecott  v. 
Beavan  r.  Beavan,  L.  R.,  24  Ch.  D.  Caldecott,  i  Y.  SC.  C.  C.  (Eng.)  312, 
(Eng.)  649,  n.;  Re  Earl  of  Chesterfield's  737;  Lord  VVenslkydale,  in  Wight- 
Trusts,  L.  R.,  24  Ch.  D.  (Eng.)  643;  wick  v.  Lord,  6  H.  L.  Cas.  (Eng.)  217, 
Wright  V.  Lambert,  L.  R.,  6  Ch.  SB.  237;  Kinmouth  v,  Brigham,  5  Allen 
(Eng.)  649.  (Mass.)  270. 

The  point  is  always  to  get  at  the  Mode  of  Oompntatlon.  —  Whatever 
principal.  Where  an  obligor  cove-  may  be  the  mode  of  arriving  at  the  Te- 
nanted, and  became  bound  to  pay,  suit,  the  object  of  the  computation  must 
three  months  after  his  decease,  a  fund  be  to  place  both  life  tenant  and  remain- 
to  trustees,  upon  trust  for  tenant  for  derman  in  the  same  position  they 
life  and  remainderman,  with  interest  would  relatively  occupy  if  the  funds 
from  the  date  of  his  death  until  pay-  improperly  invested  had  been  left  on 
ment,  and  the  assets  recovered  proved  good  trust  securities  at  the  time  of  the 
to  be  insufficient,  it  was  held  that  a  cal-  testator's  death.  Unless  something  to 
culation  must  be  made  of  what  princi-  the  contrary  appears,  the  testator  must 
pal  would,  at  4  per  cent,  interest  from  be  presumed  to  have  intended  the  fiinds 
the  obligor's  death,  amount  to  the  sum  to  be  put  on  such  securities  ^writh  aJi 
recovered,  and  the  difference  paid  the  possible  despatch.  Hence,  to  give  the 
tenant  for  life.  Cox  v.  Cox,  L.  R.,  8  life  tenant  less  than  the  funds  would 
Eq.  (Eng.)  343.  Remarks  of  Hoar,  J.,  have  produced  if  properly  invested  is  to 
in  Kinmouth  v.  Brigham,  c  Allen  give  him  less  than  the  testator  intended: 
(Mass.)  278.  Compare  Maclaren  v.  to  give  him  more  is  to  transfer  to  him 
Stainton,  3  De  G.  F.  &  J.  202.  Re  Tiet-  funds  which  the  testator  must  have  re- 
jer,  5  Dem.  (N.  Y.)  350,  garded  as  capital,  and  intended  for  the 

1.    Parker,    V.    C,    in    Meyer  t».  benefit  "  of    the    remainderman.      The 

Simonsen,  J  De  G.  &  Sm.  (Eng.)    723,  most  approved  English  practice  treats 

726.    See  Cfrawley  v.  Crawley,  7  Sim.  the  life  tenant  as  entitled  during  the 

(Eng.)  427;  Wight  wick  i'.  Lord,  6  H.  year  after  the  testator's  death,  in  lieu  of 

L.  Cas.  (Eng.)   217;   Minot  v.  Thomp-  the  actual  income  of  the  propertv  iro- 

son,  106  Mass.  583;  Healey  v,  Toppan,  properly  invested,  to  the  dividends  f^ 

45  N.  H.  243.  so  much  3  per    cent,  stock   as    would 

The  remainderman   may  call  for  the  have  l^een  produced  bv  the  conversion 

conversion.  Thornton  v.  Ellis,  15  Beav.  and  investment  of  the  property  in  that 

(Eng.)   193;  Blann  v.  Bell,  5  De  G.  &  security  at  the  end  of  the  rear.*   Brown 

Sm.  (Eng.)  658;  s.  c,  2  De  G.  M.  &  G.  v,   GeUatly,  L.  R.,  2   Ch".  App,  (Ensj 

(Eng.)  775.  7517,  759; 'Morgan  v.  Morgan,  14  Beai\- 

Until  the  investment  is  made  the  life  (Eng.)    72,    92.      See    also     Dimes  r. 

tenant  is  entitled  to  interest  on  the  val-  Scott,  4   Russ.  (Eng.)    195;    Tavlor  r. 
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Clark,  I  Hare  (Eng.)  i6i;  Holgate  tr.  wards.  Williamson  v,  Williamson,  6 
Jennings,  24  Beav.  (Eng.)  633;  Re  Paige  (N.  Y.)  298;  Lawrence  v,  Em- 
Llewellyn's  Trust,  29  Beav.  (Eng.)  171;  bree,  3  Brad.  (N.  Y.)  364;  Healey  v, 
Howe  V,  Dartmouth,  7  Ves.  Toppan,  45   N.  H.  243;  Kinmouth  v. 

But  neither  the  rate  nor  the  time  can  Brigham,  5  Allen  (Mass.)  270,  279. 

be  considered  as  fixed   with  absolute  mterest  on  BelnyestmentB. — Another 

certainty.      In   Hume    v.  Richardson,  difficult  question  is  under  what  circum- 

tDe  G.  F.  &  J.   (Eng.)  29,  Turner,  stances  will  the  life  tenant  be  entitled  to 
.  J.,   and    in   Allhusen    v,   Whittel,  interest  produced  by  the  reinvestments, 
Wood,  V.  C,  held  that  the  conversion  and  when  shall  such  interest  be  carried 
into  3  per  cents,  must  be  considered  as  over    to    the    principal.     The   earlier 
having    taken    place  at  the  testator's  practice    undoubtedly   was    merely  to 
deaths  and  not  at  the  expiration  of  one  allow  £3  or  £4  per  cent,  (according  to 
year  from   that    time.    In  Gibson  v,  circumstances)  on   the  original  valua- 
Bolt,   7   Ves.  89,  and   Howe  v.  Lord  ation.    Gibson  v»  Bolt,  7  Ves.  (Eng.) 
Dartmouth,   7    Ves.   137,  the  time  at  89;   Howe  v.  Lord  Dartmouth,  7  Ves. 
which  the  valuation  is  to  be  taken  does  (Ene.)  139;  Caldecott  v,  Caldecott,  i 
not  appear.    In   Howe  v.  Lord  Dart-  Y.  £  C.  C.  C.  (Eng.)  312,  317;  Suther- 
mouth,7  Ves.  (Eng.)  137,  Lord  Eldon  land  v,  Cooke,  i  Coll.  (Eng.)  503. 
held  the  life  tenant  of  leasehold  property  The  admission  of  a  right  on  the  part 
entitled  only  so  much  as  the  valuation  of  life  tenant  to  interest  on  the  rein- 
would  have  produced  by  way  of  in-  vestments  at  all,  seems  somewhat  in- 
come, if  converted  into  3  per  cents.    In  consistent  with  the  doctrine  of  Howe  v, 
Gibson  v.  Bolt,  7  Ves.  (Eng.)  89,  98,  he  Lord  Dartmouth  and  Dimes  v,  Scott, 
allowed  £4  per  cent,  on  the  valuation,  that  he  shall  only  be  entitled  on  the 
Perhaps  it  may  be  stated  as  a  general  basis  of  a  supposed  conversion  of  the 
principle  that  where  the  funds  have  property  in  3  per  cents, 
been  employed  in  trade  at  large  profits  On  the  other  hand,  the  income  aris- 
to   the    estate,  £4  per  cent,   will    be  ing  from  reinvested  income  which  has 
allowed  from  the  death  on  the  value  been  merged  in  the  capital,  and  in  con- 
taken  at  the  expiration  of  one  year  templation  of  law  become  part  thereof, 
from   that  time.     Caldecott  v.  Calde-  is    essentially   income  on   capital^   and 
cott,   I   Y.  &   C.   C.   C.  312,  737;    Re  not  income  on  income,  and  would  seem. 
Llewellyn's  Trust,  29  Beav.  (Eng.)  171;  to  be  included  under  a  general  bequest 
Meyer  v.   Simonsen,   5   De  G.  &  Sm.  of  income.    The  life  tenant's  right  to 
(Eng.)   723.    In  Brown  v,  Gellatly,  L.  such  income  was  distinctly  recognized 
R.,  2  Ch.  App.  (Eng.)  751,  758,  £4  per  in  Meyer  v.  Simonsen,  c  De  G.  &  Sm. 
cent,    was    allowed    on    the    value    of  (Eng.)  723,  and  in  i?e  Hill,  50  L.  J.,  N. 
assets  remaining  in  trade;  £3  per  cent.  S.,   Ch.  (Eng.)    ^i.     See   also  Wight- 
on  funds  otherwise  improperly  invested,  wick  v.  Lord,  6  H.  L.  Cas.  (Eng.)  217, 
Whether  £3  per  cent,  or  £4  per  cent.  232,  237. 

will  be  allowed  depends  somewhat  on  In  Lewin's  Trusts    (8th  ed.),  304,  it 

judicial  discretion.     Where  the  contest  is  said :  "  If  the  trust  estate  is  improp- 

Is  between    the   remainderman  and  an  erly    employed     in    trade,    and    large 

executor,  who,  acting    in  good    faith,  profits  accrue,  the    tenant  for    life   is 

through  an  innocent  and  natural  mis-  only  entitled  to  interest  at  4  per  cent. 

take,  has  paid  the  annual  income  to  life  on  the  amount  of  capital  so  employed, 

tenant,  the  will  containing  no  direction  and   the  rest  of  the    profits   must  be 

to  convert  and  invest  in  particular  se-  added  to  the  capital;  but  if  the  income 

curities,  £4  will  be  allowed.    Suther-  is  allowed  to  remain  in  the  business  and 

land  V.  Cook,  i  Coll.  (En&r.)  524,  565.  thereby  conduces  to  subsequent  accre- 

Otherwise  if  he  has  disobeyed   the  tions  of  profits  it  would  seem  that  the 

express  direction  in  the  will.    Dimes  v.  tenant  for  life  is  entitled  to  so  much  of 

Scott,  4  Rus.  (Eng.)  195.     See  further  these  accretions  as  is  attributable  to  his 

Cox  V.  Cox,  L.  R.,  8  Eq.   (Eng.)  343;  share  of  the  income  remaining  in  the 

Turner  v.  Newport.  14  Sim.  (Eng.)  32.  business,  and   if  necessary  an   enquiry. 

In  the  United  States,  5  per  cent,  and  will     be     directed     to     ascertain    the 

6  per  cent,  correspond  respectively  to  amount.     Re  Hill,  50  L.  J.,  N.  S.,  Ch. 

Jt3  per  cent,  and  £4  per  cent,  although  551." 

the   correspondence  cannot  be  consid-  This  explains  Re  Hill,  50  I-».  J.,  N.  S., 

«red  exact.    It  also  seems  that  the  val-  Ch.    (Eng.)  551;    and    Lord    Wens- 

vation  of  the  property  will  be  taken  as  leydale  s     Observations    in    Wight- 

of  the  death  and  not  one  year  after-  wick  v.  Lord,  6  H.  L.  Cas.  237;  but  does 
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ftud  IiWitcmi, 


2.  Where  there  is  an  express  direction  to  convert  and  invest  in 
particular  securities  the  life  tenant  is  entitled  (a)  to  the  actual 
income  of  the  investment  if  made  within  a  year  from  the  death  -} 
if  not  so  made,  to  the  income  which  the  fund  would  have  pro- 
duced if  invested  as  directed  at  the  end  of  the  year.*  (b)  To  the 
actual  income  of  all  such  parts  of  the  fund  as  are  in  a  proper 
state  of  investment  at  the  testator's  death,'  or  are  properly 
invested  within   the   year.*    (c)  But    upon    such    parts  of    the 


not  seem  to  have  much  application  to  2.  Taylor  v.  Clark,   i   Hare  (Eng.)' 

Meyer  v.  Simonsen,  5  De  G.  &   Sm.  161,   160;    Vickers    i'.    Scott,    3    M  vL 

(Eng.)  726,   unless  the  direction  to  re-  &    K.    (Eng.)    500;    Sargent   v.     Sar- 

invest  the  surplus  is  to  be  understood  gent,   103   Mass.   297,  98;    WiUiamson 

as    directing    a   reinvestment    in    the  v.  Williamson,  6  Paige   (N.  Y.)   29S, 

partnership  enterprise.     In  Brown  v,  305;  Marsh  v.  Taylor,   43   N.  J.   Eq.. 


Gellatly,  2  De  G.  F.  &  J.  758,  Lord 
Cairns  said  that  the  residue  of  the 
profits  were  to  be  reinvested  and  be- 
come part  of  the  estate,  t)ut  what  was 


**The  court,  acting  upon  a  general  rule- 
(Gibson  v.  Bolt,  7  Ves.  (Eng.)  ^; 
Walker  ^^  Shore,  19  Ves.  (Eng.)  387), 

to  be  done  with    the  income    arising  feigns  the  property  to  be  converted,  as 

from  such  reinvestments  is  not  stated,  directed  by  the  testator,  at  the   end  of 

See  also  Arnold  v.  Ennis,  2  Ir.  Ch.  601.  one  year  m>m  his  death,  and  at  least 

In  Kinmouth  v.  Brigham,  5  Allen  from  that  time  gives  to  the  tenant  for 
(Mass.)  270,  it  was  held  that  where  the  life  the  precise  income  which  would  be 
trustees  had  allowed  the  trust  fund  to  produced  if  the  property  were  actually 
remain  in  a  limited  partnership,  as  be-  so  converted  and  in  its  proper  state  of 
tween  life  tenant  and  remainderman,  investment.  By  doing  this  the  court 
so  much  of  the  profits  arising  there-  gives  the  tenant  for  life  as  large  an 
from  were  to  be  treated  and  invested  as  amount  of  income  as  the  testator  in- 
principal,  as  would,  if  received  and  in-  tended,  and  nothing  more."  Wigram^ 
vested  at  the  testator's  death,  amount  V.  C,  in  Taylor  v.  Clark,  i  Hare 
with  interest  at  six  per  cent.,  and  an-  (Eng.)  161,  168. 

nual  rests,  to  the  profits   actually   re-  In  Illinois,  two  years  are  allomred  for 

ceived,  at  the  time  they  were  received,  the  conversion  and  reinvestment,  after 

and  the  residue  to  be  distributed  as  in-  the  analogy  of  the  local  statute  allow- 

come.     See   Minot  v.  Thompson,   106  ing  two  years  for  settlement  of  de<?e- 

Mass.   583,   585;     Ayer    v,   Ayer,    128  dent's  estates.     Clifford   v,    Davis,    22 

Mass.  575,  578.  111.  App.  316,  321. 

1.  Lord  Eldon,  in  Augerstein  v.  Liability  of  Bzecntor  for  HoaooB'vw- 

Martin,  T.  &  R.  (Eng.)  232,239,240,  Bion. — See  Executors  and  Admixis- 

241;    La  Terriere  v.  Bulmer,   2    Sim.  trators,  §  XV,  3,  *,  (3). 

(Eng.)    18;    Gibson    v,   Bott,    7    Ves.  8.  Augerstein    v.   Martin.    T.  &   R. 

(Eng.)  89;  Williamson  v.  Williamson,  (Eng.)  232;  Hewitt  v.  Morris,  T.  &  R. 


6  Paige  (N.  Y.)  298,  305;  Marsh  v. 
Taylor,  43  N.  J.  Eq.  i,  5;  Clifford  v. 
Davis,  22  111.  App.  320. 

Buying  Bonds  at  Fremlnm. — Under 
a  clause  in  a  will  directing  trustees  to 
purchase  certain  bonds  and  *'to  pay 
over  all  dividends  and  income  of  said 
stocks"  over  and  above  costs  of  execu- 


(Eng.)  241;  La  Terriere  v.  Bulmer,  2 
Sim.  (Eng.)  18,  22;  Caldecott  -d.  Calde- 
cott,  I  Y.  &  C.  C.  C.  (Eng.)  312.  7^^ 
Allhusen  v,  Whittell,  L.  R^  4  Eq- 
(Eng.)  295.  See  Sargent  v.  Sargent, 
103  Mass.  297,  298;  Hilyard's  Estate, 
5  W.  &  S.  (Pa.)  30,  32;  Bird's  Estate,  2 
Pars.  Eq.  (Pa.)  174;   Marsh  t».  Taylor. 


tors  and  trustees  "as  fast  as  they  shall  be  43  N.  J.  Eq.  1,  6. 

received,in  equal  proportions  to  each  of  By   proper    investments    are    meant 

the  testator's  sons  for  life,  with  remain-  those    which    are    recognized    bv    the 

der  over,  the  whole  income  must  be  paid  court  or  authorized  by  the    wilL     See 

to  the  sons   without  any  reduction  to  ante. 

make  good  to  the  remaindermen  a  pre-  4.  Rop.   Leg.    (2nd    Am.   ed.)    1322: 

mium  which  it  was  necessary  to  pay  in  La  Terriere  v.  Bulmer,  2   Sim.  (Eng  > 

purchasing  the  bonds.  Shaw  f.  Uordis,  18,22.    See  Augerstein  r.  Martin,  T.  &- 

143  Mass.  443.  R.  (Eng.)  232. 
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fund  as  are  in  an  improper  state  of  investment  he  is  entitled  not 
to  the  actual  income,  but  only  to  so  much  thereof  as  the  fund 
would  have  produced  if  invested  at  the  testator's  death  in  such 
securities  as  the  court  would  recognize.^ 

3.  Where  the  testator  expressly  directs  that  the  enjoyment  is 
to  begin  at  a  particular  time,  or  that  the  actual  income  arising 
from  outstanding  investments  is  to  be  enjoyed  in  specie,  or  gives 
the  trustees  a  discretion  as  to  the  time  of  conversion,  the  case  is 
so  far  governed  by  the  direction,  and  not  by  the  general  rule.* 

1.  Dimesv.  Scott,4  Ru88.  (Eng.)  195;  considered   the    doctrine  of  that  case 

Taylor  v.  Clark,   i   Hare  (Eng.)  loi;  least  open  to  objection,  and  it  may  now 

Morgan  v.  Morgan,   14  Beav.    (Eng.)  be  considered  as  settled  law.     See  Re 

73.    See  Holgate  f.  Jenninss,  34  Beav.  Llewellyn's    Trusts,  29  Beav.   (Eng.) 

< Eng.)  623.    Re    Llewellyn  s  Trust,  29  171;  Yates  v.  Yates,  28  Beav.  (Eng.) 

Beav.  (Eng.)  171;  Brown  v.  Gellatly,  637;    Holgate  v.  Jennings,    24    Beav. 

L.  R.,  2  Ch.  App.  (Eng.)  752.  (Eng.)  623;  Brown  v,  Gellatly,  L.  R., 

In  England,  the  principle  is  applied  2  Ch.  App.  (£ng.)  752. 

In  the  same  waj'  as  where  there  is  no  The  same  difficulties  arise  as  to  the 

direction  to  convert  and  invest  in  par-  mode  of  computation  rate  and  time  of 

ticular  securities  by  giving  the  life  ten-  valuation,  as  in  the  case  where  particu- 

ant  the  dividend  from  the  death  of  the  lar  investments  are  not  pointed  out  by 

testator  on  so  much  3  per  cent,  consol-  the  will,  the  only  apparent  difference 

idated  bank  annuities    as  such  part  of  being  that  greater  severity  is  shown  the 

the  personal  estate,  improperly  invested,  trustee  where  he  disobeys  an  express 

would  have  purchased  at  one  year  from  direction.    See  ante. 

the  testator  s  death.    Dimes  v,  Scott,  2.  Wrey   v.   Smith,   14  Sim.  (Eng.) 

4  Russ.  (Eng.)  195.  202;  Mackie  v,  Mackie,   5  Hare  (Eng.) 

This  position  was  not  reached  with-  70;  Sparling  v,  Parker,  9  Beav.  (Eng.) 
•out  conflict.  In  La  Terriere  v,  Bui-  524;  Re  Sewell's  Trust,  L.  R.,  11  Eq. 
mer,  2  Sim.  (Eng.)  18,  Sir  Anthony  (Eng.)  80;  Re  Chancellor,  L.  R.,  26 
Hart,  V.  C,  held  that  the  tenant  for  Ch.  D.  (Eng.)  42;  Johnstone  v.  Moore, 
life  of  a  residue  directed  to  be  laid  out  4  Jur.,  N.  S.  (Eng.)  756;  Murrinr  v, 
in  certain  securities  was  entitled  to  the  Glasse,  17  Jur.  (Eng.)  816.  See  Will- 
income  accruing  in  the  first  year  afteV  iamson  v.  Williamson,  6  Paige  (N.  Y.) 
the  testator's  decease,  on  such  parts  of  298,  304;  Healey  v,  Toppan,  45  N.  H. 
the  estate  as  were  invested  at  his  death  267;  I^awrence  v.  Security  Co.,  56 
in  the  proper  securities,  and  on  such  Conn.  423,  439;  Clifford  v.  Davis,  22 
parts  as  were  afterwards  so  invested  III.  App.  310,  320. 
within  the  year,  but  that  the  income  be-  '* Sometimes  the  exercise  of  the  trus- 
fore  such  investment  formed  part  of  tees'  option  to  convert  regulates  not 
the  capital  of  the  residue.  In  Doug-  merely  the  devolution  of  property  as 
las  V,  Congreve,  i  Keen  (Eng.)  410  between  the  real  and  personal  repre- 
(dedded  after  Dimes  v,  Scott),  Lord  sentatives  of  the  beneficial  objects,  but 
Langdalb,  on  the  other  hand,  held  also  determines  its  destination  under 
the  tenant  for  life  entitled  to  the  actual  the  will  itself — 1.  «.,  until  conversion,  it 
income  arising  from  funds  outstanding  belongs  to  one,  and  when  actually  con- 
on  improper  investments.  In  Taylor  verted,  to  another.  Large  and  incon- 
X'.  Clark,  i  Hare  (Ene.)  161,  Wigram,  venient  as  such  a  discretion  is,  yet  if  the 
V.  C,  expressed  the  opinion  that  intention  to  confer  it  be  clearly  mani- 
Douglas  V,  Congreve  and  Dimes  v,  fested,  the  construction  must  prevail,  in 
Scott  could  not  stand  together,  and  spite  of  any  suspicion  that  the  testator 
felt  himself  bound  to  follow  the  latter,  misapprehended  the  effect  of  the  term 
4ilthough  personally  fully  persuaded  he  has  employed."  Jarm.  Wills  (5th 
that  the  doctrine  of  the  earlier  case  of  Am.  ed.)  *6o4;  Harding  v.  Trotter, 
La  Terriere  v,  Bulmer  was  correct  in  21  L,  T.  (Eng.)  279;  Brown  v.  Bigg,  7 
principle.    But  in  Morgan  v,  Morgan,  Ves.  (Eng.)  279. 

14  Beav.   (Eng.)  171,  Romilly,  M.  R.,  Such   is    the  case    where    the  fund 

«aid  that  he  not  only  felt  himself  bound  arising  from  the  sale  is  disposed  of  in 

by  Dimes  v.  Scott,  but  on  the  whole  such  terms  as  unequivocally  and  ex- 
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4.  Where  there  is  a  direction  to  accumulate  until  the  fund  is 
invested  as  directed  the  accumulation  ends  at  the  expiration  of  a 
year  from  the  testator's  death,  and  the  life  tenant  is  entitled  to 
the  income  from  that  period.* 

plicitly   to    make   the  vesting   depend  legatee.     Madigan  v.  Bums,  58  N.  H. 

upon  the  period  of  actual  sale.    Elwin  13. 

V.  Elwin,  8  Ves.  (Eng.)  547;    Faulkner  Lewln'B  GUsiUleatloiL — In  Lewin  on 

V.  HoUingsworth,  cited  8  Ves.  (Eng.)  Trusts  (8th  ed.)    '302,    the    following 

558.  classification  is  given: 

In  all  such  cases,  however,  the  court  (a)  The  tenant  for  life  of  a  residue  is 

diligently  seeks  to  avoid  such  interpre-  not  entitled   to  the    income    accruing 

tation,  and  will  not  adopt  it  unless  the  during  the  delay  allowed  for  the  pay- 

intent    is  clear.      1  Jarm.  Wills    (5th  ment  of  legacies  on  so  much   of  the 

Am.  ed.)  ^605;  Brown  v.  Gellatly,  L.  testator's   property  as  is  subsequently 

R.,  2  Ch.  App.  (Eng.)  751;  Porter  v.  applied   in  paying  them.     Holgate  v. 

Badeley,  L.   R.,  5  (5h.  D.  (Eng.)  542.  Jennings,  24  Beav.  (EngO  623;  Crawley 

See  Pearson  v.  Lane,  17  Ves.  (Eng.)  v.  Crav/Iey,  7  Sim.  (Eng.)  427;  Cranley 

loi.  V.  Dixoi:,  23  Beav.  (Eng.)  513;  Fletcher 

1.  Sitwell  ».  Bernard,  6  Ves.  (Eng.)  v.  Stevenson,  3  Hare  (Eng.)  371;  All- 

520;  Vigor  V.  Harwood,  12  Sim.  (Eng.)  husen  v,  Whittell,  4  L.  R.,  Eq.    (Eng.) 

172;  Tucker  v  Boswell,  5  Beav.  (Eng.)  295.    As  to  the  principle  to  be  applied 

607;  Hair  v.   Macgill,    i    Bligh,  N.   S.  where    the  debt  is  compromised,  see 

(Eng.)  662;  6.  Cm  I  Dow,  N.  S.  (Eng.)  Maclaren   v,   Stainton,    4   Lp.    R.,   Eq. 

24;  Noel  V.  Lord  Henley,  7  Price  (Eng.)  (Eng.)  448. 

241.    See  also  Lord  Eldon,  in  Auger-  Executors,    as    between    themselves 

stein  V.  Martin,  T.   &  R.  (Eng )  232;  and     the     persons    interested    in     the 

Parry  v,  Warrington,  6  Madd.  (Eng.)  residue,  are  at  liberty  to  have  recourse 

155;  Greasley  v.  Lord  Chesterfield,  13  to  any  funds  they  please  for  payment  of 

Beav.  (Eng.)  288}  Macpherson  v.  Mac-  debts  and  legacies,  but  in  adjusting  the 

pherson,  x  Macq.    H.   L.   (Eng.)    249;  accounts  between  the  tenant  for  life  and 

Entwistle     r.     Murkland     Stuart     r.  remainderman,  they  must  be  taken  to 

Bruere,  cited  6  Ves.  (Eng.)   528,  529;  have  paid  the  debts  and  legacies  not  out 

Griffith  V.  Morrison,  cited  i  J.  &  W.  of  capital  only  or  out  of  income  onlj» 

(Eng.)  311;  Kilvington   v.  Gray,  2   S.  hut -with  suck  portion  of  ike  capital  as^ 

&  S.  (Eng.)  396.  together  witk  tke  income  of  tkat porticm 

This  applies  equally  whether  money  for  one  year  from  tke  testator* s  deatK 

is  to  be  laid  out  in  land,  or  land  to  be  tvas  sufficient  for  tke  purpose,    AUhu- 

sold  and  proceeds  settled  in  accordance  sen   v.  Whittell,  4   L.  R.,  Eq.  (Ei^.) 

with  the  trust.     Sitwell  v,  Bernard,  6  205;  Lambert  v.   Lambert,    16    L.  R., 

Ves.    (Eng.)  520;    Stair   v.   McGill,   i  Efq.  (Eng.)  320;  Marshall  v.  Crowther. 

Bligh,  N.  S.  (Eng.)  662;  Vigor  v.  Har-  2  Ch.  D.  (Eng.)  199. 

wood,  12   Sim.  (Eng.)    172;  Vickers  v.  K%  to  contingent  legacies yyN\k\x:ih'nxxy 

Scott,  3  M.  &  K.  (Eng.)  500.  or  ma^  not  become  payable,  the  tenant 

In  a  provision  that  the  net  income  re-  for  Hie  is,  from  a  rule  of  convenience, 

maining  afler  certain  amounts  are  set  entitled  to  the  income  of  the  fund  as 

aside  shall  be  paid  over  to  the  testator's  part  of  the  residue  until  the  contingency 

widow,  unless  it  exceeds  a  certain  sum,  arises.     AUhusen  v.  Whittell.  4  I*.  R'L 

in  which  case  the  excess  is  to   be  set  Eq.  (Eng.)  305. 

aside,  the  word  "unless*' onlj'  qualifies  (^)  If  a  testator  desire  that  his  personal 

the  disposition  of  the  remaining  net  in-  estate   shall   be   laid   out  and    invented 

come.     Dexter  v.  Appleton,  137  Mass.  either  in  government  or  real  securities, 

32.^.  in  trust  for  A  for  life,  with  remainders 

Direction  to  Keep  Together. — A  testa-  over,  or  in  a  purchase  of  lands  with  a 

tor  .bequeathed  one-half  the  income  of  direction  express  or  implied  for  the  in- 

his  property  to  A  for  life,  and  directed  vestment  thereof  in   the   meantime  in 

that  the  property  should  be  managed,  government  or  real  securities,  and  that 

as  heretofore,  without  division.     Held^  the  lands  to  be  purchased  shall   be  in 

that  the   direction  related  only  to  the  trust   for   A    for   life,  with    remainders^ 

method  of  management,   and    did   not  over,  the   income   of    the  gox^emmtmt 

otherwise   affect     the    rights     of     the  and  real  securities  of  which  the  testator 
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was  possessed  at  the  time  of  his  death  mainderman^  whose  interest  is  thus  ini' 

(these  being  the  very  investments  con-  perilled,  has  a  right  to  share  in  the 

templated  by  his  will)    belong,  from  extra  profit  of  the  annual  produce;  but 

the  time  of  the  deaths  to  the  tenant  for  suppose  land  to  have  yielded  a  rental 

life.     Hewitt  v,  Morris,  T.  &  R.  (Eng.)  beyond  what  would  have  been  the  an- 

241;    La  Terriere  v,  Bulmer,  2   Sim.  nual  produce  of  the  purchase  money, 

(Eng.)  18;  Allhusen  v.  Whittell,  4  L.  and  there  has  been  no  depreciation,  can 

R.    Eq.     (Eng.)     295;    Augerstein    v.  the  remainderman  call  back  the  extra 

Martin,  T.  &  K.  (Eng.)  232;  Caldecott  rent  received  by  the  tenant  for  life,  or 

V.  Caldecott,  i   Y.  &  C.  C.  C.  (Eng.)  as  the  remainderman  gets  all  that  was 

312,  737.  ever  intended   for  him,  viz,  the  unde- 

(c)  If  during  the  first  year  the  con-  preciated  property,  may  the  tenant  for 

version    directed    by  the    testator    is  life  keep  the  full  rent  ?     If  not,  then, 

actually  made  the  tenant  for  life  is  also  conversely,  if  the  land  yield  no  annual 

entitled  to  the  produce  of  the  property  fruit,  or  less  than  what  the  purchase 

in  its  converted  form  from  the  time  of  money  would  3'ield,  the  tenant  for  life 

the  conversion,  as  if  land  be  directed  to  should   have  a  claim   against  the   re- 

be  sold  and   the   produce  invested   in  mainderman.     Dimes  v.  Scott,  4  Russ. 

government  or  real  securities,  or  money  (Eng.)  195;  Yates  v.  Yates,  28  Beav. 

be  directed  to  be  laid  out  on  land,  the  (Eng.)  637. 

tenant  for  life  is  entitled  to  the  divi-  But  if  the  tenant  for  life  be  also  a 

dends  or  interest  in  the  first  case,  from  trustee  for  sale,  and  neglect  to  sell,  he 

the  time  of  the  sale   and   investment,  cannot  be  allowed  to  put  into  his  own 

and  to  the  rents  in  the  latter  case  from  pocket  the  higher  annual  produce  which 

the  time  of  the  purchase,  though  made  has  arisen  from  his  own  laches,  for  no 

in   the  course   of  the    first  year.      La  trustee  can  derive  a  profit  from  the  ex- 

Terriere  v.  Bulmer,  2  Sim.  (Eng.)   18;  ercise  of  his  own  office.     Wightwick  v, 

Gibson  v.  Bott,  7  Ves.  (Eng.)  89;  Au-  Lord,  6  H.  L.  Cas.  (Eng.)  217, 

gerstein  v.  Martin,  T.  &  R.  (Eng:)  240.  (/")  In  Gibson  r.  Bott,  7  Ves.  (Eng.) 

{d)  Where,  at  the  death  of  the  tes-  89,  leaseholds  from  a  defect  of  title 
tator,  the  property  is  not  in  the  state  in  could  not  be  sold^  and  the  court  gave 
which  it  is  directed  to  be,  the  tenant  the  tenant  for  life  interest  at  four  per 
for  life  is,  before  the  conversion,  en-  cent,  from  the  death  of  the  testator  on 
titled,  as  the  court  has  now  decided,  not  the  value.  It  does  not  appear  from  the 
to  the  actual  produce,  but  to  a  reasona-  report  at  what  time  the  value  was  to  be 
ble  fruit  of  the  property  from  the  death  taken,  but  according  to  recent  cases  it 
of  the  testator  up  to  the  time  of  the  should  have  been  ascertained  at  the  ex- 
conversion,  whether  made  in  the  course  piration  of  one  year  from  the  testator's 
of  the  first  year  or  subsequently;  as  if  death.  Caldecott  v,  Caldecott,  i  Y.  & 
personal  estate  be  directed  to  be  laid  out  C.  C.  C.  (Eng.)  312,  737;  Sutherland  v. 
in  government  or  real  securities  and  Cook,  i  Coll.  (Eng.)  503. 
part  of  the  personal  estate  consists  of  If  the  testator's  estate  comprise  funds 
bonds,  bank  stock,  etc.  (not  being  gov-  not  immediately  convertible,  but  re- 
crnment  or  real  securities),  the  tenant  ceivable  by  instalments^  such  as  the 
for  life  is  entitled  to  the  dividends  yir^ 91  testator's  share  in  a  partnership  as- 
ike  death  of  the  testator  on  so  much  of  sessed  at  a  certain  sum  and  payable  by 
three  per  cent,  consolidated  bank  an-  instalments  carrying  interest  at  five  per 
nuities  as  such  part  of  the  personal  cent.,  the  tenant  for  life  is  allowed  four 
estate,  not  being  government  or  real  per  cent,  from  the  death  of  the  testator 
securities,  would  have  purchased  at  the  on  the  value  taken  at  the  expiration  of 
expiration  of  one  year  from  the  testa-  one  year  from  the  testator's  death.  Re 
tor's  death.  Dimes  v.  Scott,  4  Russ.  Llewellyn's  Trust,  29  Beav.  (Eng.)  171; 
(Eng.)  19c;  Taylor  i».  Clark,  i  Hare  Meyer  r.  Simonsen,  5  De  G.  &  Sm. 
(Eng.)    loi;    Moi^an    f.    Morgan,    14  (Eng.)  723. 

Beav.  fEng.)  72;  Holgate  v.  Jennings,  (^)  If  it  appears  from  the  terms   of 

24  Beav.  (Eng.)  623;  Brown  t'.GellatTv,  the  will   that  the  testator  intended  to 

2    L.   R.,   Ch.    App.    (Eng.)    752;  Afl-  give  his  trustees  a  discretion  as  to  the 

husen  v.  Whittell,  4  L.  R.,  Eq.  (Eng.)  time  of  conversion,    which   discretion 

295;    Re  Llewellyn's  Trust,   29  Beav.  has  been  fairly  exercised,  and  that  the 

(Eng.)  171.  tenant  for  life  was  to  have  the  actual  in- 

(r)  Where  the  nonconversion  is  at-  come  until  conversion,  the  case  must  be 

tended  with   any  risk  to  the  property,  governed  by  the  testator's  intention  and 

as  in  the  case  of  bonds,  etc.,  the   re-  not    by  the  general   rule.    Mackie  ?'• 
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In  England,  in  adjusting  the  accounts  between  the  life  tenant 
and  remainderman  of  a  residuary  bequest,  the  executors  are  to 
be  taken  as  having  paid  the  debts  and  legacies  not  out  of  the 
capital  only,  nor  out  of  the  income  only,  but  with  such  portion 
of  the  capital  as,  together  with  the  income  of  that  portion  for 
one  year,  was  sufficient  for  the  purpose.*  In  the  United  States, 
the  rule  seems  to  be  to  make  the  calculation  upon  the  clear 
residue  to  be  ascertained  as  of  the  testator's  death.^ 

Mackie,  5  Hare  (Eng.)  70;  Wrey  v,  estate  in  preference  to  that  of  Greisbv 
Smith  (Eng.)»  ^4  Sim.  202;  Sparling  v.  v,  Chesterfield..  In  Lambert  u.  Lam- 
Parker,  9  Beav.  (Eng.)  524;  Johnstone  bert,  L.  R.,  i6  Eq.  (Eng.)  320,  its  op- 
x^.  Moore,  4  Jur.,  N.  S.  (Eng.)  356;  Re  eration  was  held  not  to  be  excluded  bv 
Seweirs  Trust,  11  L.  R.,  Eq.  (Eng.)  80;  the  fact  that  the  life  tenant  was  getting 


\Re  Chancellor,  26  Ch.  D.  42].     And  fifteen  per  cent,  on  the  investment,  and 

«ee  Murray  v.  Glasse,  17  Jur.  (Eng.)  that  as  the  debts  were  paid  within  the 

Si 6.  year    its     application    necessarily   re- 

But  if  the  power  be  so  expressed  as  to  suited  in  the  payment  of  a  part  of  the 

negative  the  intention  of  varying  by  its  principal  of  the  debt  out  of  the  income, 

exercise  the  rights  of  the  parties,  the  This  position  is  obviously  inconsistent 

general    rule    will   prevail.     Brown   v,  with  that  taken  in  Caldecott  v.  Calde 

Gellatly,  L.  R.,  2  Ch.  App.  (Eng.)  751;  cott. 

Porter  v.  Badeley,   L.    R.,  5   Ch.    D.        It  should  also  be  observed  that  the 

<Eng.)  542.  life  tenant  is  not  entitled  to  the  income 

The  subject  is  also  discussed  in  Wms.  accruing  during  the  delay  allowed  for 

Exrs.  (7th  Eng.  ed.)  1391    et  seq.;  J&rm.  the  payment  of  debts  and  legacies  on 

Wills  (5th     Am.    ed.)     ♦606  et    seq.;  so  much  of  the  testator^s  property  as  is 

Perry   on  Trusts,  §§  550,  551;  Hill   on  subsequently  applied   in   paying  them. 

Trustees,  pp.  388,  389;  Spence  Eq.  Jur.  See    extract    from    Lewis,  ante;  also 

564.  Page   Wood,  V.    C,  in    Allhusen  f. 

1.  Allhusen  v.  Whittell,  L.  R.,  4  Eq.  Whittell,  L.  R.,  4  Eq.  (Eng.)  295,  303; 

(Eng.)  295,  303,304,  per  Page  Wood,  Williamson  v.  Williamson,  6  Paige  (N- 

V.  C.     Compare  Wightwick  v.  Lord,  6  Y.)  298,  306. 
H.  L.  Cas.  (Eng.)  217,  218.  2.  Williamson  v.  Williamson, 6  Paige 

The  principle  appears  to  have  been  (N.  Y.)  298,  306;  Bullard  v.  Benson,  i 
first  distinctly  enunciated  in  this  case.  Dem.  (N.  Y.)  486,  494;  Healey  t;.  Top- 
In  Caldecott  v.  Caldecott,  i  Y.  &  C.  C.  pan,  45  N.   H.  243,  267,  268;  Minot  v. 
C.  (Eng.)  312,  324.  it  was  said  that  the  Amory,  2  Cush.  (Mass.)  377,  382;  Lov- 
principai  of  the  debts  and  legacies  must  ering  v,  Minot,  9  Cush.   (Mass.)  1511 
be  borne  by  the  capital  of  the  residue,  157;  Lamb  v.  Lamb,  11    Pick.  (Mass) 
the  interest  by  the  tenant  for  life  during  371;    Tread  well    v.     Cordis,    5    Graj; 
his  time,  and  that  subject  to  such   re-  (Mass.)  341,353;  Minot  t/.  Thompson, 
duction  the  life  tenant  was  entitled  as  106  Mass.  583.     See  Lawrence  v.  Se- 
from  the  testator's  death,  to  the  actual  curity  Co.,  56  Conn.  423,  439;  Green  r. 
Income  of  parts  of  property   invested.  Green,  30  N.  J.  Eq.  451,  457;  Outcaltr. 
.and   the  interest  on    the  valuation  of  Appleby,  36  N,  J,  Eq.  72,  76;  Marsh  r. 
parts    that  were   not.     In   Greisby   v.  Taylor,  43  N.  J.  Eq.  i,  4;  Rodgen  7- 
Chesterfield,  13  Beav.  (Eng.)  288,  294,  Rodgers,  7  Watts  (Pa.)   15;  Bird's  Es- 
it    was  Meid  that    where   the   testator  tate,  2  Pars.  Eq.  (Pa.)  168,  174;  Leah; 
directed  his  real  estate  to  be  sold  and  v.  Cardwell,  14  Oreg.  171. 
applied  to  the  payment  of  his  debts  in        *'To  ascertain  the    amount  of  such 
.aid  of  the  personalty,  the  interest  due  residuary  fund,  so  as  to  apportion  the 
on  the  debts  during  the  first  year  after  capital  and   the  income  properly  he- 
testator's  death  was  payable  out  of  the  tween    the     remainderman     and    the 
-corpus  of  the  realty,  and  the  life  tenant  tenant  for  life,  the  executor,  upon  set- 
must    keep    down    that    which   subse-  tling  the  estate  at  the  end  of  the  year, 
quently  accrued.  must  estimate   the  whole  estate  what 

In   Marshall   v.  Crowther,  L.   R.,  2  is   then  ascertained   to    have  been  it> 

Ch.  D.  (Eng.)  199,  the  principle  of  All-  cash  value,  at  the  testator's  deaUi  af^er 

husen  v,  Whittell,  was  applied  to  real  paying  all  debts,  legacies  and  expenses 
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b.  Perishable  Property — Howe  v.  Lord  Dartmouth- 
Security,  When  Required. — Where  property  of  a  perishable 
nature,  as  leaseholds  or  long  annuities,  is  bequeathed  to  several 
in  succession  by  a  general  residuary  clause,  and  no  intention  ap- 
pears to  give  the  life  tenant  the  enjoyment  in  specie,  it  is  a  rule 
of  administration,  known  as  "  the  rule  in  Howe  v.  Lord  Dart- 
mouth," *  that  the  property  is  to  be  converted  into  3  %  consoli- 
dated bank  annuities  and  each  person  in  succession  given  the 
dividends  of  the  fund.*     If  the  property  cannot  be  converted, 

of  administration,  and  other  proper  due  is  manifestly  less  than  his  due. 
charges  and  commissions.  But  in  In  some  cases  the  difficulty  has  been 
making  such  deduction  for  legacies  somewhat  obviated  by  allowing  the  life 
payable  at  a  future  day  and  which  do  tenant  the  actual  income  of  the  clear 
not  draw  interest,  the  whole  amount  of  residue^  or  the  actual  income  of  such 
the  legacies  is  not  to  be  deducted,  but  parts  thereof  as  he  may  be  entitled  to, 
only  such  a  sum  as,  if  properly  invested,  and  resorting  to  the  accounts,  as  sub- 
would  at  the  time  the  legacies  become  sequently  made  up,  to  ascertain  what 
payable,  have  produced  the  requisite  part  of  the  assets  was  received  from  in- 
sum  exclusive  of  all  expenses  and  risk  come  and  what  part  from  capital.  Lov- 
of  loss.  The  rule  in  England,  as  be-  ering  v.  Minot,  9  Cush.  (Mass.)  151, 
tween  the  legatee  for  life  and  the  re-  157;  Treadwell  v.  Cordis,  5  Gray 
mainderman,  is  to  invest,  or  consider  (Mass.)  341,  353;  Minot  v,  Amory,  2 
the  fund  as  invested  in  the  three  per  Cush.  (Nlass.)  377;  Marsh  v.  Taylor, 43 
cents,  being  two  per  cent,  less  than  the  N.J.  Eq.  1,  6,  7;  Green  v.  Green,  30  N. 
legal  rate  of  interest  in  that  country.  J.  £q.  451,  456. 

(Hare  v.  Earl   of  Dartmouth,   7  Ves.  Whether  a  similar  course  would  not 

(Eng.)  137.)    Upon  the  same  principle,  be  pursued   in  New  York  in  cases  in 

according  to  the  legal  rate  of  interest  which  the  life  tenant  is  entitled  to  the 

here,  the    income  of  a  five  per  cent,  actual  income  is  at  least  doubtful.    See 

stock,  which  stocks  can  generally  be  Lawrence  v.  Embree,  3  Bradf.  (N.  Y.) 

purchased  at  about  the  par  value,  may  364,365;  P ittm an  t^.  Johnson,  15  Abb. 

be  considered  as  a  reasonable  discount  N.  C.  (N.  Y.)  472,  478,  479. 

upon  a  legacy  payable  at  the  end  of  the  In  BuUardt;.  Benson,  i  Dem.  (N.  Y.) 

jrear  for  the  purpose  of  ascertaining  the  486,   495,   the  surrogate    allowed    the 

value  of  the  residuary   estate  at    the  life   tenant  of  an  aliquot  part  of  the 

death  of  the  testator."     Walworth,  residue  six  per  cent,  for  the  first  year 

Ch.,  in  Williamson    v.  Williamson,  6  after  the  testator's  death,  and  thereafter 

Paige  (N.  Y.)  298,  306.     See  Healey  v*  such  rate  as  the  fund   earned  in   the 

Toppan,  45  N.  H.  243,  267,  268.  trustee's  hands. 

Upon    the  clear    residue    so  ascer-  1.  7  Ves.   (Eng.)    137;   Pickering  v, 

tained,  the  life  tenant  is  entitled  to  five  Pickering,  4  Myl.  &  Cr.  298.     But  this 

per  cent,  per  annum,  to  be  computed  was    not    the    first    decision     to    that 

from  the  death  of  the  testator,  and  the  effect. 

balance  is  the  net  amount  for  distribu-  2.  Lord  Eldon,  in  Howe  v.  Lord 

tion.     Williamson    v,    Williamson,    6  Dartmouth,  7   Ves.   (Eng.)    137;   Ro- 

Paige  (N.  Y.)  298,  306;  Healey  v.  Top-  milly,  M.  R.,  in  Morgan  v.  Morgan, 

pan,  45  N.  H.243,  268.     Compare  Law-  14  Beav,  (Eng.)  82;  Gibson  v.  Botts,  7 

rence  v.  Embree,  3  Bradf.  (N.  Y).  364;  Ves.  (Eng.)  89;   Fearns    v.  Young,  9 

Kinmouth  v.  Brigham,  5  Allen  (Mass.)  Ves.  (Eng.)  55c;    Kampf  v,  Jones,  2 

270.  Keen     (Eng.)    756;    Shuttleworth    v. 

This    mode    of    calculation    seems  Greaves,  4  Myl.  £  Cr.  (Eng.)  35;  Lord 

adapted  to  doing  complete  justice  be-  Cottenham,  in  Pickering  v.  Plcker- 

tween  the  parties  only  where  all   the  ing,  4  Myl.    &   Cr.   (Eng.)   298,  299; 

funds  are  out  on  improper  investments,  Wigram,  V.  C,  in  Hawes  v.  Hawes,  3 

or  where  the  funds  properly  invested  Hare  (Eng.)  611. 

are  out  on  five  per  cent,  securities.    But  The  principle  will  also  be  found  dis- 

if  the  life  tenant  is  entitled  to  the  actual  cussed  in  Wms.  Exrs.  (7th   Eng.  ed.) 

income  of  seven,  eight  or  ten  per  cent.  1 163, 1 176, 1 193;  2  Kent  353, 354;  Story, 

securities,  five  per  cent,  on  the  net  resi-  Eq.   Jur.,  §  604.     Notes    to    Howe   v, 
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the  life  tenant  is  entitled  only  to  the  interest  upon  its  estimated 
value.*  In  the  United  States,  the  principle  is  so  far  in  force 
that  it  is  the  duty  of  the  executor  under  such  circumstances  to 
convert  the  perishable  property  into  money  and  invest  the  fund 
so  produced  in  permanent  legal  securities  *  and  pay  the  interest 
to  the  life  tenant,  preserving  the  principal  for  the  remainder- 
Dartmouth,  2  Lead.  Cas.  Eq.  (8th  Am.  the  executor  is  not  liable  for  not  con- 
ed.) 676,  ei  seq.  verting  navy  five  per  cent,  annuities 
The  rule  is  not  based  upon  the  idea  into  three  per  cent,  consols.  Band  v. 
that  the  testator  contemplated  or  Jn-  Farrell,  7  De  G.  M.  &  G.  628. 
tended  the  conversion,  but  upon  the  In  England^  the  principle  is  applied 
notion  that  he  must  have  intended  some  to  improper  investments,  of  a  perma- 
benefit  to  the  remainderman,  and  to  nent  nature,  as  shares  in  railway  or  in- 
insure  the  remainderman  getting  any  surance  companies,  foreign  bonds, 
benefit  at  all  the  conversion  is  essential,  stocks,  etc.,  and  the  remainderman  maj 
RoMiLLY,  M.  R.,  in  Morgan  v.  Mor-    call  for  the  conversion  of  such  prop- 


gan,  14  Beav.  (Eng.)  72,  82;    Cafe  v,    erty  into  three  per  cents.    Thornton  v. 

Bent,  5  Hare  (Eng.)  35.  Ellis,   15  Beav.   (Eng.)   193;   Blann  r. 

A  person  having  a  charge  for  life  on     Bell,  5  De  G.  &  Sm.  (Eng.)  658;  6.  c,  3 


residue  has  to  the  extent  of  that  charge  De  G.  M.  &  G.  (Eng.)  775;  Wightwick 

the  rights  of  a  residuary  legatee;  and  v.  Lord,  6  H.  L.  C.  (Eng.)  217. 

an   executor  who  is  also  the   ultimate  But  the  court  will  not  call  in  a  mort- 

residuary  legatee,  who  neglects  to  con-  gage  without  enquiry  whether  it  is  for 

vert  the  property  into  permanent  secu-  the  benefit  of  all  parties.  Lord  Eldox, 

rities,  until    it  becomes  unproductive  in  Howe  v,  Dartmouth,  7   Ves.  (Eng.' 

and  the  charge  lost,  is  liable.  Wightwick  150. 

V.  Lord,  6  H.  L.  Cas.  (Eng.)  *2i7.  See  Grantees  and  trustees  are  bound  to 

§  VI,  3,  c,  note.  take  notice  of  the  i"ule  in  their  adminU- 

The  principle  applies  where  the  tes-  tration  of  pro|>erty  out  of  court,  and  if 

tator  gives    "all  his  personal  estate."  they  fail  to  do  so  Vill  be   liable  as  for 

Howe  V.  Dartmouth,  7  Ves.  (Eng.)  137.  breach  of  trust.     Bater.  Hooper,  5  De 

Or  the  residue  of  his  personal  estate.  G.  M.  &  G.  (Eng.)  338. 

Cranch   v.  C ranch,    cited    Howe     v.  The  fact  that  the  remainderman  has 

Dartmouth,  7  Ves.  (Eng.)  141,  n.;  Pow-  not  called  upon  the  trustee  to  make  the 

ell   V.  Cleaver,   cited  Howe   v.    Dart-  conversion  will  not    relieve  him  from 

mouth,  7  Ves.   (Eng.)   142;  Sutherland  liability.     See  Dimes  v.  Scott,  4  Russ. 

V.  Cooke,  1  Coll.  (Eng.)  498;  Johnson  (Eng.)  195. 

V,  Johnson,  2  Coll.  ^Eng.)  441;  Craw-  1.  Caldecott  v.  Caldecott,  i  Y.  &  C 

ley   V.   Crawley,    7   Sim.   (Eng.)   427;  C.  C.  (Eng.)  312,  737;  Wms.  Exrs.  (7th 

Lichfield  v.  Baker,  2  Beav.   (Eng.)  481;  Eng.  ed.)  1395. 

Re  Shaw's  Trust,  L.  R.,  12  Eq.  (Eng.)  The  mode  of  computation  is  the  same 

124.  as  that  described  in  §  6,  4,  a  (»). 

Or  the  interest  of  his  property.  Statutes  22  and  28  Vict.,  di.  SS,  §  SS: 
Fearns  v.  Young,  7  Ves.  (Eng.)  549;  28  and  24  Vict.,  oh.  88,  ^§  11  and  11— 
Benn  v.  Dixon,  10  Sim.  (Eng.)  636;  The  effect  of  these  acts  has  been  grealK 
Oakes  v.  Strachey,  13  Sim.  (Eng.)  414.  to  enlarge  the  number  of  authorized 
It  is  immaterial  whether  the  property  trust  securities,  so  that  three  per  cent. 
is  given  directly  to  or  in  trust  for  the  consols  have  ceased  to  occupy  the  pecu- 
donees.  House  v.  Way,  12  Jur.  (Eng.)  liar  position  they  once  held.  Lewinon 
959.  See  Green  17.  Green,  30  N.J.  Eq.  Trusts  (8th  ed.  i)  307,  et  seq.;  Wm*. 
45'-  Exrs.  (7th  Eng.  ed.);  Hume  v.  Richard- 
Even  a  special  power  to  grantors  son,  31  L.  J.,  N.  S.,  Ch.  (Eng.)  713. 
and  trustees  to  continue  invested  any  2.  As  to  what  are  proper  investmcnt> 
of  the  testator's  government  securities  for  trust  funds  in  the  United  States, see 
will  not  justify  them  in  continuing  Ions  Investments,  Executors  and  Ad- 
annuities.  Tickner  v.  Old,  L.  R.,  18  ministrators,  notes  to  Brice  - 
Eq.  (Eng.)  422.  Stokes,  Townley  v.  Sherbum,  2  Lejui- 

But  under  a  direction  to  sell  the  re-  Cas.  Eq.  1742,  et  seq. 

siduary  estate  and  invest  the  proceeds  Beyerilonary    Intereats. — Future  or 

in  government  or  other  good  security  reversionary  interests  are   within  the 
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man;*  or  in  States  in  which  security  may  be  required  for  the 
protection  of  the   remainderman,  pay   the   principal   {i.  e.,   the 

rule,  since,  without  their  conversion,  the  (N.  J.)  23,  27,  28;  Woods  v.  Sullivan,  i 
life  tenant  would  fail  to  obtain  the  Swan  (Tenn.)  507;  Evans  v.  Iglehart, 
benefit  the  testator  is  presumed  to  have  6  G.  &  J.  (Md.)  171, 196;  State  v,  Robin- 
intended  to  confer.  Lord  Eldon,  son,  57  Md.  486;  Ritch  v,  Morris,  78  N. 
in  Howe  v.  Dartmouth,  7  Ves.  (Eng.)  Car.  377,  379;  Harrison  v.  Foster,  9 
148.  Ala.  955;  Burnett  v.  Lester,  53  111.  325; 

In  such  case  the  true  method  of  val-  Welsch  v.  Belleville  Bank,  94  111.  191; 
uation,  ultimately  adopted  by  the  Eng-  Colder  v.  Littlejohn,  30  Wis.  351.  oee 
lish  authorities,  is  to  ascertain  the  sum  further,  as  to  the  application  of  the 
which,  put  out  at  interest  at  four  per  principle,  Horner  i\  Shelton,  2  Mete, 
cent,  per  annum  on  the  day  of  the  tes-  (Mass.)  194,  198;  Balch  v.  Hallet,  10 
tator*s  death,  and  accumulating  at  com-  Graj*^  (Mass.)  402;  Smith  v.  Van 
pound  interest  at  that  rate,  with  yearly  Ostrand,  64  N.  Y.  278,  282;  Coven- 
rests,  and  deducting  income  tax,  would,  hoven  v.  Shuler,  2  Paige  (N.  Y.)  122; 
with  the  accumulations  of  interest,  Williamson  i;.  Williamson,  6  Paige  (N. 
amount,  on  the  day  when  the  reversion  Y.)  298;  Trustees  etc.  v.  Cole,  20 
falls  in  or  is  realized,  to  the  sum  actually  Barb.  (N.  Y.)  321,  330;  s.  c,  16  N, 
received.  The  sum  so  ascertained  Y.  83,  90,  95;  Emmons  v.  Cairns, 
represents  the  corpus^  and  the  differ-  3  Barb.  (N.  Y.)  243;  Spear  v. 
ence  between  that  sum  and  the  sum  Tinkham,  2  Barb.  Ch.  (N.  Y.)  211; 
actually  received  is  income.  This  Booth  v.  Ammerman,  4  Bradf.  (N.  Y.) 
method  of  computation  applies  equally  129;  Bradner  v.  Faulkner,  12  N.  Y.  472; 
to  any  outstanding  personal  estate,  Thorp  t'.  Pettit,  i  C.  E,  Green  (N.  J.) 
the  conversion  of  which  the  trustees,  488;  Buist's  Appeal,  8  Phila.  (Pa.)  190, 
in  the  exercise  of  their  discretion,  192;  Wootten  v.  Burch,  2  Md.  Ch.  190; 
postpone  for  the  benefit  of  the  Patterson  v.  Devlin,  McMul.  Eq.  (S, 
estate,  and  which  eventually  falls  in,  as.  Car.)  459;  Saunders  v,  Haughton,  8 
for  instance,  a  mortgage  debt  with  ar-  Ired.  Eq.  (N.  Car.)  217;  Tayloe  t\ 
rears  of  interest  or  arrears  of  an  an-  Bond,  i  Bush.  Eq.  (N.  Car.)  5;  Cal- 
nuity  with  interest,  or  monej's  payable  houn  v.  Ferguson,  7  Rich.  Eq.  (S.  Car.) 
on  a  life  policy.  Lewin  on  Trusts  (8th  165;  Robertson  v.  Collier,  1  Hill  Eq. 
ed.)  305,  citing-  Beavan  v.  Beavan,  L.  (S.  Car.)  373. 

R.,  2   Ch,  D.  Sj9,  n.;  Re  Earl  of  Ches-  A   testator  gave   the   residue  of  his 

terfield's  Trusts,  L.  R.,  24  Ch.  D.  (Eng.)  estate  to  his  wife  for  her  life,  remainder 

643;  Wright  V.  Lambert,  L.  R    6  Ch.  to   his  children.     He   directed  his  ex- 

D.  (Eng.)  649.  ecutors  to  collect  everything  due,  and 

Where  a  reversionary  interest,  which  to  pay  over  the  proceeds  to  the  person 

was  available  for  the  paj'ment  of  pe-  or  persons  entitled    to    receive    them, 

cuniary   legacies,  was  retained   unsold  Held^  that  the  executors  were  bound  by 

for  many  years  for  the  benefit  of  the  the  direction  to  pay  over  to  the  w^idow, 

estate,  it  was  heldy  when  the  reversion  and  had  no  right  to  'retain  and  invest, 

fell  in,  that  the  legatees  were  entitled  to  Re  Woods,  35  Hun  (N.  Y.)  60. 

the  interest  on  their  legacies  from  the  A  bequest  of  barn  stock  is  not  within 

expiration  of  one  year  from   the  tes-  the  principle.     Horry   v.  Gloser,  2  Hill 

tator's  death.    Re  Blatchford,  L.  R.,  27  Ch.  (S.  Car.)  515;  Woods  r.  Sullivan,  i 

Ch.  D.  (Eng.)  676.  .  Swan  (Tenn.)  507;  Evans  v.  Iglehart, 

1.  Healey  v.  Toppan,  45  N.  H.  243,  6  G.   &    J.   (Md.)    171,   173,   191,  192. 

and  cases  cited;  Kinmouth  v,  Brigham,  Contra^  Burnett  v.  Lester,  53  111.  325, 

5  Allen  (Mass.)  270;  Lovering  v.  Mi-  33^. 

not, o  Cush.  (Mass.)  ic6,  157;  Field  v.  The   fact  that   the   residuary  clause 

Hitcncock,  17  Pick.  (>lass.)  182;  Minot  contains  an  enumeration   of   particular 

V.  Thompson,  106  Mass.  58^;  Clarke  v.  articles,  consumable   in    the  use,   does 

Burdick,  6  R.  I.    151;    Clark    v,  Clark,  not  entitle  the  life  tenant  to  the  enjoy- 

8  Paige  (N.   Y.)  1^2;  Cairns  :•.  Chau-  ment  of  those  articles  in  specie,  but  the 

bert,  9  Paige   (N.  Y.)  163;   De  Peyster  whole  must  be  converted.    Covenhoven 

V.  Clendening,  8    Paige  (N.  Y.)'^295;  v.  Shuler,  2  Paige   (N.  Y.)  123,    132. 

Smith  V.  Van  Ostrand,  64  N.  Y.  278,  See  De  Witt  v.  Schoonmaker,  2  Johns. 

281;  Rowe  V.   White,  16  N.  J.  Eq.  411,  (N.  Y.)  243. 

416;  Ackerman  v,  Vreeland,  1  McCarter  In    Ifaryiandy  under  act  of  1798,  ch. 
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money  produced  by  the  sale)  over  to  the  life  tenant  on  receiving 
security.*     But  no  conversion  should  be  made  where  the  bequest 

loi,  which  allows  distribution  in  kind,  their  natural  life,  and  at  their  decease 

under  a  general  residuary  clause,  the  life  the  said  principal  so  paid  to  them  to  be 

tenant  is  entitled  to  enjoy  the  articles  divided  among  their  lawful  heirs,  share 

which  fall  into  the  residue  in  specie^  and    share    alike.*'     One  of  the  sisters 

but  if  the  residue  consist  of  money  or  threatening  to  dispose  of  her  share  in 

property,  the  use  of  which  is  conversion  order  to  defeat  her  son's  interest  therein, 

into  money,  the  executor  must  convert  it  was  held  that  she  might  be  enjoined 

and  invest.     Evans  v.  Iglehart,  6  G.  &  from  so  doing,  and  required  to  give  se- 

J.  (Md.)  171,  192;  Millers.  Williamson,  curity  for  the  protection  of  the  remain- 

5  Md.  219,  220.  derman.    Sherman  v.  Sherman,  36  N. 

In  Maine^  the  rule  is  to  let  the  donee  J.  Eq.  125. 

for  life  have  the  actual  possession  unless  A  parent  gave  testamentary  power  to 

the  will  otherwise  provides.     Sampson  her  executors  to  sell  a  certain  house  and 

V,  Randall,  72  Me.  109,  112;  Copeland  lot,  and  to  set  apart  $3,000  of  the  amount 

V,  Barron,  72  Me.  206,  211;  Whittier  v,  derived  therefrom  for  the  sole  and  sepa- 

Waterman,  75   Me.  409,411.    But  see  rate  use  of  her  daughter  Julia  [the  wife 

Russell  V.  Whittemore,  80  Me.  297.  of  C],  who  was  to  receive  the  interest 

As  there  are  no  public  securities  in  and  income  thereof  during  her  natural 
this  country  which  would  answer  the  life,  and  at  her  death  it  was  to  be  paid 
requisitions  of  an  English  court  of  to  the  persons  who  at  that  time  might 
equity,  the  rule  is  to  require  good  trust  be  her  heirs  at  law;  and  further  pro- 
Investments.  Lowell  V,  Minot,  20  vided  that,  if  Julia  should  so  elect,  the 
Pick.  (Mass.)  116,  119;  Kinmouth  v.  fund  might  be  invested  in  a  house  and 
Brigham,  5  Allen  (Mass.)  270,  277.  lot,  which  she  might  select,  and  which 
See  Harvard  College  v.  Amory,  9  Pick,  should  be  conveyed  to  her;  with  a  fur- 
<Mass.)  446;  Van  Dusen's  Appeal,  102  ther  declaration  that  Julia  should  enjoy 
Pa.  St.  224.  the  same  free  from  the  control  of  her 

As  to  what  are  trust  investments,  see  husband. 

Investments;  also  Executors  and  Testatrix's  house  and  lot  have  been 

Administrators,  §  XV.  3,  3,  (3,)  p.  sold.    Julia's  husband  is  dead,  and  on 

353;  XVII,  5,  p.  425;  Notes  to  Brice  v,  bill  to  compel  the  executors  to  pav  over 

Stokes,  2  Lead.  Cas.  Eq.  (8th  Am.  ed.)  to  her  absolutely  the  $3,000,  keli^  that 

1742.  since  Julia  could  require  the  executors 

1.  Tyson  v,  Blake,  22   N.   Y.  558;  to  purchase  a  house  and  con vey  it  to  her. 

Smith  V,  Van  Ostrand,  64  N.  Y.  281,  for  her  sole  and  absolute  use  and  dis- 

282;  Re  Weppeler,  2   Dem.   (N.   Y.)  position,   she  is  entitled   to  have    the 

626;  Eichelberger  v,  Barnitz,  17  S.  &  $3,000    paid    to    her  directly  and  ab- 

R.    (Pa.)    293;  Kinnard  v.   Kinnard,  5  solutely.     Courter  v,  Howell,  33  N.  J. 

Watts  (Pa.)    108;    Brinton's  Estate,  7  Eq.  80. 

Watts  (Pa.)  203;  Rodgers  v.  Rodgers,  In  Waldo  f.  Cummings,  45  III.  421, 

7  Watts    (Pa.)    15;    Van  Dusen's   Ap-  430,  it  was  >ie/</ that  a  bond  would  not 

peal,  102  Pa.  St.  224;  Purd.  Dig.  (Pa.)  be  required  except  for  cause  upon  the 

554;  Clavenstine's  Appeal,  15  Pa.  St.  application  of  the  remainderman,  and 

495;  Duval's  Appeal,  38  Pa.   St.    112;  that  unless  such  application  was  made 

Buist*s  Appeal,  8  Phila.  (Pa.)  190.     Sec  the  executor  or  trustee  could  not  with- 

Security  Co.  v,  Hardenburgh,  C3  Conn,  hold  payment.  See  Re  Oertle,  34  Minn. 


169,  174;  Hatfield   v.  Fowler,  &  111.  45,     173;  s.  c,  57  Am.  Rep.  48. 

47;  Burnett  v,  Lester,  53  111.  325,  335;        The  necessity  for  provii  _ 

Amiss  Vn  Williamson,  17  W.  Va.  073;    loss  is  undoubted  in  the  case  of  an  ab- 


Mason  v.  Pate,  34  Ala.  379;  Gill  v.  solute  bequest  subject  to  a  devesting 

Tittle,  9  Ala.  528;  Patterson  v.  Devlin,  contingency  (see  VI.   i,  «,  (i);  but  to 

I  McMul.  Eq.  (S.  Car.)  459;  Freeman  hold  that  cause  must  be  shown  where 

V.  Cook,  6  Ired.  (N.  Car.)  373.  the  primary   bequest   is  for   life    only 

A  testator  directed  all  of  his  estate  to  seems  contrary  to  the  drift  of  authority, 

be  sold  and  the  proceeds  divided  into  Johnson   v.   Mills,  i    Ves.  Sen.  (Eng.) 

six  shares,  which  were  to  be  given  to  282.     See  Kennedy,  J.,  in  Kinnard  t?. 

his    brothers    and    sisters,  "the  shares  Kinnard,  5  Watts  (Pa.;  108,  no;  Se- 

.     .     .    to  be  paid  to  them  <7» //iei>0u/«  curity  Co.  v,  Hardenburgh,  53  Conn. 

responsibility^  and  they  to  use  it  during  169,  174;  Smith  v.  Van  Ostrand,  64  N. 
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Y.  281,  282;  Burnett  v,  Lester,  53  III.  money  or  interest  bearing  securities,  the 

325*  335-  proper  course  was  to  invest  the  corpus. 

Where  testator  directs  that  life  tenant  Homer  v.  Shelton,  2  Met.  (Mass.)  194^ 

shall  be  allowed  to  take  possession,  but  205;      Field    v,    Hitchcock,    17    Pick, 

there  is  also  manifested   an  Ixitent  to  (Mass.)  182;  Clarke  v.  Burdick,  6  R. 

keep  the  estate  together  under  the  gen-  1. 151;  Spear  v.  Tinkham,  2  Barb.  Ch. 

eral    oversight  of  the  trustee,  with  a  (N.  Y.)  211;  The  Trustees,  etc.  v.  Cole, 

view  to  protecting  the  property  from  the  3o  Barb.  (N.  Y.)  321,  330;  16  N.  Y.  83, 

life  tenant's  husband,  on  an  attempted  90,  95;  Wootten  v.  Burch,  2  Md.  Ch. 

removal   by    the    husband,  a  court  of  190.  * 

chancerv  will  decree  the  property  to  be        Where  no  trustee  has  been  appointed, 

returned  to  the  trustee.    De  Graffen-  it  is  the  duty  of  the  executor  to  hold 

sled  V,  Green,  i  Cold.  (Tenn.)  109.  the  fund,  pay  the  income  from  time  to 

Where  testator  directs  that  the  ex-  time  to  the  life  legatee,  and  at  his  death 

ecutor,  who  is  also  life  tenant  of  the  make  distribution.    Carson  v,  Carson, 

personal     estate,    shall    be    permitted  6    Allen    (Mass.)   397,    399;    Dorr  v^ 

to  qualifv  without  executing  bond,  the  Wainright,  13  Pick.  (Mass.)  328,  331; 

court  will  not  require  a  bond   at   the  Dole  v.  Johnson,  3  Allen  (Mass.)  364,. 

instance  of  the  remainderman,  unless  367;  Claggett  v.  Hardy,  3  N.  H.  148; 

it  appears  that  he  is  wasting,  or  at-  Wheeler  v.  Perry,  18  N.  H.  307. 
tempting  or  threatening  to  waste,   the        In  Pennsylvania^  the  act  of  24th  of 

personal  property.    Amiss  v,  William-  February,  1834,  §  48,  Prov.  Dig.   554, 

son,  17  W.  Va.  ^3;  Hatfield  v.  Fowler,  provides  that  "whenever  personal  piop- 

60  111.  45,  47.  erty  is  bequeathed  to  any  person  for  life. 

In  jurisdictions  where  no  executor's  or  for  a  term  of  years,  or  for  any  other 

bond  is  required  except  for  cause,  an  limited  period,  or  upon  a  condition  or 

executor,  after  completing  his  duties  as  contingency,  the  executor  of  such  will 

executor,  may    be    compelled    by  the  shall  not  he  compelled  to  pay  or  deliver 

probate  court,  on  the  application  of  the  the  property  so  bequeathed  to  the  per- 

remainderman,  to   convert  and  invest  son    so     entitled     until    security    be 

the  fund  upon  best  investment8,transfer  f^ven  in    the    orphans    court    having 

the  principal  to  himself  as  life  tenant  jurisdiction    of  his  accounts,  in  such 

and  enter  security.    Van  Dusen's  Ap-  sum  and  form  as,  in  the  judgment  of 

peal,'  102  Pa.  St.  224.    See  Johnson  v.  such  court,  shall  sufficiently'  secure  the 

Mills,  I  Yes.  Sen.  (Eng.)  282.  interest  of  the  person  entitled  in  re- 

If  he  persistentlv  refuses  to  convert  mainder,  whenever  the  same  shall  ac- 

and  invest  the  fund  as  directed  he  may  crue   or  vest  in   possession."    Act  or 

be  removed.    Van  Dusen's  Appeal,  102  17th  May,   187 1,   §    i,    provides    that, 

Pa.  St.  224.     See  also  State  v.  Brown,  whenever  any  personal  property,  or  the 

64  Md.  97,  100.  increase,  profits  or  dividends  thereof. 

Whether  the  executor    can  deliver  has    been     or     shall      hereafter     be 

the  capital  of  the  fund  on  receiving  se-  bequeathed  to  any  person  for  life,  or 

curity,  or  invest  it  at  his  option,  does  for  a  term  of  years,  or  for  any  other 

not  seem  to  be  clear.    In  the  absence  limited  period,  or  upon  a  condition  or 

of  statutes  regulating  the  rights  of  the  contingency,  the  executor  or  executors, 

parties  it  would  seem  that  he  could,  administrator   with   the  will  annexed,. 

Justice  Story  and  Judge  Hare  also  or  trustee  or  trustees  under  such  will, 

seem  to  be  of  the  opinion  that  former  as  the  case  may  be,  shall  deliver  the 

course  is  to  be  preferred  as  affording  the  property  so  bequeathed  to  the  person 

remainderman  greater  security.     Story  entitled  thereto,  upon  such  person  giv- 

£q.    Jur.,     ^    845,    846.      Note      to  ing  security,"  as  described  in  the  pre- 

Howe  V.   Dartmouth,  2   L.  Cas.   Eq.  ceding  act.     Held^  that  the  first  act  en- 

(8th  Am.  ed.)  707.  abled  the  executor  to  demand  security 

Clark  v.  Clark,  8  Paige  (N.  Y.)  152,  before  he  paid  or  delivered   personal 

160;  Smith  v.  Van  Ostrand,  64  N.  V.  property  bequeathed  to  a  person  having 

278,  281.  only  a  life  interest  therein;   the  second 

The  English  chancery  practice  ap-  required  him  to  deliver  such  property 

pears  to  have  been  to  appropriate  the  to  the   life  tenant  upon  the  entry  of 

capital  to  answer  the    remainderman,  satisfactory     security    by    the    latter. 

See  Johnson  v.  Mills,!  Ves.(  Eng.)  282.  Buist's  Estate,  8  Phlla.   (Pa.)  190,   193, 

See  k  VI,  3,  II,  (3).  I9J,  per  Paxson,  J. 

In  the  following  cases  it  was  held        See  further   as    to    construction    or 

that   where    the    bequest  consisted  of  these  acts,  Parker's  Appeal,  61  Pa.  St.. 
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is  specific}  nor  where,  although  the  bequest  is  not  technically 

478;  Matlack  v.  Roberto,  54  Pa.   St  of  a  wasting    nature,     i    JarvU    (5th 
148;   Green*8  Appeal,  42  Pa.    St.  2<\  Am.  ed.)  *6i3;  Vincent  v.Newcombe, 
Bedford's    Appeal,    40     Pa.    St.    18;  i  You.  (Eng.)  599;  Cockran  v,  Cockran, 
Dewars  Appeal,  38  Pa.  St  112;  Fisher  14  Sim.  (Eng.)  248;  Bethune  v.  Ken- 
V.  Redsecker,  19  Pa.  St.  1x3;   Cleven-  nedv,  i  Myl.  &  Cr.  (Eng.)  117. 
tine's  Appeal,  15  Pa.  St.  495;  Rodgers  Where  perishable  propertj  is  given 
V,  Rodgers,  7  Watts  (Pa.)  15.  to  persons  in  succession    specificallj, 
Under  the  corresponding  statute  in  in  the  strict  sense  of  that  term,  there 
Connecticut^  the  probate  court  is  au-  can  be  no  reason  for  converting  it,  al- 
thorized  in  all  cases,  upon  the  request  though  the  trustees  have  discretion  arj 
of  the  life  tenant,  to  order  the  executor  power  to  do  so.    Thus  in  Lord  v.  God- 
to  deliver  the  propertj  to  him  upon  his  frey,  4  Madd.  (Eng.)  455,  the  testator 
giving  bonds  to  secure  the  remainder-  bequeathed  the  residue  of  the    stocks 
man.    Conn.  Gen.  Stats.  371.  and  funds  then,  or  at  his  decease  stawd- 
As   to  construction  of   Conn.  Gen.  ing  in  his  name  after  payment  of  his 
Stat.,  ^   589,  see    Stone    v.    McEkron  debts,  to  trustees  to  pay  interest  and 
(Conn.),  17  Ati.  Rep.  852.  dividends  to  his  wife  for  life  with  re- 
The  authority  thus  conferred  upon  mainder    over,    and    authorized      hb 
the  court  of  probate  is  independent  of,  trustees  at  discretion    to    change   the 
and  in  no  way  interferes  with,  the  gen-  stock  as  often  as  to  them  should  seem 
eral  chancery   powers  of  a  court    of  fit    and    proper.    At   testator's    death 
equity   to    require    security.     Security  there    were   long    annuities    standing 
Co.  V.  Harden  burgh,  53  Conn.  160, 172.  in  his  name,  producing  £365  per  an- 
The  proper  practice,  under  sucn  cir-  num.     Held^  that  the  widow  was  en- 
cumstances,  appears  to  be  for  the  exec-  titled   to  enjoy  the    long    annuities  in 
utor  to  require  the  legatee  to  give  se-  specie.    "It    would    be    too    much,    I 
curity   before  delivering  the  property,  think,  to  intend  that  the  testator  meant 
and  on  his  failing  to  do  so  to  retain  and  to  authorize  the  trustees  at  their  pleas- 
invest  it,  paying  the  income  to  the  life  ure  to  diminish  the  gift  he  had  before 
tenant.     Clarke  v.  Terry,  34  Conn.  176;  made  to  his  wife.    Such   a    power    is 
Mason  v.  Pate,  34  Ala.  370.  given   to  trustees  with   a  view  tq  the 
Whether  or  not  the  lire  tenant,  on  security  of  the  propertjr,  and  not  with 
tendering    the   proper  security,   could  a  view  to  vary  or    afreet  the  relative 
compel    the    executor    to    deliver  the  rights  of  the  legatees."     Sir  J.  Leach, 
principal,  in  a  case  where  the  life  ten-  V.  C,  in   Lord   v,  Godfrey,  4   Madd. 
ant    desired   it  retained  and   invested,  (Eng.)  458. 

does  not  appear  to  have  been  decided,  See  also  note  to  Howe  v.  Dartmouth, 

but  it  would  seem  from  the  language  2  Lead.  Cas.  Eq.  (8th  Am.  ed.),  690; 

of  the  above  statutes  that  he  could.  Evans  v.  Jones,   2   Coll.   (Eng.)   516; 

At  any  rate,  it  is  well  settled  that  if  Mills    v.  Brown,  21   Beav.   (Eng.)   i; 

he  pay  the  fund  over  without  security,  Bethune  v,   Kennedy,    i  Myl.    £  Cr. 

he  will  be  liable  to  the  remainderman.  (Eng.)    114;    Marshall   v.   Branner.  2 

Clark  v.  Clark,  8  Paige  (N.   Y.)  152,  Sm.    &    G.    (Eng.)    237;    Fielding  v. 

160.  Preston,   i   De   G.  &  Jo.   (Eng.)  438; 

1.   Wms.  Exrs.  (7th    Eng.  ed.)   1176,  Morgan  v.   Morgan,  14  Beav.   (Eng.) 

IJ96;  Pickering  v.  Pickering,  4  Myl.  &  72;    Re   Llewellyn's  Trust,   29    Beav. 

Cr.  (Eng.)  299;  Slanning  r.  Style,  3  P.  (Eng.)  171. 

Wms.  (Eng.)  336;  Leeke  v.  Bennett,  i  "If  wasting  property  (as  leaseholds) 
Atk.  (Eng.)  471;  Bill  v.  Kinaston,  2  bequeathed  in  specie  be  converted  into 
Atk.  (Eng.)  82;  Vincent  v.  Newcombe,  a  permanent  fund,  with  the  consent  of 
Younge  (Eng.)  599;  Healey  v.  Toppan,  the  tenant  for  life,  and  he  survives  the 
45  N.H.243;Jone8T;.  Stites,  19N.  J.Eq.  period  when  the  leasehold  would  have 
324,  327;  Swain  v.  Spruill,  4  Jones  Eq.  expired,  the  capital  of  the  permanent 
(N.  Car.)  364.  fund  will  become  the  absolute  prop- 
It  is  clear  that  when  a  testator  gives  erty  of  the  tenant  for  life.  Phillips 
the  income  of  a  specific  fund  to  a  per-  v,  Serjent,  7  Hare  (Eng.)  33;  Re 
son  for  life,  in  terms  exclusively  appli-  Beaupry^s  Estate,  i  Sm.  &  G.  (Eng.) 
cable  to  describe  the  then  state  of  the  20;  i  Jarm.  (5th  Am.  ed  ),  •619. 
property,  the  ulterior  legatee  cannot  Tenant  for  life  share  of  partner- 
call  for  its  conversion  even  though  it  be  ship  bequeathed  in  specie  will  not  be 
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entitled  to  the  increase  of  the  capital  See  further  as  to  right  of  remainder- 
made  during  his  life.  Mousley  v.  (Jarr,  man  to  call  for  an  inventory.  West- 
4  Beav.  (Eng.)  119.  cott  v.  Cady,  5  Johns.  Ch.  (N.  Y.)  334; 
Personal  Gluittels  Specifically  Be-  Emmons  v.  Cairnes,  3  Barb.  (N.  Y.) 
qaeatbed. —  Where  personal  chattels  243;  Covenhoven  v.  Shuler,  2  Paige 
are  specifically  bequeathed  to  one  for  (N.  Y.)  122;  De  Peyster  v.  Clendin- 
life  remainder  over,  the  life  tenant  is  ing,  8  Paige  (N.  Y.)  295;  Spear  v» 
entitled  to  the  possession,  on  signing  Tinkham,  2  Barb.  Ch.  (N.  Y.)  211, 
and  delivering  to  the  executor  an  in-  Holman^s  Appeal,  24  Pa.  St.  178; 
ventory  admitting  their  receipt  by  him-  Mortimer  v.  MofTatt,  4  H.  &M.  (Va.) 
self  and  acknowledging  the  title' of  the  503;  Cheshire  v.  Cheshire,  2  Ired.  Eq. 
remainderman.  Early  chancery  prac-  (N.  Car.)  ^69;  Sutton  v.  Craddock,  i 
tice  required  the  life  tenant  to  give  se-  Ired.  Eq.  (N.  Car.)  134,  135;  Brooks  v, 
curity,  but  security  is  not  now  required  Brooks,  12  S.  Car.  422,  462;  Nance  x\ 
unless  there  is  danger  of  waste,  secre-  Coxe,  16  Ala.  125;  In  re  Oertle,  34 
tion    or   removal.     Wms.    Exrs.   (7th  Minn.  173,  181;  Golder  v.  Littlejohn, 


Eng.  ed.)  1396;  Slanning  v.  Style,  3  P.    30  Wis.  351;  Henderson  v.  Vaulx,  10 

Wms.  (Eng.)  336;  Foley  v.  Bumell,  i    Verg.  (Tenn.)  30. 

Bro.  C.  C.    (Eng.)    279;    Conduitt  v.        But  security  may  be  required  either 


Soane,  i  Coll.  (Eng.)  285;  Leeke  v,  before  or  after  the  articles  have  been 
Bennett,  i  Atk.  (Eng.)  471;  Bill  v,  delivered,  on  the  application  of  either 
Kinaston,  2  Atk.  (Eng.)  82.  See  the  trustee  or  cestui  que  trust  in  re- 
Sampson  v.  Randall,  72  Me.  109,  112;  malnder,  on  its  being  shown  that  there 
Whittemore  v,  Russell,  80  Me.  207;  is  danger  of  the  property  being  wasted, 
Burleigh  v,  Clough,  52  N.  H.  267,  203;  secreted  or  removed.  2  Kent  ♦354;  Perry 
Healey  v.  Toppan,  45  N.  H.  243;  Par-  on  Trusts,  %  541;  Bill  v,  Kinaston,  2 
KER,  C.  T.,  in  Marston  v.  Carter,  12  N.  Atk.  (Eng.)  82;  Foley  v.  Burnell,  2 
H.  159;  Weeks  v.  Weeks,  5  N.  H.  326,  Bro.  C.  C.  (Eng.)  279;  Homer  v,  Shel- 
27»  328;  Howland  v.  Howland,  100  ton,  2  Mete.  (Mass.)  194;  Langworthy 
lass.  222;  Shaw.  C.  J.,  in  Dorr  v,  v.  Chadwick,  13  Conn.  42;  Clarke  v. 
Wainwright,  13  Pick.  (Mass.)  328;  Terry,  34  Conn.  176;  Spear  v,  Tink- 
Westcott  V,  Cady,  s  Johns.  Ch.  (N.  Y.)  ham,  2  Barb.  Eq.  (N.  Y.)  211;  Coven- 
4;  Emmons  v.  Cairns,  3  Barb.  (N.  hoven  v.  Shuler,  2  Paige  (N.  Y.)  122; 
.)  243;  De  Peyster  v.  Clendlning,  8  Westcott  v.  Cady,  5  Johns.  Ch.  (N.  Y.) 
Paige  (N.  Y.)"  295;  Covenhoven  v.  334;  Lippincott  v.  Warder,  14  S.  &  R. 
Shuler,  2  Paige  (N.  Y.)  122;  Campbell  (Pa.)  118;  Woodman  v.  Good,  6  W.  & 
V.  Beaumont,  91  N.  Y.  464;  Bitzer  v.  S.  (Pa.)  169;  Kinnard  v.  Kinnard,  5 
Hahn,  14  S.  &  R.  (Pa.)  238;  Boyd  v.  Watts  (Pa.)  108;  Howard  v.  Howard, 
Boyd,  6  G.  &.  J.  (Md.)  25;  Evans  v,  16  N.J.  Eq.  486;  Mortimer  v.  Moffatt, 
Iglehart,  6  G.  &  J.  (Md.)  171;  Miller  v.  4  Hen.  &M.  (Va.)  503;  Holliday  v.  Cole- 
Williamson,  5_  NW.  21^,  233;   Mortimer  man,  2  Munf.  (Va.)  162;  Chishoj^m  x;. 

Va.)503;  Sut- 

.  (N.  Car.) 

en,  2  Mc- 

ivn  V.  Cat-  5b 

tell,  I  Dessaus.  (S.  Car.)  112;  Brookst;.  Car.)    528;    Braswell   v,   Morehead,  i 


% 


¥ 


V,  Moffat,  4  Hun  &  M.  ( Va.)  503;  ^ut-     Stake,  3  Call  (Va.)  25;  Sutton  v.  Crad- 
ton  V,  Craddock,  i  Ired.  Eq.  (N. 

Cow.  (S.  Car.)  Ch.  32;  Brown  v.  Cat-     569;  Howell  v.  Howell,  3  Ired.  Eq.  (N. 


ton  V.  Craddock,  i  Ired.  Eq.  (N.  Car.)     dock,  i  Ired.  Eq.  (N.  Car.)  13^;  Ches 
Gardner  v.  Harden,  2  Mc-     hire  v.  Cheshire,  2  Ired.  Eq.  (N.  Car.) 


Brooks,  12  S.  Car.  422,  462;  Henderson  Busb.  Eq.  (N.  Car.)  26;  McLemore  v. 

r.  Vault,  10  Yerg.  (Tenn.)  30;  Merrll  v.  Goode,     Harp.     Eq,     (S.    Car.)    272; 

{ohnson,  I  Yerg.  (Tenn.)  71;  Golder  V.  Swann  v.  Ligan,  i  McCord  Ch.  (S. 
^ittlejohn,  30  Wis.  344;  Cal.  Civ.  Car.)  227;  Clarke  v.  Saxon,  i  Hill  Ch. 
Code,  i  1365.  (S.  Car.)  75;  Condy  v.  Adrian,  i  Hill 
The  life  tenant  is  entitled  to  the  pes-  Ch.  (S.  Car.)  154;  Ramey  v.  Green,  18 
session  on  presenting  the  inventory  and  Ala.  771;  Henderson  v,  Vaulx,  10 
receipt,  even  when  the  subiect  of  the  Yerg.  (Tenn.)  30. 
bequest  is  furniture,  plate,  pictures  and  In  Georgia^  in  case  of  threatened  re- 
similar  things  which  from  their  nature  moval  the  remainderman  or  reversioner 
may  deteriorate  during  his  possession,  may  have  a  writ  of  ne  exeat.  Prince's 
Perry  on  Trusts,  §  541;  Leeke  v.  Ben-  Die.  (Ga.)  1837,  p.  469. 
nett,  I  Atk.  (Eng.)  471;  Bill  v,  Kinas-  If  the  life  tenant  has  actually  sold  the 
ton,  2  Atk.  (Eng.)  82;  Slanning  v.  goods  security  may  be  required  from  a 
Stjrke,  36  Wms.  (Eng.)  336.  Sec  purchaser  with  notice.  Pringle  v, 
Whittemore  v.  Russell,  80  Me.  297;  Allen,  i  Hill  Ch.  (S.  Car.)  3c;  Cordes 
Healey  v.  Toppan,  45  N.  H.  243.  v.  Adrian,   i  Hill  Ch.  (S.  Car.)  154; 
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Swann  v,  Ligan,  x   McCord   Ch.   (S.  the  life  tenant  to  keep  up  the  stocky 

Car.)  227,  231.  and  if  the  business  is  sold  out  he  takev 

Whether     statutes     providing    that  but  a  life    interest    in    the    proceeds. 

wherever  personal  property  is  given  to  Cockayne  v,  Harrison,    L.  R.,  13  Eq. 

one    for  life,  remainder  over,  security  (Eng.)  432.     See  Flowers  v.  Franklin, 

shall  be  required  of  the  life  tenant,  ap-  5  Watts  (Pa.)  265;  Holman*s  Appeal, 

ply  to  a  specific  bequest  of  particular  24  Fa.  St.  174,  178;  Honr  v.  Glover.  2 

articles,  does    not    distinctly     appear.  Hill  Ch.  (S- Car.)  515;  Cahoun  f.  Fer- 

The  better  opinion  would  seem  to  be  guson.    3    Rich.   Eq.    (S.    Car.)    160; 

that  such  acts  are  not  intended  to  change  Saunders  v,  Haughton,  8  Ired.  Eq.  (N. 

the  rights  of  legatees  and  to  require  Car.)  217. 

security  in  such  cases  might  result  in  The  earlier  decision  of  Stuart,  V. 
depriving  the  life  legatee  of  all  benefit.  C,  in  Bryant  v.  Easterman,  j;  Jur.,  N. 
See  Lewis,  J.,  in  Holman's  Appeal,  24  S.  ^Eng.)  166,  must  be  considered  over- 
Fa.  St.  174,  178.  See  Furd.  Dig.  (Fa.),  ruled.  In  Groves  v.  Wright,  2  K.&  J. 
p.  554;  Conn.  Gen.  Sts.  1888,  §  559*560;  (Eng.)  347.  Lord  Hatherby  came  to 
N.  J.  Rev.  St.  (1709- 1877),  582.  the  same  conclusion  as  that  adopted  bj 

Tbingi  Ckmramabto  In   tlM  Um. — A  Romilly,  M.  R.,  in  Cockayne  v.  Har- 

specific  bequest   of  things  necessarily  rison,  but  upon  the  ground  that  fann 

consumed   in  the  use,  as  com,  wine,  stock  and    implements    of   husbandry 

hay,  provisions,  etc.,  to  one  for  life  re-  were  not  things  consumable  in  the  use. 

mainder  over,  confers  an  absolute  in-  In     Woods    v,    Sullivan,     x    Swan 

terest  on  the  first  taker.    Wms.  Exrs.  (Tenn.)  507,  the  court,  while  expressing 


(7th  Eng.  ed.)  1396-  See  2  Kent  no  definite  opinion  upon  the  point  in- 
*353;  Randall  v.  Russell,  3  Meriv.  clined  to  consider  the  life  tenant  of  live 
(Eng.)  195;  Andrew  v,  Andrew,  i  Coll.     stock  bequeathed  with  the  farm,  entitled 


(Eng.)    690,     691,    692;     Twining    v,  to  the  absolute  interest  or,  at  least,  that 

Powell,  2  Coll.  (Eng.)  262;  Russell   v,  there  was  no  obligation  upon  him  to 

Whittemore,  80  Me.  297;  Scott  v.  Fcr-  keep  up  the  stock, 

kins,  28  Me.  22;  Merril  v.  Emery,  10  In  Burnett  v.  Lester,  53  111.  325, 335, 


Fick.  (Mass.)  507;  Lynde  v,  Estabrook,     the  rule  in  Howe  v.  Dartmouth  wasap- 

Allen  (Mass.)  68;  Trustees  etc.  v,    plied  to  a  bequest  of  live  stock  be- 

ellogg,    16  N.  Y.  83,  93;   Tyson  v.    queathed   with  the  farm,  the  stock  sold 


7  Allen  (Mass.)  68;  Trustees  etc.  v,  plied  to  a  bequest  of  live  stock  be- 
Kellogg,  16  N.  Y.  83,  Qj;  Tyson  v.  queathed  with  the  farm,  the  stock  sold 
Blake,  22    N.  Y.    558;    McDonald  v,    and   life  tenant  held  entitled  to  a  life 


Walgrove,  i  Sandf.  Ch.  (N.   Y.)  274;  interest  in  the  proceeds. 

Holman's  Appeal,  24  Fa.  St.  174.  176,  To  be  within  the  exception  the  ob- 

178;     Kinnard    v.    Kinnard,   5   Watts  ject  in  bequeathing  the  consumable  ar- 

(ra.)  108,  no;  Lewis,  C.  J.,  in  Ger-  tides  must  be  to  enable  the  life  tenant 

man  r.  German,  27  Fa.  St  116;  Deig-  to  carry  on  the  business,  and  not  for 

miller's  Estate,  I   Leg.  Gaz.  (Fa.)  499;  his  personal  gratification.     Thus,  where 

State  V,  Warrington,  4  Harr.  (Del.)  55;  a  wine  merchant  possessed  of  a  large 

Miller  v.  Williamson,  5  Md.  219,  220;  stock  of  wine  gave  everything  he  died 

Wooten  V.    Burch,  2    Md.    Ch.    190;  possessed  of  to  his  wife  for  life,  it  was 

Evans  v.  Iglehart,  6  G.  &  J.  (Md.)  171;  held  that  she  took  an  absolute  interest 

Swain  v,  Spruill,  4  Jones  Eq.  (N.  Car.)  in   the   wine  kept  for  his   private  use, 

364;  Horry  v.  Glover,  2   Hill  Ch.  (S.  and  only  a  life  interest  in   that  kept  for 

Car.)   515;  s.  c,  Riley    Ch.  (S.  Car.)  trade.       Fhillips    v,    Beal,    32     Bcav. 

5j;    Gentry   v.  Jones,   6   J.J.    Marsh.  (Eng.)  25. 

(K}'.)   148;   Chnstler  v,  Meddis,  6  B.  Hoiuehold    fnmltnre    is     not    con- 

Mon.  (Ky.)  35;  Major  v.  Herndon,  78  sidered  consumable  in  the   use.     Mar- 

Ky.  123,  1 26;  Henderson  v,  Vaulx,  10  ston  v.  Carter,  12  N.  H.  159. 

Yerg.  (Tenn.)  30;  Walker  v,  Fritch-  Wearing    Apparel. — Wliere     testator 

ard,  121  111.  221,  228.  bequeathed  his  furniture,  plate,  wearing 

Stock  in  Trade. — A  gift  for  life  of  a  apparel,  wines,  etc.,  to   his  widow  for 

business  and  stock  in  trade  confers  onlv  life    remainder    over,    Wood,    V.   C* 

a  life  interest  in  such  part  of  the  stock  held  that  the  wearing  apparel  did  not 

in  trade  as  consists  of  consumable  ar-  pass  to  the  widow  absolutely  as  goodf 

tides.    The  test  seems  to  be,  are  the  necessarily  consumed   in   the  use,  but 

consumable  articles  given  as   incident  that  the  Widow  was  only  entitled  to  a 

to  business  ?     The  principle  has  been  life  interest  in  the  income  of  the  pro- 

frequently   applied    to    a  gift  of  farm  ceeds.     JRe  Hall,   i  Jur.,  N.   S.  (En^) 

stock  in  connection  with  the  farm.     In  974. 

such  cases  it  is  said  to  be  the  duty  of  Money. — "  Money  in  possession  or  in 
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specific,  the  testator  appears  to  have  intended  the  life  tenant  to 
enjoy  the  things  bequeathed  in  specie.^ 

action  is  not  necessarily  impaired  by  Tliat  Is    **Left." — See    Powers,    Rs^ 

the  use,  because  the  use  of  money  is  mainders,    Wills.      The    following 

nothing  more  than  the  interests  or  divi-  cases  will  also  be  found  in  point.    Phil- 

dends,  which  may  be  enjoyed  by  the  lips  v,  Beal,  32  Beav.  (Eng.)  25;  French 

usufructuary  without  diminishing    the  v.  Hatch,  8  Foster  (N.  Y.;  331;  Lynde 

principal."     Lewis,   J.,    in   Holman's  v.    Estabrook,    7    Allen     (Mass.)    68; 

Appeal,  24  Fa.  St.  174,  178;  Foster,  Kinnard  v.  Kinnard,  5  Watts  (Pa.)  108, 

J.,  in  Burleigh  v.  Clough,  52  N.  H.  267;  no;  German  v,  German,  27  Pa.  St.  116; 

Westcott  V.  Cady,  5  Johns.  Ch.  (N.  Y.)  Holman*s  Appeal,  27  Pa.  St.  174;  Sher- 

334;    Whittemore    v.  Russell,  80   Me.  man  v.  Sherman,  36  N.  J.  Eq.  125. 

297;  Bullard  v.  Chandler  .Mass.),  21  1.  Pickering  v.  Pickering,  4  Myl.  & 

N.   E.   Rep.  951.      Compare   Sproul's  Cr.  (Eng.)  304  by  Lord  Cottenham;. 

Appeal,   105  ra.   St.  442;   Courter  v.  Lord    Langdalb,    in     Hubbard    v.- 

Howell,  33  N.J.  Eq.  80.  Young,  10  Beav.  (Eng.)  208;  Harris  v,- 

ReBldnary  Gifts. — If    property    con-  Po^ner,  i  Drew.  (Eng.)  i8i;  Sargent^ 

sumable  in  the  use  is  bequeathed  by  a  J.,  m  HeaW  v,  Toppan,  45  N.  H.  243;. 

residuary  gift,  it  must  be  sold  and  pro-  Harris  v.  Knapp,  21  Pick.  (Mass.)  412,^ 

ceeds  invested   as  prescribed    by    the  416.    /«  r^  Denton,  102  N.  Y.  200,  202; 

rule  in  Howe  v,  Dartmouth.  Randall  Smith  v.  Van  Ostrand,  64  N.  Y.  278, 

V.  Russell,  3  Mer.  (£^ng.)  194.;  Andrew  282;  In  re  Weppeler,  2  Dem.  (N.  Y.) 

V,  Andrew,  i  Coll.  (Eng.)  090;  Porter  626;  Fernbacher  v,  Fernbacher,  4  Dem. 

V.  Tournay,  3  Ves.  (Eng.)  314.     See  (N.  Y.)  227,  244;   Holman*s  Appeal,  24 

Healey  v,  Toppan,  45  N.  H,  243,  260;  Pa.  St.  174;  Buist's  Estate, 8  Phila.  (Pa.) 

Horner  v.  Skelton,  2  Mete.  (Mass.)  194;  190,  192;  Evans  v,  Iglehart,  6  G.  &  J. 

Booth  V.  Ammerman,  4  Bradf.  (N.  Y.)  (Md.)  171,  195;  Chambers  v.  Bumpass, 

129;  Clark  V,  Clark,  8  Paige  (N.  Y.)  72  N.  Car.  429,  432;  Swain  v.  Spenill,  4 

152;  Spearf;.Tinkham,  2  Barb.  Ch.  (N.  Jones  Eq.  (N.  Car.)  364,  368;  Calhoun 

V.)  211;  Patterson  v.  Devlin,  McMul-  v,  Ferguson,  3  Rich.  Eq.  (S.  Car.)  160, 

Ian,  (S.  Car.)  459;  Smith  v.  Ranham,  166;     Downing    v.   Johnson,     Coldw. 

a  Dev.   Eq.  (N.  Car.)  420;  Henderson  (Tenn.)  229;   Henderson  v.  Vaulx,  10 

V.  Vaulx,  10  Yerg.  (Tenn.)  30.  Yerg.  (Tenn.)  30;  Golder  v,  Littlejohn, 

Where  Testator  Intended  Not  to  Con-  30  Wis.  351. 

Car    an    Absolnte  Interest. — ^Though  a  See  also  Warren  v.  Webb,  68  Me. 

specific  bequest  of  consumable  articles  133,  135;  Starr  v.  McEwan,  69  Me.  334. 

vests  the  absolute  property  in  the  lega-  But  Maine  cases  cannot  be  considered 

tee  for  life,  yet  if  it  be  the  apparent  in-  of  much  value  upon  this  point  as  it  is 

tention  of  the  testator  that  the  thing  doubtful  whether  the  rule  is  in  force  in 

shall  not  be  consumed  but  shall  go  to  that   State.     Sampson  v,  Randall,  72 

the  party  in  remainder,  the  courts  will  Me.  109. 

in  case  of  danger  compel  the  life  tenant  The  following  cases,  from  Wms.  Exrs. 

to  give  security.    Miller  v.  Williamson,  (7th  Eng.  ed.)   1177  n.  (a),  show  how 

5  Md.  219,  220.  apparently     unimportant     expressions 

Whether  any  inference  as  to  the  tes-  have  been  held  sufficient  to  indicate  an 

tator's  intent  can  be  drawn  from  the  intention  to  confer  enjoyment  in  specie 

quantity  of  the  consumable  goods  be-  upon  the  life  tenant  and  justify  the  re-^ 

queathed  does  not  clearly  appear.     In  mark  of  Wigram,  V.  C,  in  Hinoes  v^ 

Kinnard   v.    Kinnard,   5   Watts   (Pa.)  Hinoes,  3  Hare  (Eng.)  611,  612,  that 

108,  no,  there  is  a  dictum   by  Ken-  the    court  in  applying    the    rule    has 

NEDY,  J.,  that  where  the  quantity  is  so  leaned  against  conversion  as  strongly  as 

great  as  to  make  it  necessary  to  convert  is  consistent  with  the  supposition  that 

them  by  sale  into  money  in  order  that  the  rule  itself  is  well  founded.    Collins 

the  first  legatee  may  have  the  full  ben-  v.  Collins,   2   Myl.  &   K.  (Eng.)  702; 

efit  of  the  bequest  during  his  life,  an  Alcock  v,  Sloper,  2  Myl.  &  K.  (Eng.) 

inference  may  be  drawn  that  the  testa-  699;  Vaughan  v.  Buck,  i  Phill.  C.  C. 

tor  did  not  intend  to  confer  upon  him  (Eng.)  75;  Daniel  v,  Warren,  2  Y.  & 

the  absolute  interest,  and  he  may  be  re-  C.  (Eng.)  290;  Hunt  v.  Scott,  i  De  G. 

quired  to  give  security  equal  to  their  &  Sm.  (Eng.)  219;  Burton  v.  Mount,  2 

cash  value.  De  G.  &  Sm.  (Eng.)  383;  Neville  v. 

BfllBCt  of  Conferring  a  Power  of  Dispo-  Fortescue,  16  Sim.  (Eng.)  333;  Bowden 

sltlon  on  Life  Tenant — ^Beqnest  of  All  v,  Bowden,  17  Sim.  (Eng.)  65;  Mar- 

13C.  ofL.— 14  209 


Bighti  of  D0TiM6t     LEGACIES  AND  DEVISES. 


and  LegatM. 


shall  T^  Bremner,  2  Sm.  &  G.  (Eng.) 
237;  Cafe  V,  Bent,  5  Hare  (Eng.)  34; 
Mackie  v.  Mackie.  5  Hare  (Eng.)  70, 
77;  Harvey  v,  Harvey,  5  Beav.  (Eng.) 
134;  Hubbard  v.  Young,  10 Beav.  (Eng.) 
203;  Vachell  v.  Roberts,  32  Beav. 
(Eng.)  140;  Green  r.  Britten,  i  De  G.  J. 
&  S.  (Eng.)  649;  Prendergast  v.  Pren- 
dergast,  3  H.  L.  Cae.  (Eng.)  195,  219. 

A  bequest  of  the  interest,  dividends 
or  income  of  all  moneys  or  stocks,  and 
all  other  property  yielding  income  at 
the  testator's  death,  has  been  held  spe- 
cific. Boys  V.  Boys,  28  Beav.  (Eng.) 
436. 

The  following  distinctions  appear  to 
be  pretty  well  settled : 

(i)  The  mere  absence  of  a  direction 
to  convert  the  property  affords  no  in- 
ference that  the  testator  intended  it 
■should  be  enjoyed  in  specie.  Tohnson 
V,  Tohnson,  2  Coll.  (Eng.)  441;  Morgan 
V,  Morgan,  14  Beav.  (Eng.)  72,  8j. 

(2)  An  express  direction  to  sell  at  a 
particular  period,  as  at  the  death  of  the 
life  tenant,  indicates  an  intent  that  there 
should  be  no  previous  conversion,  and 
life  tenant  is  entitled  to  income  in 
:«pecie.  Lewin  on  Trusts  (8th  ed.l 
.300;   Alcock   V,  Sloper,  2   Myl.  &   K. 

(Eng.)  699;  Daniel  v.  Warren,  2  Y.  & 
C.  C.  C.  (Eng.)  290;  Burton  v.  Mount, 
2  De  G.  &  Sm.  (Eng.)  38^;  Bowden  v. 
Bowden,  17  Sim.  (Eng.)  05;  Harvey  v. 
Harvey,  5  Beav.  (Eng.)  134;  Morgan  v. 
Morgan,  14  Beav.  (Eng.)  74,  83;  Hind 
■V.  Selby,  22  Beav.  (Eng.)  373;  Skir- 
Ting  V,  Williams,  24  Beav.  (Eng.)  275; 
Rowe  V.  Rowe,  29  Beav.  (Eng.)  27^; 
Re  Leonard,  29  W.  R.  (Eng.)  234;  43 
L.  T.,  N.  S.  (Eng.)  66^;  Hinves  v, 
Hinves,  3 'Hare  (Eng.)  609;  Simpson 
V.  Lester,  4  Jur.,  N.  S.  (Eng.)  1269; 
Gray  v.  Siggers,  L,.  R.,  15  Ch.  D.  (Eng.) 
74;  liolmairs  Appeal,  24  Pa.  St.  174; 
Calhoun  v,  Ferguson,  3  Rich.  Eq.  (S. 
Car.)  160,  166;  Henderson  v.  Vaulx,  10 
Yerg.  (Tenn.)  30;  Golder  v.  Littlejohn, 
30  Wis.  351. 

So  a  direction  that  certain  property 
comprised  in  a  residuary  bequest  should 
not  be  converted  during  a  certain  term 
of  years  is  tantamount  to  a  direction 
that  it  should  remain  in  specie  during 
that  term  and  entitles  the  life  tenant  to 
the  income  while  it  so  remains.  Green 
V.  Britten,  1  De  G.  J.  &  Sm.  (Eng.) 

655- 

(3)  If  the  testator  uses  any  expres- 
sion which  assumes  the  leaseholds  or 
stock  to  be  unconverted  when  by  the 
general  rule  it  would  be  converted,  the 
doctrine    of    conversion    is    excluded. 


Lewin  on  Trusts  (8th  ed.)  ♦300;  Col- 
lins V.  Collins,  2  Myl.  &  K.  (Eng.)  703. 
Compare  Vaughaii  v.  Buck,  i  Ch. 
(Eng.)  78;  Lichfield  v.  Baker,  13  Beav. 
(Eng.;  4^1;  Harris  v,  Poyner,  i  Drew. 
(Eng.)  100;  Chambers  r.  Chambers,  15 
Sim.  (Eng.)  190. 

Such  is  the  ca^  where  the  terms  of 
the  gift  over  point  to  the  verj'  property 
at  the  testator's  death,     i  Jarman  5S1; 
Preston  v.    Melville,  15    Sim.  (Eng.) 
35;     Pickup     V.     Atkinson,    4    Hare 
(Eng.)  624;  Cafe  r.  Bent,  5  Hare  (Eng.) 
24;    Pickering    v,   Pickering,  2   Bear. 
(Eng.)  31;  8.  c,  4  Myl.  &  Cr.  (Eng.) 
289;    Hubbard    v.    Young,    10   Beay. 
(Eng.)     203;     Collins     v,    Collins,  2 
Myl.    &    K.    (Eng.)    703.       See   also 
Lichfield    t\    Baker,   2    Beav.    (Eng.) 
481;     s.     Cm     13     Beav.    (Eng.)    437: 
Goodenough  v,  Tremamondo,  2  Beav. 
(Eng.)  572;  Thornton  v.  Ellis,  15  Beav. 
(Eng.)  193;  Crowe  v.  Crisford,  17  Beav. 
(Eng.)  507;    Skirving  v.   Williams,  24 
Beav.  (Eng.)  275;  Johnson  r.  Johnson. 
2  Coll.  (Eng.)  441;  Marshall  v.  Brem- 
ner, 2  Sm.  &  G.  (Eng.)   237;  Sir  J. 
Leach,  in  Alcock  zk  Sloper,  2  Myl.  & 
K.  (Eng.)  699;  Fryer  v.  Buttar,  8  Sim. 
(Eng.)  442;    Benti   v.  Dixon,  10  Sim. 
(Eng.)  636;  Chambers  v.  Chambers,  15 
Sim.  (Eng.)   183;  Neville  v.  Fortescoc. 

16  Sim.  (Eng.)  333;  Caldecott  r.  Cal- 
decott,  I  Y.  &  C.  C.  C.  (Eng.)  737: 
Smith  V.  Pugh,  6  Jur.  (Eng.)  701. 

So  a  direction  to  renew,  demise,  or 
keep  in  repair  leaseholds,  points  to  en- 
joyment in  specie,     Crowe  v.  Crisford, 

17  Beav.  (Eng.)  507;  Hind  v.  Selby,  3: 
Beav.  (Eng.)  373. 

Or  a  general  direction  to  pay  rents  to 
the  life  tenant  after  a  mention  of  lease- 
holds. Lewin  on  Trusts  (8th  ed.)  299; 
Blaun  V,  Bell,  2  De  G.  M.  &  G.  (Eng./ 
775;  Crowe  V.  Crisford,  17  Beav.  (Eng.) 
507;  Hood  v.Clapham,  19  Beav.  (Eng.) 
90;  Marshall  v.  Bremner,  2  Sm.  &  G- 
(Eng.)  237;  Re  Elmore's  Trusts,  6  Jur. 
N.  S.  (Eng.)  1325;  Thursby  v.  Thurs- 
by,  L.  R.,  19  Eq.*  (Eng.)  395. 

But  it  is  doubtful  whether  the  mere 
use  of  the  word  rents  in  connection 
with  a  gift  containing  no  mention  of 
leaseholds  would  have  the  same  effect. 
Lewin  on  Trusts  (8th  ed.)  299.  See 
Goodenough  v,  Tremamorido,  2  Beav. 
(Eng.)  512;  Hunt  v.  Scott,  i  De  G.  M. 
&  Sm.  (Eng.)  219;  Pickup  v.  Atkinson, 
4  Hare  (Eng.)  624;  Wearing  v.  Wear- 
ing, 23  Beav.  (Eng.)  99;  Varhell  r. 
Roberts,  32  Beav.  (Eng.)  140;  Craig  t. 
Wheeler,  29  L.  J.,  N.  S.  Ch.  (Eng.) 374. 

Certain  it  is  that  a  mere  mention  of 
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''^dividends''  is  insufficient  to  authorize  (7.)  Nor  from  a  direction  to  sell 
the  nonconversion  of  terminable  annut-  the  residuary  personal  estate  for  par- 
ties. Lewin  on  Trusts  (8th  ed.)  299;  ment  of  debts  and  legacies.  Such  a 
Blann  v.  Bell,  a  De  G.  M.  &  G.  (Eng.)  direction  does  not  imply  that  the  resi- 
775;  Hood  v.  Clapham,  loBeav.  (Eng.)  due  is  to  be  sold  for  no  other  purpose, 
90.  See  Sutherland  v,  Cooke,  i  Coll.  since  it  merely  directs  what  the  law 
(Eng.)  503;  Neville  v.  Fortescue,  16  itself  would  order.  Sutherland  v. 
Sim.  (Eng.)  333;  Pidgeon  v,  Spencer,  Cooke,  i  Coll.  (Eng.)  498;  Johnson  v, 
16  L.  T.,  N.  S.  (Eng.)  83;  Bate  v,  Johnson,  2  Coll.  (Eng.)  441;  Caldecott 
Hooper,  5  De  G.  M.  &  G.  (Eng.)  338,  v.  Caldecott,  i  G.  &  C.  C.  C.  (Eng.) 

344-              ,  3"- 

Nevertheless,  a  direction  to  pay  (8.)  A  direction  that  powers  of  at  tor- 
rents or  dividends  is  a  circumstance,  ney  should  be  given  to  cestui  que  trust 
which  forfeited  by  other  circumstances,  entitled  to  receive  in  succession  the  in* 
in  themselves  insufficient,  may  confer  come  of  property  is  indicative  of  an  in- 
enjoyment  in  specie.  Cafe  v.  Bent,  5  tent  to  confer  enjoyment  in  specie. 
Hare  (Eng.)  36.  Compare  Alcock  v,  Neville  v.  Fortescue,  16  Sim.  (feng.) 
Sloper,  a  Myl.  &  K.  (Eng.)  699;  Pickup  333. 

V.  Atkinson^  4  Hare  (Eng.)  624;  Bow-  (9.)     So  is  a  direction  to  divide  the 

•den  v.  Bowden,  17  Sim.  (Eng.)  65.  property  after  the  death  of  the  life  ten- 

(4.)   A   discretionary  power  to  sell,  ant.    Collins  v.  Collins,  2  Mvl.  &  K. 

vested  in  the  executors  or  trustees,  en-  (Eng.)  703.      See  Bethune  v.  kennedy, 

titles  the  life  tenant  to  enjoyment  in  i  Myl.  &  Cr.  (Eng.)  114;  Pickering  v. 

specie  until  the  sale  is  made,  on  the  Pickering,  2  Beav.  (Eng.)  31;  4  Myl.  & 

ground  that  the  testator  by  directing  R.  (Eng.)  289,  300;   Vaugnan  v.  Back, 

that  the  conversion  should  be  made  in  i  Ph.  (Eng.)  75;  Oakes  v.  Starchey,  13 

a  particular  way  has  thereby  impliedly  Sim.  (Eng.)  441;  Hubbard  v.  Young,  10 

precluded    all     others.      Johnston    v,  Beay.  (Eng.)  203;  Daniel  v.  Warren,  2 

Moore,  27  L.  J.,  Ch.  (Eng.)  453;  Simp-  Y.  &  C.  C.  C.   (Eng.)  290;   House  v, 

^on    V.  Lester,  4   Jur.   N.   S.   (Eng.)  Way,  12  Jur.  (Eng.)  958;    Holgate  v, 

1269;  ^^  ^^  Savell's  Estate,  L.  R.,  11  Jennings,  34  Beav.  (Eng.)  623. 

£q.  (Eng.)  80;  Burton  v.  Mount,  a  De  But  In  Pickup  v,  Atkinson,  4  Hare 

•G.  &   S.  (Eng.)  383.     Sec  Bowden  v.  (Eng.)  6jo,  Wigram,  V.  C,  doubted 

Bowden,  17  Sim.  (Eng.)  65;  Skirvingt;.  the  validity  of  the  distinction,  and  in 

Williams,  24  Beav.  (Eng.)  275;  Green  Mills  v.  ^fill8, 7  Sim.  (Eng.)  501,  it  was 

V.  Britten,  i   De  G.  J.  &  S.  (Eng.)  655.  not  noticed. 

But    see   Jebb    v.  Tagwell,  20    Beav.  (10.)   The    fact    that    the  residuary 

(Eng.)  84.  clause  contains  an  enumeration  of  par- 

A  fortiori  is  this  so  where   there  Is  ticulars  is  of  itself  insufficient  to  pre- 

a  diriection  not  to  sell  except  with  the  vent  the  operation  of  the  rule,  unless 

consent  of  life  tenant  or  of  all  parties,  the  enumeration  is  of  such  character  as 

Hinves  v,  Hinves,  3  Hare  (Eng.)  609;  to  make  the  bequest  properly  specific. 

Ellis  V.  Eden,  23  Beav.  (Eng.)  5^3.  i    Jarman    584;    Stirling    v.    Lydiard, 

(5.)  A  power  to  vary  securities   is  3    Atk.    (Eng.)    199;    Mills    v.  Mills, 

important  as  showing  that  the  testator  7  Sim.  (Eng.)  508;  rickup  v,  Atkinson, 

•did  not  intend  his  residue  to  remain  on  4.    Hare    (Eng.)    628;    Sutherland    v, 

perishable  securities,  and  though  an  in-  Cooke,  i  Coll.  (Eng.)  504;  Vaughan  v, 

-sufficient  ground  for  conversion  in  the  Buck,  i  Phil.  (Eng.)  75;  Hubbard  v, 

•case  of  a  specific  gift  affords  a  strong  Young,  10  Beav.  (Eng.)  203;  Morgan 

argument  in  favor  of  a  sale  when  it  re-  v.  Morgan,  14  Beav.  (Eng.)  72;  Mills 

fers  to  a  residuary  bequest,    the    ex-  i;.  Brown,  21  Beav.  (Eng,)  x;  Oakes  v. 

istence  of  such  a  power  favors  the  ap-  Starchey,  13  Sim.  (Eng.)  414;  Bethune 

plication  of  the  rule,  but  is  not  conclu-  v.  Kennedy,  i  Myl.  &  Cr.  (Eng.)  114; 

rslve.    Mdrgah    v,   Morgan,    14    Beav.  Simpson  t/.  Earles,  11  Jur.  (Eng.)  920; 

<Eng.)  85;  Lord' f^.  Godfrey,  4  Madd.  Cotton  v.  Cotton,  14  Jur.  (Eng.)  950; 

(Eng.)  455.  House  v.  Way,  18  L.  J.,  Ch.  (Eng.)  22; 

(6.)  No  inference  can  be  drawn  as  to  s.  c,  2  Jur.  (Eng.)  959;  James  v,  Gam- 

the  conversion  of  the  residue  from  a  di-  mon,  15  L.  J.,  Ch.  (Eng.)  217;  Craig  v, 

rectton  to  convert  certain  specific  parts  Wheeler,  29  L.  J.,  Ch.  (Eng.)  374. 

-of  the  personal  estate.    Cafe  v.  Bent,  5  (11.)  No  inference  can  be  drawn  from 

Hare  (Eng.)  34;  Morgan  v.  Morgan,  14  a  direction  not  to  sell  perishable  chattel 

6eav.  (Eng.)  85, 86;  Hood  v,  Clapham,  under  a  specified  sum.    If  no  sale  can 

19  Beav.  (Eng.)  90.  be  effected  on  the  specified  terms,  the 
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Whether  or  not  the  rule  in  Howe  v,  Dartmouth  applies  to  a 
bequest  in  terms  which  confer  an  absolute  interest  upon  the  first 
taker  subject  to  a  divesting  contingency  does  not  appear,  but, 
from  the  fact  that  the  first  legatee  can  always  be  compelled  to- 
give  security  on  its  being  shown  that  there  is  danger  of  the 
property  being  wasted,  secreted  or  removed,  the  rule,  on  principle, 
would  seem  applicable. 

c.  Waste,  Taxes,   Repairs,   Accretions,  Dividends  (see 

Waste,  also  Trusts). — The  underlying  principle  governing  the 
mutual  rights  and  duties  of  life  tenant  and  remainderman,  both 
in  respect  to  real  and  personal  estate,  is  that  the  remainderman 
is  entitled  to  the  specific  thing  originally  devised  or  bequeathed, 
discharged  from  all  burdens  incident  to  the  prior  estate,  the  life 
tenant,  to  all  benefits  accruing  during  his  estate  which  do  not 
essentially  constitute  a  part  of  the  original  gift,  hence  the  life 
tenant  in  equity  is  regarded  as  a  trustee,  or  quasi  trustee,  for  the 
remainderman,*  and  a  court  of  equity,  where  there  is  danger  of 
waste,  in  the  case  of  realty,  will  enjoin  him  from  injuring  the 
inheritance  ;*  in  the  case  of  personalty,  compel  him  to  give  se- 
curity.^ 

tenant  for  life  is  only  entitled  to  inter-  Martin    v,    Greer,    i    Ga.     Dec    109; 

est  on  the  valuation  as  described  in   §  Brome  v,  Curry,  19  Ala.  805. 

VI,-i,  fl,  n.jGibson  V.  Bolt,  7  Ves.  (Eng.)  A   purchaser  with   notice  stands  in 

89;  Arnold  v.  Ennis,  2  Ir.  Ch.  601.  the  same  position.     Swan  v.  Ligan,  i 

(12.)    Where    various  items  of   the'  McCord  Ch.  (S.  Car.)  231. 

property   are  dealt  with  together,  the  2.  See  Waste. 

fact  that  some  of  them  are  clearly  to  be  Under  Rev.  Stat.  Ind.,  §§  2483,  24S7. 
enjoyed  in  specie  (and  more  especially  the  child  of  a  first  wife  has  no  such  in- 
if  these  be  of  a  kind  which,  according  terest  in  the  land  that  descends  to  the 
to  the  general  rule,  ought  to  be  con-  childless  second  wife  as  entitles  him  to 
verted),  affords  ground  tor  an  inference,  an  injunction  against  her  for  waste. 
when  fortified  by  corroborative  cir cum-  His  interest  is  not  that  of  a  remainder- 
stances,  that  the  remaining  items  were  man  or  reversioner,  but  merely  that  oT 
also  intended  to  be  so  enjoyed.  Bethune  an  expectant  heir.  Gwaltney  v,  Gwalt- 
V.  Kennedy,  i  Myl.  &  Cr.  (Eng.)  114;  ney,  no  Ind.  144. 
Burton  v.  Mount,  2  De  G.  &  S.  (Eng.)  8.  §  Vl,  5,/,  n. 

383;    Holgate    V,  Jennings,    24    Beav.  "A  life  estate  in  personal  property  is 

(Eng.)  623;  Simpson  v.  Earles,  11  Jur.  now    regarded    as    in    many    respects 

(Eng.)  958;  18  L.  J.,   Ch.  (Eng)    22;  analogous  to  the  usufruct  of  moyables 

Cotton  V  Cotton,  14  Jur.  950;  Booth  v.  under  the  civil  law.    They  are  either 

Caulton,  7  Jur.,  N.  S.  (Eng.)   207:  Jar-  wholly  consumed  or»  at  least,  impaired 

man  Wills,  581.  by  use,  depending  upon  the  nature  of 

But  without  such  corroborative  cir-  the  articles.     Thus,  grain   and   liquors 

cumstances  it  is  insufficient.     Howe  v.  are  wholly   consumed   when   one  uses 

Dartmouth.  7   Ves.  (Eng.)   137;  Blann  them;  and  cattle,  hangings,  beds,    and 

V.  Bell,  5  De  G.  &  S.  (Eng.)  658;  2  De  other  movables,  suffer  some  diminution 

G.  M.  &  G.  (Eng.)  775.  by  use,  and  even  by  the  bare  effect  of 

1.  Perry  on  Trusts,  ^  540;   Wilson  v.  time,  although  they  are  not  used;  and 

Edmonds.  4  Fost.  (N.   H.)   517;  Shibla  at   least  these  things  perish.     He  who 

V.  Ely,  2  Halst.  Ch.  (N.  J.)   181;  Tabb  has  the  universal  usufruct  of  a  totality 

V,   Cabell,    17   Gratt.    (Va.)    160,   172;  of  goods  has  also  the  right  to  enjoy  and 

Swan    V.   Ligan,   i    McCord   Ch.    (S.  use  all  the  movable  effects  dcror^fn^ /<^ 

Car.)    227,    231;    Honey   v.   Glover,   2  M<ri>  w^/i/ re;  to  consume  what  is  liable 

Hill    Ch.    (S.    Car.)    515;    Clarke    v.  to  be  consumed  in  its  ordinary  use;  to 

Saxon,  I   Hill  Ch.   (S.  Car.)  69;  Joyce  gather  from   the    living    creatures  \he 

T'.  Gunnels,  2  Rich.  Eq.  (S.  Car.)  2*59;  profits  which  they  yield;  to  receive  the. 
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All  ordinary  taxes,* 

interest  of  debts  which  bear  interest,  Hiring. — ^The  life  tenant  may  let  the 

and  to  make  use  of  everything  accord-  subject    of   the    bequest    out  to   hire, 

ing  to  its  natural  use.    Things  which  Marshall  v.  Blew,  2  Atk.  (Eng.)  216. 

are  not  consumed  immediately  by  the  But  compare  Mars  ton    v.  Carter,   12 

use  of  them  may  be  put  to  the  use  for  N.  H.  159. 

which   they    were    designed     without  1.   Atwood  v.  Lamprey,  cited  in  East 

abusing  them,  taking  due  care  of  them,  v.  Thornbury,  3  P.  Wms.  (Eng.)  126; 

4ind  they  are  to  be  restored  to  the  pro-  Carrie  v,  Gould,  2  Madd.  (Eng.)  163; 

prietor  m  the  condition  in  which  they  2  Scribner   Dower,  732;  Fountaine  v. 

shall   happen  to  be  after  the  usufruct  Pellet,  i  Ves.  (Eng.)   337;  Garland   v. 

has  expired,  although  wasted  and  di-  Garland,  73  Me.  97;  Varney  v.  Stevens, 

minished  by  the  effect  of. the  use,  pro-  22   Me.  331;    Webb  t>.  Burlington,  28 

vided  the  usufructuary  has  not  misused  Vt.  188;    Sohier  v.  Eldridge,  103  Mass. 

them.    Things  which  are  consumed  in  345;  Amory  t\  Lovell,  104  Mass.  265; 

the  use  become   the  property   of  the  Pinckney    v.   Pinckney,   i    Bradf.   (N. 

usufruct,  since  he  cannot  use  them  but  Y.)  269;  Hepburn  v,  Hepburn,  2  Bradf. 

by  consuming  them.     In  the  case  of  (N.    \.)   74;   Lawrence   v.   Holden,  3 

living  animals  which  reproduced  them-  Bradf.  (N,  Y.)  142;  Fleet  v,  Dorland, 

selves,  the  usufruct  is  entitled   to  the  11    How.  Pr.  (N.  Y.)  489;  Spangler  v, 

progeny;  but  in  that  case  he  is  bound  York  County,  13  Pa.  St.  322,  327;  Mc- 

to  preserve  entire  the  number  which  he  Donald   v,   Heylin,  4  Phila.  (Pa.)  73; 

liad  received,  so  that  when  any  of  them  Jewell's  Estate,  11  Phila.  (Pa.)  73;  Out- 

-die  he  must  fill  up  their  places  out  of  calt  v.  Appleby,  36  N.  T.  Eq.  73;  Van 

the  fruits.     Money  in  possession  or  in  Houten    v.    Post,    41    N.    J.    Eq.    55; 

action  is  not  necessarily  impaired  by  Brokaw  v.  Brokaw,  41   N.  J.  Eiq.  304; 

the  use,  because  the  use  of  money  is  Wheeler  v.  Addison,  54  Md.  41,  49,  50; 

nothing  more  than  the  interest  or  aivi-  Waldo  v.  Cummings,  45  111.  421;  John- 

-dends  which  may   be  enjoyed  by  the  son     v.    Smith,    5    Bush    (Ky.)     102; 

usufruct  without  diminishing  the  prin-  Arnold  v.   Smith,  3  Bush    (Ky.)   163; 

cipal."     Lewis,  J.,   in   Holman's  Ap-  Anderson  v,  Hensely,  8  Heisk.  (Tenn.) 

peal,  24  Pa.  St.  174,  178.     See  Smith  v.  834. 

Bell,  6  Peters  (U.  S.)  68;  Westcott  v,  A  doweress,  like  any  other  tenant  for 

Cady,  5  Johns.  Ch.  (N.  Y.)  344;  Gil-  life,  is  liable  for  taxes  during  the  enjoy- 

lespie  V.  Miller,  5  Johns.  Ch,  (N.  Y.)  ment  of  her  estate,  but  not  before  her 

21;  Moffat  V.  Strong,  10  Johns.  (N.  Y.)  dower  has  been  assigned.    Branson  v, 

12;  Home  V.  Lyeth,  4  H.  &  J.  (Md.)  Yancy,    i     Dev.    Eq.    (N.    Car.)   77; 

.431;  Cooper  V.  Cooper,   2    Brev.    (S.  Strawn  v.  Strawn,  50  111.  256. 

•Car.)   35c;    Burnett  v.  Lester,  53  111.  Before  the  assignment  taxes  should 

325;  Waldo  V.  Cummings,  45  111.  421.  be  deducted   from    the    whole    estate. 

If  the  remainderman  sell  the  prop-  Hillgartner  v.  Gebhart,  25  Ohio  St.  557. 

♦crty  he  and  his  representatives  may  be  See  Ware  v.  Owens,  42  Ala.  212;  Riley 

held  for  its  value  at  the  time  of  the  con-  v.  Clamorgan,  15  Mo.  331. 

•version.     Pettyjohn   v,  Woodrooff,   77  Whether  a  doweress   can   be  made 

Va.  507.     See  Hare  v,  Parker,  2  T.  R.  liable    for  taxes    assessed   against  her 

<Eng.)  376.  husband  in  his  lifetime,  see  Harrison*s 

The  principle  has  been  applied  to  a  Case,  16  Am.  L.  Rev.  385. 

sale  of  slaves  by  life  tenant,  although  Each  of  the  three  tenants  in  common 

before  the  expiration  of  the  life  estate  for   life  is  bound  by  law  to  pay   one- 

their    value    had    been    destroyed     by  third  of  the  taxes  assessed  on  the  prem- 

■  emancipation.     Brown  v.  Lambert,  33  ises.     Anderson  v,    Greble,    i    Ashm. 

Gratt.     (Va.)    256,    265;    Morman    v.  (Pa.)  136. 

Smoot,  28  Gratt.  (Va.)  80;  Pettj'john  Where  a  testator  devised  certain  par- 

V,  Woodrooff,  77  Va.  507,  575.  eels  of  real  estate  to  his  executors  in 

It  has  also  been  held  that  a  life  inter-  trust  for  each  of  his  children,  and  di- 
-est  in  a  bequest  of  household  furniture  rected  the  executors  to  invest  the  per- 
is personal,  and  not  assignable.     Mars-  sonalty,  also  given  in  trust  for  the  same 
ton  V,  Carter,  12  N.  H.  IC9.  beneficiaries,  in    real    estate,    and    to 

Heirlooms,  it  seems,   for    the  same  allow  the   beneficiaries   to  occupy   the 

reason,  cannot  be  taken  in  execution  by  premises  on  paying  taxes,  etc.,  it  was 

the  life  tenant's  creditors.    Cadogan  v,  held,  that  each  trust  estate  was  to  be 

Kennett,  Cowp.  (Eng.)  435.  charged  with   its  own  taxes,  etc.,  and 
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they  should  not  be  charged  to  the  gen-  ApporfeloiuiMBt    (see     Taxes). — As. 

eral   estate   account.     In  re  Quin  Es-  taxes     cannot     be      apportioned     be- 

tate,  5  N.  Y.  S.  261.  tween  life  tenant  and    remaindemtian^ 

If  a  tenant  for  life  assign  his  estate  at  whichever  is  in  possession  at  the  time 

an  annual  rent,  his  assignee  is  obliged  of  the  assessment  must  pay  the  whole. 

to  pay  the  taxes.    Pretty  man  v,  Wals-  Thus  where  life  tenant  died  in  the  roid- 

ton,  34  111.  175;  Fox  V.  Long,  8  Bush  die  of  the  year  and  taxes  became  due 

(Ky.)  581.  afterwards,   held    that    remainderman 

Even  the  tenant  of  a  determinable  must  pay  the   whole  charge,  notwith 

freehold   estate  for  life  has  been  held  standing  the  six  months*  previous  en 

liable   for  the  taxes  on   the  property,  joyment  of  the    premises   by   the   Hie 

Johnson  v.  Smith,  5  Bush  (Ky.)  102;  tenant.     Stutton  v.  Chaplain,  xo  Ve*. 

"Arnold  V.  Smith,  3  Bush  (Ky.)  163.  (Eng.)  66. 

VVhere  a  widow  was  entitled  to  the  So  where  the  tax  for  the  ensuing 

income  of  a  residuary  estate  consisting  year    was  assessed  against  life    tenant 

of  mortgages  and  vacant  lots,  and  the  May  x8th,  i860,  and  he  died  May  aand^ 

executors  had  a  power  of  sale  as  to  the  HmuL  that  the  tax  for  the  entire  year  must 

lots,  but  they  could   not  be   sold   ad-  be  taken  from  the  year's  income.  Holmes- 

vantageously   at  the   time,  held,,  that  v.  Taber,9  Allen  (Mass.)  246.     SeeLo- 

the  interest  on  the  mortgages  should  hier  v,  Eldridge,  103  Mass.  345;  Gra- 

be  used    to    pay     the     taxes    on     the  hamv.  Dunnigan,  2Bodw.  (N.  Y.)5i6; 

lots.    Combes  v.  Cadmus,  36  N.J.  Eq.  Blight  v.  Blight,  51  Pa.  St.  420;  Poln- 

382.  dexter  v.  Green,  6  Leigh   (Va.)    50^; 

To  relieve  the  life  tenant  from  the  Ex  parte  Rutledge's  Harp.    Ch.    (S. 

tax  the  intent  must  be  very  clear.    It  is  Car.)  65. 

not  enough  that  the  testator  gives  the  A  tenant  for  life  in  the  possession  of 
life    tenant    the     rents,     income,    and  property    yielding     rent   will    not    be 
profits  of  all   his  estate.     Hepburn  v,  allowed   in  accounting  for   the   same, 
Hepburn,  2  Bradf  (N.  Y.)  74;  Ander-  either  for  interest  paid  or  discount  re- 
son  V.  Greble,  i  Ashm.  (Pa.)  136.  ceived  for  prompt  payment  of  the  tax 

Or  gives  the  property  "free  and  clear  bills  as  they  were  presented.     Barnum 

of  all    encumbrances.^*     Lawrence   v,  v.  Barnum,  42  Md.  251,  323. 

Holden,  3  Bradf.  (N.  Y.)  142;  Fleet  v.  Tax     Sale — Effect. — It    seems      that 

Dorland,  11  How.  Pr.  (N.  Y.)  489.  at  common   law   tenant    for  life   who 

Or  provides  that  if  the  remaindermen  permitted  the  premises  to  be  sold 
permit  the  estate  to  be  sold  for  taxes  for  taxes  was  guilty  of  waste,  and 
and  it  should  not  be  redeemed,  they  the  remainderman  or  reversioner  could 
should  forfeit  their  interest  in  the  un-  recover  the  property  and  treble  dam- 
redeemed  portions.  Waldo  v.  Cum-  ages  by  an  action  of  waste  under  the 
mings,  45  111.  421.  statute  of  Gloucester,  6  Edw,,  ch.  5;  or 

In  Sohier  v.  Eldridge,  103  Mass.  345,  could  maintain  an  action  in  the  nature 

a  fimd  was  given  to  trustees  "to  receive  of  an  action  of  waste  under  the  statute 

and    collect  the  income  and   produce  of  Marlbridge,  52  Hen.  Ill,  for  damag^es 

thereof,  and,  after  deducting  all  need-  only.     Stetson  v.  Day,  51  Me.  434,  435. 

ful  and  proper  costs,  charges  and   ex-  It  also  seems  clear  that  while  he  can 

penses,   to  pay  the  residue  of  said  in-  have  either  action   at  his    option,  he 

come   to   A,"   during  life  and   on   his  cannot  have  both.     Such  at  least  Is  the 

death    the  capital    to    B.     Held^  that  construction     of   the    Maine     statute 

the  United   States  succession   and  leg-  Stetson  v.  Day,  51  Me.  434. 

acy  duties  must  be  paid  out  of  the  in-  Nor  can  he  maintain  ejectment  un- 

come.     Sohier  v.   Eldridge,  103  Mass.  less     the     lease     contains     covenants^ 

345.     See  Thompson's  Estate,  12  Phila.  against  waste  and  clause  of  re-entrv. 

(Pa.)  36.  Patrick  v.  Sherwood,  4  Blatchf.  (C.  C* ) 

A  testator,  who  left  $30,000,  gave  to  112,  114;  Robinson  v.  Miller,  2  B.  Mon. 
his  wife  $1,000,  and  "the  whole  interest  (Ky.)  284,  292.  See  Waste. 
and  income  of  $6,000,  to  be  paid  to  her  Under  the  Ohio  statute  the  forfeiture 
each  and  every  year  during  her  life,"  is  complete  and  the  reversioner  or  re- 
together  with  such  part  of  the  $6,000  as  mainderman  alone  can  redeem.  Mc- 
might  be  necessary  for  her  suitable  Millan  v.  Robins,  5  Ohio  28. 
support.  Held,  that  she  was  entitled  The  life  tenant  cannot,  by  neglecting 
to  the  gross  income  from  the  $6,000  to  pay  the  taxes  and  then 'buying  the 
without  deduction  of  taxes  or  ex-  property  in  at  the  sale,  obtain  a  title  to 
pen«scs.     Re  Cushing,  58  Vt.  393.  the  fee    against    the    reversioner  and 
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assessments,*  interest  on  encumbrances  *  and  charges  for  ordinary 

thus  take  advantage  of  his  own  wrong.  331;  Cairns  v.  Chabert,  3   Edw.  Ch. 

Patrick  v.  Sherwcwd,  4  Blatchf.  (C.  C.)  (N.  Y.;  313;  Jones  v.  Dawson,  19  Ala. 

112.  672;  Tupper  V.  Fuller,  7  Rich.  Eq.  (S. 

In    making    the    sale    the   collector  Car.)  170. 

must  not  take  the  whole  interest  for  a  1.  Garland  v.  Garland,  73   Me.  97; 

shorter  term   than  that  of  the  tenant,  Wilson  v.  Edmonds,  4  Fost.   (N.  H.) 

but  must  take  so  much  as  is  necessary  5i7t  545)  Hepburn  v.  Hepburn,  2  Bradt*. 

for     the     whole     term.     Holabert    v.  (N.  Y.)  76;  Holcomb  v.   Holcomb,  2'y 

Blakelj,    1    Root  (Conn.)     505.      See  N.  J.  Eq.  597;  Outcalt  v.  Appleby,  36 

Campau  v.  Godfrey,  18  Mich.   27;  see  N.J.  Eq.  73;   Hitner  v.  Ege,  23  Pa.  St. 

further  Taxation,  Waste.  305;    Whyte    v,    Nashville,    2     Swan 

IMstlnotlon  Between   Annuities    and  (T>nn.)  364. 

Olfts  of  Income. —  An   annuity  differs  A  remainderman  coerced  into  paying 

from  the  g^ft  of  the  income  of  a  partic-  taxes  or  assessments  may  compel  the 

ular  fund,  in  that  it  is  a  fixed  charge  life  tenant  to  refund.     Linden   v.  Gra- 

upon  the  general  personal  estate,  while  ham,  34  Barb.  (N.  Y.)  316;  Graham  v. 

the  latter  is  a  charge  against  the  par-  Dunmgan,  2  Bosw.  (N.  Y.)  516;  6  Duer 

ticular  fund  only.     Hence   the  annul-  (N.  Y.)  629.     See  Dorr  v,  Boston,  6 

tant  is  exempt  from  paying  the  taxes  Gray  (Mass.)  131. 

and  commissions  on  that  portion  of  the  2.   Perry   on  Trusts,  $  554,  4  Kent 

general  personal  estate  set  aside  by  the  '74;    Hinves  v,  Hinves,  3  Hare  (Eng.) 

executors  to  insure  the  payment  of  his  609;  Canfield   v.  Moguire,  2  Jo.  &  L. 

annuity.     Swett    v.  Boston,    18    Pick.  (Eng.)  141;    Hepburn    v.   Hepburn,  2 

(Mass.)    123;    Ex  parte  McComb,  4  Bradf.  (N.  Y.)  74;  Cogswell  v.  Cogs- 

Bradf.  (N.  Y.)  151;  compare  Booth  v.  well,  2  Edw.  Ch.  (N.  Y.)  231;  Jewell's 

Ammerman,  4  Bradf.    (N.    Y.)    129;  Estate,  ii  Phila.  (Pa.)  73;  Wheeler  v. 

Spangler  v,  York  County,  13  Pa.  St.  Addison,  54   Md.  41,   50;    Barnum   v, 

322;  HofTs  Appeal,  24  Pa.  St.  200,  206;  Barnum,  42    Md.   251,  321;    Jones    v. 

Pearson   v,  Chace,  10  R.   I.  455,  457;  Sherrard,  2  Dev.  &   B.  Eq.  (N.  Car.) 

Wickoff  V.  Jones,  10  Va.  (N.  J.)  650.  179. 

On  the  other  hand,  the  taxes   on  a  Tenant    for    life    is    bound    to  pay 

fund  set  aside  to  pay  a  bequest  of  in-  the  interest  on    the  encumbrances    to 

come  are   to  be   paid  by  the  legatee,  the  extent  of  the    rents    and    profits. 

Spangler  v.  York  County,  13  Pa.  St.  Kensington  v.  Bouverie,  7  De  G.  M,  & 

fo2;  Floffs  Appeal,  24  Pa.  St.  200,  206;  G.  (Eng.)  134;  24  L.  J.,  Ch.  (Eng.)  442. 

^earson  v.  Chace,  10  R.  1. 455,  457.  But  not  to   take  up   the  principal  of 

Even    in    such    case,    however,    the  the  charge  for  the  benefit  of  the  estate; 

legatee  may  be  expressly  or  impliedly  and  if  the  tenant  has   purchased   any 

exempted  from  liability.    lie  Cushing,  portion  of   the    debt  constituting  the 

58  Vt.  393.  charge  the  presumption  is  that  he  did 

Of  course,  where,  as  in   the  case  of  so  for  his  own  benefit,  and  not  for  the 

the    English   legacy   duty,   the   tax   is  estate.     Barnum   v.   Barnum,   42    Md. 

made  a  direct  charge  on  the  income  or  251.  255,  321. 

annuity,  as  distinguished  from  a  tax  on  So  if  the  tenant  pays  off  and  takes  an 

the  fund  by  which  it  is  produced,  the  assignment  of  the  encumbrance  to  him- 

foregoing  principles  have  no  application  self,    his    representatives    may     claim 

and  the  annuitant  will   still  be  liable,  from  the  remainderman  the  difference 

See  Eic  parte  McComb,  4  Bradf.  (N.  between  the  rents  and  profits  of  the  es- 

Y.)   151,  152;  State   V.  Hansom,  7  Vr.  tate  and  the  interest  upon  the  encum- 

(N.  J.)  50.  brance,  if  he  notifies  the  remainderman 

Tnurtee's  LiaMlity. — It  is  the  duty  of  that  the  rents  and   profits   are  insuffi- 

the  trustee  to  see  that  the    equitable  cient  to  pay  the  interest.     Kensington 

tenant  for  life,  in  rightful  possession  of  v,  Bouverie,  7  H.  L.  C.  (Eng.)  557. 

the  estate,  pays  all  the  rates  and  taxes;  A  second  tenant  for  life  is  not  under 

but  if  the  trustee  pays  them  he  cannot  any  obligation  to  apply  the  rents  and 

charge  them  in  his  account  with  other  profits  accruing  to  him  to  pay  off  ^r- 

parties  in  interest.     Perry  on  Trusts,  rears  of  interest  which  accrued  during 

\  554;  Fountain  v,   Pellett,  i  Ves.  Jr.  the  life  of  the  preceding  tenant  for  life, 

(Eng.)    342;    Amory    v,   Lowell,    104  but  such  arrears  become  as  between  the 

Mass.  265;  Varney'v.  Stevens,  22  Me.  second  tenant  for  life  and  the  remain- 
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repairs,  are  to  be  paid  by  the  life  tenant  out  of  the  income.* 
The  principle  also  applies  to  permanent  improvements  and  re- 
pairs which  partake  of  the  nature  of  permanent  improvements* 

«dernian  a  charge  upon  the  inheritance.  Car.)  317;   Jones  v.  Dawson,  19   Ala. 

Sharshaw   v.  Gibbs,  i   Kay.  333;  Pen-  672. 

Thyn  V.  Hughes,  5  Ves.(Eng.)99,issaid  CiiZTent  Bxpeues. — The  expenses  of 

to   be  overruled.      Perry  on  Trusts,  §  cultivating  a  farm    or   plantation,    or 

j;54,  n.                               '  running  a  manufacturing  establishment, 

Sale  -  DlTlsioiL    of  ProceedB. — If   the  are  to  be  paid  entirely  by  the  life  ten- 

J.ind   under  the  encumbrance   is   sold,  ant  or  person  entitled   to  the  income 

the  proceeds  may  be  invested  and  the  arising  from  such  operations.      Tapper 

tenant  for  life  take  the  income  for  life,  7;.  Fuller,  7 Rich.  Eq.(S.  Car.)i7o;  Jones 

or  the  net  proceeds  may  be  divided  ac-  v.  Dawson,  19  Ala.  672,  679.     See  also 

cording  to  the  annuity  tables.     The  ta-  North    Amer.  Coal   Co.   z'.   Dyett.   7 

blcs,  however,  are  not  to  be  taken  abso-  Paige  (N.  Y.)  9;    Amory  v,  L«owell, 

lutely,  for  reference  must  be  had  to  the  104  Mass.  265. 

health  of  the  tenant  for  life,  as  well  as  InBuranee. —  Insurance  on  buildings 

the  condition  of  the  land  and  the  an-  to  be  borne  by  life  tenant.      Amory   v. 

nual  mcome,  and  whether  the  land  is  so  Lowell,      104     Mass.    265.       Com/are 

situated  that  the  price  is  rising  or  fall-  Brokaw  v.  Brokaw,  41   N.  J.  Eq.  304- 

ing,  and  whether  it  can  be  easily  Im-  But  in  Peck  v.  Sherwood,  56  N.  Y.  615, 

proved.      Perry   on   Trusts,    §   554;    4  it  was  Aeid  that  the  insurance   should 

Kent  *74;      Niemcewicz    v.   Gahn,   3  be  apportioned. 

Paige   (N,  Y.)  614;    Williams'  Case,  3  2.  Caldecott    v.     Brown,     2      Hare 

Bland  (Md.)  186;  Gambrilr.Gambril,  3  (Eng.)  144;    Hamer  v.  Tilsley,  Johns. 

Md.  Ch.  259;  Atkins  v.  Kron,  S  Ired.  (Eng.)   486;    Nairn  v.  Majoribanks,  3 

Eq.  (N.  Car.)  i;  Chesson  I'.Chesson,  8  Rus.  (Eng.)  582;  Bostock  v.  Blakeney, 

Ired.  Eq.  (N.  Car.)  141;  Jones  r.  Sher-  2  Bro.  C.  C.   (Eng.)   653;  Hibbert    r. 

rard,  2  Dev.  &  B.  (N.  Car.)  179.  Cooke,  i  S.  &  S.  (Ene.)  552;  Dunne r. 

1.  Hepburn  v.  Hepburn,  2  Bradf.  (N.  Dunne,  i  De  G.  M.  &  G.  (Eng.)   207, 

Y.)  74;    Wilson  V,   Edmonds,  4  Post.  210;  Dent  v.   Dent,   30   Beav.    (Eng.) 

<N.  H.)  517;    Sohier  v.  Eldredge,  103  363;    Sohier    v.   Eldredge,  103     Mass. 

Mass.  345,  351;    Amory  v.  Lowell,  104  3^5,  351;    Amory  v.  Lowell,  104  Mass. 

Mass.  265;  Hitner  v.  Ege,  23  Pa.  Si.  205;    Guthrie    v.    Wheeler,    51    Conn. 

305,  308;  Outcalt  Xf.  Appleby,  36  N.  J.  207;  Thurston    v,   Thurston,   6    R.    I. 

£q.  73.     See  Waste.  206;  Cogswell  v.  Cogswell,  2  Ed'f.  Ch. 

Cutting  Tlmt)er. — A  legal  tenant  for  (N.  Y.)  231;    Martin's  Appeal,  23  Pa. 

life  may  cut  timber  for  repairs,  though  St.  433,  438;    Thurston  v.  Dickinson,  2 

he  cannot  cut  timber  for  sale  or  to  pay  Rich.  Eq.    (S.   Car.)    317;  Corbett  r. 

for  them.     Co.  Litt.,  53  ^,  54  b\    Marl-  Laurens,  5  Rich.  Eq.  (S.  Car.)  301  . 

borough  V,  St.  John,  5  De  G.  &   Sm.  The    expense    of  extensive     repairs 

<Eng.)  181;    Gower  v.  Eyre,  G.  Coop,  necessary  to  secure  a  good  class  of  ten- 

<Eng.)  156.  ants    is    chargeable    to    the     income. 

So  may  the  trustee,  if  the  equitable  Outcalt  v,  Appleby,  36  N.  J.  Eq.  73. 

tenant  for  life  will  furnish   the  means  The  reason  for  the  rule  is  thus  stated: 

for  using  the  timber  in  repairing.   Such  A  life  estate  "can  only  be  acquired  by 

action  on  the  part  of  the  life  tenant  is  purchase  or  by  devise.     If  by  purchase, 

necessary,  since  the  trustee  cannot  use  the  tenant  knows  that  he  is  not  to  be 

other  trust  funds  for  the  purpose,  or  reimbursed  for  any  improvements    he 

make  any  charge  on  the  corpus,  unless  may  make,  and  if  they  are  necessary  to 

expressly  so    authorized    by    the  will,  render  the  estate  productive,  in  making 

Bostock    V,  Blakeney,   2    Bro.    C.    C.  his  purchase,  he  estimates  the  value  ac- 

(Eng.)  653;  Hibbert  v,  Cooke,  i    S.  &  cordingly,  and  takes  the  risk  as  to  the 

S.  (Eng.)  552;  Nairn  t;.  Majoribanks,  3  duration    of  the    estate,    and    of     the 

Russ.  (Eng.)  582;  Caldicott  v.  Brown,  amount  of  the  profits,  and  whether  he 

2  Hare  (Eng.)  144.     See  Thurston  v.  make  a  profit  or  a  loss  he  must  abide  it 

Thurston,  6   R.    I.    296;  Cogswell    v.  as  the  result  of  a  speculation  which  he 

Cogswell,  2   Edw.   Ch.   (N.   Y.)   331;  has   voluntarily  entered  into.     Let  us 

Martin's    Appeal,     23     Pa.     St.    438;  look  at  the  other  side  of  the  question 

Thurston  v,  Dickinson,  2  Rich.  Eq.  (S.  and  suppose  the  tenant  entitled  to  im- 
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unless  begun  by  the  testator,* 

prove  and  charge  the  expenses  on  the  pality  in  widening  the  street,  and  new 
estate.  The  improvement  might  be  ones  were  considered  desirable,  the 
such  as  the  remaindermen  did  not  de-  court  directed  the  executors  to  appro- 
sire,  so  inferior  in  quality  as  to  render  priate  a  sum  out  of  the  residuary  per- 
others  necessary  in  using  the  estate  for  sonal  estate  to  build  them,  reserving  in- 
the  purposes  to  which  he  desires  to  ap-  terest  at  six  per  cent,  upon  the  actual 
propriate  it,  or  they  might  be  of  so  cost  to  be  paid  out  of  the  rents,  and  a 
great  value  that  the  remainderman  reasonable  allowance  for  depreciation 
might  not  be  able,  and  thus  force  him  and  repairs  until  the  life  estates  should 
to  sell  the  estate  against  his  will.      The  fall. 

same  results  follow  if  the  estate  is  ac-  In  Peck  v,  Sherwood,  56  N.  Y.  615, 

quired  by  devise.    The  tenant  for  life  is  the  cost  of  insurance  on  buildings  and 

not  bound  to  accept  if  he  cannot  render  lightning  rods  was  apportioned, 

it  profitable,  unless  at  the  expense  of  1.  Hibbert    v,    Cooke,    i    S.    &    S. 

the  remainderman;  if  he  can  do  that,  the  (Eng.)  552;    Dent  v.  Dent,  30  Beav. 

remainderman  would  be  at  his  mercy."  (Eng.)  363,  369. 

Johnson,  Ch.,  in  Thurston  v,  Dickin-  "A  house  haul  been  besun  by  the  tes- 

son,  2  Rich.  £q.  (S.  Car.)  317.  trix,  and  which  was  unfinished  at  her 

In    the    absence  of  special   circum-  death;  what  was  to  be  done  with  itP 

stances  the  court  will   not  order  im-  It  is  clear  that  she  thought  that  the  es- 

provements  and  repairs  to  be  made  at  tate  required  a  mansion,  for  she  had  be- 

the    expense     of     the     remainderman  gun  to  build  one;    it  is  also  perfectly 

on  the  application  of  the  life  tenant,  clear  that  it  could  not  be  permitted  to 

Nairn  v.  Majoribanks,  3  Rus.    (Eng.)  remain  in  the  state  it  was  in   at  her 

5S2;    Dunne  v.  Dunne,  i  De  G.  M.  &  death,  in  which  case  the  money  laid  out 

G.  (Eng.)  207.     See  Dent  v.  Dent,  30  would  have  been  lost,  and  the  building 

Beav.  (Eng.)  363;  Caldecott  v.  Brown,  itself  fall  into  ruin  and  become  an  un- 

2   Hare   (Eng.)    144,   146;    Hibbert  v.  sightly  encumbrance  on  the  estate.      It 

Cooke,  I   S.  &  S.  (Eng.)  552;  Hamer  ought,  therefore,  to  be  completed;    and 

V.  Tilsley,  Johns.  (Eng.)  486;    Amory  considering  that  there  is  a  distinct  au- 

V.  Lowell,  104   Mass.  265;    Corbett  v,  thority  for  this  in  the  case  of  Hibbert 

Laurens,  5  Rich.  Eq.  30X.  v.  Cooke,  i  S.  &  S.  (Eng.)  552,  I  think 

It  has  even  been  said  that  it  would  re-  it  will  be  proper  for  me  to  direct  a  ref- 

•quire  a  special  act  of  parliament  to  au-  erence  to  ascertain   whether  anything 

thorize  such  expenditure.    2   Chitty*s  and  what  was  properly  expended,  by 

Bl.  Com.  146,  note  2;  Dunne  v,  Dunne,  which  I  mean  for  the  benefit  of  the  in- 

X  De  G.  M.  &  G.  (Eng.)  207;    Whyte  heritance    in    the  completion    of   the 

v.  Nashville,  2  Swan  (Tenn.)  369.  house  left  unfinished  by  the  testatrix." 

In  Martin's  Appeal,  23  Pa.  St.  433,  Romilly,  M.  R.  Dent  v.  Dent,  30 
434,  435,  438,  it  was  intimated  that  the  Beav.  (Eng.)  363,  368. 
legislature  could  not  authorize  the  ex-  In  Gambril  v.  Gambril,  3  Md.  Ch. 
penditure  of  the  capital  in  permanent  259,  261,  it  was  held  thax  where  a  ten- 
improvements  against  the  wishes  of  the  ant  for  life  put  improvements  upon  prop- 
remainderman.  But  by  the  act  of  May  erty  for  the  mutual  accommodation  of 
3rd,  1885,  ^  3,  it  was  provided  that  re-  himself  and  those  entitled  in  remainder, 
pairs  upon  trust  property  are  to  be  and  the  property  was  sold  to  promote 
made  at  the  mutual  expense  of  tenant  the  interests  of  all  parties  interested,  he 
for  life  and  remainderman,  the  manner  will  be  allowed  the  value  of  such  improve- 
of  the  repairs,  and  the  proportion  of  the  ments  out  of  the  proceeds  of  the  sale, 
expenses  to  be  determined  by  the  court  This  case  was  decided  upon  the  au- 
of  common  pleas  on  the  application  of  thority  of  Hibbert  v.  Cooke,  i  S.  &  S. 
anv  party  in  interest.  (Eng.>  552,  before  the  exact  point  de- 

In  Cogswell  v.  Cogswell,  2  Edw.  (N.  cided  in   that  case  was  explained   by 

Y.)  231,  although  it  was  held  that  life  Dent  v.  Dent,  and  is  apparently  based 

tenants  cannot  compel  executors,  in  the  upon  a  misapprehension  of  the   earlier 

absence  of  any  direction  by  the  testator,  case,    which,  as    afterwards  explained, 

to  use  the  residuary  estate  in  improve-  turned  upon  the  imfinished  condition  of 

ments    upon    vacant    lots,  yet.  where  the  mansion  house,  and  not  the  ad  van - 

buildings  already  erected  have  been  de-  tage   to  the  estate  from  the  improve- 

stroyed  by  \he   action  of  the  munici-  ment. 
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expressly  or  impliedly  authorized  by  the  will,*  or  ordered  by  the 
municipality,  in  which  case  the  cost  is  apportioned.*  Money  ex- 
pended by  the  life  tenant  in  preserving  both  his  own  and  the  re- 
mainderman's interests  from  forfeiture,  as  in  repairing  dilapida- 
tions allowed  to  continue  on  leaseholds  forfeitable  on  breach  of 
covenants  to  repair,^  or  working  mines  subject  to  denouncement^ 
is  to  be  repaid  from  the  residuary  estate.*  On  the  other  hand, 
since  the  remainderman  is  only  entitled  to  the  original  gift,  all 
accretions,  as  the  young  of  cattle,^  rents  and  royalties  from 
mining  leases,®  or  the  proceeds  of  the  sale  of   building  stone 

1.    Lombe    v.    Stoughton,    17    Sim.  be  a  permanent  improvement  within  the 

(Eng.)    84;    Sohier    v.    Eldredge,   103  principle.     Hitner  v.  Ege,  23   Pa.  Su 

Mass.  345, 351, 325.  30c;     Whyte    v,    Nashville,    2    Swan 

Where  trustees  are  directed  to  im-  (T^enn.)  364.  Contra^  Peck  v.  Sher- 
prove  waste  lands,  the  expense  of  fenc-  wood,  56  N.  Y.  615. 
ing  comes  out  of  the  capital.  Cooley  In  Plympton  v.  Boston  Di8pensarT> 
V.  Wellesley,  L.  R.,  i  Eq.  (Eng.)  66x.  106  Mass.  544,  the  mode  of  apportion- 
Where  trustees  are  directed  to  pur-  ment  adopted  was  to  charge  the  Ufe  ten- 
chase  and  invest  in  real  estate,  they  may  ant  with  interest  during  his  life  on  the 
put  such  estate  in  tenan table  repair,  amount  paid,  and  the  remainderman 
and  the  expense  of  such  repair  will  be  with  the  principal, 
charged  upon  the  trust  fund  as  part  of  BuUdlngi  Destroyed  by  Fire — ^bisnr- 
the  purchase  money.  Parsons  v,  anoe  Money. — Where  the  building  is. 
Winslow,  16  Mass.  361.  total Iv   destroyed,  the  trustee   cannot 

It  seems  also  that  where  an  estate  is  rebuild  unless  expressly  empowered  bv 

settled  to  certain  uses,  and  a  fund  di-  the  instrument  to  do  so.     In  such  ca*ie 

rected  to  be  applied  to  the  purchase  of  the  relative  rights  of  life  tenant  and  re- 

an  estate  to  be  settled  to  the  same  uses,  mainderman  are  transferred  to  the  in- 

and  it  is  more  beneficial  to  the  remain-  surance  money.     Perry   on    Trusts*  ^ 

derman  that  part  of  the  fund  should  be  553;     Lerod     v.    Wilmarth,    9     Allen 

applied  to  the  repair  and  preservation  (Mass.)   382;    Haxall   v.   Shippen.    10 

of  the  estate  already  settled,  the  court  Leigh  (Va.)  536;  Graham  zk  Roberts', 

will  direct  a  part  of  the  fund  to  be  so  8  Ired.  Eq.  (N.  Car.)  99. 

applied.    Caldicott  v.  Brown,  2   Hare  But  if  only  partially   burnt    or    de- 

(Eng.)  145.     Re  Barrington's  Estate,  1  stroyed,  and  the  trustee  has  an   insur- 

Johns.  &  H.  (Eng.)  142.  ance  policy,  he  should  apply  the  money 

S.  Plympton  v,  Boston  Dispensary,  in  repairing  the  building.     Brough  r. 

106   Mass.   544;  Williams   v.  Brace,  5  Higgins,  9  Gratt.  (Va.)  408. 

Conn.  190;  Peck  v.  Sherwood,  56  N.  Either  the  equitable  life  tenants  re- 

Y.  615;    Miller's    Case,    i  Tuck.    (N.  mainderman  or  trustee  has  an  insurable 

Y.)  34)6;  Stilwell  V.  Doughty,  2  Bradf.  interest.     Perry  on  Trusts,  §  553. 

(N.    Y.)    311;  Fleet    v,    Desland,    11  8.  Harris  v.  Poyner,  i  Drew.  (Eng.) 

How.  Pr.  (N.  Y.)  489;  Cairns  v,  (iha-  174. 

bert,  3  Edw.  (N.  Y.)  312;    Holcombv.  4.  Dent   v.  Dent,    30    Beav.   (Eng.) 

Holcomb,  29  N.  J.  Eq.  597,  601.  363,  368. 

It  is  readily  seen  that  where  the  im-  5.    Saunders   v.    Haughton,    8  Ired. 

provemcnt  is  compulsory  the  objection  Eq.  (N.  Car.)   217;  Horry  v.  Glover,  2 

that  a  just  apportionment  might  lead  Hill.  Ch.  (S.  Car.)  516,  520. 

the  Hie  tenant   to  impair  the  remain-  An  exception  existed  in  some  of  the 

derman  out  of  his  estate    is    without  Southern  States  in  the  ca&e  of  the  in- 

foundation.  crease  of  slaves.  Saunders  v.  Haughton* 

To  warrant  the  apportionment  of  the  8  Ired.  Eq.  (N.  Car.)  217. 

assessment,  the  improvement  must  be  As   to  duty  of  keeping  up  stock,  see 

permanent;  otherwise  the  whole   falls  ^  VI,  ^,  ». 

on  the  tenant  for  life.     As  to  what  im-  6.  Daly  v.  Becket,  24   Beav.  (Eng.) 

provements  will  be  considered  perma-  114;   Thursby  t'.  Thursby,    L#.  R-,   19 

nent  is  a  point  upon  which  authorities  Eq.  (Eng.)  395;  Vivian  v.Jegon,  L.  R.^ 

are  by  no  means  agreed.     Laying  an  (i   C.  P.  9,  2  C.  P.  422),  3  H.  L.  2S5; 

ordinary  pavement  has  been  held  not  to  Spencer  v.  Scurr,  31  Beav.  '^Eng.)  334' 
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taken  by  the  executors  from  quarries  opened  before  the  tes- 
tator's death  and  never  abandoned,  go  to  the  life  tenant  as  in- 
come.* The  application  of  these  principles  to  the  distribution 
of  dividends  has  already  been  considered  in  the  article  upon  that 

Elias  V.  Snowdon  Slate  Co.,  L.  R.,  4  Appeal,  85  Pa.  St.  544;  Shoemaker's 

App.  Cas.  454;  Miller  v.  Miller,  L.  R.,  Appeal,  106  Pa.  St.  392. 

13  Eq.   (Eng.)  263.     See    also   West-  1.   Mulford  v,  Mulford,  42  N.  J.  Eq.. 

moreland  Coal  Co.*s  Appeal,  85  Pa.  St.  68.     See  Moore  v,  Rollins,  45  Me.  493; 

^44;   Gaines    v.  Green    Pond    Mining  Billings  v,  Taylor,    10    Pick.  (Mass.)- 

Co.,  6  Stew.  Eq.  (N.J.)  603;  Crouch  v,  460;  Freer  v,  Stotenbur,  2    Abb.  App. 

Puryear,  i  Rand.  (Va.)  25;  Hendrix  v,  Dec.  (N.  Y.)  189;  Kies  v.  Peterson,  41 

Mo.    Beth.    61    Ind.    473;    Lenfers  v.  Pa.  St.  357;  Lynn's  Appeal,  31  Pa.  St. 

Henke,  73  111.  403.  4^;   O wings  v.  Emeiy,  6    Gill  (Md  > 

The  life  tenant's  right  has  also  been  200. 

recognized,  although  the  mine  was  not  So  money  produced  hy   the  sale  of 

opened  till  after  the  testator's  death,  gravel  on  waste  land  is  income.    Cow- 

Wentz's  Appeal,  106  Pa.  St.  301,  304,  ley  v,  Wellesley,   L.  R.,  i  Eq.  (Eng.) 

307.    See  McClintock  v.  Dana,  106  Pa.  656,  659. 

St  386;  Shoemaker's  Appeal,  106  Pa.  In  Bagot  v,  Bagot,  32  Beav.  (Eng.)- 

St.  392.  509,  it  was  held  to  be  a  question  of  de- 

But  the  correctness  of  this    portion  gree  to  be  established  by  the  evidence,, 

seems  at  least  doubtful,  in  the  absence  whether  the  working  of  a  dormant  or 

of  special  circumstances.  abandoned  mine  by  tenant  for  life  was- 

In  Campbell  v.  Wardlaw,  L.  R.,  8  waste  or  not. 

App.  Cas.  (Eng.)  641,  testator  directed  A  devise  of  salt  works  to  testator's 

his  trustees  to  pay  his  wife  **the  whole  wife  for  life,  with  large  legacies  charged 

annual  produce  and  rents  of  the  residue  thereon,  has  been  construed  as  author- 

of  his  estates,  both  heritable  and  mov-  izing  her  to  make  an  unlimited  use  of 

able."  Coal  and  iron  mines  were  leased  the  salt  minerals  and  also  of  the  testator's- 

by  the  testator  before  his  death.     His  woodland  from  which  he  obtained  fuel 

trustees  afterwards  leased  others.  Held  to  carry  on  the  works  in  his  lifetime.. 

that  the  wife  was  not  in  law  entitled  to  Findlay  v.  Smith,  6  Munf.  ( Va.)  134. 

the  rents  of  the  mines  opened  after  tes-  Timber. — ^The  proceeds  of  underbrush 

tator's  death.  and  timber  cut  periodically  in  the  rcgu- 

In  Dickin  v,  Haurer,  i  Dr.  &  Sim.  lar  course  of  thinning  forests,  are  to  be 

(Eng.)   284,  the  widow    was    allowed  treated  as  income  and  go  to  the  life  ten- 

one  third  of  the   income  of  the  pro-  ant;  but  the  proceeds  of  timber  not  cut 

ceeds  of  the  royalties  of  mines  opened  in  the  regular  course  of  thinning  but  to 

after  her  husband's  death,  but  not  to  improve  the  growth  of  the  remaining 

one  third  of   the  royalties  as   corpus,  trees,  forms  a  part  of  the  capital  of  the 

Earlier  English  cases  forbade  the  open-  estate.     Cowley  v,  Wellesley,  L.  R.,  i 

ing  of  new  mines  altogether.     Whit-  Eq.   (Eng.)  657;  s.  c,  35  Beav.  (Eng.) 

field    V.   Bewit,    2    P.    Wms.    (Eng.)  645;  Honeywood  v,  Honeywood,  L.  R.,. 

240.  18  Eq.  (Eng.)  306. 

Where  the  testator  demised  all  the  As  to  what  proportion  of  the  timber  th-^ 
seams  of  coal  under  his  estate,  and  only  life  tenant  may  cut  without  being  guilu 
two  seams  were  worked  or  known  of  in  of  waste,  the  rule  varies  somewhat  with 
his   lifetime,  and  after  his  death  a  new  the  locality',  greater  thickness  being  re- 
seam  was  discovered  which  could  only  quired  in  old  and  well  settled  regions 
be   worked  by  sinking  a  new  shaft,  it  than    in  sparsely  settled,  well  wooded 
•was  held  that  the  life  tenant  was  en-  regions.     See  Whitfield  v.  Beust,  2  P- 
titled  to  the  annual  profits  arising  from  Wms.  (Eng.)  240;  Jackson  v.  Brownson^. 
the  new  seam.     Spencer  r.  Scurr,  31  7  Johns.  (N.  Y.)  227;  Porch  v.  Fries,  3 
Beav.  (Eng.;  334.     See  Elias  v.  Snow-  C.   E.  Gr.  (Eng.)  204;  Wallington  v. 
don    Slate    Co.,  L.  R.,   4    App.    Cas.  Taylor,  Sax.  (N.  J.)  314;   Hastings  v.. 
(Eng.)  454;    Cowley  v.  Wellesby,    35  Crunkleton,  3  Yeates  (Pa.)  261;  Neel 
Beav.  (EW.)  638.  v.  Neel,  19  Pa.  St.  323;  Lynn's  Appeal 

It  has  also  been   held  that  the  life  31    Pa.   St.   44;    Haker  i\    Christy,    2 

tenant  may  work  an  open  mine  to  ex-  Southard  (N.  J.)  7^7;  Parkins  v,  Coxe,. 

haustion.      Westmoreland    Coal  Co.'s  2   Hayw.    (N.  Car.)   339;    Johnsor   r^ 
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subject.*     Appreciation  in  the  value  of  the  property  bequeathed 

Johnson,  2  Hill  Ch.  (S.  Car.)  277,  296.  Granger  v.  Bassett,  98   Mass.  462,  469: 

As   to    shingle  trees.      Macaulay   i*.  Brundage  t\  Brundage,  i  N.  Y.  Supr. 

Dismal  Swamps  Co..  2  Rob.  (Va.)*509;  Ct.  82;  65   Barb.   (N.  Y.)  397.408:60 

Ballenttne    v.    Poyner,    2    Hayw.    (N.  N.  Y.  544;  Re  Weeks,  5  Dem.  (N.  Y.i 

Car.)  no.  194;  Coleman  r.  Columbia  Oil  Co.,  51 

As  turpentine  trees.  Can*  v.   Carr,  4  Pa.  St.  74;  Spear  v.  Hart,  3  Rob.  (N. 

Dev.  &  B.  (Eng.)  179.     See  Waste.  Y.)  420;  Burroughs  v.  North  Carolina 

The  privileges  of  one  who  holds  lands  R.  Co.,  67  N.  Car.  376;  Ex  parte  Rut- 
in fee  subject  to  a  divesting  condition,  ledge,  i  Harper  Ch.  (S.  Car.)  65. 
are  the  same  in  regard  to  waste  as  Mass.Gen.Sts.,  ch.97,  §24,whichp^o• 
tho8e  of  a  tenant  in  tail;  neither  can  vides  that  annuities,  rents,  interest  and 
commit  waste.  Wallington  v.  Taylor,  income  shall  be  apportionable,  unless 
Sax.  (N.J.)  314.  the  instrument  manifests  a  different  in- 

1.    DiviDBNDS,    6,    5    Am.   &  Eng.  tent,  does  not  affect  the  rule  as  to  divi* 

Encyc.  of  Law,  p.  736.    See  also  Woer-  dends  from  the  profits  of  incorporated 

ner  Am.  Law  of  Admst.,  §  457;  Perry  on  companies,  and  such  dividends  are  stiU 

Trusts,   ^§  543,  545  and  notes;  Wms.  unapportionable.        Wells,      T.,      in 

Exrs.  (7th  Eng.  ed.)  836  note  (a),  839  Granger  v.  Bassett,  98  Mass.  462,  469; 

note  (m),  1394  note  (u),  1395  note  (2),  Foote,     Appellant,   22,  Pick.     (Mass.) 

1439  note  (t)  and  cases  cited.     McLaren  299. 

x;.  Stainton,  L.  R.,  4  Eq.  448;s.  c,  L.  R.,  A    similar    construction     has    been 

1 1  Eq.  382;  s.  c,  3  De  G.  F.  &  J.  (Eng.)  placed  upon  a  like  statute  in  iWar  Torh. 

202;  Straker  v.  Wilson,  L.  R.,  6  Ch.  N.  Y.  Acts   1875,  ch.  542;    Re  Weeks, 

App.  (Eng.)  503;  Ibbotson  v.  Elam,  L.  5  Dem.  (N.  Y.)  194. 

R.,  I  Eq.  (Eng.)    188;  Cox  v.  Cox,  L.  The  mere  fact  that  the  dividend  is  de- 

R.,  8  Eq.  (Eng.)  343;  Grabowski's  Set-  clared  in   stock  instead  of  cash,    pro- 

tlement,  L.  R.,  6  Eq.  (Eng.)  12;  Brown  vided  it  really  represents  profits  and  not 

"V.  Gellatly,  L.  R.,  2  Ch.  App.  (Eng.)  merely    a    new    form   of    the  capital, 

755;  Rickettst;.  Harling,  Weekly  Notes  should  not  in  itself  be  sufficient  to  ex- 

(Eng.)    Dec.    1870,  p.   260,   V.  C.  M.;  elude  the  life  tenant.     However,  this  is 

Daland   v.   Williams,   loi    Mass.   571;  a  point  upon  which  authorities  differ. 

Leland  v,  Hayden,  102  Mass.  542,  550;  See   Dividends,  6.     See   Richardson 

Balch  V.  Hallet,  10  Gray  (Mass.)  402;  v.    Richardson,   75   Me.   570;  s.   c,  46 

Kinmouth  x».  Brigham,  5  Allen  (Mass.)  Am.  Rep.  428. 

270;   Reed'v.  Head,  6  Allen   (Mass.)  On  the  same  principle    extra    divi- 

174;  Atkins  V.  Albree,  12  Allen  (Mass.)  dends  or  bonuses  from  the  earnings  of 

359;    Pratt    V,    Pratt,    33    Conn.  446;  the    company,   representing  accretions 

Richardson  v.  Richardson,  75  Me.  570;  to  the  capital  stock  rather  than  current 

Simpson  v,  Moore,  30  Barb.  (N.  *Y.)  profits   in  the  ordinary   sense    of    the 

630;  Cragg  V.  Riggs,  5  Redf.  (N.  Y.)  term  are  generally  held  to  be  income. 

T2i;  Wiltbank's  Appeal,  64  Pa.  St.  256;  See  Dividends,  6.     See  also  Perry  on 

Eastwick's     Estate,     15     Phila.    (Pa.)  Trusts,    §  544;  Millen  v.  Guerrard,  67 

5^*  Ga.  284;  Briggs  v,  Cragg,  26  Hun   (N. 

Dividends  at  common  law  are  unap-  Y.)  89,  102.    But  see  Gibbons  v.   Ma- 

portionable;  hence,  though  earned  be-  hon,  4  Mackey   (D.  C.)  130;  s.  c,   54 

tore   the    testator's  death,   if  declared  Am.  Rep.  262. 

afterwards,  they  form  income  and  not  Otherwise,      where      the     dividend, 

corpus.     Wms.  Exrs.  (7th  Eng.  ed.)  836  whether  in  cash  or  stock,  in    realitr 

"•  (a),  i39Sn.  (u);  BatesvMackinley,  31  represents  merely  a  new  form   of  the 

Beav.  (Eng.)  280;  McLaren  v,  Stainton,  original  capital.     Gifford  v.  Thompson, 

27  Beav.  (Eng.)  460,  reversed;  3  De  G.  115  Mass.  478;  Heard  v.  Eldredge,  109 

&  J.  (Eng.)  202;  Lock  v.  Venables,  27  Mass.  258;  Brown's  Petition,  14.   R.  L 

Beav.  (Eng.)  C98;  Gilby  v.  Burley,  22  371. 

Beav.  (Eng.)  616;  Ellis  v.  Essex  Merri-  In  Rhode  Island^  the  case  is  sent  to  a 

mack  Bridge,  2  Pick.  (Mass.)  243,  248;  master  to  ascertain  what  proportion  of 

Johnson  v,  Brtdgewater  Iron  Mfg.  Co.,  the  dividend   represents  earnings   and 

14  Gray   (Mass.)  274,   276.     See  also  what  part  the  original  capital.     Bushce 

Foote  Appellant,  22  Pick.  (Mass.)  299;  v.  Freeborn,  11  R.  I.  149. 

Sargent  v,   Sargent,    103   Mass.    297;  An  option  to  subscribe  to  new  stock 

Wiggins  V,  Swett,  6  Mete.  (Mass.)  194;  is  usually  accounted  capital.     Brinley 
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constitutes  capital,  and  goes  to  the  remainderman.^ 

6.  Legacy  Dnty — Collateral  Inheritanoe  Tax. — See  Tax;  Taxa- 
tion. 

LEOAL.^ — ^According  to  the  principles  of  law ;  ^  according  to 
the  method  required  by  statute  ;*  by  means  of  judicial  proceed- 
ings;* not  equitable,    (See  EQUITY.) 

V.  Gron,  50  Conn.  66,  75;  s.  c,  47  Am.  Kinds  of  stocks,  and  *'to  pay    over  all 

Rep.  618.  the  dividends  and  Income  of  said  stocks, 

1.  Stevens  t'.  Fisher,  144  Mass  X14;  over  and  above  the  costs  and  charges  of 

Whitney  v.  Phcentx,  4  Redt.   ^N.  Y.)  the  executors  and  trustees    .   .    .    as  fast 

180;  Outcalt  V.  Appleby,  36  N.  J.  Eq.  as  they  shall  be  received,  in  equal  pro- 

73.     See  Middleton's  Appeal,  103  Pa.  portions  to  each  of  my  said  four  sons.'* 

St.  92.  The  trustees  bought  certain  bonds,  in- 

Appreciatton  in  the  value  of  unpro*  eluded  in  the  securities  specified  in  the 

ductive  property  which  executors  have  will,  for  which  they  paid  a  premium. 

power  to  sell,  and  which  they  have  held  Held^  that  the  remaindermen  were   not 

in  order  to  get  a  satisfactory'  price  for  entitled  to  allowance  for  the  premium 

it,  cannot  be  regarded  as  income.    Out-  paid.     Shaw  v.  Cordis,  143  Mass.  443. 

calt  V.  Appleby,  36  N.  J.  Eq.  73.  2.  Defined     by     Abbott,    Anderson, . 

Profits  upon  a  sale  of  stock  held  in  Bouvier,  Rapalje  &  Lawrence,  Webster, 

trust  are  principal,  not  income,  and  do  Worcester. 

not  belong  to  the  life  tenant.    Whitney  For  Legal   Advice^   Legal   Assets ^ 

V,  Phcenix,  4  Redf.  (N.  Y.)  180.  Legal  Cruelty^  Legal  Frauds  Legal 

A  will  gave  to  the  executors  $10,000  Holiday,  see  respectively  Evidence; 
in  trust,  with  directions  to  invest  the  Executors  and  Administrators; 
same  in  interest  bearing  obligations.  Divorce;  Fraud;  Holiday. 
and  to  pay  **the  annual  interest,  income,  * 'Legal  Heirs"  mean  the  person  on 
and  dividends  thereof"  to  a  life  tenant,  whom  the  law  casts  title  to  property 
and,  on  his  death,  to  divide  "the  princi-  owned  by  an  intestate  (as  in  an  insur- 
pal  or  capital  sum  aforesaid"  among  the  ance  policy.  Gauch  v,  Ins.  Co.,  88  111. 
remaindermen.  The  fund  was  duly  in-  251),  but  it  may  be  shown  from  an  en- 
vested  in  securities  paying  fixed  rates  tire  will  that  they  were  used  to  mean 
of  interest  annually.  When  the  life  "next  of  kin."  Peet  v.  Ry.  Co.,  8  S. 
tenant  died  and    the   securities    were  W.  Rep.  203. 

sold,  a  surplus  remained    beyond   the  Legal  Notice  to  Quit. — ^The  notice  to- 

amount    of    the    original    investment,  quit  required  by  law  and  not  depending 

Held,  that  this  surplus  belonged  to  the  on  the  express  stipulation  of  the  parties, 

remaindermen.     Re  Gerry,  103  N.  Y.  Friend  v.  Shaw,  L.  R.,  20  Qt  B.  Div. . 

445;  8.  c,  18  Abb.  (N.  Y.)  179.  374. 

JPremlvms   and   Acemed  Interest. —  Legal      representatlyes      ordinarily 

Testator  left  bonds  which  were  worth  means  executors  or  administrators,  but 

more  than  par  and  which   afterwards  it  may  be  shown  that  the  phrase  was 

fell   due.     After  his  death   the  trustee  intended   to   mean:  first,   next  of  kin 

bought  other  bonds,   some  at  a  price  (Duncan   v.  Walker,  2  Dall.  (U.  S.) 

slightly  above  par  and  some  at  par,  and  205;  Greenwood  v.   Hoi  brook.  42  Hun 

accrued  interest.     Held  as  between  the  633,  on  appeal  19  N.  Y.  367;  Halsey  v. 

life  tenant  and  the  remainderman,  that  Paterson,   37  N.  J.   Eq.  448;   Bacon's 

the  former  were  entitled  to  all  the  net  Benefit    Societies    &    L.    Ins.,   ^   262; 

interest  on  the  bonds  received  from  the  Woerner  on  Administration,  p.  906); 

testator  or  bought  by  his  trustees  when  second,  successors  and  assigns   (Ham- 

worth    more  than    par;    and  that   the  mond  v.  Organ  Co.,  92  U.  S.  724;  Bank 

amount  paid  for  accrued  interest  en  the  v.  Trimble,  40  Ohio  St.  629;  Warnecke 

bonds  bought  should  be  retained  from  v.  Lembca,  71  111.  91*";  third,  a  receiver 

'he     interest     subsequently    received,  of  an  insolvent  corporation    (Barbour 

Hemenwayv.  Hemenway.134Mass.446.  v.  Bank,  45  Ohio  St.  133;  s.  c,  17  Am. 

Testator  gave  the  residue  to  execu-  &  Eng.  Corp.  Cases  134.) 

tors  in  trust  during  the  lives  of  his  four  8.  Ex  parte  Gibson,  31  Cal.  619. 

sons,  and  directed  the  trustees  to  con-  4.  Wood  v.  Strother,  18  Pac.Rep.767. 

vert  said  residue  into  three  enumerated  6.  Mattoon  v.  Monroe,  28  N.  Y.  82.. 
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LEGALIZE— LEGATEE— LEGISLATIVE  POWER. 

LEGALIZE. — To  confirm  acts  already  done,  not  to  authorize 

new  proceedings.* 

LEGAL  TEVDEB. — See  MONEY. 

LEGATEE. — In  strict  legal  significance,  one  who  takes  person- 
alty under  a  will;  but  it  may  be  construed  to  include  one  to 
whom  real  estate  has  been  given.* 

LEGISLATIVE  POWEE — (CONSTITUTIONAL  Law). — The  au- 
thority, under  the  constitution,  to  make  laws  and  to  alter  and  re^ 
peal  them.* 

1.  Barker  «.  Chesterfield,  102  Mass.  Geiger,  34  Ind.  i8c;   Smith  tj.  ^jm^ 

127.  109  Ind.  i;  8.  c,  9  N.  E.  Rep.  692;  State 

8.  Weekg  v.  Cornweil,  104  N.  Y.  325.  v.  Governor,  25  N.  T.  Law  331;  Den- 

8.  Bouv.  L.  Diet.;    Wolfe    v,    Mc-  nett  Petitioner,  32   Me.  508;    Law  xr. 

•Caull,   76  Va.  876;    State  v.   Denny,  Towns,  8  Ga.  360;  Mauran  v.  Smith,  8 

(Ind.)  24  Am.  &  Eng.  Corp.  Cas.  234;  R.  I.  192;  Hawkins  v.  Governor,  i  Ark. 

21  N.  E.  Rep.  2^2.    See  Greenough  v,  570;  R.  Co.  v,  Randolph,  24  Tex.  317; 

•Greenough,  1 1  Pa.  St.  489;  Wayman  v.  People  v.  Bissell,  19  111.  229;  Dicker  v. 

Southard,  10  Wheat.  (U.  S.)  1-51.  Reed,  78  111.  261;   Rice  v,  Austin,  19 

"There  must  be  a  time,  in  all  parlia-  Minn.  103;  Western  R.  Co.  of  Minn,  -d, 

mentary   proceedings,  when  the  con-  De  Gran,  27  Minn,  i ;  s.  c,  6  N.   W. 

trolling  power  of  the  legislative  body  Rep.  341;    Secombe    v.   Kittelson,   29 

[over  a  bill]  must  come  to  an  end."  Minn.   ^55;  s.  c,  12  N.  W.  Rep.  519; 

Wolfe  V.  McCauU,  76  Va.  876;  in  which  Sill  v.  Coming  Village,  15  N.  Y.  297; 

case  it  was  held  that  the    legislative  People    v,    Albertson,    55   N.   Y.   50; 

body  could  not  recall  from  the  govern-  Cooley  Const.  Limitations,  ♦87,  *88,*93, 

•or  a  bill  presented  to  him;  and  that  *ii4,  ^175;   Sedgwick   St.  and   Const. 

where  the  governor  returned  the  bill  Law  (2nd  ed.)  132,  138,  184;  3  Ani.  & 

without  either  approval  or  disapproval  Eng.  Encyc.  of  Law.  670,  6i8i. 

in  compliance  with  the  recall — ^the  bill,  Constitutional  authority  to  prescribe 

not  having  been  vetoed,  became  a  law.  by  law  the  manner  of  choosing  officers 

See  also  Harpendine  v.  Haight,  39  Cal.  not  otherwise  provided  for  in  the  con- 

189;   People  V.  Devlin,  33  N.   Y .  269;  stitution,  does  not  enable  the  l^islature 

•and  see  McNeil  v.  Commonwealth,  12  itself  to  appoint  or  select  the  officers. 

Bush  (Ky.)  727,  732;  Danielly  v,  Ca-  State  v.  Denhv  (Ind.)  21  N.  E.   Rep. 

l>aniss,  52  Ga.  211;  Tarlton  v,  Peggs,  18  252— April,  1889, Mitchell,  J., dissent- 

Ind.  24;  Soldier  Voting  Bill,  45  N.  H.  ing. 

-610.  Enactments  in  excess  of  legislative 

Three  great  departments  characterize  power  are  void.  Cooley  Constitutional 
English  and  American  political  institu-  Limitations,  ^4,  ^173,  etc.  The  legisla- 
tions— ^the  executive,  the  legislative,  the  ture  cannot  make  a  judge  arbiter  in  his 
judicial.  The  legislature  cannot  invade  own  cause;  in  substance  it  would  be 
the  provinces  of  the  executive  and  the  creation  of  an  irresponsible  author- 
judiciary.  It  can  create  offices,  but  ity  belonging  to  neither  department  of 
cannot  appoint  officers — excepting  such  government  And  see  Ames  t^.  Port 
as  relate  to  the  exercise  of  its  own  leg-  Huron,  Log  Driving  etc.  Co.,  11  Mich, 
islative  powers  or  functions — unless  the  139;  Hall  v.  Thayer,  105  Mass.  219; 
power  so  to  do  is  conferred  by  express  State  v.  Crane,  36 *N.  J.  L.394;  Cyprus 
•constitutional  provision.  Hovey  v.  Pond  Draining  Co.  v.  Hooper,  2  Met. 
State  (Ind.),  24  Am.  &  Eng.  Corp.  Cas.  (Ky.)  350;  Scuffletown  Fence  Co.  t?. 
257;  21  N.  E.  Rep.  at  p.  21;  State  v.  McAllister,  12  Bush  (Ky.)  312;  Reames 
Denny  (Ind.),  24  Am.  &  Eng.  Corp.  v,  Kearns,  5  Coldw.  (Tenn.)  217;  Lan- 
-Cas.  234;  21  N.  E.  Rep.  at  p.  252.  fear  v.  Mayor,  4  La.  97;  s.  c,  23  Am. 

In  Wright  V.  Defrees,  8  Ind.  298,  the  Dec.  477;  3  Am.  &  Eng.  Encyc.  of  Law 

•court  said  that  the  powers  of  the  three  670,  693. 

departments  are  not  nearly  equal;  they  Nor  can   judgments    be    authorized 

are  exclusive     .    .    .    , — they   are  ab-  without    opportunity    to    partr   to  be 

■solutely   independent  of  each    other."  heard.      Cooley,  *i75.      See  ^igelow 

•See  also  Lafayette,  M.  &  B.  R.  Co.  v.  on  Estoppel,  Freeman  oq  Judgments, 
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Hermann  on  Estoppel  and  Judgments.  **  Many  acts  of  assembly  have  been 

Local  self-government  cannot  be  de-  passed,  it  is  true,  authorizing  guardians, 

stroyed;    such    privilege    is    insepara-  trustees  and  executors  to  convey  lands, 

ble  to  republican  government.     Cooley  This  power  has  been  sustained  by  this 

Const.  Lim.  *i75;  People  f.  Chicago,  court  where    the   persons    in    interest 

51  111.  17;  People  V.  Hurlbut,  24  Mich,  were  minors  and   lunatics,  and   could 

44.  not  act  for  themselves,  and  where  the 

As  Mr.  Cooley  says:   **The  maxims  guardians,  etc.,  requested  the  passage 

of  Magna  Charta  and  the  common  law  of  the  laws.     Among  the  first  of  the 

are  the  interpreters  of   constitutional  private  acts  in  such  cases  was  that  in 

grants  of  power."    *i75.  Estep  t».  Hutchman,  14  Ser.  &  R.  (Pa.) 

Legislative  authority  is  bounded  by  435.    That  was  sustained  on  the  ground 

the    territorial    limits    of    the    State,  that  the  cestui  que  trusts  were  minors. 

Cooley  •128.    *'Comity,  however,  gives  The  court  say  that  of  necessity,  in  such 

•extra  territorial  effect  to  many  laws;  cases,  the  power  must  reside  in  the  gov - 

without  this,  commercial  and  business  ernment  somewhere;  and  where  it  has 

intercourse  between  the  people  of  differ-  not  been  granted  to  the  courts,  it  must 

•ent  states  and  countries  could  scarcely  reside  in    the  legislature.     This   pro- 

•exist."    Cooley  *I28.  ceeds  on  the  ground  that  the  convey- 

Legislative  powers  cannot  be  dele-  ance  itself  was  lawful,  for  the  mainte- 

^ated.      Respecting     certain     matters  nance  of  minors  or  lunatics,  as  the  ne- 

which  partake  largely  of  a  local  nature,  cessities     of    the     minor    or    lunatic 

and  which  therefore  have    sometimes  might  absolutely  require   it.    In  such 

been  left  in  part  to  the  control  of  the  cases  a  court  of  chancery  would  order 

particular  localities.    See  Local  Op-  the  sale.    It  was  considered   that  the 

"TiON;  Cooley  *ii7,  •204;   Constitu-  ordering  of  the  sale  was  merely  modal, 

a^ioNAL  Law,  3  Am.  &  Eng.  Ency.  of  as  it  is  termed  in  Norris  v.  CJymer  (2 

Law  698.  Pa.  St.  277);  that  is,  doing  in  one  way 

The  British  parliament,  indeed,  in-  that  which  might  be  done  in  another, 

vested  with  the  sovereignty,  may  pass  And   that  principle  is  quite    suitable, 

arbitrary  and  unconstitutional    enact-  when  the  cestui  que  trust  is  legally  dis- 

ments;  but  in  the   United  States  the  abled    from    acting    and     the    parens 

^written  constitutions  confine  the  legis-  /a/ri<p  acts  for  his  benefit.*'    Coulter, 

latures.    See  Constitutional   Law,  J.,  in  Ervine's  Appeal,  16  Pa.  St.  256; 

3  Am.  &  Eng.  Encyc.  of  Law  670,  738.  in  which  case,  however,   it  was  keld 

"  The  legislative  power  extends  only  that  the  legislature  did  not  possess  the 

to  the  making  of  laws,  and  in  its  exer-  constitutional  power,  in  such  a  case,  to 

•cise  it  is  limited  and  restrained  by  the  direct  a  sale  against    the    consent  of 

paramount  authority  of  the  federal  and  parties  in  interest  who  were  of  full  age 

state  constitutions.     It  cannot  directly  and  under  no  disability,  within  the  time 

reach  the  property  or  vested  rights  of  during  wliich   sale  was  prohibited   by 

the  citizen  by  providing  for  their  for-  the  testator  from  whom  were  derived 

feiture  or  transfer  to  another,  without  the  various  interests  concerned, 

trial  and  judgment  in  the  courts;  for  to  That  case  was  decided  under  a  special 

•do  so  would  be  the  exercise  of  a  power  act,   and   on  such  ground  was    distin- 

'which  belongs  to  another   branch  of  guished  in  a  later  case  arising  under  a 

the    government,  and  is    forbidden  to  general   statute   authorizing  decree  of 

the  legislative."      Newland  v.  Marsh,  sale  of  lands,  in  part  or  in  whole,  for 

19  111.   383.     "The  great  principle   is,  debts  or  necessary  repairs   requiring  a 

that  aman*s  property  is  his  own,  and  that  sale    of   a  part — although    the    realty 

he  shall  enjoy  it  according  to  his  pleas-  might  be  subject  to  an  executory  devise 

ure  (injuring  no  other  man)  until  it  is  in    favor    of*^  parties  sui  juris.      See 

proved  in  a  due  process  of  law  that  it  is  Constitutional  Law,  3  Am.  &  Eng. 

not  his,  but  belongs  to  another."    Er-  Encyc.  of  Law  714;  Due  Process  of 

-vine's  Appeal,  16  ra.  St.  256.  Law,  6  Am.  &  Eng.  Encyc.  of  Law  43. 

"That  is  not  legislation  which  adju-  "  FnU LeglslaUTe  Powers  "  vested  by 

•dicates  in  a  particular  case,  prescribes  constitution  in    board     of    education, 

the  rule  contrary  to  the  general  law,  gave  such  board  all  the  powers  which 

and   orders  it    to  be  enforced.     Such  the  general  assembly  might  otherwise 

power  assimilates  itself  more  closely  to  have  exercised  in  reference  to  the  public 

•despotic  rule  than  any  other  attribute  educational  institutions  of  the    state  ; 

of    government."      Enrine's    Appeal,  including  the  whole  field  of  legislation 

j6  Pa.  St.  256.  on    the   subject,    officers    and    agents, 
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LBQimiACT — (See  Bastardy  ;  Marriage) — 1. 
Legitimacy  is  the  state  of  being  born  in  wedlock,  that  is,  in  a 
lawful  manner.*  Lawfulness ;  in  particular,  the  civil  condition  of 
a  child  bom  in  lawful  wedlock.*  Literally,  accordance  with  law. 
Hence  lawfulness  of  birth  opposed  to  bastardy.* 

2.  How  Establiflhed  or  Proven. — Parentage  may  at  law  be  estab- 
lished, and  can  only,  in  general,  be  so  established  as  regards  the 
father  by  a  combination  of  facts  indicating  the  connection  of  the 
parent  and  the  child,  between  an  individual  and  the  family  to 
which  he  claims  to  belong.  Among  the  principal  of  these  facts 
are  that  his  mother  was  married  to  the  person  whom  he  claims 
as  his  father  at  the  time  he  was  born  or  begotten ;  that  he  has 
always  borne  his  name  and  been  treated  and  maintained  and 
educated  as  his  child ;  that  he  has  been  uniformly  received  as 
such  in  society,  and  that  he  has  been  acknowledged  as  such  by 
the  family.  These  things  being  shown,  his  legitimacy  is  pre- 
sumed.* 

Every  child  in  a  civilized  community  is  presumed  to  be  legiti- 
mate where  the  mother  was  cohabited  with  and  recognized  by 
the  father  as  his  wife,  and  in  the  absence  of  any  proof  to  the 
contrary,  no  other  evidence  of  a  legal  marriage  will  be  necessary 
to  legitimize  the  offspring.*  When  there  has  been  a  marriage, 
and  husband  and  wife  have  cohabited  together,  and  no  impotency 
is  shown,  the  issue  is  conclusively  presumed  to  be  legitimate, 
though  the  wife  is  shown  at  the  same  time  to  have  been  guilty 
of  infidelity,® 

mode  of  their  election  or  appointment,  If  the  father  is  proved  to  have  brought 

their  tenure  of  office,  their  duties  and  up  the  party  as  his  legitimate  son.  this 

compensation,  etc.  etc.     Mobile  School  amounts  to  a  daily  assertion  that  the 

Comrs.  V,  Putnam,  44  Ala.  506,  537.  son  is  legitimate.    Taylor  on  Ev^  Text 

1.  Bouv.  Law  Diet.,  tit.  2,  p.  67.  Book  Series,  $  649;  Hargrave  -c.  Har- 

2.  Anderson's  Law  Diet.  611.  grave,  2  C.  &  Kir.  701. 

3.  Webster's  Diet.  6.  Strode  v.  Magowan,  2  Bush  (Kr.) 
Legitimacy  is  a  legal  capacity  where-  627. 

by  property  may  be  acquired  by  de-  6.  Taylor's  Ev.,  Text  Book  Series,  ^ 

scent,  etc.,  or,  indeed,  it  may  itself  be  xo6;  Hemmenway  v.  Towner,  i    Allen 

regarded   as  a  valuable  kind  of  prop-  (Mass.)  209. 

erty,  or  a  privilege  of  which  the  gen-  This  legal  presumption  that  he  is  the 

eral   assembly   cannot  constitutionally  father  whom  the  nuptials  show  to  be 

deprive  anyone,  since    the   legislature  so,  is  the   foundation  of  every    man- 

cannot  so  judicially  act  upon  the  case  birth  and  status.     It  is  a  plain  and  sen 

as  to  deprive  him  of  any  legal  capacity,  sible  maxim,  which  is  the  corner  stone, 

privilege  or  property  with    which   he  the  very  foundation,  on  which  rests  the 

has  been  legally  invested.     Campbell's  whole  fabric  of  human  society;  and  if 

Case,  2  Bland  Ch.  (Md.)  36.  you  allow  it  once  to  be  shaken,  there  i^ 

4.  J.  D.  Lawson  in  15  Cen.  Law  no  saying  what  consequences  mav  fol- 
Jour.,  p.  262,  citing  Weatherford  v.  low.  '  Routledge  f.  Carruthers,  'cited 
Weatherford,  20  Ala.  548;  Illinois  Loan  in  Nicholas  on  Adult.  Bast.  161. 

Co.  r.  Bonner,  75  111.  315;  Barnum  v.  By  the  ancient  common  law,  if  the 

Barnum,  42  Eng.  253.  husband  was  within  the  four  seas  a: 

Where  a  man  speaks  of  a  child   as  any  time  during  the  pregnancy  of  the 

his  daughter  the    presumption  is  that  wife   the  presumption    was   conclusive 

she  is  legitimate.     Gaines  v.  New  Or-  that  the  issue  was    legitimate.      R.  r. 

leans,  6  Wall.   (U.  S.)  690;  Gaines  v.  Murray,  i  Salk.  122;  R.  v.  AUerton  1 

Herman,  24  How.  (U.  S.  553.  Ld.  Raym.  122.                                        ' 
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either  before  or  after  marriage.-^  The  presumption  of  legiti- 
macy may  be  rebutted,  however,  by  showing  that  the  husband 
was  (i)  incompetent;  (2)  entirely  absent,  so  as  to  have  no 
intercourse  or  communication  of  any  kind  with  the  mother; 
(3)  entirely  absent  at  the  period  during  which  the  child  must,  in 
the  course  of  nature,  have  been  begotten  ;  (4)  only  present  under 
circumstances  affording  clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse.* 

Where  a  child  is  horn  in  lawful  wed-  rule  of  evidence  has  varied.  Formerly 
lock,  the  husband  not  being  separated  it  was  considered  that  all  doubt  could 
from  his  wife,  by  a  sentence  of  divorce,  not  be  excluded  unless  the  husband 
sexual  intercourse  is  presumed  to  have  were  extra  quatuor  tnaria.  But  as  it  is 
taken  place  between  the  husband  and  the  observed  that  all  doubt  may  be  excluded 
wife,  until  the  presumption  is  encoun-  from  other  circumstances,  although  the 
tered  by  such  evidence  as  proves  to  the  husband  be  within  the  four  seas,  the 
satisfaction  of  those  who  are  to  decide  modem  practice  permits  the  introduc- 
the  question,  that  such  sexual  inter-  tion  of  every  species  of  legal  evidence 
course  did  not  take  place  at  any  time  tending  to  the  same  conclusion.  But 
when  by  such  intercourse  the  husband  still  the  evidence  must  be  of  the  char- 
could,  according  to  the  laws  of  nature,  acter  to  exclude  all  doubt;  and  when 
be  the  father  of  the  child.  Banbury  the  judges  in  the  Banbury  case  spoke 
Peerage,  answer  to  7th  question,  i  Sim.  of  satisfactory  evidence  upon  this  sub- 
&  Stu.  157  (181 1 ).  ject,  they  must  have  meant  such  evi- 

In  the  case  of  King  v,  Luffe,  8  East  dence  as  would  be  satisfactory,  having 
307  (1807),  Lord  Ellbnborough  laid  regard  to  the  special  nature  of  the  sub- 
down  the  rule  that  the  illegitimacy  of  a  ject.  Head  v.  Head,  i  Sim.  &  Stu.  150 
child  might  be  shown  where  legitimacy  (1823). 

was  impossible  in  five  cases,    (i)  Where  1.  Cross  v.  Cross,  3  Paige   Ch.  (N. 

the  impossibility  arose  from  the  hus-  Y.)  139;  23  Am.  Dec.  778. 

band  being  under  the  age  of  puberty.  3.   Hargrove  v,  Hargrove,  9   Beav. 

(2}  Where  the  impossibility  arose  from  255. 

the  husband  laboring  under  a  disability  Acceai. — Lord  Hale,  in  Horpell  v. 
occasioned  by  natural  infirmity,  as  in  Collins,  decided  that  the  issue  for  the 
Foxcraft's  case  (1  Poll.  Abr.),  an  infirm,  jury  was  as  to  the  fact  of  access,  or,  as 
bedridden  man  was  married  in  that  I  understand  him  to  mean,  sexual  inter- 
state twelve  weeks  before  his  wife  bore  course.  For  the  access  in  question  is 
a  child.  The  child  was  adjudged  ille-  of  a  peculiar  nature,  not  being  access  in 
gitimate.  (3)  Where  the  impossibility  the  ordinary  acceptation  of  the  word, 
arose  from  the  length  of  time  elapsed  but  access  between  a  husband  and  wife 
since  the  death  of  the  husband.  (4)  viewed  with  reference  to  the  result. 
Where  the  impossibility  arose  from  the  namely,  the  procreation  of  children, 
absence  of  the  husband,  as  where  he  Lord  Eldon,  in  Banbury  Case,  i  Sim. 
-was  outside  the  realm  at  time  the  child  &  Stu.  159.  By  "access*'  I  mean  oppor- 
vas  begotten.  See  R.  v.  Allerton,  i  tunities  of  having  sexual  intercourse. 
Ld.  Raym.  395.  Cope  v.  Cope,  Alderson   B.,  i  En.  & 

Where  the  impossibility  was  based  Rob.  275. 

upon  the  laws  of  nature,  as  where  it  was  Access  is  such  access  as  affords  an 

attempted  to  charge  a  black  man  as  the  opportunity     of     sexual     intercourse. 

father  of  a  white  child  born  of  a  col-  Benry  v,  Philpot,  2   Myl.  &  K.  349. 

ored    woman.     See    Whisterlos'    Case  The   absence  of   sexual   intercourse, 

cited  in  Cross  v.  Cross,   3  Paige   Ch.  where  there  has  been  some  society,  in- 

(N.  Y.)  139.    See  Illinois  Loan  Co.  v,  tercourse  or  access,  has  been  called  non- 

Bonner,  75  111.  315.  generating  access.     Hargrove  v,   Har- 

The  ancient  policy  of  the  law  of  Eng-  grove,  9  Beav.  225  (1846.) 

land  remains  unchanged.    A  child  born  Access  is  such  access  as  affords  an 

of  a  married  woman  is  to  be  presumed  opportunity  of  sexual  intercourse,  and 

to  be  the  child  of  the  husband,  unless  when  the  fact  of  such  access  between  a 

there  is    evidence  which  excludes  all  husband  and  wife  within  a  period  capa- 

doubt  that  the  husband  could   not  be  ble  of  raising  the  le^al  inference  as  to 

the   father.    But  in  modern  times  the  the  legitimacy  of  an  after  born  child  is 
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The  presumption  still  holds  where  the  parties  are  living  apart 
by  mutual  consent,^  but  not  if  divorced  *  Neither  the  evidence 
of  the  husband  nor  wife  is  admissible  to  prove  accessor  nonaccess.' 
Nor  are  the  declarations  of  the  person  whose  legitimacy  is  in 
question  admissible.^ 

LEGimiATB.— See  Legitimacy.* 

LEOITIMATIOV. — Changing  the  civil  status  of  a  bastard  to  the 
status  of  a  lawful  child.*  It  is  a  fiction  of  the  law  whereby  one 
bom  out  of  lawful  wedlock  is  considered  the  ofifspring  of  the 
marriage  between  parents.'' 

not  disputed,  probabilities  can  have  no        1.  Hemmingwaj  v,  Towner,  i  Allen 

weight;  and  the  case  ought  never  be  (Mass.)  209;  Morris  v.  Davis,  5  CL  & 

sent    to  the   jury.    There  is    nothing  Fin.  163. 

against  the  evidence  of  access  except        2.  Hemmingwaj  v,  Towner,  i  Allen 

evidence  of  the  adulterous  intercourse  (Mass.)  20^. 

of   the  wife  with   H,  which  does  not        3.  Denmson  v.  Page,  29  Pa.  St.  420; 

affect  the  legal  inference;  for  if  it  were  Patchett  v.  Holgate,  15  Jur.  308;  Parker 

proved  that  she  slept  every  night  with  v.  Way,   15  N.  H.  45;  People  v.  An- 

her  paramour  from  the  period  of  her  tario,  15  Barb.  (N.  Y.)  286;   Kleinhart 

separation   from   her  husband,  I   must  v.  Ehlers,  38  Pa.  St.  439;  State  v.  Her- 

still  declare  the  children  to  be  legiti-  man,  13  Ired.  (N.Car.)502;  Hemming- 

mate.    The  interest  of  the  public  de-  way  v.  Towner,  i  Allen  (Mass.)  209.  See 

pends  upon  a   strict  adherence  to  the  Wright  v.  Hicks,  15  Ga.  160;  Clapp  r. 

rule  of  law.    Berry  v.  Philpot,  2  Myl.  Clapp,  97  Mass.  531;  Stegall  v.  St^all, 

&  K.  249  (1834).  See  Morris  v.  Davies,  2  Brock. (U.S.) 256;  Pendrellt?.PeiidrelL 

5CI.  &Fin.  243  (1837).  2  Strange  925;    Com.  v,  Sheppherd.  6 

Where  there  is  access  the  presump-  Binn.  (Pa.)  273;   Cope  v.  Cope,  i   En,  ' 

tion    of    sexual     intercourse    is    very  &  Rob.  275;  Stevens  v.  Moss,  2  Cowp. 

strong,      as     is     illustrated     by     the  594. 

case  of  Plowes  v.  Bossy,  31  L.  J.,  Ch.  '   In   R.  v.  Sourton,  5  A.    &  E.    18a 

680  (1862).    In  this  case  B,  who  was  With   a    view  of   proving    nonaccess, 

married   in   1829,  became  a  lunatic  in  the  father  was  asked  whether  at  a  par- 

1833,  and    was  confined  in   a    lunatic  ticular  time  he  did  not  live  one  hundred 

asylum  until  his  death.     His  wife,  who  miles  from   his  wife  and  cohabit  with 

lived    twenty-five    miles    away,    occa-  her  sister.      Held^   that    the    question 

sionally  visited  her  husband,  but  the  could  not  be  put. 

keepers    of    the    asylum    were    under        4.  Elvi  t;.  Mader,  i  Rob.  581;  38  Am. 

strict  orders  not  to  allow  them  to  re-  Dec.  192. 

main  alone  together.     He  was  allowed        6.  Legitimate  used  as  a  verb  means 

the   freedom  of  the  grounds,  and  the  to  confer  a  legal   status  upon;    as  to 

porter  being  sometimes  absent,  it  was  legitimate  a  bastard.    As  an  adjective. 

possible  for  a  person  to  enter  without  it  may  mean   (1)  born  in   lawful  wed- 

being  seen.    In  March,  1835,  she  visited  lock,  or  within  a  competent  time  after- 

the    asylum    and   remained   alone    for  wards;  (2)  authorized,  constitutional! r, 

some  time  with  her  husband.     A  child  or  lawful,  as  the  legitimate  government 

was  born  in   December,  1835.    There  See  Anderson's  Law  Diet.  611. 
were  rumors  at  the  time  that  Mrs.  B        A   legitimate    child    is     one     whose 

was  living  in  adulterv  with  one  D.   But  parents  were  intermarried  before  it  was 

the  court  held  that  the  child  was  legiti-  born.     Page   v.   Dennison,    i     Grant's 

mate.     See  contra^  Clark  v,  Maynard,  Cases  (Pa.)  381. 
I  Madd.  &  G.  364  (1832).  A  legitimate  child  is  he  that  is  born 

The  onus  lies  on  the  person  alleging  in  lawful  wedlock  or  within  acompetect 

that  the  child  of  the  married  woman  is  lime  afterwards,     i  Black  Com.  446. 
illegitimate   to  prove  it.     There  is   no        6.  Anderson*s  Law  Diet.  611. 
onus  on  the  party  whose  legitimacy  is        7.  Successors  of  Caballers  t/.  Exr.  et 

in  question  to  show  opportunities  of  ac-  a/.,  24  La.  An.  580, 

cess  or  what  the  circumstances  were  un-         Many   of  the   States    have    statute» 

der  which  the  access  took  place.  Plowes  legitimizing  bastards. 
V.  Bossy,  31  L.  J.,  Ch.  680  (1862).  The  following  are  in  Ohio:     Sectioc 
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LEND. — See  note  i. 

4174,  R.   S.    1880.     Bastards  shall    be  low,  by  implication   of  law,  from  his 
capableof  inheriting  or  transmitting  in-  being  constituted  a  legal  heir.     When 
heritance  from  and  to  the  mother,  and  placed  by  law  in  the  state  and  condi- 
from  and  to  those  from  whom  she  may  tion    of   heir,    and   invested   with  the 
inherit,  or  to  whom  she  may  transmit  character    and    capacity    of   heir,    all 
inheritance,  in  like  manner  as  if  born  rights,    privileges     and     legal    conse- 
in  lawful  wedlock.     Section  4175.  R.  S.  quences   incident  to  that  relation    and 
1880.    When  a  man  has  by  a  woman  character    are    tacitly    confirmed,  and 
one  or  more  children  and  afterwards  consequently  the  right  of  succession  to 
Intemiarries  with    her,  such    issue,  if  the  personal  estate  of  intestate.    One 
acknowledged  by  him  as  his  child  or  legitimized    becomes    as  one  born   in 
children,  shall  be  deemed   legitimate;  lawful  wedlock.    The  natural  sons  of 
and  the  issue  of  parents  whose  marriage  G  A  B  in  all  respects  are,  so  far  as  in- 
is  deemed  null  in  law,  shall  nevertheless  heritable    blood,   to    be    treated   as    if 
be    legitimate.     W    was    married    in  born  to  him  lawfully.     Statutes  author- 
Canada  in  1822;  the  issue  of  that  mar-  izing  legitimation  are  not  uncommon, 
riage  was  the  plaintiff.    In    1833,  his  The  very  able  and  industrious  solicitor 
wife  still  living,  he  came  to  Ohio  and  opposing  the  claim  of  those  legitimized 
married    another    woman,    she    being  sons   has  not  been  able  to  furnish  us 
ignorant  of  his  former  marriage.    They  with  any  authority  limiting  the  effect  of 
cohabited  together  as  man    and    wife  legitimation,  where  such  limitation  was 
and  had  issue,  four  children.     W  died  not  combined  in   the  act    itself.    Our 
in  1848  seized  of  the  land  in  dispute,  own     researches    have    been    likewise 
These  four  children  conveyed  their  in-  fruitless.      McKamie  v,  Baskerville,  7 
terest  to  the  defendant.    Held,  that  the  S.  W.  Rep.  194  (Tenn.  1888). 
expression  "deemed  null  in  law"  is  not        In  the  absence  of  constitutional  inhi- 
coniined     to     marriages     which     are  bition,  the  legislative  power  is  entirely 
voidable  and  require   a    judicial   sen-  competent  by  general  laws  to  remove 
tence  to  establish  their  nullity,  but  that  the  tarnish  of  illegitimacy,  and  to  con- 
the  innocent  children  of  the  marriage  fer  upon  such  unfortunate  issues  such 
de  facto,  although  the  marriage  must  be  inheritable  blood  as  should  be  deemed 
deemed  in  law  a  nullity,  come  within  expedient.     McKamie   v,    Baskerville, 
the  letter  and  spirit  of  the  law.    Wright  7  S.  W.  Rep.  194  (Tenn.  1888). 
v.  Lore,  12  Ohio  St.  619.  1.  The  indictment  is  founded  on  the  act 
A  recent  traveller  of  great  intelli-  of  February  2nd,  1856,  which  makes  it  a 
^ence  and  of  high  moral  tone  consid-  misdemeanor  to  "  sell,  or  give,  or  lend, 
ers    the    legitimation  of  bastards    by  to  any  male  minor "  a  pistol.    A  man 
the  subsequent  marriage  of  the  parents,  lends  a  pistol,  within  the  meaning  of 
as  of  a  very  immoral  tendency  and  an  the  act,   when   having  in  his    drawer, 
encouragement  to  the  increase  of  spuri-  and  under  his  control,  the  pistol  of  an 
ous  offspring.    Turnbuirs  Austria  II,  absent  owner,  on  application  of  a  male 
205;  2  Kent*s  Com.  note  (12th  ed.)  21X.  minor  to  lend  him  the  pistol,  he  per- 
The  legitimation  has  the  effect  to  put  mits  him  to  take  it  from  the  drawer  and 
the   legitimated  in   the  status  of   one  carry  it  away,    directing  him  that   it 
born    in    lawful   wedlock.     We  have  should  be  returned   within    a    certain 
^ven  to  these  statutes  their  plain  and  short  period,  at  the  expiration  of  which 
obvious    meaning,    regardless    of   any  time  the  owner  was  expected  to  return 
opinion  we  have  as  to  their  policy.    It  and  call  for  it    See  Webster's  Diction- 
is  not  to  be  supposed  that  the  legisla-  ary  and   the  meaning  of  "  lend  "  there 
ture   intended  to  limit  the  effect  ofsuch  given.    Coleman  v.  State,  32  Ala.  582. 
legitimation    to    lineals,    and  that,    as        The  term  lend,  when  used  in  a  bequest, 
to   collaterals,  the    taint    of   bastardy  is  generally  equivalent  to   give.      In 
should  still  adhere.    In  a  well  consid-  some  special  cases,  it  has  its  appropriate 
ered  case,  where  it  was  insisted  that  the  meaning,  as  in  the  case  of  Baker   v. 
efiect  of  the  legitimation  was  only  to  Baker,  decided  by  this  court  in  Decem- 
enable  the  legitimated  to  take  as  heir  ber,  183 1.     But  in  such  cases  there  is 
a.nd  not  as  distributee,  the  court  held  something  which  shows  that  the  testator 
that  it  was  not  necessary  that  the  act  did  not  intend  the  legal  estate  to  pass 
should  declare  that  the  person  legiti-  to  the  legatee.    In  the  will  under  con- 
mated  should  take  as  next  of  kin,  as  sideration  the  testator  has  not  mani- 
^Mrell  as  heirs;  for  the  result  would  fol-  festly  any  such  intention;  he  uses  the 
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word  to  pass  from  him  his  entire  prop-  and  extending  into  the  adjacent  countjr, 

ert^  in  Uie  chattel;  and  it  is  worthy  of  some  of  which  are  verj  important  high 

that  remark,  that  he  uses  the  word  not  ways.    As,  from  time  to  time,  we  hare 

only  in  relation  to  the  life  estate,  which  to  do,  judicially,  with  some   of  these 

he  has  created,  as  he  supposed,  for  his  branches  of  the  grand  trunk  road,  we 

daughter,  but  also  to  the  absolute  estate  may  properly  say^uch  being  a  fiftct 

in  remainder,  which  he  also  supposed  within  our  own  judicial  knowledge,  and« 

he  had  created  in  favor  of  his  children,  we  may  add,  personal,  also— that  they 

The    testator    parts    with    the   entire  are   never  described  in  legal  proceed- 

dominion  over  the  property,  and  it  is  ings,  or  spoken  of  by  witnesses,  or  in 

absurd  to  say  that  an  estate  which  can  common  speech,  as  a  part  of  such  Staie 

never  revert,  can  be  a  loan,  which  im-  road;  nor  can  we  conceive  that  anyone 

plies  that  the  use  of  the  thing  is  parted  would,  in  answer  to  an  enquiry  'how 

with  for  a  limited  time,  or  for  a  specified  long  that  part  of  the  State  road  passing 

purpose,  and  the  right  of  property  re-  through  the  State  is  from  Wilmington 

mains  in  the  lender.     It  is,  therefore,  to  Dover,  reckon  up  the  length  of  every 

clear  that  the  word  *'/^iif<f"  in  this  will  branch  of  such  road  on   the  line  be- 

must  be  considered  synonymous  with  tween  those  places,  and  add  the  sum  to 

*'give/'    Starke  v.  Pickett,  i  Hill   (S.  the  forty -eight  miles,  more  or  less,  such 

C.)  31.  length   is  generally  understood  to  be. 

The  only  real  question  is,  what  was  Take  also  the  case  of  one  of  the  numer- 

the  contract  into  which  the  defendant  ous  creeks  in  this  State.   They  all  hav« 

entered  when  he  asked  the  plaintiff  to  affluents  or  branches.     In  contemplat- 

lend  him  his  acceptance?    The  in  ten-  ing  the  length  of  a  creek,  does  anyone 

tion  of   the  parties  to    that    contract  think  of  more  than  the  distance  from  its 

must  be  taken  to  be  that  the  defendant  source    to    its    mouth  ?     The  same  i» 

should  be  considered  as  the  real  accep-  the  case  of  a  tree.     It  has  branches 

tor  of  the  bill,    and    should  do   that  which  are  part  of  its  arboreal  system, 

which  a  real  acceptor  ought  to  do,  that  as  lateral  highways  are  of  State  roads 

is,  take  up  the  bill  when  it  becomes  systems,  and  affluents  of  creek  systems, 

due.    Lending  an  acceptance  is  a  well  Are  branches  or  limbs  of  a  tree  ever  in 

known  phrase;  and  is  always  understood  contemplation,  in  estimating  its  length. 

in  the  sense  I  have  stated.    Reynolds  or,  more  correctly,  height  ?     Certainly 

V.  Doyle,  I  M.  &  G.  (639)  753.  we    think   not.      With    the   foregoing 

1.  Does  Not  Include  Branches  or  Lat-  analogies,  it  does  appear  that  we  ha^-e 

eral    Additions. —  The    question     pre-  the  way  cleared  for  a  satisfactory  de- 

sented  to   the   court,  it  is  thus    seen,  cision  as  to  what  was  meant  by  the 

though  technically  one  of  law,  is  in  re-  legislature,  in  the  act  of  1881,  by  the 

ality  one  of  mixed  law  and  fact;  and  provision  for  tax  of  what  is   now  the 

the  very  nature  of  it,  involving,  as  it  defendant  company  in  this  proceeding, 

does,  enquiry  into  the  mind  or  intent  And  that  conclusion  is  fortified  by  the 

of  the  legislature,  which  passed  the  act  language  used    in  framing  the   above 

of  X 88 1,  is  a  very  embarrassing  one — all  quoted    forth     section     thereof.      The 

the  more  so  because  there  is,  perhaps,  company,  in  the  event  of  consolidation^ 

no  example  of  legislation  like  this  act;  is  to  pay  *'a  gross  annual   sum  which 

at  least,  none  has  been  produced  for  our  shall  bear  the  same  proportion  to  the 

consideration.     Nor  has  any  definition  sum   of  forty    thousand     dollars,    the 

been  given  to  us  of  the  length  of  a  rail-  amount  now  paid  by  the  P.  W.  &  B. 

road,  as  the  term  is  commonly  used,  in  R.  Co.  in  lieu  of  taxes,  which  the  length 

a    technical    sense    even,    by    railroad  of   the  D.    W.   R.   Co.   in  this  State, 

officers.     We  are  left  to  find   out  the  so  forming  a  part  of  a  continuous  line 

meaning  of  the  term,  as  imployed  in  of  railway,  bears  to  the  lenf^h  of  the 

legislation,  the  best  way  we  can.    In  P.  W.  &  6   R.  within  this  State."     In 

doing  so,  we  naturally  resort  to  analogy,  view  of  the  foregoing  analogous  inter- 

We  have  several  great  highways  in  this  pretation  of  the  term  lengthy  when  ap- 

State  known  as   State  roads;  that  be-  plied  to  the  subjects  mentioned,  can  it 

tween    Wilmington   and    Dover  forms  be  fairly  supposed  that  the  legif^latur.- 

part  of  one  of  them.  There  are  at  various  intended  to  include  branches,  or  laterul 

places  along  the  entire  length  of  this  additions  ?    .    .    .    We  think  not.  lier- 

great  or  principal  thoroughfare,  several  bert  v.  Baltimore  &  P.  R.  Co.,  13  AtL 

roads  (not  crossroads)  issuing  from  it  Rep.  904.  (Del.  1888.) 
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The  Length  of  a  Ballraad  Is  the  Die-  main  tracks,  it  would  onljr  be  descrip- 

tance  Between   Tiro  Terminal  Polnte,  tive  of  the  road  to  speak  of  the  length 

and  Not  the  Combined  Length  of  Ite  Par-  of  its  main  tracks,  and  would  not  indi- 

allel  TrackB. — We  do  not  deem  itneces-  cate  that  all  the  lengths  of  those  paral- 

sary  to  discuss  the  point  raised  by  the  lei  tracks  were  intended  to  be  aggrc- 

appellants,    that    their    determination  gated.    But  when  it  is  considered  that 

complained  of  was  not  reviewable  on  although  the  statute  embraced    some 

certiorari,  because  we  are  satisfied  that  roads  which  had  onlj  one  line,  it  also 

they  correctly  construed  the  statute  by  embraced  other  roads  which  were  oper- 

vtrtue  of  which  the  apportionment  of  ated  between  several  different  terminal 

expenses   sought  to   be  reviewed  was  points,  in  different  directions,  and  that 

made.    Laws  1882,  ch.  353,  §  13.  each  line  had  a  main  track,  it  is  obvious 

That  section  provides  that  the  sala-  that,    if    all    of    these    main    tracks 

ties  and  expenses  of  the  board  of  rail-  were  to  be  included,  accuracy  of  ex- 

road  commissioners  shall  be  borne  by  pression  required  that  the  terms  ^'length 

the  several  railway  companies  accord-  of  main  track  or  tracks"  should  be  em- 

ing  to  their  means,  to  be  apportioned  ployed,  and  their  use  indicates  no  inten- 

by  the  comptroller  and  State  assessors,  tion  that  anything  but  the  length   of 

who  shall  assess  upon  each  of  said  cor-  each  road,  including  its  several  branches 

porations  '4ts  just  proportion  of  such  and  auxiliary  lines,  if  any,  should  be 

expenses,  one  half  in  proportion  to  its  considered.    People  v.  N.  Y.,  O.  &  W. 

net  income  for  the  year  next  preceding  R.  Co.,  or  Chapin,  106  N.  Y.  265;  12 

that  in  which  the  assessment  is  made.  N.  E.  Rep.  595. 

and  one  half  in  proportion  to  the  lengih  1.  The  rule  seems  to  be  that  the  first 
of  the  main  track  or  tracks  on  road."  day,  or  that  upon  which  the  offence 
The  relators  contend  that  where,  be-  was  committed  or  the  thing  done,  is  to 
tween  two  terminal  points,  there  are  be  excluded;  and  the  last  day,  or  the 
laid  two  or  more  parallel  tracks,  all  of  day  from  which  the  statute  commences 
them  main  tracks,  and  that  the  assess-  to"  run,  is  included  in  the  time  within 
ment  is  to  be  made,  not  according  to  which  the  indictment  may  be  found 
the  hngtk  of  those  tracks,  that  is,  the  and  the  offences  prosecuted, 
distance  between  the  two  terminal  This  is  certainly  the  rule  in  all  civil 
points,  but  according  to  the  aggregate  cases.  .  .  .  Fractions  of  days  are 
of  the  lengths  of  all  the  rails  laid  on  not  regarded  in  law  except  when  jus- 
the  tracks.  The  appellant  determined  tice  requires  a  careful  examination  as 
that  the  length  of  the  main  track  and  to  the  precise  time  of  the  day  at  which 
tracks  meant  the  distance  between  two  an  act  was  performed, 
points,  I.  €,  the  length  of  the  way,  and  in  Some  courts,  however,  reverse  the 
this  we  think  they  were  right.  Where  rule  by  in -eluding  the  first  day  and  ex- 
several  tracks  are  laid  between  the  same  eluding  the  last;  but  as  this  brings  the 
points,  and  parallel  with  each  other,  same  result,  the  difference  is  material, 
the  length  of  all  must  be  the  same,  and  It  is  to  the  present  case,  where  the  no- 
length  is  the  quality  according  to  which  tice  required  was  "for  a  period  not  less 
the  apportionment  is  required  to  be  than  thirty  days."  Does  this  mean 
made,  not  the  quantity  or  number  of  thirty  clear  days?  If  it  does,  both  the 
miles  of  railroad.          '  day  of  the  posting  and  the  day  for  the 

It  is  argued  that  the  use  of  the  terms  meeting  should   be  excluded,  and  the 

"main  track  or  tracks"  indicates  a  dif-  notice  was    insufficient  by  ten  hours, 

ferent  intent,  and   that,  if  it  had  been  We    are  unable    to    comprehend    the 

intended  that  only  a  single  track  should  nicety  of  distinction  by  which  '^thirt^ 

be    measured,  the    term   **main  track"  days,"  as  here  used,  means  more  than  it 

would    have  been  used.     We  do  not  does  as  used  ordinarily, 

think  this  argument  by  any  means  con-  If  it  had  been  thirty'  whole  days,  or 

elusive.    Supposing  that  the  statute  had  thirty  fiill  days,  or  thirty  clear  days,  or 

exclusive  reference  to  railroads  which  any  other  like  expression,  the  intention 

were  operated  only  between  two  points,  to    exclude     from     the     computation 

between  those  two  points  some  of  them  both  the  first  and  last  days  would  be 

had   numerous    parallel    tracks,  there  evident  and  plain.    But  a  "period  not 

would  be  more  force  in  the  argument;  less  than  thirty  days"  furnishes  no  cri- 

yet  it  would  not  be  conclusive,  for,  if  terion  by  which  it  can  be  said  that  in 

all  those  tracks  are  to  be  considered  as  reckoning    the  number,  of   days    the 
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I.E880K.— See  note  i. 
LET. — See  note  2. 

usual    mode    should   not  be  adopted,  agreed  that  the  plaintiff  should  hare 

Leait. — It  has  been  held  otherwise  in  from  the  one   hundred  acres  as  much 
England,  and  in  a  few  of  the  States,  firewood    as    she  should  desire,  as  if 
where  **at  least"  was  annexed  to  the  these  expressions  had  been  used.  It  is 
number  of  days,  as   "at    least    thirty  equally  clear  that  he  has  agreed  lo 
days,"  which  has  the  same  import  as  provide  her  with  oxen  to  haul  her  fire- 
the  words    of  our    statute.     But    the  wood  and  do  all  her  other  ox  work.  It 
weight  of   authority  in    this    country  is  true  that  he  lets  and  leases  the  fire- 
seems  to  be  against  that  construction,  wood,  and  that  he  lets  and  leases  the 
and,  we  think,  with  sounder  reason.    It  oxen,  and  that  he  has  not  used  the  veir 
is  not  necessary  to  review  the  authori-  best  and  most  appropriate  language  to 
ties.     We  agree  with    the  decision  in  express    his    meaning.     A   person  of 
Stebbins  v.  Anthony,  5  Colo.  348,  and  more  education  would  probablr  have 
refer  to  that  and  the  note  of  the  latter  used  different   and  better  terms  than 
for  full  discussion  of  the  subject.     See  these.    But  it  is  a  question  of  meanii^ 
also  Hagerman  v.  Association,  25  Ohio  and  intent,  and  not  of  style,  which  we 
St.  186;  Northrop  t;.  Cooper,  23  Kan.  are   to  determine.     And  the  meaning 
432;   Walsh    V.    Boyle,    30    Md.   262;  we    think    so    plain,  that    discussing 
vairin  v,  Edmonson,  5  Gil.  (111.)  270;  language  and  weighing  it  further  would 
Sheets  v,  Selden,  2  Wall.  (U.  S.)  177;  tend  as  much  to  obscure   as  to  illus- 
State  V.  Town  etc.,   5    So.    Rep.  820  trate  it.    Lovering  v,  Lovering,  13  N- 
(Fla.  1889).  H.  521  (1843). 

Lessen. — "No    railroad    corporation.        It  is  true  that  in  another  part  of  the 

created  in  this  State,  shall  be  suffered  instrument  it  is  said  that  he  has  Uiit* 

to    lessen^    or    directly    or    indirectly  to  freight  (which  may  seem  to  import 

abridge,  their  common  law  liabilitv  as  a  present  demise  or  grant,  and  not  a 

such  common  carrier."    The  inhibition  mere    covenant)    the   whole  schooner 

contained  in  this  section  was  intended  for  the  voyage.    But  this  language  is 

to  prevent  corporations,  by  their  own  qualified    by  what  succeeds,  and  the 

ex  parte  act,  by  way  of  notice  or  other-  whole  schooner  is  not  let;  for  there  is 

wise,  to  limit  or  abridge  their  common  an  express  exception  of  the  cabin  and 

law  liability.    .     .     ,  certain  portions  of  other  room  under 

The  words  "to  change  or  limit"  and  deck.    The     Schooner     Volunteer,  i 

to  "lessen  or  abridge"  are  expressions  Sumner  (U.  S.)  567. 
of    similar    import.     Feize    v,    Mich.        The  plaintiff  declares  for  a  breach  of 

Cent.  R.  Co.,  62  Mich.  2;  28  N.  W.  defendant's    promise     that    he  should 

Rep.  687.  have    quiet  enjoyment  of  the  prem- 

1.  In  a  suit  upon  a  lease  made  by  "A  ises  demised    to    him.      There  is  po 

as  agent  of  B,"  the  latter  is  properly  evidence  of   an  express    contract  tor 

described  as  the  lessor.    Devol  v,  Hal-  quiet    enjoyment,  but   it  is  said  that 

stead,  16  Ind.  288.  '  the  law  will  imply  it  from  the  agree- 

3.  Now  the  word  let,  in  the  lease  before  ment  set  out.    That  is  an  agreement  to 

us,  implying,   according   to  Johnson's  let  for  a  certain  term,  subject  to  the 

dictionary,  concession,  and  also  a  grant  same  conditions  as  are  mentioned  in  a 

to  a  tenant,  is  the  proper  equivalent  of  former  agreement  between  the  defend- 

the  word  concessi  or  demist;  the  Eng-  ant  and  Flight    But  how  can  we  im- 

lish  word  demise,   though  improperly  ply  any  such  contract  from  anagrec- 

used   as  a   synonym,  strictly  denoting  ment  subject  to  conditions  that  arc  not 

a    posthumous    grant    and    no  more,  set  out  ?    Even  assuming  that  the  wof^* 

Hemphill  v,  Eckfeldt,  15  Whart.  (Pa.)  "let,"  in  an  agreement  is  equivalent  to 

278.  "demise"  in  a  lease   under  seal  (whkh 

The  defendant  lets  and  leases  to  the  I   am   not  prepared    to     admit),  that 

plaintiff    as     much     firewood    as    she  would  only  raise  an  implied  covenant 

wants,  to  be  taken  from  a  certain  piece  coextensive,    according    to   Adams  :■ 

of  land,  and  she  is  to  hold  the  premises  Gibney,  only    with   the   estate  out  oJ 

without  hindrance,  and  this  is  done  by  which  the  lease  is  granted.    Gressent 

the  instrument  under  seal.     What  was  v,  Reynolds,  3  C.  B.  (M.  G-  &  S.)  :oi. 
the  intention  of  the  parties  is  very  ob-         It  is  clear  that  from  the   word  "de- 

vious.    It  is  as  plain  that  the  defendant  mise,"  in  a  lease  under   seal,  the  l^* 
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LETTER — (See  ADDRESS  Of  Letters). — It  is  one  of  the  char- 
acters of  the  alphabet.^  An  epistle ;  a  despatch  ;  a  written  mes- 
sage^  usually  on  paper,  folded,  open  or  sealed.^ 

implies    a    covenant    in    a    lease    not  trarj  to  good  morals,  and  void.     Rice 

under  seal,  a  contract — for  title  to   the  v,  Williams,  32  Fed.  Rep.  440-443. 

estate  merely;  that  is  for  quiet  enjoy-  Publication  ICay  be  Reitrained. — The 

ment  against  the    lessor  and  all  that  courts  will  enjoin  an  improper  use  of  a 

come  in  under  him,  by  title,  and  against  letter  by  the  addressee.     United  States 

all  others  claiming  by  title  paramount  v,  Tarmer,    6    McLean   (U.   8.)    128; 

during  the  term;  and  the  word  'iet/'  or  Bartlett  v.  Crittenden,  5  McLean  (U. 

any  equivalent  words  which  constitute  S.)  32. 

a  lease,  have,  no  doubt,  the  same  effect,  The  writer  of  letters  has  the  exclusive 

but    no   more.    Foster     v.     Peyser,  9  right  to  publish  them.     And  if  the  re- 

Cush.  (Mass.)  246.  ceiver  attempts  to  publish  them,  or  any 

1.  Anderson's  Law  Diet.  612.  part  of  them  against  the  wish  of  the 

3.  2  Bouv.   Law    Diet.  68;    United  writer,  and  upon  occasions  not  justifi- 

States  V,  Bromley,  12  How.  (U.  S.)  97.  able,  a  court  of  equity  is  bound  to  pre- 

The  word   "letter"  will  include  the  vent  the  publication  by  an  injunction  as 

envelope  in  which  it  is  sent,  as  in  a  no-  a  breach    of   that    exclusive  property 

tice  to  produce  a  letter.     United  States  which  the  writer  retains.    Pope  v.  Curl, 

V,  Dufl,  19  Blatchf.  (U.  S.)  10.  2  Atk.  342;  Perceval  v.  Phipps,  2  Ves. 

A  letter  is  certainly  a  "writing."    If  &   R.  19;  Woolsey  u.  Judd,  11    How. 

addressed  by  one  person   to  another,  (N.  Y.)  49;Grigsby  t;.  Breckinridge,  2 

while  we  may  call  it  a  letter,  it  is  also  a  Bush  (Ky.)  48. 

writing,  whether    the    characters    are  It  has  likewise  been  held  that  one 

made  with  the  pen,  by  type,  or  in  any  member  of  a  firm,  after  its  dissolution 

other  manner.     United  btates  v.  Gay-  of  the  partnership,  may  be  restrained 

lor,  17  Fed.  Rep.  441.  from  publishing  letters  written  to  him 

The  author  of  letters,  whether  they  by  another  member  in   the  course  of 

are  literary  compositions,  familiar  let-  their    business,    and    relating    thereto, 

ters,  or  letters  of  business,  possess  the  without  the  consent  of  the  writer,  it  not 

exclusive  copyright  in  them.    No  per-  appearing  that  the  purposes  of  justice, 

son  other  than  he  or  his  representa-  civil  or  criminal,  required  the  publica- 

tive,  not  even  the  addressee,  has  the  tion.     Roberts  v.  McKee,  29  Ga.  161. 

right  to  publish  them  upon  any  account,  Criminal  Law. — Upon  a  trial  for  ob- 

except  upon  such  occasions  as  require  taining  goods  under  false  pretences,  it 

or  justify  their  public  use;  as  in  a  law-  appeared  that  the  letter  containing  the 

suit,  a  letter  necessary  to  establish  one's  false  statements  was  written  and  mailed 

rights,  or  a  letter  sent  to  a  paper  to  in  Jasper  county  to  a  firm  in  St.  Louis, 

vindicate  the  writer's  reputation.    For  which,  relying  upon  the  statement,  de- 

the  stroneer  reason  the  addressee  has  livered  the  goods  in  St.  Louis  to  a  rail- 

but  a  limited  right  or  a  special  prop-  road,  consigned   to   defendant.    Held^ 

erty  in  letters,  as  a  trustee  or  bailee,  for  that  the  crime  was  committed  in   St. 

particular  purposes,  either  of  informa-  Louis.     State  v,   Lichliter   (Mo.  Sup. 

tion  or  protection,  or  of  the  support  of  Ct.,  1888),  8  S.  W.  Rep.  720.    See  Nor- 

his  own  rights  or  character.    The  gen-  ris  v.  State,  25  Ohio  St.  217. 

eral    property    belongs  to  the  writer,  Under  a  statute  "That    any  person 

whatever  the  character  of  the  letters,  who  shall  wilfully  and  wantonly  send 

An  exception  is  made  in  favor  of  the  or  convey  to  any  female,  against  her 

government   as    to    official    letters  by  will  and  consent,  any  insulting,  inde- 

public  officers.    Anderson's  Law  Diet,  cent,    lascivious,  disgusting,  offensive, 

612,  citing  Folsom  v.  Marsh,  2  Story  or  annoying  letter  or  communication, 

(U.  S.)    110-113;  Woolsey  v.  Judd,  4  without' lawful  purpose  in  sending  or 

Duer  (N.  Y.)  379.  conveying  the  same,  shall  be  deemed  to 

The  receiver  of  private  letters  cannot  have  committed  a  nuisance,  etc.,  it  was 

make  them  the  subject  of  sale  without  held    that    a    communication    is    sent 

the  writer's  consent.    Therefore,  a  con-  within  its  meaning  when  it  is  put  in  the 

tract  to  sell  letters  written  to  another  course  of  transmission  by  the  accused 

person  who  advertised  remedies  for  dis-  with  intent  that  it  should  reach  the  per- 

eases,  the  purchaser  intending  to  send  son  to  whom  it  is  charged  in  the  indict- 

an  advertisement  to  the  writers,  is  con-  ment  to  have  been  sent,  provided  that 
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in  fact  it  reaches  such  person.    Lari-  letter,  and  that  other  persons  had  ac- 

son  V,  State,  49  N.  J.  L.  256.  cess  to  the  L.  A.  postoifice  besides  de- 

An  employe  in  the  postoffice  depart-  fendant.    Held^  that  the  jury,  if  thej 

ment  can  only  be  convicted  of  embez-  believed  this  evidence,  must  believe  be- 

zling  such  letters  as  are  at  the  time  a  yond  a  reasonable  doubt  that  defendant 

proper  subject  of  deposit  in  the  mail;  removed  the  letter  from  the  pouch  be- 

and  where  a  postmaster  received  $15  into  fore  it  left  the  L.  A.  postoffice  before 

paper  money  and  $3  in  silver,  which  they  could    find    him    guilty.     United 

were  handed  to  him  in  the  office  with  a  States  v.  McKenzie,  35  Fed.  Rep.  826. 

request  that  he  send  it  in  a  registered  To  convict  a  postal  employe,  under 

letter,  and  betook  the  money,  put  it  into  Rev.  Stat.  U.  S.,  ^  54^»  ^  ^^  offence 

an  envelope,  which  he  addressed,  wrote  of  secreting,  embezzling  and  destroying 

a  letter  to  accompany  the  remittance,  a    letter  entnsted   to    him,  or  wliich 

delivered  to  the  sender  the  usual  receipt  came  into  his   possession,   such   letter 

for  a  registered  letter,  received  the  fee  must  have  **been  intended   to  be  con- 

for  registration,  and  said  it  would  be  veyed  by  mail,"  or  carried  or  delivered 

all  right,  but  there  was   no  evidence  by  a  mail  carrier  or  other  person  cm- 

that    the  silver  money   had  been   ex-  ployed   in   the  postal  service,   or  for- 

changed  for  paper,  or  that  the  letter  was  warded  through  or  delivered  from  some 

ever  stamped  or  sealed  or  put  into  the  postoffice  established  by  the  postmaster 

special  envelope  used  for  registered  let-  general.     United  States  t.  Matthews, 

ters;  it  was  held  that   his   conviction  35  Fed.  Rep.  890. 

for  embezzling  a  "letter"  should  be  set  A  letter  is  not  intended  to  be  con- 
aside.  United  States  t'.  Taylor,  37  veyed  by  mail,  within  the  meaning  of 
Fed.  Rep.  200.  the  statute,  when  the  postal  authorities, 

A  decoy  or  test  was  prepared  as  fol-  acting  in  co-operation  with  the  sender, 
lows:  A  postoffice  inspector  wrote  a  intend,  after  the  letter  is  put  into  the 
letter,  placed  it  in  an  envelope,  sealed  mail,  to  resume  possession  of  it  them- 
and  directed  it  to  a  fictitious  person,  selves,  or  to  permit  the  sender  to  do  so 
and  to  a  place  where  there  was  no  of-  before  the  letter  reaches  the  hands  of 
fice;  then  wrapped  it  up  in  a  newspaper  some  carrier,  messenger,  or  other  pos- 
and  enclosed  both  letter  and  paper  in  tal  employe,  for  delivery  to  the  proper 
an  ordinary  newspaper  wrapper;  said  person.  Rev.  Stat.  U.  S.,  §  54^,  pro- 
wrapper  sealed  and  properly  stamped,  viding  that  the  fact  that  any  letter  has 
and  directed  as  the  envelope  inside,  been  deposited  in  the  postoffice  shall  be 
This  packet  was  then  handed  to  a  post-  evidence  that  the  letter  **was  intended 
office  official  to  be  placed  by  him  as  a  to  be  conveyed  by  mail,"  does  not  make 
"decoy  or  test"  in  what  is  known  as  the  such  deposit  conclusive  evidence  of  that 
"nixes  basket,"  a  receptacle  for  appar-  fact,  united  States  v.  Matthews,  35 
ently  worthless  and  unmailable  matter.  Fed.  Rep.  890. 

said  "nixes"  to  be  opened  and  examined  In  indictments  against  employes  of 

by  a  postoffice  employe,  who  was  to  the  postoffice  department  for  embez- 

send  any  letter  or  article  of  value  there-  zling  and  secreting  valuable  letters,  it 

in  to  another  official  to  be  forwarded  to  is  not  necessary  to  allege  that  the  same 

the  dead  letter  office.    Held^  that  this  was    done  with    a    fraudulent    intent 

was  not  a  "letter"  within  $$  5467,  5469,  The  offence  is  a   mere  misdemeanor, 

U.   S.   Rev.    Stat.     United    States    v.  and  it  is  sufficient  to  set  it  forth   in  the 

Rapp,  30  Fed.  Rep.  821.  lan^uaee  of  the  statute.     United   States 

Larceny   from    Kails.— The    second  v.  Atkinson,  34  Fed.  Rep.  316. 

count    in   an    indictment    under    Rev.  Rev.  Stat.  U.  S.,  §  5476,  covers  the 

Stat.  U.  S.,  ^  54^)  charged  defendant,  offences  of  secreting  and  embezzling 

a  clerk  in  the   L.  A.  postoffice,  with  valuable  letters,  as  well  as  stealing  their 

stealing  a  registered  letter  addressed  to  contents,  and  the  omission  in  the  in- 

the  postmaster  at  S.  M.,  and  intended  dictment  of  the  words  "every  such  per- 

to  be  conveyed  by  mail  to  him.    The  son    shall    on    conviction    thereof,  for 

evidence    showed    that    defendant    re-  every  such  offence,"  used  in  section  279 

ceived  the  letter,  receipted  for  it,  and  in  of  the  act  of  June  8th,  1872,  is  immate- 

the  presence  of  witnesses  put  it  in  the  rial.     United    States    v.   Atkinson,  34 

S.  M.  pouch,  and  locked  it;   that  the  Fed.  Rep.  316. 

pouch  was  received  locked  at  the  rail-  Rev.   Stat.   U.  S.,  §   5469,  defines  a 

way  station,  and  delivered  safely  at  S.  class  of  crimes  which   consist,    essen- 

M.  locked;  that,  on  opening  it,  tfie  card  tiany,in  an  abstracting  from  the  United 

of  notification  was  fpurd,  but  not  the  States  mails   of   letters  and   package 
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containing  things  of  value,  whereas  the  business  secrets  of  another.*'  United 
section  3092,  under  which  Uie  indict-  States  v.  Hilbury,  29  Fed.  Rep.  705. 
ment  against  defendant  was  found,  de-  The  purpose  of  Rev.  Stat.  U.  S.,  f 
Clares  the  taking  of  a  letter  from  the  54^}  is  to  prevent  and  punish  any  in- 
mails  an  offence,  **aIthoueh  it  does  not  terference  with  the  contents  of  a  letter 
contain  any  article  of  value,  or  evidence  in  the  custody  of  the  mail;  and  a  post- 
thereof."  Held^  that  the  nonexistence  master  who  takes  money  out  of  a  regis- 
of  anything  of  value  in  the  letter  taken  tered  letter,  and  borrows  it,  with  the 
is  not  an  essential  characteristic  of  the  hope  and  expectation  of  returning  it, 
offence  intended  by  section  3892,  so  as  and  does  return  it,  is  within  the  terms 
to  make  an  indictment  under  it  defect-  of  the  statute.  To  authorize  his  convic- 
ive,  which  does  not  allege  that  the  let-  tion,  a  felonious  intent  need  not  be 
ter  taken  contained  nothing  of  value,  shown,  nor  need  it  be  shown  that  the 
United  States  v.  Davis,  33  Fed.  Rep.  taking  must  have  been  with  intent  to 
865.  steal.     United  States  v.  Thompson,  29 

An  indictment  charged  that  "at  Fife  Fed.  Rep.  706. 

Lake,  in  Grand  Traverse  county,  with-  Using  Mall  to  Defraud. — ^The  elements 

in  this  division  of  the  district,  defendant  in  the  offence  of  using  the  mail  for  the 

took  from  the  United  States  postoffice  purpose  of  defrauding,  created  by  Rev. 

a  letter  mailed  at  said  postoffice  at  Fife  Stat.  U.  S.,  f  5480,  are  the  devising,  or 

Lake,  directed  to  a  person  named,  at  intending  to  devise,  a  scheme  or  artifice 

Kalamazoo,  which  is  also  within  the  dis-  to  defraud ;  the  opening  or  intending  to 

trict."    Heldy  that  this  charged  with  open  correspondence  or  communication 

reasonable  certainty  that  the  letter  was  with  some    other    person,  or  inciting 

taken  from  the  postoffice  at  Fife  Lake,  such  person  to  open  correspondence  by 

United  States  v,  Davis,  33  Fed.  Rep.  means    of   the    postoffice    department, 

865.  with  the  one  devising  the  scheme;  and. 

Rev.  Stat.  U.  S.,  ^  5467,  provides  that  in    pursuance    of  the  scheme,    putting 

*'any  person  emploved  in  any  depart-  a  letter  or  packet  in  the  mail«  or  taking 

ment  of  the  postal  service  who  shall  one  out.    United  States  v,  Wootten,  29 

embezzle    .    .    .    any    letter     .     .    .  Fed.  Rep.  702. 

entrusted  to  him,  or  which  shall  come  In  order  to  constitute  the  offence  of 
into  his  possession,  and  which  was  in-  usinff  the  mail  for  the  purpose  of  de- 
tended  to  be  conveyed  by  mail,  or  de-  frauding,  under    Rev.   Stat.    U.   S.,  4 
livered  by  any  carrier,  mail  agent,  route  5480,  the  intent  not  to  pay  for  the  goods 
agent,  letter  carrier  or  other  person  em-  must  exist  before  credit  sought, — ^must 
ployed  in  any  department  of  the  postal  precede  an  order  for  goods — and  it  is 
service,"  shall  be  guilty  of  the  offence  not  fraudulent,  within  the  meaning  of 
of    robbing    the    mails.      Held^    that  the  statute,  if  one,  not  in  solvent  cir- 
a  stage   driver  employed  by  a    stage  cumstances,  should  seek  credit  or  order 
company,  which  had    a  contract    for  goods    without  the  present  means  of 
carrying  the  mails,  and  who  was  sworn  paying  for  them;  nor  would  it  come 
as  a  mail  carrier,  is  an  employe  of  the  within  the  meaning  of  the  statute  if  one 
postal  service,  within  the  meaning  of  had  ordered  goods  and  afterwards  de- 
this  section,  though  he  was  hired  and  vised  a  purpose  of  escaping  from  pay- 
paid   by  the  stage  company.     United  ing  for  them.    United  States  v,  Woot- 
States  V,  Hanna  (N.  M.),  17"  Pac.  Rep.  ten,  29  Fed.  Rep.  762. 
79.  Contract  by. — See  also  Contract, 
OftenoM  Agalnit  Postal  Law. — A  let-  vol.  3,  p.  856,  etc.  In  creating  a  contract 
ter  with  a  fictitious  address,  which  can-  the  negotiation  may  be  conducted  by 
not  therefore  be  delivered,  is  not  a  let-  letter,  as  is  very  common  in  mercantile 
ter  ^Hntended  to  be  conveyed  by  mail,"  transactions,  and  the  contract  is  com- 
writhin  the  meaning  of  Rev.  Stat.  U.  S.,  plete  when  the  answer  containing  the 
^  3891,  providing  for  a  penalty  for  em-  acceptance  of  a  distinct  proposition  is 
bezzling  such  a  letter.     United  States  dispatched  by  mail  or  otherwise,  pro- 
iK  Denicke,  35  Fed.  Rep.  407.  vided  it  is  done  with  due  diligence  after 
Where  a  letter  is  addressed  to  a  per-  the  receipt  of  the  letter  containing  the 
son,  "care  of  A  B  ,"  one  who,  without  proposal,  and  before  any  intimation  is 
authority,  takes  the  letter  from  A    B,  received  that  the  offer  is  withdrawn. 
and  opens  it,  is  liable  to  the  penalty  Putting  the  answer  in  the  mail  contain- 
prescribed  by  Rev.  Stat.  U.  S.,  ^  3892^  ing  the  acceptance,  and  thus  placing  it 
for  taking  a  letter,  **with   a  design  to  beyond  the  control  of  the  party,  is  valid 
obstruct  the  correspondence  or  pry  into  as  a  constructive  notice  of  acceptance, 
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An  offer  by  letter,  or  by  special  a^ent,  treaty  was  open  until  B  had  received 

is  an  authority  revocable  in  itself;  but  the     letter     from     A.      Ch.    Kent's 

not  to  be  revoked  wiUiout  notice  to  the  note  in   2  Kent  Com.  (12th  ed.)  ^n- 

party  receiving  it,  and  never  after  it  has  To  this  Judge  Holmes  makes  the  fo!- 

been  executed  by  an  acceptance.  There  lowing  note:  **To  a  similar  effect,  with 

would  be  no  certainty  in  making  con-  the  case  cited  in  the  note  from  Merlin, 

tracts  through  the  me<dium  of  the  mail  is   Countess  of  Denmore    v.  Alexan- 

were  it  otherwise.     On  the  other  hand,  der,  9  Shaw  &  Dunlap  190;  Langdeil's 

it  has  been  held^  that  if  A  makes  an  of-  Cases  on  Contracts  112. 
fer  to  B,  and  gives  him  a  specified  time        It  should  be  noticed  that  in  McCul- 

for  an  answer.  A   may  retract  before  loch   v.  The   Eagle  Ins.  Co.,  i  PiciL 

the  offer  is  accepted,  on   the  ground  (Mass.)   278,  A's  letter  of  acceptanct 

that  until  both  parties  are  agreed  there  was  not  mailed  until  January  3d,  and 

is  no  contract,  and  either  may  recede,  that  if  the  case  can  be  supported,  it  is 

and  one  party  cannot  be  bound  without  on  the  ground  suggested  by  Wilde,  j^ 

the  other.    2   Kent's  Com.  (12th  ed.)  who  asked  why,  if  putting  the  accept- 

477.  ance  into  the  post  was  a  delivery  to  A 

In  Mactict  v.  Frith,  6  Wend.  (N.  Y.)  on  the  3d,  putting  in  the  withdrawal 
103,  an  offer  to  sell,  made  by  letter,  was  was  not  a  delivery  to  A  on  the  2nd. 
standing,  and  held  open  for  acceptance  However,  in  Thompson  v.  James,  18 
at  the  time  it  was  accepted,  and  the  Dunlap  1,  Langdell's  Cases  on  Con- 
contract  was  then  consummated,  though  tracts  117,  after  an  able  discussion,  the 
the  knowledge  of  the  concurrence  of  majority  of  the  court  held  that  a  con- 
wills,  when  the  acceptance  was  made,  tract  became  binding  from  the  posting 
was  not  known  to  the  party  who  wrote  of  the  letter  of  acceptance,  although  a 
the  letter,  and  though  he  died  before  letter  withdrawing  the  offer  had  been 
notice  of  acceptance  by  answer  to  the  previously  posted  and  was  received 
letter  was  received,  but  after  the  time  by  the  offeree. 

of    acceptance.    The    offer    may     be  *  In  British  &  Am.  Tel.  Co.  v,  Colsoiu 
deemed  to  stand  open  for  acceptance  L.  R.,  6  Ex.  108,  it  was  held  that  when 
until  it  is  expressly  or  by  presumption  a  letter  accepting  a  previous  offer  was 
withdrawn.     So  also,    in    Brisban    v.  put  into  the  postoffice,  but  was  neve' 
Boyd,  4  Paige  (N,  Y.)   17,  where  A  received,  there  was  no  contract  and  it 
wrote  to  his  factor  proposing  to  ship  was  laid  down  that  although  the  letter 
him    cotton    on   joint    account.      The  of  acceptance  may  in  general  be  binding 
agent,  on  receipt  of  the  letter,  gives  no-  from  the  time  that  it  was  written  and 
tice  of  his  assent,  and  it  was  held  that  put  into  the   post,  provided  it  be  re- 
as  soon  as  the  agent  replied  and  the  ceived,  it  is  only  binding  at  all  when 
letter  was  transmitted  the  contract  was  afterwards    duly   notified.     Dunlap  ?• 
complete  and  mutually  binding.     Mer-  Higg^ns,  i  H.  L.  C.  381,  seemed  to  be 
lin  states  the  case  in  the  French  courts:  narrowed  by  this  to  a  decision  that  on 
A  writes     B  and  offers  to    buy    arti-  the  particular  facts,  an  unavoidable  de- 
cles  on  certain  conditions.     B  writes  an  lay  of  a  few  hours  in  the  arrival  of  the 
answer  in  the  morning  and  accepts  the  post  did  not  affect  the  acceptance.  The 
offer.     He  writes  a  second  letter  in  the  principles  admitted  would  perhaps  have 
evening  of  that  day  that  he  cannot  ac-  been  sufficient  for  the  decision  of  Trevor 
cede  to  the  offer  exactly,  according  to  v.  Wood,  36  N.  Y.  307;  Potter  r.  San- 
all   its  conditions.     Both  answers   are  ders,  6  Harr.  (Del.)  i;  Taylor  f.  Mer- 
received  by  A  at  the  same  instant,  and  chants'  Fire  Ins.  Co.,  9   How.  (N.  Y.) 
it  was  helk  that  A  was  not  bound  by  390;  Levy  v.  Cohen,  4Ga.  i;  Hamilton 
the  offer,  as  the  second  letter  did  away  v.  Lycoming  Mut.  Ins.  Co.,  5  Pa.  St. 339- 
the  force  of  the  first.  See  also  Abbott  v.  Shepherd,  48  N.  H. 

But  in  the  case  of  McCulloch  v.  The  14;   Ed.  B.  &  A.  T.  Co.     Colson  wa* 

Eagle  Ins.  Co.,  I  Pick.  (Mass.)  278,  A  corroborated  by  Reidpath's  Case, L. R^ 

wrote  by  mail  to  B  to  enquire  on  what  11  Eq.  86  etc.    Before  Lord  Romilly. 

terms  he  would  insure  a  vessel.   B  wrote  by  In   re  Imp.      Land  of  Marseill^N 

back  an  answer  on  January  ist  that  he  Townsend's  Case,  L.    R.,   13  Eq.  H^ 

would  insure  at  a  certain  rate.  Onjanu-  153.     And  by  an  able  article  in  7  Atn. 

ary  2nd  he  wrote  another  letter  retract-  Law  Rev.,  where  the  foreign  authori- 

ing.     A,  before  he  received  the  last  let-  ties  are  collected.     But  it  was  direct^! 

ter,  wrote  bv  mail  an  answer  to  B's  first  opposed  to  the  earlier  decisions  of  Va-<- 

letter,  accecfing  to  the  terms,  and  it  was  sar  v.  Camp,  i  Kern.  44.1 ;  14  Barb.  (N 

held  there  was  no  contract  and  that  the  Y.;  341.     And  in  the   subsequent  ca* 
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oi  In  re  Imp.  Land  Co.  of  Marsailles;  Could  it  be  held  that  an  answer  by  tele- 
Harris  Case,  41  L.  J.,  N.  S.,  Ch.621;  L.  graph  would  not  be  a  good  acceptance 
R.,  7  Ch.  587,  where  a  letter  accepting  of  a  proposal  in  this  form,  or  that  it 
on  offer  was  posted  in  London,  and  a  would  not  have  been  so  before  the  tele- 
little  later  on  the  same  day  a  letter  with-  graphs  had  been  acquired  by  the  post- 
drawing  the  offer  was  posted  in  Dublin,  office?  The  proposer  of  a  contract  by 
and  both  letters  were  delivered  in  the  letter  does  not  really  choose  the  post  as 
morning  of  the  next  day,  there  was  held  a  means  of  communication  more  than 
to  be  a  binding  contract.  The  Lord  the  acceptor.  Everybody  knows  that 
Justice  Mellish  states  the  reasons  of  there  is  practically  no  choice.  One  re- 
convenience  for  holding  a  contract  ceived  doctrine  first  assumes  a  fictitious 
binding  from  the  moment  of  posting  request,  and  thence  infers  a  fictitious 
the  letter  with  great  force,  and  distin-  agreement  to  take  all  risks  of  transit, 

fuishes  B.  &  A.  T.  Co.  v>  Colson,  but  not  only  the  risk  of  delay,  but  that  of 
nds  it  difficult  to  reconcile  that  case  the  acceptance  not  being  delivered  at 
with  the  paramount  authority  of  Dun-  all.  Much  of  the  language  that  has 
lap  V.  Higgins.  See  also  Wheat  v.  been  used  suggests  the  extreme  conse- 
Cross,  31  Md.  99;  Holmes  notes,  2  quence  that  even  a  revocation 
Kent  Com.  (12th  ed.)  478.  despatched  after  the  acceptance  and  ar- 
In  some  cases  it  is  said  that  the  accept-  riving  before  it  would  be  inoperative, 
ance  of  a  proposal  by  post  completes  If  the  contract  is  absolutely  bound  by 
the  contract  as  soon  as  the  letter  is  des-  posting  a  letter  of  acceptance,  a  tele- 
patched,  because  the  post  office  is  the  gram  revoking  it  would  be  too  late,  and 
common  agent  for  both  parties.  Doubt-  this  even  \\  the  letter  never  arrived  at 
less  the  postmaster  general  is  the  agent  all,  so  that  the  revocation  were  the 
for  every  one  who  sends  a  letter  for  the  only  notice  received  by  the  proposer 
purpose  of  conveying  that  letter  (though  that  there  ever  had  been  an  acceptance, 
an  agent  who  cannot  be  sued),  but  how  It  is  hard  to  believe  that  any  court 
this  supposed  common  agency  for  the  would  decide  this.  In  Scotland,  indeed, 
two  parties  in  correspondence  is  con-  it  has  been  decided  the  other  way.  The 
stituted  or  proved  I  confess  myself  un-  case  meanwhile  may  arise  in  England 
able  to  understand.  Perhaps  this  Ian-  any  day.  No  satisfactory  solution  of 
guage  was  really  intended  to  convey,  these  problems  can  in  truth  be  attained 
by  means  of  a  fiction,  what  has  been  without  frankly  taking  account  of  their 
more  plainly  said  in  the  latest  and  de-  practical  character.  The  thing  sought 
cisive  case,  and  is  given  above  as  the  should  be  to  lay  down  such  rules  as 
ground  of  the  English  rule,  namely,  would  produce  the  least  amount  of  in- 
that  a  man  who  requests  or  authorizes  convenience  to  both  parties.  Legal  in- 
an  acceptance  of  his  offer  to  be  sent  in  genuity  might  afterwards  exercise  itself 
a  particular  way  must  take  the  risk  of  in  expressing  the  rules  in  the  form  most 
the  mode  of  transmission  which  he  has  consonant  with  the  real  or  supposed 
authorized,  and  that  in  the  common  first  principles.  However,  we  -have 
course  of  affairs  the  sending  of  the  now  a  settled  rule  on  all  points,  except 
written  offer  by  post  amounts  to  an  au-  that  of  a  revocation  outstripping  the  ac- 
thority  to  senci  the  answer  in  the  same  ceptance;  and  any  settled  rule  is  better 
manner.    But  there  is  a  fiction  in  this  than  none. 

also.    The  reason  would  be  good  in  the  The  earlier  cases  are  now  of  com- 

case  of  a  man  desiring  an  answer  to  be  paratively  little  importance.    They  es- 

sent   to  him    by    some    extraordinary  tablished  that  an  acceptance  by    post 

means  of  communication,    by   photo-  despatched  in  due  time,  as  far  as  the  ac- 

phone,    for     instance.    But     the    post  ceptor  is  concerned,  concludes  the  con- 

(which  may  now  be  said  to  be  the  tele-  tract,  notwithstanding  delay  in  the  des- 

graph)  is  the  common  and  natural,  or,  patch  by  the  proposer's  fault  (as  if  the 

in  terms  familiar  to  the  law,  reasonable  offer  is  misdirected),  or  accidental  de- 

and  usual  means  of  communication  be-  lay  in  delivery;  and  that  the  contract, 

tween  persons  who  are  not  face  to  face,  as  against  the  proposer,  dates  from  the 

This  is  no  real  authority  or  request,  for  posting,  so  that  he  cannot  revoke  his 

none  is  needed.     People  use  the  post-  offer  after  the  acceptance  is  despatched, 

office  as  a  matter  of  course.     Even  when  Until   1879  it  was  uncertain  whether  a 

a  man  desires  an  answer  by  return  post  letter    of  acceptance    that     miscarried 

he  is  not  thinking  of  the  answer  being  altogether  was  binding  on  the  proposer, 

sentb}' post  ratherthan  in  any  other  way,  See  Loveland  v.  Green,  40  Wis.  431; 

but  of  having  it  within  a  given  time.  Minnesota  Oil  Co.  v.  Collier  Lead  Co., 
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4  Dill.  (U.  S.)  431;  Trevor  xk  Wood.  36  make  it  conditional  on  his  actual  receipt 
N.  Y.  307.  In  that  year  the  very  point  of  an  acceptance  within  some  definite 
camebietbre  the  court  of  appeal.  House-  time.  It  would  be  impossible  to  con- 
hold  Fire  Ins.  Co.  v.  Grant,  4  Ex.  D.  tend  that  a  man  so  doing  could  be 
216.  bound  bj  an  acceptance  which  either 
An  application  for  shares  in  the  plain-  wholly  miscarried  or  arrived  later  than 
tift*  company,  whose  office  was  in  Lon-  the  specified  time.  See  Lewis  r. 
don,  was  handed  by  the  defendant  to  a  Browning,  130  Mass.  173. 
country  agent  for  the  company.  A  Pollock  on  Contracts,  text  book  series^ 
letter  of  allotment,  duly  addressed  to  xo8. 

the  defendant,  was  posted  from  the  The  English  lease  oi  Household  Fire 
London  office,  but  never  reached  him.  Ins.  Co.  is  reported  in  19  Am.  R^. 
The  company  went  into  liquidation,  180,  with  valuable  note  by  M.  D.Ewell. 
and  the  liquidator  sued  for  the  amount  And  the  doctrine  of  that  case  is  be- 
due  on  the  shares.  It  was  held  by  lieved  to  be  the  law  of  the  United 
Thesiger  andBAGGALLY,  L.,  J  J.,  that  States.  See  Chiles  v.  Nelson,  7  Dana 
on  the  existing  authorities,  which  were  (Ky.)  281;  Abbott  v.  Shepherd,  48  N. 
carefully  reviewed,  **if  an  offer  is  made  H.  14;  Stockham  v.  Stock  ham,  33  Md. 
by  letter,  which  expressly  or  impliedly  196;  Bryan  r.  Booze,  55  Ga.  438;  Wash- 
authorizes  the  sending  of  an  acceptance  bum  x\  Fletcher,  42  Wis.  152:  Vassar  r. 
of  such  offer  by  post,  and  a  letter  of  ac-  Camp,  11  N.  Y.  441;  Levy  v.  Cohen, 
ceptance  is  posted  in  due  time,  a  com-  4  Ga.  i;  Wheat  v.  Cross,  31  Md.  103; 
plete  contract  is  made  at  the^time  when  Taylor  v.  Ins.  Co., 9  How.  (N.  Y.)  390; 
the  letter  of  acceptance  is  posted,  though  Hamilton  v.  Ins.  Co.,  5  Pa.  St.  339. 
there  may  be  delay  in  its  delivery ;"  that  The  rule  has  been  held  the  same  in 
on  the  grounds  and  reasoning  01  the  au-  this  country,  as  in  England,  not- 
thorities,  this  extends  to  the  case  of  a  withstanding  the  letter  of  acceptance 
letter  wholly  failing  to  reach  its  ad-  was  never  received.  Washburn  r. 
dress;  that  in  the  case  in  hand  the  de-  Fletcher,  42  Wis.  152;  Vassar  v.  Camp, 
fendant  must,  under  the  circumstances,  11  N.  Y.  441. 

be  taken  to  have  authorized  the  send-  There  will  be  no  contract  in  tlie  case 

ing  by  post  of  a  letter  of  allotment;  and  of  a  letter  containing  no  limitation  of 

that  in  the  result  he  was  bound.    The  time,  unless  the  letter  of  acceptance  is 

rule,  it  seems,  is  to  be  taken  as  limited  posted  within  a  reasonable  time  after 

''to  cases  in  which,  by  reason  of  gen-  the  reception  of  the  offer.     Martin  v. 

eral  usage,  or  if  the  relations  between  Black,  21   Ala.  721;  Chicago  &  G.  £. 

the  parties  to  any  particular  transac-  Railway  Co.  v,  Dane,  43  N.  Y.  240; 

tions,  or  if  the  terms  in  which  the  offer  Averill  v.  Hedge,  12  Conn.  424. 

is  made,  the  acceptance  of  such  offer  by  The  party   making  the    offer    may, 

a  letter,  through  the  post  is  expressly  or  however,  make  it  a  condition  that  the 

impliedly  authorized.*'    Cases  outside  proposed  contract  shall  not  bind  him 

these  limits,  however,  are  not  likely  to  till  he  receives  notice  of  the  acceptance, 

be  frequent.    Nothing  was  said  by  the  or,  unless  he  receives  it  by  a  specified 

majority  of  the  court  about  the  contin-  time.     Vassar  v.  Camp,  11  N.  Y.  441. 

gency   of  a  revocation  overtaking  the  Where  the  offer  requires  an  answer 

acceptance.     See  Hutcheson  v.  Blake-  within  a  certain  time,  as  by  return  mail, 

man,  3  Mete.  (Ky.)  80.    Bramwell,  the    answer    and  acceptance   must   be 

L.  J.,  delivered  a  vigorous  dissenting  posted  within  the  limited  time  in  order 

opinion,  in  which  he  pointed  out,  among  to  constitute  a  binding  contract.     Tay- 

other  things,  the  absurdity  of  treating  lor  v.  Rennie,  22   How.  (N.  Y.)   lo'i: 

such  a  revocation  as  effectual.    Bat  he  Potts  v.  Whitehead,  20  N.  J.  £q.  5^. 

relied  mainly  on  the  broad  ground  that  The  postage  must  be  prepaid,  u&d 

**a  letter  not  delivered  at  all"  is  not  a  the  mere  deposit  of  a  letter  of  accept- 

communication,  and   that  there  is  no  ance  in  the  postoffice,  postage  not  pre- 

agreement  to  take  it  as  an  equivalent  paid,  will  not  be  sufficient  to  constitute 

for  A  to  dispense  with  a  communica-  a    contract.    Britton    v.    Phillips,    24 

tion.     It  is,  perhaps,  not  too  presump-  How.  Pr.  (N.  Y.)  iii. 

tuoufi  to  regret  that  this  view  did  not  It  must  be  properly  addressed.  Potts 

prevail.    But  the  result  must  be  taken,  v.  Whitehead,  20  N.  J.  Eq.  55. 

we  think,  as  final.    .    .    .    The  practi-  For  discussions  on  this  subject  see  S 

cal  conclusion  seems  to  be  that  every  Am.  Law  Rev.  182;  7  Am.  Law  Rev. 

prudent  man  who  makes  an  offer  of  any  433;  20  Cent.  Law  Jour.  428;  22  Alo. 

importance  by  letter  should  expressly  Law  Jour.  424;  23  Jour.  Jur.  617;  13  Ir. 
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LETTEB  BOOK. — A  book  containing  copies  of  letters,  the  copies 
being  made  by  mechanical  process.* 

LETTER  OF  ADMnnBTSATIOV.— See  PROBATE  and  LETTERS 
OF  Administration. 

LETTER  OF  ADVICE.— See  note  2. 

LETTER  OF  ATTORHET.— See  POWERS  OF  ATTORNEY. 

LETTER  OF  CREDEVCE.— See  note  3. 

LETTER  OF  CREDIT — (See  also  Conflict  of  Laws;  Guar- 
anty ;  Principal  and  Surety). 

z.  Definition,  237.  a.  As  Principal  and  Only  Debtor^ 

a.  Kinds,  237.  b.  As  Surety  or  Guarantor ^  2^,  [2^<^ 

a.  Specialy  238.  c.  Generally^  240. 

b.  General^  238.  5.  Negotiability,  243. 

r.  Circular  Notes,  239.  [239.    6.  When  Notice  Required  of  Accept- 

3.  Distinction  from  Bills  of  Exchange,  ance,  250. 

4.  Liability  of  Writer,  239.  7.  How  Construed,  250. 

1.  Definition. — A  letter  of  credit  may  be  defined  to  be  a  letter 
of  request  whereby  one  person   requests  another  to  advance 

Law  Times  628;  16  West  Jur.  337;  16  Worthington,  73  111.  161.    See  Tayler 

It.  Law  Times  636.  on  £v.,   §  418,    Text   Book  Series;  i 

1.   Anderson's  Law  Diet.  Greenl.  Ev.,   §   116  (Redfield's  ed.);  x 

An  error  is  assigned  by  the  brief  on  Wharton  £v.,  ^  72-133. 

the  admission  in  evidence  on  the  part  of  3.   A  letter  containing  information  of 

the  plaintiffs  of  a  letterpress  copy  of  a  any  circumstances  unknown  to  the  per- 

letter  of  the  Moline  Plow  Co.  to  Gill-  son  to  whom  it  is  written,  generally  in- 

man,  signed  by  Lobdell,  the  witness  on  forming  him  of  some  act  done  by  the 

the  part  of  the  Company.    It  is  a  reply  writer  of  the  letter.    It  is  usual  and 

to  the  letter  received  from  Gillman  of  perfectly  proper  for  the  drawer  of  a  bill 

March  9th,  1878,  enclosing  the  guaranty,  of  exchange  to  write  a  letter  of  advice 

and  reads  as  follows:  **reter  Gillman,  to  the  drawee,  as  well  to  prevent  fraud 

Esq.,  Sioux  Falls,  D.  T.:    Yours  of  the  or  alteration  of  the  bill,  as  to  let  the 

9th  is  at  hand  and  satisfactory.     We  drawee  know  what  provision  has  been 

will  ship  your  goods  in  a  day  or  so,  and  made  for  the  payment  of  the  bill.     Bouv. 

hope      they      will      arrive    promptly.  Law  Diet.,  ciV/np- Chitty  on  Bills,  185. 

LoBDBLL.^  3.   A  general  Tetter  of  credence  is  the 

The  objection  was  made  that  it  was  a  ordinary  letter  of  attorney,  or  creden- 

letterpress  copy  and   not   the  original,  tial  of  a  foreign  minister;'  and  it  is  not 

Without  deciding  whether  a  letterpress  understood  to  confer  a  power  upon  the 

copy  can  always  be  introduced  in  place  minister  to  bind  his  sovereign  conclu- 

of  the  original,  as  is  contended  by  the  sively.     To  do  so  important    an   act 

counsel  for  the  defendants  in  error,  it  is  would  require    at  least  a  distinct  and 

sufficient  to  say  that  Lobdell,  the  wit-  special    power  containing  express  au- 

ness,  had  previously  testified,  without  thority  to  bind  the  principal  definitively, 

objection,  that  he  had   acknowledged  without  the  right  to  review  or  the  ne* 

the  receipt  of  the  letter  of  guaranty  and  cessity  of  ratification  on   his  part,     i 

order  by  letter  to  Gillman,  in  which  he  Kent^  Com.  (12  ed.)  41. 

told    him   that    the   goods    would   be  When  it  is  given  to  an  embassador, 

shipped  in  a  few  days.    The  introduc-  envoy    or  minister  accredited   to   the 

tion  of  the  cop^'  was,  therefore,  wholly  sovereign  or  state  to  whom  the  minister 

immaterial.     Gilbert  v,   Moline   Plow  is  delegated,  in  the  case  of  a  charge 

Co.,  1 19  U.  S.  494.  d'affaires^  is  addressed  by  the  secretary 

Letterpress    copies    are    secondary  or  minister  of  foreign  affairs  to  the  niin- 

evidence.     Foot  r.  Bentlcy,  44  N.  Y.  ister  of  foreign  affairs  of  the  other  gov- 

166,  Marsh  v.  Hand,  35  Md.  123;  Com.  ernment.     Wheat.  Int.  Law,  pt.   3,   e 

X*.  Jeffries,  7  Allen  (Mass."  548;  King  v,  1,  ^  7. 
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money  or  give  credit  to  a  third,  and  promises  that  he  will  repay 
or  guarantee  the  same  to  the  person  making  the  advancement, 
or  will  accept  bills  drawn  upon  himself  for  the  like  amount. 

It  is  called  a  general  letter  of  credit  when  it  is  addressed  to  all 
persons  in  general ;  and  a  special  letter  of  credit  when  addressed 
to  a  particular  person  by  name.* 

2.  Kindi — a.  Special. — The  special  letter  of  credit  is  when  a 
merchant,  at  the  request  of  any  other  man,  doth  write  his  open 
letter  of  credit,  directed  to  his  factor,  agent  or  correspondent, 
giving  him  order  to  furnish  such  or  such  a  man,  by  name,  with 
such  or  such  a  sum  of  money,  at  one  or  more  times,  and  charge 
it  to  the  account  of  the  merchant  that  gives  the  letter  of  credit, 
and  takes  bills  of  exchange  or  receipts  for  the  same.* 

b.  General. — A  general  letter  of  credit  is,  on  the  part  of  the 
writer,  a  proposal  to  come  under  certain  obligations  with  any  per- 
son who  will  deal  with  the  party  for  whose  use  it  is  given.  It 
is  intended  to  be  shown  and  offered  to  one  and  another ;  and, 

1.  Daniel!  on    Negot.  Inst.,  4  1790;  lodged  with  the  person  who  grants  it; 

fi7i»^Union  Bank  v. Coster,  3N.  Y.214.  or  in  pavment  of  money  due  hj  him  to 

A  letter  of  credit  is  an  open  or  sealed  the  payee,  then  it  is  in  effect  similar  to 

letter  from  one  merchant  in  one  place,  a  bill  of  exchange  drawn  on  the  foreign 

directed  to  another  in  another  place,  merchant.    The  payment  of  the  monej 

requiring  him,  that  if  the  person  there*  by  the  person  on  whom  the  letter  is 

in  named  or  the  bearer  of  the  letter  granted  raises   a  debt,  or  goes  into  ac- 

shall  have  occasion  to  buy  commodities  count  between  him  and  the  'writer  of 

or  to  want  moneys,  he  will  procure  the  the  letter,  but  raises  no  debt  to  the  per- 

same,  or  pass  his  promise,  bill  or  other  son  who  pays  on  the  letter  against  him 

engagement  therefor,  on  the  writer  of  to  whom  the  money  is  paid, 

the  letter  undertaking  to  provide  him  "2.  Where  not  so  purchased,  but  truly 

the  money  for  the  goods,  or  repay  him  an  accommodation,  and  meant  to  raise  \ 

by  exchange,  or  give  him  such  satisfac-  debt  against  the  person  accommodated, 

tion   as  he  shall  require.      Mechanics*  the  engagement  generally  is  to  see  paud 

Bank  v.  New  York  etc.  R.  Co.,  13  N.  any  advances  made  to  him,  or  to  guaran- 

Y.  630,  quoting  Bouv.  Law  Diet.  tee  any  draft  accepted,  or  bill  dtscoiinted; 

Mr.  Bell,  in  his  Commentaries  Upon  and  the  compliance  with  the   mandate 

the  Law  of  Scotland,  says:  "Letters  of  in  such  case  raises  a  debt  both  against 

credit,  strictly  speaking,  are  mandates,  the  writer  of  the  letter  and  against  the 

giving  authority  to  the  person  addressed  person  accredited."    Cited  in  Story  on 

to  pay  money,*  or  furnish  goods,  on  the  Bills,  4  463,  and  in  Daniell  on  Negot. 

credit  of  the  writer.    They  are  gener-  Inst,  $  I79i' 

ally  made  use  of  for  facilitating  the  Hallam,  in  his  work  on  the  Middle 
supply  of  money  or  goods  required  by  Ages,  has  said  that  *' there  mrere  three 
one  going  to  a  distance  or  abroad,  and  species  of  paper  credit  in  the  dealings 
avoiding  the  risk  and  trouble  of  carry-  of  merchants:  i.  General  letters  of 
ing  specie,  or  buying  bills  to  a  greater  credit  not  directed  to  any  one,  which  are 
amount  than  may  be  required.  The  not  uncommon  in  the  "Levant;  2.  Or- 
debt  which  arises  upon  such  a  letter  in  ders  to  pay  money  to  a  particular  per- 
ils simplest  form,  when  complied  with,  son;  3.  Bills  of  exchange  regularly 
is  between  the  mandatory  and  man-  negotiable.  Instances  of  the  first  are 
dant;  though  it  may  be  so  conceived  as  mentioned  by  Macpherson  about  1200. 
to  raise  a  debt  also  against  the  person  The  second  species  was  introduced  by 
who  is  supplied  by  the  mandatory.  the  Jews  about  1183."  Quoted  in  Daniell 

"i.  Where  the  letter  is  purchased  with  on  Negot.  Inst.,  §  1792.    See  also  Marlus 

money  by  the  person  wishing  for  the  on  Bills,  36,  37;  Story  on  Bills,  §  460; 

foreign  credit;  or  is  granted  in  conse-  Daniell  on  Negot.  Inst.,  §  1793. 

qi.ence  of  a  check  on  his  cash  account;  2.  Regis  v.  Herbert,  16  La.  An.  325; 

or,  procured  on  the  credit  of  securities  quoting  Story  on  Bills  of  Ex.,  §640.    A 
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whenever  it  is  accepted  and  advances  are  made  upon  its  faith, 
there  springs  up  at  once  a  direct  privity  between  the  writer  and 
him  who  advances,  so  that  the  former  is  bound  to  the  latter  to 
comply  with  its  terms  or  answer  in  damages.* 

c.  Circular  Notes, — There  is  a  peculiar  kind  of  letter  of 
credit,  called  a  circular  note,  which  has,  it  is  said,*  recently  come 
into  vogue,  and  is  thus  described :  "  Circular  notes,  as  they  are 
called,  are  a  still  more  recent  invention,  and  are  now  used  exten- 
sively both  in  this  country  and  in  Europe,  but  by  travellers  al- 
most exclusively.  They  are  generally,  but  not  always,  for  spe-. 
cific  sums,  and  are  in  fact  letters  of  credit  which  a  banking  house 
gives  to  a  traveller,  and  which  are  made  available,  on  presentation 
to  any  one  of  the  agents  or  correspondents  of  the  house,  in  a 
long  list  of  places,  the  names,  both  of  the  places  and  of  the 
agents  in  them,  being  usually  stated  in  the  instrument  itself. 
A  principal  object  of  this  is  to  enable  a  traveller  to  supply 
himself  with  funds  frequently  and  at  various  points,  and  thus  to 
prevent  the  necessity  of  carrying  with  him  large  sums  of  money, 
or  depositing  them  at  the  principal  centers  of  business  along  his 
route.  They  are  usually  transferable  by  endorsement,  and  are 
perhaps  more  like  bills  of  exchange  than  ordinary  letters  of 
credit,  but  are  not  the  same,  nor  would  they  be  in  all  respects 
governed  by  the  law  of  negotiable  paper."* 

3.  Sirtinctioii  from  Bills  of  Exchange. — In  many  respects,  a  letter 
of  credit  is  similar  to  bills  of  exchange ;  indeed,  they  are  some- 
times called  bills  of  credit.  But  it  is  said  to  differ  in  the  following 
essential  particulars.  I.  It  is  not  payable  absolutely,  but  only  in 
the  event  that  the  letter  bearer  use  it,  which  is  optional  with 
him.  2.  It  is  not  necessarily  for  a  certain  amount.  3.  It  is  not 
necessary  that  it  be  addressed  to  a  particular  person.  4.  The  letter 
writer,  in  many  instances,  becomes  the  principal  and  only  debtor 
for  the  advances,  and  is  not,  in  such  cases,  at  all  like  the  drawer 
of  a  bill.  5.  The  drawer  is  never,  like  the  drawer  of  a  bill,  en- 
titled to  immediate  notice  if  the  letter  is  not  complied  with.* 

4.  Liability  of  Writer — a.  Principal  and  Only  Debtor, — When 
the  letter  is  purchased  with  money  by  the  person  wishing  for 
the  foreign  credit,  or  is  granted  in  consequence  of  a  check  on 
his  cash  account,  or  procured  on  the  credit  of  securities  lodged 
with  the  person  who  granted  it,  or  in  payment  of  money  due  by 
him  to  the  payee,  the  letter  is,  in  its  effects,  similar  to  a  bill  of 
exchange  drawn  on  a  foreign  merchant.  The  payment  of  the 
money  by  the  person  on  whom  the  letter  is  granted  raises  a  debt 
or  goes  into  account  between  him  and  the  writer  of  the  letter,  but 
raises  no  debt   to  the  person  who  pays  on  the  letter,  against 

letter  addressed  to  a  particular  indivi-  1.  Pollock  v.  Helm,  54  Miss.  5. 

dual  hy  name,  and  giving  no  other  per-  2.  Daniell  on  Negot.  Inst.,  $  1796. 

son  a  right  to  act  upon  it.    Anderson's  8.  2  Parsons  on  N.  &  B.  109. 

JLaw  Diet  4.  Daniell  on  Negot.  Inst.,  %  1794. 
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him  to  whom  the  money  is  paid.^  In  special  letters  of  credit, 
no  one  can  become  the  owner  of  a  rieht  of  action  against  the 
drawer  but  the  person  therein  named.*  A  mere  volunteer  can 
acquire  no  such  right.* 

b.  Cosurety  or  Guarantor  —  (See  Guaranty). — When  the 
letter  is  not  purchased,  as  above  mentioned,  but  is  truly  an 
accommodation,  and  meant  to  raise  a  debt  on  the  person  accom- 
modated, the  engagement  is  generally  to  see  paid  any  advances 
made  to  him,  or  to  guaranty  any  draft  accepted  or  bill  discounted; 
and  the  compliance  with  the  mandate  in  such  case  raises  a  debt 
both  against  the  writer  of  the  letter  and  against  the  person  ac- 
credited.*   The  letter  here  is  often  called  a  letter  of  guaranty.* 

Whether,  in  such  cases,  the  writer  of  the  letter  is  liable  as  a 
surety  or  as  a  guarantor  will  depend  upon  the  language  and  im- 
port of  each  particular  letter ;  generally,  however,  it  would  seem, 
unless  the  contrary  is  clearly  intended,  that  his  liability  is  that 
of,  surety.* 

c.  Generally. — In  order  to  render  the  writer  of  a  letter  of 
credit  liable,  either  upon  an  implied  acceptance  or  an  agreement 
to  accept  drafts  taken  on  the  faith  of  such  letter,  the  drafts  must 
be  taken  for  a  valuable  consideration.'' 

A  letter  from  M  to  B  authorizing  a  general  credit  to  V,  is  not 
sufficient  to  charge  M  for  goods  sold  to  P  by  persons  to  whom 
the  letter  was  never  presented,  but  who  heard  of  its  contents.* 

1.  Bouv.  Law  Diet;  citing  i  Bell  6.  The  authorities  do  not  seem  to 
Comm.  371.  draw  these  distinctions  very  accuratelj, 

2.  Robbins  v.  Bingham,  4  Johns.  (N.  many  confounding  the  terms  suretjand 
Y.)  476;  Walsh  V.  Bailie,  10  Johns.  (N.  guaranty.  In  many  letters  of  credit  no 
Y.)  180.  doubt  the  writer  is  alone  responsible  tor 

Thus  in  Taylor  v.  Wetmore,  10  Ohio  anything  done  upon  the  faith   of  such 

490,  where  the  letter  of  credit  was  as  letter.  But  perhaps  in  the  large  majoritj 

follows:  of  the  instances  he  should  be  only  heki 

'^Cuyahoga  Falls,  Nov.  26,  1836.  as  a  surety.      Especially   is  this  true 

**Mes$rs.  A.  D.  McBride  &  Co.:  where  anything  other  than   money  or 

''Gentlemen:  Mr.  C.  D.  Farrar  has  bills  of  exchange  are  given  upon  the 

concluded  to  purchase  a  few  goods.  We  faith  of  a  letter  of  credit.     No  dot.bt 

have  that  confidence  in  Mr.  Farrar  that  there  are  cases  where  the  writer  is  onW 

we  will  say  that  we  will  be  responsible  a  guarantor,  and   would  not  be   liable 

to  the  amount  of  two  thousand  dollars  in  the  first  instance,  but  only   upon  & 

for  goods  delivered   to  him.     We  are  failure  to  collect  from  the  bearer  of  the 

truly,          C.  W.  &  S.  D.  Wetmore."  letter.     See  Guaranty,  9  Am.  &  Ens- 

And  the  bearer,  Mr.  Farrar,  presented  Encyc.  of  Law  68. 
the  letter  to  McBride  &  Co.;  but  they,  7.  Sherwin  r.  Bri^ham,390h^oSt-l3^ 
not  being  able  to  furnish  him  the  goods  8.  McClung  v.  Means,  4  Ohio  igt; 
he  desired,  the  same  was  presented  to  Brickhead  v.  Brown,  5  Hill  (N.  Y.* 
Mr.  Taylor,  who,  upon  its  faith,  did  643;  Bleecker  v,  Hyde,  3  McL.ean  (.c- 
furnish  the  desired  goods  to  the  amount  S.)  279;  Grant  v.  Naylor,  4  Cranch  ;C 
of  $750.     It  was  held  that  this  was  a  C.)  224. 

special  letter  of   credit,   and    only    to  If   addressed   to  two  and    only   one 

McBride  &  Co.      C.  W.  &  S.  D.  Wet-  acted    upon    it,  the    guarantor  is   not 

more  could  not  be  held  responsible.  bound.     Smith  v.  Montgomerv,  3  Tei- 

3.  Daniel)  Negot.  Inst.,  ^  1797.  199;  Myers  v.  Edge,  7  T.  R.  254, 

4.  Bouv.    Law   Diet.,  citing-  i   Bell  Where  addressed  to  no  one  in  par- 
Comm.  371   (5th  ed.).  ticular,  it  may  be  acted  upon   by  any- 

6.  Edwards    on   Bills,  '239    Daniell     one,  and  by  more  than  one.     Lowrr't. 
on  Ncgct.  Inst.,  §  1752,  1755  et  seq.  Adams,  22  Vt.  160. 
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Parol  evidence  is  not  admissible  to  vary  or  contradict  the  terms 
of  a  letter  of  credit.* 

1.  A  declaration  set  forth,  as  an  un-  ance  with  it,  creates  a  contract  between 

dertaking  to  honor  a  draft,  the  follow-  the    party    loaning    money,  credit   or 

ing:  "Dear  Madam — Your  favor  of  the  property,  and  the  writer  of  the  letter, 

19th  inst.  just  received.     You  are  au-  which    will    be    the  subject   of  direct 

thorized  to  draw  on  Mr.  N.  G.  Nye  for  suit  and  remedy.     If  the  engagement 

the  sum  of  three  hundred  dollars,  placed  be    to    accept    and    pay   bills    of  ex- 

with  Judge  Nye  for  your  account  by  change,  the  party  to  whom  such  bills 

M.  W.  Richardson.    Any  amount  you  are  negotiated  and  who  cashes  them  on 

may  wish  to  draw  on  N.  G.  Nye  we  the  faith  of  such   letter,  if  he  cannot 

will  pay  you  the  money  for  it  here,  with  treat  the  promise  of  the  writer  of  the 

usual   exchange.       Very    respectfully,  letter  as  an  acceptance  of  the  bills,  may 

Thos.  E.  Helm,  Pres't    Mrs.  Willie  G.  regard  it  as  a  promise  direct  to  himself 

Wills  at  home**.  to  accept  and  pay,  and  upon  which  he 

On  the  trial  in  the  court  below,  de-  may  maintain  an   action.    A    general 

fendants  were  permitted  to  prove  not  letter  of  credit  is,  on  the  part  of  the 

merely  the  circumstances  attending  the  writer,  a  proposal  to  come  under  cer- 

issuance  of  the  letter,  to  aid  in  its  inter-  tain  obligations  with  any  person  who 

pretation,  but  that  it  was  not  given  or  will  deal  with  the  party  for  whose  use 

intended  to  be  a  letter  of  credit,  nor  as  it  is  given.     It  is  intended  to  be  shown 

authority  to  Mrs.  Wills  to  draw  any  and   offered   to  one  and  another;  and 

bill  or  draft,  etc.;  but  was  written  to  whenever  it  is  accepted  and  advances 

give  Mrs.   Wills  information  received  are  made  on  its  faith,  there  springs  up 

from  Mr.  Nye,  in  response  to  an  en-  at  once  a  direct  privity   between  the 

quiry  which  the  defendants  had  made  writer  and  him  who  advances,  so  that 

at  her  request;  and  that  it  was  a  mere  the  former  is  bound  to  the  latter  to 

matter  of  accommodation,  and  was  not  comply   with  its  terms  or  answer  in 

intended  by  Mrs.  Wills  and  the  defend-  damages.     Russell  v,  Wiggin,  2  Story 

ants,  at  the  time,  to  be  anything  more  (U.  S.)  213;  Adams  v.  Jones,  12  Pet. 

than  matter  of  information.    The  wit-  (U.  S.)  207,  212;  Story  on  Bills,  §  462. 

ness  was  also  permitted  to  prove  by  the  When  the  letter  is  addressed  to  all  per- 

letters  of  Judge   Nye,  written    subse-  sons,  it  is  an  open  proposal  to  every- 

quently  to  the  letter  of  credit,  that  Mrs.  body  to  accept  and  act  on  the  proposal; 

Wills  did  not  have  funds  in  his  hands  and  when  an  individual  does  accept  the 

to  the  amount  of  $300.  offer,  and  parts  with  money  or  property 

The  supreme  court  said :   "A  letter  of  in  accordance  with  its  tenor,  there  is  a 

credit  is  a  paper  well  understood  in  the  consentio  menlium  and  a  direct  con  - 

business   and  commercial    world.      If  tract  between  these  parties.     Birckhead 

addressed  to  a  particular  person,  who  v.  Brown,  5  Hill  (N.  Y.)  643;   Watson 

advances  goods  or  money   upon  it  in  v.  McLaren,  19  Wend.  (N.  Y.)  557;  s. 

accordance    with    its   tenor,   then  the  c,    26    Wend.    (N.    Y.)      425.       The 

letter  becomes  an  available   promise  in  advances     are     made    on    the    credit 

favor  of  the   person  making  the    ad-  of    the  writer  of    the  letter,   and    not 

vance."  of    him  for  whose   use  it  was    given. 

Oensral  Engas^ment. — ^The  question  Anyone  to  whom  such  letter   might  be 

has   been  agitated,    especially    in    the  shown  in  the  course  of  business,  as  the 

English  courts,  whether,  if  the  letter  is  predicate  of  a  transaction,  would  infer, 

general,  not  addressed  to  a  particular  and  would  be  justified  in  the  belief,  that 

person,  it  becomes,  as  it  were,  a  float-  the  writer  had  agreed  to  be  bound  for 

ing  contract,  designed  to  circulate  as  a  the  usee  of  it,  either  for  his  accommoda- 

8ort    of   negotiable    contract,    for    the  tion  or  because  he  was  indemnified  by 

benefit  of  anyone,  who  will  act  upon  it  effects  in  hand,  or  upon  some  good  con- 

and     advance    money    or    goods;    or  sideration,  and  would  not  entertain  the 

\vhether  the  remedy  is  confined  exclu-  thought  that  it  was  incumbent  on  him 

sively  to  the  original  parties,  the  writer  to  enquire  into  the  state  of  dealings  be- 

of  the  letter  and  the  party  for  whose  tween  the  writer  and  the  usee  of  the 

use  it  was  given.  letter,    for    the    purpose    of    learning 

IMrect  Suit  by  Party  Adyanclnc. — In  whether    there   was    any   contingency 

this  country,  it  has  become  settled  law  about  it,  or  whether  any  change  of  cir- 

that    such  general   letter,  when   acted  cumstances  between  the  date  of  the  let- 

upon    an<f4   aJ  ranees  made  in   accord-  ter  and  the  advances  under  it  would 
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effect  the  liability  of  the  writer.  Russell  Story,  J.,  arguendo;  vol.  XXVIII,  44. 
x\  Wiggin,  uhi  supra.  Relations     Between     Acceptor     asd 

Letter  CJonstmed — Is  the  letter  of  Writer. — Pollock  is  not  remitted  for  the 
Mr.  Helm,  president  of  the  Capital  consideration  of  the  defendant's  promise 
State  Bank,  a  general  letter  of  credit  in  the  letter  of  credit,  to  the  motive^ 
within  the  purview  of  these  authorities?  inducements  and  dealing<%  between 
The  fair  import  is,  you,  Mrs.  Wills,  them  and  Mrs.  Wills;  with  that  he  ha» 
have  authority  to  draw  on  N.  G.  Nye  no  privity  or  connection.  And  though 
for  $300.  For  any  part  of  this  sum  you  it  were  true  (and  we  doubt  not  that  Mr. 
may  wish  to  draw  for  on  Mr.  Nye,  we  Helm  gave  a  correct  version  of  the 
will  pay  you- the  money  for  it  here.  It  affair)  that  the  defendants  intended  to 
is  as  if  he  had  said,  wherever  you  may  do  Mrs.  Wills  a  kindness  and  accom- 
be,  and  to  whatever  or  capitalist  you  modate  her,  yet  a  party  who  has  ad- 
may  show  this,  we  agree,  if  any  party  vanced  money  under  their  letter  is 
wilt  buy  a  bill  or  bills  drawn  on  Mr.  affected  by  none  of  those  things.  Mrs. 
Nye,  we  will  pay  it  or  them,  at  our  Wills  might  not  be  able  to  sustain  an 
bank,  to  the  extent  of  I300.  The  pro-  action  against  Helm  and  Odeneal  on 
posai  is  without  contingency  or  condi-  the  facts  deposed  to  by  Mr.  Helm;  but 
tion.  Pollock  occupies  a  different   position. 

Writer'!  InKdTency. — ^The  only  en-  and  his  rights  are  to  be  measured  by 
quiry  that  would  be  made  is,  whether  the  fair  meaning  of  the  writing  on  the 
Helm  and  Odeneal  are  solvent  and  in  credit  of  which  he  acted, 
good  credit.  If  satisfied  on  that  point,  Verlwl  ETldence. — It  is  not  admissd* 
a  party  advancing  monej'  to  Mrs.  Wills  ble,  by  verbal  testimony,  to  give  to  a 
would  take  the  bill  without  regard  to  written  contract  an  import  different 
her  solvency,  even  if  she  were  known  from  the  plain  and  ordinary  meaning  of 
to  be  insolvent.  It  does  not  differ  at  its  words.  Especially  ought  this  niie 
all  from  the  case  of  a  drawee  assuring  to  apply  where  the  paper  is  of  the  na- 
the  payee  that  he  will  accept  and  pay  ture  of  a  commercial  negotiable  instru- 
the  drawer's  bill  or  bills  in  his  favor  for  ment,  to  be  read,  construed  and  acted 
$300.  If  that  answer  were  returned  to  upon  by  strangers,  who  have  no  other 
a  verbal  enquiry,  it  would  not  be  con-  means  of  learning  its  terms  and  scope, 
troverted  that  the  drawee  would  be  except  the  language  which  the  sub- 
bound   by  it.     Nor  is   this   letter  dis-  scrtberuses. 

tinguishable  from  that  where  a  party  ▲dTaacer  Ii  Direct  Promlaee. — We  do 
writes  to  a  banker  to  know  whether  he  not  think  that  ^  3228,  Code  1871,  ex- 
will  pay  a  bill  of  $150,  which  W  offers  tends  to  a  case  like  this.  Pollock  doe» 
to  sell  him,  and  the  banker  replies  that  not  stand  in  the  relation  of  an  assi<4nee 
he  will.  In  such  case,  the  banker  will  or  endorsee  of  a  bill,  bond  or  note;  bet 
not  be  relieved  by  proof  that  after  the  as  we  have  attempted  to  sho-vr,  i$  a 
answer  had  been  given  the  circum-  party  direct  in  the  contract  >nrith  the 
stances  had  entirely  changed,  and  that  defendants,  which  is  not  controlled  or 
the  fund  to  which  he  looked  for  reim-  affected  by  the  equities  existing  be- 
bursement  had  been  exhausted.  tween  the  defendants  and  Mrs.  Wills. 

Writer'!  ConTenlence  Forma  Gonilder-  We  are  of  opinion,  for  these  reasons, 

atlon  for  Acceptor'!  Promlee. — There  is  that  the  circuit  judge  should  not  ha%-e 

no   foundation    for    the  suggestion  of  received  the   testimony  of    Mr.  Hclro, 

counsel  that  there  was  no  consideration  explaining    the    letter    of  credit,    and 

from   the  promise  in   the    defendant's  giving  to  it  a  meaning  which    its  text 

letter,  which  was  accepted  and  relied  did  not  admit  of;  nor  should    he  have 

on  by   Pollock.    There   was   a  benefit  allowed  testimony  as  to  circumstance& 

conferred   upon   Mrs.  Wills  by  giving  occurring  after  the  letter  was   issued, 

her  credit  to  obtain  the  money  at  any  tending  to  show  that  Mrs.  Wills  did 

place  that  suited  her  convenience;  and  not  have  money  in  the  hands  of  Njeat 

this  advantage  to  her  is  a  sufficient  con-  all  or  equal  in  amount  to  the  bill. 
sideration.    It  is  just  as  good  as  if  the        Party  Advancing  Kiuit  Have  BaUadee 

benefit  enures  to  a  third  person  inter-  Letter. — We  have  had  some   difficulty 

ested  in  the  subject  matter  as  if  it  ac-  on  the  point  made  by  the  council  ftK- 

crues  to  the  promisor,  as  the  promise  of  the  defendants  in   error,   whether   the 

A  to  pay  B's  debt  to  C,  if  he  will  for-  judgment  should   not   stand,    although 

bear  to  sue,  and  the  promise  of  a  party  this  testimony  ought  to  have  been  ex- 

who  undertakes  as  surety  for  another,  eluded.    The  very  pith  and  nnarro'vr  of 

Russell    V,    Wiggin,    ubi   supra^    per  the  plaintiff's  right  to  recover  is,  thai 

242 


VegotUbUlty.  LETTER   OF  CREDIT  VegotlAbmty. 

5.  negotiability. — There  seems  to  be  no  doubt  that  a  special 
letter  of  credit  is  not  negotiable  '}  especially  is  this  true  when  it 
is  more  in  the  nature  of  a  guaranty  *  than  when  it  relates  to  bills 
of  exchange.'  But  a  general  letter  of  credit  addressed  to  any 
person  or  persons,  without  any  special  designation,  is  available  in 
the  hands  of  anyone  making  the  advance  or  granting  the  credit 
against  the  party  signing  it.*  And  this  seems  to  be  true  not 
only  where  the  letter  is  addressed  to  any  person  soever  that 
might  make  the  advance,  but  also  where  the  letter  is  addressed 
solely  to  the  person  to  whom  the  advance  is  to  be  made,  and 
merely  states  that  the  person  signing  it  will  become  surety  for  a 
certain  amount,  without  naming  any  person  to  whom  he  will  be- 
come security.* 

he  was  induced  to  put  out  his  money  on  the  A.  &  M.  Bank  gave  to    Dickson 

Mrs.  Wills'  bill,  on  the  faith  of  the  de-  Tatham  &   Co.,  a  letter  of  credit  ad- 

fendant*s  letter  of  credit;  and  it  does  dressed  to  them,  authorizing  them  to 

not  appear  bjr  direct  evidence  that  the  draw  bills  upon  the  bank  to  a  certain 

letter  was  shown  to  Pollock,  or  its  con-  amount,  and  that  D.  T.  &  Co.  drew  ac- 

tents  reported  to  him.    The  testimony  cordingly,    and    sold   the  bills  to  the 

on  this  point  is  not  direct  and  positive  Asiatic  banking  corporation.    The  A. 

or  fully  satisfactory.    There  are   two  &  M.  Bank  having  failed,  the  Asiatic 

circumstances,  however,  from  which  it  banking    corporation  claimed    for  the 

may  be  deduced  that  Pollock  bought  the  amount  of  the  bills.    The  claim  was 

bill    on  the  faith  of  the  letter.     The  resisted  on  the  ground  that  D.  T.  & 

first  is  that  he  had  possession  of  it,  set  Co.  were  indebted  to  the  A.  &  M.  Bank, 

it  out  in  his  declaration  in  hcec  verbis^  in  an  amount  exceeding  the  amount  of 

and  produced  it  on  the  trial.    The  other  the  bills;  and  that  the  Asiatic  banking 

is,  that  the  bill  is  directed  to  N.  G.  Nye,  corporation  was  only  the  equitable  as- 

care  of  Capital  State  Bank,  at  Jackson,  signee  of  D.  T.  &  Co.    But  the  lords 

thus  connecting  itself  with  and  con-  justices,    before  whom    the  caoc    was 

forming  to  the  directing  of  the  letter,  heard,  ^«/</ that  persons  taking  the  bills 

Pollock  v.  Helm,  54  Miss,  i;  28  Am.  on  the  faith  of  the  letter  of  credit  were 

Rep.  342.  entitled   to  the  absolute  benefit  of  its 

1.  Story  on  Bills,  ^  462.  terms,   and   were   not  subject    to  any  ■ 

S.  It  seems  to  be  settled,  says  Dax-  collateral  or  cross  claims.     Daniell  on 

lELL,  by    weight    of   authority,   that  Negot.   Inst.,  §    1799;    citing  Agsa  v, 

when  the  guaranty  is  written  upon  a  Masterman's  bank,  2   L.  R.,  Ch.  App. 

separate  piece  of  paper,  unless  it  were  297,  approved    in    In   re    Blakely,  3 

addressed   in    such    a    manner    as    to  L.  R.,  Ch.  App.  154. 

denote  that  it  was  intended  to  guarantee  4.  Lawrason  v.  Mason,  3  Cranch  (U. 

the  bill  to  every  holder,  it  would  not  be  S.)  492;  Watson  v.  McLaren,  19  Wend, 

negotiable;  and  that  if  addressed  to  a  (N.   V.)   565;  Birckhead  v.  Brown,  c 

particular  person  only,  it  would  be  a  Hill    (N.    Y.)    642;    Northumberland 

mere  personal  contract  limited  to  that  Bank  v.  Eyer,  58  Pa.  St.  102;   Union 

person.    And  when  no  person's  name  Bank  v.  Coster,  3  N.  Y.  214;  Pollock  v. 

is  mentioned  in  such  guaran^,  it  will  Helm,  54  Miss,  i ;  28  Am.  Rep.  342. 

be  regarded  as  limited  to  the  first  per-  5.  In  Lawrason  v.  Mason,  3  Cranch 

son  who  takes  the  note,  and  relies  on  (U.  S.)  492,  the  letter  was  as  follows: 

the  guaranty.  Daniell  on  Negot.  Inst.,  §  "Alexandria,    28th    Nov.,    1800. 

1774;  Edwards  on  Bills  *239.  Mr.  James  McPherson,  Dear  Sir:     We 

8.  The  doctrine   goes    now    further  will    become   your    security    for     130 

than  this,  and  asserts  not  only  the  in-  barrels  of     corn,    payable   in    twelve 

violability  of  the  promise  contained  in  months.  (Signed)  Lawrason  &  Smoat." 

the  letter  of  credit  as  to  anyone  acting  It  was  heH  that  the  plaintiff,  who  ad- 

upon  the  faith  of  it,  but  real  negotia-  vanced  the  com  on  the  faith  of  the 

bility  when  it  relates  to  bills  of  ex-  faith  of  the  letter,  could  recover  from 

change.  the  writers.    Marshall,  C.  J.,  said: 

In  an  English  case ,  it  appeared  that  **There  is  an  actual  assumpsit  to  all  the 
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world,  and  any  person  who  trusts,  in  whatsoever,  induce  them   to    advance 
consequence    of   that    promise,    has  a  money   on,   and   take   the  bills    when 
right  of  action."  drawn,  will  be  an  available  contract  in 
This  subject  was  discussed  at  large  favor  of  the  persons  to  whom  the  letter 
in  the  circuit  court  of  the  United  States,  of  credit  is  shown,  who  advance  monej 
in    Russell    v.    Wiggin,  2    Story    (  C.  and  take  the  bills  on  the  faith  thereof, 
C.)  213,  and  the  following  extract  from  or  is  void  for  want  of  privity  between 
the  opinion  of  the  court  may,  therefore,  them  and  the  person  writing  the  letter 
be  useful:  The  case  arose  upon  a  letter  of  credit.      I  cannot  say  that  I   enter- 
of  credit  given   in   Boston,   Mass.,  by  tain   any  serious  doubt  as    to    either 
the  agent  of  Messrs.  Wiggin,  of  Lon-  question.     As  to  the  first,  the  letter  ot 
don,  to  a  certain  person  in  Boston,  who  credit  was  executed  in   Boston  by  the 
should  go  out  in  the  ship,  to  draw  bills  agent  of  the  defendants,  with  full  au- 
on  them    in    London,    for    a    certain  thority  for  the  purpose;  and  it  is,  to  all 
amount  of  money,  and  promising  to  intents  and  purposes,  the  same  in  legal 
accept  the  bills  drawn  in  India,  in  pur-  effect  as  if  it  had  been  there  personidly 
suance  of  the  letter  of  credit.     The  signed  by  the  defendants  themselves.  S.. 
bills  were  accordingly  drawn  in  India,  P.  Bell  v.  Bruen,  i  How.  Supr.  Ct.  169. 
and  when  presented  in  London,  were  It  then  created  an  immediate  contract 
refused  acceptance.     In  the  meantime  in  Boston  between  the  parties,  and  it  is 
the  Boston  merchant  had  failed.    The  to   be  governed,  as    to    its  obligation^ 
bills  were  taken  bjr  the  payees  in  India  construction  and  character,  by  the  law 
upon  the  faith  of  the  letter  of  credit;  of  Massachusetts,  and  not  by  the  law 
the  payees  brought  a  suit  in  Boston,  of  England,  if,  indeed,  there  be  any  dis- 
and  attached  property  of  the   London  tinction  between  them  on  this  sulbject, 
drawees.    Two  questions  were  made  in  which   I  am   very   far  from   believing 
the  argument:  i.  Whether  the  law  of  there  is.    It  is  true  that  the  contract  is 
England  or  the  law  of  Massachusetts  to  accept  bills  drawn  on  the  defendants^ 
was  to  govern  as  to  the  liability  of  the  in  London,  and,  of  course,  the  accept- 
defendants  to   the  plaintiffs  upon   the  ance  is  there  to  be  made.    But  that  does . 
letter  of  credit.    2.  Whether  the  action  not  make  it  less  obligatory  upon   the 
which  was  founded  on  the  promise  to  defendants  to   fulfil  their    promise  to 
accept  the  bill,  supposed  to    arise  in  accept,   although    the    acceptance,    in 
favor  of  the  payees  from  the  letter  of  order  to  be  valid,  must  be  made  accord- 
credit  was    maintainable;  or,  whether  ingtothe  requirements  of  the  English 
the  action  was  unmaintainable  by  the  law.     Suppose  a  like  letter  of  credit 
plaintiffs  for  the  want  of  privity  between  were  executed  in  Boston  to  accept  bills^ 
them  and  the  defendant,  the  drawees,  payable  in  Paris,  in  France,  where  an. 
On    these    questions    the    court    said:  acceptance,  to  be  binding,  must  be  in 
"  There   are    two    questions    properly  writing  (although,   by  our  law,  it  may 
arising  upon  the  state  of   facts    pre-  be  verbal),  there  can  be  no  doubt  that,, 
sen  ted  to  this  court.  The  first  is:  Where  unless  there  was  a  written  acceptance  in 
is  the  contract  of  the  defendants  to  be  Paris,  no  remedy  could  be  had  upion  any 
deemed   to    be  made  ?      Or,  in  other  bill  drawn  in  pursuance  of  the  letter  of 
words,  is  it  as  to  its  obligation,  con-  credit  as  an  accepted  bill.    But  there  is 
struction  and  character  to  be  governed  as  little  doubt,  upon  principles  of  Inter- 
by  the  law  of  Massachusetts,  where  it  national  law  and  public  justice^  that.  In 
was  signed  and  executed  by  the  agent  of  such  a  case,  the  contract  being  made  in 
the  defendants  ?    Or,  is  it  to  be  deemed  a  Massachusetts  and  being  valid  by  the 
contract  made  in  England,  where   the  laws  thereof,  would  be,  and  ought  "to  be^ 
acceptance  was  to  be  made;  in  which  held    valid     in    all    judicial     tribunals 
case  it  is  to  be  governed,  in  the  like  par-  throughout  the   world,    and    enforced 
ticulars,  by  the  law  of  England,  assum-  equally    in   France,   in    England    and 
ing  that  law  to  differ  from  the  law  of  America,  as  a  subsisting  contract,  the 
Massachusetts  ?    The  second  question  breach  of  which  would  entitle  the  tn> 
is,  whether  a  promise  contained  in   a  jured  party  to  complete  redress  for  all 
letter  of  credit,  written  by  persons  who  the  damage    sustained    by  him.     The 
are  to    become  the    drawees  of  bills  case  of  Carnegie  v.  Morrison   (2  Mete, 
drawn   under  it,  promising    to  accept  Mass.  381)    is  directly  in  point,  upon 
such  bills  when   drawn,  which   letter,  this  very  question;  and  I  entirely  con- 
although  addressed  to  the  persons  who  cur  in  that  decision.     The  second  ques- 
are  to  be  drawers  of  the  bills,  is  designed  tion  is  one  upon  which,  until    I  heard 
to  be  shown  to  any  person  or  persons  the  present  argument,  I  did  not  suppose 
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that  any  real  doubt  could  be  raised  as  letter  is  given;  and  I  venture  to  affirm 
to  the  law  either  in  England  or  America,  that  no  man  ever  took  bills  on  the  faith 
I  cannot  but  persuade  myself  that  the  of  such  a  letter,  without  a  distinct  be- 
-doctrine  of  both  countries,  as  far  as  lief  that  the  drawee  was  bound  to  him 
this  question  is  concerned,  is  coincident,  to  accept  the  bills  when  drawn  without 
notwithstanding  the  opinions  of  the  any  reference  to  any  change  of  circum- 
learned  counsel,  which  have  been  stances  which  might  occur  in  the  inter- 
brought  to  the  notice  of  the  court  upon  mediate  time  between  the  giving  of  the 
the  present  occasion  (and  for  which,  letter  of  credit  and  the  drawing  of  the 
certainly,  I  feel  an  unaffected  respect  billsunderthesame,  of  which  the  holder 
and  de/erence),  and  which  assert  that  advancing  the  money  had  no  notice, 
the  English  doctrine  denies  all  redress,  Any  other  supposition  would  make  the 
under  the  circumstances,  to  the  holder  letter  of  credit  no  security  at  all,  or,  at 
•of  the  bills,  and  confines  the  whole  best,  a  mere  contingent  security;  and 
remedial  redress  to  an  action  between  the  money  would,  in  effect,  Se  ad- 
the  drawers  and  the  drawees  of  the  vanced  mainly  upon  the  credit  of  the 
bills,  upon  the  ground  that  there  is  a  drawer  of  the  bills,  which  appears  to 
want  of  privity  between  the  drawees  me  to  be  at  war  with  the  whole  object  for 
and  the  person  who  takes  the  bills  as  which  letters  of  credit  are  given.  Let 
purchaser  or  holder.  .  The  case  of  me  state  one  or  two  cases  to  illustrate 
Marchington  v,  Vernon,  ciUd  in  a  note  the  doctrine,  which,  it  seems  to  me,  is 
to  I  Bos.  &  Pull,  loi,  before  Justice  applicable  to  letters  of  this  sort.  Sup- 
BuLLER,  seems  to  me  fully  to  support  pose  the  present  letter  of  credit  had 
the  contrary  doctrine.  Assuming,  how-  contained  an  express  clause  by  which  the 
ever,  that  there  is  a  total  want  of  privity  defendants  should  directly  pVomise  any 
between  the  parties  in  the  present  suit,  and  all  persons  who  should  advance 
the  conclusion  to  which  these  learned  money  and  take  bills  on  the  faith  there- 
jurists  have  arrived  may  be  admitted  of,  that  they  would  accept  and  pay  the 
fairly  to  follow  as  a  result  of  the  doc-  bills  so  drawn  in  their  favor.  Can 
trine  of  the  common  law,  although  I  there  be  any  doubt  that  the  promise 
entertain  great  doubt  whether,  under  would  be  valid  in  favor  of  the  persons 
such  circumstances,  a  court  of  equity  making  such  advance,  and  create  a 
would  not  and  ought  not  to  administer  direct  privity  of  contract  between  them 
complete  relief,  as  a  case  of  construct-  and  the  persons  who  give  the  letter  of 
ive  fraud  upon  third  persons.  credit  ?  If  there  would  be  no  doubt  in 
*'But  my  difficulty  is  in  the  assumption  such  a  case,  then  it  seems  to  me  that 
that  in  the  present  case  there  is  no  priv-  the  circumstances  of  the  present  case, 
ity  of  contract  between  the  plaintiffs  and  indeed  of  all  cases  of  letters  of  credit 
the  defendants.  It  appears  to  me  that  of  a  similar  character,  do  naturallj*  and 
this  is  an  inference  not  justly  deducible  necessarily  embody  an  implied  promise 
from  the  facts;  and  I  know  of  no  au-  to  the  same  extent,  and,  therefore,  ought 
thority  in  English  jurisprudence  which  to  be  governed  by  the  same  rule;  for 
<ountenances,  far  less  any  which  es*  there  can,  in  the  intendment  of  the 
tablishes  it,  under  circumstances  like  the  law,  be  no  just  distinction  between 
present.  On  the  contrary,  I  have  un-  cases  of  an  express  promise,  and  cases 
derstood  and  always  supposed  that  in  of  an  implied  promise,  applicable  to 
the  commercial  world,  letters  of  credit  transactions  of  this  sort.  Again,  sup- 
of  this  character,  were  treated  as  in  the  pose  when  the  plaintiffs  were  about  to 
nature  of  negotiable  instruments;  and  advance  their  money  on  their  bills, 
that  the  party  giving  such  a  letter  held  with  the  letter  of  credit  before  them, 
himself  out  to  all  persons  who  should  a  partner,  or  authorized  agent  of  the 
advance  money  on  bills  drawn  under  firm  of  Wig^in  &  Co.,  had  stood  by 
the  same,  and  upon  the  faith  thereof,  as  and  said:  Take  these  bills  on  the  faith 
•contracting  with  them  an  obligation  to  of  this  letter  of  credit,  and  our  house 
accept  and  pay  the  bills.  And  I  con-  will  duly  accept  and  pay  them;  and, 
fess  myself  totally  unable  to  compre-  upon  the  faith  of  that  statement,  the 
hend  how,  upon  any  other  understand-  money  was  advanced,  and  the  bill  was 
ing,  these  instruments  could  ever  pos-  taken ;  could  there  be  doubt  that  there 
sess  any  general  circulation  and  credit  would  be  a  privity  of  contract  directly 
in  the  commercial  world.  No  man  created  between  the  plaintiffs  and 
ever  is  supposed  to  advance  money  the  defendant,  and  that  they  might, 
4ipon  such  letter  of  credit  upon  the  by  law,  compel  them  to  accept 
roere  credit  of  the  party,  to  whom  the  and  pay  the  bill,  or    indemnify  them 
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for  the    breach    thereof?     And    jet,  1663),  treats  it  as  a  clear  case  of  a  suf- 

stripped  of   its    mere    external    form,  ficient  consideration;  that  it  is  a  mer- 

that  is  the  very  case  before  the  court,  cantile  transaction,  and  that  the  very 

The  letter  of  credit  was  drawn  to  be  nature  of  it  imports  an  undertaking  to 

carried  abroad,  and  to  be  shown  to  any  the  persons  taking  the  bills  to  honor 

person  or  persons  who  would  advance  them. 

funds  thereon  to  the  drawers;   and  it        **Lord     Mansfield    went    further 
imported  that  if  any  persons  to  whom  in  that  case,  and  held^  that  the  agree- 
it  was  shown  should  advance  the  money  ment  to  accept  amounted  to  an  actual 
and  take  the  bills  on  the  faith  thereof,  acceptance  in  favor  of  the  party,  upon 
the  defendant  would  accept  and  pay  the  the  ground  that  he  advanced  the  moner, 
bills.    Their  letter  of  credit  spoke  this  and  drew  the  bill  upon  the  faith  of  the 
language  to  all  the  world  as  expressively  prior  negotiations  and  promise.     Ma. 
as  if  they  had  stood  by   and  repeated  Justice  Yates,  in  the  same  case,  said 
it  by  their  agent.  that  *  Any  damage  to  another,  or  sus- 
*'Take  this  case  of  common  letter  of  pension, 'or  forl^arance  of  a  right,  is 
guaranty,  where  the  guarantor  saj's,  in  foundation  for  an  undertaking,  and  will 
general  terms,  in  a  paper  addressed  to  make  it  binding,  although  no  actual 
A  B,  the  party  for  whose  benefit  it  is  benefit  accrues  to  the  party  undertak- 
given:  'Thereby  guarantee  to  any  per-  ing.'     Headde^:  'Now,  here,  the  prom- 
son  advancing  money  or  selling  goods  ise  and  undertaking  of  the  defendants 
to  A  B,  not  exceeding  one  hundred  dol-  did  occasion  a  possibility  of  loss  to  the 
lars,  the  payment  thereof  at  the  expira-  plaintiffs.*      In  the  case  at  bar  a  benefit 
tion  of  the  credit,  which  shall  be  given  did,  in  fact,  accrue  to  Wiggin  &  Co.; 
therefor.*    Can  there  be  a  doubt  that  for  in  no  other  way  could  they  have  re- 
any    person  making    the    advance  or  ceived  the   interest  and   advances  in- 
selling  the  goods  upon  the  faith  of  the  tended  to  be  obtained  by  th'^  grant  of 
letter,  is  entitled  to  treat  the  paper  as  the    letter    of  credit.    In    Pierson    v, 
containing    a   direct    and     immediate  Dunlop  (Cowper  R.  571,  573),   and  in 
promise  to  himself   to  guarantee  the  Mason  v.    Hunt    (i    Doug.    R.    297), 
payment,     notwithstanding    it   is    ad-  Lord  Mansfield  took  notice  of  the 
dressed  to   A   B?    In  the  commercial  true  distinction  between  cases  where  a 
world,  as  far  as  I  know,  no  doubt  has  promise    enures     solely    between    the 
yet  ever  been  entertained  on  this  sub-  parties  and  where  it  enures  in  favor  of  a 
ject;  and  yet  transactions  of  this  sort  third  person  also.      *It  has  been  truly 
are  of  every    day's  occurrence,  espe-  said,  as  a  general   rule  (was   his   lan- 
cially  where  the  person  by  whom  the  guage),  that  the  mere  answer  of  a  mer- 
advance  is  to  be  made  is  uncertain  or  chant  to  the  drawer  of  a  bill,  saying  he 
unknown.      The    case    of    Adams    v,  will  duly   honor   it,  is  no  acceptance, 
Jones  (12  Peters  207,  213)  is  in  point  unless  accompanied  with  circumstances 
to  show  that  such  a  guarant3%  in  such  which  may  induce  a'  third  person  to 
general  terms,  will  bind  the  guarantor  take  the  bill  by  endorsement.      But  if 
in  favor  of  any  person  who  shall  trust  there  are   such   circumstances   it   mar 
the  party  upon  the  faith  and  credit  of  amount  to  an  acceptance,  althou|^  the 
the  guarantj'.    There  is  no  pretence,  in  answer  be  contained  in  a  letter  to  ihe 
such  a  case,  to  say  that  there  is  not  a  drawer.*    The  cases  of  Johnson  t».  Col- 
sufiicient  consideration  for  the  promise  lings  (East  R.  98),  and  Clark  1?.  Cock 
or    obligation;    for    the    consideration  (4  East  R.  56),  do  not,  in  any  manner. 
need  not  be  immediately  for  the  benefit  shake  the  propriety  of  this  doctrine,  as 
of  the  guarantor;  but  will  be  sufficient  to  its  creating  a  privity  of  contract  be- 
if   there  be  a    valuable    consideration  tween  the  parties,  whether  it  amounts  to 
moving  from  the  guaranty,  at  there-  an  acceptance  or  not;    and    Mr.  Jis- 
quest  of  the  guarantor,   in   favor  of  a  tice    Le  Blanc,   in    botli    cases,   ex- 
third  person,  for  whom  the  benefit  is  pressly  recognized  Lord  Mansfield's 
designed.     It  is  like  the  common  case,  doctrine,  as  containing  the  true  limiu- 
where  one  man,  for  a  valuable  consid-  tion  of  distinction  which  ought  to  «-'o\  • 
eration  of  forbearance,    or    otherwise,  ern  in  all  cases  of  this  sort.      In**the 
undertakes  to  pay  the  debt  of  another,  case  of  Johnson  v.  Collings,  as  well  » 
The  question  is  not  of  gain  to  the  per-  in    the   case    of    Milin     z»,     Prcst     (4 
son,  but  of  loss  or  detriment  or  delay  on  Camp  R.  393),  the  promise  to   acce{»t 
the  part  of  the  promisee.  Lord  Mans-  had  not  been  shown  to  the  party  taking 
field's  whole  reasoning,  in  the  case  of  the  bill,  and,  therefore,  the  bill  *was  not 
Pillans   V.  Van  Mierope  (3   Burr.  R.  taken  on  the  faith  thereof. 
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"Nor,  indeed,  had  it  been  authorized,  subject  to  such  conditions.'     Now,  it  ir 
to  be  shown  to  the  party,  which  con-  impossible  to  read  this  language   and 
stitutes  the  striking  difference  between  not  to  feel  that  if  the  case  were  one  of 
such  a  promise  and  a  letter  of  credit;  the   letter  of  credit,  designed   by   the 
the  letter  being  ex  vi  termini^  designed  parties  to  be  used  upon  the  exchange, 
to  be  shown  if  necessary,  to  obtiin  the  it  would  necessarily  create  a  privity  of 
very  credit  or  advances  from  a  third  contract  between  the  party  advancing 
person.      Lord   Mansfield,   indeed,  his   money   and   the    drawee,   binding 
guarded  himself  on  this  very  point,  and  upon  the  latter.     In  short,  the  contract 
said,  not  that  it  always  does  create  an  would  be  a  contract,  not  with  the  drawer 
acceptance,  but  that  it  may  do  so.     Now  alone,  but  with  him  and  the  party  who 
if  it  would,  in  any  case,  create  an  ac-  should  advance  the  money  on  the  faith 
ceptance,  a  fortiori  it  would  create  a  of  the  letter.     See    S.   P.   Com.   Dig. 
privity  of  contract,  founded   upon  the  Merchan  F.  3,  which  cites  Mar.  36,  Ma. 
promise  to  accept;  for  the  latter  must  in  71,  76.    I  have  seen  no  case  in  England 
all  cases  constitute  the  foundation  of  the  which  shakes,  much  less  which  over- 
former.      In    none   of  the  cases    was  turns  this  doctrine.     And  if  there  were, 
the   point    presented     exactly     under  I  should  pause  a  great  while  before  I 
the  view  in  which  it  now  comes  before  could  bring  my  mind  to  desert  the  clear 
the  court.    In   neither    of   them    was  judgment  of  that  great  judge    Lord 
there  a  letter  of  credit  designed  to  cir-  Mansfield,  never  excelled  as  a  judge 
culate,  and  thus  to  preserve  credit  to  in   the    administration   of  commercial 
the  bills  which  should  be  drawn.     And  jurisprudence,  upon  a  question  of  such 
not  one  word,  in  the  reasoning  of  any  of  plain  equity  and  justice,  in  favor  of  any 
these  cases,  hints  at  any  suggestion  that  other  and  subsequent  adjudication   by 
a  letter  of   credit,  in  its    commercial  other  minds.      I   consider  a  letter  of 
sense,  would  not  create  such  a  privity, if  it  credit,  drawn  like  the  present,  for  pur- 
was  intended  to  be  shown  and  used  to  poses  of  a  general  nature  to  be  equiva- 
induce  any  third  person    to    advance  lent  in  import  and    intention   to    the 
money  on  bills.     If  the  question  were  following  language:  'Take  this  letter  of 
entirely   new,  I  confess  that  I  should  credit;  show  it  to  any  person  whatso- 
not  entertain  the  least'  doubt  that  ac-  ever,  and   I  promise  any  person  who 
cording  to  the  known  course  of  mer-  shall,  on  the  faith  thereof,  advance  you 
cantile  transactions  upon  letters  of  credit  money  on  bills  drawn  within  the  scope 
of  this  sort,  the  giver  and  the  receiver  thereof,  that   I   will   accept    and    pay 
intended  them  to  be  a  circulating  me-  those  bills.'    I  confess  myself  unable  to 
dium  of  credit  for  the  receiver;   and  perceive,  upon  any  grounds  of  the  com- 
that  the  promise  to  accept  should  be  mon  law  or  of  common  sense  and  justice, 
an   obligatory  contract  with    any  and  why  such  a  circulating  promise  should 
every     person,    who    should    advance  not  be  obligatory.     But,  be  the  English 
money  on  the  liills  on  the  faith  thereof,  doctrine  as  it  may,  the  present  case 
The  language  of  Lord  Mansfield,  in  must  be  governed,  not  by  that  law,  but 
Mason  v.  Hunt  (i   Doug.  297,  299),  is  by   the   commercial  law   of   America, 
exceedingly    strong   for    this    purpose,  where  the  contract  was   entered  into. 
'There  is  no  doubt*  (said  he)  'that  an  And  it  is  perfectly  clear,  at  least  ina  ju- 
agreement  to  accept  may  amount  to  an  risprudence  which   is  enforced   in   the 
acceptance;  and  it  maj'  be  couched  in  Supreme  Court  of  the  United  States, 
such  words  as  to  put  a  third  person  in  that  a  letter  written  within  a  reasonable 
a  better  condition  than  the  drawer.     If  time  either  before  or  after  the  date  of  the 
one  man  gives  credit  to  another,  and  bill  of  exchange  describing  it  in  terms  not 
makes  an  absolute  promise  to  accept  to  be  mistaken,  and  promising  to  accept 
the  bill,  the  drawer,  or  anj'  other  person  it,  is,  if  shown  to  the  person  who  after- 
may  show  such  promise  upon  the  ex-  wards  takes  the  bill  on  the  credit  of  the 
change  to  get  credit;  and  a  third  per-  letter,  a  virtual  acceptance,  binding  upon 
son,   who  should  advance  his  money  the  person  who  makes  the  promise.  This 
upon  it  would  have  nothing  to  do  with  was  expressly  so  held  by  the  supreme 
the  equitable  circumstance  which  might  court  in  Coolidge  v.  Payson  (2  Wheat, 
subsist    between  the  drawer  and  the  U.  S.  66,  75),  and  has  been  fully  recog- 
acceptor.    But  an  agreement  to  accept  nized  and  established  by  that  court  in 
is    still  but  an  agreement;  and  if  it  is  every  subsequent  case  which  has  arisen 
conditional,  and  a  third  person  takes  on    the    subject,     and    especially     in 
the  bill,    knowing    of  the  conditions  Schimmelpennich  v.    Bayard   (i    Pet. 
annexed  to  the  agreement,  he  takes  it  U.S.  284}  and  Boyce  v.  Edwards  (4Pet. 
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U.  S.  1 1 1).     Now,  it  is  plain  that  if  such  his  inducement  for  taking  the  bill.    He 
a  promise  becomes,  as  it  were,  a  circu-  pays  his  money  upon  the  faith  of  it  and 
lating   promise  to  accept  the  bill  when  is  entitled  to  claim  a  fulfilment  of  it 
drawn  in  favor  of  and  to  any  party  who  It  is  not  a  case  falling  within  the  object 
shall  take  the  bill  upon  the  faith  of  such  or  the  mischiefs  of  the  statute  of  frauds, 
promise  and  operates  as  an  acceptance  If  A  says  to  B,  ^Pay  so  much  money  to 
of  the  bill,  it  must  be  because  the  prom-  C,  and  I  will  repay  it  to  you,'  it  is  in 
ise  to  accept  in  such  a  case  is  a  promise  original,  independent  promise,   and  if 
by  intendment  made  to  the  party  who  the  money  is  paid  upon  the  faith  of  it 
takes  the  bill,  and  then  at  his  election  it  it  has  been  always  deemed  an  obliga- 
may  be  treated  as  an  acceptance  or  as  tory  contract,   even   though  it   be  bv 
a  promise  to  accept.    This,   therefore,  parol;  because  there  is  an  original  con- 
alone  would  establish   the  point  of  a  sideration  moving  between  the  Imroedi- 
privity  advancing  the  money  and  taking  ate  parties  to  the  contract.     Damage  to 
the  bill  on  the  credit  thereof,  and  it  is  the  promisee  constitutes  as  good  consid- 
manifestly  founded  on  a  sufficient  con-  eration  as  benefit  to  the  promisor.    In 
sideration.     Now,  I  know  of  no  just  or  cases  not  absolutely  closed  by  authority 
reasonable  ground  upon  which   a  dis-  this  court  has  already  expressed  a  strong 
tinction  can  be  maintained  between  an  inclination  not  to  extend  the  operation 
implied  acceptance  in  favor  of  the  per-  of  the  statute  of  frauds,  so  as  to  embrace 
son  who  makes  advances  and  takes  the  original  and  distinct  promises,  made  bv 
bill  under  such  circumstances    and  a  dinerent  persons   at    the     same    time 
promise  to  accept    the   bill.     In  each  upon  the  same  general   consideration, 
case  it  enures  as  a  direct  contract  with  D*Wolf  v,  Rabaud,  i  Pet.  (U.  S.)  4761 
the  party,  founded  upon  the  intent  and  Then,  again,  as  to  the  consideration,  it 
the  object  of  the  letter  of  credit  or  the  can  make  no  difference  in  law  whether 
written  promise;  and  he  has,  and  ought  the  debt  for  which  the  bill  is  taken  is  a 
to  have  his  election  either  to  treat  it  as  pre-existing  debt  or  money  paid  for  the 
a  positive  acceptance  or  as  a  promise  to  bill.     In  each  case  there  is  a  substan- 
accept  made  directly  to  him   through  tial  credit  given   by  the   party   to  the 
the  open  letter  of  credit  addressed  to  drawer  upon    the  bill,   and    the   party 
him,  either  specially  or  generally,  for  parts  with  his  present  rights  at  the  in- 
that  purpose.      Such  is   the    doctrine  stance  of  the  promisee,  whose  promise 
which  for  many  years  I  have  constantly  is  substantially  a  new  and  independent 
supposed  to  be  well  established  in  the  one,  and  not  a  mere  g^uaranty  of  the  ex- 
practice  of  the  commercial  world,  and  isting  promise  of  the  drawer.     Under 
therefore,  never  questioned  in  courts  of  such   circumstances    there  is   no   sub- 
justice,  and  upon  this  very  doctrine  my  stantial  distinction,  whether  the  bill  be 
judgment  proceeded  in  the  recent  case  then  in  existence  or  be  drawn  afterward'?^. 
of  Baring  v,  Lyman    (i   Story  U.  S.  In  each  case  the  object  of  the  promise 
397,  414,  415).     It  does   not,  however,  is  to  induce  the  party  to  take  the  bill 
rest  upon  my  single  opinion;  but  it  has  upon  the  credit  of  the  promise;  and  if 
been  fully  recognized  by  the  Supreme  he  does  so  take  it,  it  binds  the  prom- 
Court  of  the  United  States.     In  Towns-  isor.     The  question  whether   a    parol 
ley  V,  Sumrall   (2  Pet.  U.  S.  170,  181),  promise  to  accept  a  nonexisting    bill 
the  court  said :  *  If  a  person  undertakes,  amounts  to  an  acceptance  of  the  MIL 
in  consideration  that  another  will  pur-  when  drawn,  is  quite  a  different  que$- 
chase   a  bill   already  drawn  or  to  be  tion,  and  does  not  arise  in  this  case. 
thereafter  drawn,  and  as  an  inducement        If  the  promise  to  accept  were  bind- 
to  the  purchaser  to  accept  it,  and  the  ing,  the  plaintiff  would  be  entitled   to 
bill  is  drawn  and  purchased  upon  the  recover,    although    it    should    not    be 
credit  of  such  promise  for  a  sufficient  deemed     a     virtual     acceptanc^e.      In 
consideration,  such  promise  to  accept  Boyce  v.  Edwards.  4  Pet.  (U.  S.)  11 1, 
is   binding  upon   the   party.'     It  is  an  121-123,  the  court  held    that  if,  in   the 
original  promise  to  the  purchaser,  not  particular  case,  by  reason  of  the  bill  to 
merely    a     promise     for    the  debt  of  be  drawn  not  being  definitely  described. 
another,  and  having  a  sufficient  consid-  in  the  manner  limited   by   the  case  01 
eration  to  support  it  in  reason  and  justice  Coolidge  v,  Payson,  2  Wheat.  (U.  S'i 
a&  well  as  in  law,  it  ought  to  bind  him.  75,  the  promise  to  accept    vrould  not 
It  is  of  no  consequence  that  the  direct  operate  as  an  acceptance  of  the  bill  in 
consideration  moves  to  a  third  person,  favor  of  the  party  receiving  it,  still  it 
as  in  this  case  to  the  drawer  of  the  bill;  would  operate  as'^a  promise  to  him  to 
for  it  moves  from  the  purchaser  and  is  accept  the  bill  when  drawn,  and  thus 
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\yt  equally  available  for  him.  The  ions,  not  merely  as  authorities  (although 
language  of  the  court  upon  the  oc-  that  would  be  a  decisive  ground),  but 
casion  was:  The  rule  laid  down  in  Cool-  upon  principle  as  tending  to  further 
idge  V.  Payson  requires  the  authority  and  establish  commercial  confidence, 
to  be  pointed  to  the  specific  bill  or  bills  and  to  give  that  sanctity,  circulation 
to  which  it  is  intended  to  be  applied,  in  and  faith  to  letters  of  credit  which 
order  that  the  party  who  takes  the  bill  constitute  the  very  foundation  upon 
upon  the  credit  of  such  authority  may  which  they  were  'first  built,  and  by 
not  be  mistaken  in  its  application.*  which  alone  they  can  be  sustained  in 
And  again:  'The  distinction  between  the  business  of  modern  commerce, 
an  action  on  a  bill,  as  an  accepted  bill,  My  judgment,  therefore,  is,  that  the 
and  one  founded  on  a  breach  of  prom-  plaintiff  is  entitled  to  recover  the 
ise  to  accept,  seems  not  to  have  been  amount  of  the  damages  sustained  by 
adverted  to.  But  the  evidence,  neces-  the  refusal  of  the  defendants  to  accept 
sary  to  support  the  one  or  the  other,  is  the  bill  in  controversy.  What  should 
materially  different.  To  maintain  the  those  damages  be  ?  Should  they  cover 
form,  as  has  already  been  shown,  the  all  the  money  actually  paid  upon  the 
promise  must  be  applied  to  the  particu-  protested  bills  by  the  plaintiff,  includ- 
lar  bill  alleged  in  the  declaration  to  ing  re-ezchange,  together  with  interest, 
have  been  accepted.  In  the  latter,  the  or  should  the  exchange  be  excluded  ? 
evidence  may  be  of  a  more  general  It  is  clear,  that  the  acceptor  is  not, 
character,  and  the  authority  to  be  ordinarily,  bound  to  any  holder  to  pay 
drawn  may  be  collected  from*^  circum-  re-exchange,  upon  his  refusal  to  pay 
stances,  and  extended  to  all  bills  coming  the  bill ;  but  only  to  pay  the  principal 
fairly  within  the  scope  of  the  promise,  and  interest.  But,  here,  the  drawees 
Courts  have  latterly  leaned  very  much  (the  defendants)  have  promised  to  ac- 
against  extending  the  doctrine  of  implied  cept  and  pay  the  bill  upon  a  sufficient 
acceptance,  so  as  to  sustain  an  action  consideration;  and  I  do  not  perceive 
upon  the  bill.  For  all  practical  pur-  any  ground  why  the  defendants  should 
poses  in  a  commercial  transaction  not  be  bound  to  indemnify  the  plaintiff 
in  bills  of  exchange,  such  collateral  ac-  against  all  losses,  including  re-exchange, 
ceptances  are  extremely  inconvenient  which  have  been  the  natural  and  neces- 
and  injurious  to  the  credit  of  the  bills;  sary  consequence  of  their  refusal  to 
and  this  has  led  judges  frequently  to  perform  their  contract  made  with  the 
express  their  dissatisfaction  that  the  plaintiffs.  The  defendants  are  not  sued 
rule  had  been  carried  as  far  as  it  has;  as  acceptors,  but  as  speclbl  contractors, 
and  their  regret  that  any  other  act  than  who  have  broken  their  contract,  by 
a  written  acceptance  on  the  bill,  had  which  breach  the  plaintiffs  have  been 
ever  been  deemed  an  acceptance.  As  compelled  to  apply  the  very  moneys 
respects  the  right  and  the  remedy  of  including  re-exchange,  which  they  now 
the  immediate  parties  to  the  promise  to  seek  to  recover  back.  It  seems  to  me, 
accept,  and  all  others  who  may  take  that  they  are  entitled  to  the  full  amount 
bills  upon  the  credit  of  such  promise,  paid  by  them,  and  interest  upon  the 
they  are  equally  secure,  and  equally  same  from  the  time  when  it  was  paid, 
attainable  by  an  action  for  the  The  interest  should  be  the  interest  of  the 
breach  of  the  promise  to  accept  as  place  where  the  money  was  payable  by 
they  could  be  by  an  action  on  the  the  plaintiffs  and,  of  course,  where 
bill  itself.'  The  case  of  Adams  v,  they  were  to  be  reimbursed.  The  case 
Jones  (12  Peters  207,  213)  is  equally  of  Klgg  v,  Lindsay  (7  C ranch  (U.  S. 
explicit  to  show  that  a  written  promise,  500)  seems  to  me  a  clear  and  satisfac- 
made  to  one  person,  may  enure  as  a  torj'  authority  that  the  plaintiffs  are 
promise  in  favor  of  another  person,  entitled  to  a  full  reimbursement  of  all 
who  gives  credit  on  the  footing  of  that  the  sums  paid  by  them  including  re- 
promise,  where  the  terms  of  the  letter  exchange  ? '  This  also  appears  to  have 
are  such  as  to  prove  that  it  was  in-  been  the  opinion  of  Mr.  Justice  Bay  ley 
tended  to  be  shown  and  to  produce  in  his  work  on  Bills  of  Exchange 
that  very  credit.  The  case  of  Carnegi  (Bayley  on  Bills,  p.  353,  5th  Lon- 
v.  Morrison,  2  Mete.  R.  381,  395,  3^,  don  ed.  1830;  Id.,  Amer.  ed.,  p.  380). 
is  also  an  authority  to  the  same  J>ur-  It  was  also  directly  affirmed  by  Lord 
pose;  and,  indeed,  it  nms  on  all  fours  Camden,  in  Francis  v.  Rucker  (Amb- 
with  the  present  case.  It  is  unnecessary  ler  R.  272).  Pothier  holds  that  the 
forme  to  add,  that  my  own  judgment  is  holder  in  the  same  manner  as  the  drawer 
persuasively  govern^  by  these  decis-  would  be  liable  (Pothier  de  Change,  n. 

249 


VodM  of  OonpUanoe.        LE  TTER  OF  CREDIT.  Hov  Oooitraad. 

6.  When  Kotioe  of  Compliamoe  with  Bequert  to  be  Given  the  Writer 
of  the  Letter. — Where  the  letter  of  credit  contains  a  direct  promise 
on  the  part  of  the  writer  to  honor  the  bills  of  the  drawer,  or  to 
pay  the  debt,  and  he  absolutely  makes  the  liability  his  own,  no 
notice  is  necessary  to  be  given  him.  It  is  then  an  original  sub- 
stantial undertaking,  and  the  law  on  the  subject  of  securityship 
undertakings  cannot  be  applicable.^ 

And  the  rule  requiring  notice  of  the  acceptance  of  a  guaranty 
and  of  the  intention  to  act  under  it,  applies  only  in  those  cases 
where,  in  legal  effect,  the  instrument  is  merely  an  offer  or  pro- 
posal, acceptance  of  which  by  the  guarantee  is  necessary  to  that 
mutual  assent  without  which  there  can  be  no  contract,* 

7.  How  Construed. — The  language  should  receive  a  reasonable 
interpretation,  according  to  the  intent  as  disclosed  by  the  instru- 
ment and  the  surrounding  circumstances.  Any  ambiguity  should 
be  taken  most  strongly  against  the  party  who  induces  the  other 
to  give  credit  to  the  supposed  intent.*  It  is  to  be  construed  ac- 
cording to  the  law  of  the  place  where  it  is  made  payable.* 

117),  which  is  carrying  the  rule  beyond  biguitj  upon  the  party  creating  it.     But 

what  our  law  seems  to  justify.    (Napier  no  special   rules,  different  from  those 

V,  Schneider,  12  East.  R.420;  Woolsey  7^  which  apply  to  other  contracts,  go%"em 

De  Crawford,  2  Camp.  R  445).  For  this  it,  and  it  ought   to  receive  a    fair  and 

reason  I  am  of  opinion  that  the  whole  liberal  interpretation  according  to  the 

damages  and  costs,  and  expenses  paid  true  import  of  its  terms.     It  being  an 

by  the  plaintiffs,  including  re-exchanee,  engagement  for  the  debt  of  another, 

with  interest,  are  to  be  included  in  me  there  is  certainly  no  reason   for  giving 

judgment  for  the  plaintiff."  it  an  expandeci  signification  or  liberal 

1.  Lonsdale  v,  Lafayette  Bank,  18  construction  beyond  the  fair  import  of 
Ohio  142*,  Lanusse  v.  Barker,  4  W.  S.  its  terms.  On  the  other  hand,  as  guaran- 
Cond.  Rep.  204.  ties  are  contracts  of  extensive  use  in 

2.  See  review  of  authorities  in  Davis  the  commercial  world,  upon  the  faith  of 
V.  Wells,  104  U.  S.  159;  s.  c,  26  Co'op.  which  large  credits  and  advances  are 
686.  And  see  Guaranty,  9  Am.  &  made,  care  should  be  taken  to  hold  the 
Eng.  Encyc.  of  Law  78.  party  bound  to  the  full  extent  of  wiiat 

S.  Lafargue  v,  Harrison,  70  Cal.  385.  appears  to  be  his  engagement.     L.etters 

To  construe  the  words   with  wise  and  of   guaranty    are    commercial    instru- 

technical  care  would  not  only  defeat  jnents,  generally   drawn    up   by    nier- 

the  intentions  of  the  parties,  but  render  chants,  sometimes  inartificial  and  often 

such  instruments  too  unsafe  a  basis  to  loose  in  their  structure  and  form.  They 

rely  upon  for  extensive  credits.     Law-  should  not,  therefore,  be  construed  with 

rence  t/.  McCalmont,  2   How.  (U.  S.)  nice  and  technical  care,  but  according 

449.  to    the    facts    and    circumstances    ac- 

For  the  interpretation  of  guaranties,  companying  the  transaction,  hol<ling  in 
the  cases  lay  down  very  opposite  rules,  view  as  the  main  object  the  ascertain- 
Some  of  them  incline  to  construe  the  ment  and  effectuation  of  the  intentions 
guaranty  most  strongly  against  the  of  the  parties.  Daniell  on  Negot.  Insu, 
guarantor,  on  the  ground  that  the  words  $  1755*  ^i^^^g  Douglass  v,  Reynolds^  7 
of  the  instrument  are  to  be  taken  most  Pet.  (U.  S.)  113;  Lee  v,  Dick,  10  Pet- 
strongly  against  the  party  using  them.  (U.  S.)  493;  Lawrence  v.  McCalmont, 
Others  construe  it  strictly  because  it  is  2  How.  (U.  S.)  449;  Bell  v.  Brueiu  i 
(generally)  an  engagement  to  answer  for  How.  (U.  S.)  187;  Mauran  v.  Bullus, 
the  debt  of  another.  Certainly,  where  i6Pet.  (U.  S.)528;  Moore  v.  Holt,  10 
there  are  ambiguous  phrases  used,  they  Gratt.  (Va.)  2&f;  Smith  v.  Dann,  6 
are  to  be  taken  most  strongly  against  Hill  (N.  Y.)  543;  Mussey  v.  Rajner, 
the  guarantor,  upon  the  general  princi-  22  Pick.  (Mass.)  228. 
pie  which   throws   the  burden  of  am-        4.  Russell  v.  Wiggin,  2  Story  (U.S.) 
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LETTEB  OP  BECOMHEHDATIOK.— See  note  i. 

LETTEE8— (See  also  Address  of  Letters;  Letters  of 
Credit;  Literary  Property;  Mail;  Privileged  Communica- 
tions; Libel  and  Slander). 


I.  Definition,  251. 

a.  Property  in  Letters,  251.  [253. 

a.  Injunction   Against  Publishing^ 

h.  Against  Openings  253. 

3.  Property  of  Receiver  iii  Letters,  25^^. 

4.  Contracts  Made  by  Correspondence, 

254- 

a.  What  Letters  Constitute  a  Con- 

tract f  254. 

b.  Now  Meaning  Determined^  255. 

c.  Contract  Completed   by    Posting 
Letter^  355. 

5.  Letters  **Without  Prejudice,"  257. 

6.  Decoy  Letters,  257. 

7.  Wrongful  Detention,  258. 

8.  Losses  through  Negligence,  258. 

9.  Evidence,  258. 


a.  For  and  Against  Whom  Admis- 

sible^ 259. 

b.  Admissible  to  Show  Purpose^  260. 

c.  Presumption  of  Reception,  260. 

d.  Letterpress  Copies,  261. 

e.  Letters  Written  by  Agents^  262. 

f.  Letters  Written  to  Agents,  262. 

g.  Unanswered  Letters,  263. 
h.  Dates  and  Marks,  263. 

I.  Address,  263. 

j.    To  Persons   Alleged  to  Be  In- 
sane, 264. 
h.  Impeaching  Witness,  264. 
/.    Conspirators,  264. 
m.  Possession  of  Letters,  264. 
n.  Between  Husband  and  Wife,  265. 
o.  Action  on  Contract,  265. 


1.  Definition. — A  letter  is  a  written  message,  usually  on  paper 
folded  up  and  sealed  and  sent  by  one  person  to  another.* 

2.  Property  in  Letters. — A  writer  has  an  acknowledged  right  of 
property  in  his  letters  superior  to  that  of  a  party  to  whom  the 

213;    Carnegie    v.   Morrison,  2    Met.  sion  in   Haycroft  v.  Creasey,  2    East, 

(Mass.)  381.  made  in   1801,   the  question  has  been 

Autliorltles. — Story  on  Bills  of  Ex-  settled  to  this  effect  in  England.  The 
change  (2nd  ed.);  Randolph  on  Com.  Supreme  Court  of  New  Vork  ^&/</ like- 
Paper;  Daniellon  Negt.  Inst,  (2nded.);  wise  in  Young  v.  Covell,  8  Johns.  (N. 
Edwards  on  Bills  (2nd  ed.);  Smith's  Y.)  23.  That  court  declared  it  to  be 
Mercantile  Law  (Gholson's  ed.).  well  settled  that  this  action  could  not 

1.  Where    an    action    was    brought  be   sustained   without    proving    actual 

against  certain    persons    for  giving  a  fraud  in  the  defendant,  or  an  intention 

commercial   letter  of  recommendation  to  deceive  the  plaintiff  by  false  repre- 

with  intention  to  defraud  and  deceive,  sentations.    The  simple  fact  of  making 

whereby  the  party  to  whom  the  letter  representations,  which  turn  out  not  to 

'was  addressed  gave  credit  and  sustained  be  true,  unconnected  with  a  fraudulent 

a  loss,  the  question  for  the  jury  ought  design,  is  not  sufficient.    This  decision 

to  have  been  whether  or  not  there  was  was  made  forty  years  ago  and  stands 

fraud  and  an  intention  to  deceive  in  g^v-  uncontradicted,  so    far    as    we  know, 

ing  the  letter.    If  there   was  no  such  in  the  American  courts.    Lord  v,  God- 

intention,  if  the  parties  honestly  stated  dard,  13  How.  (U.  S.)  209. 

their  own  opinion,  believing  at  the  time  S.  Lyle  v,  C^lason,   i    Cai.   (N.  Y.) 

that  they  stated  the  truth,  they  are  not  582;  2  Bouv.  L.  Diet.  68. 

liable  in  this  form  of  action,  although  To  constitute  a  written  comraunica- 

the  representation  turned  out  to  be  en-  tion  a  letter  within  postal  laws,  it  need 

tirelv  untrue.  not  be  sealed  up.    A  paper  folded  in 

Tde    gist    of   the ,  action    is    fraud  the  form   of  a  letter,  not  sealed,  con- 

in  the  defendants,  and  damage  to  the  taining  an  order  for  merchandise,  is 

plaintiff.    Fraud  means  an  intention  to  ^'mailable  matter,"  within  the  meaning 

deceive.    If  there  was  no  such  inten-  of  section  10  of  the  act  of  March  3rd, 

tion,  if  the    party  honestly   stated  his  1845  (5  Stat,  at  L.  736),  and   the  car* 

own  opinion,  believing  at  the  time  that  riage    of    such  a  letter    subjects    the 

he  stated  the  truth,  he  is  not  liable,  al-  master  of  a  steamboat  running  regu- 

though  the  representation  turned  out  larlv    on  a  mail  route  to  a    penalty. 

to  be  entirely  untrue.    Since  the  deci-  United  States  v.  Bromley,  12  How.  (U. 
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letters  are  sent.*     Unless  there  be  a  most  unequivocal  dedication 

of  private  letters  and  papers  by  the  author,  either  to  the  public 

or  to  some  private  person,  the  author  has  a  property  therein, 
and  the  copyright  exclusively  belongs  to  him.* 

S.)  88.  See  Chouteau  v.  Sir  Anthony,  tinction  between  letters  of  business  or 
n  Mo.  327;  Dewes'  Case,  Chase's  (U.  of  a  mere  private  or  domestic  charac- 
S.)  Dec.  531;  United  States  v.  Cotting-  ter,  and  letters  which  from  their  char- 
ham,  2  Biatchf.  (U.  S.)  470.  acter  and  contents  are  to  be  treated  as 

1.  Pope  V.  Curl,  2  Atk.  342;  Thomp-  literary  compositions  I  am  not  prepared 

son    V.   Stanhope,    Ambl.  737;  Gee  v.  to  admit  its  soundness  or  propriety.    It 

Pritchard,  2  Swans.  402.  is  extremely  difficult  to  say  what  fetten 

See  Howar  v.  Gunn,   X2  Beav.  462;  are  or  are  not  literarj'  compositions.  In 

Hopkins  v.  Burgh  ley,  36  L.  J.,  Ch.  504;  one  sense  all   letters  are  literary,  for 

'A  L.  R.,  Ch.  447;  Parceval  v.  Phipps,  2  they  consist  of  the  thoughts  and  lan- 

Ves.  &  B.  19;  Re  Wheatcroft,  6  L.  R.,  guage  of  the  writer  reduced  to  written 

Ch.  27;  46  L.  J.,  Ch.669;  26  W.  R.  60;  characters,  and  show  his  style  and  his 

Herman   Looz  v.  Bean,   26  L.  R.,  Ch.  mode   of   constructing   sentences,  and 

D.  306;  53  L.  J.,  Ch.  1 128;  51  L.  T.442;  his  habits  of  composition.  Many  Ict- 
32  W.  R.  994.  ters  of  business  also  embrace   critical 

S.  Folsom  V.  Marsh,  2  Story   (U.  S.)  remarks  and  expressions  of  opinion  on 

109;  Parton  f.  Prang,  3  Cliff.  (U.  S.)  various  subjects,  moral,  religious,  po- 

537;  French  v.  Maguire,  55  How.  (N.  litical  and  literary.    What  is  to  be  done 

\.)  Pr.  480;  Crowe  v,  Aiken,  2  Bliss,  in  such  cases?     Even  in  compositions 

215;  Palmer  v.  De  Witt,  47  N.  Y.  538;  confessedly  literary  the  author  may  not 

I  Morgan's  Law  of  Literature  383.  intend,  nay,  often  does  not  intend  them 

Parting  with   the  possession  of  the  for  publication;  and  yet  no  one  on  that 

paper  upon  which  it  is  written,    and  account  doubts  his  right  of  property 

the   communication   of  its  contents  to  therein  as  a  subject  of  value  to  himself 

the  receiver,  constitute  no  surrender  or  and  to   his  posterity.     If  subsequently 

dedication  of  the  author's  property  any  published  by  his  representatives  would 

more   than   in   the  case  of  any   other  they  not  have  a  copy  right  therein  ?     It 

literary   production,   the    giving    of   a  is  highly   probable  that  neither   Lord 

copy  would  be  a  like  surrender.     Bart-  Chesterfield  nor  Lord  Oxford  nor  the 

lette  V.  Crittenden,  4  McLean  (U.  S.)  poet  Gray,  nor  Cow^per,  nor  Lady  Rus- 

30Z.     See  Watson  v.  Maclean,  E.  B.  &  sell,  nor  Lady  Montague  ever  intended 

E.  77.  their  letters  for  publication  as  literair 
An  ad  /ertising  solicitor  entered  into  compositions,    although    they    abound 

a  contract  with  a  "specialist"  to  furnish  with  striking  remarks  and  elegant 
him  with  60,000  letters  which  were  in  sketches,  and  sometimes  with  the  most 
the  possession  of  the  Voltaic  Belt  Com-  profound  as  well  as  affecting  exhibitions 
pany  of  Marshall,  Michigan,  that  had  of  close  reflection  and  various  knowl- 
been  written  to  that  company  in  re-  edge  and  experience  mixed  up  with 
sponse  to  its  advertisements  of  curative  matters  of  business,  personal  anecdote 
qualities  of  the  instruments  and  articles  and  familiar  gossip.  ...  In  the 
in  which  it  dealt.  The  solicitor  paid  first  place,  I  hold  that  the  author  of 
$500  to  the  company  for  such  letters  any  fetters  (and  his  representatives), 
and  delivered  them  to  the  specialist,  whether  they  are  literary  compositioiis 
who  agreed  to  pay  him  thei-efor  $1,200,  or  familiar  letters,  or  letters  of  business, 
and  did  pay  him  I500,  but  refused  to  possess  the  sole  and  exclusive  copy- 
pay  him  the  balance,  claiming  that  the  right  therein;  and  no  persons,  neither 
letters  had  already  been  used  to  recover  those  to  whom  they  are  addressed  nor 
the  balance.  Held,  that  the  receiver  of  other  persons,  h^ve  any  right  or  au- 
private  letters  has  not  such  interest  thority  to  publish  the  same  upon  their 
therein  that  they  can  be  made  the  sub-  own  account  or  for  their  own  bene6t. 
ject  of  a  sale  without  the  writer's  con-  But,  consistently  with  this  right,  the 
sent,  and  that  the  contract  in  this  case  persons  to  whom  they  are  addressed 
was  void.  Rice  v.  Williams,  32  Fed.  may  have,  nay,  must  by  implication,  pos> 
Rep.  437.  sess  the  right  to  publish  any  letter  or 
Private  and  Business  Letters — Us-  letters  addressed  to  them  upon  such  oc- 
tinction. — "As    to    the    supposed    dis-  casions  as  require  or  justify  the  pabli- 
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He  has  the  exclusive  right  of  publication,  except  where  the 
receiver  finds  it  necessary  to  publish  it  for  his  own  defence  or 
justification.^  It  must  appear,  however,  that  the  writer  of  the 
letter  wrote  it  as  his  own,  and  not  as  the  mere  agent  of  another^ 
in  order  to  give  him  a  property  in  it.* 

{a)  Injunction  Against  Publishing, — The  author  of  a  letter  has 
such  a  property  in  it  that  he  may  restrain  the  publication  of  it 
by  the  receiver  or  by  a  stranger  without  regard  to  any  literary 
value  which  it  may  possess,  and  though  it  may  be  a  mere  private 
letter  of  friendship,  or  on  business.* 

And  if  the  receiver  attempts  to  publish  the  letters  or  any  parts 
of  them  against  the  wishes  of  the  writer,  and  upon  occasions  not 
justifiable,  a  court  of  equity  is  bound  to  prevent  the  publication 
by  an  injunction  as  a  breach  of  that  exclusive  property  which  the 
writer  retains.^ 

{b^  Against  Opening, — ^An  injunction  may  be  granted  to  re- 
stram  the  opening  of  letters.* 

cation  or  public  use  of  them;  but  this  4.  Pope  v.  Curl,  2  Atk.  342;  Wool- 
right  is  strictly  limited  to  such  occa-  sey  vjudc*,  11  How.  (N.  Y.)  Pr.  40;  s. 
sions."  Story,  J.,  in  Folsom  v.  Marsh,  c,  4  l5uer  (N.  Y.)  379;  Parceval  v. 
2  Story  (U.  S.)  no.  Phipps,  2  Yes.  &  B.  19.    See  Wetmore 

1.  Woolsey  v.  Judd,  4  Duer  (N.  Y.)  v.  Scovill,  3  Edw.  (N.  Y.)  Ch.  515. 

379.  5.   Schiele  v.  Brackell,  i   W.  R.  796; 

S.  Where  the  solicitor  of  a  company  Stapleton  v.  Foreign  Yineyard  Asso- 

wrote  a  letter  to    one  of  the  share-  ciation,  12  W.  R.  976;  11   L.  T.,  N.  S. 

holders  relating  to  a  guaranty  not  to  77.     See  Edington  v.  Edington,  11  L. 

part  with  his  snares  for  a  limited  time,  T.,  N.  S.  299. 

it  was  keid  that  he  had  no  such  prop-  A,  who  had  been    for    some  years- 

erty  in  it  as  would  authorize  him  to  manager   of   a  company  carrying  oa 

have  the  publication  of  it  restrained,  business    at    190  Regent    street,    sev- 

although  he  swore  that  he  wrote  it  in  ered  the  connection,  and  set  up  in  the 

his  private  capacity,  but  that  it  was  the  same  line  of  business  at  203  Regent 

property  of  die  company.     Howard  v.  street.     Letters,  some  of  them  on  his- 

Gunn,  32  Beav.  462.  own  private  affairs,  continued  to  be  oc- 

8.  Woolsey  V.  Judd,  4  Duer  (N.  Y.)  casionally  addressed  to  A,  190  Regent 
379;  Denis  v.  Leclerc,  x  Mart.  (La.)  street,  as  to  which  letters,  forwarded 
297;  8.  c,  5  Am.  Dec.  712;  Eyre  v.  by  the  post  office  to  190,  the  company 
Higbee,  35  Barb.  (N.  Y.)  502;  s.  c,  22  claimed  the  right  of  opening  and  de- 
How.  (N.  Y.)  Pr'.  198;  Grigsby  v,  ciding  whether  they  were  intended  for 
Breckenbridge,  2  Bush  (Ky.)  '480;  A,  or  for  themselves.  Upon  motion  by 
Granard  v.  Dunkin,  i  Ball  &  B.  207;  A,  to  restrain  the  company  from  re- 
Thompson  V.  Stanhope,  Ambl.  737;  ceiving  and  opening  letters  addressed 
Gee  V.  Pritchard,  2  Swan.  403;  Pope  v.  "A,  190  Regent  street,"  and  bearing  no 
Curl,  2  Atk.  342;  Howard  v.  Gunn,  32  external  indication  that  they  were  in- 
6eav.462;  Palin  V.  Gathercole,  I  Colly  tended  for  the  company,  and  also  to 
565;  Andrew  z>.  Raeburn,  31  L.  T.,  N.  restrain  the  postmaster  general  from  de- 
S.  73;  22  W.  R.  564;  9  L.  K.,  Ch.  522.  livering  letters  so  directed  to  any  other 

The  author  of  any  letter  or  letters,  than  A's  present  address  (203  Regent 


or  his  representatives,  whether  they  are  street),  ^r/e/,  that  as  against  the  post- 
literary  compositions  or  familiar  let-  master  general,  who  had  been  improp* 
ters,  or  letters  of  business,  possesses  the  erly  brought  before  the  court,  the  mo- 
sole  and  exclusive  right  of  publishing  tion  must  be  refused;  but  that  the 
the  same;  and  they  cannot  be  published  company  must  give  an  undertaking 
^writhout  his  consent  by  the  person  to  until  the  hearing,  not  to  open,  except 
'whom  they  are  addressed  or  by  any  in  A*s  presence,  letters  addressed  to 
other.  Woolsey  v.  Judd,  4  Duer  (N.  him  at  190  Reeent  street,  unless,  after 
^0  397*  ^^^  notice,  A  should  not  attend  at  the 
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8.  Property  of  Booeivor  in  Letter. — ^The  recipient  of  a  private 
letter  sent  without  any  reservation,  express  or  implied,  is  invest- 
ed with  the  general  property  in  such  letters,  qualified  only  by 
the  incidental  right  in  the  author  to  publish  and  prevent  publi- 
cation by  the  recipient  or  any  other  person.  The  general  prop- 
erty implies  the  right  in  the  recipient  to  keep  the  letter  or  destroy 
it,  or  to  dispose  of  it  in  any  other  way  than  by  publication.*  The 
author  is  not  entitled  to  reclaim  it  nor  is  the  receiver  bound  to 
keep  it  for  his  inspection  or  transcription.^ 

4.  Contraoti  Hade  by  Correspondeiiee. — It  is  well  settled  that  a 
contract  may  be  made  by  letters,  and  that  the  mere  reference  by 
them  to  a  future  formal  contract  will  not  prevent  their  consti- 
tuting a  binding  bargain.* 

{a)  What  Letters  Constitute  a  Contract. — An  agreement  to  em- 
ploy a  plaintiff  in  a  particular  situation  cannot  be  inferred  from 
a  direction  upon  a  letter  addressed  by  the  defendant  to  the  plain- 
tiff in  that  character,  the  letter  relating  to  the  quantum  of  salary 
only.*  But  when  the  cardinal  points  of  a  proposed  contract  are 
definitely  agreed  upon  by  letters,  the  mere  fact  that  in  the  course 
of  the  correspondence  reference  has  been  made  to  a  more  formal 
agreement,  or  subsidiary  nonessential  stipulations,  will  not  deter 
the  court  from  considering  the  agreement  arrived  at  by  the  let- 
ters as  concluded.* 

company's  office  for  the  purpose  by  a  by  his  client,  and  copies  in  his  letter 

specified  hour.     Stapletoh    v.  Foreign  book  of  his  own  letters  to  the  client. 

Vineyard  Association,  12  W.  R.  976;  after  the  client  has  transferred  the  bust- 

II  L.  T.,  N.  S.  77.  ness  to  which   such  letters   related  to 

1.  Grigsbv  V.  Breckenridge,  2  Bush  other  solicitors.  In  re  Wheatcroft.  6 
(Ky.)  484;  Hopkinson  v.  Burghley,  L.  L.  R.,  Ch.  Div.  97;  46  L.  J.,  Ch.  Dir. 
R.,  2  Ch.  App.  447.  669;  26  W.  R.  69— R. 

The  receiver  of  a  letter  has  a  sufH-  But  he  cannot  retain  letters  received 

cient  property  in  the  paper  upon  which  by  him  for  his  client.     In  re   Thomas, 

it  is  written  to  entitle  him  to  maintain  Beav.  545. 

detinue  for  it  against  the  sender,  into  8.   Bonnewell    v,  Jenkins,  L.   R.,  S 

whose  hands  it  has  come  as  a  bailee.  Ch.  D.  70,  73. 

Oliver  v.  Oliver,  11   C.  B.,  N.  S.  139;  4.  Chiodi  v.  Waters,  i  Stark.  335. 

8  Jur.,  N.  S.  512;  31  L. J.,  C.  P. 4;  10  W.  6.  Cayley  v.  Walpole,  22  L.  T^  N.  a 

R.  18;  5  L.  t.,  N.  S.  287.  900;  18  W.  R.  782. 

Friendly  and  confidential  letters  re-  So  where  a  letter  from  the  defend- 
ceived  during  her  girlhood  and  first  ant,  containing  the  terms  of  the  con- 
marriage  from  her  first  husband  and  tract  between  him  and  the  plaintil^ 
others,  as  well  as  those  received  during  concluded  bv  stating,  as  to  the  proposi- 
her  widowhood  and  second  marriage  tion  therein"  contained,  that  it  was  de- 
from  her  second  husband  and  others  sirable  that  he  should  have  an  answer 
are  the  separate  and  peculiar  property  per  return,  as  he  could  have  a  vessel  to 
of  the  wife,  like  her  jewels,  which  she  charter  at  the  price  stated,  which  woukl 
had  the  right  as  between  herself  and  not  wait  any  longer  for  the  defendant^ 
husband  to  keep  and  dispose  of  answer;  and  failing  her.  he  feared  he 
regardless  of  her  husband^s  will,  should  not  be  able  to  get  another;  and 
Grigsby  v.  Breckenridge,  2  Dana  (Ky.)  there  was  no  averment  in  the  declara- 
497-  tion    that    the  plaintiflT    had    sent  an 

2.  Grigsby  f.  Breckenridge,  2  Bush  answer  per  return.  Held,  that  lh» 
(Kv.)  481.  amounted    to    a     mere    request,    and 

A  solicitor  is  entitled  to  retain  as  his  formed  no  part  of  the  contract,  and 
own  property  letters  addressed  to  him    consequently  that  the  plaintiff  was  ea- 
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Where  a  contract  is  to  be  made  out  partly  by  written  docu- 
ments and  partly  by  parol  evidence,  the  whole  becomes  a  question 
for  the  jury.^ 

(d)  Haw  Meaning  Determined, — The  usage  of  the  place  of  the 
writer  who  first  uses  the  litigated  words  is  decisive,  unless  it  ap- 
pear that  he  accommodated  himself  to  the  usages  of  some  other 
place* 

(^)  Contract  Completed  by  Posting  Letter, — ^A  contract  is  com- 
plete upon  the  posting  by  one  party  of  a  letter  addressed  to  the 
other,  accepting  the  terms  offered  by  the  latter,  notwithstanding 
such  letter  never  reaches  its  destination.* 

titled  to  recover.   Johnson  v.  King,  2  whole.    Blockow  v,  Seymour,  17  C.  B., 

Bing.  270;  9  Moore  482.  N.  S.  107. 

1.  Blockow  V,  Seymour,  17  C.  B.,  N.  So  a  letter,  setting  forth  the  terms  of 

S.  107.  a  contract  contained  in  another  letter 

A,  having  entered  into  a  contract  for  between  the  same  parties,  is  evidence 
supply  of  iron  rails  for  Vera  Cruz,  ap-  to  go  to  the  jury  of  the  original  contract, 
phed  to  B  &  Co.,  ship  owners  and  Nelson  v.  Patrick,  2  C.  &  K.  641. 
brokers,  to  procure  vessels  to  carry  it  S.  Power  v.  Whitmore,  4  M.  &  S. 
thither;  whereupon  B  &  Co.  on  the  141 ;  Wh.  Con.,  §  637. 
19th  of  November  wrote  to  A:  "We  8.  Imperial  Land  Company  of  Mar- 
engage  to  find  tonnage  for  about  5,000  seilles,  In  re  Harris's  Case,  7  L.  R., 
tons  of  rails  to  load  at  M  for  Vera  Ch.  587;  41  L.  J.,  Ch.  621;  20  W.  R. 
Cruz,  subject  to  the  following  conditions,  690;  26  L.  T.,  N.  S.  781;  Duncan  v, 
viz,  1,000  tons  to  be  delivered  at  Vera  Toppam,  8  C.  B.  225.  But  see  British 
Crviz  in  three  months  from  this  time,  and  American  Telegraph  Company 
and  1,000  tons  per  month  afterwards."  v.  Colson,  6  L.  R.,  Exch.  108;  40  L.  J., 
After  a  long  correspondence  and  sev-  Exch.  97;  23  L.  T.,  N.  S.  868. 
eral  interviews  as  to  the  class  of  vessels  A  purchaser  offered  a  price  for  an 
to  be  chartered  and  the  flag,  B  &  Co.  estate,  and  the  vendor,  by  a  letter  sent 
on  the  nth  of  December  wrote  to  A  by  post,  and  received  by  the  purchaser 
as  follows  :  **Our  engagement  to  pro-  the  day  after  it  was  put  into  the  post- 
cure  tonnage  for  Vera  Cruz,  in  the  office,  accepted  the  offer.  Held^  that 
letter  addressed  to  your  Mr.  B  on  the  the  vendor  was  bound  by  the  contract 
19th  of  November;  and,  in  accordance  from  the  time  when  he  posted  his  let- 
therewith,  we  are  arranging  to  take  up  ter,  although  it  was  not  received  by  the 
vessels  for  the  first  shipment  of  1,000  purchaser  until  the  following  day. 
tons.  We  cannot  restrict  ourselves  to  Potter  v.  Saunders,  6  Hare  i;  Blake  v, 
vesseU  of  any  particular  flag  or  class,  Insurance  Co.,  67  Tex.  160;  Butter- 
but  will  of  course  g^ve  a  preference  to  field  v.  Spencer,  i  Bosw.  (N.  Y.)  i, 
neutral  ships  of  high  class."  On  the  25;  Mactier  v.  Firth,  9  Wend.  (N. 
15th  of  December,  B  &  Co.  wrote  to  A  Y.)  103;  Vassar  v.  Camp,  14  Barb, 
saying  that  they  would  "prefer  aban-  (N.  Y.)  354;  affirmed,  ii  N.  Y.  447; 
doning  the  contract  altogether."  And  Clark  v.  Dales,  20  Barb.  (N.  Y.) 
afterwards  on  the  same  day  A  wrote,  6x ;  Household  Fire  Ins.  Co.  v. 
"We  accept  your  offer  of  the  19th  of  No-  Grant,  4  Ex.  D.  216;  Dunlap  t;.  Hig- 
vember  last,  coupled  with  the  initialed."  gins,  i  H.  L.  Cas.  381;  Adams  v,  Lind- 
ofTer  of  the  i8th.  Messrs.  E  hold  us  to  sell,  i  B.  &  Aid.  &\\  Potter  v.  Saun- 
our  contract,  and  therefore  we  must  ders,  6  Hare  i;  Stevenson  v.  McLean* 
}iold  you  to  yours,  and  cannot  consent  5  Q.  B.  D.  346;  Thompson  v.  James,  18 
to  your  abandoning  it  as  intimated.  Dunlap  i ;  Byrne  v.  Van  Tienhoven,  5 
Jleid^  that  these  letters  did  not  consti-  C.  P.  D.  344;  Parks  v.  Comstock,  59 
tute  a  complete  contract,  but  that  re-  Barb.  (N.  Y.)  16;  Trevor  v.  Wood,  36 
course  must  be  had  to  parol  evidence;  N.  Y.  307;  s.  c,  3  Abb.  Pr.,  N.  S.  (N. 
2&nd,  consequently,  that  it  was  properly  Y.)  355;  s.  c,  26  How.  Pr.  451. 
left  to  the  jury  to  say  whether  or  not  a  When  an  application  for  shares  in  a 
binding  contract,  as  alleged  in  the  dec-  company  has  been  sent  by  post,  the 
laration,  was  to  be  inferred  from  the  contract  to  take  shares  is  complete  and 
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A  person  putting  into  the  post  a  letter  declaring  his  accept- 
ance of  a  contract  offered,  has  done  all  that  was  necessary  for 
him  to  do,  and  is  not  answerable  for  casualties  occurring  at  the 
post-office.^ 

The  party  making  the  offer  cannot  retract  after  the  acceptance 

by  his  correspondent  has  been  duly  posted.*  The  retraction, 
to  be  effectual,  must  reach  his  correspondent  before  he  has  posted 
his  acceptance.*     Nor  can  the  party  accepting  retract  his  accept- 

binding   from    the    moment    that  the  dell   on    Contracts   (2nd  ed.)  989-996. 

letter  announcing  the  allotment  U  put  In  England,  New  York  and  New  Jer- 

into  the  post,  whether  such  letter  sub-  sey,  and  in  the  Supreme  Court  of  the 

sequently  reaches  the  allottee  or  not.  United  States,  the  opposite  view   has 

Imperial  Land  Company  of  Marseilles,  prevailed,  and  the  contract    has  been 

In  re  Wall's  Case,  42  L.  J.,   Ch.  372.  deemed  to  be  completed  as  soon  as  the 

1.  Vassar  v.  Camp,  14  Barb.  (N.  Y.)  letter  of  acceptance  has  been  put  into 

341;  s.  c,  I  Kern.  (N.  Y.)  441;  Duncan  the  post  office  duly  addressed.    Adams 

V.  Toppam,   8   C.  B.  225;    Adams  v.  v.  Lindsell,  i  B.  &  Aid.  681;   Dunlap 

Lindsell,  I  B.  &  Aid.  681.  v,  Himns,  1   H.  L.    Cas.  381;  Harris 

A  letter  offering  a  contract  does  not  Case,  L.  R.,  7  Ch.  5S7;  Newcomb  v, 

bind  the  party  to  whom  it  is  addressed  De  Roos,  2  E.  &  £.  271;   Brogden   v. 

to  return  an  answer  by  the  next  post  Metropolitan  Ry.,   2   App.    Cas.    666; 

after  its  delivery,  or  to  lose  the  benefit  Household  Ins.  Co.  v.  Grant,  4  Ex.  D. 

of  the  contract.     Dunlap   v.  Higgins,  216;  Byrne  v.  Van  Tienhoven,  5  C.  P. 

I  H.  L.  Cas.  381;  12  Jur.  295.    Compare  D.  344;  2  Kent  Com.  477;  Vassar  v. 

British  and  American  Telegraph  Com-  Camp,  i  Kern.  (N.  Y.)  441;  Mactier  r. 

pany  v,  Colson,  6  L.  R.,  Exch.  108;  40  Firth,  9  Wend.  (N.  Y.)  103;  Trevor  r. 

L. J.,  Exch.  97;  23  L.T.,N.  S.  868.  Wood,  36  N.  Y.  307;  Tayloe  r,  Mer- 

By   the  regulations  of   the    French  chants*  Ins.  Co.,  9  How.  390:  Hallock  r. 

postoffice  a  person  who  has  posted  a  Commercial  Ins.  Co.,  2  Dutch.  (N.  J.) 

letter  has  a  right  (on  complying  with  268,  and  3  Dutch.  645;  British  &  Am. 

certain  forms)  to  have  the  latter  deliv-  Telegraph  Co.  v,  Colson,  6  Lr.  R^  Ex. 

ered  back  to  him  at  any  time  before  it  108. 

has  been  dispatched  from  the  office  In  Trevor  v.  Wood,  41  Barb.  (N.  Y.> 
where  it  was  posted;  and  where,  there-  268;  s.  c,  26  How.  (N,  Y.)  Pr.  467,  it 
fore,  a  letter  containing  bills  of  ex-  was  decided  that  this  principle  was  not 
change  endorsed  to  the  person  to  whom  applicable  to  contracts  by  telegraphs 
the  letter  was  addressed  was  posted  in  and  that  in  such  a  case  the  telegram  ac- 
a  French  postoffice,  held^  that  the  cepting  the  proposition  must  be  re- 
property  in  the  bills  did  not  pass  to  the  ceived  by  the  other  party  to  complete 
endorsee  until  the  letter  had  been  dis-  the  contract.  This  decision  was,  how- 
patched  from  the  office  where  it  was  ever,  reversed  by  the  court  of  appeals^ 
posted.  Cote  Ex  parte  Deveze,  In  re,  and  it  was  held  that  the  case  was  gov- 
22  W.  R.  39.  erned   by   the  doctrine  of  Mactier  r. 

When  an  offisr  is  made  by  letter  sent  Firih,  9  Wend.  (N.  Y.)  103;  s.  c^  21 
through  the  post,  and  is  accepted  by  Am.  Dec.  262,  and  that  the  transmis- 
letter,  also  sent  through  the  post,  the  sion  of  the  telegram  completed  the  con- 
contract  is  made  at  the  moment  that  tract  without  regard  to  the  time  of  the 
the  letter  is  put  into  the  post.  Re  Im-  receipt  of  it  by  the  other  party. 
penal  Land  Co.  of  Marseilles,  Harris's  Trevor  v.  Wood,"36  N.  Y.  309;  s-  c-'^ 
Case,  41  L.J,Ch.62i;  7L.R.,Ch.  587;  Abb.  Pr.  N.  S.  (N.  Y.)  357;  Hallock 
26  L.  T.,  N    S.  781;  20  W.  R.  690.  V.  Commercial   Ins.   Co  ,  2  Dutch.  (X. 

In  M'Culloch   V.  Eagle  Ins.  Co.,    i  J.)  268. 

Pick.  (Mass.)  278,  the  court  A^/c/ that  a  2.   Adams  ?>.    Lindsell,  i  B.  &  Aid. 

contract  made  by   mutual  letters  was  681;  Dunlap  t'.  Higgins,  i    H.  L^  Ca». 

not  complete  until  the  letter  accepting  381;    Potter   v.   Saunders,   6    Hare    i; 

the  offer  had  been  received  by  the  per-  Stevenson  v.  McLean,  5  Q^  B.  D.  346; 

son  making  the  offer;  and  the  correct-  Harris  Case,  7  Ch.  587.     But  see  Mc- 

ness  of  that    decision    is    maintained  Culloch  xk  Eagle    Ins.    Co.,    i    Pick. 

upon  an  able  and  elaborate  discussion  (Mass.)  283. 

of  reasons  and   authorities,  in   Lang-  8.  Byrne  v.  Van  Tienhoven,  5  C.  P- 

256 


Letton  *'Witlumt  Pndadioe."  LE  TTERS.  Decay  LetUn. 

ance  after  posting  his  letter,  although  prior  to  his  correspond- 
ent's receipt  of  it,  nor,  indeed,  if  it  never  be  received.^ 

A  party  may  always,  if  he  chooses,  make  the  formation  of  the 
contract  which  he  proposes  dependent  upon  the  actual  communi- 
cation to  himself  of  the  acceptance.* 

6.  Letters  "Without  Prejudice/' — A  letter  from  a  debtor  which  is 
stated  to  be  "  without  prejudice,"  can  never  be  relied  upon  to 
take  the  case  out  of  the  statute  of  limitations,  for  such  a  letter 
does  not  amount  to  a  new  contract,  but  is  merely  an  offer, 
which,  if  not  simply  accepted  by  the  creditor,  is  intended  to  have 
no  effect  at  all.^ 

6.  Deooy  Letters. — Where  persons  are  suspected  of  being  en- 
gaged in  the  violation  of  criminal  laws,  or  of  intending  to  com- 
mit an  offence,  it  is  allowable  to  resort  to  detective  measures  to 
procure  evidence  of  such  fact  or  intention.  Many  frauds  upon 
the  postal  revenue  and  other  laws  are  of  such  a  secret  nature 
that  they  can  be  effectually  discovered  in  no  other  way.  Accord- 
ingly, there  have  been  numerous  convictions  upon  evidence  pro- 
cured by  means  of  what  are  called  decoy  letters,  that  is,  letters 
prepared  and  mailed  on  purpose  to  detect  the  offender,  and  it  is 
no  objection  to  the  conviction,  when  the  prohibited  act  has  been 

D.  344;  Stevenson  v.  McLean,  5  Q^  B.  8.   River  Steamer  Co.,  In  re  Mitch- 

D.  346.  ell;  Ex  parte  25  L.  T.,  N.  S.  319;  6  L. 

1.   Potter  V.   Saunders,  6    Hare    i;  R.,  Ch.  822;  19  W.  R.  1130. 
Duncan  v,  Toppam,  8  C   B.  225;  Fire  Walyer  of  NoUee. — The  defendant,  be- 
ins.  Co.  V.  Grant,  4  Ex.  D.  2x6;  Dun-  ing  sued  on  a  bill  of  exchange  drawn 
more  v,  Alexander,  9  Shaw  &  Dunlap,  and   endorsed    by   him,   wrote   to  the 
190;  Hallock  V.  Commercial  Ins.  Co.,  2  plaintifTs  attorney  in   a  letter  headed 
Dutch.  (N.J.)  268.  *» Without    prejudice"     as    follows:     I 
From  the  verv  moment  the  commu-  never  had  anv   notice  of  dishonor  of 
nication  thus  passed  beyond  his  control  this  bill,  but  if  the  debt  will  be  accepted 
the  contract    was  complete.     Mactier  without    costs,    I    do    not    want    Mr. 
■u.  Frith,  9  Wend.  (N.  Y.)  103.  Holdsworth  to  be  the  loser  of  it  and  I 
3.   Thesioer,   L.  J.,   in    Household  would   give  a  check."    Thereupon  the 
Ins.  Co.  V.  Grant,  4  Ex.  D.  223;  Pol-  plaintift  took  out  a  rule  to  discontinue 
lock  on  Con.  (2nd  ed.)  17;  Leake  on  the  action  on  payment  of  costs,  which 
Con.  39,  note.  were  afterwards  taxed  and  paid  by  him. 
If  an  offer  is  made  by  letter,  in  which  Before  the  costs  were  paid  the  plaintiff 
the  person  making  the  offer  requests  an  commenced  another  action  on  the  bill 
answer   by    telegraph  "yes"  or  "no,"  against  the  defendant,  and  at  the  trial 
and  states  that,  unless  he  receives  the  offered  the  letter  as  evidence  of  waiver 
answer  by  a  certain  date  "he  shall  con-  of  notice  of  dishonor  and  it  was  ad- 
elude  *no,'  "  the  offer  is  made  depend-  mitted,  and  the  jury  found  for  plaintiff. 
ent  upon  an  actual  receipt  of  the  tele-  Held^  that  the  letter  was  a  conditional 

fram   on  or  before  the  date    named,  offer  to  waive  notice  of  dishonor,  which 

.evris  v.  Browning,  130  Mass.  173.  became  absolute  when  the  plaintiff  ac- 

An  offer  sent  by  mail  by  one  who  cepted  the  terms  by  discontinuing  the 

must    have    known    that    the   regular  first    action   and   foregoing  costs,  and 

usage  of  conducting  business  was  to  re-  was  therefore  rightly  admitted.    Holds- 

pljr    by  mail,  implies  authority  to  com-  worth  v,  Dinsdale,  24  L.  T.,  N.  S.  360; 

municate  acceptance  by  mail.     Wall's  19  W.  R.  798. 

Oase,  L.  R.,  15  Eq.  18;  s.  c,  5  Moak's  When  a  negotiation  for  a  compromise 

Eng.  686.     See  Vassar  v.  Camp,  11   N.  is  commenced  by  one  letter  "written 

V.  441;  Clark  v.  Dales,  20  Barb.   (N.  without  prejudice"  the  whole  is    pro- 

Y-)  42;  Beck's  Case,  L.  R.,  9  Ch.  App.  tected.       Harris     Ex     parte     Harris 

392  ;  6.  c,  8  Moak's  Eng.  929.  In  re^  44    L.  J.,  Bank  33;   10    L.  R., 

13  C.  of  L. — 17  257 
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LoMM  Through  VtgUgenot.  LETTERS,  tridoM. 

done,  that  it  was  discovered  by  means  of  decoy  letters  specially 
prepared  and  mailed  by  the  officers  of  the  government.* 

7.  WrongM  Detention. — The  postmaster  general  is  not  responsi- 
ble to  third  persons  either  for  his  own  default  or  that  of  his  dep- 
uties. The  deputies  are  answerable,  however,  to  third  persons 
for  misconduct  or  negligence,  as  for  wrongfully  detaining  a  letter 
an  unreasonable  time.* 

8.  Losies  Through  Veg^ligence. — The  deputies  are  answerable  (or 
losses  occurring  through  their  negligence  in  not  properly  super- 
intending subordinates  in  the  discharge  of  their  official  duties.' 

9.  Evidence. — Letters  respecting  the  subject  of  the  controversy 
are  admissible  in  evidence.* 

Ch.  264;  23  W.  R.  531;  32  L.  T.,  N.  S.  (U.  S.)  145;  U.  S.  v.  3109 Cases Cham- 

417.  .  pagne,  i  Ben.  (U.  S.)    241;  Dodger. 

1.  U.  S.  V,  Whittier,  5  DiU.  (U.  S.)  Van  Lear,  5  Cranch  (U.  S.)  C.  Ct 
35;  8.  c,  7  Cent.  L.  J.  51;  Regina  r.  278;  Haynes  v.  Crutchfield,  7  Ala.  189; 
Rathbome.  2  Moody's  C rim.  Cas.jio;  New  England  Marine  Ins.  Co.  t'.  Df 
s.  c,  Carr  and  Marsh  220;  U.S.  v.  Cot-  Wolf,  8  Pick.  (Mass.)  96;  Common- 
tingham,  2  Blatchf.  (U.  S.)  470;  Regina  wealth  v.  Eastman,  i  Cush.  (Mas&) 
V.  Mence,  i  Carr  &  Marsh  234;  Re-  189;  Tapley  v.  Taplej,  10  Minn.  448: 
gina  V.  Williams,  i  Carr  &  Kirwan  Prussel  v.  Knowles,  5  Miss.  (4  How.) 
195;  Regina  v.  Gardner,  i  Carr  &  Kir-  90;  Stocker  v.  Partridge,  2  Robt.  (N- 
wan  628.  Y.)   193;     Robertson  v.   Ephriam,  18 

The  act  of  congress  of  July  12th,  Tex.  118;  Taylor  v.  Bate, 4 Dana (Kj) 

1876,  19  Stats,  at  Large  90,  in  respect  198;  Starr  v.  Torrey,   2  Zab.  (N.J) 

of  mailing  obscene    books,  etc.,  con-  190.     Compare  Smith  v,  Carrington,  \ 

strued  and  held  not   to  extend  to  the  Cfranch  (U.S.)  62;  Chapin  v.  Sizer,  4 

case  of  a  sealed   letter  written  by  the  McLean  378;  Lewis  v.  Post,  x  Ala.  65; 

defendant    to    a  person   who   had    no  Owen  v.  Jones,  14  Ark.  502;  Foster  r. 

existence,  in  answer  to  a  decoy  letter  Leeper,  29  Ga.  294. 

of  a  detective,  and  which  on  its  face  Letters  Admlisible. — ^The  letter  of  the 

gives  no  information  of  the  prohibited  superintendent  of  an  express  companvi 

character.     U.   S.   v.  Whittier,  5   Dill,  appointing  an  agent  to  investigate  the 

(U.  S.)  35.  loss  of  money;  on  the  question  whether 

2.  Stock  V.  Harris,  5  Burr.  2709;  the  company  ever  received  the  money. 
Teall  V.  Felton,  3  Barb'.  (N.  Y.)  512;  Southern  Express  Co.  tr.  Thornton, 41 
s.  c,  affirmed,   1  N.  Y.  (i  Comst.)  537;  Miss.  216. 

12    How.   (U.   S.)    284;    Browning  v.  The  letters  of  the  plaintiflf  to  the  sec- 

Goodchild,  3  Wils.  443.     See  Wiggins  retary  of  state,  containing  applications 

V,  Hathaway,  6  Barb.  (N.  Y.)  632.  for  a  patent  and  specifications  certified 

8.  Dunlap  v.  Munroe,  7  Cranch  (U.  under  the  seal  of  that   department  as 

S.)  242;  2  Kent*s  Com.  611.  papers  remaining  in  that  office.    Petti- 

A  deputy  postmaster,  who  employed  bone  v.  Derringer,  4  Wash.  (U.  S.)  21? 

an  assistant  and  permitted  him  to  have  The  letters  and  transactions  betweci 

the  care  and  custody  of  the  mail  with-  the  officers  of  the  government  and  a 

out    having    sworn   to  a  faithful   dis-  debtor  to  the  United  States  relative  to 

charge  of  his  duty,  as  the  law  required,  his  account.     United    States  v,  Beattk. 

was  held  liable  for  the  assistants  negli-  Gil  p.  (U.  S.)  92. 

gence  in   refusing  to  deliver  a  letter.  An  official  letter  from  the  head  of 

Bishop  V.  Williamson,  11  Me.  ^95;  and  department;  and  it  will   be  regarded  as 

see    Fitzgerald  V.   Burrill,   100    Mass.  equivalent  to  a  deposition  by  such  olS' 

446;   Ford  V.  Parker,  4  Ohio  St.  576;  cer.    Savage  v.  United  States,  i  Ct  of 

Christy  v.  Smith,   23  Vt.  663.     See  U.  CI.  (U.  S.)  170. 

S.  v.  3109  Cases  Champagne,  i  Ben.  Letters  from  the   defendant's  int^s- 

(U.  S.)  241.  tate,    purporting    to    contain    extracts 

4.  Holmes    v.    Keitlinger,    4    Yates  from   the   intestate^s    letters,  acknowl- 

(Fa.>  532;  Holler  r.  Weiner,  15  Pa.  St.  edging  the  debt    sued    for.     Coats  t- 

242-,  Fennerstein*s  Champagne,  3  Wal\  Gregory,  10  Ind.  345. 


SvidniM.  LETTERS.  Svidmoe. 

The  contents  of  a  letter  can  be  proved  by  the  recollection  of 
the  recipient  and  by  that  of  others  to  whom  a  letter  has  been 
shown  which  is  identified  as  the  one  in  question,  if  proof  is  made 
that  diligent  search  has  been  made  for  the  letter  itself,  and  that 
it  cannot  be  found. ^ 

If  the  evidence  shows  that  the  original  letter  is  not  in  the  pos- 
session or  under  the  control  of  the  witness,  and  that  it  is  without 
the  jurisdiction  of  the  court,  there  is  no  error  in  the  introduction 
of  secondary  evidence  of  the  contents  of  the  letter.* 

{a)  Far  and  Against  Whom  Admissible, — A  letter  written  by  a 
party  is  not  admissible  in  his  own  favor,  except  as  a  notice  or  a 
demand.*  So  a  letter  received  from  a  third  person  and  given  by 
the  plaintiff  to  the  defendant  is  not  evidence  against  the  plain- 
tiff.* 

A   letter  which  18  a  part  of  the  res  of  correspondence,  and  acted  on  them 

CestcB^  although  the  writer  of  it  might  as    such.    The  envelopes,  if  existing, 

e  examined  as  a  witness.     Roach  v,  should  be  produced,  and  the  postmark 

Learned,  37  Me.  no.  or  the  witnesses  testimony  to  it  if  the 

The  letter  enclosing  a  note  sent  from  envelope  has  been  destroyed,  is  prima 

one  bank  to  another  for  collection,  if  facie  evidence  that  it  was  deposited  at 

part  of  res  festtE.    Bank  of  Munroe  v,  the   place   and   time  indicated  by  the 

Culver,  2  Hill  (N.  Y.)  531.  mark.     Kansas  etc.  R.  Co.  v.  Miller,  2 

Letters     Inadmissible.  •  Correspond-  Colo.  460. 

ence  between  plaintiffs  in  a  cause  and  A  letter  saying  that  the  writer  is  <*in- 

others,  produced  upon  notice  and  not  terested"  in  a  firm,  and  asking  credit 

read  by  the  party  calling  for  it.     Will-  for  them,  evidence  to  charge  the  writer 

ings  V.  Consequa,  Pet.  (C.  C.)  301.  as  a  member  for  credit  given  on  the 

A  letter  from  the  deponent  to  a  third  faith  of  the  letter  until  notice  of  disso- 

party  simply  appended  to  a  deposition  lution.    Carmichael  v,  Greer,  55    Ga« 

in  which  there  is  no  averment  of  the  116. 

truth  of  its  contents.     Duyer  v.  Dun-  1.  Huff  v.  Hall,  56  Mich.  456. 

bar,  5  (Wall.  (U.  S.)  31S.  2.  Stevens  v.  Miles,  142  Mass.  571. 

Letters  received  by  a  party  to  a  suit  The  plaintiffin  an  action  testified  that 
from  persons  residing  m  other  States  he  received  a  letter,  and  sent  it  to  a 
not  parties  to  the  action.  Winslow  v.  friend  in  another  State,  and  that  all  that 
Newlan,  45  111.  145.  he  knew  about  it  afterwards  was  that  his 
'  Inference  of  Receipt. — The  mere  fact  friend  wrote  that  he  had  mislaid  the 
that  a  letter  put  in  evidence  was  sent  letter  and  could  not  find  it.  The  judge 
in  response  to  a  previous  one,  or  was  who  presided  at  the  trial  then  al- 
one of  a  series  of  connected  correspond-  lowed  the  witness  to  te^tlfp'  to  the  con- 
ence,  nor  even  the  fact  that  it  refers  to  tents  of*  the  letter.  Held  that  the  de- 
previous  letter  to  which  it  was  an  fendant  had  no  ground  of  exception, 
answer,  does  not  render  it  incompetent  Stevens  v.  Miles,  142  Mass.  571. 
without  the  other,  nor  compel  him  who  8.  Richards  v,  Frankum,  9  C.  &  P. 
puts  it  in  to  offer  that  also,  although  221. 

it  entitles  the  other  party  to  offer  the  4.  Cottle  v.  Champion,  Peake's  Add. 

connected  letter  if  he  desires.     Stone  Cas.  45. 

t'.  Sanborn,  104  Mass.  319;  s.  c,  6  Am.  Qenerally.  —  The  plaintiff  did  the 
Rep.  238;  Cory  v.  Pollard,  14  Allen  builder's  work  and  C  the  carpenter's 
(Mass.)  285.  work,  to  a  house  occupied  by  the  de- 
Family  History. — Letters  purporting  fendant.  An  agent  for  the  plaintiff  and 
to  have  come  from  the  deceased,  and  C  sent  their  separate  bills  to  the  defend- 
containing  declarations  as  to  the  facts  ant  in  a  letter,  signed  by  them  per 
of  his  family  history,  are  competent  if  proc.^  requesting  payment.  The  de- 
proved  to  be  in  his  handwriting  by  the  fendant  wrote  to  C  in  answer  that  the 
knowledge  of  a  witness  who  is  ac-  plaintiff  had  been  expressly  informed 
quainted  with  it,  or  by  the  belief  of  a  that  the  work  was  to  l>e  paid  for  by  the 
'Witness  who  received  them  in  due  course  landlord.    The  plaintiff  saw  this  letter 
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Evidence.  LETTERS. 

(J?)  Admissible  To  Show  Purpose, — A  letter  enclosing  a  note 
may  be  read  in  evidence  as  a  declaration  accompanying  an  act  to 
show  for  what  purpose  the  note  was  sent.^ 

{c)  Presumption  of  Reception, — The  depositing  in  the  post-office 
of  a  letter  properly  addressed,  with  the  postage  prepaid,  \s prima 
facie  evidence  that  the  person  to  whom  it  was  addressed  received 
it.  The  evidence  that  letters  were  so  deposited  is  competent,  and 
should  be  submitted  to  the  jury  to  be  weighed  by  them  in  con- 
nection with  the  other  evidence  in  the  case.  They  alone  have 
the  right  to  decide  whether  the  inference  that  the  letters  were  re- 
ceived, founded  upon  the  probability  that  the  officers  of  the  gov- 
ernment will  do  their  duty,  and  that  letters  will  be  duly  deliv- 
ered, is  overcome  by  the  other  evidence.* 

shortly  after  it  was  written^  and  did  not  ceived,  but  was  not  in  evidence.     Held, 

at  the  time  deny  the  facts  stated  in  it.  that  the  letter  was  admissible  as  evi- 

Held^  that  the'   letter  was  admissible  dence  for  the  plaintiffs,  on  the  ground 

against  the  plaintiff.    Carne  v.  Steer,  5  that  it  was  part  of  the  res  gesta^  and 

H.  &  N.  628;  2Q  L.  J.,  Exch.  281.  that  they  were   entitled   to    have  the 

A  copy  of  a  letter  written  by  a  party  whole  of  it  read  and  submitted  to  the 

to  an  action  and  in  regard  to  which  he  consideration  of  the  jury.     Milne    v, 

has  testified  that  it  was  in  its  leading  Leister,  7  H.  &  N.  786;  8  Jur.,  N.   S. 

points  a  correct  copy  of  a  letter  he  had  121;  31  L.  J.,  Exch.  257;  10  W.  R.  250; 

written,  is  admissible  in  evidence  in  be-  5  L.  T.,  N.  S.  802. 

half  of  the  other  party,  if  relevant  to  A  letter  in  the  body  of  which  the  de- 

the  issue.  Kelley  v.  McKenna,  18  Mich,  fendant  admits    an    Indebtedness,  was 

381.     See  also  Commonwealth  v.  Jef-  offered  in  evidence  by  the  plaintiff.  The 

fries,  7  Allen  (Mass.)  548.  letter  contained  a  postscript,  apparently 

Where  two  plaintiffs  sue  upon  con-  not  relating  to  the  admissions  in  the 

tract,  it  is  not  error  in  the  court  to  ad-  body,   which  had    been    mutilated    by 

mit  in  evidence  a  letter  from  defendant  tearing.    Heldy  that  the  whole  might  go 

to  one  of  the  plaintiffs,  and   which  is  to  the  jury  without   any  explanatory 

claimed  by  them  to  relate  to  the  business  proof    by    the    plaintiff.     Harrison   x^. 

in  which  thejr  were  engaged  for  de-  Henderson,  12  Ga.  19. 

fendant.    Plamtiffs  have  a  right  to  in-  In  an  action  for  goods  sold  and  de- 

troduce  it,  to  follow  it  up  with  evidence  livered,  upon    the  question  whether  a 

to  show  that  it  does  not  relate  to  such  piece  of  cloth  had  been  returned  by  the 

business.    Shaw  v.  Davis,  7  Mich.  318.  defendant  to  the  plaintiff,  the  produc- 

In  trover  for  goods  the  question  was  tion  of  a  note  by  the  defendant,  in  which 
whether  the  plaintiff  sold  the  goods  to  the  plaintiff  requested  him  to  return  the 
A  on  his  own  account  (through  whom  piece,  is  prima  facie  evidence  to  show 
the  defendant  claimed),  or  to  A,  as  that  the  piece  has  been  returned.  Shep- 
agent  for  G  and  Co.,  who,  however,  herd  v,  Currie,  i  Stark.  454. 
never  authorized  the  purchase.  At  the  1.  Bruce  v.  Hurly,  i  Stark.  23. 
time  of  the  bargain,  A  referred  the  2.  Briggs  v.  Hervey,  130  Mass.  186; 
plaintiffs  to  B  for  enquiry  as  to  the  re-  Oregon  St.  Co.  v.  Otis,  100  N.  Y.  446; 
sponsibility  of  G  and  Co.,  the  plaintiffs  Crane  7^  Pratt,  12  Gray  (Mass.)  348; 
alleging  that  the  reference  was  required  Thallhimer  v,  Brinkerho'ff.  6  Cow.  (U. 
and  given  as  to  their  responsibility  as  S.)9o;  Austin  v.  Hartwig,49  N.  V.  Sup. 
buyers,  the  defendant  alleging  that  it  Ct.  256;  Greenfield  Bank  v.  Crafts,  4 
was  merely  as  to  their  responsibility  as  Allen  (Mass.)  447;  Cosgrove  v.  Ogden, 
shippers  on  behalf  of  A.  The  plain-  49  N.  Y.  256;  Huntley  v.  Whittier,  105 
tiffs  wrote  to  their  agent  as  follows:  Mass.  391;  Lindenberger  -v,  Beall,  6 
"We  wish  you  to  call  and  see  B,  and  en-  Wheat.  (U.  S.)  104;  Rosenthal  t?.  Wal- 
quire  as  to  the  trustworthiness  of  G.  &  ker,  iii  U.  S.  185;  Connecticut ir.  Bran- 
Co.,  and  also  of  A,  who  is  making  a  dish,  14  Mass.  296;  Starr  v»  Forrer,  3 
rather  large  purcnasc  of  goods  for  the  Rob.  (N  .J.)  190;  President  w.  Hart,  3 
above  party,  and  who  refers  us  to  B;  Day  (Conn.)  491;  Tanner  v,  Hughes,  53 
write  by  return."    An  answer  was  re-  Pa.  St.  289;  Warren  v,  Warren,  i  C.  M. 
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Eyidenee.  LETTERS.  Evidence. 

{d)  Letterpress  copies  of  letters  are  not  in  any  sense  original 
papers,  and  are,  in  their  character,  copies  to  the  same  extent  that 
other  copies  carefully  compared  are,  neither  of  which  could  be 
read  in  evidence  without  first  giving  notice  to  produce  the  orig- 
inals.^ There  is  no  law  or  authority  taking  letterpress  copies  of 
private  letters  out  of  the  general  rule,  which  prohibits  that  char- 
acter of  secondary  evidence,  except  in  certain  cases  of  necessity 
arising  upon  the  loss  or  accidental  destruction  of  the  originals.* 

Where  a  contract  is  made  by  correspondence,  the  original  let- 
ters constituting  it  are  t\i^  prima  facie  evidence.   In  the  case  of  a 

6  R.  250;  Munn  v.  Baldwin,  6  Mass.    Buchanan,  2  P.  &  D.  573;   s.  c,  10  Ad. 
316;  Groton  v,  Lancaster,  x6  Mass.  no;    &  El.  598. 

Dana  v.  Kemble,  19  Pick.  (Mass.)  112;        It  was  agreed,  in  open  court,  between 

Callan  v.  Gay  lord,  3  Watts  (Pa.)  321;  counsel,    that    the    defendant    would, 

Oakes  v.   Welier,  16   Vt.  63;    Russell  without  notice,  produce,  before  the  trial 

V,  Buckley,  ±  R.  I.  525;  i  Greene  Ev.  began,  all  papers  and  letters  in  his  pos- 

§40;  I  Taylor  on  Ev.,  5th  ed.,  §  147;  session  relating  to  the  case.     A  letter 

Loud  V,  Merrill,  45  Me.  516;  Freeman  from  the  plaintiff  to  him,  which  would 

t'.  Morey,  4S  Me.  50;  Rex.  r.  Johnson,  have  been  proper  evidence,  was  not  pro- 

7  East  65;  Fletcher  v.  Braddylf,  3  Stark  duced.  Upon  proof  that  the  letter  was 
64;  Rex  V,  Watson,  i  Campb.  215,  mailed  and  stamped,  properly  addressed 
New  Haven  Co.  Bank  v.  Mitchell,  15  to  the  defendant,  with  direction  for  its 
Conn.  206;  Rex  v.  Plumer,  Russ.  &  Ry.  return  if  not  called  for  in  ten  days,  and 
264;  Saunderson  v.  Judge,  2  H.  Bl.  509;  that  it  was  not  returned,  the  plaintiff 
Kuft  V.  Weston,  3  Esp.  54;  Stockton  offered  a  press  copy  of  it,  taken  when 
V  Collins,  7  M.  &  W.  515;  Woodcock  it  was  written.  Held^  that  the  copy 
V.  Honedsworth,  16  M.  &  W.  124.  was  admissible.    Du ringer  t;.  Moschino, 

That  posting  of  a  letter  accepting  a  93  Ind.  495. 
contract  is  sufficient  proof  of  the  com-        See  Sturse  v.  Buchanan,  2  P.  &  D. 

pletion  of  the  contract,  see  Household  573;  10  A.  &  E.  598;  2  M.  &  Rob.  90. 

Fire  Ins.  Company  v.  Grant,  4  Ex.  D.  '   The  agent  of  a  plaintiff  wrote  a  letter 

2x6;  48  L.  J.,  Ex.  577.  to  a  witness  abroad,  who  had  been  ex- 

The  rule  is  well  settled  that  if  a  letter  amined  under  a  commission.  The 
properly  directed  is  proved  to  have  agent  before  he  wrote  the  letter  showed 
been  either  put  in  the  postoffice  or  de-  the  draft  of  it  to  the  plaintifTs  attorney, 
livered  to  the  postman,  it  is  presumed  who  approved  of  it:  held,  that  the 
from  the  ordinary  course  of  business  in  draft  of  the  letter  was  evidence  for  the 
the  postoffice  department  that  it  reached  defendant,  as  an  act  done,  without  pro- 
Its  destination  at  the  regular  time,  and  ducing  the  letter;  but  that  the  answer 
vas  received  by  the  person  to  whom  it  written  by  the  witi\ess  abroad,  and 
was  addressed.  Rosenthal  v.  Walker,  sent  to  tne  plaintifTs  agent,  was  not 
III  T.  S.  i^;  Huntley  v.  Whittier,  X05  receivable.  Rawlins  v,  Desbrough,  8 
Mass.  391.                    "  C.  &  P.  321. 

In  Sullivan  v.  Kuykendall,  24  Am.  2.  Delaney  t;.  Errickson,  to  Neb.492. 
L.  Reg.  442,  it  was  held  that  the  fact  of  On  the  trial  the  plaintiff  was  per- 
mailing  a  letter,  properly  addressed  mitted  to  read  to  the  jury  a  letterpress 
with  postage  prepaid,  creates  no  legal  copy  of  a  letter  written  M*  D.,  agent  of 
presumption  that  it  was  dulj'  received;  the  lessor  of  the  plaintiff;  to  his  princi- 
but  it  is  merely  a  fact  which  is  to  be  pal,  concerning  the  leasing  of  the  side 
-weighed  along  with  other  evidence  in  lands  to  the  plaintiff  without  proof  of 
detennining  the  question  and  to  which  the  loss  or  nonpossession  by  the  plain- 
no  more  presumption  attaches  than  to  tiff  of  the  original.  Held,  to  be  error, 
any  other  fact.  See  also  Greenfield  Delaney  v.  Errickson,  10  Neb.  492. 
Bank  v.  Crafts,  4  Allen  (Mass.)  447.  The  refusal  to  admit  letterpress  copies 

1.  Delaney  v.  Errickson,  10  Neb.492;  of  letters  written  by  one  party  to  the 

Foot  V.  Bently.  44  N.  Y.  170;   Pritt  v.  husband  of  the  other  cannot  be  assumed 

Fairclough,  3  Campb.  305;  Hgedorn  v,  to  be  error;  and  if  the  bill  of  exceptions 

Ried,    3     Campb.     377;-  Sturge     v.  does    not   show    their-  purport    their 
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letter,  the  original  which  was  actually  jtent  must  be  produced  or 
accounted  for,  or  a  duplicate  made  and  si^^oed  as  such  at  the 
time.  A  press  copy  is  not  competent  in  lieu  of  it  without  laying 
proper  foundation  for  secondary  evidence.*  A  lettserpress  copy 
can  only  be  used  as  secondary'  evidence ;  *  but  a  duplicate  or^'- 
nal  written  and  signed  at  the  same  time  with  the  one  sent  is 
primary  evidence,  admissible  without  giving  notice  to  produce 
the  counterpart.' 

A  sworn  copy  of  a  letterpress  copy  is  competent  secondary 
evidence  of  the  contents  of  the  letter,  without  producing  the 
letterpress  copy,  if  production  of  the  letter  book  is  offered  and 
not  required.*  Where  a  press  copy  is  produced  as  secondary  evi- 
dence, a  witness  may  be  asked  if  it  appears  to  be  in  the  hand- 
writing of  the  party ;  then  by  proving  that  it  is  a  letterpress 
copy,  it  will  follow  that  the  letter  was  his.^ 

{/)  Letters  Written  by  Agents. — A  letter  signed  by  procuration 
is  admissible,  if  unexplained,  to  prove  an  admission  of  the  au- 
thorship of  a  former  letter.*  But  the  letters  of  an  agent  to  his 
principal  are  not  admissible  against  a  third  person. '^ 

(/^  Letters  Written  to  Agents. — Letters  written  and  sent  by  a 
principal  to  his  factor,  with  the  goods  consigned  to  his  care,  as 
indicative  of  the  purpose  and  intention  of  the  principal  with  re- 
materiality  cannot  be  determined,  even  proved  at  the  trial  that  the  defendants 
if  they  would  otherwise  be  admissible,  constituted  a  firm,  called  the  L.  Coal 
which  is  questionable.  Huff  v.  Hall,  56  Company,  and  that  they  had  appointed 
Mich.  456;  Lewis  v.  Manley,  2  Yeates  an  agent;  the  plaintiff  then  offered  in 
(Pa.)  200.  evidence  a  letter  of  the  agent,  to  show 

1.  I  Tayl.  Ev.  4x4;  Abb.  Trial  Ev.  a  recognition,  by  the  firm,  of  a  continu- 
290.  Where  the  copies  are  made  by  ing  tenancy.  Before  the  letter  was 
manifolding  or  by  printing  from  a  sten-  written,  or  the  agent  appointed,  two  of 
cil,  as  in  the  use  of  the  papyrograph  or  the  defendants  had  withdrawn  from  the 
electric  pen,  the  principle  "^that  each  is  firm,  but  the  business  was  still  carried 
an  original  seems  applicable,  as  the  case  on  in  the  name  of  L.  Coal  Company, 
of  ordinary  printing.    Abb.  T.  Ev.  290.    and  no  notice  of  the  change  had  been 

a.  Foot  V,  Bentley,  44  N.  Y.  166.  given  to  the  public;  held^  that  the  letter 

8.  Hubbard  v,  Russell,  24  Barb.  (N.  was  inadmissible.  Jones  v.  Shears,  4 
Y.)  404.  So  an  entry  purporting  to  be  A.  &  E.  832;  6  N.  &  M.  428;  2  H.  & 
a  copy  made  in  a  letter  book  by  a  clerk     W.  43. 

since  deceased  is  competent  prima  Letters  of  the  defendant's  agent  to 
facie  evidence  of  the  contents  of  the  the  plaintiff  offered  in  evidence  in  an 
original,  upon  proof  that  according  to  action  will  not  be  rejected  because  they 
the  usual  course  of  the  employer's  busi-  do  not  comprise  the  whole  correspond* 
ness,  letters  by  him  were  copied  by  this  ence  between  the  parties  on  the  subiecL 
clerk;  and  if  it  be  a  hand  copy — not  a  North  Bewirck  Company  v.  New  £ng* 
press  copy — ^that  this  entry  was  in  the  land  etc.  Ins.  Co.,  52  Me.  336. 
clerk's  handwriting,  and  that  in  other  Where  a  person  was  in  the  habit  of 
instances  his  copies  had  been  examined  employing  his  son  to  write  letters  in 
and  found  correct.  Pritt  v.  Fairclough,  his  name,  a  letter  without  signature,  but 
3  Campb.  305;  61  N.  Y.  362.  in  the  son's  handwriting,  and  bearii^  a 

4.  Goodrich  V,  Weston,  102  Mass.  post  mark,  was  held  inadmissible.  Bar- 
362;  s.  c,  3  Am.  Rep.  469.  ton  v.  Hutchinson,  2  C.    &    K.    712. 

6.  Abb.  T.  Ev.  200.  See  Bank  of  Kentucky  v.  Todd,  i  A. 

e.  Gauntlet  v.  Whitworth,  2  C.  &  K.    K.  Marsh.  (Kv.)  157. 
720.  7.     U.  S.  vl  Barker,  4  Wash.  (U.  S.) 

In  an  action  for  rent  of  coal,  it  was    464. 
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fard  to  them,  are  admissible  in  evidence  to  show  the  instructions 
nd  orders  given  to  the  factor.^ 

{g)  Unanswered  Letters. — An  unanswered  letter  offered  by  the 
party  writing  it  for  the  purpose  of  proving  a  demand,  is  admis- 
sible evidence ;  but  if  it  contains  statements  for  a  different  pur- 
pose, and  such  statements  derive  no  support  from  the  other  evi- 
dence in  the  case,  it  is  inadmissible.*  So  a  letter  from  the  plain- 
tiff's attorney  to  the  defendant,  coupled  with  the  fact  that  it  has 
not  been  answered,  may  be  evidence  against  him.* 

Upon  a  question  as  to  the  general  sanity  of  a  devisor,  letters 
addressed  to  him  in  his  lifetime  by  persons  since  dead,  who  were 
well  acquainted  with  him,  and  found  amongst  his  papers  after 
his  death,  with  the  seals  unbroken,  and  in  which  he  is  addressed 
as  a  person  of  sound  mind,  are  not  evidence,  unless  it  is  shown 
that  the  devisor  answered  such  letters,  or  did  some  other  act  in 
relation  to  them.* 

(A)  Dates  and  Postmarks, — The  date  of  a  letter  is  evidence 
against  the  writer  that  it  was  written  where  dated.*  So  the  date 
in  the  postmark  upon  a  letter  is  prima  facie  evidence  that  such 
letter  existed  at  the  time  of  that  date ;  but  it  is  necessary  to 
prove  that  the  letter  bears  the  genuine  postmark  used  by  the 
particular  post-office  whose  stamp  it  purports  to  bear  at  the  time.* 
The  post-office  mark  is  not  conclusive  of  the  time  when  a  let- 
ter is  posted.''  But  if  a  letter  containing  a  libel  has  the  post- 
mark on  it,  this  is  prima  facie  evidence  of  its  having  been  pub- 
lished.® 

(ij  Address. — An  agreement  to  employ  the  plaintiff  in  a  par- 
ticular capacity  cannot  be  inferred  from  the  direction  upon  a 

1.  Porter  v,  Ferguson,  Fla.  xo2.  268;  i  A.  &  E.  3;  s.  c,  in  Exch.  Cham., 

2.  Allen  v,  Peters,  4  Phila.  (Pa.)  78.      2  N.  &  P.  305;  W.,  W.  &  D.  539;  7  A. 
Letters  containing  a  demand,  written    &  E.  313;  in  Dom.  Proc.,  5  C.  &  F.670; 

to  a  defendant,  and  unanswered  by  him,  4  Bing.  N.  Car.  489;   6  Scott  68;  2  Jur. 

and  in  reference  to  which  he  has  after  461. 

wsuxls  made  unsatisfactory  statements.  An  nnaniwered  letter  Anmd  in  the 

are  admissible  against  him,  although  pocket  of  a  prisoner  on  his  arrest  is  not 

they  also  state  facts  showing  how  the  admissible.    People  v.  Green,  i  Park, 

demand  arisen.     Gaskill  v,   Skene,  14  (N.  Y.)  Cr.  ii. 

Jur.  597;  19  L.  J.,  Of,  B.  275;  14  Q^  B.  6.  Anon.,  2  Chit.  194.    So  the  date 

664.  a  letter  bears  is  prima  facie  its  true 

The  plaintiff  having  written  a  letter  date.    Potez  v.  Glossop,  2  Exch.  191; 

to  the  defendant,  which  the  latter  did  S.  P.,  Malpas  v.  Clements,  19  L.  J.,  Q. 

not  answer,  the  plaintiff's  counsel  at  the  B.  435. 

trial  called  for  it  under  a  notice  to  pro-  6.  Fletcher  v.  Braddyl,  3  Stark.  64. 

duce,  and  wished  to  give  evidence  of  its  7.  Stocken  v.  Collin  or  Collins,  7  M. 

contents.    Held^  that  such  evidence  was  &  W.  515;  9  C.  &  P.  653. 

not  admissible;  but  that  if  by  the  letter  If  the  post  mark  of  a  letter  is  given 

the  plaintiff  demanded  a  certain  sum,  in  evidence,   it    ought  to  be    proved, 

so  much  only  of  the  copy  of  it  might  either  by  persons  from  the  postoflice, 

be  read  as  stated  the  sum  demanded,  or  by  persons  who  are  in  the  habit  of 

Fairlie  v.  Denton,  3  C.  &  P.  103.  receiving  letters    from    the  postoflSce. 

S.  Keen  v.  Priest,  i  F.  &  F.  314.  Woodcock  v,  Houldsworth,   16  M.  & 

4.  Doe  d.  Tatham  v.  Wright,  6  N.  &  W.  12^;  16  L.  J.,  Exch.  49. 

M.  132;  I  H.  &  W.  729:  s.  c,  nom,  8.  Shepley  v.  Todhunter,  7  C.  &  P. 

Wright  V.  Doe  d.  Tatham,  3  N.  &  M.  580. 
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letter  addressed  by  the  defendant  to  the  plaintiff  in  that  char- 
acter, the  letter  itself  relating  to  the  quantum  of  salary  only.* 

(j)  To  Persons  Alleged  to  be  Insane. — Letters  addressed  to  the 
person  whose  sanity  is  in  issue  are  admissible  evidence  to  prove 
how  he  was  treated  by  those  who  knew  him,  without  showing 
any  reply  on  his  part,  or  any  other  act  connected  with  the  letters 
or  their  contents.^ 

{Ji)  Impeaching  Witness. — When  it  is  sought  to  impeach  a  wit- 
ness by  the  production  of  a  letter  written  by  him,  the  paper  must 
be  shown  the  witness  and  he  must  be  asked  if  he  wrote  it.* 

(/)  Conspirators. — Letters  may  be  used  in  proving  an  alleged 
conspiracy.  Care  must  be  taken,  however,  that  the  letters  ad- 
mitted be  those  only  which  were  written  during  the  pendency  of 
the  criminal  enterprise,  and  in  furtherance  of  its  objects.  If  they 
were  written  at  a  subsequent  period,  and  are,  therefore,  merely 
narrative  of  past  occurrences,  they  are  to  be  rejected.* 

(ni)  Possession  of  Letters. — The  possession  of  letters  sometimes 
afford  ground  for  affecting  parties  with  an  implied  admission  of 
the  statements  contained  in  them.* 

1.  Chiodi  V.  Waters,  x  Stark.  735.  Letter  Written  In  an  AMomed  Hama. 

S.  Wright  V.  Totham,  i  Ad.  &  £1.  3,  — In  a   criminal   prosecution,  a  letter 

8;  8.  c,  7  Ad.  &  £1.  313;  s.  c,  4  Bing.  was  introduced  in  evidence  by  the  state 

N.  Car.  4S9;  Wheeler  v.  Alderson,  3  over  the  objections  of  the  defendant. 

Hoge  £ccl.  574.  This   letter  had   previously  been  ad- 

8.  Peck  V.  Parchen,  52  Iowa  46.    It  dressed  by  the  defendant's  mother  to 
is  not  allowed  on  cross  examination  in  the  defendant  in  an  assumed  name;  but 
the  statement  of  a  question  to  a  witness  it  does  not  appear  that  the  defendant 
to  represent  the  contents  of  a  letter,  and  ever  received   the  same.      The   letter 
to  ask  the  witness  whether  he  wrote  a  could  have  rightfully  been  introduced 
letter  to  any  person  with  such  contents,  in  evidence  for  the  purpose  of  impeach- 
without  having  first  shown  the  letter  ing  the  testimony  of  the  mother,  who 
to  the  witness  and  having  asked  him  testified  on  the  trial  as  a  witness  for  the 
whether  he  wrote  that  letter;  because  defendant,  and  for  that  purpose  onlj; 
if  it  were  otherwise  the  cross  examin-  but  the  record  apparently  shows  that  it 
ing  counsel  might  put  the  court  in  pos-  was  introduced  upon  the  merits  of  the 
session  of  only  a  part  of  the  contents  case,  and  for  the  purpose  of  tending  to 
of  a  paper,  when  a  knowledge  of  the  prove  the  defendant's    guilt.      After- 
whole  is  essential  to  a  right  judgmetit  wards  the  defendant  asked  the  court  to 
in   the    cause.      Jackson    v.    Jackson,  instruct  the  jury  that  the  letter  could 
47     Ga.     99;      Auger     Company    v.  be  considered  by  the  iury  only  for  the 
Whittier,  117  Mass.  451;  The  Queen's  purpose  of  contradictmg  or  impeaching 
Case,   2    Brad.    &    Bmg.    287.      And  the  testimony  of  the   mother,  and  the 
if  a     witness    being   examined    in     a  court  refused  to  give  such  instruction, 
foreign  court,  upon  interrogatories  sent  Held  error.    State  v.  Wellington  (Kan. 
out  with  a  commission  for  that  purpose,  1890.),  23  Pac.  Rep.  156. 
should  in  one  of  his  answers  state  the  4.    Foster,  198;    Rex    v.    Watson,  3 
contents  of  a  letter  which  is  not  pro-  Stark.  ii6, 141,  147. 
duced,  that  part  of  the  deposition  will  6.  Rex    r.    Watson,    2    Stark.   140: 
be     suppressed,     notwithstanding    he  Hewitt  v.  Piggot,  5  C.  &  P.  75;  Home 
being    out    of   the    jurisdiction,   there  Tooke's  Case,  25  St.  Tr.  1 20.     But  the 
may  be  no  means  of  compelling  him  to  possession  of  unanswered  letters  seems 
produce  the  letter.  Lowry  x\  Harris,  12  not  to  be  of  itself  evidence  of  acquie<- 
,Minn.  255;  Dwyer  f.  Dunbar,  5  Wall,  cence  in  their  contents.  Waring  r.  U.S. 
(U.   S.)  318;   Comstock   ?«.  Comley,  4  Tel.  Co.,  44  How.  (N.  Y.)  Pr.  69;  s-c, 
Blatchf.  (U.  S.)  58;  Leese  v.  Clark,  io  4  Daly  (N.  Y.)  233;  Com.  t*.  Eastnun. 
Cal.  664;  Peck  7'.  Parchen,  52  Iowa  46.  i    Cush.    (Mass.)     189;    Richards    '^' 
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(«)  Between  Husband  and  Wife. — In  actions  of  criminal  con- 
versation, it  being  material  to  ascertain  upon  what  terms  the  hus- 
band and  wife  lived  together  before  the  seduction,  their  corre- 
spondence together,  and  their  correspondence  with  third  persons, 
are  original  evidence.^ 

{o)  Action  on  Contract. — In  an  action  on  a  contract  against  per- 
sons whom  plaintiff  alleges  to  be  partners,  a  letter  signed  with 
the  names  of  both  defendants,  and  relating  to  the  subject  matter 
of  the  contract,  is  admissible  to  prove  partnership.*  So  the  let- 
ters of  a  party  are  admissible  to  prove  that  he  refused  to  rescind 
a  contract.* 

LETTEE8  OF  MABQXTE  AHD  BEPEISAL.— A  commission 
granted  by  the  government  to  a  private  individual,  to  take  the 
property  of  a  foreign  state,  or  of  the  citizens  or  subjects  of  such 
state,  as  a  reparation  for  an  injury  committed  by  such  state,  its 
citizens  or  subjects.  A  vessel,  loaded  with  merchandise,  on  a 
voyage  to  a  friendly  port,  but  armed  for  its  own  defence  in  case 
of  attack  by  an  enemy,  is  also  called  a  letter  of  marque.^ 

The  grant  of  letters  of  marque  is  not  always  a  preliminary  to 
war,  or  necessarily  designed  to  provoke  it.  They  are  a  means  of 
reprisal  short  of  actual  war.* 

In  former  times  the  grant  of  reprisals  was  regulated  by  treaties 
and  municipal  law.^ 

Frankum,  o  C.  &  P,  221.     And,  there-  2  Esp.  562;  Gilchrist  v.  Bale,  8  Watts 

fore,  a  notice  to  produce  such  letters  (Pa.)  355;  Winter  v,  Wroat,  i  Moo.  & 

will  not  entitle  the  adverse  party   to  R.  404;  Thompson  v,  Trevanion,  Skin. 

give  evidence  of  their  entire  contents,  402. 

but  only  so  much  as  on  other  grounds  2.  Zachary  v.  Phillips,  8  S.  E.  Rep. 

would  be  admissible.  Fanter  v.  Denton,  (N.  Car.)  359. 

3  C.  &  P.  103.    But  if  the  person  re-  8.  Swann  v.  West,  41  Miss.  104. 

ceiving  a  letter  does  reply  to  it  and  in  4.  Bouv.  Law  Diet. 

his  reply  refers  to  the  letter  he  has  re-  Uen  for  wagei  may  be  enforced  in 

ceived,  he  makes  the  original  letter  evi-  admiralty  against  marque  vessels;  for 

dence  as  to  the  facts  referred  to,  so  far  they  are  private  ships  fitted  out  by  pri- 

as  is  necessary  in  order  to  understand  vate  persons.    Flanders  on  Shipping,  § 

the  reply.    Trischet  v,  Hamilton  Ins.  341. 

Co.,  i±  Gray  (Mass.)  456;  Fearing  v.  6.  Bouv.  Letter  qf  Marque;  Wheat. 

Kimball,  4  Allen  (Mass.)  125;  D*itton  on     Intemat.    Law,    ed.    of    1889,    § 

t/.    Woodman,    9    Cush.  (N^ss.)  262;  291. 

Gaskill  V.  Skene,  14  Q^,  B.  664.  General  reprisals,  on  the  other  hand. 

So,  if   the    original    letter    contains  are,  according  to  present  usage,  the  first 

statements  which,  if  untrue,  would  nat-  step  usually  taken  at  the  commence - 

u  rally  be  denied,  it  has  been  held  that  ment  of  a  public  war,  and  may  be  con- 

the  omission  to  deny  them  might  be  con-  sidered  as  a  declaration  of  hostilities, 

sidered  an  admission.  Fenno  v.  Weston,  unless  satisfaction  is  made  by  the  of- 

31  Vt.  345.  fending    State.    They    are   for  public 

Letters  found  in  a  bankrupts  posses-  wrongs,  and  the  commissions  are  deliv- 

sion  are  evidence  to*  show  that  he  re-  ered  to  officers  and  subjects. 

ccived  information  that  the  fact  men-  ^^Special  reprisals  are,  where  letters 

tioned  in  the  letters  took  place.      Cot-  of    marque    are  granted,    in    time  of 

ton  V.  James,  M.  &  M.  277;  3  C.  &  P.  peace,  to    particular   individuals  who 

505.  have  suffered  an  injury  from  the  gov- 

i.  Willis  V.  Bernard,  8  Bing.  376;  ernment  or  subjects  of  another  nation." 

Trelawncy  v.  Colman,  2  Stark.  191;  s.  Wheat.  Internat.  Law,  §  291. 

c,  I  Bam.  &  Aid.  90;  Elsani  v,  Faucett,  6.  E.  g.,  4  Hen.  V,  ch.  7,  and   the 
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By  the  American  constitution,  congress  have  power  to  grant 
letters  of  marque  and  reprisal,  the  States  being  prohibited  so  to 
do.i 

But  these  special  reprisals  in  time  of  peace  have  almost  en- 
tirely fallen  into  disuse.* 

Although  disposition  has  been  evinced  occasionally  by  France 
and  by  the  United  States  to  regard  private  persons  taking  let- 
ters of  marque,  for  operations  on  the  sea,  from  one  of  two  belliger- 
ents, their  own  state  being  at  peace  with  the  other  belligerent,  as 
pirates,  yet  it  is  very  doubtful,  to  «ay  the  least,  whether  they 
can  properly  be  treated  as  piiates.* 

Hostility,  implied  isook  a  neutral  permitting  the  reception  by 
a  subject  oi  letters  from  a  foreign  power,  does  not  seem  to  have 
been  definitely  marked  in  former  times.  The  offence  perpetrated 
by  France  in  allowing  cruisers  to  be  fitted  out  in  France  and 
manned  with  French  subjects,  to  cruise  against  England,  in  1777, 
was  put  by  England,  in  her  elaborate  M^moire  Justicatif, 
under  the  treaties  of  Utrecht  and  of  Paris.  But  so  many  neu- 
trality edicts,  when  war  actually  broke  out  between  England  and 
France,  were  issued,  subjecting  persons  so  arming,  etc.,  to  fine 
— by  Venice,  Genoa,  Tuscany,  the  Papal  States,  and  the  two  Si- 
cilies— ^that  an  opinion  very  general  was  thereby  manifested  that 
such  permissive  conduct  on  a  neutral's  part  compromised  its 
neutrality* 

LETTEES  PATEHT,— See  Patents  ;  Public  Lands. 

LETTEE8  EOOATOET — (See  DEPOSITIONS ;  INTERROGATO- 
RIES).— An  instrument  sent  in  the  name  and  by  the  authority  of  a 
judge  or  court  to  another,  requesting  the  latter  to  cause  to  be  ex- 
amined, upon  interrogatories  filed  in  a  cause  depending  before 
the  former,  a  witness  who  is  within  the  jurisdiction  of  the  judge 
or  court  to  whom  such  letters  are  addressed.* 

celebrated  marine  ordinance  of  Louis  made  it  an  object  of  their  policy  to  se* 

XIV  of  1681.  See  i  Kent's  Commenta-  cure  by  treaty  from  other  States  that 

ries,  ^61.  the  acceptance  of  letters  of  marque  \>y 

1.  Art.  I,  ^  8,  cl.  II.  the  subjects  of  a  state  from  one  foreign 

2.  Wheat.,   ^  291;    Davis    Intemat.  country    against    another    should     be 
Law  (N.  Y.,  1887),  196-  reckoned    piracy.     See    treaties     with 

8.  Hall  on  Intemat.   Law   (Oxford,  France,  1778;  Netherlands,  1782;  Eng- 

1884),  236.  land,  1794;  Brazil,  1828,  and  others  in- 

Admiral    Baudin,  commanding  the  stanced  by  Hall  at  p.  237,  note  i. 

Frenchfleetin  1839,  notified  the  Mexican  Treaties  binding  contracting  parties 

fleet  that  every  privateer  sailing  under  not  to  issue  letters  of  marque  to  sub- 

the  Mexican  flag,  of  which  the  captain  jects  of  neutrals  were  formerly  freqis^it. 

and  two-thirds  of  the  crew  were  not  Examples    are  mentioned,     Hall     23S, 

Mexican    subjects  by  birth,  would  be  note  i. 

considered    piratical    and    treated     as  4.  Hall  546-556. 

such.    And  in  our  own  war  with  Mex-  6t  Bouv.  Law  Diet, 

ico,   President   Polk,  in  a  message  to  They    are    sometimes    denominated 

congress,  suggested  that  the  question  sub  muiute  vicissttudinis^  from  a.  clause 

might    arise    in    the    criminal   courts,  which  they  generally  contain.      Where 

Hall,  236,  237.  the  government  of  a  foreign  ooiintrr. 

The  United   States  appear  to  have  in    which    witnesses    propoeed     to  be 
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examined  reside,  refuse  to  allow  com-  the  answers  of  the  witnesses   are  de- 

missioners  to  administer  oaths  to  such  sired. 

witnesses,  or  to  allow  the  commission  The  commission  is  executed  hy  the 

to  be  executed  unless  it  is  done  by  some  judge  who  receives  it,  either  by  calling 

magistrate  or  judicial  officer  there,  ac-  the  witness  before  himself,  or  by  the 

cording  to  the  laws  of  the  country,  let-  intervention  of  a  commissioner  for  that 

ters  rogatory  must  issue.  purpose;  and  the  original  answers,  duly 

These    letters   are    directed   to    any  signed  and  sworn  to  by   the  deponent, 

judge  or  tribunal  having  jurisdiction  of  and  properly  authenticated,  are  returned 

civil    causes  in    the    foreign    country,  with  the  commission  to  the  court  from 

recite  the  pendency  of  the  suit  in  court,  which  it  issued. 

and  state  that  there  are  material  wit-  The  court  of  chancery   has  always 

nesses   residing  there,  without  whose  freelv  exercised  this  power,  by  a  com- 

testimony  justice  cannot  be  done  be-  mission,    either     directed    to     foreign 

tween  the  parties,  and  then  request  the  magistrates,  by  their  official    designa- 

said  judge  or  tribunal  to  cause  the  wit-  tion,  or,  more  usually,  to  individuals  by 

nesKS  lo  come  before  them  and  answer  name;  which  latter  course,  the  peculiar 

to  the  intaiiMgateries  annexed  to  the  nature  of  its  jurisdiction  and  proceed- 

letters  rogatory.  ix^s  enables  it  to  induce  the  parties  to 

In  letters   rogatory  there  is  alwajrs  adopt,  by  oonaent,  wl^re  any   doubt 

an  offer,  on  the  part  of  the  court  whence  exists  as  to  its  inherent  authority.    The 

they  issued,  to  render  a  mutual  service  courts  of  common  law  in  England  seem 

to    the  court  to  which  they  may    be  not  to  have  asserted  this  power  in  a 

directed,  whenever  required.  direct  manner,  and  of  their  own  au- 

The  practice  of  such   letters  is  de-  thority;  but  have  been  in  the  habit  of 

rived    from  the    civil   law,  by    which  using  indirect  means  to  coerce  the  ad- 

these   letters  are  sometimes  called  let-  verse  party  into  a  consent  to  the  exa- 

ters  requisitorj'.    A  special  application  mination  of  witnesses,  who  were  absent 

must   be  made  to  court  to  obtain   an  in   foreign  countries  under  a  commis- 

order  for  letters  rogatory.     Bouv.  Law  sion  for  that  purpose.    These  means  of 

Diet.  coercion  were  various;  such  as  putting 

If  the  witness  re^des  abroad,  out  oi  off  the  trial,  or  rtSatSa^to  enter  judg- 

the  jurisdiction,  and   refuses  to  attend,  tnent,  as  in  the  case  of  nonsuit,  if  the 

or  is  sick  and  unable  to  attend,  hts  tes-  defendant  was  the  recusant  party;  or 

timony  can  be  obtained  only  by  taking  by  a  stay  of  proceedings,  till  the  party 

the  deposition  before  a  magistrate,  or  applying    for    the    commission    coulcl 

before  a  commissioner  duly  authorized  have  recourse  to  a  court  of  equity,  by 

by  an   order  of  the  court  where   the  instituting  a  new  suit  there,  auxiliary 

cause  is  pending;  and  if  the  commis-  to  the  suit  at  law.     i  Green  on  Ev., 

sloner  is  not  a  judge  or  magistrate,  it  is  ^  320. 

usual  to  require  that  he  be  first  sworn.  The  following  form  of  a  letter  roga- 

This  method    of  obtaining    testimony  tory  will  be  found  in  Nelson  v,  U.  S.,  i 

from  i^nesses    in  a  foreign  country  Pet.  (C.  C.)  236,  note  a. 

has  alwaj's  been  familiar  in  the  courts  United  States  of  America) 

of  admiralty;  but  it  is  also  deemed  to  District  of            ,\ 

be  within   the  inherent  powers  of  all  The  President  of  the  United  States, 

courts  of  justice.    For,  by  the  laws  of  to  any  judge  or  tribunal  having  juris- 

nations,  courts  of  justice  of  different  diction  of  civil  causes,  in  the  city  (or 

countries  are   bound  mutually  to    aid    province)   of ,  in    the  kingdom 

and  assist  each  other,  for  the  further-    of ,  Greeting — 

ance  of  justice;  and  hence,  when  the  [seal] 

testimony  of  a  foreign  witness  is  neces-  Whereas  a  certidn  suit  is  pending  in 

sary,  the  court  before  whom  the  action    our court  for  the  district  of 

is    pending    may  send    to     the    court  in   which  A  B  is  plaintiff  (or  claimant 

-within  whose  jurisdiction  the  witness    against  the  ship ),  and   C  D  is 

resides  a  writ,  either  patent  or  close,  defendant,  and  it  has  been  suggested  to 
usually  termed  a  letter  rogatory,  or  a  us  that  there  are  witnesses  residing 
commission  sub  tnuiua  vicissitudinis  within  your  jurisdiction  without  whose 
obtentu  ac  in  juris  subsidium^  from  testimony  justice  cannot  completely  be 
tliose  words  contained  in  it.  done  between  the  said  parties,  we 
The  writ  or  commission  is  usually  therefore  request  you  that,  in  further- 
accompanied  by  interrogatories,  filed  ance  of  justice,  you  will  by  the  proper 
hy  the  parties  on  each  side,  to  which  and  usual  process  of  your  court,  cause 
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LBTTEE8  TB8TAKEHTABT. — See  Probate  and  Letters  of 
Administration. 

LETTDfO.— See  note  i. 

such   witnesses  as  shall  be  named  or  proposals  and  no  letting,  as  there  mar 

pointed  out  to  you  hy  the  said  parties^  be  an  advertisement  of  a  sale  and  jet 

or  either  of  them,  to  appear  before  you,  no  sale.    There  may  be  a  public  adver* 

or  some  competent  person  by  you  for  tisement  calling  for  proposals,  and  jet 

that  purpose  to  be  appointed  and  au-  the  letting  may  be  private,  just  as  there 

thorized,  at  a  precise  time  and  place,  by  may  be  a  public  notice  of  a  sale,  and 

you  to  be  fixed  and  there  to  answer,  on  yet  the  sale  may  be  private.    If  the  de- 

their  oaths    and    affirmations,   to    the  fendant's  stipulation   had  been  for  an 

several    interrogatories    hereunto    an-  opportunity  in  the  first  place  to  take  at 

nexed,  and  that  you  will  cause  their  a  private  letting,  it  would  scarcelj  be 

depositions  to  be  committed  in  writing,  contended  that  the  defendant  had  had 

and   returned  to  us  under  cover  duly  no  opportunity   to   take  at  a  private 

closed   and   sealed   up,   together    with  letting,  because  the  plaintiff  had  invited 

these  presents.     And  we  shall  be  ready  proposals  by  a  public  advertisemeat.  If 

and  willing  to  do  the  s^me  for  you  in  a  the  defendant  had,  in  such  case,  argued 

similar    case    when    required.       Wit-  his  immunity  from  liability  to  paj  in 

ness ^  etc.  money,  he  would  have  been  told  that 

1.  By  the  terms  of  his  written  agree-  the  public  call  for  proposals  did  not 
ment  the  defendant  had  a  risht  to  take  impair  his  opportunity  privateir  to  ap- 
a  contract  by  **  bidding  off  the  same  at  ply  for  and  take  a  contract;  and  that 
public  letting."  By  giving  the  second  notwithstanding  the  public  call,  Ik 
charge,  and  refusing  the  defendant's  might  have  applied  for  and  taken  a  coo- 
ninth  request  to  charge,  the  court  made  tract  under  circumstances  of  the  pro* 
a  public  letting  consist  of  a  letting  in  foundest  secrecy.  If  a  letting  after  a  pub- 
pursuance  to  a  notice  in  a  public  news-  lie  call  for  proposals  would  be  deemed 
paper  inviting  proposals  for  contracts;  private  to  satisfy  the  requisitions  of 
and  treated  an  opportunity  to  make  such  a  contract,  it  cannot  be  public  is 
proposals  for  a  contract,  in  pursuance  to  this  case,  in  order  to  satisfy  the  requi- 
such  notice,  as  an  opportunity  to  bid  sition  of  a  contract  containing  a  pre* 
off  a  contract.  Upon  the  doctrine  of  cisely  opposite  stipulation.  Walkek, 
the  charge,  if  the  corporation  adver-  J.,  in  opinion. 

tised  for  proposals,  and  when  they  were        The  word  letting,  when  used  in  this 

made,  acted  upon  them  in  private,  and  connection,  is  an  Americanism.  As  de- 

in  private  assented  to  or  rejected  them,  fined  by  Mr.  Webster,  it  is  the  puttingoat 

there  was  a  bidding  off  contracts  at  a  of  portions  of  work  to  be  perfonnedbr 

public  letting,  and  there  was  afforded  contract,  as  on  a  railroad.     There  ii. 

to  the  defendant  an  opportunity  to  bid  evidently,  nothing  in  the  word  lettii^ 

off  a  contract  at  a  public  letting.  which  requires  the  putting  out  to  ^ 

By  turning  to  Webster's  dictionary  I  by  public  outcry.     It  simply  means  a 

find  that  **  letting"  is  an  Americanism,  putting  out  of  the  contracts,  or  engag* 

used  to  signify  the  act  of  putting  out  ing  contractors  to  do  the  work.    If  ths 

|>ortions  of  work  to  be  performed  by  word  stood  alone  in  this  contract,  al! 

contract,  as  on  a  railroad  or  canal,  and  would    concede   that    the   corporat»& 

it  has  in  our  country  that  acceptation,  might  comply  with  its  terms  withoot 

The  letting  or  putting  out  of  the  con-  public  outcry.      The  adjective  puhHc 

tract  is  a  different  thing  from  the  invi-  has  many  significations.     Noneofthcs. 

tation   to  make  proposals  for  it.    The  in  our  judgment  implies  that  kind  (^ 

letting  is  posterior  to  the  invitation  for  publicity,  proclamation,  which  attends 

proposals.     It  is  made  after  the  propo-  sales  at  public  outcry.     The  definiiioe 

sals  have  been  received  in  pursuance  to  which  we  think  expresses  the  intention 

the  invitation,  and  after  they  have  been  of  the  parties  to  the  present  contract  ^ 

considered,  and  is  the  act  of  awarding  open  to  all^  notorious.    To  become  noto- 

the  contract  to  the  proposer.    The  dis-  rious,  it  is  necessary  that  fair  and  reasoa- 

tinction  between  the  advertisement  for  able  public  notice'  shall  be  given.  To 

proposals  and  the  letting  of  a  contract  render  the  letting  open  to  all,  it  is  necesj 

Is  precisely  the  distinction  between  the  sary  that  the  public  shall  have  the  eqca^ 

advertisement  of  a  sale   and    a    sale,  privilege  of  bidding  for  the  contract 

There  may  be  an  advertisement    for  and  becoming  contractors  for  the  wort 
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LEVANT  AND  COUCHANCY— LEVEE— LEVEL— LEVY. 

lEVAHT  AND  COUCHAHCY.— See  note  i. 

lEVAHT  AHD  COUCHAHT.— See  note  2. 

lEVEE.— See  note  3. 

LEVEL — See  note  4. 

LEVY— (See  Execution  ;  Sheriff  ;  Taxation). — To  do  the 
acts  by  which  a  sheriff  sets  apart  and  appropriates,  for  the  purpose 
of  satisfying  the  command  of  a  writ  of  execution,  a  part,  or  the 
whole  of  a  defendant's  property.*  It  is  synonymous  with  "  col- 
lect "  or  "  raise  "  by  execution.* 

The  letting  which  furnishes  the  noto-  levee,  or  dispute  the  necessity  for  the 

rietjf  and  secures  to  the  public  equal  levee,  or  the  necessity  for  public  use  of 

competition,  is  a  public   letting.      On  the  particular  space  of  land,  nor  can  he 

the  other  hand,  no  matter  how  many  be  heard  when  he  alleges  wanton  injury 

persons  may  have    notice    of  and   be  and  prays  the  court  to  control  prudently' 

present  at  the  letting,  and  no  matter  for  all  interests,  the  officers  in  their 

how  public  the  act  of  letting  or  putting  right  to  take  land,  even  though  they 

out  the  contracts  may  be, — unless  the  should  choose  to  run  the  levee  a  distance 

letting  be  conducted  as  to  secure  to  the  away  from  *  the  space '  which  is  to  be 

public  an  equal   right  to    bid  for  and  left  *by  adjacent    proprietors    on    the 

take  the  contracts,  the  subscriber  who  shores  of  navigable  rivers."     This  is 

is  denied  this  privilege  may  justly  com-  denied.      Hollingsworth  v.  Parish,  17 

plain  that  there  has  not  been  extended  Fed.   Rep.   109;  Bass  v.  State,  34  La. 

to  him  the  right  to  take  contracts  by  An.  494. 

bidding  off  the  same  at  public  letting.  4.  Lessees  of  a  coal  mine  covenanted 

Stone,  J.,  in  opinion.    Eppes  v,  M.G.  with  the  lessors  that  they  would,  by  a 

&  T.  R.  Co.,  35  Ala.  59.  certain  time,  get  all  the  demised  coal 

1.  It  means  the  possession  of  such  land  in  the  township  of  B,  "not  deeper  than 
as  will  keep  the  cattle  claimed  to  be  is  below  the  level  of"  the  bottom  of 
commoned  during  the  winter;  and  as  the  A  mine  under  a  certain  point  at  the 
many  as  the  land  will  maintain  in  surface.  In  an  action  for  breach  of  the 
the  winter,  so  many  shall  be  said  to  be  covenant  a  question  arose  whether 
levant  and  couchant.  Scholes  v,  Har-  level  was  used  in  the  ordinary  sense  of 
greaves,  5  T.  R.  48.  a  horizontal   plane,  or   in  a   peculiar 

2.  What  is  meant  by  cattle  levant  sense,  having  reference  to  the  drainage, 
and  couchant  is  the  number  of  cattle  Held^  that  evidence  was  admissible  to 
which  the  land  in  respect  of  which  the  show  the  understanding  of  the  term 
common  is  claimed  will  maintain,  "level"  as  used  in  the  above  lease 
Cheeseman  v.  Hardman,  183  F.  A.  among  coal  miners.  5  Ad.  &  £11.  (3  C. 
711.  B.)  302. 

Where    lands    are     not   sufficiently  5.  Anderson^s  Law  Diet.  614. 

fenced  to  keep  out  cattle  the  landlord  6.  Valle  v.  Fargo,  i  Mo.  App.  351- 

at  common  law  cannot  distrain  them  353. 

until  they  have  been  long  enough  on  Levy  means  the  act  of  appropriating, 

the  land  to  have  lain  down  and  rose  up  singling   out    certain   property  of  the 

to  feed,  one  night  at  least.    After  that  debtor,  for  the  satisfaction  of  an  execu- 

period  the  law  presumes  that  the  owner  tion,  and  it  is  done  by  making  an  en- 

may  have  notice  that  his  cattle  have  dorsement  to  that  effect  upon  the  exe- 

strayed,  and  it  is  negligence  not  to  have  cution.      Bland   v,   Whitfield,   i  Jones 

taken  them  away.    3  Bl.  Com.  9.  Law  (N.  C.)  125. 

3.  It  is  said,  that  under  the  lawful  ex-  Levy  in  law  has  a  technical  meaning, 
«;rci6e  of  the  police  powers  inherent  in  which  is  to  collect  money.  Collins  v. 
the  State,  the  legislature  may  authorize  Terrall,  5  S.  &  M.  (Miss.)  386. 

the  construction  of  levees,  and  land  for  A  levy  is  a  statute   conveyance  to 

their  construction  may  be  taken  or  ap-  which  the  same  rules  of  construction  are 

propriated,  as  in  this  case,  without  com-  to  be  applied  as  to  a  deed  of  convey- 

pensation  therefor,  and  the  complaining  ance.    Jewett  v,  Whitney,  43  Me.  251. 

owner  cannot  be  heard  to  dispute  the  The  phrase  to  levy  bears  different 

£LUthority   of  the  officers  building  the  significations  according  to  its  objects. 
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To  levjr  war  is  to  make  war.  To  levy  In  the  twenty -sixth  section,  was  no- 
money  is  to  exact,  and  although  in  its  ticed  as  showing  that  levying  and 
application  to  the  first  part  of  the  exe-  taking  Into  possession  were  different 
cution  of  a  writ  of  fieri  facias^  may  be  things.  So  they  may  be.  But  if  the; 
comparatively  modern,  yet  the  expres-  Were  synonymous,  tautology  in  legisli- 
sion  *'to  levy  on  goods  and  chattels"  is  tion  is'no  uncommon  occurrence.  But 
one  that  has  been  used  in  the  English  in  the  same  section  the  wonli  m 
law  books,  and  those  of  our  neighbor-  seized  are  used  as  coextensive  with, 
ing  States;  and  wherever  found,  it  and  embracing  all  cases  of  levying. or 
means  to  do  the  act,  or  acts,  by  which  taking  into  possession.  The  same  $ub- 
a  sheriff  sets  apart  and  appropriates,  ject  is  continued  in  the  next  section. 
for  the  purpose  of  satisfying  the  com-  which  uses  the  language  "^taken  or 
mand  of  this  writ,  a  part  of  the  whole  seized."  The  twenty-ninth  section 
of  the  defendant's  goods  and  chattels,  confines  the  operation  of  the  writ, 
Lloyd  V.  Wyckoff,  6  Halst.  (N.J.)  227.  making  it  a  perfect  nullity  as  to  any  of- 

A  policy  of  insurance  upon  a  build-  ficial    proceeding   under    It  after  one 

ing  forbade  alienation,  and   also  con-  year,  but  it  gives  no  additional  direc- 

tained  this  clause,  **the  commencement  tions   as  to  the  levying  of  the  writ, 

of  foreclosure  proceedings  or  the  levy  of  either  in  mode  or  time.    The  thirtieth 

an  execution  shall  be  deemed  an  aliena-  section  provides  for  the  case  of  an  of 

tion  of  the  property."  A  mechanics'  lien  ficer,  who  holds  an  execution  against  1 

was  subsequently  filed  and  perfected  on  defendant,  upon  whose  goods  another 

the  insured  building,  and,  in  proceed-  officer    has  already   made  a  levy.  It 

ings  to  enforce  the  same,  judgment  was  gives  him  a  lien,  subject  to  the  prior 

obtained  and  execution  was  issued,  under  one,  upon  his  doing  all  which  the  na- 

which  the  premises  were  advertised  for  ture  of  the  case  permits,  to  execute  his 

sale.    Prior  to  the  sale,  the    building  writ.    And  there   is   no  doubt  it  also 

was  destroyed   by   fire.     In  an  action  contemplates,  as  several  other  acts  of 

upon   the  policV}  held  that  by  *'fore-  our  legislature  do,  that  practice  which 

closure  proceedings"  was  intended  only  is  almost  universal  in  New  Jersey,  ol 

the  ordinary  proceedings  to  foreclose  a  leaving    the  goods,   after   levy,  in  the 

mortgage,  and  not  exceptional  statutory  possession  and  under  the  care  of  the 

proceedings  of  the  nature  of  those  stated,  defendant.  The  thirty-first  section  takes 

That  the  "levy  of  an  execution"  referred  away  (if  it  ever  existed)  from  an  eiecu- 

only  to  a  levy  on  personal  property,  as  a  tion   issuing  out  of   a  justice's  court 

levy  upon  real  estate  is  unnecessary  and  all   liens  previous  to  the  levy,  and  di- 

is  unknown  to  the  law.  Colt  v.  Phoenix  rects  an  inventory  to  be  taken  of  "^ 

Fire  Ins.  Co.,  54  N.  Y.  595.  much  of  the  property  of  the  defendant 

Levy  a  Tax. — Where  an  act,  amend-  as  he  intends  to  levy  on,  which  inver- 
ing  a  city  charter,  says  that  the  city  tory  and  levy, "etc.  There  is  some  oteoi- 
council  "may,  if  it  believes  that  the  pub-  rity  in  this  section,  but  it  cannot  be 
lie  good  and  the  best  interests  of  the  that  the  words  intends  to  levy  on  refer 
city  require"  it,  levy  a  tax  to  papr  its  to  a  future  time.  This  would  be 
funded  debt,  a  mandamus  will  he,  at  absurd.  And  all  the  subsequent  dl- 
the  suit  of  a  judgment  creditor,  to  make  rections  of  the  section,  show  that  the 
and  levy  a  tax  if  it  does  not.  Where  levy  and  taking  of  the  inventori'  art 
a  city  has  a  power,  such  as  the  one  simultaneous  acts.  Or,  rather,  the 
given  above,  it  is  no  return  to  an  alter-  taking  of  the  inventory  under  proper 
native  mandamus  commanding  it  to  circumstances,  and  with  the  vtev  t<) 
levy  a  special  tax  of  one  per  cent,  to  the  execution  of  the  writ,  may  coma- 
pay  principal,  and  one  per  cent,  to  pay  tute  the  levy.  The  statute  make«  th« 
the  interest  and  costs  of  judgments  ob-  inventory  essential,  but  it  does  ndt 
tained  against  it  for  nonpayment  of  its  mean  to  dispense  with  any  other  act  or 
funded  debt,  or  cause  to  show  cause,  circumstance.  When  the  constaV^< 
etc.,  that  it  did  iti  one  year  levy  such  a  prefixes  or  adds  to  it,  such  wonfc  3* 
tax,  and  that  the  funds  raised  by  it  are  show  that  he  has  made  a  levy,  by  «if- 
wholly  exhausted.  City  of  Galena  v.  tue  of  the  writ,  upon  the  goods  thc« 
Amy,  5  Wall.  (U.  S.)  705.  inventoried,    and   the    actual   time  of 

Levy  on,  ete. — Several  of  the  sections  making  the  same,  and  signs  it,  and  a-"; 

of  the  small  cause  act  of  1818  (Rev.  nexes  it  to  the  execution,  it  *'shalUt  i-'^ 

Laws  629)  were   also  referred   to  by  times    be  received    as  evidence  of  ti* 

counsel.    The  use  of  the  words  "levy  levy,   and  of  the  time   of  raakin*  the 

on,  attach,  or  take  into  his  possession,"^'  same,"  even  before   the  return  of  tJ-i 
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vrit.  But  this  evidence  will  only  be  sonal  property  susceptible  of  delivery 
frima  facie;  and  if  the  inventory  and  where  they  cannot  depend  upon  re- 
levy  were  not  taken  under  proper  cir-  ceiving  the  property  into  their  posses- 
cumstances,  they  will  be  void.  .  .  .  sion  without  controversy.  For  these 
Upon  these  authorities,  I  would  ob-  purposes  the  sheriff  should  know  ex- 
serve,  in  the  first  place,  that  they  all  actly  what  he  has  hvied  on,  and  be  able 
concur  in  considering  the  removal  of  to  furnish  the  information  to  parties  in- 
the  goods  unnecessary  to  the  perfection  terested.  Lloyd  v.  WyckofF,  ii  N.  J. 
of  the  levy.  Although  upon  a  question  L.  (i6  Halst.)  232-236.  See  Camp  t'. 
of  fraud  raised  in  favor  of  a  subsequent  Chamberlain,  5  Denio  (N.  Y.)  198. 
execution,  it  is  important  to  the  sheriff,  A  provision  in  an  insurance  policy 
or  plaintiff  in  the  prior  one,  that  he  rendered  it  void  if  the  property  in* 
should  not  have  lefl  the  property  in  sured  should  be  levied  upon  or  taken 
this  situation  too  long,  especially  it  sub-  into  possession  or  custody  under  any 
jecttorapid  diminution  of  value;  and  by  proceedings  in  law.  Held  that  tech- 
all  means  not  knowingly  suffer  a  nical  seizure,  unaccompanied  by  any 
use  to  be  made  inconsistent  with  change  of  possession  or  increased  risk 
the  proper  purposes  for  which  would  not  avoid  the  policy.  Smith  v. 
it  was  levied  on;  and,  secondly,  that  a  Farmers'  Ins.  Co.,  89 Pa.  St.  287. 
levy  may  be  made  without  the  knowl-  Lery  and  Sale. — Levy  and  sale  means 
edge  of  the  defendant.  It  may  be  im-  the  subjecting  of  property  to  the  satis- 
possible  to  give  him  notice,  or,  it  may  faction  of  a  judgment.  Commrs.  of 
be  inexpedient,  as  in  the  case  of  New-  Miami  Co.  v.  Wanzoppoche,'  3  Kan. 
ell  V.  Sibley  (i  South.  382).    But  the  370. 

controversy  in  that  case  shows  that  it  is  Levy  on  Personal  Property. — Levy  on 
desirable,  although    not  essential,  that  personal  property  is  the  act  of  taking 
tlie  fact  of  levy  should  be  communica-  possession  of,  attaching  or  seizing  it, 
ted  to  the  defendant.    But  the  question  by  the  sheriff  or  other  officer,  under 
recurs.  What  is  necessary   to  a  levy?  and  by  virtue  of  any  execution  he  may 
As  I  believe  the  legislature  never  in-  hold   against  such 'property,  whereby 
tended  to  make  any  change  in  the  law  the  lien  of  such  execution  upon  such 
relative  to  levies,  so    as    to    diminish  property    becomes     perfect,    and     the 
their  certainty  or  publicity,  so  I  regard  property  is  thereupon  deemed  to  be  in 
these  qualities  too  important  to  the  in-  the  custody  of  the  law.    Bond  v,  Wil- 
terests  of  justice  to  adjudge  them  away  lett,  i  Keyes  (N.  Y.)  386. 
in  conformity  to  any  loose  or  doubtful  Equitable    Levy.  — ^'The  filing    of   a 
practice,     where  the  officer  has  pro-  creditor's   bill  and  the  service  of  the 
ceeded  to  sell  by  virtue  of  an  imperfect  process  creates  a  lien   in  equity  upon 
levy,  to  a  bona  fide  purchaser,  the  ac-  the  effects  of  the   judgment  creditor. 
quiescence  of  the  defendant  not  only  Bayard  v.  Hoffman,  4  J.  Ch.  450;  Beck 
stops  his  mouth,  but  gives  additional  v,  Burdett,  i  Paige  300;  Storm  v,  Wad- 
proof   of  the  identity  of  the  property  dell,    2    Johns.    Ch.    494;    Corning  v. 
levied  on;  and  to  protect  such  sales.  White,  2  Paige  567;  Edgell  v.  Haywood, 
even  against  third  persons,  I  am  dis-  3  Atk.  352;  x  Kent  Com.  263.    It  has 
posed  to  yield  to  the  usages  which  have  been  aptly   termed   an  equitable  levy, 
crept  in.*  But  I  would  not  encourage  Telford   v,   Burnham,   7    Dana    (Ky.) 
the  remissness  of  the  sheriff  by  giving  no;"  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
Him  an  action  on  such  levy^  or   give  249;  bk.  17  Co-op.  830. 
efficacy  to  it,  on  a  question  of  priority.  The  term  levy  imports  the  ascertain- 
The  duty  of  the  sheriff  to  the  plain-  ment  of  the  amount  necessary  to  be 
tiff   requires  that    he  should  make  a  raised  from  county  taxes,  and  the  per- 
fsufficient  levy;  and  his  duty  to  the  de-  formance  of  such  acts  by  the  board  of 
fendant  as  strongly   requires  that   he  police  as  would  authorize  the  tax  col- 
should   not  make  an  oppressive  levy,  lector  to  proceed  and  collect  the  taxes. 
He  ought,  then,  for  both  these  purposes,  Moore  r.  Foote,  32  Miss.  479. 
to    have  the    means  of  knowing   the  The    power   to    levy   and    collect  a 
value  of  the  goods  he  levies  on.     He  special  tax,  given  in  a  city  charter,  does 
xnust  make  the  money  of  the  goods  and  not  carry  with  it  the  power  to  collect 
chattels  levied  on,  and  must  have  them  such  tax  by  a  sale  of  the  property  upon 
to  show  to  purchasers  at  the  sale  and  which  it  is"  assessed.    Mclnery  v.  Reed, 
deliver  when  sold;  for  the  law  does  not  23  Iowa  410. 

justify  a  sale  where  bidders  have  not  The  word  "levy,"  as  defined  by  our 

-the  power  to  discover  the  value,  or  per-  statute,  means  actual  seizure — that  i% 
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LEVY  COITET.— The  body  charged  with  the  administration  of 
the  ministerial  and  financial  duties  of  Washington  county.  Dis- 
trict of  Columbia,  as  to  roads,  bridges,  the  poor,  taxes,  etc.* 

LEVyiAO  WAE.— See  note  2. 

the  officer  must  take  actual  possession  of  court  have  been  committed,  war  must 

the    goods,   and  this   language    would  be  actually  levied  against  the    United 

seem  to  exclude  all  idea  of  constructive  States.     However  flagitious  majr  be  the 

possession.     Douglass  v.  Orr,  58  Mo.  crime  of  conspiring  to  subvert  by  force 

57^.  the  government  of  our  country,  such 

1.  Anderson's  Law  Diet.  conspiracy  is  not  treason.     To  conspire 
**The  levy  court  is  the  body  charged  to  levy  war  and  actually  to  levy  war 

iviih  the  administration  of  the  minis-  are  two  distinct  offences.  The  first 
terial  and  financial  duties  of  Washing-  must  be  brought  into  open  action  by 
ton  county.  It  is  charged  with  the  the  assemblage  of  men  for  the  purpose 
duties  of  laying  out  and  repairing  roads,  treasonable  in  itself,  or  the  fact  of  levy- 
building  bridges  and  keeping  them  in  ing  war  cannot  have  been  committecL 
good  order,  providing  poorhouses  and  So  far  has  this  principle  been  carried 
the  general  care  of  the  poor;  and  with  that  in  a  case  reported  by  Ventris  and 
laying  and  collecting  the  taxes  which  mentioned  in  some  modem  treatise  on 
arc  necessary  to  enable  it  to  discharge  criminal  law,  it  has  been  determined 
these  and  other  duties  and  to  pay  the  that  the  actual  enlistment  of  men  to 
other  expenses  of  the  county.  It  has  serve  against  the  government  does  not 
capacity  to  make  contracts  in  reference  amount  to  levying  war.  It  is  true  in 
to  any  of  these  matters,  and  to  raise  that  case  the  soldiers  enlisted  were  to 
money  to  meet  these  contracts.  It  has  serve  without  the  realm,  but  they  were 
perpetual  succession.  Its  functions  are  enlisted  within  it,  and  if  the  enlistment 
those  which,  in  several  States,  are  per-  for  a  treasonable  purpose  could  amount 
formed  by  *county  commissioners,*  to  levying  war,  then  war  had  been 
*overseers  of  the  poor,*  *county  super-  actually  levied.  .  .  But  there 
visors,*  and  similar  bodies  with  other  must  bie  an  actual  assembling  of  men 
designations.  Nearly  all  the  functions  for  the  treasonable  purpose  to  con&ti- 
of  these  various  bodies  or  anv  of  them  tute  a  levying  of  war.  .  .  .  To  com - 
reside  in  the  levy  court  of  Wiashington.  plete  the  crime  of  levying  war  against 
It  is  for  all  financial  and  ministerial  the  United  States,  there  must  be  an 
purposes  in  the  county  of  Washington,  actual  assemblage  of  men  for  the  pur- 
If  not  a  corporation  in  the  full  sense  of  pose  of  executing  a  treasonable  design.** 
the  term,  it  is  a  quasi  corporation^  and  Judge  Chase,  in  the  trial  of  Frees, 
can  sue  and  be  sued  in  regard  to  any  was  more  explicit.  He  stated  the 
matter  in  which,  by  law,  it  has  rights  opinion  of  the  court  to  be,  *that  if  a 
to  be  enforced,  or  is  under  obligations  body  of  people  conspire  and  meditate 
which  it  refuses  to  fulfil.  The  princi-  an  insurrection  to  resist  or  oppress  the 
pie,  a  necessary  one  in  the  enlarged  execution  of  any  statute  of  the  United 
sphere  of  usefulness  which  such  bodies  States  by  force,  they  are  only  guilty  of 
are  made  to  perform  in  modern  times,  high  misdemeanor;  but  if  they  proceed 
is  well  supported  by  the  following  to  carry  such  intention  into  execmtion 
adjudged  cases:  Inhabitants  v.  Woods,  by  force,  then  they  arc  guilty  of  the 
13  Mass.  193;  Bradley  v.  Case,  3  Scam,  treason  of  levying  war,  and  quantum  of 
(111.)  608;  Overseers  of  Pitts,  v.  Over-  the  force  employed  neither  lessens  nor 
seers  of  Platts.  18  Johns.  (N.  Y.)  407;  increases  the  crime,  whether  by  one 
Overseers  etc.  v.  Birdsall,  I  Cow.  (N.  hundred  or  one  thousand  persons,  is 
Y.)  260;  Jansen  v.  Ostrander,  i  Cow.  wholly  immaterial.  The  court  arc  of 
(N.  Y.)  670;  Com.  V,  Green,  4  Whart.  the  opinion,**  continued  Judge  Chase 
(Pa.)  598;**  Levy  Court  v.  Woodward,  on  that  occasion,  "that  a  combination 
2  Wall.  (U.  S.)  501,  510;  17  Coop.  853.  or  conspiracy  to  levy  war  against  the 

2.  *^Treason  against  the  United  United  States  is  not  treason,  unle&« 
States  shall  consist  only  in  levying  war  combined  with  an  attempt  to  carrr 
against  them,  or  in  adhering  to  their  such  combination  or  conspiracy  into 
enemies,  giving  them  aid  and  comfort.  execution.     Some  actual  force  or  vio- 

"To  constitute  that  specific  crime  for  ience  must  be  used   in    pursuance  of 

which  the  prisoners    now   before   the  such  design  to  levy  war;  but  it  is  alto- 
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Lbwji. — Given  to  unlawful  indulgence  of  lust ;  dissolute ;  lust- 
ful ;  proceeding  from  unlawful  lust.^ 

gether  immaterial  whether  the    force  the  intention  with  which  the   parties 

used  is  suflScient  to  effectuate  the  ob-  assembled.     United  States  v,  Hoxie,  i 

ject.    Any  force  connected  with  the  in-  Paine  (U.  S.)  270. 

tention    will    constitute  the  crime    of  1.  Anderson^s   Diet.  614;     State    v. 

levying  war."    Ex   farte  Bollman,  4  Lawrence,     19    Neb.    313;     Snow    v, 

Cranch  (U.  S.)  126,  128.  Witcher,  o  Ii'ed.  L.  348. 

'*A  levying  of  war/'  without  having  A  **lewe  house"  is  a  house  in  which 

recourse  to  rules  of  construction    or  fornication  or  adultery  is  practiced;  a 

artificial  reasoning,  would   seem  to  be  house  given  to  the  unlawful  indulgence 

nothing  short  of  the  employment,  or  at  of  lust.    Clifton  v.  State,  53  Ga.  244. 

least  of  the  embodying  of  a  military  But  the  sexual  cohabitation  of  per- 

armed  force,  armed  and  arrayed,  in  a  sons  who  have  in  good  faith  but  ille- 

warlike   manner,    for  the    purpose    of  gaily  married,  is  not  "lewd  and  lasci- 

forcibly    subverting   the    government,  vious."     Com.  v.  Munson,  127  Mass. 

dismembering  the  Union,  or  destroying  470. 

the  legislative   functions    of  congress.  Before  a  person  can  be  convicted  of 

These  troops  should  be  so  armed  and  *'lewd  and  lascivious"  cohabitation,  it 

so  directed  as  to  leave  no  doubt  that  must  appear  on  the  face  of  the  indict- 

the    United    States,  or    their   govern-  ment  that  both  parties  lewdly  and  las- 

raent,  were  the    immediate   object    of  civiously  associated  "together"  or  with 

their  attack.    ...    In  the  first  place,  each  "other."     State  v,  Foster,  21  W. 

it  is  well  understood  in  both  countries  Va.  775. 

(England  and  United  States)  that  war  The    word     "obscene,"    within    the 

must  be  actually  levied,  and   that  no  meaning  of  act   September  26th,  188F 

consultation  or  conspiracy  to  subvert  (25  U.  S.  St.  496),  forbidding  the  send- 

the    government    or     laws,    however  ing  of  nonmaimble  matter  through  the 

atrocious  the  offence,  can  amount  to  mails,  when  used   to  describe  a  book 

treason.    In  England,  all  insurrections  pamphlet  or   paper,  means  a  publica- 

to  dethrone  or  imprison  the  king;  or  to  tion  containing  immodest  and  indecent 

force  him  to  change  his  measures,  or  to  matter,    the    reading    whereof    would 

remove  evil  counsellors;  to  attack  his  have  a  tendency  to  deprave  or  corrupt 

troops  in  opposition  to  his  authority;  to  the  minds  of  those  into  whose  handn 

carry  off  or  destroy  his  stores  provided  the  publication  might  fall,  whose  mind'^ 

for  defence  of  the  realm,  if  done  con-  are  open  to  such  immoral  influences 

jointlv  with  and  in  aid  of   rebels    or  United  States  v.  Clarke,  38  Fed.  Rep 

enemies,  and  not  only  for  lucre,  or  some  732. 

private    malicious    motive;   to   hold   a  A  "lewd"  book,  pamphlet  or  paper 
castle  or  fort  against  the  king  or  his  within   the  meaning  of  the  statute,  \i 
troops,  if  actual  force  be  used  in  order  one  that  describes  dissolute  or  unchaste 
to  keep  possession;  to  join  with  rebels  acts,  scenes    or  incidents,  or  one  the 
freely  and  voluntarily;  to  rise  for  the  reading  whereof,   by  reason  of  its  con- 
purpose  of  throwing  down  by  force  all  tents,  is  calculated  to  excite  lustful  and 
enclosures;  alter  established  law  or  re-  sensual  desires  in  those  whose  minds 
lig^on;  to  reduce  the  general  price  of  are  open  to  such  influences.     United 
victuals;  to  enhance    the    price  of  all  States  v.  Clarke,  38  Fed.  Rep.  732. 
labor;  to  open  all  prisons;   that  is,   to  The  word  "lascivious,"   within    the 
effect  innovation  of^  a  public  and  gen-  meaning  of  the  statute,  is  synonymous 
eral  concern  by  an  armed  force,  or  for  with  the  word  "lewd."  United  States  t;. 
any   other  purpose    which  usurps  the  Clarke,  38  Fed.  Rep.  732. 
government  in  matters  of  a  public  and  If  the  effect  of  pamphlets  and  papers 
general   nature.     All  these  have  been  sent    through  the  mails,  as  a  whole, 
deemed   *a  levying  of  war.'  "  would   be  to  deprave  and  corrupt  the 
But,  when  the  object  of  an  insurrection  minds  of  those  into  whose  hands  they 
is  of  a  local  or  private  nature,  not  hav-  might  come,  whose  minds  are  open  to 
ing   a  direct  tendency  to  destroy    all  such  influences,  or  to  excite  lustful  or 
property  and  all  government  by  hum-  sensual  desires,  they  are  obscene  and 
bers  and  armed  force,  it  will  not  amount  lewd,  whether  such  effect  on  the  minds 
to    treafton;   and    in  these,  and  other  of  readers  is  produced  by  single  pas- 
cases  tliat  occur,  the  true  criterion  is  sages  or  portions  of  them,  or  by  many 
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LEWD  AHS  LASCIYIOUB   GOHABZTATIOV  AHS  COKDITCI- 

(See  Adultery;     Fornication;    Incest;    Cohabitation; 
Exposure  of  Person). 

I.  Definitions,  274.  V.  Joint  or  Sepamte,  280. 

II.  At  Common  Law,  276.  VI.  Cohabitation,  282. 

III.  Statutory  Offence,  277.  VII.  As  a  Continuing  Offence,  282. 

IV.  What  Constitutes  the  Offence    VIII.  Evidence,  282. 

Under  Statutes,  278.  IX.  Lascivious  Carriage,  283. 

I.  DeAnitionB — Lewd, — Given  to  the  unlawful  indulgence  of  lust; 
dissolute;  lustful;  filthy.* 

Lascivious. — Loose ;  wanton  ;  lewd  ;  lustful ;  tending  to  pro- 
duce voluptuous  or  lewd  emotions.* 

Cohabitation. — The  act  or  state  of  dwelling  together  or  in  the 
same  place  with  another;*  the  state  of  living  together  as 
husband  and  wife.^ 

The  crime  of  lewd  and  lascivious  cohabitation  and  conduct, 
while  perfectly  well  defined,  is  provided  for  in  the  statutes  of  the 
various  States  under  different  heads.  It  would  be  impossible  in 
a  work  of  this  kind  to  enumerate  and  classify  them,  and  to  draw 
the  distinctions  between  this  offence  and  others  of  a  similar 

passages  or  portions.    United  States  v,  tions  from  the  court  as  to  the  meaning 

Clarke,  38  Fed.  Rep.  732.  of  the  words.   United  States  v,  ClariLe, 

Under  Rev.  Stat.   U.  S.,  §  3893,  pro-  38  Fed.  Rep.  500. 
viding  that   **every   obscene,    lewd    or        Sending  a  written  communicatlofi  of 

lascivious  book,  pamphlet,  picture,  pa-  a  personal  and  private  nature  from  one 

per,  writing,  print,  or  other  publication  person    to  another,  under  cover  of  a 

of  an  indecent  character,"  is  nonmail-  sealed  envelope,  is  not  sendinfr  obscene 

able  matter,  etc.,  the  offence  is  commit-  matter   through  the  mails,  within  the 

ted  by  mailing  a  paper  containing   a  meaning  of   Kev.  Stat.   U.  S.,  §  3893, 

single  obscene  article,  among  other  ar-  though  the  letter  contains  indecent   or 

tides  not  objectionable.     United  States  obscene  matter.     United  States  9.  Ma- 

V,  Hannan,  38  Fed.  Rep.  827.  thias,  36  Fed.  Rep.  892. 

The  mailing  of  a  postal  card  concern-  An  indictment  under  Rev.  Stat.  U. 
ing  a  business  transaction  about  which  S.,  $  3893,  charged  defendants  with 
the  writer  was  in  an  angry  temper,  mailing  "a  certain  obscene,  lewd  and 
which  contained  words  ordinarily  called  lascivious  paper  and  publication  of  an 
profane,  and  expressions  too  vulgar  for  indecent  character  called  *Luclfer/ 
quotation  by  the  court,  the  indecency  of  which  paper  and  publication  is  so  ob^ 
which  was  disguised  by  the  use  of  an  scene,  lewd  and  lascivious  as  to  dispense 
initial  letter,  slang  words  reflecting  on  with  the  incorporation  of  the  words 
the  character  and  conduct  of  the  ad-  and  figures  in  this  indictment,'^  etc 
dressee,  and  a  political  epithet  intended  Held^  that  the  identification  of  the  ob- 
to  be  defamatory,  is  a  violation  of  acts  scene  matter  was  insufficient,  neither 
congress  Tune  loth  and  September  26th,  the  date  of  the  paper  nor  the  title  of 
1888,  pronibiting  the  mailing  of  postal  the  article  nor  its  general  tenor  or  pur- 
cards  of  an  indecent,  scurrilous  or  de-  port  being  given;  and  that  the  indict- 
famatory  character.  United  States  v.  ment  was  bad.  United  States  «r.  Har- 
Davis,  38  Fed.  Rep.  326.  mon,  34  Fed.  Rep.  872. 

The  obnoxious  character  of  the  writ-  1.  Webster's  Dictionary, 
ing  is  a  question  of  fact  for  the  jury,  2.  Webster's  Dictionary, 
and  not  of  law  for  the  court.  United  8.  Webster's  Dictionary. 
States  V,  Davis,  38  Fed.  Rep  326.  4.  The  word  is  never  used    In  this 

The  question  whether  or  not  a  par-  sense  in  a  criminal  statute.     Cannon  r. 

ticular  publication  is  obscene,  lewd  or  U.  S.,  116  U.  S.  55;  and  see  Brinckle  r. 

lascivious  is  for  the  jury,  under  instruc-  Brinckle,  12  Phila.  (Pa.)  232. 
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nature.  The  wording  of  the  statute  of  each  State  should  be  care- 
fully observed  as  it  is  apparent  that  decisions  under  the  statute 
regulating  the  offence  in  one  State  may  not  serve  as  a  precedent 
under  a  statute  providing  for  the  offence  in  another  State.  One 
of  the  earliest  acts  passed  was  that  of  Connecticut,^  and  in  the 
note  will  be  found  the  history  of  the  crime  in  this  country,  its 
origin  and  growth. 

1.  **La8ci¥iou8  carriage  and  behaviour  period  of  the  government.  The  first 
lis  a  crime  of  very  uncertain  description,  settlers  of  this  country,  most  unquestion- 
The  statute  (C5onn.)  enacts,  that  for  ably  brought  with  them  much  of  the 
the  preventing  of  lascivious  carriage  spirit  of  puritanism.  The  gloominess 
and  behaviour  against  and  for  the  pun-  of  their  manners  was  heightened  by  the 
Ishment  of  which  (in  regard  of  the  singular  opinions  they  entertained  re- 
variety  of  the  circumstances,  particular  specting  social  pleasure, 
and  express  laws  cannot  be  easily  made  They  considered  the  joys  of  love  to 
and  suited)  the  county  courts  shall  be  be  in  a  great  measure  inconsistent  with 
empowered  and  directed  to  proceed  the  grace  of  God;  they  reprobated  the 
against  and  punish  such  persons  as  carnal  appetites  of  men  and  many  en- 
shall  be  guilty  of  lascivious  carriage  tertained  the  whimsical  idea  that  the 
and  behaviour,  either  by  imposing  a  fine  husband  should  not  indulge  in  the 
on  them  or  by  committing  them  to  the  conjugal  act  in  the  arms  of  his  wife, 
house  of  correction,  or  by  inflicting  cor-  with  any  other  view  than  that  of  pro- 
poral  punishment  on  them  according  to  creation.  The  singularity  of  these  sen- 
the  nature  and  aggravation  of  the  of--  timents  were  first  displayed  at  New 
fence,  and  the  discretion  of  the  court;  Haven,  in  the  punishment  of  young  per- 
that  such  seasonable  and  exemplary  sons  of  both  sexes,  for  the  crime  of 
punishment  may  be  inflicted  upon  of-  filthy  dalliance,  in  some  of  their  inno- 
fenders  of  that  kind,  that  others  may  cent  frolics  and  amusements  which  gave 
hear  and  fear."  birth  to  the  fiction  of  the  blue  laws,  re- 

The  general  terms,  and  the  uncertain  specting  which  so  many  laughable 
signification  of  the  words  of  this  statute  stories  have  been  told,  and  which  is  un< 
are  such  that  it  is  no  wonder  that  judges  questionably  the  prototype  of  the  act 
and  lawyers  have  always  been  puzzled  respecting  lascivious  carriage  and  be- 
about  the  meaning  of  it.    Indeed  no  havior. 

consistent  construction  has  ever  been  Carriage  and  BelutTlor.  —  When 
put  upon  it  Persons  have  been  pun-  people  entertained  such  whimsical 
iahed  as  violators  of  this  act,  for  passing  ideas  respecting  the  impurity  of  the 
through  a  town  with  their  nudities  ex-  sexual  passion  it  is  not  strange  that 
posed.  This  manifestly  was  public  in-  they  should  attempt  to  restrain  the  in- 
decency, an  offence  at  common  law.  tercourse  of  the  sexes  by  severe  laws, 
Persons  have  been  punished  on  this  and  to  establish  the  greatest  purity  of 
statute  for  attempting  to  commit  rape  manners.  They  could  not  have  it  for 
and  exposing  their  nudities.  This  was  their  object  to  punish  crimes  already 
clearly  a  high  handed  breach  of  the  punishable  by  law. 
peace  at  common  law.  As  the  statute  It  was  evident  that  the  crimes  of 
^ves  courts  power  to  infiict  very  severe  adultery  and  fornication  did  not  com- 
punishments  on  this  crime  it  is  neces-  prehend  every  act  in  the  intercourse  of 
sary  to  know  the  acts  which  come  with-  the  sexes,  which  was  repugnant  to  vir- 
in  the  description  of  it.  tue  and  innocence;  that  between  these 

For  the    purpose  of  establishing  a  and  that  connection  of  the  sexes  which 

rational  construction,  we  must  consider  is  consistent  with  chastity,  decency  and 

the  state  of  society,  and  manners,  and  delicacy  there  are  many  acts  which  are 

the  sentiments  of  the  people  at  the  time  improper  and  vicious.    It  was  pursuant 

the  law  was  passed;  the  probable  object  to  the  spirit  of  the  times,  to  attempt  to 

they  had  in  contemplation;  the  true  im-  restrain  them;  but  as  they  are  so  various 

port    of   the    word    'lascivious,*'    and  that  they  could  not  be  described  in  de- 

ivhether  the  legislature  did  not  intend  tail,  they  were  all  comprehended  under 

to  punish  a  crime  not  punishable  by  any  the  description   of  lascivious  carriage 

laws  then  in  being.  and  behavior;  and  though'  the  legisla- 

This  act  was  passed  in  the  earliest  ture  intended  to  introduce  an  austerity 
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n.  Comnioii  Law. — Open  gross  lewdness  or  lascivious  conduct 
is  indictable  as  a  misdemeanor  at  common  law  when  committed 
in  a  public  place  and  witnessed  by  people.*  It  must  be  open  and 
notorious,  and  sufficiently  offensive  and  injurious  to  the  public 
as  to  constitute  a  criminsd  nuisance.^ 

of  manners  and  reserve  in  social  inter-  This  statute  needs  correction.  Itisim- 
course,  which  would  have  thrown  a  proper  and  dangerous  to  give  to  courts 
sloom  over  life  and  excluded  the  most  such  latitude  of  construction  with  re- 
Innocent  amusements,  yet  by  a  liberal  spect  to  the  acts  which  are  criminal, 
construction  of  their  law  it  may  now  be  and  then  to  vest  them  with  such  bound- 
directed  to  restrain  that  licentious  less  discretion  in  inflicting  the  punish- 
familiarity  between  the  sexes  which  is  ment.  It  breaks  that  gradation  of 
repugnant  to  decency  and  virtue.  Las-  crimes  which  ought  to  be  regarded,  and 
civious  has  an  appropriate  meaning  and  admits  a  disproportion  of  punishments 
signifies  the  exercise  of  lustful  passions,  to  crimes  which  is  incompatible  with 
or  unchaste  and  wanton  desires  be-  the  principles  of  justice, 
tween  the  sexes;  and  when  applied  to  I  have  known  a  man  on  a  prosecu- 
carriage  and  behavior  these  words  sig-  tion  by  virtue  of  this  law  fined  tluity 
nify  the  acts  which  evidence  the  exer-  pounds,  for  a  connection  with  a  woman 
cise  of  those  feelings.  less  criminal  than  fornication,  who  if  he 

Having  premised  these  general  ob-  had  committed    fornication    and    had 

servations  I  shall  hazard  a  definition  of  been  convicted  would  not  have  beoi 

this    crime    which    I    think   is   a  fair  fined     but    thirty -three     shillings.     3 

rational  and  consistent  construction  of  Swift's  System  330. 
the  statute.     Lascivious  carriage  and        1.  4  Black.  Com.  64;  State  v.  Rose, 

behavior  mav  be  defined  to  be  those  32  Mo.  560;  Knowles  t>.  State,   3  Day 

wanton  acts  between  persons  of  differ-  (Conn.)  103. 

ent  sexes,  which  do  not  amount  to  In  State  v.  Rose,  32  Mo.  560,  the  in- 
carnal  copulation,  which  are  inconsis-  dictment  was  held  not  good  under  the 
tent  with  that  decent  intercourse  of  the  statute,  because  it  did  not  allege,  in  the 
sexes  that  is  warranted  by  virtue  and  words  of  the  statute,  that  the  act  of 
innocence,  and  which  are  repugnant  to  public  indecency  was  open  and  notori- 
the  sentiments  of  delicacy  and  chastity,  ous;  but  the  offence  charged  was  held 
These  acts  are  unaccompanied  with  indictable  at  common  law,  for  whatever 
force  and  violence;  for  if  they  are  com-  outrages  decency  and  is  injurious  to 
mitted  with  force,  they  would  be  the  public  morals  is  a  misdemeanor 
breaches  of  the  peace,  punishable  at  and  punishable  as  such  at  common  law. 
common  law.  Lascivious  carriage  can-  See  also  Com.  v,  Wardell,  128  Mass. 
not  be  the  same  as  public  indecency,  for  52. 

that  does  not  necessarily  import  lasciv-        8.   Brooks  v.  State,  2   Yei^g.  (Tcnn.) 

iousness  but  may  be  committed  without  482;  Britain  v.  State,  3  Humpli.  (Tenn.) 

exciting  lascivious  ideas  and  is  punish-  203;  C rouse    v.   State,    16    Ark.    5(96; 

able  as  an  offence  at  common  law.    It  Delany  t^.  People,  10  Mich.  241;   State 

is  a  crime  created  by  statute,  is  un-  v,  Moore,  i  Swan  (Tenn.)    136;   State 

known  to  the  common  law,  has  relation  x;.  Smith,  32    Tex.    167;  31    Tex.    57S; 

only  to  the  intercourse  of  the  sexes,  and  Grisham  v.  State,  2  Yerg.  (Tenn.)  5S9. 

is  intended  to  restrain  a  wanton  indul-  596;  State  v.  Cagle,  2  Humph.  (Tenn.) 

gence  of  the  passion  of  sex.     It  would  414. 

be  hardly  consistent  with  delicacy  to  Open  and  Notoriona. — In  StJite  r. 
illustrate  these  observations  by  detail-  Moore,  i  Swan  (Tenn.)  136,  the  case 
ing  those  actions,  which  come  within  turns  upon  the  sufficiency  of  the  la- 
the description  of  this  crime.  The  im-  dictment.  The  indictment  avers  that 
agination  of  every  person  will  suggest  Moore  and  Abigail  Willis,  being  scan- 
a  thousand  indecent  familiarities,  which  dalous  and  evil  disposed  persons,  etc^ 
are  the  objects  of  this  statute,  which  did  live,  use  and  cohabit  together  as 
ought  to  be  restrained  and  deserve  to  man  and  wife,  in  lewd  acts  of  adulter* 
be  punished.  and   fornication,   not  being    then   aiCi 

The    courts    have     a     discretionary  there  lawfully  married  to  each   other, 

power  to  punish  by  fine,  committing  to  etc.     "We   think    the   indictment   bad, 

the  house  of  correction  and  whipping,  because  it  contains  no  averment  tba: 
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in.  statutory  Offence. — Many  of  the  States  have  statutes  pro- 
hibiting the  offence  of  lewd  and  lascivious  cohabitation  and  con- 
duct in  support  of  the  common  law  doctrine,  and  while  they 
differ  to  some  extent  in  language,  they  are  practically  uniform  in 
meaning.  In  some  of  the  States  it  is  required  that  the  indict- 
ment be  in  the  words  of  the  statute,^  charging  the  specific  acts 
in  which  the  lewdness  or  lasciviousness  is  displayed;*  but  in 
most  of  the  States  it  is  sufficient  if  the  indictment  charges  the 
offence  in  words  equivalent  to  those  employed  in  the  statute.* 

Lewdness,  under  these  statutes,  is  used  in  a  broader  sense  than 
at  common  law,*  and  it  has  been  held  to  mean  the  irregular  in- 
dulgence of  lust,  whether  public  or  private.*  The  statute  pun- 
ishes, not  public,  but  open  lewdness.^ 

the  acts  constituting  the  offence  were  the  defendant  with  an  indecent  expos- 

openly  and  publicly  committed.    In  4  u re  of  his  person  on  the  public  high- 

Black  Com.,  64,  it  is  said  that  open  and  waj,  but  omitted  to  charge  that  the  act 

notorious  lewdness  is  an  indictable  of-  was  ^*open  and  notorious.'*     Although 

fence  at  common  law,  as  by  frequenting  not    good    under    the    statute,  it  was 

houses  of  ill  fame,  or  by  some  grossly  nevertheless  good  as  an  indictment  for 

scandalous  and  public  indecency.    So  in  a  misdemeanor  at  common  law.     State 

Grisham  v.  State,  2  Yerg.  (Tenn.;  589,  v.  Collins,  48  Me.  217;  Com.  v,  Isaacs, 

596,  the  courts  say  that  acts  or  conduct  5  Rand.  ( Va.)  634;  Scott  v.  Com.  77 

notoriously  against  public  decency  and  Va.  344;  State  v.  Clinch,  8  Iowa  401; 

good  manners  constitute  an  offence  at  2.  Dameron   v.   State,  8   Mo.    494; 

common  law.    If  the  act  or  conduct  is  State  v.  Pierce,  43  N.  H.  273. 

of  such  a  character  as  necessarily  to  be  See,  however.  State  v.    Dowers,  45 

or    become    public,    or    be    generally  N.   H.  543;  State  v.  Pierce,  33  N.  H. 

known;  that  is,  such   notoriety  as  will  212;  Com.  v.  Pray,   13  Pick.  (Mass.) 

constitute  the  offence.     And  as  a  secret  359. 

and  single  act  of  adultery  or  fornica-  8.  U.  S.  v.  Wilson,  29  Fed.  Rep.  286; 

tion  does  not  constitute  the  indictable  Franklin  v.  State,  108  Ind.  47;  Graeter 

offence  of  lewdness,  it  is  necessary  for  v.  State,  105   Ind.  271;   State  v,  Mc- 

thb  sake  of  legal  certainty',  that  words  Gaffen,  36  Kan.  315  and  note;  People 

of  notoriety  be  employed  in  its  descrtp-  v.  Edson,  68  Cal.  549;  State  v.  Sparks, 

tion.     It  is  argued  by'the  attorney  gen-  30  W.  Va.  loi;  People  v.  West,  106  N. 

eral,  that  as  the  adulterous  cohabita-  Y.  293  and  note;  State  v.  Brady  (La.), 

tion  of  unmarried  persons  is  a  direct  2  So.  Kep.  556;  State  v,  Tisdale  (La.), 

attack  on  the  married  institution,  and,  2  So.  Rep.  406  and  note;  State  t;.  Hazle, 

in  its  results,  of  the  most  injurious  con-  20   Ark.    1^7;      Ex  parte    Hutching? 

sequence  to  society,  that  it  is  in  this  (Cal.)    16   rac.   Rep.  -234;    Common- 

that  the  ^ai/^i!n<?it  of  the  offence  con-  wealth  v.  Pray,  13  Pick.  (Mass.)  359; 

sists,  and  that  no  words  of   notoriety  State  v.  Russell,  14  R.  I.  506;  State  v, 

are  necessary.    But,  although  it  be  true  Stout,  112  Ind.  24^;  State  v.  Foster,  21 

that  in  this  consideration    the   nature  W.  V a.  767-771;  People  f.  Thompson, 

and  enormity  of  the  offence  do  princi-  4  Cal.  238;  State  v.  Clinch,  8  Iowa  401. 

pally  consist,  yet  it  is  also  to  be  re-  4.  Commonwealth  v.  Wardell,    128 

yarded  as  an  offence  against  the  public  Mass.  52-54. 

decency  and  good  morals.  It  is  in  this  5.  Commonwealth  v.  Lambert,  12 
respect  that  the  idea  of  notoriety  be-  Allen  (Mass.)  177;  Commonwealth  v, 
comes  a  necessary  ingredient  of  the  Parker,  4  Allen  (Mass.)  313. 
offence,  and,  of  course,  it  must  appear  6.  Open  Levdneu. — In  the  case  of 
in  its  description."  See  also  Mynatt  v.  Com.  v.  Wardell,  128  Mass.  52,  an  in- 
State,  8  Lea  (Tenn.)  47;  Gresham  v,  dictment  on  the  Massachusetts  Gen. 
State,  2  Yerg.  (Tenn.)  589;  State  v,  Sts.,  ch.  165,  ^  6,  for  "  open  gross  lewd- 
Cvans,  ^  Ired.  (N.  Car.)  603.  ness  and  lascivious  behaviour"  was  sup- 

1.    Williams    v.   State,  04  Ind.  553;  ported  by  proof  that  a  man  intention- 
State  V,  Rose,  32  Mo.  560.  ally  and  indecently  exposed  his  person 

In  this  case  the  indictment  charged  without  necessity  or  reasonable  excuse 
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IV.  What  Conititntet  the  Offence  Under  the  Statntet. — ^The  author. 
ities  in  many  of  the  States  differ  as  to  what  constitutes  the 
offence  of  lewd  and  lascivious  conduct  and  cohabitation.  In 
some  States  lewdness  includes  private  illicit  intercourse  as  well 
as  public  indecency,*  and  it  is  not  necessary  to  allege  notoriety 
in  an  indictment,^  and  wanton  and  lascivious  acts  of  one  person, 
only  practiced  towards  another  person  of  a  different  sex  against 
the  will  and  consent  of  such  person,  though  in  the  absence  of  all 
others,  may  constitute  the  offence,*  but  in  most  of  the  States 
the  weight  of  authority  seems  to  be  that  the  offence  must  be  al- 

therefor,  in  the  house  of  another,  to  a  guilty  of  the  illicit  and  adulterous  in* 
girl  eleven  years  old.    Colt,  J.,  in  de-  tercourse  as  charged  upon  them  in  tbc 
livering  the  opinion  of  the  court  sajrs:  indictment  within  twelve  months  pre- 
*'The  word  *open'  qualifies  the  inten-  ceding    the    finding    the    indictment, 
tion  of  the  perpetrator  of  the  act;  it  they   should   say  so;  that  it  was  not 
does  not  fairly  imply  that  it  must  be  necessary  that  proof  should  be  intro- 
public,  in  the  sense  of  being  in  a  public  duced  that  the  parties  were  actually 
place,  or  in  the  presence  of  many  peo-  seen  in  the  act  of  adultery,  orthatthej 
pie.    The  offence  created  does  not  de-  were  publicly  detected;  that  it  was  not 
pend  on   the  number  present.      It  is  necessary    that  there   should  be  anj 
enough  if  it  be  an   intentional  act  of  public  exhibition  of  indecencjr  to  coo- 
lewd    exposure,   offensive    to    one    or  stitute  the  offence;  that  it  mattered  not 
more  persons  present.    To  hold  other-  how  secretly  the  parties  may  have  in 
wise  would  be  to  hold  that  one  might  fact  perpetrated  their  acts  of  adulter* 
commit  with  impunity  any  act  of  in-  ous  and  unlawful  intercourse,  provided 
decency,   however    gross,    before    any  they    lived    and     cohabited    together 
number    of    individuals     successively,  openly  and  publicly.     See  also  State  v. 
The  fact  that  the  act  in  a  given  case  was  West,  84  Mo.  440;    People  7.  Gates, 
intended  as  an  act  of  open  lewdness  is  46  Cal.  52;  Grisham  v.  State,  2  Yeii^- 
most  commonly  proved,  it  is  true,  by  (Tenn.)  589,  597. 
evidence  that  it  occurred   in  a  public        8.  In  Fowler  v.  State,  5  Day  CConn) 
place  or  in  the  presence  of  many  peo-  81.    Baldwin,  J.,   in    delivering  tbe 
pie;  but  it  does  not  follow  that  the  in-  opinion  ofthe  court  says:  •*From  the  in- 
tentionally open  and  immodest  charac-  delicacy  ofthe  subject  and  the  different 
ter  of  the  act  may  not  be  equally  well  shades  of  criminality  attending  the  oi- 
proved  by  other  evidence.     An  indecent  fence  the   legislature    have  avoided  a 
act  cannot  well  be  public  in  its  charac-  definition  of  lascivious  carriage  andbe- 
ter  without  being  open  and  immodest,  havior;  yet  it  is  evident  from  the  pre- 
and  ^et  it  may  have  both  these  latter  amble  to  the  act  and  the  plain  import 
qualities  without  being  in  any   sense  of  the  expressions,  that  they  meant  to 
public  in  its  manifestation.    In  the  Ian-  include  and  suppress  all  those  wanton 
guage  of  the  statute,  the  word  *  open '  acts  between  persons  of  different  sexes, 
is  used  as  opposed  to  *  secret.' "     See  flowing   from    the    exercise  of  lustfni 
also  Fowler  v.  State,  5  Day  (Conn.)  81;  passions,   which  are   ^ossly  indecent 
State  V.  Millard,  18  Vt.  574;  Gresham  and  unchaste;  and  which  are  not  other- 
V,  State,  2  Yerg.  (Tenn.)  589.  wise  punished  as  crimes  against  chsv 

1.  Commonwealth    v,    Lambert,   12  tity  and  public  decency.     If  this  be* 
Allen  (Mass.)  177.  correct  exposition  of  the  statute  out 

2.  State  V.  Cagle,  2  Humph.  (Tenn.)  enquiry  is,  whether  the  conduct  of  t^ie 
414.  accused,  as  stated  in  the  infonnatiof'' 

In  this  case  the  court  charged   the  and  proved  by  the  witness^  comes  fairly 

jury  that  the  question  before  them  was  within  it.     That  it  is  lustful,  grosslv  '^^^ 

whether  the  crime  charged  in  the  in-  decent   and  unchaste    cannot  be  di?- 

dictment  had  been  made  out  in  proof,  puted.     It  will  also  be  admitted,  1 P^* 

that  they   were  the   sole  judge  of  the  sume,  that  it  did  not  constitute  a kno*^ 

credit  of  witnesses,  the  weight  of  evi-  offence  punishable  at  common  lawiHf 

dence  and  of  what  facts  were  sworn  to  by  any  statute,    unless    by  the  one  i^ 

by   the   witnesses;  that    if   they    were  question.     It   is,    however,  contended- 

satisfied  that  the  defendants  had  been  that  this  crime  cannot  be  coininittc4 
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leged  to  be  openly  and  notoriously  committed,  and   secret  or 

private  illicit  intercourse  is  not  sufficient  to  support  an  indict- 
ment.*  The  parties  must  be  living  together  *  as  husband  and 
wife,^  and  it  also  seems  necessary  to  specify  the  specific  act  in 

unless  by  the  assent  and  concurrence  of  People  v.  Gates,  46  Cal.  c2;  Rich- 
two  at  least.  This  offence  mav  un-  ardson  v.  State,  37  Tex.  346;  State  v. 
doubtedly  be  committed  by  or  in  the  Foster,  26  W.  Va.  272;  Pruner  v.  Com., 
presence  of,  an  assemblage  of  persons  82  Va.  115;  s.  c,  10  Va.  L  .J.  520. 
of  different  sexes;  but  there  is  nothing  3.  ''Together"— **Wltli  Bach  Other."— 
in  the  nature  of  the  crime  requiring  In  the  case  of  State  v.  Foster,  21  W. 
the  assent  or  concurrence  of  those  who  Va.  767,  the  allegation  of  the  indict- 
are  present,  nor  to  prevent  the  commis-  ment  **that  James  Foster  on  the  zst 
sion  of  it,  by  one  person  only,  exhibit-  day  of  October,  1876,  in  the  county  of 
ing  his  lascivious  carriage,  to  another  Boone,  and  from  that  day  until  the  14th 
uncorisenting  person  of  a  different  sex.  day  of  April,  1877,  in  said  county  did 
Indeed  the  criminality  of  the  offence  is  lewdly  and  lasciviously  associate  and 
enhanced  by  the  opposition;  for  it  must  cohabit  with  one  Sarah  Foster,  the  said 
be  considered  as  one  principal  object  of  Tames  Foster  and  Sarah  Foster  not  be- 
the  law,  to  protect  and  strengthen  such  ing  married  to  each  other  during  all  the 
resistance,  by  preventing  the  exhibition  time  aforesaid,"  is  not  equivalent  to 
of  impure  mouons,  calculated  to  excite  saying  that  they,  during  that  time, 
passions,  and  thereby  overpower  the  lewdly  and  lasciviously'  associated  and 
will."  cohabited  together^  as  the  statute  has 

See,  however.  Com.  v,  Catlin,  i  Mass.  it,  or  with  "each  other,"  which  would 

8;   Hinson  v.  State,  7  Mo.  244;  Dame-  be  equivalent  words,  because  in  the  ab- 

ron  V,  State,  8  Mo.  494;  State  v.  Byron,  sence  of  such  words,  for  aught  that  ap- 

30  Mo.  210;     State    v,    Crowner,    56  pears  in  the  indictment  she  may  be  en- 

Mo.   147;    State  v.  Marvin,   12   Iowa  tirely  innocent  of  the  "lewd   and  las- 

499;    Searls    v.    People,   13    111.    597;  civious"  commerce,   which  is  the  dis- 

Thayer   v,    Thayer,    loi    Mass.    11 1;  tinctive  feature  of  the  statutory  offence. 

Gaylorv.  Mc Henry,  15  Ind.  383;  People  As  has  been  suggested,  she  might  be 

V,  Gates,   46  Cal.  52;    Richardson  v.  insane,  or  she  might  in  good  faith  be- 

State,  37  Tex.  346;  State  v.  Foster,  36  lieve  she  was  only  discharging  towards 

W.  Va.  272;  State  v.  Moore,  i  Swan  the  man  she  believed  to  be  her  husband 

(Tenn.)  136.  the  duties  of  a  wife.    Because,  there* 

1.  In   Com.  V,  Catlin,  i  Mass.  8,  the  fore,   said    indictment    fails  to  allege 

court  were  unanimously  of  the  opinion  that  the  said  James  Foster  and  Sarah 

that,  although  it  might  be  true  that  Foster  lewdly  and    lasciviously   asso- 

the    facts    proved    amounted     to    an  dated    and    cohabited    "together,"  or 

ofence^  yet  that   they    did  not   prove  with  "each  other,"  we  are  of  opinion 

the  offence  charged  in  the  indictment,  that  the  circuit   court  erred  in  over- 

that  the  offence  charged  is  open  gross  ruling    the    defendant's    demurrer    to 

lewdness     and      lascivious     behavior  said    indictment.     See    also    State  v, 

and  nothing  more;    admitting   every-  Foster,  26   W.    Va.  272;    Delany    v. 

thing  which  has  been  testified  to  be  People,  10  Mich.  241. 

true,  there  is  certainly  nothing  more  8.  LlTlng  Together  as  Hushaad  and 

proved  than    secret  or  private  lewd-  Wife.  —  Baldwin,    T.,   in    stating    the 

ness  and    lascivious    behavior    which  opinion  of  the  court  in  State  v,  Marvin, 

cannot,   in   any    degree,  support    the  12  Iowa  499,  586,  says:  "The  defendant 

charge  in  the  indictment.  and  Lucy,  according  to  the  testimony. 

Com.  V,  Catlin,  i  Mass.  8;  State  v.  were  living  together  in  the  same  house 

Moore,  i  Swan    (Tenn.)  136;  Hinson  in  the  relation  of  master  and  servant,  not 

IK     State,    7    Mo.   244;    Dameron    v,  as  husband  and   wife.     Secret  acts  of 

State,  8  Mo.  494;    State  v.  Byron,  20  intercourse  would  not  make  them  liable. 

Mo.  210;  State  v.  Crowner,  56 Mo.  147;  The  burden  of  the  offence  is  the  open. 

State  V.  Marvin,  12  Iowa  499;  Searls  r.  lewd,  lascivious  conduct  of  the  parties 

People,  13  111.  597;  Thayer  t'.  Thaver,  living  together  as  husband  and  wife.   It 

loi  Mass.  xii;  State  r.  Bess,  20  Nfo.  is  the  publicity  and  disgrace,  the  de- 

419;  Com.  V.  Muneon,    127  Mass.  4^9;  moralizing  and  debasing  influence  that 

v^aylor   v,    McHenry,    15     Ind.    363;  the  law  is  designed   to  prevent."     Bx 
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which  the  lewdness  or  lasciviousness  is  displayed.* 

y.  Joint  or  Separate. — In  a  leading  case,  decided  by  the  court 
under  a  statute  providing  for  the  offence  in  the  following  terms, 
viz,  **  If  any  man  and  womany  not  being  married  to  each  other, 
shall  lewdly  and  lasciviously  associate  and  cohabit  together ^^  the 
rule  was  laid  down  that  the  offence  must  be  a  joint  one,  of  which 

both  the  parties  must  be  guilty  or  neither,  and  that  both  must 

be  joined  as  defendants  in  the  same  indictment,  although  the 
trials  may  be  separate.* 

farte  Hutchings  (Cal.)^  i6  Pac.  Rep.  State  v.  Dowers,  45  N.  H.   C43;  Jaxnes 

234;  Luster  v.  State  (Fla.),  2  So.  Rep.  v.  Commonwealth,   12  S.  «  R.  (Pa.) 

690;    Com.    V,    Calef,    10   Mass.   153;  220. 

Searles  v.  People,   13  111.  597;    Brev-        3.  In  the  case  of  Delanj  v.  People, 

aldo  V.  State,  21  Fla.  789.      In  Com.  10   Mich.    241,   Chrxstiakcy,    J.,  in 

V,  Calef,  10  Mass.  153,  it  was  admitted  stating  the  opinion  of  the  court  sajs: 

that  one  act   of   criminal  intercourse  The  charge  is  that  "Thomas  Delany, 

could  be  proved,  but  held  by  the  court  on    the    xst     day    of    May,  etc.,  and 

that  this  was  not  sufficient  to  convict  from  that  day  to  the  X2th  day  of  Oc- 

of     the    charge.      **By     cohabiting,''  tober,  etc.,    did    lewdly     and    lasciv- 

says  the  court,  "must  be    understood  iously  associate  and  cohabit  with  one 

a  dwelling  or    living  together,   not  a  Mary  Stewart,  he,  the    said    Thomas 

transient  or  single  unlawful  interview.**  Delany,  being  then  and  there   a  man. 

See  also  Pruner  v.  Com.,  82  Va.  115;  and  she,  the  said  Mary  Stewart,  being 

s.  c,  10  Va.  L.  J.  520.  then  and  there  a  woman,  and  they  the 

In     the    case    of   Luster    v.    State  said  Thomas  Delany  and  Marj  Stewart, 

(Fla.),  2  So.  Rep.  690,  it  was  held  by  not  being  then  and   there  married  to 

the  court  that  to  convict  of  the  offence  each  other,  contrary  to  the  form  of  the 

of  lewdly  and  lasciviously  associating  statute,**  etc. 

and  cohabiting  together  under  section  7,        It  is  urged  by  the  plaintiff's  counsel 

p.  375,  McCleT.  Dig.,  the  evidence  must  that  the  onence  created  by  the  statute 

show  a  dwelling  or  living  together  by  is  a  joint  offence  only,  of  which  one 

the  parties  as  if  the  conjugal  relation  alone  cannot  be  guilty,  that  both  must 

existed.     A   single  or  mere  occasional  be  guilty  or  neither,  and  that  the  infor- 

acts  of  incontinency  are  insufficient  to  mation  charging  Delany  alone  charges 

sustain  the  charge.  See,  however.  State  no  offence    within  the    statute.      The 

V.  Berry,  24  Mo.  App.  Rep.  466,  and  statute  in  question  (Comp.  Lf.,  \  5861) 

cases  there  cited.  is  in   these  words:    **'If  any  man  amd 

1.  Bpeciflo  Act. — In  Dameron  v.  State,  woman  not  being  marrted  to  each  other 

(8  Mo.  494),  in  an  indictment  for  open  shall  lewdly  and  lasciviously  assodat* 

gross  lewdness,  or  lascivious  behavior,  and  cohabii  tog-ether*^  or  if  any  man  or 

under  the  eighth  section  of  the  eighth  woman,  married  or  unmarried,  shall  be 

article  of  the  act  concerning  **crimes  guilty  of  open  or  gross  lewdness  and 

and  punishments**  (Rev.  Stat.  1835,  p.  lascivious  behavior,  or  shall  designedly 

206),  it  is   not  sufficient  to  charge  the  make  any  open  and  indecent  exposure 

defendant  generally  in  the  words  of  the  of  his  or  her  person,  or  of  the  person  of 

statute  with  being  guilty  of  "open  gross  another,  every  such    person    shall   be 

lewdness  and    lascivious  behavior,  bv  punished,**  etc.     It  is  clear  from   the 

then  and  there  publicly  cohabiting  witn  words  of  the  statute  that  all  the  other 

one  F,'*  etc.;    but  the  specific    act  in  offences  in  this  section,  except  that  now 

which  the  lewdness  or  lasciviousness  is  in  question,  are  several  and  not  joint. 

displayed  must  be  specified  with  that  as  the  joint  language  is  dropped  after 

degree  of  certainty  that  would  advise  the  definition  of    this   the   first   men- 

the  accused  of  the  specific  charge  he  is  tioned  in  it. 

called  upon  to  answer.     See  also  State        The  sufficiency  of   the  informatioa 

V.  Bess,  20  Mo.  419,  and  State  v.  Os-  must  depend,  first,  upon   the  question 

bourne,  69  Mo.  143,  confirming.     See  whether  it  was  legally  possible  for  De- 

however,  Commonwealth   v.   Pray,  13  lany  to  commit  the  onence  alone,  with- 

Pick.  (Mass.)  359;  State  v,  Russell,  14  out  the  woman  being  guilty  of  the  same 

R.  I.  506;  State  V,  Collins,  48  Me.  217;  offence;    and     if    not,    then,    second, 
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While  in  a  majority  of  the  States  the  courts  have  acknowl- 
edged this  reasoning  to  be  good,  they  have  not  supported  it  by 
their  decisions,  but  have  held  that,  as  in  the  criminal  offence  of 

adultery  or  fornication,  one  may  be  prosecuted  without  the  other, 
and  one  may  be  acquitted  and  the  other  convicted.* 

whether  the  information  can  be  sup-  den  v.  State,  i8  Ga.  264;  State  v.  Fob- 

ported  as  a  joint  charge  against  both,  ter,  21  W.  Va.  767. 

and  upon  which  both  could  be  tried.  In  the  case  of  State  v,  Foster,  21  W. 

In  the  case  of  lewd  and  lascivious  co-  Va.  767,  772,  Woods,  J.,  in  reviewing 
habitation  under  this  statute,  not  only  the  authorities  in  the  different  States, 
must  the  parties,  being  unmarried,  as-  says  that  joint  offenders  may  be 
sociate  and  cohabit  with  each  other,  but  jointly  indicted  and  tried,  or  tried  sep- 
that  association  and  cohabitation  must  arately  and  convicted,  is  well  settled. 
be  lewd  and  lascivious  on  the  part  of  That  it  has  been  the  settled  practice  to 
both;  if  either  was  acting  in  good  faith  sustain  separate  indictments  against 
and  without  any  guilty  knowledge  or  parties  charged  with  fornication  and 
guilty  purpose,  neither  is  guilty  of  this  adultery  is  equally  well  established; 
particular  offence,  thouch  Uie  one  party  but  this  rule  has  sometimes  been  called 
might  be  guilty  of  adultery  or  some  '  in  question,  when  it  has  been  applied  to 
other  several  offence.  It  is  not  the  other  offences,  in  the  commission  of 
several  act,  nor  the  criminal  purpose  which  the  concurrent  acts  of  a  specified 
of  either,  at  which  this  particular  pro-  number  of  persons  are  required  to  con- 
vision  is  aimed;  but  the  concurrent  or  stitute  the  offence,  as  in  cases  of  con- 
combined  action  of  the  two  with  a  spiracy,  where  at  least  two,  and  in 
common  criminal  purpose,  which  com-  cases  of  riots,  where  at  least  three,  are 
bined  or  joint  action  and  common  pur-  required  to  commit  those  offences.  It 
pose  constitute  the  offence,  of  which  is  insisted  that  lewd  and  lascivious  co- 
the  action  and  purpose  of  each  consti-  habitation  presents  another  illustration 
tute  only  the  separate  ingredients,  of  this  objection,  as  the  offence  in  this 
The  analogy,  therefore,  so  far  as  this  indictment  cannot  be  committed  with- 
question  is  involved,  is  complete  be-  out  the  concurrent  act  of  another,  ac- 
tween  this  offence  and  those  of  con-  companied  by  all  the  other  circum- 
spiracy  and  riot,  which  cannot  be  com-  stances  and  conditions  prescribed  by 
mitted  by  a  single  person.  The  charge,  the  statute  creating  the  offence.  In 
therefore,  must  be  joint;  and  both  must  prosecutions  for  adultery  or  fornication 
be  joined  as  defendants  in  the  same  in-  it  is  a  general  rule  that  the  parties  may 
dictment,  unless  one  of  the  parties  be  be  indicted  separately  or  jointly  at  the 
unknown,  or  since  dead.  But  though  election  of  the  pleader,  but  whether 
they  must  be  charged  jointly,  they  may  the  indictment  be  joint  or  several  it 
be  tried  separately,  and  one  may  be  must  be  distinctly  alleged  therein  that 
convicted  and  sentenced  before  the  the  act  charged  was  the  joint,  concur- 
other  is  tried  (Rex  v.  Cook,  5  B.  &  C.  rent  act  of  both  under  the  conditions 
C38;  State  v.  Tom,  2  Dev.  (N.  Car.)  necessary  to  constitute  the  offence.  It 
Lr.  569;  State  V,  Mainor,  6  Ired.  (N.  has  been  maintained  in  the  case  at  bar 
Car.)  240;  13  East 412).  This,  however,  that  as  the  offence  of  lewd  and  las- 
is  on  the  principle  that  as  to  the  party  civious  cohabitation  cannot  be  com- 
thus  tried,  the  guilt  of  both  is  found  by  mitted  by  one  alone,  but  requires  the 
the  verdict  concurrent  act  of  two,  with  the  lewd 

But  the  guilt  of  both  cannot  thus  be  and     lascivious     intent    of    both,     it 

found,  as    to    either,   unless    both    be  cannot  come  within  the  rule  just  laid 

charged.    If  one    be   tried,  convicted  down   in    cases  of  adultery,  etc.,  and 

and  sentenced,  and  the  other  afterwards  therefore  the    parties  to  such  offence 

tried  and  acquitted,  this  will  if  so  facto  cannot  be  indicted  separately,  and  must 

render  the  first  conviction    and  judg-  be  indicted  jointly.    This  question  has 

ment  void.    See  also  State  v.  Mainor,  never  been  passed  upon  in  this  State 

6  Ired.  (N.  Car.)  340;  State  t».  Byron,  20  or  in  any  of   the  reported    cases    in 

Mo.    210;   State  v.  Foster,   21  W.  Va.  Virginia.      We    therefore    deemed    it 

769.  proper    to  carefully  examine    the    rc- 

1.  Bish.  on  Stat.  Crimes,  $721;  State  ported  cases  in  many  of  the  States,  and 

9.  Caldwell,  8  Baxt.  (Tenn.)  576;  Was-  the  result  of  this  examination  and  of 
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VL  Cohabit — Cohabitation. — While  authorities  differ  as  to  the  defi- 
nition of  the  word  "  cohabit,"  as  used  in  the  statutes  in  connec- 
tion with  the  words  "  lewd  and  lascivious,"  it  may  be  said  to  mean, 
generally  speaking,  to  live  together  in  the  same  house  as  husband 
and  wife.' 

VU  As  a  Continoing  Offenoe. — In  an  indictment  for  lewd  and 
lascivious  cohabitation,  the  offence  may  be  charged  as  continuing 
or  not  at  the  option  of  the  pleader.* 

"Vm.  Evidenoe. — From  the  very  nature  of  the  offence  of  lewd 
and  lascivious  cohabitation  and  conduct,  it  is  apparent  that  in  a 
vast  majority  of  cases  direct  evidence  cannot  be  procured,  con* 

the  examination  of  reliable  text  writers  tute  the  offence  of  cohabiting  tofjether 

is,  that  it  is  the  more  proper  to  indict  the  as  husband   and    wife    witfatout  being 

offenders    jointly;   vet  as  in   adultery  married.     Taylor  v.  State,  56  Ark- Sf 

and  fornication  they  may  be  separately  **They  need  not  claim  to  be  husbud 

indicted,  so  the  same  rule  prevails  in  and  wi&.     If  they  live  together  in  the 

this  as  in  those  cases."     See  also  Com.  same  house,  in  like  manner  as  respects 

V.  Bakeman,  131  Mass.  577.  bed  and  board,  as  marks  the  intercourse 

1.   Sullivan    v.   State,  32  Ark.  187;  between  husband  and  wife,  they,  in  tbe 

Bushv.  State,  ^7  Ark.  215;  Brinkle  v.  sense  and  meaning  of  the  statute,  co- 

Brinkle,  12  Phila.  (Pa.)  232;  Calef  v  habit  as  husband  and  wife.    Lyerlj  r. 

Calef,  54  Me.  365;   Lyerly  v.  State,  36  State,  36  Ark.  39, 

Ark.  39;  Taylor  v.  State,  36  Ark.  84;  Notoriety  is  not  a  necessary  incident 

Bush  V,  State,  37  Ark.  215;  Jones  v,  of   cohabitation.     State    v,  Moore,  i 

Com.,  80  Va.  18;  Pruner  f .  Com.,  82  Swan  (Tenn.)  136. 

Va.  115;  Com.  V.  Calef,  10  Mass.  153;  The  mere  fact  of  cohabitation,  under 

State  V,  Moore,  i  Swan  (Tenn.)  136.  an    honest    though     mistaken    belief 

"To  constitute  the  offence  of  lewd  that  the  parties  cohabiting  are  law^Hj 

and  lascivious  cohabitation,  it  is  essen-  married,  will  not  support  an  indictment 

tial  that  it  be  proved  that  the  parties  under   the  statutes  for  lewd  and  Itf* 

cohabit  together — that  is,  live  together  civious  cohabitation,  if   the  cohtbiti- 

in  the  same  house  as  man  and   wife,  tion  is  not  under  such  circumstances  ^ 

Proof  of  occasional    acts  of  inconti-  to  create  a  common  scandal  or  tend  to 

nence  merely  is  not  sufficient."    Pruner  corrupt  the  public  morals.     Com.  r. 

V,  Com.,  82  Va.  115.  Munson,  127  Mass.  459. 

**To  sustain   an  indictment  for  las-  2.  In  Hinson  v.  State,  7   Mo.  244.it 

civious  cohabitation  under    section  7,  was    ktld    in    an      indictment  uoder 

chapter  7,  criminal  procedure  of  1870,  §  8  of  art  8    of   the   act  concemio^ 

page  302,  the  evidence  must  establish  crimes     and      punishments     (R.  ^- 

that    the    parties,  not    being    married,  183c,  p.  206),  for  "lewdly  and  lasdn- 

lewdly  and  lasciviously  associated  and  ously"    abiding    and    cohabiting,  it  '^ 

cohabited — that  is,  lived  together  in  the  sufficient  to  charge  the  offence  as  bav- 

same  house  as  man  and  wife  live  to*  ing  been  committed  on  a  certain  d<j< 

gether."    Jones  v.  Com.,  80  Va.  18.  and  it  is   not  necessary  to  charge  the 

"To  constitute  the  offence  of  cohab-  offence  with  a  coniinuandc.  It  seoi* 
iting  as  husband  and  wife,  the  parties  that  proof  of  a  single  act  of  such  crioii 
must  live  together  in  the  same  house  as  nal  intercourse  would  not  of  itself  be 
husband  and  wife,  without  being  mar-  sufficient  to  sustain  the  indictment, 
ried  and  whether  they  so  live  must  be  "Ordinarily,  the  time  of  the  comBCS- 
determined  by  the  jury,  from  the  testi-  sion  of  the  offence,  as  stated  in  the  in- 
monv  in  the  case,  as  to  their  bed  and  dictment,  is  not  material;  and  it  is  cos- 
board,  and  the  intercourse  and  appar-  petent  to  prove  the  connmission  of  tbe 
ent  relationship  in  which  they  live  and  offence  to  have  been  prior  thereto,  pi^. 
bear  themselves  towards  each  other,  vided  such  time  is  within  the  statute  ^ 
Bush  V,  State,  37  Ark.  215.  limitations.     And  where  the  indictmest 

"Sexual  intercourse  between  persons  charged  the  commission  of  the  offeree 

not  married  though  living  in  the  same  on  a  day  certain  and  on  otherdays  sa^* 

house,  is  not  sufficient  alone  to  consti-  sequent    thereto,   the    all^ation  u  v 

282 


UmMmB         COHABITA  TION  AND  CONDUCT.  Carriage. 

sequently,  circumstantial  evidence  will  necessarily  sustain  an  in- 
dictment.*    But  hearsay  evidence  is  inadmissible.^ 

IX.  LatolTioiiB  carriage  may  be  defined  to  be  those  wanton  acts 
between  persons  of  different  sexes  which  do  not  amount  to  car- 
nal copulation,  which  are  inconsistent  with  that  decent  intercourse 
of  the  sexes  that  is  warranted  by  virtue  and  innocence,  and  which 
are  repugnant  to  the  sentiments  of  delicacy  and  chastity .• 

subsequent  days  was  unnecessary,  and  evidence  that  it  was  the  general  rumor 
did  not  preclude  the  State  from  proving  in  the  neighborhood   that  the  parties 
the  commiBsion  of  the  offence  at  a  time  were  living  together  in  adultery.     But- 
prior   to    the    day    certain.     State    v,  tram  v.  State,  4  Cold w.  (Tenn.)  171. 
Kirkpatrick,  63  lo'wa  ^54.  Neither  the  fact  of  living  in  adultery 

1.  In  the  case  of  ^eak  v.  State,  10  nor  its  openness  or  notoriety  can   be 

Humph.  (Tenn.)  99,  Green,  J.,  in  de-  proved  by  rumor  and  talk  of  the  neigh- 

livering    the    opinion    of    the    court,  borhood.     Belcher  v.  State,  8  Humph, 

says:    '*It   is   insisted    for    the  plain-  (Tenn.)  63. 

tin  in  error  that  the  proof  is  too  Testimony  showing  acts  of  lewdness 
vague  and  inconclusive  to  author-  proven  on  a  trial  on  a  former  indict- 
ize  .a  verdict  of  guilty  in  this  case.  We  ment,  on  which  party  was  acquitted,  is 
are  of  the  opinion  that  there  is  no  admissible  to  show  the  nature  and 
reason  for  interfering  with  the  verdict  character  of  subsequent  conduct  and  as- 
in  this  case.  It  is  in  proof  that  the  sociation  between  the  same  parties, 
woman  is  living  on  Peak^s  land,  near  to  Mynatt  v.  State,  8  Lea  (Tenn.)  ^7. 
-whom  he  has  a  mill  and  still  house,  and  On  trial  of  a  man  and  woman  jointly 
about  three  miles  from  his  residence,  indicted  under  the  statute,  evidence  of 
She  has  had  six  children,  the  eldest  of  bad  character  of  the  woman  for  chastity, 
which  is  nine  or  ten  years  old,  and  although  not  admissible  against  her. 
Peak  has  frequently  said  that  this  child  she  not  having  put  her  character  in 
-was  his.  After  the  child  was  born,  issue,  may  be  competent  as  against  the 
Peak  (who  had  lost  his  first  wife)  mar-  man.  State  r.  Berry,  24  Mo.  A  pp.  466. 
ried,  and  this  woman  sued  him  for  At  the  trial  of  an  indictment  for  un- 
breach  of  a  marriage  contract.  He  lawful  cohabitation,  evidence  tending 
compromised  with  her  and  gave  her  the  to  prove  improper  familiarity  and 
place  she  lived  on.  Peak  continued  to  criminal  intimacy  between  the  parties, 
be  much  at  his  mill  and  still  house,  and  both  prior  and  subsequent  to  the  indict- 
"was  oilen  at  the  house  of  this  woman,  ment,  is  admissible  to  illustrate  the  re- 
and  she  continued  to  have  children,  the  lations  and  conduct  of  the  parties  shown 
jroungest  of  whom  was  not  more  than  to  have  occurred  within  the  time  cov- 
six  months  old  at  the  trial  of  this  cause,  ered  by  the  indictment,  unless  such  acts 
These  children  have  all  a  strong  re-  and  conduct  are  too  remote  in  point  of 
semblance  of  each  other,  and  several  time  to  afford  any  reasonable  inference 
"fitnesses  say  no  other  man  has  resorted  of  guilt  as  to  the  offence  charged. 
to  her  house  except  the  defendant  Stewart  v.  State,  64  Miss.  626. 
Peak.  It  is  also  in  proof  that  Peak  8.  2  Swift's  S^'stem,  332;  Fowler  v, 
keeps  whiskey  to  sell  at  her  house,  and  State,  5  Day  (Conn.)  81;  1  East  8;  2 
that  she  sells  it  for  him.  He  has  wood  Camp.  89;  2  Chit.  C.  L.  a2;  2  Chit.  C. 
hauled  for  her  and  furnishes  her  with  L.  48;  4  Hun  (N.  Y.)  036;  Com.  v. 
provisions.  His  negro  woman  lives  Wardell,  128  Mass.  52;  State  v. 
vrith  and  cooks  for  this  woman,  and  Millard,  18  Vt.  574. 
vrhen  she  is  confined  his  negro,  riding  The  construction  is  that  the  statute 
his  horse,  eoes  for  the  midwife,  and  the  comprehends  all  those  wanton  acts  be- 
next  morning  Peak  himself  goes  into  tween  persons  of  different  sexes  that 
the  house  where  the  sick  woman  and  flow  from  the  exercise  of  lustful  pas- 
midMrife  were,  etc.  We  think  all  these  sions,  and  which  are  not  punishable  as 
facts  could  hardly  concur  and  yet  Peak  crimes  against  chastity  and  public 
have  nothing  to  do  in  the  production  decency.  Fowler  v.  State,  5  Day 
of  these  children."  (Conn.)  81. 

S.  On  a  trial  for  open  and  notorious  Lascivious  carriage  may  consist  not 

lewdness  it  is  not  competent  to  admit  only  in  mutual  acts  of  wanton  and  in* 
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IMnition.  LEWDLY— LEWDNESS.  MaitiML 

Under  the  statutes  against  "  lascivious  carriage  and  behavior," 
an  indictment  will  lie  for  this  oflfence,  though  only  one  person  be 
present.*  Such,  however,  is  not  the  case  under  a  statute  against 
open  gross  lewdness  and  lascivious  behavior,  for  the  reason  that 
such  a  crime  cannot  be  committed  in  secret,  even  though  it 
happen  to  be  observed  by  an  outsider.* 

LEWDLY.— See  note  3. 

LEWDNESS. — An  offence  against  morality  by  frequenting 
houses  of  ill  fame  or  by  some  grossly  scandalous  and  public  in- 
decency.* Includes  illicit  sexual  intercourse  and  the  irregular  in- 
dulgence of  lust,  whether  public  or  private,  as  in  the  nuisance  of 
keeping  a  house  for  lewdness.* 

decent  familiarity  between  persons  of  8.  See  Lewd  and  Lewdness.  A 
different  sexes,  but  in  wanton  and  in-  single  act  of  criminal  intercourse  be- 
decent  actions  against  the  will  and  tween  a  married  man  and  single  woman 
without  the  consent  of  one  of  them;  as  is  not  a  crime  within  a  statute  which 
if  a  man  should  forcibly  attenipt  to  pull  provides  **  that  if  any  man  and  womin. 
up  the  clothes  of  a  woman.  Fowler  v.  either  or  both  of  them  being  then  mtr- 
State,  5  Day  (Conn.)  81.  ried,  shall  lewdly  and  lasciviously  as- 
An  indictment  under  Gen.  Stat.,  sociate  and  cohabit  together,  they  shall 
ch.  165,  §  6,  for  open  gross  lewdness  be  punished,  etc."  By  cohabiting  roust 
and  lascivious  behavior  is  supported  by  be  understood  a  dwelling  or  living  to- 
proof  that  a  man  intentionally  and  in-  gether,  not  a  transient  and  single  un- 
decently  exposed  his  person,  without  lawful  interview.  The  design  of  the 
necessity  or  reasonable  excuse  therefor,  statute,  in  this  particular  provision,  was 
in  the  house  of  another,  to  a  girl,  eleven  to  prevent  evils  and  indecent  examples, 
years  old.  Com.  v.  Wardell,  128  Mass.  52.  tending  to  corrupt  public  morals.  Coni. 

1.  If  a  man  indecently  exposes  Ms  v.  Calef,  10  Mass.  153.  See  State  ?• 
person  to  a  woman  and  solicit  her  to  Marvin,  12  Iowa  409;  State  v.  Moort 
have  sexual  intercourse  with  him,  and  i  Swan  (Tenn.)  136. 

persists  in  so  doing,  notwithstanding  her        4.  4  Black.  Com.  64. 
opposition   and   remonstrance,   this   is        An  indictment  which  avers  that  de- 
open  gross  lewdness  and  lascivious  be-  fendant  unlawfully  kept  and  muntalned 
havior,  for  which  an  indictment   will  a  house  of  ill  fame,  resorted  to  for  the 
lie  under  ch.  99,   §  8,  of  the   Revised  purpose  of  prostitution  and  IrwdneuM 
Statutes.    The  crime  does  not  depend  sufficient,   without     alleging  that  the 
upon  the  number  of  persons  to  whom  house  was  resorted  to   by  divers  per- 
a  man  thus  exposes   himself,  whether  sons,  men  as  well  as  women,  or  that 
one  or  many.     State  v.  Millard,  18  Vt.  the    defendant   kept    it    for   lucre.  • 
574.  Wharton  Am.  Cr.  Law  (7th  ed.)  7if 
Wanton  and  lascivious  acts  of  one        6.  Anderson's  Law  Diet.  61 5; Com." 
person  on\y^  practiced  towards  another  Lambert,  12  Allen  (Mass.)  179. 
person  of  a  different  sex,  against  the        No  particular  definition  of  what  coc- 
will  and  consent  of  such  person,  though  stitutes   **open  and  gross  lewdness"  is 
in  the  absence  of  all  others,  may  con-  given  in  statutes  prohibiting  it.    The 
stitute  the  offence    of   lascivious    car-  indelicacy  of  the  subject  forbids  it,  and 
riage  within  the  meaning  of  the  statute,  does  not  require  of  the  court  to  state 
and  the  person  against  whom,    under  what  particular  conduct  will  constiturr 
these    circumstances,    such    acts    are  the  offence.    The  common  sense  of  the 
practiced   is  a    competent  witness    to  communit}',  as  well  as  the  sense  of  de- 
prove  such  acts.    Fowler  v.  State,  5  cency,  propriety  and  moralitv  which 
Day   (Conn.)  81.      See  also  Com.  r.  most  people  entertain,  is  suScicnt  ta 
Warden,  128  Mass.  52;   s.  c,  35   Am.  apply  the  statutes    to   each  case,  ai^ 
Rep.  357.  point  out  what  particular  conduct  k 

2.  Com.  V,    Catlin,   i  Mass.  8.    In  rendered  criminal  by  it.     State  r.  Mil- 
this  case  the  defendant  had  sexual  inter-  lard,  18  Vt.  577. 

course  with  a  woman    believing    that        The  word  "open"  qualifies  the  intea- 
they  were  alone  and  unobserved.  tion  of  the  perpetrator  of  the  act;  ii 
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Seflaition.                                             LEX.  ]>eflnitioii. 
LEX. — That  which  is  laid  or  fixed ;  the  iaw.^ 

does  not  fairly  imply  that  the  act  must  Any  indulgence  whatever  will  release 

be  in  public,  or  in  the  presence  of  many  a  surety.      A     trust     accepted     for    a 

people.    The  offence  does  not  depencl  moment  is  thoroughly  accepted.    Arm- 

upon  the  number  present;  it  is  enough  strong  v.  Morrill,  14'Wall.  (U.  S.)  198. 

if  it  be  an  intentional  act  of  lewd  ex-  If  land  abide  in  the  husband  as  his 

posure,  oiTensive  to  one  or  more  per-  own    a    single   moment,   the  wife  has 

sons  present.     *'Open"  in  such  cases  is  dower.     2  Black.  Com.  132. 

opposed  to  "secret."     Com.  v.  War-  But  for  a  trifling    denciency  in  the 

dell,  128  Mass.  54.  quantity  of  land  a  purchaser  may  not 

The  words  '*base  and  lewd"  are  not  rescind.     D*Wolf  v,  Pratt,  42  111.  198. 

actionable,  for  "lewd"  means  'iustful  Trifling  waste  is  not  considered.    3 

libidinous,"  but  does  not  import  crim-  Black.  Com.  228. 

inal  indulgence;  so  that  "incontinent"  Ground  made  by  alluvion,  little  by 

Is  the  actionable  word,  which,  by  the  little,  belongs  to  the  adjoining  land.    2 

evidence,  was    established.       Snow  v.  Black.  Com.  16, 202. 

"Witcher,  9  Ire  .  (N.  Car.)  348.  Equity  will  not  relieve  when  the  in- 

This,  it  seems  to  me,  correctly  indi-  jury   is  slight  or  trifling.    Anderson's 

cates  the  purport  of  the  word  "obscene,"  Law  Diet.  615;  Brown's  Maxims  142. 

as  employed  in  this  statute  (§  3893,  U.  L«x  Natura  (Law  of  Nature). — ^The 

S.  statutes).     Like  the  terms  "lewd"  doctrines  of   this  jus  gentium^  and  of 

and  "lascivious"  with  which  it  is  asso-  this  lex  naturcB  were  oflen  identical, 

ciated,  it  implies  something  tending  to  and  hence  arose  the  conception,  gen- 

suggest  libidinous  thoughts,  or  excite  erally   prevalent  among    the   juridical 

impure    desires.      United     States     v,  writers  of  the  empire,  that  the  natural 

Wightman,  29  Fed.  Rep.  636.  law  {le*  natures)  and  the  law  of  nations 

1.  In  Roman  law,  often  synonymous  {jus  gentium)  were  one  and  the  same; 

withy«j;  also  a  written  law,  a  statute,  or,  in  other  words,  that   the  doctrines 

an  enactment;  the  law  of  the  Twelve  which  were  found   common  to  all  na- 

Fables.    In  old  English  law,  a  coUec-  tional  systems  were  dictated  bv,  and  a 

tionof  laws;  as,  the  Roman  or  civil  law.  part  of,   this  natural   law.     The  par- 

]Lex  denoted  law  in  its  concrete  sense;  ticular  rules  of  the   Roman  jurispru- 

jus^  in  the  general  or  abstract  sense,  dence  derived  from  this  morality,  called 

like  loi  and  droit  in  French,  and  gesett  the     law    of      nature,     were     termed 

and  in   usht  in   German.     Anderson's  cequitas^    from    esquum^  because   the^ 

Law  Diet.  615.  were  supposed  to  be  impartial  in  their 

De  mlnlmia  non  curat  lex  (The  law  operation,  applying  to  all  persons  alike. 

does  not  concern  itself  with  trifles). —  The  lex  naturte  was  assumed  to  be  the 

To  this  maxim  there  are  numerous  ex-  governing  force  of  the  world,  and  was 

ceptions  and  reservations.     Every  legal  regarded  by  the  magistrates  and  jurists 

right,  regardless  of  its  extent  or  value,  as  having  an  absolute  authority.    They 

may  be  enforced,  and  every  wrong,  how-  felt  themselves,  therefore,  under  an  im- 

ever  slight,  has  its  remedy.    5  Hill  (N.  perative  obligation   to  bring  the  juris- 

Y.)  170;  20  Barb.  (N.  Y.)  651.  prudence  into  harmony  with  this  all- 

Every   felonious   taking  of  property  pervading  morality,  and  to  allow  such 

is   criminal.     Any  rude,  violent  or  in-  actions  and   make  such  decisions  that 

solent  touching  of  another's  person  is  a  no    moral     rule    should    be    violated. 

battery,  and  any   apprehension  what-  Whenever  an  adherence  to  the  old  jus 

ever   is   an   arrest,  and   stepping  upon  civile  would  do  a  moral   wrong,  and 

another's  land  is    trespass.      3  Black,  produce  a  result  fff^^tfi7<z^/tf  {intsquum) 

Com.  209.  the  proctor,  conforming  his  edict  or  his 

In  burglary,  thrusting  any  part  of  the  decision  to  the  law  of  nature,  provided 

body  -within  the  building  is  an  entering,  a  remedy  by  means  of  an  appropriate 

and  in   arson  the  extent  of  the  burning  action  or  defence.    Gradually  the  cases, 

is  not  regarded,  only  that  some  integral  as  well  as  the  modes  in  which  he  would 

is    destroyed.    In  petty  misdemeanors,  thus  interfere,  grew  more  and    more 

shades  of  guilt  are  not  distinguished,  common  and  certain,  and  thus  a  body 

4  Black.  Com.  36.  of  principles  was    introduced  into  the 

One  cent  may  do  for  earnest  money,  Roman   law  which  constituted  equity 

or   as  a  consideration.    3  Pars.  Cont.  {tequilas),     i  Pom.  Eq.  Jur.  8. 

52.  Ita    L«x    Berlpta  Est. — The  law,  as 
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LEX  FORI— LEX  LOCI— LEX  LOCI  CONTRACTUS. 

LEX  DOMICILIL— See  Conflict  of  Laws,  vol.  3,  p.  573; 
DoMiciL,  vol.  5,  p.  857. 

LEX  FOBI  is  a  Latin  phrase  signifying  the  law  of  the  forum;  the 
law  of  the  country,  to  the  tribunal  of  which  appeal  is  made.' 
See  Conflict  of  Laws,  575. 

LEX  LOCL — The  law  of  the  place ;  the  local  law.  This  may  be 
either  lex  loci  contractus  aut  actus  (the  law  of  the  place  of  making 
the  contract  or  of  the  thing  done) ;  lex  loci  rei  sites  (the  law  of 
the  place  where  the  thing  is  situated) ;  lex  loci  domicilii  (the  law 
of  the  place  of  domicil.)*    See  CONFLICT  OF  Laws,  542. 

LEX  LOCI  COVTBACTirS. — The  law  of  the  place  of  the  contract. 
The  phrase  usually  occurs  contrasted  with  the  term  lex  fori.  It 
is  also  contrasted  with  lex  loci  sitce  or  lex  rei  sita,  in  reference  to 
contracts  affecting  real  property.*  See  CONFLICT  OF  Laws,  513 
542,  563. 

enacted,  must  be  applied.    Anderson's  12  Vt.  648;  s.  c,  36  Am.  Dec.  364;  Jor- 

Law  Diet.  615.  dan  v,  Thornton,  2  Eng.  (Ark.)  224;  s. 

When  an  act  allowed  an  appeal  from  c,  44  Am.  Dec.  546;  Spud  v.  May.  17 

the  granting  of  a  preliminary  injunc-  Pa.  St.  91;  55  Am.  Dec  540;  as  in  case 

tion,   but  none   for  a   refusal  of  it,  the  of  instruments  considered  sealed  where 

court  said:  "Whether  the  reason  be  suffi-  made,  but  not  in  the  jurisdiction  where 

cient  for  the  distinction  or  not,  it  is  not  sued  upon.     Woodbridge  v,  Wright,  3 

enough   for  us  to  say,   Ita   lex  scripta  Conn.    523;    Scudder    v.    Union   Nat 

est;  the  legislature  has  plainly  so  de-  Bank,  91  U.  S.  406. 
clared."     Hilbish  v.  Catherman,  60  Pa.        Arrest  and    imprisonment   may  be 

St.  444.  allowed  by  the  Ux  forty  though  tfaej 

1.  5  CI.  &  Fin.  I.  are  not  by  the  lex  loci  contractus.  Peck 

This    phrase    is    usually    contrasted  v,    Ho'zier,     14   Johns.   (N.   Y.)  346; 

with  lex  loci  contractus ^  meaning  the  Bartlett  v.  Willis,  3  Mass.  88;  Wajman 

law  of  the  place  where  a  contract  is  v.  Southard,  10  Wheat.  (U.  S.)  i. 
sought,  as  distinguished  from  the  law        The  forms  of  judgment  and  ezeco- 

of  the  place  where   an  action   arising  tion  are  to  be  determined  by  the  Iti 

out  of  the  contract  is  brought,  termed  fori.     Atwater  Admr.  t?.  Townsend,  i 

the  lex  fori.    The  lex  loci  contractus  Conn.    47;    Campbell    v,     Howard,  5 

governs  in  determining  the  nature,  con-  Mass.  378;  Bartlett  v.  Willis,  3  Mass. 

structton  and  validity  of  the  contract,  88;  Wayman  v.  Southard,    10  Wheat 

while  the  lex  loci  governs  any  remedy  (U.  S.)  i. 
sought  in  an  action  arising  out  of  the        S.  2  Bouv.  Law  Diet  77. 
contract.    2  Abb.  L.  Die.  36.  The  phrase  lex  loci^  when  used  with- 

The  lex  fori  is  to  decide  who  are  out  qualification,  is  generally  intended  as 

proper  parties  to  a  suit.    Kirkland  &  the  Uw  of  the  place  where  a  contract 

Co.  V.  Lowe,  Pattison  &  Co.,  33  Miss,  under  consideration  waa  made  or  vat 

423;  Westlake  Priv.  Int.  Law  409.  to  be  performed,  or  where  an  act  was 

The  lex  fori  governs  as  to  the  nature,  done  or  a  right  acquired  relative  toper- 
extent  and  character  of  the  remedy,  sonal  property.  2  Abb.  L.  Diet.  37. 
Wood  V,  Watkinson,  17  Conn.  500;  De  8.  Abb.  L.  Diet.  37. 
Sobry  v.  De  Laistre,  2  Harr.  &  J.  Lex  loci  contractus  is  an  ambiguous 
(Md.)  191;  s.  c,  3  Am.  Dec.  535;  Sco-  phrase  denoting  either  the  law  of  the 
ville  V.  Canfield,  14  Johns.  (N.  J.)  338;  place  in  which  the  contract  Is  to  be 
s.  c,  7  Am.  Dec.  467;  Hamilton  v.  performed  {in  eo  loco  uMttsquis  q*f 
Cooper,  Walk.  (Miss.)  542;  s.  c,  12  contraxisse  videtur  in  quo  ut  sei- 
Am.  Dec.  591;  Saul  v.  His  Creditors,  veturur  se  obligavit)^  or  the  law  oi 
5  Mart.  (La.)  569;  s.  c,  16  Am.  Dec.  the  place  in  which  the  contract  i» 
2ji;  Gulick  v.  Loder,  i  Green  (N.  J.)  formed. 

68;   s.  c,   23   Am.    Dec.  711;    Suffolk        According  to  the  former  of  these  two 

Bank  v.  Kidder,   12  Vt.  464;  s.  c,  39  senses,  it  is  the  lex  loci  solutionis;  a^ 

Am.  Dec.  354;  Harrison  v.  Edwards,  cording  to  the  latter  of  them,  it  is  the 
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LEX  LOCI  REI  SIT^— LIABILITIES— LIABILITY. 

LEX  LOCI  BEI  SITiE. — The  law  of  the  place  of  the  situation  of 
the  thing ;  the  law  of  the  place  where  the  property  in  question 
is.<>    See  Conflict  of  Laws,  563-573. 

LIABILITIB8. — See  note  i. 

UABniTT. — Responsibility ;  the  state  of  one  who  is  bound  in 
law  and  justice  to  do  something  which  maybe  enforced  by  action. 
This  liability  may  arise  from  contracts,  either  express  or  implied, 
or  in  consequence  of  torts  committed,*  or  it  may  result  from  stat- 
utory enactment. 

lex  loci  actus;  and  it  is  desirable  that  tnent.    It  was  not  a  demand  for  or  an 
these  two  phrases  should  be  used  for  account  of  goods  taken   or  withheld, 
distinction's    sake,   when    anything   is  nor  a  liability  upon  any  contract.    The 
to  turn  on  the  distinction.    The  former  only  "contingent  debts  and  contingent 
phrase,  namely,  the  lex  loci  solutionis^  liabilities*'  allowed   to    be  proved   are 
regulates  the  mode  of  recovery  upon  those  "contracted    by  the    bankrupt." 
the  contract;  and  the  latter  phrase,  viz,  The  plaintiff's  cause  of  action  did  not 
the  lex  loci  actus,  regulates  the  formal!-  arise  out  of  any  contract,  or  any  injury 
ties  or  ceremonies  requiring  to  be  ob-  to  property,  but  out  of  a  personal  tort, 
served  upon  entering  into  a  contract.  Zimmer  v,  Schleehauf,  115  Mass.  52. 
In  each  case  the  law  of  the  place  de-  The  debts  and  liabilities  of  the  news- 
noted  by  the  phrase  is  to  be  singly  re-  paper,    in    general    business   parlance, 
garded,    unless,    indeed,    ^ro    majori  would  be  construed  to  be  such  as  cre- 
cautela,    (Brown.)  ated  some  legal  or  equitable  right  or 
0,  The  phrase   lex  loci  rei  slice  de-  lien  upon  the  property,  the  type,  the 
notes  the  law  of  the  place  of  the  situa-  presses,  stock,  etc.,  such  as  wages,  sums 
tion  of  the  property,  as  does  also  the  due  for  paper  and  other  material  and 
phrase  lex  loci  situs;  but  the   former  supplies,  and  the  salaries  of  editors  and 
phrase  is  exclusively   applicable   (and  writers.    The  judge  of  the  district  con- 
ought  to    be  confined)    to  real  prop-  eluded  that  the  liabilities  of  the  news- 
erty,  including  leaseholds,  and  the  lat-  paper,  assumed  by  Mrs.  King,  in  the 
ter,  to  personal  property,  exclusive  of  absence  of  proof  to  the  contrary,  would 
leaseholds.    There  are  also  certain  dif-  be  those  arising  ex  contractu,  and  not 
ferences    between    the    two    laws    ex-  such  as  arose  ex  delicto;  and  this  is  our 
pressed  hy  the  two  respective  phrases;  view  of  the  law.     Perrett  v.  King,  3rd 
thus  the  lex  loci  rei sitce  is  a  paramount  La.  An.  1368;  31  Am.  R.  240. 
law,   and   regulates   the  devolution   of  There     is     a     distinction     between 
lands,  whether  upon  a  testacy  or  an  in-  "claims"  and  "liabilities."  All  ^^claims" 
testacy;  it  also  determines  what  shall  must  be  registered,  but  not  all  'iiabili- 
be  the'  forum,  so  that  it  is  never  in  con-  ties."    The  claims  required  to  be  regis- 
llict  with  the /^xybri;  and,  lastly,  it  com-  tered  are  those  for  the  proof  and  regis- 
pletely    disregards   the    lex    domicilii,  tration  of  which  provision  is  made  by 
The  lex  loci  situs,  on  the  other  hand,  §  2027  of  the  code — those  which  might 
is    different  in  all  these  three  respects,  be  paid  by  the  personal  representative 
being  subsidiary   to  the   lex  domicilii,  when   proved   and   registered.     If  the 
being  frequently  in  conflict  with   the  decedent  was   liable  in  damages  for  a 
/^x  fori,  and  having  absolutely  no  in-  trespass  or  the  like,  or  to  account  as  a 
fluence  upon   the  devolution  of  prop-  partner,  there  could  not  be  any  regis- 
property.    (Brown.)  tration  of  a  claim   against  his  estate. 
i.  The  Bankrupt  act  of  1867,  ch.  176,  This    shows    the    distinction    between 
^   19,  declares  that  no  debts,  other  than  liabilities  and  claims — which  latter  are 
those  therein  specified,  shall  be  proved  required   to    be   registered — a    distinc- 
acrainst    the    bankrupt's    estate.      The  tion  pointed  out  by  Sharkey,  C.  J.,  in 
plaintiff's      claim      does      not     come  Gordon  v.  Gibbs,  3Smedes,8  Miss.  473; 
-within  either  of  the  specified  classes.  Harris  v.   Hutcheson,  65   Miss.  13;  3 
Jt    is  conceded  that  it  was  not  "a  debt  South.  Rep.  35. 
e^xisting  at  the  time  of  the  adjudication  2.  Bouv.  Law  Diet. 
of*  the  bankruptcy,"  because  a  claim  for  Liability  is  responsibility;  the  state 
damages  in  an  action  of  tort  does  not  of  one  who  is  bound  in  law  and  justice 
become  a  debt  by  verdict  before  judg-  to  do  something  which  may  be  enforced 
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by  action.    McEl fresh   v,  KirkendaH,  apply  to  the  same  actions  when  broaghi 

36  Iowa  226.  in  the  name  of  the  State  or  in  the  name 

Liability  is  defined  to  be  a  state  of  of  any  officer,   or    otherwise    for   the 

being  bound  or  obliged  in  law  or  jus-  benefit  of  the  State,  in  the  same  man- 

tice.    Josiin   v.  N.  J.  Car  Spring  Co.,  ner  as  to  actions  brought  by  citizens.'' 

7  Vroom  (N.  J.)  145.  Gen.  Stat.  1878,  ch.  66,  §  12.    The  pre- 

As  a  legal    term,   liability   signifies  ceding  sections  of  the  same  chapter 

that  condition  of  afiairs  which  gives  divide  actions  into  classes,  according  to 

ri^e  to  an  obligation  to  do  a  particular  their  character,  and  prescribe  the  linu- 

thing  to  be  enforced  by  action.     Hay-  tation  for  each,  among  which  are  •*»€- 

wood  V,  Shreve,  15  Vroom  (N.J.)  104.  tions  upon  a  liability  created  by  stat- 

Amenability  or  responsibility  to  law;  ute,'*  the  limitation  ?or  which  is  fixed 

the  condition  of  one  who  is  subject  to  a  at  six  years.     In  County  of  Brown  r. 

charge  or  duty  which  may  be  judicially  Land  Co.,  supra^  we  held  that  the  6tat- 

enforced.  Wood  v.  Currey,  S7  Cal.  200.  ute  did  not  apply  to  proceedings  like 

0tocUiold«n'  Liability.-^ Where  it  is  the  present,  because  they  are  notanaJo- 

provided  by  statute  that  "the  diversion  gous   to  any  of  the  claisses  of  actions 

of  funds  of  the  corporation  to  other  enumerated.    The  question    was  tctt 

objectsthan  those  mentioned  in  their  ar-  briefly    argued,  the  attention  of  both 

tides,  and  in  the  notices  published,  as  court  and  counsel  being  mainly  directed 

aforesaid,  if  any  person  is  thereby  in-  to  the  principal  contention  in  the  case; 

jured,  and   the  payment  of  dividends  which  was  whether  these  lands  were 

which  leaves  insufficient  funds  to  meet  subject  to  taxation  prior  to  the  final  de- 

the  liabilities  of  the  corporation,  shall  termination  of  the  litigation  as  to  their 

be  deemed  such  a  fraud    as  will  sub-  ownership  between  the  railroad  com- 

ject  those  concerned  to  the  penalties  pany   and  the  land  company.    Hence. 

of   the    preceding    section,    and    such  the  question  of  the  statute  of^liroitatkHs 

dividends,   or  their  equivalent,  in   the  was  disposed  of  very  briefly,  and  per- 

hands  of  the  individual  stockholders,  haps  without  the  consideration  on  the 

shall    be   subject    to  such    liabilities:"  part  of  either  counsel  or  court  which 

the    word    liability^  it  is  held^  means  its  importance  deserved.    It  is  undoubt- 

*'existing     indebtedness    at     the     time  edly  a  matter  of  more  public  interest 

the    dividend    is    declared,    the    pay-  than  was  then  realized.     It  is  a  faxx  of 

ment  of  which  can  be  enforced,*'  and  common  knowledge  that  in  early  years 

does    not    include    the    capital    stock,  a  large  part  of  the  land  in  the  State 

Miller  v.  Bradish,  69  Iowa  278;  28  N.  was  not  subject   to  taxation,   because 

W.  Rep.  595.  they  belonged  to  the  United  States,  w 

The  liability  of  a  stockholder  tor  the  to  the  State  or  territory,  or  to  railroad 

debt  of  a  corporation  is  a  liability  ere-  companies  whose  lands  were   exempt 

ated  by  law,  referred  to  in  the  follow-  These  lands  were  from  time  to  tin* 

ing  statute :  "This  title  does  not  affect  passing  by  entry  or  conveyance  to  other 

actions  against  directors  or  stockhold-  parties,   m  whose  hands  they   became 

ers    of  a    corporation,    to    recover    a  immediately  taxable.     But  the  pul^ 

penalty  or  forfeiture  imposed,  or  to  en-  records  in  the  several  counties  did  occ 

force  a  liability  created  by  law;   but  usually  show  the  fact.     Hence,  for  this 

such   actions  must  be  brought  within  and  other  reasons,  the  taxability  of  the 

three  years  after  the  discovery  by  the  lands  was  overlooked,  or  not  discovered. 

Aggrieved  party  of  the  facts  upon  which  by  the  public  officers,  and  the  propertr 

the  penalty  or  forfeiture   attached,  or  escaped  taxation,  perhaps  for  years.    It 

the   liability  was  created."     Moore  v.  was  not  infrequent  that   otlier    larals 

Boyd,  74  Cal.  167;  15   Pac.  Rep.  671;  were  by  oversight  or  mistake  omitted 

21  Am.  and  Eng.  Corp.  Cases  660.  or  dropped  from  the  assessment  rolls — 

A  Tax  Is  a  Liability  Created  by  Stat-  a  thing  that  might  naturally  be  expected 
ute.  —  The  remaining  question  is  in  the  formative  period  of  the  govera- 
whether  the  statute  of  limitations  ap-  mental  machinery  of  a  new  comma- 
plies  to  proceedings,  like  the  present,  to  nity.  Many  of  these  lands  have  since 
enforce  payment  of  delinquent  taxes,  repeatedly  changed  ownership,  ara 
It  is  elementary  that  time  never  runs  passed  into  the  hands  of  innocent  ]»;r- 
against  the  State  unless  there  is  an  ex-  chasers,  who  relied  upon  an  examioa- 
press  provision  or  necessary  impKca-  tion  of  the  public  records,  or  an  ab- 
tion  to  that  effect;  but  our  statute  pro-  stract  of  title.  Hence  if.  after  a  lap^e 
vides  "that  the  limitations  prescribed  of  a  quarter  or  a  third  of  a  century,  the 
for  the  commencement  of  actions  shall  State  can  still  proceed  to 
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against  the  property  for  the  years  when  by  statute,  and  the  filing  of  the  delin- 
it  thus  escaped  taxation,  it  will  be  read-  quent  list  being,  as  the  statute  declares, 
ily  seen  that  the  consequences  would  and  as  we  have  held^  the  institution  of 
be  very  serious  in  the  way  of  encum-  an  action  against  the  land  for  the  re- 
bering  or  unsettling  titles.    Indeed,  un-  covery  of  the  tax  appearing  against  it 
dersuch  a  rule,  a  man  could  hardly  ever  in  the  list;  and,  inasmuch  as  the  nature 
be  absolutely  certain  that  his  title  was  of  the  right  sought  to  be  enforced,  and 
clear.    While  this  is  no  ground  for  a  not  the  mode  of  procedure,  is  the  test, 
court  indulging  in  judicial  legislation,  — ^we  are  unable  to  see  why  it  should 
it  certainly  maUes  it  eminently  proper  make  any  difference  whether  the  action 
that  the  question  be  carefully  reconsid-  is  in  rem  or  in  personam — against  the 
ered  on  its  merits.    That  a  tax  is  '*a  property  instead  of  against  its  owner.. 
liability  created  by  statute"  we  think  We  have  therefore  come  to  the  conclu- 
admits  of  no  doubt,  either  upon  prin-  sion  that  these  proceedings  are,  within 
ciple  or  authority.    San  Francisco  v.  the  meaning  of  the  statute,  "an  action 
Jones,  20  Fed.  Rep.  i88;  Same  v,  Lun-  upon  a  liability  created  by  statute,"  and 
^"S'  73   ^^'  ^^^i   ^5   P^c*   Rep.  311;  are  barred  as  to  all  taxes  for  the  en- 
State  V,  Mining    Co.,   14    Nev.     226.  forcement  of  which  such  proceedings- 
Therefore,  if,  instead  of  these  proceed-  might  have  been  instituted  more  than 
ings  against  the  land,  the  statute  had,  as  six  years  before  the  commencement  of 
in  many  jurisdictions,  authorized  a  per-  the  present  proceedings,  had  such  taxes 
sonal  action  against  the  owner,  unques-  been  assessed  in  the  proper  year.    The 
tionably  it  would  have  been  an  action  record,  as  certified  to  us,  does  not  fur- 
upon  *'a  liability  created  by   statute,"  nish  the  data  from  which  to  determine 
and  the  six-years  limitation  would  ap-  what  particular  taxes  were  barred    at 
ply.      The     only    question,     then,    is  the  time  of  the  commencement  of  these 
whether  it  makes  any  difference  because  proceedings.    The  matter  is  therefore 
the  proceedings  are  against  the   land  remanded    to    the    district    court,    to 
instead  of  against  the  owner.     Does  amend  or  modify  its  judgment  so  as  to 
this  fact  so  destroy  their  analogy  to  an  exclude  or  deduct  therefrom  all  interest 
action  as   to  make   the    statute  inap-  which  was  included  in  the  amount  of 
plicable?    Statutes   of    limitation    are  taxes  as  assessed  and  extended  against 
statutes  of  repose,  which  tend  to  the  these  lands  in  1886,  also  all  penal  ties, 
peace  of  society,  and  it  is  a  cardinal  and  also  all  taxes  barred  by  the  statute 
rule  that  they  are  to  be  construed  lib-  of  limitations,  according  to  the   rule 
erally,  so  as  to  effectuate  the  intention  laid  down  in   this  opinion.    State  t;. 
of  the  legislature.  It  is  also  well  settled  certain  lands  in  Redwood  Co.,  42  N.  W. 
that  such  statutes,  though  in  terms  ap-  Rep.  478  (Minn.  1889). 
plicable  only  to  "actions,"  are  to  be  ap-  Means  PunlBlunent  for  Gilme. — It  Is 
plied,  as  a  rule,  for  all  proceedings  that  conceded  that,  under  the  general  prin* 
are  analogous  in  their  nature  to  actions,  ciples  of  the  common  law,  the  repeal 
so  as  to  make  the  right  sought  to  be  of  a  penal  statute  operates  as  a  remis- 
enforced,  and  not  a  form  of  procedure,  sion  of  all  penalties  for  violations  of  it 
the  test  as  to  whether  or  not  the  statute  committed  before  its  repeal,  and  a  re- 
applies.    Upon  this  principle  they  are  lease  from  prosecution   therefor  after 
held  to  apply  to  all  claims  which  may  said    repeal,  unless    there  be  either  a 
be  the  subject  of  actions,  however  pre-  clause  in  the  repealing  statute  or  pro- 
gented;  also  that  they  furnish  a  rule  for  vision  of  some  other  statute  expressly 
cases  analogous  in  their  subject  matter,  authorizing  such  prosecution.    In  this 
but  for  which  a  remedy  unknown  to  case  the  court  is  of  the  opinion  that 
the  common  law  has  been  provided,  section  13  Revised   Statutes    contains 
Thev  have  also  been  applied  by  anal-  such  provision.     It  reads  as  follows: 
ogy   to  proceeding^    in    admiralty',   to  "The  repeal  of  any  statute  shall  not 
claims    in   bankruptcy   or    in    probate  have  the  effect  to  release  or  extinguish 
court,  although  not  within  the  strict  any  penalty,  forfeiture  or  liability,  in- 
let ter  of  the  statute.     Hart's  Appeal,  33  curred  under  such  statute,  unless  the 
Conn.  540;  Forster  v.  Railroad  Co.,  23  repealing  act  shall  expressly  so  provide, 
Pa.   St.  371.    The    legislature    having  and  such  statute  shall  be  treated  as  still 
adopted  the  policy  of  making  the  stat-  remaining  in  force  for  the  purpose  of 
utes    of  limitation    applicable    to    the  sustaining  any  proper  action  or  prose- 
State,  we  ought  to  give  them  as  liberal  cution  for  the  enforcement  of  such  pen- 
construction  against  the  State  as  against  alty,  forfeiture  or  liability."    This  sec- 
citizens.    A  tax  being  a  liability  created  tion,  we  think,  clearly  excepts  ofifencea 
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TiTABLE. — Bound  ;  bound  for ;  obligated  ;  responsible ;  answer- 
able ;  accountable  ;  chargeable  with ;  as,  liable  for  money.* 

committed  before  the  passage  of  the  same  effect  as  if  said  repeal  had  not 
act  of  1884.  To  show  this,  it  is  only  been  made."  It  was  the  ob\-ious  in- 
to read  the  act  of  1884,  in  connection  tentionofsection  13,  Revi<;ed  Statute^^.to 
with  section  13,  Revised  Statutes,  as  extend  the  provision  to  the  repeal  of  any 
one  act.  It  would  then  read  substan-  statute  not  embraced  in  such  revision, 
tially  as  follows:  Be  it  enacted,  etc.,  The  views  we  have  expressed  find 
that  an  act  entitled,  'An  act  relating  to  support  in  the  case  of  the  United  State« 
claim  agents  and  attorneys  in  pursuing  v,  Ulrici,  3  Dill.  ( U .  S.;532,  which  was  an 
cases,  approved  June,  1878,' is  hereby  indictment  for  conspiring  to  defraud  tljc 
repealed;  provided  that  said  repeal  shall  government  of  internal  revenue  taxes, 
not  have  the  effect  to  release  or  ex-  It  became  there  necessary  to  determine 
tinguish  any  penalty,  forfeiture  or  lia-  the  meaning  of  the  words  "penalty," 
bility  incurred  thereunder,  and  that  the  "forfeiture,"  "liability"  and  "prosecu- 
«ame  shall  be  treated  as  still  remaining  tion"  in  section  13,  of  the  Revised  Stat- 
in force  for  the  purpose  of  sustaining  utes.  The  court,  speaking  by  Justice 
any  proper  action  or  prosecution  for  Miller,  said:  "But  without  attempt- 
the  enforcement  of  such  penalty  or  ing  to  go  into  a  precise  technical  defini- 
liability.  tion  of  each  of  these  words,  it  is  my 

The    only  ground   upon  which   the  opinion  that  they  were  used  by  congress 

•correctness  of  this  interpretation   may  to  include  all  forms  of  punishment  for 

be  doubted  is,  that  the  words  "penalty ,"**  crime;  and  as  strong  evidence  of  this 

"liability"    and    "forfeiture,"    do    not  view,  I  found  during  the  progress  of 

apply  to  crimes  and  punishments  there-  the  argument,  and  called  the  attention 

for,  such  as  we  are  now  considering,  of  the  counsel  to  a  section  which  pre- 

We  cannot    assent    to    this.      These  scribed  fine  and  imprisonment   for  two 

words  have  been  used    by   the    great  years,  wherein  congress  used  the  word« 

masters  of  the  crown  law,  and  the  ele-  *Shall  be  liable  to  a  penalty  of  not  le^s 

mentary  writers  as  synonymous  with  than  one  thousand  dollars,    .     .     .    and 

the      word     punishment,    in    connec-  imprisonment     not    more     than     two 

tion  with  crimes  of  the  higher  grade,  years.'       Moreover,    any     man     using 

Thus    Blackstone    speaks  of  criminal  common  language  might  say,  and  very 

law  as  that  "branch  of  jurisprudence  properly,  that  congress  had  subjected  a 

which  teaches  of  the  nature,  extent  and  party  to  a  liability  ,and  if  asked  what  Ua- 

degrees  of  every  crime,  and  adjusts  to  bility?  might  reply,  a  liability  to  be  im- 

it  its  adequate  and  necessary  penalty."  prisoned.    This  is  a  very  general  use  ot 

Alluding  to  the  importance  of  this  de-  language,  and  surely  it  would  not   be 

partment    of   legal    science,   he    says:  understood    as    denoting  a  civil    pro- 

"The  enacting  of   penalties   to  which  ceeding.     I   think,   therefore,  that  this 

the    whole    nation     shall    be    subject,  word    'liability'   is    intended    to   cover 

should  be  calmly  considered."     Refer-  every  form  of  punishment  to  which  a 

ring  to  the  universal  policy  of  inflicting  man  subjects  himself  hy  violating  the 

capital     punishment    for  certain  com-  common  laws  of  the  country.     Besides, 

parativelj'  slight  offences,  he  speaks  of  as  my  brother  Treat  reminds  me,  the 

them  as  "these  outrageous  penalties,"  word  prosecution  is  used  in  this  section, 

and  repeatedly  refers  to  the  laws  that  and   that   usually    denotes   a   criminal 

inflict    "the    penalty    of    death."     He  proceeding."  U.  S.  r.  Reisinger,  128  V. 

refers  to  other  acts  prescribing  certain  S.  398,  bk.  32  Co-op.  481. 
punishments   for  trespass   as  "acts    of        1.  Anderson's  Law  Diet  616. 
pains  and  penalties."  That  a  vessel  shall  be  "liable"  to  for- 

That    the    legislature  intended  that  feiture  for  using  a  certificate  of  registrr 

this  thirteenth  section  should  apply  to  to  which  it  is  not  entitled,  implies  that 

all  offences  is  shown  by  5598,  Revised  the    government     may    not     discover 

Statutes,  under  the   title  of  Repealed  or  enforce  the  forfeiture.     The    Mary 

Provisions,"  which  is  as  follows:    "All  Celeste,  2  Low.  (U.  S.)  354. 
offences  committed,  and  all  penalties  or         We    think    that    under    the   statute. 

forfeitures  incurred  under  any  statute  which  is  as  follows:  "Any  stoclcholder 

embraced  in  said  revision  prior  to  said  who  shall,  whether   voluntarily    or  by 

repeal,  may  be    prosecuted   and   pun-  compulsion,  pay  any  debt  of  the  cotn- 

ished  in  the  same  manner  and  with  the  pany  for  which  he  is  made  liable  by 
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the  provisions  of  this  chapter,  may  re-  tion.      The  intention,  however,  is  to 
cover  the  amount  so  paid  in  an  action  of  limit  that  liability;  but  to  what  extent  ? 
the  case  against  the  company,  in  which  The  answer  is,  "To  the  amount  of  their 
action  the  property  of  the  company  stock,''  not  to  the  amount  unpaid   on 
onlj  shall  be  liable  to  be  taken,  and  not  their  stock.    The  language  makes  the 
the  person  or    the  property    of   any  liability  because  of  the  fact  of  being 
stockholder  of  the  company,  'or    the  stockholders,  and  not  because  of  the 
person  who  shall   have  so  paid   such  fact  of  being  debtors  of  the  corporation. 
debt  of  the  company  may  proceed  in  .     .     .     In  no  instance    is  the  word 
the  supreme  court,  in  equity,  for  con-  *'stock"  used  in  the  sense  of  a  debt  or 
tribution  against  any  one  or  more  of  obligation   due   from  the  stockholder; 
the  stockholders  who  were  originally  but  it  is  at  all  times  used  to  express  the 
liable  with  him  for  thp  payment  of  said  idea  of   property  in   the  corporation — 
debt,  and  may  recover  against  each  of  what  may  be  the  subject  of  a  debt,  it  is 
them  their  just  and  equitable  proportion  true,  but  is  not  itself  a  debt  any  more 
thereof,"  the  liability  to  contribution  is  than  is  any  other  property;  and  in  this 
•coextensive  with  the  liability   for  the  connection,  we  will  observe  that  we  are 
debt.  unable    to    appreciate    the    distinction 
The  section  authorizes  suit  for  con-  which  counsel   seek  to  draw   between 
tribution  "against  any  one  or  more  of  the  words   ''^liable  to  the    amount    of 
the  stockholders  who  were  originally  their  stock,'*  and  the  words  *^ liable  in  a 
•liable"  with  tJie  stockholders  suing  for  sum  equal  to  the  amount  of  their  stock," 
the  payment  of  the  corporate  debt.  which   is   frequently   found  in   similar 
We  understand    the    words  "stock-  charters — they   conceding,   as   we  un- 
holders  originally  liable"  to  include  all  derstand  their  position,  that,  on  the  au- 
stockholders  who  were  liable  for  the  thority  of  decided  cases,  if  the   latter 
debt  before  it  was  paid  by  the  stock-  language  is  used,  their  client  would  be 
holder    suing  for    contributions,   and,  liable,  as  held   in    the    lower    courts, 
therefore,  that  all  persons  who  were  But  since  the  words  "to  the  amount  of 
stockholders  when  the  debt  was  con-  their  stock"  in  no  view  mean  the  thing 
tracted,  and  all  who  were  stockholders  which  is  itself  to  be  paid  to  the  credit- 
when  the  proceedings  were  begun  to  ors,  but  are,  in  every  view,  simply  used 
enforce  the  liability  ,are  proper  contribu-  to  express  the  measure  by  which  the 
tories.      S  yles  v.  Bates,  15  R.  I.  344;  sum  of  money  of  which  the  creditors 
3  Atl.  Rep.  498.  may  enforce  payment    is  ascertained. 
The  contention  of  the  appellant  is  ^^liable  to  the  amount  of  their  stock"  is 
that  the   liability  imposed   by  section  but  stating  elliptically    what   is    fully 
seven    of   the  charter  of    the   Union  stated  by  the  words  ^Uiable  in   a  sum 
Bank,  of  Q^iincy,  upon  stockholders,  is  equal    to    the    amount  of   the    stock." 
simply  to  pay  the  creditors  of  the  bank  '•^Liable  to  an  amount"  can  mean  only 
the  balance  unpaid  upon  subscriptions  liable  to  pay  a  sum  which  reaches,  or 
ibr  stock.  comes  up  to,  or,  in  short,  equals  the 
The  language  of  section  seven  affect-  given    amount.    .    .  Counsel    for 
ing   this  question  is:  "Provided,  also,  appellant,  by  contending  that  the  lia- 
that  the  stockholders  in  this  corporation  bility  of  their  client  is    only   for  the 
9hall    be     individually    liable,    to    the  amount  of  his  unpaid  indebtedness  on 
.amount  of  their  stock,  for  all  debts  of  his    subscription   for   stock,   impliedly 
the  corporation,  and  such  liability  shall  concedes  thecorrectnessof  this construc- 
•continue    for  three  months   from   the  tion,  for  if  he  be  thus  liable^   the  words 
transfer  of  any  stock  on  the  books  of  **liable  to  the  amount  of*  must  be  keld 
the  corporation."    The  plain  and  ob-  to    mean    liable    in  a    sum    equal    to 
vious  meaning  of  the  language  is,   to  the  amount  of  the  balance  unpaid  on 
our    minds,  that   the  stockholders  are  his  subscription  for  stock.   Root  v.  Sin- 
liable  to  creditors  for  their  debts  to  an  nock,  8  Western  Rep.  673  (111.)  1887. 
extent    measured    by    the    amount    of        Liable. — In  the  following  provision, 
their  stock.    Omittinjg  the  clause  ex-  that  "all  persons  who  are  qualified  to  vote 
pressing  the  extent  of  liability,  and  we  upon  any  proposition  to  impose  a  tax 
have    this:  •*The   stockholders    in  this  or  for  the  expenditure   for  money  in 
-corporation  shall  be  individually  liable  any  town,  shall  be  liable  to  serve  as  iu- 
for    all    debts  of  the  corporation."     If  rors,  except  as  hereinafter  provided,    it 
this   -were    all,  their   liability  would  be  Was    held     that     ^Wiable"     is     tanta- 
unlimited.     They  would  be  absolutely  mount  to  qualified.     State  v.  James  Da- 
Ifable  for  all  the  debts  of  the  corpora-  vis,  12  R.  I.  492. 
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I.  Definition,  294. 

1.  jLiMj  294. 

2.  Slander^  296. 
II.  Distinction,  296. 

III.  What  Actionable,  207. 

IV.  Libel,  299.  VI. 

1.  Libel  on  Persons  in  Ofiee^  50^ 

2.  Professional  Men^  3x2. 

3.  Business  Reputation^  314. 

4.  Libel  of  Property^  316. 

5.  Newspaper  Libel^  316. 

a.  Advertisements,  318. 

b.  Republication,  318.        [318.      VII. 

c.  Criticisms  of  Public  Men^ 

d.  Candidates  for  Office,  319. 
*.  Report  of  Judicial   Pro- 
ceeding's, 319. 

/.  WAen  Not  Privileged,  323.    VIII. 
g.  Proceeding  Before  Grand 


7«ry»  323- 

h.Ri 


Reports     of     Legislative 

Proceedings,  323. 
f .  Reports  of  Proceedings  of 

Societies  Generally^  324. 
j.  Affairs  of  State,  324. 
k.  Negligence  of  Publisher^        IX. 

324- 
/.  Negligence    of  Reporters^ 

m.  Remedy,  324.  [  324. 

6.  Pair  and  Bona  Fide   Com- 

ment,  327. 
Jr.  Criticism,  328. 

0.  Comment  and  Criticism,  328. 
9.  Matters   of  Public  Interest^ 

329.  X 

10.  Public  Institutions  and  Lo- 
cal A  utkorities,  330. 

11.  Books,  330. 

12.  Pictures,  etc,  330. 

13.  Public  Entertainments,  331. 
IJL  Otker  Appeals  to  the  Public^ 

V.  Slander,  333.  [331. 

1.  Words    Imputing  a    Crime^ 

347-  [349- 

2.  Words    Actionable    Per    Se, 

3.  Words  of  Suspicion,  353. 

4.  Words  imputing   an    inten- 
tion, 353. 

5.  Crime  Imputed  Must  be  Pos* 

J'^^^1  354- 

6.  Words    Imputing    a   Conta^ 

gious  Disease,  354. 

7.  Words  Touching  On^s  Office 
or  Vocation, j^^, 

a.  Public  Officers,  363. 

8.  Words   Actionable    Only    by 
Reason  of  Special  Damage^ 

9.  Slander  of  Title,  366.       [565. 
a.  Assertion  of  Claim,  ^So. 

b  Modes  of  JPublication,  ^(^. 
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c.  Kinds  of  Property  ^  369. 

d.  Agent  or  Attorney^  369. 

e.  Slander  of  Goods' Manic 
factured  or  Sold  by  An- 
other, 369. 

Publication,  370. 

1.  Who  Liable,  371. 

2.  Publication  of  Letters^  372. 

3.  Sending  Letters,  372. 

4*  Repetition  of  Slander ^  374. 
5.  Place  of  Publication^  377. 

0.  Husband  and  Wife,  377. 
Construction,  378. 

1.  Generally,  378. 

2.  Intent  of  the  Speaker,  385. 

3.  The    Charge    Must    ImfmU 
Knowledge  of  the  Crime^  386, 

Certainty,  386.  [3S6. 

I.  Certainty  of  the  Imputation^ 
a.  Certainty  as    to    the  Person 
Defamea,  391. 

3.  Lioel  Consisting  of  an  Effigy^ 
Picture,  etc^  394. 

4.  Words  that  Apply  to  Things 
and  Not  to  Persons^  394* 

Justification,  394. 

1.  Evidence,  400. 

2.  Palliating  Circumstances  in 
Mitigation,  400. 

3.  Failure  to   Show     Truth    of 
Defamation,  401, 

4.  Charges  of  Crime,  402. 

5.  What  May  Not  be   Shown  in 
justification,  402. 

Privileged  ComniunicationB«403 
I.  Absolutely  Privileged,  406. 

a.  Parliamentary      Proceed- 
ings, 406. 

b.  yudicial  Proceedings^  4061. 

c.  Naval  and  Military  Af- 
fairs, etc,,\\\, 

a.  Qualified  Privilege, \\\. 
a.  Communications  Made  in 
Pursuance  of  a  I>uty  Ovti 
to  Society,  411.  [412. 

(i)  Characters  of  Servants. 
(3)  Answers  to  Confidemtiat 
Enquiries,  413. 
( I )  Generally t  4 1 2« 

(3)  Statements  Made  Not  im 
Answer  to  Bnqutries^ii 

(4)  Report  of  Mercaniik 
Agency,  414. 

is)'' Black  Listing^  Em- 
ployes, 414. 

(6)  Communications  Arising 
from  Confidential  Rela- 
tions Existing  Between 
the  Parties^  ai6. 

(7)  ^nformationVolmmteerol 
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When  There  Is  No  Con-    XVIII.  Partners,  453. 


fideniial  Relationship 
Existing  Between  the 
Parties^  416. 

(8)  Information  as  to  Crime 
or  Miscondnet  of  Others^ 

(9)  Charges  Against  Public 
Officers^  418. 

(10)  Private    Character    of 
Public  Officersy^o, 

(11 )  Candidates  for  Ujpce^i^ 
h.  Communications    Made  in 

Self  Defence,  423. 

(i)  Statements    Invited    by 
the  Plaintiff,  422. 

(2)  Common   Intent    in    the 
Subject  Matter    of   the 
Communication,  423. 
XL,  Midice,  425. 

1.  Presumftion  of  Malice,  426. 

2.  Malice  a   J^uestion  for  the 
Jury,  427. 

3.  Evidence  of  Malice,  428. 

4.  Extrinsic  Evidence  of  Mai* 
ice,^p. 

5.  Intrinsic  Evidence,  431. 
JCII.  Damages,  432.  [7t^rv,  432. 

1.  Damages  Determined  by  tha 

2.  (xeneral  Damages,  434. 

3.  Special  Damages,  ^x^      [437. 

a.  Words  Actionable  Per  Se, 

b.  Aggravation  of  Damages^ 

438-  ^  [439- 

c.  Mitigation    of   Damages, 

(1)  Previous  Publication  by 
Others,  441. 

(2)  Liability  of  Others t^^, 

(3)  Excitement  of  Election^ 
A42. 

<4)  Retraction,  442. 
is)  Evidence  of  Plaintiffs 
Bad  Character,  443. 

(6)  Mental  Suffering,  445. 

(7)  Circumstances  ofProvO' 
cation,  445.  [446* 

4.  Absence  of  Special  Damages , 

5.  Remoteness  of  Damages,  446. 

6.  Acts  of  Third  Party,  446. 

7*  Repetition     of    Defendants 
Words,  447. 

8.  Husband  and  Wife,  447. 

9.  Brother  and  Sister,  etc,  448. 
.XIII.  Corporations  and  Compames448 

1.  Liability  of  Corporations  for 
Libel,  448. 

2.  Slander,  4^9. 

3.  Slander  of  Titles  449. 
XlV.  Husband  and  Wife,  450. 

XV.  Infants,  451. 
XVI.  Lunatics,  A51. 
-XVII.  Master  and  Servant,  451. 
I.  Ratification,  452. 
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XIX.  Injunctions,  453. 
XX.  Practice,  454. 

I.  yurisdiction,  454. 

s.  Statute  of  Limitations,  ^^, 

3,  Former  Proceedings,  455. 

4.  Change  of  Venue,  456. 
XXI.  Pleading,  456. 

1.  Complaint,  456. 

a.  Uniting-   Causes  of  Ac* 
tion,  458. 

b.  Parties,  459. 

c.  Colloquium,  460. 
{i)When  Defective,  ^6%, 

(2)  Words  Not  ActUmabU 
Per  Se,  463. 

(3)  Words  Actionable  Per 
Se,  46c. 

d»  Innuendo',  465. 

(i)  When  Necessary,  468. 

(2)  Words  Obviously  De- 
famatory, 469. 

{^)  Words  Prima  Facie 
Defamatory,  469. 

e.  Neutral  Words,  470. 
f  Publication,  472. 

g.  Allegations  of  Time  and 

Place,  473. 
h.  Words  Spohen  of  One's 

Business  or  Profession^ 

473- 

f.  Allegations  of  Malicef^*j^ 

2.  Answer,  ^74. 

a,'  yustipcation,  474. 

b,  rTotice,  475. 

c.  Mitigating  Circumstan^ 
ces,  476. 

</.  Demurrer,  477. 

0.  Counter  Clatm,  477. 

y.  Accord  and  Satisfaction, 

477-  ^  ,  [478. 

^.  Statute  of  LtmttationSf 

3.  Kariflwrc,  478. 

4.  A  mendment,  483. 
XXII.  Kvidence,  483. 

1.  Publication,  48^. 

2.  Proof  of  the  Ltbel,  ^84. 

3.  P^oof  of  the  Speaking  of 
the  blander,  485. 

4.  Proof  that  the  Words  Re^ 
fer  to  the  Plaintiff,  486. 

5.  Proof    as    to     Plaintiff's 
Character,  ^88. 

6.  Evidence  of  Malice,  489. 

7.  Distress  of  Mind,  490. 

0.  After  Spoken  Words,  490. 
9.  Aggravation   of  Damages^ 
XO.  Provocation,^!.  [490. 

XX.  Time,  492. 

X2.  Evidence  for  the  Defend* 
ant^  492. 

a.  Antecedent  Conversa- 
tions, 493. 
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b.  Plaintiffs    Bad  Char-  3.  Informationy  500.           [501. 

acier^  493.                   [494-  4-  Sufficiency   of  Indicttneut^ 

e.  Privileged   Occasions^  $.  yustification,  ^Ofi.           [503 

d.  yustificatioHy  494.  o.  Mitigation  of  Punishwuuiy 

e.  Historical  Facts^  407.  7.  Evidence^  503. 

XXIII.  Nonsuit,  497.  XXV.  Costa,  503. 

XXIV.  Criminal  Procedure,  498.  i.  Special  CostSy  503. 

1.  Common  Law y^j^.  2.  Costs  of  Former  Trials  ^o^, 

3.  Publication^  500.  3.  Husband  and  WifOy  503. 

I  BmHlTlOV — 1.  LibeL — A  libel  is  a  malicious  defamation,, 
expressed  in  print  or  writing,  or  by  signs  and  pictures,  tending  to 
blacken  the  memory  of  the  dead,  with  an  intent  to  provoke  the 
living,  or  to  injure  the  reputation  of  one  who  is  alive,  and  thereby 
expose  him  to  public  hatred,  contempt  or  ridicule.*     It  may  hie 
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1.  Hillhouse-  v.  Dunning,  6    Conn,  qujr,  or  tends  to  injure  him  in  his  trade 

7;    Com.    V,    Clap,    4    Mass.   163;  or  calling,  impairs  his  standing  in  so- 

tyckman    v,     Delavan,     35     Wend,  ciety,  or  causes  him  to  be  shunned  or 

(N.  Y.)  186;  Clark  v.  Binney,  2  Pick,  avoided  by  his  neighbors.     Odgers  on 

(Mass.)  113;  Root  v.  King,  7  Cow.  (N.  Libel  and  Slander  32;  Cropp  v.  Tiiney> 

Y.)  613;    Armentrout  v.    Moranda,  8  3  Salk.  226;    O'Brien  v.  Clement,   15 


Blackf.  (Ind.)  426;  State  v.  Farley,  4  Mees.  &  W.  435;  Villers  t».  Monsley,  2 

McCord  (S.  Car.)  J17;  Gathercole  v.  Wils.  403;  Colby  v,  Reynolds,  6   Vt. 

Miall,   15  Mees.  &  W.   318.    See  also  489;    27   Am.   Dec.  574;    Fonville    r. 

Steele  v.  Siuthwick.  o  Tohns.  TN.  Y.)  McNease,  Dud.  (N.  Car.)  xow  w  Am. 


215;   Stone  V,  Cooper,  2  Den.  (N.  Y.)  Dec.  556;  Obaugh  v.  Finn,  4  Ark.  no; 

303;  Cooper  V,  Stone,  24  Wend.  (N.  37  Am.  Dec.  773;   Miller  v.  Butler,  6 

V.)  434,  440;  Barr  v,  Moore,  87  Pa.  St.  Cush.  71;    52   Am.   Dec.  768;    White 

385,  390;    Lay  ton   v.   Harris,  3    Harr.  v.  Nichols,  3  How.  266;  Armentrout?. 

(Del.)  407;   Trimble  v,  Anderson,  79  Moranda,  8  Blackf.  426;  Torrance  9. 

Ala.  514;  Williams  f.  Karnes,  4  Humph.  Hurst,   i     Miss.    403;    Newbraugh    t». 

(Tenn.)    ii;    Crocker  v.  Hadley,   103  Curry,  Wright  47;  Lansing  v.  Carpen- 

Ind.  416;   Dexter  v.  Spear,    4  Mason  ter,  9   Wis.    540;    76   Am.    Dec.    2S1; 

(U.  S.)  116;  White  v.  Nicholls,  3  How.  Com.     v.     Clap,    4     Mass.     163;     3 

(U.  S.)   266;    Eber  v.  Dunn,  12  Fed.  Am.   Dec.    212;    Dexter    v.    Spear,  4 

Rep.  531;  Parmiter  v,  Coupland,  4  M.  Mass.  115;  Berg^ann  v.  Jones,  94  N. 

&  W.  108;  Campbell  v,  Slotleswoode,  Y.  ci;  Huse  v,  Interocean  CompanT^ 

3  Best  &  S.  (Q:,B.)  782;  McCorkle  v.  12   111.  App.  627;    Holly  v.  Gr^g,  74 

Binns,   5  Binn.   (Pa.)   340;   Deford  v,  Iowa  563;  Adams  v.  Lawson,  17  Gratt. 

Miller,  3  P.  &  W.  (Pa.)  103;  Press  Co.  250;  94  Am.  Dec.  455;  Lick  t;.  Owen» 

V,  Stewart,  12  Cent.  Rep.  278;  People  47  Cal.  252. 

V,  Crosswell,  3  Johns.  Cas.  354;  Cooper  Hotuhy  y. — Any  written  or  printed 
V,  Greeley,  i  Den.  347;  McNally  v,  (Jd-  publication  which  holds  a  person  up  to 
ham,  8  Law  Times  Rep.,  N.  S.  604;  scorn  or  ridicule,  or  to  a  stronger  fed- 
State  v.  Spear,  13  R.  I.  324;  State  v,  ing  of  contempt  or  execration,  or  which 
Teandell,  5  Harr.  (Del.)  475;  Torrance  v,  imputes  or  implies  his  commission  of  a 
Hurst,  I  Walker  (Miss.)  403;  New-  crime  not  directly  charged,  is  libelloDs^ 
braugh  v.  Curry,  i  Wright  (Miss.)  47;  Crocker  v,  Hadley,  102  Ind.  416,  and 
Nelson  v.  Musgroove,  10  Mo.  648;  Price  authorities  cited\  Gabe  v.  McGinnis,6S> 
V.  Whitely,  50  Mo.  439;  Legg  v.  Dun-  Ind.  538;  Bain  v,  Myrick,  88  Ind*  137; 
leavy,  80  Mo.  563;  Keemle  v.  Sass,  54  Youngv.  Clegg,  93  Ind.  371;  Hakes  r. 
Mo.  99;  Herman  v,  Bradstreet  Co.,  i  Brames,  95  Ind.  161 ;  Johnston  v.  Steb- 
West.   Rep.  457;   Miller   v.   Butler,   6  bins,  5  Ind  364. 

Cush.  (Mass.)  71;  O'Brien  v.  Clement,  Parsons^  C.  y, — A  libel  is  a  maltciofss 

15  M.  &  W.  435;  Villars  v,  Monsle)',  2  publication  expressed  either  in  printii^ 

Wils.  403;  Cramer  v,  Noonan,  4  Wis.  or   writing,  or  by   signs  and  pictures. 

231;  Lansing  t;.  Carpenter,  9  Wis.  540.  tending  either  to   blacken  the  memory 

A  libel  is  any  publication  (not  oral)  of  one  dead,  or  the  reputation  of  oiit 

which  exposes  the  person  complaining  who  is  alive,  and  expose  him  to  pub& 

to  hatred,  contempt,  ridicule,  or  oblo-  hatred,  contempt  or    ridicule.       C< 
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said  generally  that  language  in  writing  is  libellous  which  denies 
to  a  man  the  possession  of  some  such  worthy  quality  as  every 
man  is  a  priori  to  be  taken  to  possess,*  or  which  tends  to  bring  a 
party  into  public  hatred  or  disgrace,*  or  to  degrade  him  in 
society,' 

V.  Clap,  4  Ma68.  163;  s.  c,  3  Am.  Dec.  is  enough,  if  false  and  malicious,  that  i> 

213.  imputes  conduct  which    would   injur 

yonesy^. — It  is  not  necessary,  to  con-  one's  reputation,  or  degrade  him  in  so 

stitute  a  libel,  that  the  writing  should  ciety;  or  lower  him  in  the  confidence  01' 

contain  the  imputation  of  an  offence  the    community,    or    bring    him   into 

which  may  be  indicted  and  punished,  public  hatred  and  contempt.    State  v. 

It  is  sufficient  if  the  language  tends  to  Spear,  13   R.   I.  324,  and    authorities 

injure  the  reputation  of  the  party,  to  cited;  2  Wharton  Criminal  Law,  §  2535; 

throw  contumely  or  to  reflect  shame  State   v.  Jeandell,   5  Harr.  (Del.)  475, 

and  disgrace  upon  him,  or  to  hold  him  480,  481 ;   Tillson   v.  Robbins,  68  Me. 

up  as  an  object  of  scorn,  ridicule  or  295;   Cooper  v,  Greeley,   i  Denio  (N. 

'  contempt.    Adams  v.  Lawson,  17  Gratt.  Y.)    347;    Miller    v,    Butler,    6  Cush. 

(Va.)  250;  s.  c,  94  Am.  Dec.  456.  (Mass.)  71;  Com.  v.  Wright,  i  Cush. 

Wright^  y. — A  libel  in  reference  to  (Mass.)  46;  Villers  v,  Monsley,  2  Wils. 

individual  injury  may  be  defined  to  be  403. 

a    false     and     malicious     publication  Coofer^y, — A  publication  which  con- 

against  an  individual,  either  in  print,  or  tains  a  single  false  libellous  statement  is 

writing,  or  by  pictures,  with  intent  to  a  libel,  although  it  may  contain  defam- 

injury  his  reputation,  and   expose  him  atory  statements  which  were  unauthor- 

to  public  hatred,  contempt,  or  ridicule,  ized,  true,   or  not  proved.     Dawson  v. 

Words  of  ridicule  only,  or  of  contempt,  Holt,  11  Lea  (Tenn.)  583;  s.  c,  47  Am. 

which  merely  tend  to  lessen  a  man  in  Rep.   312;    citing  Melton  v.  State,  3 

public  esteem,  or  to  wound  his  feelings,  Humph.  (Tenn.)  389;  Hancock  v,  Ste- 

will  support  a  suit  for  libel,  because  of  phens,  11  Humph.  (Tenn.)  507. 

their  being  embodied  in  a  more  perma-  Alexander  Hamilton. — A   libel   is  a 

nent  and   enduring  form;  of   the  in-  censorious  or  ridiculing  writing,  picture 

creased  deliberation  and   malignity  of  or  sign  made  with  a  mischievous  and 

their  publication,and  of  their  tendency  to  malicious  intent  towards  government^ 

provoke  breaci  6  of  the  public  peace,  magistrates  or  individuals.     People   v. 

Watson  v.Tra^  ,  6  Ohio  532 ;  Torrance  Crosswell,    3    Johns.     (N.     Y.)     354; 

V.  Hurst,   1  Walk.  (Miss.)   403;   New-  Cooper  v.  Greely,  i  Den.  (N.  Y.)  347; 

braugh  t».  Curry,  Wright  (Ohio)  47.  Steele  v.  Southwick,  9  Johns.  (N.  Y.) 

Mercer y  y. — A  libel  may  be  defined  to  214. 
be  any  malicious  publication,  written,  Tindal^  C.  y. — Any  written  commu- 
printed  or  painted,  which  by  words  or  nication  which  bears  on  the  face  of  it 
signs  tends  to  expose  a  person  to  con-  any  charge,  or  which  tends  to  villify 
tempt,  ridicule,  hatred  or  degradation  of  another,  is  a  libel.  Shipley  v.  Tod- 
character.  Barr  v.  Moore,  87  Pa.  St.  390;  hunter,  7  C.  &  P.  680. 
and  authorities  cited  Runkle  v.  Myer,  Lord  Holt. —  Scandalous  matter  i«; 
3  Yeates  (Pa.)  518;  McCorkle  t^.  Binns,  not  necessary  to  make  a  libel.  It:-. 
^Binn.  (Pa.)  ^40;  Pittock  z*.  O'Neil,  13  enough  if  the  defendant  induces  an 
V.  F.  Smith  (l^a.)  258.  ill  opinion  to  be  had  of  the  plaintiff,  or 

Paine^y. — An  action  for  libel  may  be  to  make    him    contemptible  or   ridic- 

sustained   for  words  published   which  ulous.     Cropp  v.  Tilney,  3  Salk.  226. 

tend  to  bring  the    plaintiff  into  public  1.  Hetherington  v.  Sterry,  28  Kan. 

hatred,    contempt,    or     ridicule,    even  426. 

though  the  same  words  spoken  would  2.  Clark  v.  Binney,  2  Pick.  (Mass.) 

not  have  been  actionable.     Lansing  v.  115;  Com.  v.  Clap,  4  Mass.  168;   Bett- 

Carpenter,  9  Wis.   540;    76   Am.  Dec.  ner  v.   Holt,   70  Cal.   270;  Bradley  v. 

281;    citing    Steele    v,    Southwick,    9  Cramer,  59  Wis.  309;  s.  c,  48  Am.  Kep, 

Johns.  (N.  Y.)  214;  s.  c,  i  Am.  Lead.  511. 

Cas.  106.  3.  Miller  v.  Butler,  6  Cush.  (Mass.) 

Dnrfee^  C.  y. — It  is  not  necessary  71;  Lansing  v.  Carpenter,  9  Wis   ^40: 

that  the  publication  should  charge  an  in-  Shattuck   v.  Mc  Arthur,   29  Fed.  l^ep. 

die  table  offence  to  make  it  libellous.     It  136;  White  v.  Nicholls,  3  How.  (U.  S.) 
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•or  expose  him  to  hatred,  contempt,  or  ridicule,*  or  which 
reflects  upon  his  character,  or  imputes  something  di^race- 
ful  to  him,  or  throws  contumely  on  him,  or  contumely  and  odium, 
or  tends  to  vilify  him,  or  injure  his  character  or  diminish  his 
reputation,*  or  which  is  injurious  to  his  character,  or  to  his  social 
•character,  or  shows  him  to  be  immoral  or  ridiculous,  or  induces 
an  ill  opinion  of  him,  or  detracts  from  his  character  as  a  man 
of  good  morals,  or  alters  his  situation  in  society  for  the  worse,  or 
imputes  to  him  a  bad  reputation,'  or  degradation  of  character,  or 
ingratitude,*  and  all  defamatory  words  injurious  in  their  nature.^ 
2.  Slander  is  the  malicious  defamation  of  a  man  with  respect 
to  his  character,  or  his  trade,  profession,  or  occupation,  by  word 
of  mouth.* 

n.  BIBTIHGTIOV. — False  defamatory  words,  if  written  and  pub- 
lished, constitute  a  libel ;  if  spoken,  a  slander.''  But  these  offences 
should  not  be  confounded.  A  distinction  has  long  been  known 
and  recognized  between  libel  and  slander.  Words,  when  com- 
mitted to  writing  and  published,  are  considered  as  libellous, 
which  if  only  spoken  would  not  subject  the  person  speaking  to 
any  action.*  Slander  written  and  published  evinces  a  more  de- 
liberate intention  to  injure ;  it  is  calculated  more  extensively  to 
circulate  the  accusation  and  to  provoke  the  person  accused  to 

266;  Curtis  V,  Mussejr,  6  Gray  (Mass.)  8.  Trimble  v,  Anderson,  79  Ala.  514; 

261.  Henderson  f .  Hale,  19  Ala.   154;  Dex- 

Any    publication,    the    tendency  of  ter  v.   Spear,  4  Mason   (U.   S.l   115; 

mrhich  is  to  degrade  and  injure  another  Adams  f .  Lawson,  17  Gratt.  ( Va.)  250; 

person,  or  to  bring  him  into  contempt,  s.  c,  94  Am.  Dec.  455,  460;  Solver&on 

hatred,  or  ridicule,  or  which  accuses  v,  Peterson,  64  Wis.  198;  s.  c,  54  Am. 

him  of  a  crime  punishable  by  law,  or  Rep.    607;     Iron     Age    Pub.    Co.    r. 

of  an  act  odious  and  disg^ceful  in  so-  Crudup,  5  So.  Rep.  (Ala.)  332;  Dunn 

ciety,  is  a  libel.     Dexter  v.   Spear,  4  v.   Winters,   2   Humph.   (Tenn.)    512; 

Mason  (U.  S.)  115.  Milton  v.  State,  3  Humph.  (Tenn.)  389. 

1.  Watson  V.    Trask,  6  Ohio    531 ;  4.  Cox  v.  Lee,  L.  R.,  4  Exch.  284. 
Bradley  v,  Cramer,  59  Wis.  309;  Whit-  5.  Hethrington   r.   Sterry,   28    Kan. 
ney  t;.  Janesville  Gazette,  5Biss.  (U.S.)  426.     See  also  Russell  v.  Anthonj,  21 
330;    State    V,    Spear,    13   R.   I.    324;  Kan.  450;  Chaddock  v.  Brlggs,  13  Mass. 
Cooper  V,  Greely,  i  Den.  (N.  Y.)  359;  238. 

Cox  V,  Lee,  L.  R.,  4  Exch.  284;  C^ropp  6.  Brown's  L.  Diet.     See  Achom  9. 

V.  Tilney,  3  Salk.  226;  Villers  v.  Mons-  Piper,  66  Iowa  694. 

l^y^  2  Wils.  403.  To  constitute  oral  slander,  the  words 

2.  Duncan  v.  -Brown,  15  B.  Mon.  must  impute  to  the  plaintiff  the  com- 
(Ky.)  186;  Brown  v.  Remington,  7  mission  of  an  infamous  offence,  an 
Wis.  462;  Gabe  v,  McGinnis,  68  Ind.  offence  the  conviction  and  punishnoent 
538;  Bain  v,  Myrick,  88  Ind.  137;  whereof  involves  moral  turpitude  and 
Y  oung  V,  Clegg,  93  Ind.  371 ;  Hake  v.  social  degradation.  McKee  v.  Wilson, 
Brames,  95  Ind.  161.  87  N.  Car.  300. 

Every  publication  by  writing,  print-  7.  Odger^  L.  &  S.  i. 
ing,  or  painting,  which  charges  or  im-  Slander  is  oral  defamation  published 
putes  to  any  person  that  which  renders  without  legal  excuse,  and  libel  is  de- 
him  liable  to  punishment,  or  which  is  famation  published  by  means  of  "writ- 
calculated  to  make  him  infamous,  ing,  printing,  pictures,  images,  or  any- 
odious,  or  ridiculous,  is  prima  facie  a  thing  that  is  the  object  of  the  sense  of 
libel,  and  implies  malice  in  the  pub-  sight.  Coolev  on  Torts  193.  See 
lisher.  White  v.  NichoUs,  3  How.  (U.  StarkiVs  S.  &'L.,  ^  153  (Woods  ed.). 
S.)  266.  8.  Colby  V,  Reynolds,  6  Vt.  4S9;  s,  c 
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take  the  means  of  redress  into  his  own  hands  and  thus  to  commit  a 
breach  of  the  peace,  than  mere  oral  slander  which  is  spoken  and 
!^oon  forgotten.*     So,  words  spoken  must  impute  some  crime  so 
as  to  endanger  the  person  to  whom  they  relate,  or  they  must 
impute  to  him  something  which  would  tend  to  exclude  him  from 
society,  and  lead  one  to  avoid  him.     But  a  publication  which 
renders  the  person  ridiculous  merely,  and  exposes  him  to  con- 
tempt, which   tends  to   render  his  situation  in  society  uncom- 
fortable and  irksome,  which  reflects  a   moral   turpitude  on  the 
party  and  holds  him  up  as  a  dishonest  and  mischievous  member 
•of  society,  and  describes   him  in  a   scurrilous  and   ignominious 
point  of  view,  which  tends  to  impair  his  standing  in  society  as  a 
man  of  rectitude  and  principle,  or  unfit  for  the  society  and  inter- 
course of  honorable  and  honest  men,  is  considered  as  a  libel.^ 
These  reasons  given  for  the  distinction  have  been  questioned 
however  both  by  writers  and  judges  or  eminence.* 

in  What  Aciiohablb. — False    defamatory  words,  written  or 
spoken,  are  actionable.^ 

27  Am.  Dec.  576;  Lansing  v.  Carpen-  Y.)   134;  Depew  v.  Robinson,  95  Ind. 

ter,  9  Wis.  540;  %.  c,  76  Am.  Dec.  281;  109;  V^est  v,  Hanrahan,  28  Minn.  385; 

Steele  v,  Southwick,  9  Jolins.  (N.  Y.)  Estes  v.  Estes,  75  Me.  478;  Giddens  v. 

214.  Mirk,  4Ga.  364;  Goodricli  v.  Hooper, 

1.  3  Southerland  on  Damages    641;  97  Mass.  i;   Plummer  t;.  Johnsen,  70 
Rice  V.  Simmons,  2  Harr.  (Del.)  417; 


97  Mass.  i;  riummer  v.  jonnsen,  70 
Wis.  131;  Hotchkiss  v.  Olmstead,  37 
Ind.  74;  Wonson  v,  Sajrward,  13  Pick 


La^ton  V.  Harris,  3  Harr.  (Del.)  406. 

2.  Colby  V.  Reynolds,  6  Vt  489;  s.  c,  (Mass.)  402;  Wiley  v.  Campbell,  5  T. 

37  Am.  Dec.  576.  B.  Mon.  (Ky.)  396;  Park  v.  Piedmont 

8.  Williams,  C.J. ,  in  Colby  V.  Rey*  etc.  Ins.  Co.,   51   Ga.  511;   Taylor  t». 

nolds,  6  Vt.  489;  s.  c,  27  Am.  Dec.  Short,  40  Ind.  506;  Johnson  v.  Brown, 

576.  13  W.  Va.  71;  Johnson  v.  Shields,  i 

4.  Trimble  v,  Anderson,  79  Ala.  514;  Dutch.  (N.  J.)  116;  Speaker  v.  McKin- 

Hillhouse  v.  Dunning,  6  Conn.  407;  zie,  26  Mo.  255;  May  son  v.  Sheppard, 

Kedrolivansky    v.  Niebaum,   70    Cal.  12  Rich.  L.  (S.  Car.)  254;  Stilwell  v. 

216;  Root  V,  king,  7  Cow.  (N.  Y.)  613;  Barter,  19  Wend.  (N.  Y.)  487;  Crone 

Clark  v.  Binney,  2  Pick.  (Mass.)   113;  v,  Angell,    14    Mich.    340;   Wood    v. 

Com.  V.  Clap,  4  Mass.  163;  Pyckman  Southwick,  07   Mass.  354;  Darling  v, 

V.   Delavan,  25   Wend.   (N.    Y.)    i86;  Banks,  14  111.  46;  Newbit  v,  Statuck, 

Armentrout    v,   Moranda,    8    Blackf.  35  .Me.  315;   Rodgers  v.  Rodgers,  11 

(Ind.)  426;  State  v.  Farley,  4  McCord  Heisk.  (Tenn.)  757;  Edgerly  v.  Swain, 

(S.  Car.)  317;  Gathercole  v.  Miall,  15  32  N.  H.478;  Dunnell  v.  Fiske,  11  Mete. 

Mees.  &   W.  318;  Stone  v.  Cooper,  2  (Mass.)  551;  Allen  v,  Hillman,  12  Pick. 

Oen.  (N.  Y.)  303;  Cooper  v.  Stone,  24  (Mass.)   loi;  Wing  v.  Wing,  66  Me. 

Wend.    (N.    Y.)   434,    440;    Steele    v.  62;  Georgia  f.   Kifford,  45   Iowa  48; 

Southwick,  9  Johns.  (N.  Y.)  215;  Barr  Hays  v.  Ball,  72  N.  Y.  418. 

T».  Moore,  87  Pa.  St.  385, 390;  Layton  t».        In  Woodard  v.  Dowsing,  2  M.  &  R. 

Harris,  3  Harr.  (Del.)  407;  Williams  v.  74,  it  was  said  that  "any  written  publi- 

Xames,  4  Humph.  (Tenn.)  11;  Crocker  cation  which  tends  to  disgrace  is  ac- 

'v.  Hadley,  102  ind.  416;  State  v.  Spear,  tionable.'' 

13  R.  I.  324;  Dawson  v.  Holt,  11  Lea        Defiunatory  Words  Defined. — Words 

<Xenn.)   583;  s.  c,  47  Am.  Rep.  312;  which  produce  any  appreciable  injury 

Watson  V,  Trask,  6  Ohio  531 ;  Abrams  to  the  reputation  of  another  are  called 

x».    Foshee,   3   Iowa  274;   Hartfield  v.  defamatory. 

Oano,  15  Iowa  177;  Miles  v,  Vanhorn,        The  question  in  each  case  is:  Has  the 

17  Ind.  245;  Smith  v.  Gafford,  31   Ala.  reputation   of  the  individual    plaintiff 

45;  Demarst  v.  Haring,  6  Cow.  (N.  Y.)  been  appreciably  impaired  in    conse- 

76;    Halstead  v.  Nelson,  36   Hun  (N.  quenceofthe  words  employed  by  the 

Y.  149;  Widrig 'V.  Oyer,  13  Johns.  (N.  defendant?   No  general  rule  can  be  laid 
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If  in  any  given  case  the  words  employed  by  the  defendant  have 
appreciably  injured  the  plaintiff's  reputation,  then  the  plaintiff 
has  suffered  an  injury  which  is  actionable  without  proof  of  any 
damage.* 

An  action  for  libel  may  be  sustained  for  words  published  which 
tend  to  bring  the  plaintiff  into  public  hatred,  contempt 
or  ridicule,  even  though  the  same  words  spoken  would  not  have 
been  actionable.*  Written  slander  is  necessarily  attended  with 
such  deliberation,  and  its  publication  is  so  well  calculated  to  pro- 
duce permanent  mischief,  that  an  action  may  be  maintained  for 

down  defining  absolutely  and  once  for  slander.    Harris  v,  Terry,  98  N.  Car. 

all   what  words  are    defamatory    and  131. 

what  not.     Words  which  would  scri-  Words  spoken  of  plaintiff,  a  married 

ously  injure  A's  reputation  might  do  woman,  and  of  a  married  man,  other 

B*s  no  harm.    Each  case  must  be  de-  than  her  husband,  charging  them  with 

cided  on    its  own    facts.     Odgers   on  being  in  a  store  together  alone,  with 

Libel  &  Slander  (2nd  ed.)   17;  Cooley  the  curtain  drawn,  bt*hind  the  counter, 

on  Torts  193.  with  their  arms  around  each  other,  cm- 

1.  See  Rammell  v.  Otis,  60  Mo.  365;  bracing,  and    that,    when    discovered, 

Milan  v.  Burnsides,  i   Brev.  (S.  Car.)  they  seemed  much  confused,   are  ac- 

295;  Buscher  v.  Scully,  107  Ind.  246;  tionabie,    as    imputing    unchastttr    to 

Noeninger   v,  Vogt,  &  Mo.  589;  Ke-  plaintiff;  and  under  Code  Civil  'Proc. 

drolivansky  v.  Niebaum,  70  Cal.  216;  N.  Y.,  §  1906,  special  damage  need  not 

Rea  V,  Harrington,  58  Vt.  181.  be  alU'ged.     Mason  v.  Stratton,  i  X. 

Every  man  has  ah  absolute  right  to  Y.  S.  511. 
have  his  person,  his  property  and  his  Un(ier  the  existing  social  habits  and 
reputation  preserved  inviolate.  "His  prejudices,  charging  a  white  man  with 
reputation  is  his  property,  and,  if  possi-  being  a  negro  is  calculated  to  inflict  in- 
ble,  more  valuable  than  other  property."  jury  and  damage,  and  such  charge  was 
Per  Malins,  V.  C,  in  Dixon  v.  Hoi-  recognized  as  actionable  slander  bj  the 
den,  L.  R.,  7  £q.  492.  "Indeed,  if  we  court  under  the  constitution  of  Louis- 
reflect  on  the  degree  of  suffering  oc-  iana,  1868.  Toye  v,  McMahon,  21  La. 
casioned  by  loss  of  character,  and  com-  An.  308;  Spotomo  v.  Fourichon  (La.\ 
pare  it  with  that  occasioned  by  loss  of  4  So.  Rep.  71. 

property,  the  amount  of  the  former  in-  2.  White  v,  NichoUs,  3  How.  (U.  S.) 

jury   far  exceeds  that  of  the   latter."  266;  Manner  v.  Simpson,  13  Daly  (N. 

(Per  Best,  C.  J.,  in  De  Crespigny  v.  Y.)  1^6;  Lansing  v.  Carpenter,  9  Wis. 

Wellesley,  5  Bing.,  at  p.  406).  And  just  542;  Cary  v,  Allen,  39  Wis.  482;  Cot- 

as  any  invasion  of  a  man's  property  is  trill    v.    Cramer,    43    Wis,    245.    See 

actionable  without  proof  of  any  pecu-  Stone  v.  Cooper,  2  Den.  (N.  Y.)  293; 

niary  loss,  so  is  any  disparagement  of  Shelton  v,  Nance,  7  B.  Mon.  CK.y.)  12^. 

his  reputation.     "It  was   the    rule    of  Many  words  which  are  not  actionabk 

Holt,  C.J. ,  to  make  words  actionable  if   spoken    become    so    if   written   or 

whenever  they  sound  to  the  disrefuia-  printed.      "The      words      ^oundrcL' 

tion  of  the  person  of  whom  they  were  'rascal/    Villain,'    *knave,'    'miscreanL* 

spoken,  and  this  was  also   Hale's  and  *liar,'    *fool,'    and     such    like     gentrrsi 

Twisden's  rule,  and  I  think  it  a  very  terms  of  scurrility,  may   be  used  with 

good    rule."     (Per   Fortescue,  J.,  in  impunity,  and  are  part   of  the   rigfei> 

Button   V,   Hey  ward,  8   Mod    24,   re-  and  privileges  of  the  vulgar/'     Chri>- 

ferring,  perhaps,  to  Baker  v.  Pierce,  6  tian's  Notes  upon  Blackstone,  bk.  3  p- 

Mod.  24).  125. 

niuBtratlona. — A  charge  that  a  post-  Although  the  matter  published  roif*::t 

mafiter  had  detained  and  broken  open  not,   without  averment    and    proof  01 

mail    matter  imputes  to  him    an    act  special  damage,  be  actionable,  if  on*5 

which,  if  done,  constitutes  an  indictable  spoken,  yet  if  published,  and  it  be  01  i 

otTence  under  the  laws  of  the  United  character,    which,   if    believed,    wocli 

States,  involving  moral  turpitude  and  naturally   tend   to   expose    the   per-^-^ 

infamous  punishment,  and  the  publica-  concemmg  whom  the  same  -was  pcb- 

tion  of   such   charge  is  actionable  as  lished,  to  public  hatred,  contempt  « 
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the  publication  of  written  words  when  it  could  not  be  maintained 
for  the  publication  of  the  same  words  by  mere  oral  discourse.* 
Hence,  every  written  publication  which  implies,  or  may  be  gener- 
ally understood  to  imply,  reproach,  dishonesty,  scandal,  or  ridi- 
cule, to  any  person,  is  a  libel/^ 

IV.  Libel. — Any  written  words  are  libellous  which  impute  to 
the  plaintiff  that  he  has  been  guilty  of  any  crime,*  fraud,*  dishon- 
esty,* immorality,  vice,  or  dishonorable  conduct,  or  has  been  ac- 
cused or  suspected  of  any  such  misconduct,®  or  which  suggest 
that  the  plaintiff  is  suffering  from  any  infectious  disorder,'^  or 
which  have  a  tendency  to  injure  him  in  his  office,  profession, 
calling  or  trade.®    And  so,  too,  are  all  words  which  hold  the 

ridicule,  or  deprive  him  of  the  benefits  125^;    Anon.   11  Mod.  99;   Austin  v^ 
of  public  confidence  or  social   inter-  Culpepper,  2  Show.  313;    Je£feries    ».. 
course,  such  publication  is  a  libel,  and  Duncombe,    11    East    226;    Du    Bost 
an  action  will    lie   therefor,  although  v.     Beresford,   2     Camp.    511;     Mel- 
no  special  damage  is  alleged.     State  v.  lory  v.  Pioneer  Press  Co.,  34  Minn. 
Smilej,  37  Ohio  St.  30;  s.  c,  41  Am.  521;  Edwards  v,   Kansas   City   Times* 
Rep.  487;  CottriU  v,  Cramer,  43  Wis.  Co.,  32  Fed.  Rep.  813.   See  Farnsworth 
245;  Gary  v.  Allen,  39  Wis.  482;  Till-  v,  Storrs,  5Cush.  (^fass.)  412;  Edwards, 
son  V.  Robbins,  68  Me.  295;  Dexter  v.  v.  Chandler,  14  Mich.  471. 
Spear,  4  Mason  (U.  S.)   1x5;   Smart  v.  The  plaintiff  having  been  engaged  in 
Bianchard,  42  N.  H.  137,  151;  Adams  selling  spirituous  liquors  in  violation  of 
v,  Lawson,  17  Gratt.   (Va.)  250;  Hake  law,  and  having  been  convicted  of  the 
V,  Brames,  9^  Ind.  161 ;  Bain  v,  Myrick,  offence,  was  termed,  in  a  printed  cir- 
88  Ind.  137;  Gabe  v.  McGinnis,  68  Ind.  cular,  a   "convicted   felon;''  the  court 
38;   Hartford   v.   State,  96  Ind.  461 ;  charged   that  if  these  terms,  taken   in 
radley  v.  Cramer,  59  Wis.  309;  s.  c,  connection  with  the  context  and   the- 
48  Am.  Rep.  511;  Lansing  v,  Carpen-  evidence  in  the  cause,  would  be  under- 
ter,  9  Wis.  542;  M'Gregor  v.  Thwaites,  stood  by  the  public   to  mean  only    an 
4  D.  &  R.  69^;   Thorley  v,  'hierTy,  4  offender  against  the  licence  law,  they 
Taunt.  354;  Villers  v.  Monsley,  2  Wils.  were  no  cause  of  action.  Perry  v.  Man,. 
403;  Starkie  on  Slander  and  Libel,  (  i  R.  I.  263. 

153.     See  note  to  Steele  v.  Southwick,  4.  Shelton    v,    Nance,    7    B.    Mon. 

I  Am.  L.  C.  123;  s.  c,  9  Johns.  (N.  Y.)  (Ky.)  128;  Bruton  v.  Downes,  i  F.  & 

214.  F.  668;    Henderson  v.   Hale,  19   Ala.. 

1.  Falkard's  Starkie  on  S.  &  L.,  (  154;  154;  Howard  v,  Thompson,  21   Wend.. 

Tillson  V.  Robbins,  68  Me.  295;  Dexter  (N.  Y.)  319.  See  Clement  v.  Creditors,.. 

zf.  Spear,  4  Mason  (U.  S.)  115,  Adams  37  La.  An.  692. 

V.  Lawson,  17  Gratt.  (Va.)  250;    Smart  5.  Robbins  v.  Tread  way,  2  J.J.  Marsh.. 

7'.  Blanchard,  42  N.   H.  137,   i^i;  Mc-  (Ky.)  540;    Hart  v.   Reed,  i    B.    Men. 

Gregor   v.  Thwaites,  4   D.  &  K.  695;  (Ky.)    166;    s.  c,    35    Am.  Dec.    179; 

Villers    v.    Monsley,     2     Wils.     403;  Taylor  v.  Church,  i   E.  D.  Smith    (N. 

Xhorley  v.  Kerry,  4  Taunt.  354.  Y.)  279;  Strauss  v.  Meyer,  48  111.  385; 

2.  Falkard's  Starkie  on  S.  &   L.,  §$  Lindley  v,  Horton,  27  Conn.  58;  Huse 
155,  156;  Hurst  I  Walk.  (Miss.)  403.  v.  Inter  Ocean  Pub.  Co.,  12  111.   App. 

3.  Bain  v.  Myrick,  88  Ind.  137;  Coch-  627. 

ran  v.  Melendy,  59  Wis.  207;  Jones   v.  6.  More    v.   Bennett,  48   N.  Y.    (3 

Xownsend,  21  Fla.  431;    Bowe  v.  Rog-  Sickel)  472;  State  v.  Avery,  7   Conn.. 

ers  50  Wis.   598;    Hemphill  v.  HoUey,  266;  s.  c,  18  Am.  Dec.  105;  Bodwell  v^ 

4    Minn.   233;    Bronson  v,    Bruce,   59  Osgood,  3  Pick.  (Mass.)  379;  Shelby  v* 

^ich.    467;    Nelson    v.   Musgrove,  10  Sun  Printing  etc.  Assoc.,  38  Hun.  (N. 

Mo.  648;  Steketee  v.  Kimm,  48  Mich.  Y.)  474;  Mosier  v.  Stoll  (Ind.),  20  N.  E- 

^22\    State  V.  Smily,  37  Ohio  St.  30;  s.  Rep.  752. 

c.,     41     Am.    Rep.    487;     Boogher    v,  7.  Bruce  t;.  Soule,  69  Me.  562;  Chad- 

ICnapp,  76  Mo.  457;  Manner  v.  Simp-  dock  v.  Briggs,  13  Mass.  248 

eon,  13  r>aly  (N.  Y.)  156;    Odgers    on  8.  Johnson  v.  Stebbins,  5  Ind.  (Por- 

JLibel  &  Slander  (2nd.  ed.)  19;    5   Rep.  ter)  365;   Ganoreau   v,   Superior  Pub^ 
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plaintiff  up  to  contempt,  hatred,  scorn,  or  ridicule,  and  which,  by 
thus  engendering  an  evil  opinion  of  him  in  the  minds  of  right- 
thinking  men,  tend  to  deprive  him  of  friendly  intercourse  and 
society.'  The  words  need  not  necessarily  impute  disgraceful  con- 
duct to  the  plaintiff;  it  is  sufficient  if  they  render  him  contemp- 
tible or  ridiculous.*  So  a  libel  need  not  necessarily  be  in  writing 
or  printing.  Any  caricature  or  scandalous  painting  or  effigy  will 
constitute  a  libel.*  But  it  must  be  something  permanent  in  its 
nature,  not  fleeting,  as  are  spoken  words.*  In  the  notes  will  be 
found  a  table  of  charges,  aspertions  and  attacks  upon  character 
adjudicated  by  the  courts.* 

Co  ,  62  Wis.  403;    Fawcett  v.  Charles,  Trask,  6  Ohio  531;  Bradlej  v.  Cramer, 

13   Wend.   (N.   Y.)   47^;   Sou  thee    v.  ro   Wis.    309;     Cooper    v.    Greelj,    i 

Denny,  i  Exch.  196;   Hetherington  v.  I>en.  (N.  Y.)  359;    whitnej  f.  Janes- 

Sterry,  28  Kan.  4^6:  s.  c,  42  Am.  Rep.  ville  Gazette,  c  Biss.  (U.  S.)    rv>;  Cox 


Sterry,  28  Kan.  426;  s.  c,  42  Am.  Rep.  ville  Gazette,  5  Biss.  (U.  S.)  330;  l;ox 
169;  Godson  V,  Home,  3  Moore  223;  v,  Lee,  L.  R.  4  Exch.  284;  *State  r. 
Bishop  V,  Latimer,  4  L.  T.,  N.  S.  775.       Spear,  13   R.   I.  324;    Com.   v.   Clap, 


It  is  not  libellous  to  write  and  publish  4  Mass.   163;  s.  c,  3   Am.    Dec.   212; 

of  and  concerning  one  who  is  a  drug-  Adams  v,  Lawson,  i7  Gratt.  Va.  250; 

gist,  **The  above  druggist,  in  the  city  s.  c,  04  Am.  Dec.  450. 

of  Detroit,  refusing  to  contribute  his  In  libel,  any  language  published  of  a 

mite,  with   his  fellow  merchants,  for  person  that  tends  to  degrade  him,  or  to 

watering  Jefferson  avenue,  I  have  con-  bring  him  into  ill  repute,  or  to  dcstror 

eluded   to  water  said  avenue  in  front  the  confidence  of  his  neighbors  in  hs 

of  Pierre   Feller's  store,  for  the  week  integrity,  or  to  cause  other  like  injunr. 

ending  June,   27th,   1846."     People  v.  is  actionable  per  se,    Montgomery  r. 

Jerome,  i  Mann.  (Mich.)  142.  Knox,  23  Fla.  toe. 

1.  Cook  V.  Ward,  6  Bing.  409;  Greg-  8.  Com.  v.  Clap,  4  Mass.  163;  s.  c, 
oryv.TheQueen,  15  Q.B.  957;  Forbes  3  Am.  Dec.  2xj;  Watson  tf.  Trask, 
V,  King,  I  D.  P.  C.  672;  Fray  v.  Ttvly^  6  Ohio  532;  Kunkle  v.  Mycr,  3 
17  C.  B.,  N.  S.603;  Hoare  V.  Silverlock,  Yeates  (ra.)  518;  Barr  v,  Moore.  &; 
12  Q^B.  624;  Cottrill  V.  Cramer,  43  Wis.  Pa.  St.  390;  Pettock  v.  O'Neil,  13  P.  F. 
245;  State  V.  Smiley,  37  Ohio  St.  30;  Smith  (ra.)  258;  McCorkle  v.  Binns, 
«.  c,  41  Am.  Rep.  487;  Cary  v.  Allen,  5  Binn.  (Pa.)  340;  People  v.  Crassweli. 
39  Wis.  482;  Hake  v.  Brames,  95  Ind.  3  Johns.  (N.  Y.)  354;  Cooper  r. 
161;  Bain  v.  Mvrick,  88  Ind.137;  Gabe  Greely,  i  Den.  (N.  Y.)  347;  Steele  r. 
V.  McGinnis,  6S  Ind.  538;  Hartford  v.  Southwick,  9  Johns.  (N.  V.)  214;  San- 
State,  96  Ind.  461;  Bradley  V.  Cramer,  derlin  v,  Bradstreet,  46  (N.  Y.)  iSS; 
^9  Wis.  309;  s.  c,  48  Am.  Rep.  511;  Root  v.  King,  7  Cow.  (N.  Y.)  613. 
Lansing  v.  Carpenter,  9  Wis.  542;  Johnson  v.  Commonwealth,  115  Pa.  St 
Tillson  V,  Robbins,  68  Me.  295;  Smart  369;  Austin  v.  Culpepper,  2  Show.  313: 
V.  Blanchard,  42  N.  H.  137,  151;  Dex-  Skin  Du  Bost  v.  Reresford,  a  Camp, 
ter  V.  Spear,  4  Mason  (U.  S.)  115;  511;  JefFeries  v.  Duncombe,  11  East  2i6; 
Adams  v.  Lawson  17  Gratt.  (Va.)  250;  Obaugh  v.  Finn,  4  Ark.  no;  Torrance 
M'Gregor  v.  Thwaites,  4  D.  &  R.  695;  v.  Hurst,  i  Miss,  (Walk.)  403;  State  r. 
Cooper  V.  Greely,  i  Den.  (N.  Y.)  347;  Jeandell,  5  Harr.  (Del.)  475;  Lansii^ 
State  v.  Henderson,  I  Rich.  (S.  Car.)  v.  Carpenter,  9  Wis.  540;  Newbrougb 
179.  V.  Curry,  Wright  (Ohio)  47;    Armen- 

To  write  concerning  a  man,  "I  look  trout  v.  Moranda,  8  Biatchf.  (Ind.)  ^. 

on  him  as  a  rascal,  and  have  watched  An  effigy,  bearing  the    "words   ^'Bt 

him  for  many  years,"  is  a  libel.  Williams  Greorge,  the  old  liar,"  hung  upon  a  tr« 

V.  Karnes,  4  Humph.  (Tenn.)  9.    To  in  front  of  the  prosecutor's  place  of 

publish  of  one  that  he  is   a  skunk  is  business,  and  intended,  and  understood 

libellous  per  se.     Massuere  v.  Dickens,  by  his  neighbors  to  be    intended,  ^ 

70  Wis.  83;    Pledger  v.   State,  77  Ga.  represent  him,  is  a  libel.    Johnson  '• 

342.  Commonwealth,  11  c  Pa.  St.  369. 

2.  Montgomery  v,  Knox,  20  Fla.  595;  4.  Odgers  on  L.  &  S.  19. 

Cropp  V,  Tilney,  3  Salk.  226;  Villers  v.  6.  Adnltsry.— "To  the  editor  of  the 

Monsley,    2    Wils.   403;     Watson    v,  Massachusetts    Cataract:      Can    too' 
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(meaning  the  plaintiff,    "break  every  hibit  their  fruit  at  a  fair  and  entering 

commandment    in   the   decalogue  and  it  as  his  own.     Held,  libellous,  if  fal^c. 

still  go   unwhipped  of  justice?    Can  as  being  calculated  to  expose  plaintiff 

jrou"  (meaning  the  plaintiff)  "be  guilty  to  obloquy.     Bettner  v»  Holt,  70  Cal. 

of  breaking  the  seventh  commandment,  270. 

and  cover  that  noisy  and  licentious  Application  for  Membership  in  So- 
affair?  Can  you"  (meaning  the  plain-  olety. — It  is  not  libellous  to  send  a  cir- 
tiff)  "recollect  the  tenth  commandment  cular  to  the  members  of  a  certain  so- 
which  says,  thou  shalt  not  covet  thy  ciety,  stating  that  the  plaintiffs  are  not 
neighbor  s  wife?  Is  not  conscience  a  proper  persons  "to  be  proposed  to  I  »* 
little  unquiet?  Does  it  not  say,  hush,  ballotted  for  as  members  thereof." 
be  still?  It  won't  do  to  reveal  the  Goldstein  v.  Foss,  6  B.  &  C.  154;  (iu 
things  of  the  prison  house  ;  those  Ex.  Ch.)  4  Bing.  489. 
things  said  and  done  in  secret  places;"  Bigamy.-^ The  words,  "he  was  mar- 
meaning  thereby  that  the  plaintiff  had  ried  to  a  woman"  (naming  her),  '*and 
committed  the  crime  of  adultery,  and  kept  her  till  he  got  sick  of  her«  and 
that  his  conscience  accused  him  of  this  then  sent  her  awa3%  he  having  all  tins 
crime.  Held,  libellous.  Goodrich  v,  time  two  wives,"  amount  to  a  charge  of 
Davis,  II  Mete.  (Mass.)  473.  bigamy   and    are  libellous.    Parker  v. 

Words  charging  a  man  with  having  Meader,  32  Vt.  300. 
"used"  his  daughter  for  a  certain  num-  Baetar^. — It  is  libellous  to  write  and 
ber  of  years,  in  connection  with  state-  publish    that    a    child    is   illegitimate, 
ments  that  he,  and  not  her  husband,  is  Shelby  v.  Sun  Printing  Assoc,  38  Hun 
the  father  of  her  children,  are  capable  (45  N.  Y.  Supr.  Ct.)  474. 
of  supporting  the  meaning  alleged  in  a  The  publication  of  a  charge  of  bas- 
complaint    for    slander,  as    being    in-  tardy,  in    a    newspaper,  against    one 
tended  to  charge  him  with  incest  and  who  is  in  fact  a  married  man,  is  as  to 
adultery.    Guth  v,  Lubach  (Wis.),  40  him   the     publication    of    a    criminal 
N.  W.  Rep.  681.  charge,  since  it  includes  the  crime  of 
Adyertliing      Debts.  —  The     words  adultery,  although  bastardy  in  the  case 
"Wanted,  E.  B.  Z.  M.  D.  to  pay   a  of  an  unmarried  man  may  not  be  in  the 
drug  bill,"  are  not  libellous  on  their  strict  sense  a  crime.    Park    v,   Detroit 
face;  but  they   may  become  libellous  Free  Press  Co.,  40  N.  W.  Rep.  7ji. 
from  the  circumstances  under  which  Blackmailing. — The  term  "blacxmail- 
they  are  published.    Zier  v.  HofiSin,  33  ing"  is  not  necessarily  libellous,  and  its- 
Minn.  66;  8.  c,  53  Am.  Rep.  9.  construction  is  a  question  for  the  jury^ 
A  table  which  plaintiff  had  bought  Edsall  v.  Brooks,  3  Rob.  (N.  Y.)  284. 
from  a  furniture  company  and  returned  Bribery* — A  publication  naming  the 
as  unsuitable,  was  exposed  in  front  of  plaintiff  and  other  senators,  and  stat- 
its  shop,  with  this    placard   upon   it,  ing:    "That  money  has  been  used   ta 
"This  was  taken  back  from  Dr.  Wood-  eSect  some  of  these  railroad  laws  we 
ling,  as  he  would  not  pay  for  it;   for  know.     We  have  names,  and  amounts, 
sale    at    a    bargain,"    and    also,  and  and  dates,  so  that  there  can  be  no  mis- 
about  two  feet  from  it,  the  following:  take,"  etc.,  held  to  charge  the  plaintiff,. 
"Moral :      Beware    of     dead     beats."  in  his  capacity  as  a  senator,  with  hav- 
"Woodling  V.  Knickerbocker,  31   Minn,  ing  been  bribed  to  betray  his  public  trust, 
268.  and  to  be,  primafacie,  libellous.  Wilson 

Defendant  posted  up  several  placards  v,  Noonan,  23  Wis.  105. 

Mrhich   ran  thus:     "W.  Gee,  solicitor,  A    publication,    charging    that    the 

Bishop's  Stortford.    To  be  sold  by  auc-  plaintiff,  beine  an  influential  politician, 

tion,  if   not  previously  disposed  of  by  had  received  large  sums  of  money  for 

private  contract,  a  debt  of  the  above,  procuring    appointments    to    lucrative 

amounting  to  £3,197,  due  upon  part-  offices,    is  libellous  ^er  se.    Weed  v, 

nership    and    mortgage    transactions."  Foster,  11  Barb.  (N.  Y.)  203;  Fitch  v, 

Br  AM  WELL,  B.,  told  the  jury  that  in  De  Young,  66  Cal.  339. 

his  opinion  this  was  no  libel,  "because  Charge  of  Grime. — ^To  render  words 

it  was   not  libellous  to  publish  of  an-  actionable  as  amounting  to  a  charge  of 

other  that  he  owed  monev,"  and  the  crime,  they  must  convey  to  the  hearer 

jury  returned  a  verdict  of  not  guilty,  an  express  imputation  of  some  crime 

R.  v.  Coghlan,  4  F.  &  F.  316.  liable  to  punishment.     Holt  v.  Schole- 

AMmnX.'^K  publication  chai:ged  plain-  field,  6  T.  R.  691. 

tiff  as    agent  of  certain  fruit  growers,  It    is    not    necessary  that    a    crime 

with   corruptly  failing  properly  to  ex-  should    be  charged,  in  technical  Ian- 
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^age.  in  a  written  or  printed  publica-  cle    was    libellous  per    se.     Bowe   t^ 

Hon,  to  constitute  it  a  Hbel;  but  any  Rogers,  50  Wis.  C98. 

«uch  publication  which  inputes  or  im-  Where  one  falsely  and    maliciouslj 

plies  his  commission  of  a  crime,  is  a  publishes  of  and  concerning  anotlier, 

libellous  publication.     Bain  v.  Myrick,  that  his  house  had  been  searched,  under 

•88  I nd.  137.  legal  process,  for  the  discovery  of  goods 

The  following  letter  was  written  to  recently  stolen,  and  supposed  to  be  se- 

the  foreman  of  the  car  shops  of  the  St.  creted    therein,  he   is    guilty    of  libel 

Paul  Railway  Company,  in  which  the  State  r.  Smily,  37  Ohio  St.  30;  s.  c,  41 

plaintiff  had  been  employed :  "Did  you.  Am.  Rep.  487. 

within  the  past  two  years,  have  a  man  The  publication  in  a  newspaper  of  a 
by  name  of  Joseph  Cochran  (the  false  statement  that  a  person  was  con- 
plaintiff),  work  in  the  St.  Paul  shops  victed  and  sentenced  to  prison  for  libel, 
under  your  management?  It  is  re-  is  actionable  without  proof  of  special 
ported  that  that  man  has  tools  stamped  damage.  Boogher  v.  Knapp,  76  Mo. 
with  the  St.  Paul  marks  in  his  posses-  457. 

«ion  and  in  his  tool  chest  Said  Coch-  ^  Ohutity. — Where  a  member  of  the 
ran  has  worked  for  the  Davis  Bus  school  district  wrote  a  letter  to  the 
Line  till  a  short  time  since.  On  my  school  committee,  accusing  a  teacher  of 
purchasing  the  line  I  discharged  him,  want  of  chastity,  and  remonstratine 
believing  him  unsafe  to  take  moneys,  against  her  appointment,  it  was  held 
Cochran  is  a  brother-in-law  of  E.  C.  that  the  communication  was  Hbelloitt, 
Davis  who  formerly  owned  the  Bus  if  shown  to  have  been  made  with  ex- 
Line.  If  you  think  you  would  like  to  press  malice,  or  without  probable  cause, 
look  into  the  matter,  you  can  see  me  Bod  well  v.  Osgood,  3  Pick.  (Mass.) 
most  any  time  at  the  Bus  Line  office,  379;  State  v.  Avery,  7  Conn.  266;  s.  c, 
307   Milwaukee  street,  or  at  my  resi-  18  Am.  Dec.  105. 

dence,  590  Jackson  street.  This  mes-  Cheating. — It  is  libellous  to  charge  in 
sage  I  desire  strictly  confidential,  only  writing  a  man  with  having  cheated  at 
you  may  show,  if  you  like,  to  S.  S.  Mer-  dice  or  on  the  turf,  althoug^h  all  gam- 
rill."  S.  S.  Merrill  was  the  general  bling  and  horseracing  transactions  are 
manager  of  the  railway  company,  illegal  or  at  least  void.  Greville  r. 
Held,  that  the  letter  imports  a  charge  Chapman,  5  Q^B.  731. 
of  embezzlement  or  larceny,  or  both,  of  Girenlatlng  Hand  Bills. —  It  is  not 
the  tools,  and  is  WheWous  per  se.  Coch-  libellous  to  print  and  circulate  a  hand 
ran  v.  Melendv,  59  Wis.  207.  bill,  "B.  Oakley,  of  Chillington,  Game 

To  publish  in  a  newspaper  of  a  per-  and  Rabbit  Destroyer,  and  his  wife,  the 

son  who  is  a  candidate  for  an  elective  seller    of   the    same    in    country    and 

municipal  office  that  he  is  **a  retail  liq-  town,"  unless  it  be  averred  and  proved 

uor  dealer,  and  we    are    informed   is  that  the  words  imputed  some  ill^al  or 

under  indictment  for  not  cancelling  the  improper   slaughter  or  sale  of  game  or 

stamps  or  empty  liquor  casks,  the  con-  rabbits.   R.  *&.  James  Yates,  12  Cox  C. 

tents  of  which  he  had  sold,"  such  per-  C.  233. 

son  not  being  under  indictment  for  the  Ohnreh  Gensnrei. — The  publicatioQ  of 

above  or  any  such  crime,  is  a  libel,  and  written  statements  concerning  a  church 

is  actionable  per  se,  and  is  not  privi-  member,  charging  him  with  having  dis- 

leged.    Jones  v.  Townsend,  21  Fla.  431.  turbed  the  peace  of  his  church  bv   dr- 

A  publication  in  a  newspaper  con-  culating  false  statements  about  the  pas- 

cerning  a  public  officer  or  a  candidate  tor,  and  containing  a  censure  therefor, 

for  an  elective  office,  which  yiar/stf/y  im-  if  untrue     and     malicious,    is    per   se 

putes  to  him  a  crime,  is  not  privileged  actionable.     Over    v.   Hildebruid,   9: 

by   the  occasion,  either  absolutely  or  Ind.  19. 

qualifiedly,  but  is  actionable,  per  se,  the  To  publish  of  a  person  that    he  ha« 

law  imputing  malice  to  the  publisher  or  been  deprived  of  the  chief  ordinance  of 

author.     Bronson    v,  Bruce,   59  Mich,  the  church  to  which  he  belongs  is  libel- 

467.  lous.    McCorkle  v.  Binns»  5  Binn.  (Pa 

The   female  defendant  caused  to  be  340. 

circulated    printed    hand    bills,   which  Where  a  member  of  a  church  had 

charged  the  female  plaintiff  (who  was  a  consented  that  the  church  should  ic> 

dressmaker),    with    retaining  material  vestigate  any  complaint  which  might  be 

furnished  her  to  be  made  into  a  dress  preferred  against  him  in  writing,  by  a 

for  defendant,  and  imputed  to  her  the  person  not  a  member,  it  was  krld  Uia: 

crime  of  larceny.    Held,  that  the  arti-  such  a  complaint  would  not   he   libel- 
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]ou6,  unless  shown  to  have  been  made  icle  most  atrocious  corruption,  intimi- 
without  probable  causCi  or  as  a  pretence  dation    and    fraud    in    the-  Hurricane 
and  cover  for  the  design  of  slandering.  Island  vote  for  which  Davis  Tillson  is 
Remington  T;.Congdon,  2  Pick.  (Mass.)  without  doubt  responsible,   as  he  was 
315.    See   Bradley  v.  Heath,   12  Pick,  last    year."      Held    to    be  actionable, 
<Mas6.)  163.  without  extrinsic   averments   to    com- 
Connterfeiter — To  write  of  a  person  municate   its  precise  import,  and  with- 
that  *'he  is  thought  no  more  of  than  a  out  any  allegation  of  special  damage, 
horsethief  and  and  a  counterfeit."  Nel-  Tillson  v.  Robbins,  68  Me.  295. 
son  V.  Musgrave,  10  Mo.  64S  EmbeiSlement. — Manner  v.  Simpson, 
A  newspaper  article  charging  a  drug-  13  Daly  (N.  Y.)  156;  Shattuc  v.  Mc- 
^ist   with   making  as  well   as   selling  Arthur,  29  Fed.  Rep.  136.     A  commu- 
counterfeit  Haarlem  oil,  and  putting  it  nication  published  by  defendant    con- 
in   counterfeit    wrappers,   is    libellous,  cerning  a  discharged  superintendent  of 
Steketee  v.  Kimm,  48  Mich.  322.  defendant's    factory,    which,  in    effect, 
Cruelty  to  Wife. — It    is    libellous  to  charged    embezzlement,   unfitness    for 
puhlish  of  a  married  man  that  his  con-  the  position,  extravagance  and  imprac- 
duct  towards   his  wife  is  so  cruel  that  ticability,  held  libellous   per  se  Man- 
she   was  compelled   to  summon    him  ner  v.   Simpson,  13  Daly  (N.  Y.)  156; 
before  the   magistrates.     Hakewell   v.  Cochran  v.  Melendy,  59  Wis.  207. 
In£;ram,  2  C.  L.  Rep.  (1854),  p.  1397-  A   publication   stating  that  plaintiff 
It  is  libellous  "to  paint  a  man  playing  had  ''disappeared  with  some  of  his  em- 
at  cudgels  with  his  wife."     Per  Lord  ployer's  funds  and  the  police  had  been 
Holt,  C.  J.,    in   Anon.,   i  z  Mod.  99.  notified,"  may  import  a  charge  of  em- 
See    Du  Bost   V.   Beresford,  2  Camp,  bezzlement.     Mallory  v.  Pioneer  Press 
511.  Co.,  34  Minn.  521. 

DlBlumesty. — Letters  which  intimate        Exposing  to  Ridicule,  Hatred  or  Oon- 

a  suspicion  of   dishonesty   may   be  a  tempt. — It  is  libellous  to  publish  in  a 

libel.    Hart  V.  Reed,   i  B.  Mon.  (Ky.)  newspaper  a  story  of  the  plaintiff  cal- 

166;  s.  c,  35  Am.  Dec.  179;  Robbins  v.'  culated  to  make  him  ludicrous,  though 

Treadway,  2  J.  J.   Marsh.   (Ky.)  540;  he  had  previously  told  the  same  story 

H use  r.  Inter  Ocean  Pub.  Co.,  12*  III.  of  himself.     Cook  v.    Ward,  6    Bing. 

A  pp.  627.  409. 

A  publication  purporting  to  give  in-         It  is  libellous  to  write  and  publish  of 

formation  as  to  the  credit  and  standing  a  lady   of  high  rank  that  she  has  her 

of  a  mercantile  firm,  and  charging  one  photograph  taken  incessantly,  morning, 

member    thereof   with    dishonesty,    is  noon  and   night,  and  receives   a  com- 

libellous  per  se,  and  an  action  will  lie  mission  on   the  sale   of    such    photo- 

b  V  the   partners  for  the  injury  to   the  graphs.     R.    v.    Rosenberg,    London, 

business  and  credit  of  the  firm.    Tay-  Times  for  October  27th,  28th,  1879. 
lor    V.  Church,    i    E.   D.    Smith    (N.        The    court   of    exchequer   chamber 

y.)  279.  thought  the  words  **If  Mrs.  W.  chooses 

But  general  charges  against  the  de-  to  entertain  the  Duke  of  Brunswick  she 

fendant^s  character,   for  honesty,  etc.,  does  what  very  few  will  do,"  a  libel  on 

when  made   in  a  bill  in  chancery,  are  the  Duke.     Gregory    v.   The   "Qyeen, 

privileged   against  an  action  for  libel.  (No.  1),  150^6.957. 
Strauss  v.  Meyer,  48  III.  385.  A  count  charging  that  the  defendant 

A  dlBtresa  warrant,   though   illegal,  wrote  of  the  plaintiff  that  he   was  a 

v!annot   be  made  the  foundation  of  an  "man   Friday"  to  another,  is  bad,  for 

uction  for   libel.      Bailey   v.   Dean,    5  want  of  an  averment  to  show  that,  by 

Barb.  (N.  Y.)  297.  the  term    Friday,    as    applied    to    the 

DlToroe. — It  is  a  libel  on  a  married  plaintiff,  degradation  and  subserviency 

lady  to  assert  that  her  husband  is  peti-  were  intended  to  be   imputed  to  him. 

tioning  for  a  divorce  from  her.     R.  v,  Forbes  v.  King,  i  D.  P.  C.  672. 
X^eng,  34  J.  P.  309.  It  is  libellous  for  a  defendant  to  write 

DmnlceiineBB. — To  charge  a  person  a  letter  charging  his  sister  with  having 

-M'ith  being  a  drunkard,  a  cuckold,  and  unnecessarily  made  him  a  party  to  a 

a    tory    is  libellous.    Giles  v.  State,  6  chancery    suit,    and  adding,    "It   is  a 

GsL,  276-     Sec  Stacy  v,  Portland  Pub.  pleasure  to  her  to  put  me  to  all  the  ex- 
Co.,  68  Me.  279.  pense  she  can."    Fray  v.  Fray,  17  C. 

Slectfon  Fraiids.—- The  following  pub-    B.,  N.  S.  603. 
lication   in  a  newspaper,  "The  Hurri-        It  is  libellous  to  write  of  a   lady  ap- 
csLtie  Vote.    Again  we  have  to  chron-     plying  for  relief  from  a  charitable  so- 
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ciety,  that  her  claims  are    unworthy,  statute  of  1835.     Moberlj   v.  Preston,  S 

and' that  she  spends  all  the  money  given  Mo.  463. 

her  by  the  benevolent  in  printing  cir-  Fraud. — It  is  libellous  to  write  about 

culars  filled  with  abuse  of  the  society's  the  plaintiff's   '^defalcations."     Bnitoa 

secretary.     Hoare  v.  Silverlock,  1 2  Q^  v.  Downes,  i  F.  &  F.  668. 

B.  624.  A  defendant  published  of  the  plain- 

The  plaintiff  declared  upon   a  letter  tiffs,  coal  merchants,  what  purported  to 

published  in  a  newspaper,  in  which  it  be  a  report  of  an  enquiry  before  a  board 

was  alleged  that  he,  being  a  hotel  and  of  guardians  respecting  the  frauduleni 

)ob  coach  proprietor  by  trade,   and   a  conduct  of  their  agent,  who,  in  per- 

Presbyterian    in    religion,    had,    from  formance  of  a  contract  for  best  coa'.>. 

mere  motives  of   intolerance,   refused  had  delivered  at  the  workhou««  coais  of 

the  use  of  his  hearse  for  the  funeral  of  an  inferior  description,  and  (by  fal<in- 

his  own  deceased  servant,  because  the  ing  the  weighing  machine  by  niean<:  of 

body   was  about  to  be  interred   in   a  a  wedge)  deficient  in  weight.  The  lihi-i 

Roman  Catholic  burial  ground.     Held^  commenced,     "  The     way     in     whicli 

on  demurrer,  that  the  court  could  not  Messrs.  P.  (the  plaintiffs)  do   thin^s^  11 

so  clearly  see  that  the  letter  could  not  Guildford.     Inserting  the  wedge:'  ani 

be,  in  any  view,  libellous,  as  to  justify  ended  with  a  recommendation  of  oneot 

them  in  withdrawing  the  case  from  a  the  guardians  to  "have  nothing  more  to 

jury.    Teacy  v,  M'Kenna,  4  Ir.  R.,  C.  do   with   Messrs.   P.;"   innuendo,  nhc 

L.  374.  defendant   meaning    thereby    that   the 

Forgery. — Advertisement  in  a  news-  plaintiff  were  cognizant  of  and  had 
paper  as  follows:  "To  bill-brokers  sanctioned  improper  and  frauduko' 
and  others.  Caution.  Reward,  conduct  by  their  agent  at  Guildford,  acd 
Whereas,  information  has  been  given  were  accustomed  to  carry  on  their  trade 
to  me,  that  attempts  have  been  made  to  there  improperly  and  fraudulently .' 
obtain  the  discount  of  a  bill  of  ex-  The  defendant  pleaded  a  justificatico. 
change  bearing  date,  London,  May  26th,  following  the  innuendo,  and  saying  that 
1825,  and  purporting  to  be  drawn  by  the  coals  delivered,  as  mentioned  in  thc- 
one  John  Stockley  upon  and  to  be  ac-  libel,  were  inferior  in  quality,  as  the 
cepted  by  the  Dowager  Lady  P.  Turner  plaintiffs  well  knew,  and  deficient  in 
for  6,0001.  with  interest,  payable  twelve  weight.  The  judge  ruled  that  the  de- 
months  after  date  to  the  order  of  the  fendant,  having  by  his  plea  alleged  that 
said  J.  Stockley,  I  hereby  give  notice  the  fraud  of  their  agent  was  sanctioned 
on  behalf  of  the  Dowager  Lady  P.  T.,  by  the  plaintiffs,  he  must  prove  it;  aod 
that  she  has  not  accepted  such  bill,  and  he  told  the  jury  that  they  must  find  far 
that  if  her  name  should  appear  on  any  the  plaintiffs,  unless  they  were  satisisei 
such  instrument  the  same  has  been  that  the  defendant  had  shown  scire 
forged;  or  her  handwriting  to  the  ac-  complicity  on  their  part  in  the  miscoo- 
ceptance  of  the  bill,  if  genuine,  has  duct  and  fraud  imputed  to  their  ager^t 
been  obtained  by  fraud,  in  total  ignor-  The  jury  having  found  for  the  plainti5^. 
ance  on  her  part  of  the  intended  effect  of  heldy  that  there  w^as  no  ntisdirectic'r^ 
the  signature.  Any  person  who  will  give  and  that  the  libel  imputed  pergonal  rr^- 
positive  information  to  me  of  the  party  conduct  and  fraud  to  the  plainti^ 
in  possession  of  the  instrument  shall  Prior  v.  Wilson,  i  C  B.,  N.  S.  95. 
be  handsomely  rewarded.  Thomas  Hypooriiy. — Printed  and  publi^bo' 
Binns'* — is  not  a  libel  on  Stockley,  at  words  which  clearly  imply  that  a  pc  - 
least  without  innuendo  and  proof  that  son  is  a  hypocrite,  and  under  the  clo 
he  was  the  person  designed  to  be  of  hypocrisj'  oppresses  widows  as*: 
charged  with  having  forged  Lady  orphans,  are  actionable  per  se.  Jooo 
Turner's  name.  Stockley  v,  Clement,  v.  Greeley  (Fla.),  6  So.  Rep.  44& 
4  Bing.  162.  Illegal  Voting. — ^It  is  libellous  to  pcb- 

Forgiog  WordB. — Words    written    of  lish  of   a  person  a  charge   of   voting 

one  that  he   had  "forged   words    and  twice  on  the  same  ballot  for  theclev- 

sentiments  for  Silas  Wright  which  he  tion  of  State  officers.  Walker  tr.  Wicn. 

never    uttered,"  do    not    constitute    a  8  Mass.  248. 

libel.    Cramer  v.  Noonan,  4  Wis.  231.  The  defendant  published  of  the  plaxTi- 

Fomleatlon. — To  publish  falsely  and  tiff  the  following  charge,  in  a  newspa- 

maliciously  of  a  woman  that  she  "had  per,  over  his  own  signature:   *'  I  heiebr 

a  child,"  with  the  intention  of  charging  charge  Wales   O.  Hotchkiss  with  hav- 

her  of  having  been  guilty  of  fomica-  ing  voted  illegally   at  the  election  iii 

tion,  is  actionable  under  the  Missouri  April,  i860,  and  I  am  prqpared  to  sab- 
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stantiate    the  charge    by   legal    proof.  Bcations,  and   obtained    his   admission 

New   Haven,    September   i6th,   i860."  hy  false  pretences,  it  was  held  that  the 

The  charge  was  admitted  to  be  untrue,  resolution  was  a  libel,  their  doings  in 

In  a  suit  for  the   libel,  claiming  only  such  a  case  being  without  their  juris- 

general  damages,  the  defendant  claimed,  diction,  and  that  the  member  introduc- 

m  defence,  that  he  was  a  registrar  of  ing  the  resolution  was  liable  to  an  ac- 

votes  at  the  election  referred  to;  that  it  tion.     Fawcett  v,  Charles,   13  Wend, 

was  suspected    that  illegal  votes  had  (N.  Y.)  473. 

been  cast,  and  that  he  was  requested  by        A    newspaper    article     commenting 

sundry  respectable  citizens  to  ascertain  upon  a  case  which,  it  alleged,  had  "cer- 

whether  it  was  so  and  by  whom  they  tain  bearings  on  the  public  health  and 

were  cast;  that  he  suspected  the  plain-  safety,"  after  stating  matters  which,  if 

tiff,  and  upon    information  which  he  true,  showed  that  the  attending  physi* 

obtained   was  led    to  believe  that  the  clan  had  failed  to  discover  the  presence 

plaintiff  was  not  a  legal  voter,  and  that  of  diphtheria  until  long  afler  he  should 

the  writing  was  published  for  the  pur-  have  done  so,  continued:  "We  think  it 

pose  of  eliciting  the  truth,  and  that  the  high  time  that  the  community  should 

f>ublication  was  without  malice  or  po-  understand  the  facts  in  the  case,  .  .  . 
itical  bias,  or  improper  motive  of  any  and  should  suffer  no  more,  either  by  the 
kind.  Heldy  that  it  was  not  enough  ignorance  or  negligence  of  any  of  its> 
that  the  defendant  believed  the  truth  physicians.  Inability  to  make  a  diag- 
of  the  charge.  This,  of  itself,  gave  nosis  should  not  be  a  sufficient  excuse, 
him  no  right  to  make  the  charge  for  the  responsibilities  of  assumed 
in  the  manner  in  which  he  did.  That  knowlege  cannot  be  avoided  by  a  plea 
it  was  not  enough  that  the  defend-  of  ignorance."  Heldy  that  these  word» 
ant  entertainecf  in  fact  no  unfriendly  were  capable  of  the  meaning,  ascribed 
feelings  towards  the  plainti£f,  if  his  mo-  to  them  in  an  innuendo^  '*that  the  plain- 
tives  were  not  justifiable  in  the  eye  of  tiff  was  ignorant  and  negligent  in  his. 
the  law.  That  the  pretence  that  he  practice,  and  that  he  falsely  assumed 
made  the  publication  for  the  purpose  of  knowledge  as  such  which  he  did  not 
'^eliciting  the  truth"  was,  upon  its  face,  possess,'^and  were  consequently  libel- 
absurd;  the  charge  being  made  in  the  \o\x%  per  se.  Gauvreaut^.  Superior  Pub. 
most  positive  terms,  and  with  a  decla-  Co.,  62  Wis.  403. 

ration  of  readiness  to  prove  its  truth.        A  declaration  stated  that  the  plain- 

Hotchkiss  V,  Porter,  30  Conn.  414.  tiff  was  a  surgeon  and  an  accoucheur, 

Dlegltliiiaey. — To  charge    a  woman  and  that  he  had  been  employed  to  at- 

with  illegitimacy  is    libellous  per  se,  tend,  and   had  attended,  on   R.  in  her 

Shelby  v,   Suu   Printing    etc.  Assoc.,  confinement,  and  that  the  defendant,  in 

37  Hun  (N.  Y.)  474.  a  discourse  with  R,  of  and  concerning- 

imputation  of  Professional  Ignorance  the  plaintiff  in  relation  to  his  profes- 

and  UnskUftalness. — Where  the  words  sion,  spoke  and  published  the  following 

employed  in  a  publication  stating  the  words:   "I  wonder  you  had  him  to  at- 

conduct  of  a  physician  in  a  particular  tend  you.    Do  you  know  him  ?     He  is. 

case  only  impute  to  him  such  ignorance  not  an  apothecary;  he  has  not  passed 

or  want  of  skill  as  is  compatible  with  any  examination;  he  is  a  bad  character; 

the  ordinary  or  general  knowledge  and  none  of  the  medical  men  here  will  meet 

skill  in  the  same  profession,  they  are  him.    There  have  been  many  inquests 

not  actionable  per  se.    But  where  the  had  upon  persons  who  have  died  be- 

words  so  employed,  taken  together,  are  cause  he  had  attended  them."    At  the 

such  as  fairly  impute  to  him  gross  igno-  trial   the  words  proved,  as  to  the  in- 

rance  and  unskilfulness  in  such  matters  quests,  were  ^'several   have    died   that 

as  men  of  ordinary  knowledge  and  skill  the   plaintiff   has  attended,  and   there 

in  the  profession  should  know  and  do,  have  been  inquests  held  upon  them." 

then  they  necessarily  tend  to  bring  such  Held^  that  the  words  as  amended  were 

physician  into  public   hatred,  ridicule,  actionable.    Southee  v.  Denny,  i  Exch. 

or  professional  disrepute,  and  hence  are  196;  17  L.  J.,  Exch.  151. 
actionable  per  se,    Gauvreau  v.  Supe-        Setnble^  the  words,  *'he  is  a  bad  char- 

rior  Pub.  Co.,  62  Wis.  403.  acter;  none  of  the  medical   men  here 

Where  a  resolution  was  adopted  by  a  will  meet  him,"  was  actionable,  as  im- 

county  medical  society,  in  New  York,  porting  the  want  of  necessary  qualifica- 

and    entered  among  their  proceedings,  tion  for  a  surgeon  in  the  discharge  of 

expelling  a  member,  on  the  ground  that  his    professional    duties.      Southee    v^ 
he  did  not  possess  the  requisite  quali-     Denny,  i  Exch.  196. 
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ImpvUrtloiiofProiMWloiiallliMiondttet.  bj  answer  or  eYidence,  to  establish  the 

-^While  a  lawyer  may  sometlines  be  pr^^ancy,  plaintiff  will  be  entitled  to  a 

justified  in  abandoning  the  cause  of  his  verdict.      Edwards    v,     Kansas    Citv 

client  in  the  midst  of  a  litigation,  yet  to  Times  Co.,  32  Fed.  Rep.  813. 

do  so  unnecessarily  and  wantonly,  and  ladletmeiit. — It  is  a  Ubel  to  impute  or 

under  such   circumstances  as  to  cause  imply  that  a  grand  jury  have  found  a 

large  additional  expense  to  the  client,  true  bill  against  the  plaintiff  for  anj 

and  especially   when   the   litigation  is  crime.      Harvey  v,  French,    i   Cr.  & 

brought  on  by  following  his  advice,  Is  M.  11. 

unprofessional  and  dishonorable;  and  Isflunotts  OMiAnet. — ^To  fisUely  accuse 

an  article  charging  a  lawyer  with  such  a  wife  of  causing  the   suicide  of  her 

conduct  lA  prima  facie  libellous.  Heth-  husband  by  her  exactions  and  by  her 

erington  v,  Sterry,  28  Kan.  426;  s.  c,  fraudulent  conduct  in    taking 


42  Am.  Rep.  169.  for  her  son  which  he  had  not  earned  is 

The  words,    "How    lawyer    Bishop  libellous  fer  se  Bradley  v,  Cramer,  59 

treats  his  clients  "  heading  a  report  of  Wis.  309;  s.  c,  48  Am.  Rep.  511. 

a  case  in  one  of  the  Vice -Chancellor's  It  is  a  Ubel  to  publish  in  writiiig  of  a 

courts,  are  libellous.  Bishop  v.  Latimer,  man,  that  he  has  put  in  circulation  a 

4  L.  T,,  N.  S.  775.  false,  scandalous,  and  scurrilous  report 

ImputiBg  Want  of  Crtdit,  •fee.— In  those  Colby  v.  Reynolds,  6  Vt.  489. 

trades  or  professions  in  which,  ordina-  InftlBceiiiMit  of  PaWBi. — To  print  and 

rily,  credit  is  essential  to  their  success-  publish  of  one  that  he  has    infringed 

fuf  prosecution — as,  for  example,  that  of  another's  patent  for  bark  mills,  is  a  libel; 

merchant — language  Is  actionable  per  for  such  publication  tends  to  injure  bis 

se  which  imputes  to  one  in  such  trade  business  and  reputation  and  to  expose 

or  profession  a  want  of  credit  or  re-  him  to  hatred  and  contempt.     Watson 

sponsibility,  or  insolvency,  past,  present  v,  Trask,   6   Ohio   531;  s.  c^   37  Am. 

or  future.     Such  language  necessarily,  Dec.  271. 

or  naturally  and  presumptively,  causes  Ingratifeiide. — It  is /r/iisayac«>  libel - 

pecuniary  loss  to  the  person  of'whom  it  lous  to  charge  tlie  plaintiff  with  ingrati- 

is    published.      Newell     v.     How,    31  tude,  even  though  the  facts  on  which 

Minn.  235.    The  defendant  wrote  to  a  the  charge  is  based  be  stated,  and  thev 

iirm,    with    whom   plaintiff  was   then  do  not  bear  it  out.    Cox  v.  Lee,  L.  R- 

dealing,  and  to  whom  he  was  then  in-  4  Ex.  284. 

debted,  a  letter  as  follows:   "Gents:  We  Insanity. — It  is  libellous  to  publish  of 

have  delayed  answering  your  letter  for  another   that  he    is  fit    for   a   lunatic 

the  purpose   of  collating*  the  amount  of  asylum    and    unsafe     to  go    at   large. 

N's  (meaning   plaintiff   indebtedness,  Perkins   v,  Mitchell,  31  Barb.  (N.  Y.) 

and  to  ascertain  the  amount  of  his  assets.  461.      See   Southwick    r.    Stevens,   10 

We  are  now  able  to  report,  not  fully,  Johns.  <N.  Y.)  443. 

but  nearly  so,  regarding  his   financial  To  state  in  writing  that  the  plaintifl' 

ability.     His  assets,  consisting  of  mer-  is  insane,  or  that  her  mind  is  affected.  \s 

chandise,  show-cases,  tools,  book   ac-  libellous,  if  false.     Morgan  v.  Lingeo. 

counts,  as  per  his  own  guess,  is  about  8  L.  T.  800. 

$1,800.     His  indebtedness  is,  as  far  as  I  It  is  libellous  for  the  manager  of  a 

know,   about   the  same    amount.      He  private  lunatic  asylum  to  write  of  a  lady. 

may  owe  more;    I  speak   of  what    I  ^^I  have  been  to  her  house  this  raomi^ 

know.    $1,300  is  to  merchants  like  you,  and  seen  her.     I  think  it  my  duty  tois- 

and  $500  a  demand  note.    If  any  one  of  form  you  it  is  imperative  that  immedl- 

his  creditors  should  crowd  him,  the  de-  ate  steps  to  secure  her  should  be  taken." 

mand   would   be   pushed.     We  would  Weldon  v.    Winslow,   London   Times 

advise  a  caution  on  your  part  in  selling,  for  March  I4th-i9th,  1884. 

and  a  prompt  payrnent  of  matured  in-  laBtflTeiiey  —  It  is  libellous  to  charge 

debtedness.'       Held    libellous   per    se  that  "he  is  insolvent  and  cannot  paj 

Newell  V.  How,  31  Minn.  235.  his  debts."     Metropolitan  Omnibus  Co 

An  action  will  lie   for  saying  of  a  v.  Hawkins,  4  H.  &  N.87. 

trader  that  his  checks  are  dishonored.  It  is  libellous  to  charge  of  a  persoe 

Rolin  V,  Steward,  14  C.  B.  595.  that    "he    was     once    in    difficulties." 

Inoeafe. — If  defendant,   a    newspaper  though  it  is  stated  that  such  difficulties 

corporation,  publishes  an  article  stating  are  now  at  an  end.    Cox  v.  Lee,  L.  I^ 

that  the  plaintiff  had  committed  incest  4  Ex.  284. 

with   her  brother,  and   was  pregnant  Infeoxieafeloii.  —  "The    editor    of  the 

thereby,   but  does  not  attempt,  either  Chronicle  has  been  intoxicated  on  se« 
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eraloccasions/andthat,  too,  after  he  was  which  contained  a  proposal  in  plain 

elected  to  the  legislature  as  the  cham-  terms    that  she  should   surrender  her 

pion  of  prohibition."     Held^  libellous,  chastity  to  him  for  a  sum  of  money. 

State  V.  Mayberrj,  33  Kan.  4^1.  Held^  that  the  conviction  could  be  sus- 

Irooleal  pndM  maybe  a  libel;  b.  g.^  tained,  because,  under  all  the  circum- 

calling  an  attorney  "an  honest  lawyer/'  stances,   the    defamatory   letter  might 

Bovdell  V,  Jones,  4  M.  &  W.  446.  reasonably  tend  to  provoke  a  breach  of 

A  publication,  ironically  charging  the  the  peace.    The  Qjieen  v,  Adams,  22 

plaintiff  with  insanity,  is  libellous    as  C.  C.  R.  66. 

holding  up  the  plaintiff  In  a  ridiculous  IHMIUiic  Sidtor  to  a  Womaa. — A  let- 
point  of  l^E^t.    Southwick  t>.  Stevens,  ter  to  a  woman    containing    libellous 
10  Johns.  (N.  Y.)  443.  matter  concerning  her  suitor,  cannot 
larotiiy. — A  letter  which  clearly  im-  be  justified,  on  the  ground   that  the 
ports  a  charge  of  larceny  is  libellous  fer  writer  was  her  friend  and  former  pas- 
$e.   Cochran  v.  Melendy,  59  Wis.  207.  tor,  and  that  the  letter  was  written  at 
A  complaint  for  libel  ran,  ''Sorry  to  request  of  her  parents,  who  assented  to 
hear  it    We  learn  that  the  doors  of  a  all  its  contents.    ^'Joannes"  v.  Bennett, 
prominent  democrat  In  Chatfield  have  5  Allen  (Mass.)  169. 
been  shut  against  Father  H..  professed  '  Hatterf  of  Profeiatoiial  CMmJIdmiee. — 
editor  of  the  DemocraV^    Thereby  in-  A  physician  has  no  right  to  publish 
tending  and  meaning  this  plaintiff,  who  matters  of  professional  confidence  with- 
was  then  the  editor  of  the  Chatfield  out  the  approbation  of  the  person  con- 
Democrat^  a  newspaper  published  in  cerned;  it  is  a  breach  of  professional 
Chatfield,  aforesaid,  and  meaning  that  duty    deserving   censure.    Sullings    v. 
doors    had    been    shut     against    this  Shakespeare,  46   Mich.  408;    s.  c,  41 
plaintiff.      ''Cause,  petit  larceny,   viz,  Am.  Rep.  166. 

taking  a  few  spoons  at  one  time,  and  at  Notice  by  LaBdlord  to  Tenant. — So  a 
another  a  few  children's  diapers  from  notice  sent  by  a  landlord  to  his  tenants: 
the  clothes  line."    Thereby  intending  "Messrs.   Henty   &  Sons  hereby  give 
and  meaning  this  plaintiff;  and  accus-  notice  that  they  will  not  receive  m  pay- 
ing him,  this  plaintiff,  of  having  com-  ment  any  cheques  drawn  on  any  of  the 
mitted     the   crime    of    petit    larceny,  branches  of  the  Capital  and  Counties 
''You  should  not  be  too  hard  on  him  Bank,"  is  not  defamatory.     Capital  and 
(meaning  this  plaintiff),  major,  for  the  Counties  Bank  v,  Henty  &   Sons  (H. 
first  offence."    Thereby  meaning  and  L.),  7  App.  Cas.  741. 
Intending  this  plaintiff,  etc.    Held^  that  Opprobrions  Epithets. — The  following 
the  intent  to  charge  that  all  the  words  epithets  held  libellous:    "Hoary -headed 
'within  the  quotation  marks  were  the  li-  filcher,"   and    charged   that  'John    C. 
bel     published    by      defendant,     was  Hadley  has  sold  himself,  Judas-like,  for 
sufHciently  clear  to  satisfy  the  require-  a  few  pieces  of  silver,  to  sell  his  neigh- 
ments    of   the    statute.     Hemphill    v.  bors  out,"   Crocker  v.  Hadley,  102  Ind. 
Holley,  4  Minn.  233.  416. 

A   publication  referring  to  plaintiff  Calling  a  man  an  infernal  villain  la 

and  charging  that  he  "seems  to  have  libellous.    Bell  v.  Stone,  i  B.  &  P.  331. 

coveted  his  late  partner's  cattle,"  and  Or  an    itchy  old   toad.      Villers  v, 

**an   officer  was  put  upon   his   trail,"  Monsley,  2  Wils.  403. 

Jkeld    libellous,    though    not    directlv  Or  imputing  to  a  person  the  qualities 

charging  larceny.    Bain  v,  Myrick,  ^  of  the  frozen  snake  in  the  fable.  Hoare 

Ind.  137.  V.  Silver  lock,  12  Q^  B.  624. 

I«0tter  Written  to  Woman  Proposing  Or    a   man   of  straw,   unfit   to   be 

imaioral    InterconrM. — The  defendant  trusted.    Eaton  v.  Johns,  i  Dowl.,  N. 

vras  tried  and  convicted  on  an  indict-  S.  602. 

ment  charging  him  with  having  unlaw-  Or  an  impostor.  Cooke  v.  Hughes,  R. 

fully  and  maliciously  written  and  pub-  &  M.  112;  Campbell  v.  Spottiswoode,  3 

lished  to  a  young  woman  of  virtuous  B.  &  S.  769. 

jsnd  modest  character  a  defamatory  let-  Or  a  great  defaulter.     Warman   v, 

ter  of  and  concerning  her,  and  of  and  Hine,  i  Jur.  820. 

concerning  her  character  for  virtue  and  Or  a  hypocrite.     Thorley  v.  Lord 

modesty.    The  defendant  having  seen  Kerry,  4  Taunt.  355. 

jsn     advertisement  for  a  situation  in-  Or  a  rogue  and  a  rascal.     Villers  v. 

serted  by  the  young  woman  in  a  news-  Monsley,  2  Wils.  403. 

paper,  wrote,  and  sent  to  her  at  the  ad-  Or  a  dishonest  man.     Austin  v.  Cul- 

dress     ^ven,    the    letter   in    question,  pepper,  Skin.  124. 
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Or  a  desperate  adventurer,  associa-  sub  nomine  Carr  v.  Jones,  3  Smith  491: 

tion     with     whom    would     inevitably  Lewis  v.  Levy,  1  Ellis  B.  &  E.  537. 
cover  a  gentleman  with   ridicule   and         An   affidavit  made   before  a  magis- 

disrepute.     Wakley  v.  Healey,  7  C.  B.  trate,  charging  the  defendant  with  per- 

591.  jury,  and  made  for  the  purpose  of  caus- 

A  letter  written  to  C  by  H,  concern-  ing  his  arrest,  will  not  furnish  the  basis 

ing  B,  was  as   follows:  **I  was  unfor-  of  an   action   for   libel,  even  if  it  be 

tunate  enough  to  have  him  in  my  em-  falsely  and  maliciously  made.    Francis 

ploy  at  one  time  as  a  bookkeeper.  He  is  v.  Wood,  75  Ga.  648. 
a  liar.    I  would  not  believe  him  under        The    following  words   were  printed 

oath."    Held,  that  each   of  the  three  and  published  of  a  witness  in  a  certain 

sentences  is  libellous.  Hake  tu  Brames,  cause:   "  *Our  army   swore  terriblr  in 

95  Ind.  i6x.  Flanders,*  said  uncle  Toby;  and  if  Tobj 

It  is  libellous  to  call  a  man  a  *'black-  were  here  now  he  might  say  the  same 

leg"  or    a  "black  sheep."    But   there  of   some  modern   swearers;   the  man 

should  be  an  averment  that  these  words  (meaning  the  witness)  is  no  slouch  at 

mean   a   person    guilty    of   habitually  swearing  to  an  old  storv."    Held,  that 

cheating  and  defrauding  others.    Mc-  these  words,  if  they  did  not  import  1 

Gregor  v.  Gregory,  11  M.  &  W.  287;  charge  of  perjury  in   the  legal  sense, 

O'Brien  v.  Clement,  16  M.  &  W.  166.  were  still  libellous,  as  they  held  up  the 

See  Bamett  v,  Allen,  x  F.  &  F.  125.  plaintiff  to  contempt  and  ridicuk,  u 

To  state  in  writing  of  a  man  that  he  being  so  thoughtless,  or  so  criminal,  as 

"has  turned  into  an  enormous  swine,  to  be  regardless  of  the  obligation  of  a 

which  lives  on  lame  horses,"  and  that  witness,  and  therefore  utterly  unworthy 

he  "will  probably  remain  a  swine  the  of  credit.  Steele  v.  South  wick,  9  Johns, 

rest  of  his  days."  is  libellous  per  se.  (N.  Y.)  2x4. 

Solverson  v.  Peterson,  64  Wis.  198;  PttMliMng  BrldMiM. — A  newspaper 
s.  c,  54  Am.  Rep.  607.  is  not  liable  in  damages  for  libel  in  pub- 
Writing  of  a  person  that  he  is  "at  lishing  the  testimony  of  witnesses  gif^en 
the  head  of  a  gang  of  swindlers,"  that  before  an  investigating  committee  of 
he  is  "a  common  informer,  and  has  congress.  In  giving  publicity  to  such 
been  guilty  of  deceiving  and  defraud-  evidence  through  the  newspapers  the 
ing  divers  persons  with  whom  he  had  privilege  of  the  press  is  not  abused, 
dealings,"  is  libellous.  PAnson  t;.  Stu-  (1869)  Terry  v.  Fellows,  2X  La.  An. 
art,  X  T.  R.  748;  2  Smith's  L.  C.  (8th  375. 

Am.  ed.)  986;  R.  v.  Saunders,  Sir  Thos.        Pnbllsliing  Private   Lett«n. — Charg- 

Ray m.  201.  ing  an  editor  with  having  published  a 

Writing  of  a  person  that  he  is  "the  private  letter  without  authority  is  not 
most  artful  scoundrel  that  ever  ex-  libellous  per  se.  Bacon  v.  Beach,  5  N. 
isted,"  "is  in  every  person's  debt,"  that  Y.  Leg.  Abo.  448. 
"his  ruin  cannot  be  long  delayed,"  that  Pro8titatio&. — It  is  libellous  to  'vritt 
"he  is  not  deserving  of  the  slightest  and  publish  of  a  man  that  a  certain  no- 
commiseration,"  is  libellous.  Ruther-  torious  prostitute  is  ''under  his  patron- 
ford  V.  Evans,  6  Bing.  45X.  age  or  protection."     More  v,  Bennett, 

It  is  libellous  to  write  and  publish  of  48  N.  Y.  (3  Sickel)  472. 
the  editor  of  a  paper  that  he  is  "a  con-        Beports. — To    write   and    publish  ci' 

victed  felon"  and  "a  felon  editor,"  even  one  that  "his  slanderous  reports  ncarW 

although  the  fact  is  that  he  was  con-  ruined  some  of  our  best   merchants,*' s 

victed  of  felony,  and  underwent  a  term  libellous.    Cramer  v.  Koonan,  4  Wis. 

of  imprisonment  with  hard  labor.  Ley-  231. 
man  v,  Latimer,  3  Ex.  D.  i  <;,  352.  Report  of  Judicial  Proee^dlngB.— Pro- 

Pexjnry.  —  A    false    anci    malicious  ceedings  held  in  jail  before  a  registrar 

writing,  containing  an  insinuation  that  in  bankruptcy,  on  the  examination  of  1 

the  plaintiff  has  been  guilty  of  perjury,  debtor  in  custody,  are  judicial  and  in* 

is   libellous.    Hillhouse  v.  Dunning,  6  public  court;  and  a  fair  report  of  them 

Conn.  391.  is  protected,  though  tHey    reflect  00  1 

It  is  libellous  to  publish  a  highly  col-  third  person.     Ryalls  x?.    Leader,  U» 

ored   account  of  judicial  proceedings,  Rep.  i  Ex.  296. 

mixed  with  the  reporter's  own  observa-        Smngglinf . — A  charge  of  srouggii^ 

tions  and  conclusions  upon  what  passed  is  libellous.  Stilwell  v.  Barter,  19  Weod. 

in  court,  containing  an  insinuation  that  (N.  Y.)  487. 

the  plaintiff  had  committed   perjury.        Snpprmlng  DtiKBrton, — It  is  not  de- 

Stiles  V,  Nokes,  7  East  493;  same  case  famatory  to  write   and    publish  of  ^ 
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1.  Libel  on  Penoiu  in  Offioe. — It  is  libellous  to  impute  to  anyone 
holding  an  office  that  he  has  been  guilty  of  improper  conduct  in 
that  office,  or  has  been  actuated  by  wicked,  corrupt  or  selfish 
motives,  or  is  incompetent  for  the  position.* 

plaintiff  words  implying  that  he  en-  It    is    libellous  to  charge  that    the 

deavored  to  suppress    dissension    and  plaintiff  sought  admission  to  a  club  and 

discourage     sedition    in    Ireland;    for  was   blackballed,  and  bolted  the  next 

though  such  words  might  Injure  him  in  morning    without    paying    his    debts, 

the  minds  of  criminals  and  rebels,  they  O'Brien  v.  Clement,  i6  M.  &  W.  159. 

would  not  tend  to    lower  him   in  the  It  is  libellous  to  write  and  publish  of 

estimation  ofright  thinking  men.  Mawe  the     plaintiff     the     following    words: 

V.  Pigott,  Ir.  R.,  4  C.  L.  54.     And  see  "Digby  has  had    a    tolerable    run    of 

Clay  V.  Roberts,  9  Jur.,  N.  S.  580.  luck.  He  keeps  a  well  spread  sideboard, 

BOUcitation  to  Commit  Adultery. —  but  I  always  consider  myself  in  a  fam- 
Where  a  writing,  in  the  form  of  a  letter,  ily  hotel  when  my  legs  are  under  his 
addressed  to  the  wife  of  another  man,  table,  for  the  bill  is  sure  to  come  in 
contained  words  importing  that  she  had  sooner  or  later,  though  I  rarely  dabble 
acted  libidinously  towards  the  writer,  in  the  niysteries  of  ecart^  or  any  other 
had  invited  him  to  an  adulterous  inter-  game.  The  fellow  is  as  deep  as  Crock- 
course  with  her,  and  had  sought  oppor-  ford,  and  as  knowing  as  the  Marquis, 
tunity  to  effect  it,  which  writing  was  I  do  dislike  this  legal  profession."  Dig- 
composed  and  sent  to  her,  with  intent  by  v.  Thompson,  4  B.  &  Ad.  821. 
to  insult  and  abuse  her,  to  debauch  her  These  words,  "The  Rev.  John  Rob- 
affections,  and  alienate  them  from  her  inson  and  Mr.  James  Robinson,  inhab- 
husband,  to  entice  her  to  commit  adul-  itants  of  this  town,  not  being  persons 
tery,  and  to  bring  her  into  disgrace  and  that  the  proprietors  and  annual  sub- 
contempt,  it  was  held  that  such  writ-  scribers  think  it  proper  to  associate 
ing  was  libellous,  and  that  the  sending  with,  are  excluded  this  room,*'  pub- 
of  a  letter  containing  such  language  lished  by  posting  a  paper  on  which 
Avas  an  offence  of  a  public  nature,  they  were  written,  purporting  to  be  a 
Avhich  might  be  the  subject  of  an  in-  regulation  of  a  particular  society,  are 
formation.  State  v.  Avery,  7  Conn,  not  libellous.  Kobinson  f.  Jermyn,  1 
266.  Price,  II. 

Suit  Against  Mother  in  Law.  —  It  is  Violation  of  Confidence. — It  is  libel- 
not  libellous  to  publish  in  a  newspaper  lous  to  publish  to  the  injury  of  a  news- 
that  the  plaintiff  has  sued  his  mother  paper  reporter  an  untrue  statement, 
in  law  in  the  county  court.  Cox  v.  showing  that  he  has  violated  confidence 
Cooper,  12  W.  R.  75.  by   tale   bearing.     Tryon   v.  Evening 

Trackmaster. — A  declaration  averred  News  Assoc.,  39  Mich.  636. 

that    the  plaintiff  was    charged    with  1.  Royce  v,  Maloney,   58  Vt.   437; 

being  a  "truckmaster,"  but  there  was  Thomas  v.  Croswell,  7  Johns.  (N.  Y.) 

no  innuendo  to  explain  the  meaning  of  264;    Robbins   v.    Treadway,    2    J.  J. 

the   word.      Held^  although  the  word  Marsh.  (Ky.)  540;  Hartford  v.  State, 

was   not  found  in  any  dictionary,  yet  96  I  nd.  461;  Res  Publica  v.  Dennie,  4 

that  it  was  properly  left  to  the  jury,  Yeates  (Pa.)   407;  s.  c,  2   Am.   Dec. 

ivithout  any  evidence  or  explanation  as  402.      See  also   Stow  v.  Converse,  3 

to  its  meamng,  to  decide  whether  it  was  tonn.  325;  s.  c,  8  Am.  Dec.  189;  Tur- 

used    in  a  libellous  sense.     Homer  v.  rill  v,  Dolloway,  17  Wend.  (N.  Y.)  426; 

Taunton,  5  Hurl.  &  Nor.  661.  26   Wend.   (N.   Y.)    383;    Lansing  v. 

Unfedlng  Conduct. — It  is  libellous  to  Carpenter,  9   Wis.   540;    McGuire    v. 

-atate  in  a  newspaper  of  a  young  noble-  Blair,    2    Law    Rep.  443;    Kinney  v, 

man  that  he  drove  over  a  lady  and  Nash,  3  N.  Y.  177;  Oram  v,  Franklin, 

killed   her,  and  yet  attended  a  public  ^  Blackf.  (Ind.)  42;  Stone  v,  Clark,  31 

ball   that  very  evening  (although  this  rick.  (Mass.)  51;  Carter  v.  Andrews, 

only  amounts  to  a  charge  of  unfeeling  16    Pick.     (Mass.)    i;     Henderson    v, 

<:onduct).     Churchill  v.  Hunt,  i  Chit.  Com'l  Adv.,  I3  N.  Y.  649;  a6  Hun.  504; 

480.  affirmed,    N.    Y.    685;     Chaddock    v, 

UnfltneM  for  Boeiety. — ^To  charge  of  a  Briggs,    \\    Mass.    253;   Chapman    v, 
person   that  "he  grossly   insulted  two  Cook,   3  Tyler  456;  Marriner  v.  Cot- 
ladies,''  is  libellous.   Clement  v,  Chivis,  ton  T.  Moore,  69c;  Lindscy  v.  Smith,  7 
^  B.  &  C.  173.  Johns.  (N.  Y.)  3&;  Chetwood  v,  Mee- 
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ston,  Cro.  Jac.  308;  Aston  v.  Blagrave,  words  meant  what  it  U  alleged  thej  did. 

I  Strange  617;  Kent  v,  Pocock,  2  Str.  The  second  count  was  based  on  tlie  fol- 

1 168;    ^fa8ha^l  v.  Bridges,  Cro.  Car.  lowing:  '*What  the  Gazette   wants  to 

333;  De  la  Ware  v,  Pawlett  F.  Moore,  know:  When  Judge  Rojrce  and  his  son 

409;  Stutley  V.  Bulhead,  4  Coke   i6a;  will  dissolve  partnership?"     It  was  al- 

Deamond  v,   Hastings,  Cro.  Jac.  340;  leged  that  the  plaintiff's  son  was  a  law* 

Burton  v.  Tokin,   Cro.  Jac.  340;  Hallis  yer,  practicing  in  the  courts,  and  tliat 

V*   Briscow,  Cro.  Jac.  58;   Pepper  v»  the  meaning  of  said  word  was,  ttut 

Gray,  3  Lutw.  1388;  Cam  v,  Osgood,  1  plaintiff  was  in  copartnership  with  him 

Lev.  380;  Adams  v.  Meredew,  3  Y.  &  in  the  law  business,  receiving  compensa- 

J.  319;  CotuUa  V,  Kerr  (Tex.),  11    S.  tion    from    parties   to  said  suits,  etc 

W.  Rep.  1058;  Prosser  v,  Callis  (Ind.),  Held^ih^X.  the  publication  in  the  light 

19  N.  £.  Rep.  735.  of  prefatory  averments  amounts  to  a 

An  allied  libel  upon  a  person  hold-  charge  of  misconduct  in  office,  and  is 

ing  a  public  office  charged  him  with  libellous,  if  not  true.    Rojce  v.  Malo- 

being  **an  untruthful  man,"   "a  profane  ney,  58  Vt.  437. 

man/'  "a  libertine;"    with  "ruining  a  To  publish  of  a  judge,  that  **he  had 

younR  and  innocent  lady;"  with  "boast-  made  the  office  of  clerk  a  subject  of 

ing  of  the  influence  of  his  office,  money,  private    negotiation    between    men   to 

and  friends  being    sufficient  to   crush  whom  he  was  under  personal   obliga- 

anyone  who  should  attempt  to  expose  tions,  and   endeavored  to  cancel  those 

him;"  and  with  drawing  "a  pistol  on  a  debts  by  a  barter  of  office,"  is  actionable 

virtuous  Christian  lady,  in  the  presence  so  far  only  as  it  imports  an  imputation 

of  men  and  women,  for  no  cause  other  of   corruption    in    office.     Robbins  v. 

than   exposing  him  in  a  crime  which  Treadway,  3  J.  J.  Marsh.  (Ky,)  540- 

would  send  him  to  the  State  prison  as  A  newspaper  publication,   chargij^ 

a  criminal."   Held  libellous.   Common-  that  a  county  superintendent  of  schools, 

wealth  V.  Wardwell,  136  Mass.  164.  for  a  consideration  in  money,  had,  by 

A  publication   stating  that    "never  the  use  of   his  influence,  induced   the 

before  have  we  seen  the  judges  of  the  county  board  of  education  to  order  a 

supreme    court,   singly  or    en    masse,  change  in  school  books,  is  a  libel  in  the 

moved  from  that  becoming  propriety  so  sense    of    the    statute.       Hartford    v. 

indispensable  to  secure  the  respect  of  State,  96  Ind.  461. 

the  people,  and,  throwing  aside  the  er-  To  publish,  of  a  member  of  congress^ 
mine,  rush  into  the  mad  contest  of  poll-  that  "he  is  a  fawning  sycophant,  a  mis- 
tics  under  the  excitement  of  drums  and  representative  in  congress,  and  a  grovel- 
flags,  and  render  themselves  unfit  to  ling  office  seeker;  he  nas  abandoned  his 
hold  the  balance  of  justice;"  and,  that  post  in  congress  in  pursuit  of  an  office,* 
"whenever  an  occasion  may  offer  to  is  libellous.  Thomas  v,  Croswell,  7 
serve  his  fellow  partisans,  such  a  judge  Johns.  (N.  Y.)  364. 
will  yield  to  temptation,  and  the  waver-  A  defendant  published  a  placard  of 
ing  balance  will  shake,"  tends  to  impair  the  plaintiff,  who  had  formerly  served 
the  respect  due  the  court  and  is  libel-  some  parochial  offices,  "that  when  out 
lous.  In  Matter  of  Moore,  63  N.  Car.  of  office  he  had  advocated  low  rates, 
397.  but    when    he    came    into      office  be 

The  publication  was:  "It  is  quietly  had  advocated  high  ones,  and  raised  a 

going  the  rounds  in  St.  Albans  railroad  large    sum    of  money  not  to  be  paid 

circles  that  Chief  Justice  Royce  will  re-  to    the    poor;     and    that     he     was    a 

sign  from  the  supreme  bench  during  person  in  whose  hands  the  defendant 

the  summer,  and  that  he  and  his  son  would  not  entrust  five  pounds   of  his 

will  form  a  law  partnership,  and  will  at-  private  property."     Heidy    that    these 

tend  to  the  extensive  law  business  of  the  words  were  actionable,  per  se^  withoai 

Central  Vermont  R.  Co.      It  has  been  any  innuendo.   Cheese  v.  Scales,  xo  M. 

suspected  for    years    that    Mr.  Royce  &  W.  48S. 

was  retained  hy  the  railroad  company  Arcbblsbop. — It  is  libellous  to  write 
aforesaid ;  therefore,  this  proposed  open  and  publish  of  a  protestant  archlushop 
espousal  of  their  cause  will  not  occasion  that  he  attempted  to  convert  a  catholic 
much  surprise."  Held,  {a)  that  it  was  priest  by  offers  of  money  and  of  prefer- 
not  necessary  to  aver  that  the  plaintiff  ment  in  the  Church  of  England  and 
was  an  attorney  admitted  to  practice  in  Ireland.  Archbishop  of  Tuam  v.  Robe- 
the  courts,  in  order  to  sustain  the  innu-  son  and  another,  5  Bing.  17. 
endo  of  bribery;  (^)  and  that  it  is  for  GlergymaiL — It  is  libellous  to  write  and 
the    jury   to    determine,   whether    the  publish  of  a  clergyman  that  he  came  to 
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the  performance  of  divine  service  in  a  pacity.     Purdy  v.  Rochester   Planting 

towering  passion,  and  that  his  conduct  Co.,  96  N.  Yr372;  s.  c,  48  Am.  Rep. 

is  calculated  to  make  iniideU  of  his  632.     See  Pratt  v.  Pioneer  Press  Co., 

congr^ation.     Walker  v,  Brc^den,  19  35  Minn.  251. 

C.  B.,  N.  S.  65;  Gathercole  v.  Miall,  15  DiiMiitlxic  Mliiistar.— It  is  libellous 

M.  &  W.  319.  to  write  and   publish  of   a  dissenting 

Comments  bv  a  church  warden  upon  minister:  ^*A  serious  misunderstanding 
the  conduct  of  a  clergyman,  in  taking  has  recently  taken  place  amongst  the 
meals  in  the  vestry  and  in  causing  books  Independent  Dissenters  of  Great  Mar- 
to  be  sold  in  the  church  during  service,  low  and  their  pastor,  in  consequence  of 
are  matters  of  public  interest,  and  may  some  personal  invectives  publicly 
lawfully  be  .published,  if  they  do  not  thrown  from  the  pulpit  by  the  latter 
exceed  the  boundaries  of  fair  criticism,  against  a  young  lady  of  distinguished 
Kelly  V,  Tinling,  i  L.  R.,  Q^B.  699.  merit  and  spotless  reputation.     We  un- 

Olerk. — It  is  libellous  to  charge  the  derstand,  however,  that  the  matter  is  to 

clerk  to  the  justices  of  a  borough  with  be    taken  up  seriously."     Edwards  v. 

corruption.      Blagg  v,  Sturt,  10  Q^  B.  Bell  and  others,  i  Bing.  403. 

899.  Ex-Mayor. — It    is    libellous   to  write 

It  is  libellous  to  impute  habitual  and  publish  of  an  ex -may  or  and  a  jus- 
drunkenness  and  neglect  of  his  duties  tice  of  the  peace  that  during  his  may- 
to  a  certificated  master  mariner.  Cox-  oralty  he  was  guiltj'  of  partiality  and 
head  v,  Richards,  2  C.  B.  569;  Har-  corruption,  and  displayed  ignorance  of 
wood  v.  Green,  3  C.  &  P.  141;  Irwin  t;.  his  duties;  and  this  notwithstanding 
Brandwood,  2  H.  &  C.  960;  Hamon  v,  the  public  nature  of  the  office  he  held. 
Falle,  4  App.  Cas.  247.  Parmiter  v.  Coupland,  6  M.  &  W.  105; 

Connty  Auditor. — A  publication  charg-  Goodbume  ?'.  Bowman,  9  Bing.  532. 

ing  that  a  county  auditor  had  made  a  Guardian  of  the  Poor. — It  is  libellous 

statement  of  the  financial  condition  of  to  charge  a  guardian  of  the  poor  with 

the  county,  which  was  false  in  omit-  having  been  during  the  preceding  year 

ting  an  item  of  $15,000,  and  that  it  was  **a    great    defaulter"    in    his    account, 

suspected  to  be  false  in  other  particu-  Warman  v.  Hine,  i  Jur.  820. 

lars,  and  there  was  every  reason  to  be-  Cbief  Templar — The  plaintiff  was  oc- 

lieve  it  a  piece  of  financial  botchwork  cupying  the  position  of  grand  worthy 

patched    up  to    ease  popular    clamor,  chief  templar  in  a  temperance  organi- 

that  it  was  sworn  to,  and  that  an  officer  zation  in  this  state,  and  also  that  of  sec- 

"who  would   swear  to  one    lie   would  retary  of  the  State  Temperance  Alli- 

awear    to  another,  is   libellous  if  the  ance,  and  constantly  engaged  in  the  du- 

charges  are  false.    Prosser  v,  Callis,  ties    connected    therewith.      The   de- 

(Ind.)  19  N.  E.  Rep.  735.  fendants,  as  the  petition  alleged,  falsely 

Coroner. — ^The  complaint  charged  the  and  maliciously  published  of  him  that 

defendant  with  publishing  a  false  and  he  was  **a  seducer  of  innocent  girls,'' 

defamatory  article.  The  article  stated  in  and  instanced  an  attempt  on  his  part  to 

substance  that  the  body  of  a  farmer,  debauch  and  ruin  a  young  school  girl, 

who    apparently   had    been   frozen   to  who  at  the  time  was  a  member  of  his 

death,  had  been  found  in  the  highway;  own  household.     Also,  that  he  **was  an 

that  it  had  been   taken  charge  of  by  arch  hypocrite  and  scoundrel  who  was 

plaintiff,  as  coroner,  who  impaneled   a  simply  using    his    talents    for    money 

jury  and   was  proceeding  with  an  in-  making  purposes,  and  not  through  anpr 

quest  when  a  physician,  on  making  a  sincerity  in  the   cause  in  which  he  is 

careful    examination,    pronounced   the  laboring."      Held,   that  each  of  these 

man  alive,  and  after  about  twenty-four  charges  1%  per  se  actionable.    Finch  v. 

hours'  labor  restored  him  to  conscious-  Vifquaim,  1 1  Neb.  280. 

ness.    No  mention  was  made  in   the  Trustees  of   Cliarity. — The  Trustees 

article  of  plaintifTs  professional   char-  of  a  charity  can  sue  jointly  for  a  libel- 

acter.     No  malice  having  been  proved  lous   letter  published   in   a  newspaper 

on  the  trial,  a  verdict  was  directed  for  imputing     to     them     improper    man- 

defendant.        Held     no     error;      that  agement  of  the  charity  funds.      Booth 

the  article  was  not  susceptible  of  any  t'.  Briscoe  (C.  A.),  2  Q^B.  D.  496. 

construction  which    would    make    the  It  is  libellous  to  charge  an  overseer 

MTords  actionable,  as  they  only  referred  of  a  parish  with  "oppressive  conduct'* 

to  plaintiff  in  his  official  capacity  and  toward     the     paupers.       Woodard    i\ 

simply  exhibited  a  prompt  and  efficient  Dowsing,  2  M.  &  Ry.  74. 

performance  of  his  duties  in  that  ca-  A  placard  stating  of  a  certain  ovcr- 
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2.  Profbuional  Men. — So  it  is  libellous  to  impute  to  a  member 
of  any  of  the  learned  professions  that  he  does  not  possess  the 
technical  knowledge  necessary  for  the  proper  practice  of  such 
profession,  or  that  he  has  been  guilty  of  professional  misconduct.* 
And  it  is  not  necessary  (as  it  is  in  cases  of  slanderj  that  the  per- 
son libelled  should  at  the  time  still  hold  that  office  or  exercise 
that  profession :  it  is  actionable  to  impute  past  misconduct  when 
in  office.*    If  the  words  do  not  touch  the  personal  character  or 

seer  that  when  out  of  office  he  advocated  It  is  not  libellous  to  publish  of  a  pro- 
low  rates,  when  in  office  he  advocated  fessional  man  "that  he  has  remored 
high  rates,  and  that  the  defendant  his  office  to  his  house  to  save  expense/' 
would  not  trust  him  with  five  pounds  of  Stewart  v.  Minnesota  Tribune  Co. 
his  property,  is  a  libel.  Cheese  v.  Scales,  (Minn.)i  41  N.  W.  Rep.  457. 
10  M.  s  W.  488.  a.  Goodbume  v.  Bowman,  9  Bing. 

Vefltry  Clerk. — It  is  libellous  to  ac-  02;  Eviston  v,  Cramer,  47  Wis.  659; 

cuse  a  vestry  clerk  of  having  in  any  Cramer  v.  Riggs,  17  Wend.  209;  Stow 

way  misapplied  the  money  of  the  par-  v.  Converse,  3  Conn.  325;  8  Am.  Dec. 

ish.     May  v.  Brown,  3B.  &  C.  113.  189;    Cramer  v,  Riggs,  17  Wend.   (N. 

Judges. — A  publication  which  assails  Y.)  200;  Warman  v.  Hine,  i  Jur.  820; 

the  integrity  or  capaci^  of  a  judge  is  Russell  v.  Anthony,  2Z  Kan.  450;  Boy- 

actionable.  Robbins  v.Treadway,  3  J.  J.  dell  v.  Jones,  4  M.  &  W.  446;  Parmifer 

Marsh.  (Ky.)  540;  Henderson  v.  Coml.  v.  Coupland,  0  M.  &  W.  108. 
Adv.,  12  N.  Y.  St.  Rep.  649;    46  Hun        AttorneTS. — To  charge  a  counsellor 

<N.   Y.)   504;    aJTdy   III   N.   Y.  685;  at  law  with  offering  himself  as  a  wit- 

Dolloway    v.  Turrell,   26   Wend.  (N.  ness  in  order  to  divulge  the  secrets  of 

Y.)  383.     See  also  Wright  v.  Moore-  his  client,  is  libellous  and  it  is  no  justi- 

house,   Cro.   Eliz.  358;     Chaddock   v,  fication  that  he  disclosed  matters  com- 

Briggs,    13    Mass.    253;     Chipman   v,  municated  to  him  by  his  client  which 

Cook,  2  Tyler  456;  Lindsev  v.  Smith,  had  no  relation  or  pertinency   to  the 

7  Johns.  (N.  Y.)  360;  Marrinerr.  Cot-  cause  in  which  he  was  engaged.     Riggs 

ton,  F.  Moore  *6q5;  Chetwind  v,  Mers-  v,   Denniston,  3  Johns.   Cas.  (N.  Y.) 

ton,  Cro.  Jac.  308;  Kemp  v.  Housgoe,  198;  s.  c,  2  Am.  Dec.  145. 
Cro.  Jac.  90';    Alleston  v.  Moor,  Het.        A  publication   which  charges  attor- 

167;    Masham  v.  Bridges,   Cro.   Car.  neys-at-law,  in  their  conduct  touching 

223;    De  la  Ware  v.  Pawlett,  F.  Moore  the  defence  of  a  client  against  a  crimi* 

409;  Lassels  v.  Lassels,  T.  Moore  401;  nal   prosecution,  with  "betraying   and 

Beamond  v.  Hastings,  Cro.  Jac.  240.  selling  innocence  in  a  court  of  justice," 

1.  Atkinson  v.  Detroit  Free   Press,  and  with  doing  acts  in  their  profession 


46  (Mich.  341;    Ludwig  t;.  Cramer,  53    which  should  cause  them  "to  be  held 

-     :o3;  Ri__        ~  .  _" 

Cas.   (N.  Y.)  198;  8.  c,  2   Am.  Dec.    sense  of  honor    and   obligation**    and 


Wis.  103;  Riggs  V,  Denniston,  3  Johns,    up  to    the  world  as  derelict   In   their 


1^5;    Pratt  V,  Pioneer  Press  Co.,  3  c  "unworthy  of  trust  or  confidence,**  U 

Minn.  231;  Henderson  7;.  Commercial  libellous.    Ludwig  v.  Cramer,  53    Wis. 

Advetiser  Assoc.,  46  Hun  (N  .Y.)  504;  193. 

Wyatt  V,  Buell,  47  Cal.  624;  Foster  v.  It  is  libellous  to  publish  of  a  lawyer 

Scripps,  39  Mich.  376;  33   Am.  Rep.  an   article  charging  him  with  giving 

403;    Camp  V,  Martin,  23  Conn.  86;  dishonest  and    unprofessional    advice, 

Gau  V,  Selden,  6  Barb.  (N.  Y.)   416;  with   making  false  statements  in  pro- 

Edsall  V.  Russell,  4  M.  &  Gr.  1090;  12  fessional   dealings,  with  incurring  loss 

L.  J.  C.  P.  4;  Fitch  V.  De  Young,  66  of  confidence  by  misconduct,  with  em- 

Cal.  339;    Goodrich  v,  Davis,  1 1  Mete,  bezzling    moneys   and    with     making 

<Mass.)    473;    State  v.   Mayberry,  33  false  charges  for  services  and  extorting 

Kan.  444;    Purdy  v,  Rochester  Print-  excessive  compensation.      Atkinson  r. 

ing  Co.,  26  Hun  (N.  Y.)  206;  Southee  Detroit  Free  Press,  46  Mich.  341. 

V.  Denny,  i    Exch.  196;  17  L.   T.  Ex.  The  libel  complained  of  was  headed. 

151;  Day  r.  Buller,  3  Wils.  sq;  Poe  v.  "How   Lawyer   B   treats  his    clients.'* 

Mondford,  Cro.  Eliz.  620;  Watson  v,  followed  by  a  report  of  a    particular 

Vanderlash,  Hetl.  71;  Moore  v.  Fran-  case  In  which  one  client  of  Lawyer  B'« 

cis,  3  N.  Y.  Sup.  162.  had  been  badly  treated.    That  particu- 
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lar  case  was  proved  to  be  correctly  re-  election  disclosed  confidential  commu- 

portedt  but  this  was  held  insufficient  to  nications  made  to  him  professionally. 

justify « the  heading,  which  implied  that  Moore  v,  Terrell  and  others,  4  B.  '& 

Lawyer  B  generally  treated  his  clients  Ad.  870. 

badly.    Bishop  v,  Latimer,  4  L.  T.  77c.  But  it  is  not  a  libel  to  say  of  a  solicitor 

Words  complained  of:  ''If  you  will  that  he  was  admitted  in  1879,  when  he 

be  misled  by  an  attorney,  who    only  was  admitted  in  1869.    Raven  v.  Stev- 

considers    his   own  interest,  you  will  ens  &  Sons,  3  Times  L.  R.  67. 

have  to  repent  it;  you  may  think,  when  To  write  and  publish  of  a  barrister 

you  have  once  ordered  your  attorney  that  he    is   "a    quack    lawyer    and  a 

to  write  to  Mr.  Giles,  he  would  not  do  mountebank"    and    *'an    impostor,"  is 

any  more  without  your  further  orders,  actionable.    Wakley  v,  Healey,  7  C.  B. 

but  if  you  once  set  him  about  it  he  will  591 ;  Sir  W.  Garrow*s   Case,  3  Chit, 

go   to   any    length    without    further  Crim.  L.  884. 

orders."    Held^  a  libel  on  the  attorney  It  is  libellous  to  compare  the  conduct 

who  had  been  employed  to  write  to  of  an  attorney  in  a  particular  case  to 

Mr.  Giles.    Godson  v.  Home,  i  Br.  &  that  of  the  celebrated  firm  of  Quirk, 

Bing.  7.  Gammon  &  Snap  in  "Ten  Thousand  a 

The  word  "crank"  has  no  necessary  Year."    Woodgate  v,  Ridout,  4  F.  & 

defamatory  meaning;  and  for  a  news-  F.  202. 

paper  to  publish  an  item  that  a  certain  Jonmallflts. — It  is  libellous  to  write 

pamphlet  written  by  a  lawyer  who  was  to  the  editor  of  a  paper  charging  him 

also  the  author  of  a  textbook  on  the  with  adultery.    Goodrich  v.  Davis,   11 

law  of  patents,  was  "the  efifiision  of  a  Mete.  (Mass.)  473. 

crank,**  is   not    actionable    without  a  So  the  following  words,  published  in  a 

charge  in  the  declaration  of  the  alleged  newspaper,  if  false  and    malicious,  as 

defamatory  meaning  of  the  word  by  an  they  are  alleged  to  be,  are,  in  Kansas, 

appropriate  innuendo,  and  an  averment  and  under   the  circumstances  of  this 

and  proof  of  special   damage.     Walker  case,  libellous,  to  wit :   "The  editor  of 

-z/.  Tribune  Co.,  29  Fed.  Rep.  827.  the  Chronicle  has  been  intoxicated  on 

An   information    was    granted     for  several  occasions,  and  that,  too,  after 

these  words  written  to  the  mayor  of  he  was  elected  to  the  legislature  as  the 

Richmond:   "I    am  sure  you  will  not  champion    of   prohibition."     State    v, 

be  persuaded  from  doing  justice  by  any  May  berry,  ^3  Kan.  444. 

little  arts  of  your  town  clerk,  whose  It  is  libellous  to  impute  to  the  edi- 

consummate    malice    and    wickedness  tor  and  proprietor  of  a  newspaper  that 

against  me  and  my  family  will  make  in  advocating  the  sacred  cause  of  the 

him  do  anything,  be  it  ever  so  vile."  dissemination    of   Christianity  among 

-I.  V,  Waite,  i  Wils.  22;  Cory  v.  Bond,  the  Chinese  he  was  an  impostor,  anx- 

.2  F.  &  F.  241.  ious  only  to  put  money  into  his  own 

To  write  and  publish  falsely  of  an  at-  pocket  by  extending  the  circulation  ot 

tomey  that  he  edited  the  third  edition  his  paper;  and  that  he  had  published  a 

of  a  law  book  is  actionable,  if  the  book  fictitious  subscription  list  with  a  view 

is   proved  to  be  full    of  inaccuracies  to  induce  people  to  contribute.    Camp- 

-which  would    seriously  prejudice  the  bell  v.  Spottiswoode,  3  B.  &  S.  769. 

plaintiff's     reputation.     Archbold     v.  It  is  libellous  to  write  and  publish 

Sweet,  I  Moo.  &  Rob.  162.  that  a  newspaper  has  a  separate  page 

A  correct  report  in  the  Observer  of  devoted  to  the  advertisements  of  usurers 

certain  legal  proceedings  was  headed  and  quack  doctors,  and  that  the  editor 

** Shameful    conduct   of  an  attorney."  takes  respectable  advertisements  at  a 

Heidy   that  the  heading  was  a    libel,  cheaper  rate  if  the  advertisers  will  con- 

even   though  all  that  followed  was  pro-  sent  to  their   appearing  in  that  page. 

tected.     Clement  v.  Lewis,  3  Bro.  &  Russell  and  another  v,  Webster,  23  W. 

Bing.  297.  R.  69. 

Libel  complained  of,  that  the  plain-  It  is  libellous  to  call  the  editor  of  a 

ti  IT,  a  proctor,  had  three  times  been  sus-  newspaper    "a     libellous     journalist." 

? ended    from    practice    for    extortion.  Wakley  v,  Cooke  &  Healey,  4  Exch. 

^roof  that  he  had  once  been  so  sus-  511. 

pended  was  held  insufficient.    Clarkson  An  article  published  in  a  newspaper 

Tf.  Lawson,  6  Bing.  266,  587;   Blake  v,  falsely  charging  the  publisher  of  an- 

Stevens  and  others,  4  F.  £  F.  232.  other  paper  with  being  a  party  to  a  se- 

It  18  libellous  to  impute  to  a  solicitor  cret    conclave,  in  which   he  sold  the 

^*dis£^raceful  conduct"  in  having  at  an  support  and  advocacy  of  his  paper  to 
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professional  conduct  of  the  individual,   they  are  not  defamatory 
ol  kim,  and  no  action  lies.^ 

8.  Bofmeai  BeputatioiL — To  write  or  publish  anything  that  im- 
putes insolvency,  inability  to  pay  one's  debts,  the  want  of  integrity 
in  his  business,  or  personal  incapacity  or  pecuniary  inability  to 
conduct  it  with  success,  or  which  impute  to  him  fraud  or  dis- 
honesty or  any  mean  and  dishonorable  trickery  in  the  conduct 

certain     corporations    for    a    sum    of        P,  a  coroner,  being  also  known  to  the 

money,    is     libellous.     Fitch     v,     De  public   as    a    physician,  a   newspaper 

Young,  66  Cal.  539.  article  stating  in  effect  that  he  had  htld 

It  is  not  libellous  for  one  newspaper  an  inquest  on  H,  supposing  H  to  Ik 

to  call  another  "the  most  vulgar,   ig-  dead   when  in  fact  alive,  and  ftaS.  H 

norant  and  scurrilous  journal  ever  pub-  would  have  been  pronounced  dead  and 

lished  in  Great  Briuin;"  but  it  is  libel-  buried  alive  but  for  the  arrival  of  Ui 

lous  to  add,  "it  is  the   lowest  now  in  physician  who  discovered  H  to  be  liv- 

circulation;  and  we  submit  the  fact  to  ing,  and   resuscitated  him,  held  to  be 

the  consideration  of  advertisers;"  for  libellous /«r  5e,  though  it  did  not  state 

that  affects  the  sale  of  the  paper  and  that  P    was    a    physician.    Purdjr  v- 

the  profits  to  be  made  by  advertising.  Rochester   Printing  Co.,  26  Hun  (N. 

(Lord    Kenyon,    C.   J.)     Heriot    v.  Y.)  306. 
Stuart,  I  Esp.  437.  1.   Sanderson  v.  Caldwell,  45  N.  Y. 


Pliyilcimiu. — Charging    a    physician  398;  Van  Tassel  v.  C apron,  i  Den.  (X. 

with  gross  and   culpable   neglect  and  Y.)  250;  Buck  v,   Hersey,  31  Me.  55V. 

oversight  in  the   treatment  of  his  pa-  Kinney   v.   Nash,  3   N.  Y.   117;  Van 

tients  is  libellous.     Secor  v.  Harris,  18  Epps  v,  Jones,  50  Ga.  238;  Redwaj  r. 

Barb.  (N.  Y.)  425;  Summer  v.  Utley,  7  Gray,  31  Vt.  292;  Clifford  v,  Cochrane, 

Conn.  257;   Carroll  v.  White,  33  Barb.  10  Bradw.   (111.)   570;  Commonwealth 

(N.  Y.)   616;  Pratt  v.   Pioneer   Press  v.  Wardwell,  136  Mass.  164;  Moore  r. 

Co.,  35  Minn.  251;  Bergold  v,  Putcha,  Francis,  20  N.  Y.  St.  Rep.  641;  Doylej 

2  Thomp.  &   C.  «2;  Johnson  v,  Rob-  v.  Roberts,  3  Bing.  N.  C.  835;  GaUwer 

ertson,  8  Port.  480;  Tutty  v.   Alewin,  v.  Marshall,  9  Ex.  294. 
II  Mod.  221;  Onslow  v.  Home,  3  Wils.        It  is   libellous  falsely   to  write  and 

177.  publish   of  professional   vocalists  thi: 

It  is  actionable  fer  se  Ganvreau  v,  they  had  advertised  themselves  to  sing 

Superior   Publishing  Co.,  62  Wis.  403;  at  certain  music  halls  songs  which  tbev 

Bowe  V.  Rogers,  50  Wis.  598;  Bradley  had  no  right  to  sing  in  public.    Hart 

V.  Cramer,  59  Wis.  ^12,  313;  Camp  v.  and  another  v.  Wall,  2  C.  P.  D.  146 
Martin,  23  Conn.  86;  Bishop   v.  Lati-         It  is   libellous  falsely  to  impute  to* 

mer,  4  Law  T.  775;  Southee  r.  Denny,  bookseller  that  he  publishes  immoral 

1  Exch.  202;  Edsall  v.  Russell,  43  E.  C.  or  absurd  (.oems.    Tabart  r.  Tipper, ^ 

L.  560.  Camp,  350. 

To    advertise     falsely    that    certain        To  write  and  publish  that  a  ship  v^ 

quack  medicines  were  prepared    by  a  unseaworthy  may  be  a  libel  on  it  "1' 

physician   of  eminence  is  a  libel  upon  is  like  saying  of  an  innkeeper  that  hU 

such  physician.     Clark  v.  Freeman,  11  wine  or  his  tea  is  poisoned."    Ingram 

Beav.  112.  V.  Lawson,  6  Bing.  N.  C.  212. 

It  is  libellous  to  describe  a  medical  So  a  libel  on  the  management  (A  *■ 
practitioner  in  print  as  *'the  Harley  newspaper  is  a  libel  on  its  propnetoN 
Street  Quack  Physician  Extraordinary  jointly,  in  the  way  of  their  trade.  aaA 
to  several  ladies  of  distinction."  Long  therefore  actionable  without  i^^ 
V.  Chubb,  5  C.  &  P.  55;  Wells  v.  damage.  Russell  and  another  r.  Web- 
Weber,  2  F.  &  F.  715';  Hunter  v.  ster,  23  W.  R.  59. 
Sharpe,  4  F.  &  F.  983.  But  comments,  however  severe,  5- 

But  it  is  no  libel  to  write  and  publish  the   advertisements   or    handbills  o!  2 

of  a  physician  that  he  has  met  homceo-  tradesman,  will   not  be  libellous.  H  tbt 

pathists  in  consultation;  although  it  be  jury  find  that  they  are  fair  and  temper* 

averred  in  the  declaration  that  to  do  so  ate  comments,  not  wholly  undcscneo. 

would  be  a  breach  of  professional  eti-  on  a  matter  to  which  the  public  stttr- 

quette.    Clay  v,  Roberts,  9  Jur.  N.  S.  tion    was     expressly     invited   by  iJ"- 

580.  plaintiff.     Parifr  v.  Levy,  9  C  B^'N  ^ 
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of  his  business,  or  which  in  any  other  manner  are  prejudicial  to 
him  in  the  way  of  his  employment  or  trade,  is  libellous  per  se^  if 
without  justification,  and  general  damages  may  be  recovered. 
Such  publication  necessarily^  in  legal  contemplation,  tends  to 
injure  the  credit  and  standing  of  the  party  of  whom  it  is  made.* 


343;  Morrison  v.  Harmer,  3  Bing.  N.  One  who  writes  and  publishes  a 
C.  759.  '  statement  that  a  certain  newspaper  "is 
1.  Newbold  V.  Bradstreet.  57  Md.  alleged  to  have  been  started  for  the 
38;  Chenery  v.  Goodrich,  98  Mass.  224;  purposes  of  plunder'*  is  guilty  of  libel, 
Bojrnton  xk  Shaw  Stocking  Co.,  146  unless  he  can  justify.  Hart  v,  Town- 
Mass.  219;  Maynard  v.  Firemen's  Ins.  send,  67  How.  (N.  Y.)  Pr.  88. 
Co.,  47  Cal.  207;  Fitch  v.  De  Young,  The  publication  of  an  article  stating 
66  Cal.  339;  Iron  Aee  Pub.  Co.  v.  that  a  dinner  furnished  by  a  caterer  on 
Crudup,  (Ala.)  5  So.  Rep.  332;  Gardy-  a  public  occasion  was  "wretched,"  and 
ncrv.  Hopwood,  Yelv.  159;  Sewall  v.  was  served  "in  such  a  way  that  even 
Catlin,  3  Wend.  (N.  Y.)  291;  Griffiths  hungry  barbarians  might  justly  object," 
V.  Lewis,  15  Law  Jour.  O.  B.  249;  Os-  and  that  "the  cigars  were  simply  vile, 
trom  V,  Calkins,  5  Wend.  (N.  Y.)  263;  and  the  wines  not  much  better,'**i8  not 
Prettyman  v.  Shockley,  Harring  112;  actionable,  without  proof  of  special 
Mott  v.  Comstockf  7  Cow.  (N.  Y.)  654;  damage.  Dooling  v.  Budget  Pub.  Co., 
Jones  V.  Littler,  7  M.  &  W.  423;  Brown  144  Mass.  258.  * 
V,  Smith,  13  C.  B.  596;  Carpenter  xk  The  defendant  conducted  a  mercan- 
Dennis,  3  Sandf.  (N.  Y.)  305;  Lewis  v,  tile  agency,  and  printed  daily  for  the 
Hawley,  2  Day  (Conn.)  495;  Else  v.  benefit  of  subscribers,  among  whom 
Ferris  Anthon,  36;  Hull  v.  Smith,  i  M.  were  the  plaintiffs,  a  list  of  transfers  of 

6  S.  287;  Newell  v.  How, 31  Minn.  235;  real  and  personal  property,  mortgages, 
Phillips  V,  Hoefer,  i  Pa.  St.  62;  Erber  etc.,  called  Bradstreet's  Daily  Sheet  of 
V,  Dun,  12  Fed.  Rep.  527;  Ley  croft  v.  Changes.  On  the  15th  January,  1878, 
Dunker,  Cro.  Car.  317;  Whittaker  v.  the  defendant  printed  in  said*  sheet, 
Bradley,  7  D.  &  R.  649;  s.  c,  Whit-  under  the  head  of  "Chattels,"  the  words, 
tingtonv.Gladwin,  5B.  &C.  180;  Anon,  "Newbold  &  Sons  to  J.  R.  Burns." 
Lofft,  322;  Chapman  v,  Lamphire,  3  Whereupon,  the  plaintiffs,  on  the 
Mod.  155;  Southam  v.  Allen,  T.Ray m.  ground  that  the  publication  indicated 
231;  Read  v,  Hudson,  i  Ld.  Raym.  that  they  had  made  a  chattel  mortgage, 
610;  Davis  V.  Lewis,  7  T.  R.  17;  D'ob-  which  they  had  not,  sued  the  defendant 
son  r.  Thomestone,  3  Mod.  112  John-  to  recover  both  general  and  special 
son  V,  Lemmon,  2  Rolle's  Rep.  14^;  damages  to  their  business  as  mer- 
Gostling  V,  Brooks,  2  F.  &  F.  70;  chants,  by  reason  thereof.  Held,  that 
Thompson  v.  Twenge,  2  Rollers  Rep.  the  alleged  libel  contained  nothing  ac- 
433;  Harrison  v,  Bevington,  8  C.  &  P.  tionable  per  se,  that  being  the  test  as  to 
708;  Vivian  v,  Willet,  Sir  Thomas  the  right  to  recover  general  damages  in 
Raymond,  207;  Robinson  v,  Marchant,  this  class  of  cases;  and  that  all  proof  of 

7  Q^  B.  918;  Stanton  xk  Smith,  2  Ld.  general  damage  to  the  business  and 
Raymond,  1480;  Shepheard  v.  Whit-  credit  of  the  plaintiffs,  by  the  publica- 
taker,  L.  R.,  10  C.  P.  502;  Stubbs  v.  tion  in  the  daily  sheet,  was  properly 
Marsh,  15  L.  T.  312.  excluded  by  the  court  below.    Newbold 

It  is  libellous  to  advertise  that  a  certain  v.  Bradstreet,  57  Md.  38;  s.  c,  40  Am. 

optician  is  "a  licensed  hawker**  and  "a  Rep.  426. 

quack   in  spectacle  secrets.'*     Keyzor  The  printers  of  a  newspaper,  by  a 

and  another  v.  Newcomb,  i  F.  &  F.  559.  mistake  in  setting  up  in  type  the  an- 

Where  L  and  H  were  engaged  in  a  nouncements  from  the  London  Gazette, 

business,  in  which  credit  and  a  char-  placed  the  name  of  the  plaintifTs  firm 

acter  for  punctuality  were  essential,  a  under    the    heading,    **First    meeting 

communication  to  their  creditors  in  a  under  the  bankruptcy  act*'  instead  of 

letter,    "Confidential.     Had     to     hold  under  "Dissolutions  of   Partnership.** 

over  a  few  davs  for  the  accommodation  An  ample  apology  was  inserted  in  the 

of  L  and  H,    if  false,  is  libellous,  and  next  issue;  no  damage  was  proved  to 

if    untrue,    malice    may    be    inferred,  have  followed  to  the  plaintiff;  and  there 

Lewis  V,  Chapman,  19  Barb.  (N.  Y.)  was  no  suggestion  of  any  malice.     In 

252.  an  action  for  libel  against  the  proprie- 
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4.  Libel  of  Property. — Sometimes  also  an  attack  upon  property 
may  be  defamatory  of  the  owner  of  that  property,  or  of  others 
immediately  connected  with  it.  But  this  is  only  so  where  an 
attack  upon  the  property  is  also  an  indirect  attack  upon  the  indi- 
vidual.* 

5.  newspaper  libel. — It  is  the  right  and  duty  of  newspapers  to 
discuss  measures  relating  to  the  morals,*  health,*  welfare,*  com- 
fort and  happiness  of  the  people.*  But  this  gives  them  no  im- 
munity from  liability  in  publishing  a  libel  other  or  different  from 
any  other  person.*  The  law  makes  no  distinction  between  him 
and  any  private  person  who  may  publish  an  article  in  a  news- 
paper or  other  printed  form,  and  if  either  abuses  the  right  to 
publish  his  sentiments  on  any  subject  and  upon  any  occasion,  he 
must  defend  himself  upon  the  same  legal  ground.^  The  publisher 
of  a  newspaper  is  liable  for  everything  appearing  in  its  columns,* 
though  he  was  ignorant  of  or  even  forbade  the  publication.®  He  is 

ore  of  the  paper,  the  jury  awarded  the  Dubois,  35  Minn.  472;  PauU  v.  Hal- 

plaintiflf  £50  damages.     Held^  that  the  ferty ,  63  Fa.  St.  46;  Gott  v.   Pullstier, 

publication  was  libellous,  and  that  the  122    Mass.    235;    Swan   T^   Tappan,  5 

damages  awarded  were  not  excessive.  Cush.  (Mass.)  104. 
Shepheard  v.  Whitaker,  L.  R.,  10  C.        2.  Scripps  v.  Foster,  41  Mich.  742. 
P.  502.    See  Stubbs  v.  Marsh,  15  L.  T.        Where    the    editor    of    a    sectarian 

312.  newspaper  publishes  an  obituary  notice, 

It  is  a  libel  to  write  and  publish  of  a  in  which  it  is  stated  that  the  deceased 

licenced  victualler  that  his  licence  has  never  used  profane  language,  the  inten- 

been  refused;  as  it  suggests  that  he  had  tion  of  the  notice  being  to  promote  cer- 

committed  some  breach  of  the  licencing  tain  religious  views,  it  Is  the  rig^ht  of 

laws.    Bignell  v.  Buzzard,  3  H.  &  N.  the  editor  of  another  sectarian  paper, 

217.  if  he  believes  such  notice  to  be  injuri- 

It  is  libellous  to  write  and  publish  of  ous,  to  state  in  his  newspaper  that  the 

the  plaintiff  that  he  regularly  or  pur-  deceased  was  a  profane  swearer,  if  such 

posely  supplied  bad  and  unwholesome  was  the  case,  and  if  such  statement  is 

water  to  ships,  whereby  the  passengers  made  simply  to  counteract  what  is  be- 

were  made  ill.    Solomon  v.  Lawson,  8  lieved  to  be  the  mischief  of  the  notice. 

Q^  B.  823;  Barnard  v,  Salter,  W.  N.  Com.  v.  Batchelder,  Thatcher's  Crim. 

1872,  p.  140.  Cas.  191. 

But  for  one  tradesman  merely  to  puff       S.  Perret    v.    New    Orleans    Tfines 

up  his  own  goods  and  decry  those  of  Newspaper,  25  La.  An.  178. 
his  rival,  is  no  libel;  unless  fraud  or  dis-        4.  Scripps  v.  Foster,  41   Mich.  742; 

honesty  be  imputed.   Evans  v,  Harlow,  Perret  v.  New  Orleans  Times  Ncws- 

5  Of,  B.  624.  paper,  25  La.  An.  178;  Huff  v.  BentwtJU 

1.   Odgers  L.  &  S.    30;  Wilson   v,  4  Sandf.  (N.  Y.)  120. 
Dubois,  35  Minn.  471.    See  Brentman        6.  Scripps  v.  Foster,  41  Mich.  742. 
V.  Note,  3  N.  Y.  Sup.  420.  6.  Negley  v.   Farrow,  60  Md.   176; 

**A  report  has  gone  abroad,  through  Campbell  v.  Spottiswoode,  L.  R.,  S  L. 

the  instrumentality  of  S  W,  stating  that  T.,  N.  S.  201. 

R  M  had  a  load  or  parcel  of  falsely        7.  Bronson  v.  Bruce,  59  Mich.  467, 

packed  or  plated  cotton   bales,  which  Campbell  v.  Spottiswoode,  L.  R^  S  L. 

report   is    a   direct   falsehood."    This  T.,  N.   S.  201;  Negley  %\  FarroiP',  €0 

printed  and  published,  with  malice,  was  Md.  176. 

Jteld   a    libel.     Woodburn    v.    Miller,        8.  Buckley  v.  Knapp,  48   Mo.    i;;2; 

Cheves  (S.  Car.)  194.  Rex  v.  Walter,  3  Esp.  .21;  Storerr. 

False  statements  published  in  a  news-  Wallace,  11  111.  51:  Scripps  f.  ReiUy. 

paper,  dispara^ng  an  article  of  prop-  38  Mich.  10. 

erty  when  followed,  as  a  natural  and        9.  Storey  v.  Wallace,  60  111.  51;    An- 

proximate  result  by  special  damage  to  drews  v.  Wells,  7  Johns.  260;  s.   c.  5 

the  owner,  are  actionable.     Wilson  v.  Am.  Dec.  267;  Dunn  v.  Hall,  i    Ind. 
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liable  though  he  believed  it  to  be  true  and  acted  in  good  faith. ^ 
The  proprietor,  the  editor,  the  printer  and  the  publisher  are  liable 
to  be  sued  either  separately  or  together.*  Every  sale  or  delivery 
of  a  libel  is  a  fresh  publication,  for  which  a  civil  action  lies  against 
the  seller  and  the  onus  is  on  him  to  prove  that  he  was  ignorant  of 
its  contents.*  The  editor  or  proprietor  is  liable  to  a  party  libelled, 
notwithstanding  the  libel  is  accompanied  with  the  name  of  the 

744;  Perret  v.  Times   Newspaper,  25  signed  to  secure  debts  has  not  such  a 

La.    An.   170;   Com.   v.   Morgan,   107  property  as  will  render  him  liable  as 

Mass.  199;  Curtis  v.  Mussey,  6  Gray  proprietor  for  a  libellous  publication. 

(Mass.)  260;  Detroit  Post  Co.  v.  Mc-  Where  a  printing  press  and  newspa- 

Arthur,    16    Mich.    447;     Scripps    v,  p^r  establishment  were  assigned  to  a 

Rielly,  38  Mich.   10.     Compare  Smith  person  merely  as  security  for  a  debt, 

V.  Ashley,  11  Mete.  (Mass.)  367;   An-  and    the    press    remained  in  the  sole 

drews  «.  Wells,  7  Johns.  (N.  Y.)  260;  possession    and    management   of  the 

Com.  V,  Buckingham,  Thatch.   C.  C.  assignor,    this    was    held    not    to    be 

20;  Com.  V,  Kneeland,  Thatch.  (Mass.)  such    an     ownership    in     the    person 

Cr.  Cas.  346.  holding  the  security  or  lien  as  would 

An  action  for  a  libel  cannot  be  main-  render  him  liable  to  an  action  as  pro- 
tained  against  the  publisher  of  a  news-  prietor.  Andres  v.  Wells,  7  Johns.  (N. 
paper,  if  he  has  no  knowledge,  at  the  V.)  260.  But  a  receiver  appointed  to 
time  of  publication,  that  the  article  take  charge  of  a  newspaper  was  held 
complained  of  is  libellous.  Hence,  if  liable  for  libellous  publications  in  Mar- 
he  publishes  an  article,  which  he  be-  tin  v.  Van  Schaick,  4  Paige  (N.  Y.) 
lieves  to  be  a  fictitious  narrative,  or  mere  479.  See  Kelly  v.  Hutton,  17  Weekly 
fancy  sketch,  and  does  not  know  that  it  Rep.  424;  Dayton  v.  Wilkes,  17  How. 
is  applicable  to  anyone,  he  cannot  be  Pr.  (N.  Y.)  510. 

held  responsible,  although  it  was   in-  1.  Littlejohn  v.  Greelv,  13  Abb.  (N. 

tended  by  the  writer  to  be  libellous,  and  Y.)  Pr.  41;  Negley  v,  Ykctkh^^  60  Md» 

to  apply  to  the  party  who  brings  the  176. 

action.     In  such  case  the  writer  only  8.  Ludwing  v,  Cramer,  ^3  Wis.  193; 

is    answerable  to    the    party    libelled.  R.  v.  Dover,  6  How.  St.  Tr.  546. 

Smith  V,  Ashley,  11  Mete.  (Mass.)  367.  The  master  printer  has  also  been  held 

But  in  Andres  v.  Wells,  6  Johns.  (N.  liable.     Rex  v,  Dover,  6  How.  St.  Tr. 

Y.)  260,  it  was  >!«/(/ that  an   action  for  547. 

libel   lies  against  the  proprietor  of  a  3.  Staub  v.  Van  Benthuysen,  36  La. 

gazette  edited  by  another,  though  the  pub-  An.  467;    Com.  v.  Blanding,  3  Pick. 

Hcation  was  made  without  the  knowl-  (Mass.)  304;  Rex  v.  Gridwood,  i  Leach 

edge  of  such  proprietor.     See  Perret  v,  142;  Rex  v,  Burdett,  4  Barn.  &  Aid.  95. 

Times    Newspaper,  25   La.   An.    170;  In  Belo  &  Co.  v.  Wren,  63  Tex.  723, 

McDonald  t;.  Woodru^,  2  Dil.  Cir.  C.  the  court  said :    "  The  fact  that  the  crime 

R.  244;  Buckley  v.  Knapp,  48  Mo.   152.  of  libel  may  have  been  completed  by  a 

In  Dunn  v.  Hall,  1  Ind.  344,  the  pro-  publication  of  the  paper  in  Galveston 

prietor  was  absent  and  the  paper  was  county  does  not   make   it  any   less  a 

in  charge  of  an  agent.    Held^  that  pro-  crime  to  circulate  the  number  con  tain - 

prietor  was  responsible.  ing  the  alleged  libellous  article  in  other 

The  editor  and  proprietor  of  a  news-  places.    By  the  common  law  the  sale 

paper  is  presumed  to  have  knowledge  of  each  copy  is  a  distinct  publication, 

of  its  contents.    Fry  v,  Bennett,  28  N.  and  hence  a  distinct  offence,  and  the 

Y.  (i  Tiffany)  324.  prosecutor    may    at    least    choose   for 

In  Mecabe  t/.  Jones,  10  Daly  (N.  Y.)  which  of  the  distinct  offences  he  will 

222,  it  was  keld^  that  the  owner  of  a  call   the  guilty   party   to  account    A 

majority  of  the  stock  of  a  newspaper  copy  of  the  paper  may  be  first  sold  to 

company  who  had  a  sort  of  a  supervi-  A,  then  one  to  B,  and  another  to  C; 

sion,  but  not  a  controlling    influence  but  because   the  publication    is    com- 

over  articles  published,  was  not  liable,  pleted  by  selling  to  A,  the  government 

it  appearing  that  he  had  no  knowledge  is  not  bound  to  select  that  particular 

of  or  connection   with   the  article  in  fact  as  the  one  upon  which  it  will  rely 

question.  One  to  whom  a  printing  press  to  prove  the  completion  of  the  offence. 

«uid  a  newspaper  establishment  were  as-  It  may  indict  for  either  of  the  sales,. 
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author,^  and  he  may  be  sued  without  joining  the  writer  as  a  de- 
fendant.* So  an  editor  is  not  bound  to  give  up  the  name  of  his  cor- 
respondent, and  if  he  refuses  to  do  so  no  blame  will  attach  to  him 
and  the  plaintiff  must  be  content  to  sue  the  proprietor  of  the 
paper.'  Nor  can  the  proprietor  of  a  newspaper  who  was  made  liable 
for  the  publication  of  a  libel  and  mulcted  sue  the  editor  for  contri- 
bution, though  the  libel  may  be  inserted  by  the  latter  without 
the  knowledge  or  consent  of  the  former.^ 

a.  Advertisements. — The  proprietor  of  a  newspaper  as  well 
as  the  advertiser  is  responsible  for  the  publication  of  a  libellous 
advertisement,'  and  if  the  editor  stands  in  the  position  of  one 
who  has  incautiously  published  a  libellous  advertisement  he  also 
is  liable.® 

b.  Republication. — ^A  newspaper  proprietor  is  liable  for  the 
republication  of  an  article  published  in  another  paper.^ 

c.  Criticisms  of  Public  Men. — Editors  have  the  full  liberty 
to  criticize  the  conduct  and  motives  of  public  men,  and  the 
measures  and  policy  of  government,®  but  the  discussion  must  be 

and  as  it  makes  no  difference  which  6.  Harrison  v.    Pierce,    i  Post  &  F. 

was  first  in  point  of  time,  so,  for  the  567.  See  Parret  v.  New  Orleans  Times, 

same  reason,  it  is  unimportant  in  what  25  La.  An.  170;  Robertson  v,  Bennett 

?iace  the  publication  first  took  place.  4^  N.  Y.  Superior  Ct.  66;    Sbnmons  v. 

'hese  principles  are  so  well  grounded  Holster,  13  Minn.  249;  Zier  t'.  Hofflin. 

in  the  law  of  libel,  that  they  would  not  731   Minn.  66;    s.  c,  53  Am.    Rep.  9; 

have  been  noticed  at  such  length  but  Holiday  v,  Ontario  Fanners*  Mut.  Im. 

for  the  zeal  and  earnestness  with  which  Co.,  33  Up.  Can.  Q^^B.  558. 

distinguished  counsel  have  urged  upon  It  is  no  libel  upon  a  dealer  in  coal  in 

the  court  a  contrary  doctrine.'^  L,  who  has  advertised  eenuine  Frank- 

1.  Doyle  V.  Lyon,  10  Johns.  447;  s.  lin  coal  for  sale,  to  publish  the  follow- 
c,  6  Am.  Dec.  346;  Perret  v.  New  ing  advertisement:  **Caution.  The  sab- 
Orleans  Tunes  newspaper,  25  La.  An.  scribers,  the  only  shippers  of  the  tn» 
X70'  <^nd  original  Franklin  coal,  notice  tlsat 

In  King  v.  Paine,  Mod.  163,  the  court,  other  coal  dealers  in  L  than  our  agent 

in  speaking  of   the  persons   who  are  J  S,  advertise  Franklin  coal.    We  take 

makers  or  publishers  of  a  libel,  observed  this  method   of  cautioning  the  public 

that  '*all  persons  who  concur  and  show  against  buying  of  other  parties  than  J 

their  assent  or  approbation  to  do  an  S,  if  they  hope  to  get  the  genuine  srti- 

unlawful  act  are  guilty;  so  that  murder-  cle,  as  we  have  neither  sold  nor  sbip- 

ing  a  man's  reputation  by  a  scandalous  ped  any  Franklin  coal  to  any  party  in 

libel  may  be  compared  to  murdering  L.,  except  our  agent,  J   S."     Boyntoo 

his  person,  for  if  several  are  assenting  v.  Remington,  3  Allen  (Mass.)  397. 

and    encouraging    a  man   in   the  act,  •.  Keyzor  v.  Newcomb,  i  Frost  &  F. 

though  the  stroke  was  given  by  one,  559. 

yet  all  are  gaWty  of  homicide."  T.  Williams  v.  Smith,  22  L.  R.  134. 

The  publication  of  any  communica-  If   a  countrv  newspaper  copy  and 

tion  with  or  without  the  name  of  the  publish  a  libellous  article  from  a  citr 

author  which  is  defamatory  and  false,  newspaper,  the  countrv   paper  makes 

subjects  the  publisher  as  well  as  the  the  article  its  own,  and'' is  liable  for  all 

author  to  damages  in  favor  of  the  party  damages  resulting  from  its  publicatba 

aggrieved.      Parret    v.    New    Orleans  in  the  country.    The  fact  that  it  bad 

Times  newspaper,  25  La.  An.  170.  previously  appeared  in  thecttv  paper  k 

2.  Ludwig  V.  Cramer,  53  Wis.  193.  no  defence;    it  will   not  even  tend  to 

3.  Harle   v.    Catherall,    14    L.    Tr.  mitigate  the  damages.  Talbutt  v  Clark. 
S02.  2  M.  &  Rob.  312;  Saunders  v.  MilKj 

4.  Colbum  V.  Patmore,  i  Cromp.  M.  M.  &  P.  520. 

&  R-  73-  «.  Negley  v.  Farrow,  60  Md.  158. 
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fair  and  legitimate.  If  one  goes  out  of  his  way  to  asperse  the 
personal  character  of  a  public  man  and  to  ascribe  to  him  base 
and  corrupt  motives  he  must  do  so  at  his  peril ;  and  must  either 
prove  the  truth  of  what  he  says  or  answer  in  damages  to  the 
party  injured.* 

d.  Candidates  for  Office. — The  same  rule  is  applied  to 
candidates  for  office.  Editors  may  publish  what  they  please  in 
relation  to  the  character  and  qualincations  of  the  candidate,  but 
they  are  responsible  for  the  truth  of  all  they  so  publish.*  What 
is  true  may  be  published  of  any  man»  public  or  private,  and  proof 
of  the  truth  of  the  charge,  under  a  plea  of  justification,  will  be  a 
complete  defence  in  a  civil  action.' 

e.  Reports  of  Judicial  Proceedings. — A  fair  and  impartial 
account  of  the  proceedings  in  a  court  of  justice  is,  as  a  general 
rule,  a  justifiable  publication.^  Proprietors  of  newspapers  are  not 
to  be  punished  for  publishing  a  fair,  full  and  true  report  of  judi- 
cial proceedings,  except  upon  actual  proof  of  malice  in  making 
the  report.* 

1.  Hamilton  v,  Eno,  8i  N.  Y.  ii6;  interview  between  plaintiff  and  one  of 

Negley  v.  Farrow,  60  Md.  ic8;  Shad-  its  reporters.    In  an  action  for  libel  the 

den  V.  McElwee,  86  Tenn.  140.  court  refused  to  charge  that,  if  the  jury 

A  newspaper  article  set  out  the  pro-  believed  "that  the  publication  corn- 
curing  of  a  pension  by  a  congressman  plained  of  is  a  fair  and  true  account  of 
in  a  case  of  fraudulent  enlistment,  and  the  interview,**  they  should  find  for  de- 
afterwards  used  the  following  language,  fendant.  Held  error,  the  truth  being 
-which  was  alleged  to  be  aimed  at  the  always  a  defence  to  a  civil  suit.  Press 
complaining  witness,  a  candidate  for  Co.  v,  Stewart  (Pa.),  14  Atl.  Rep.  51. 
public  office,  viz:  **Up  to  date,  Presi-  4.  Thompson  v.  Powning,  15  Nev. 
dent  Cleveland  has  not  seen  fit  .  .  .  195,  202;  Commonwealth  t;.  Blanding, 
to  tie  hungry  spoils  hunters  to  the  crib,  3  Pick.  (Mass.)  304;  Ackerman  v, 
-who  .  .  .  have  aimed  to  very  doubt-  Jones,  5  J.  &  Sp.  (N.  Y.)  42;  Stanley 
ful  pension  grants  and  anti-convict  v.  Webb,  4  SandfT  (N.  Y.)  21;  Cincin- 
labor  bills  to  catch  votes.**  Held,  that  nati  etc.  Co.  v,  Timberlake,  10  Ohio 
this  language  was  capable  of  being  con-  St.  548;  Hawkins  v.  Globe  Printing 
strued  as  charging  that  a  public  repre-  Co.,  10  Mo.  App.  174. 
sentative,  for  the  purpose  of  obtaining  The  editor  of  a  newspaper  has  a 
votes,  had  intentionally  pressed  for  the  right  to  publish  the  fact  that  an  indi- 
payment  of  public  money  on  very  vidual  has  been  arrested,  and  upon  what 
questionable  claims;  that  such  a  mean-  charge,  but  he  has  no  right,  while  the 
ing  was  defamatory.  State  v.  Schmitt,  charge  is  in  the  course  of  investigation 
49  N.  T.  L.  579.      '  before  the  magistrate,  to  assume  that 

S.  lung  V.  Root,  4  Wend.  (N.  Y.)  the  person  accused  is  guilty,  or  to  hold 

113;  s.  c,  21  Am.  Dec.  102;   Root  v.  iiim  out  to  the  world  as  such.     Usher  v. 

King,  7  Cow.  (N.  Y.)  613;  Wheaton  v.  Severance,  2  App.  9. 

Beecher  (Mich.),  33  N.  W.  Rep.  503;  5.  Ryalls  v.  Leader,  i  Ex.  L.  R.  298; 

Sweeney  v.    Baker,    13   W.   Va.  158;  Wason  v.  Walter,  L.  R.,  4Q.  B.  82; 

Com.  V,  Clapp,  4  Mass.  163;  Barr  v,  Davison  v,   Duncan,  7   E.  &    B.  231; 

Moore,    83    Pa.   St.    385;     Brewer    v.  Forbes  v.  Tohnson,  11   B.  Mon.  (Ky.) 

Weakly,  2  Overt.  (Tenn.)  99;  Lewis  v.  48;     Saunders     v.    Baxter,    6     Heisk. 

Few,  5  Johns.  (N.  Y.)  i;  Seely  v.  Blair,  (Tenn.)  369;  Stanley  v,  Webb,4Sandf. 

Wright   (Pa.)  358,  ^3;  Riley   v,  Lee  (N.  Y.)  26;  Ackerman  t^.  Jones,  5  J.  & 

(Ky.),  II  S.  W.  Rep.  713;  Walker  v.  Sp.  (N.  Y.)  42;  Johnson  v.  Brown,  13 

Hawley  (Conn.),  16  Atl.  Rep.  674.  W.  Va.  112,  131;  Cooley's  Const.  Lim. 

8.  Gathercole  v.  Miall,  15  M.  &  W.  448;  Townshend  on  S.'and  L.,  §§  221, 

321,340.344.  229;  Salisbury  v.  Uftion  &  Advertiser 

A     newspaper    company    published  Co.,  45  Hun  (N.  Y.)  120. 

what  purported  to  be  the  result  of  an  '^The  reason  for  this  rule,**  said  the 
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The  administration  of  the  law,  the  verdicts  of  juries,  the  con- 
duct of  suitors  and  their  witnesses,  are  all  matters  of  lawful  com- 
ment as  soon  as  the  trial  is  over.  Any  comment  pending  action 
is  a  contempt  of  court,  by  whomsoever  made ;  it  is  especially  so 
where  the  comment  is  supplied  by  one  of  the  litigants  or  his 
solicitor  or  counsel.*  So  every  impartial  and  accurate  report  of 
any  proceeding  in  a  public  law  court  is  privileged,  unless  the  court 
has  itself  prohibited  the  publication,  or  the  subject-matter  of  the 
trial  be  unfit  for  publication.  Though  the  publication  of  such 
proceedings  may  be  to  the  disadvantage  of  the  particular  individ- 
ual concerned,  yet  it  is  of  vast  importance  to  the  public  that  the 
proceedings  of  courts  of  justice  should  be  universally  known. 
The  general  advantage  to  the  country  in  having  these  proceedings 
made  public  more  than  counterbalances  the  inconveniences  to 
the  private  persons  whose  conduct  may  be  the  subject  of  such 
proceedings.* 

court    in  Thompson    v.  Powning,   15  v.  Hales,  26  W.  R.  371,  it  was  keldHbax 

Nev.  195,  203,  *4s  that  the  public  have  a  the  report  of  an  ex  parte  applicatioo 

right  to  know  what  takes  place  in  a  made  to  a  police  magistrate  w^s  priv- 

court  of  justice,  and  unless   the  pro-  ileged,  and  notwithstanding  the  magis- 

ceedings  are  of  an   immoral,  blasphe-  trate  decided  that  he  had  no  jurisdk- 

mous,  or  indecent  character,  or  accom-  tion. 

panied    with  defamatory   observations  8.  Rex  v,  Wright,  8  T.  R.  293,  298; 

or  comments,  the  publication  is  privi-  Cowley  v,  Pulsifer,  137  Mass.  592;  &c^ 

leged.*'  S^  -^i"*  ^^P*  31^*     Sc^  A^so  Davison  r. 

While  the  publication,  without  mal-  Duncan,  7  £1.  &  Bl.  229,  231;  Wason?. 

ice  of  a  fair  and    true  report  of  ju-  Walter,  L.  R.,  4  Q^  B.  7-^,   SS;  Coxn- 

dicial   proceedings    is    privileged,    the  monwealth  v.  Blanding,  3  Pick.  (Mas&.) 

publication  must  not  be  garbled  so  as  314;  Curry  v.  Walter,  x  Bos.  &  PuL  525. 

to  misrepresent.     It  need  not,  however,  The  chief  advantage  to  the  coantnr 

be  reported  verbatim^  or  embrace  the  which  we  can  discern,  and  that  whicK 

entire  proceeding.     Salisbury  v.  Union  we  understand  to  be  intended  bv  the 

&  Advertiser  Co.,  45  Hun  (N.  Y.)  120.  text,   is   the    security    which    publicitY 

1.  Thomas  v,  Croswell,  7  Johns.  (N.  gives  for  the  proper  administration  of 

Y.)  264;  6.  c,  5  Am.  Dec.   269;  Mc-  justice.    It  used  to  be  said   sometimes 

Bee    V.  Fulton,    46    Md.    403;    Com.  that  the  privilege  was  founded  on  the 

V.    Blanding,    3     Pick.    (Mass.)    304;  fact  of  the  court  being  open  to  the  pub- 

Treses   v,   Maddox,  11    La.    An.   206;  lie.     Patteson,    J.,    in    Stockdale   r. 

s.  c,  66  Am.  Dec.  198;  Cowley  v,  Pul-  Hansard,  9   A.  &  E.  i,  212.     TWs.  30 

sifer,  137  Mass.  392;  s.  c,  50  Am.  Rep.  doubt,  is  too  narrow,  as   suggested  bv 

318.  Lord  Chief  Justice  Cockburx.  ii 

In  McBee  v.  Fulton,  46  Md.  403,  it  is  Wason  v.  Walter,  L.  R.,  4  Qj,B.  73.  but 
keid  that  newspaper  and  other  reports  the  privilege  and  the  access  of  the  puih 
of  proceedings  of  courts  of  justice  are  lie  to  the  courts  stand  in  reason  upon 
privileged,  and  this  extends  to  prelimi-  common  ground.  Lewis  t».  Levy,  El- 
nary  examinations  before  justices  of  Bl.  &  El.  537,  558.  It  is  desirable  tba.t 
the  peace,  and  the  rule  is  not  altered  the  trial  of  causes  should  take  place 
by  the  facts  that  the  accused  person  under  the  public  eye,  not  because  the 
permits  such  proceedings  to  be  exparte^  controversies  of  one  citizen  with 
and  that  the  result  is  his  discharge,  another  are  of  public  concern,  but  be- 
The  reports,  however,  though  they  cause  it  is  of  the  highest  moment  that 
need  not  be  verbatim^  must  be  sub-  those  who  administer  justice  shou'id 
stantially  correct,  and  not  garbled  or  always  act  under  the  sense  of  pufa£k 
partial,  and  made  ^(^na^f^^  and  without  responsibility,  and  that  every  citizen 
malice.  A  stricter  rule  formerly  pre-  should  be  able  to  satisfy  himself  wttix 
vailed  in  England.  Duncan  v.  Thwaites,  his  own  eyes  as  to  the  mode  in  ^whkfa  a 
3  B.  &  C.  5to;  but  in  the  case  of  Usill  public  duty  is  performed. 
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If  the  publication  is  accompanied  with  defamatory  comments,  it 

becomes  illegal  and  libellous.^  So  it  is  libellous  to  publish  a 
pleading  of  one  party  in  a  newspaper,  or,  it  would  seem,  the  whole 
proceedings,  before  the  matter  has  come  to  be  heard.* 

If  these  are  not  the  only  grounds  v.  Brooks,  26  How.  Pr.  436;  Thomas  v. 

upon  which  fair  reports  of  iudicial  pro-  Croswell,  7    Johns.   264;    5  Am.  Dec. 

ceedings  are  privileged,  all  will  agree  269;   McBee   v,  Fulton,  47   Md.  403; 

that  they  are  not  the   least  important  Andrews   v.  Chapman,  3   Car.  &   I^ 

ones.    And  it  is  clear  that  they  have  no  288;  Pittock  v.  O  Neill,  63  Pa.  St.  253; 

application  whatever  to  the  contents  of  3    Am.   Rep.   544;    Stiles   v,  Nokes,  7 

a  preliminary  written  statement  of  a  East  493;  Goodshalk  v,  Metzgar,  (Pa.) 

claim  or  charge.    These  do  not  consti-  17  Atl.  Rep.  215. 

tute  a  proceedingin  open  court.  Knowl-  niustratlons. — It  is  not  a  fair  com^ 

edge  of  them  throws  no  light  upon  the  ment  on  any  legal  proceedings  to  in^ 

administration  of  justice.    Both  form  sinuate  that  a  particular  witness  com- 

and  contents  depend  wholly  on  the  will  mitted  perjury  in  the  course  of  them, 

of  a  private  individual,  who  ma^'  not  be  Roberts  v.  Brown,  10  Bing.  519;  Stiles 

even  an  officer  of  the  court.    It  would  v.  Nokes,   s.  c,  Carr  v,  Jones,  7  East, 

be  carrying  privilege  farther  than  we  493;  Littler  v,  Thompson,  2  Beav.  129; 

feel  prepared  to  carry  it,  to  say  that,  by  Felkin  v,  Herbert,  33  L.  J.^Ch.  294. 

the  easy  means  of  entitling  and  filing  it  It  is  not  a  fair  comment  on  a  criminal 

in  a  cause,  a  sufficient  foundation  may  trial  to  suggest  that  the  prisoner,  though 

be  laid  for  scattering  any  libel  broadcast  acquitted,  was  really  guilty.    Lewis  v, 

with  impunity.  See  Sanford  v,  Bennett,  Walter,  4  B.  &  Aid.  605;  Risk  Allah 

24  N.  Y.  20,  27;  Lewis  v.  Levy,  El.  Bl.  Bey  v.  Whitehurst  and  others,  i8  L.  T- 

&  El.  537;  Barber  v.  St.  Louis  Dispatch  615. 

Co.,  3  Mo.  App.  377;  Cowley  v.  Fulsi-  A  newspaper  may  comment  on  the 

fer,  137  Mass.  392.  conduct  of  magistrates  in  dismissing  a 

Oonfinement   of  Persons   Without   a  case  without  hearing  the  whole  of  the 

Oiarge. — It  is  a  matter  of  privilege  to  evidence,  or  in  committing  the  prisoner 

call  public  attention  to  the  act  of  a  for  trial  on  insufficient  evidence;  but  it 

judicial  officer    in  ordering  a  person  must  not  impute  that  in  so  doing  they 

into    confinement    without    a    charge  acted  deliberately  and  consciously  from 

against  him,  or  in  requiring  bail  in  an  political  motives.     Hibbins  v.  Lee,  4  F. 

amount    which,  considering   the  pris-  &  F.  243. 

oner*s  probable  means  and  position  in  A  newspaper  may  comment  on  the 

life,  he  is  unable  to  pay ;  these  are  vio-  evidence  given  by  any  particular  witness 

lationsof  the  most  important  guaranties  in  any  enquiry  on  a  matter  of  public 

of  constitutional  freedom,  and  are  mat-  interest;  but  may  not  go  the  length  of 

ters  of  public  concern.    Miner  v.  De-  declaring  such  evidence  to  be  "mali- 

troit  etc.  Tribune  Co.,  49  Mich.  358.  ciously  or  recklessly  false."     Headley  v, 

Wliat  Are  Hot  PrlTlleffed.— The  publi-  Barlow,  4  F.  &  F.  224. 
cation  of  a  statement  made  by  a  justice  The    Morning    Post    published     an 
of  what  had  been  said  by  persons  ap-  article  on  a  trial  which  had  greatly  ex- 
plying  to  him   for  a  warrant,  which  cited  public  attention,  giving  a  highly 
statements  do  not  appear  in  any  affida-  colored  account  of  the  conduct  of  the 
vit  nor  were  made  as  part  of  a  hearing,  attorneys  on  one  side,  concluding  with 
are    not    privileged.      McDermott    v.  the  sweeping  condemnation — ^^'Messrs. 
Evening  Journal  Association,  43  N.  J.  Quirk,  Gammon  and  Snap  were  fairly 
L.  488.  equalled   if  not  outdone,"   alluding  to 
1.   Thomas    v,  Croswell,    7    Johns,  the  notorious   firm  of  pettifoggers  in 
(N.      Y.)      264;     Com.     V,      Bland-  "Ten  Thousand  a  Year."    This  account 
^i^^f    3    P^ck.    (Mass.)  304;   Clark    v.  of  plaintiff 's  conduct  was  taken  almost 
Binney,  2  Pick.  (Mass.)  113,  117;  Hey-  verbatim  from  the  speech  of  counsel  on 
ward  v.  Cuthbert,  4  McCord  (S.  Car.)  the  other  side,  and   no  allusion    was 

f54;    Roberts  v.  Brown,  10  Bing.  519;  made  to  the  evidence  subsequently  pro- 

*lint  V.  Pike,  4  Bam.  &  Cr.  473;  Stan-  duced  to  rebut  his   statements.    Held 

ley    V.  Webb,  4  Sandf.    (N.  Y.)   21;  actionable.    Woodgate  t^.  Ridout,  4  F. 

Godshalk  v,    Metzgar   (Pa.),   17   Atl.  &  F.  202. 

Rep.  215;  Salisbury  v.  Union  &  Adver-  S.  Cincinnati  Gazette  Co.  v,  Timber- 

tieer  Co.,  45  Hun  (N.  Y.)  120;  Edsall  lake,   10  Ohio  St.  548;  Thompson  v, 
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An  accurate  report  of  a  portion  of  a  judicial  proceeding  will 
still  be  privileged,  if  it  does  not  purport  to  be  a  report  of  the 
whole.  Thus,  where  a  trial  lasts  more  than  one  day,  reports  pub- 
lished  in  the  newspapers  each  morning  are  protected.*  Where  a 
man  publishes  a  portion  only,  when  it  is  in  his  power  to  publish 
the  whole,  this  fragmentary  publication  will  be  evidence  of  malice, 
if  the  part  selected  and  published  tells  more  against  the  plaintifl 
than  a  report  of  the  whole  trial  would  have  done.* 

The  privilege  attaching  to  fair  and  accurate  reports  may  be  re- 
butted by  proof  of  actual  malice.  Reports  of  judicial  proceedings 
are  not  absolutely  privileged,  by  whomsoever  published .• 

/.  When  Not  Privileged. — The  reports  of  judicial  proceed- 
ings, although  fair  and  accurate,  are  not  privileged,  and  are  indeed 
illegal,  where  the  court  has  itself  prohibited  the  publication,  as  it 
frequently  did  in  former  days.*  Where  the  subject  matter  of  the 
trial  is  an  obscene  or  blasphemous  libel,  or  where  for  any  other 
reason  the  proceedings  are  unfit  for  publication,  it  is  not  justili- 

Powning,  15  Nev.  195,  202;  Kelley  v.  Matthews  t;.  Beach,  5  Sand.  2<6;  Usher 

Lafitte,   28  La.  An.  435;    Cowley    v,  v.  Severance,  20   Me.  9;  37  Am.  Da 

PuUifer,  137  Mass.  ^96;  In  re  Chelten-  33.  Contra^     McBee  v.  Fulton,  46  Mi 

ham  L.  R.,  8  Eq.  5S0;  Bowden  v,  Rus-  403;  28  Am.  Rep.  465. 

«el],  46  L.  T.  (N.  S.)  Ch.  414;  Cann  v,  1.  Odgere  L.  &  S.  258.    • 

Cann,  3  Hare  333;  s.  c,  2  Dick.  795;  Where  judicial  proceedings  last  more 

-also   Weston    v.  Dobniet,  Croke  Jiac.  than  one  day,  and  their  publication  i> 

432;  Lake  v.  King,  i  Saund.  120;  Rex  not  expressly  forbidden  by  the  coon  < 

V,  Creevy,  i  Maule  &  S.  27^;  Flint  v.  report  published  in  a  newspaper  e^efr 

Pike,  4  Barn.    &   C.  ^73;    McGregor  morning  of  the  proceedings  of  the  pre 

V.  Thwaites,  3  Barn.  Si  C.  473;  Com.  ceding    day,  is  privileged,   if  Orif  ^ 

■V.    Blanding,    3    Pick.    (Mass.)     304;  accurate;  but  all  comment  ontheca^^ 

Rex  V.  Wri^t,  8  Tenn.  293;  Wason  v.  must  be  suspended  till  the  proceedings 

Walter,  L.  R.,  4  Q.  B.  73;  Stockdale  v,  terminate.     Lewis  v.  Levy,  E.  B.  &  E- 

Hansard,  9  Ad.  &  El.  i ;  Lewis  v.  Levy,  537. 

£1.,  B.  &  El.  537;  Sandford  v.  Bennett,  2.  Odgers  L.  &  S.  2c8. 

24  N.  Y.  20;  Barber  v,  St.  Louis  Di«-  Where  the  plaintiff  in  a  trade  nurfe 

patch  Co.,  3  Mo.  App.  377;  Barrows  v.  case  failed  on  all  points  but  one.  a^ 

Bell,  7  Gray  (Mass.)  301.  afterwards  published  a  '^caution**  to  the 

The   publication   in  a  newspaper  of  trade,  which  stated    the  effect  oftbr 

the  contents  of  a  petition  for  the  re-  judgment  accmrately  ao  far  as  it  va.5  ir 

moval  of  an   attorney   from   the    bar,  his  favor,  but  omitted  all  allusion  to  tbe 

filed  in  the  office  of  the  clerk  of  the  parts  of  the  subject  in  defendants  fa^o- 

supreme  court  in  vacation,  but  which  has  North,  J«,  held  the  report  unfair,  and 

not  been  presented  to  the  court  or  en-  granted   an   injunction   restraining  tt« 

teredon  the  docket,  and  which  includes  circulation.     Hay  ward  &  Co   v,  Hav 

actionable   allegations  unless  justified,  ward   &   Sons,  34  Ch.   D.   198.   The 

although  the  publication  is  a  fair  and  judgment  or  summing  up  of  the  learoe: 

correct  report  of  the  petition,  is  not  judge  may  always  be  separatelr  Y^ 

privileged.      Cowley   v.   Pulsifer,    137  lished;  for  it  is  a  distinct  part  of  t^■<^ 

Mass.  396.     A  newspaper  has  no  right  proceedings,  not  affected  by  anj  other- 

to  publish  the  contents  of  an  ex  parte  complete  in  itself  and  fairly  eevenbR 

affidavit  made  to  obtain  the  plaintiff's  from  the  rest;  it  is  also  presumabt.^  < 

arrest  on  a  criminal  process,  unless  the  fair  summary  of  the  whole  proceeding^ 

charge  made  by  the  affidavit  be  true.  Mil issich  t;.  Lloyds  (C.  A.),  46L.JA 

Cincinnati  etc.  Co.  v.  Timberlake,  10  P.  404. 

Ohio  St.  548;  Hufft;.  Bennett,  4  Sand.  3.   Stevens  v,  Sampson,  5  Ex.D.S3- 

120;  Stanley  v.  Webb,  4  Sand.  21;  78  Odgers  L.  &  S.  a6i;  Coleman  tr.  Har 

Am.  Dec.  285;  Tresca  v.  Maddox,   11  tlepool  Harbor  &  R.  Co.,  2  I^T. /^ 

La.     An.    206;    66    Am.     Dec.    198;  4.  Odgers  L.  &  S.  253.    **£verjr  oocit 
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able  to  publish  even  a  fair  and  accurate  report  of  such  proceed- 
ings; such  a  report  will  be  indictable  as  a  criminal  libel.* 

g.  Proceedings  Before  Grand  Jury. — The  publication  of 

proceedings  before  a  grand  jury  is  not  privileged.* 

A.  Reports  of  Legislative  Proceedings. — A  newspaper  is 
not  liable  in  damages  for  libel  in  publishing  reports  of  legislative 
proceedings.* 

-has  the  power  of  preventing  the  publi-  parte^  could  not  afterwards  be  used  in 
-cation  of  its  proceedings  pending  litiga-  judicial    proceedings.      Parties    whose 
tion."    Per  Turner,  L.  T.,  in  Brook  v,  conduct  wasthe  subject  of  enquiry  before 
Evans,  39  L.  J.  Ch.  616.    But  such  a  it  were  not  permitted  to  appear,  and  its 
prohibition  now  is  rare.     And  see  Levy  proceedings  were  conducted  in  secret, 
V.  Lawson,  £.  B.  &  £.  560.  with  clos^  doors,  the  public  being  ez- 
1.  Odgers  L.  &  S.  254;  Re  Evening  eluded.    The  evidence,  after  being  taken 
News,  3  Times   L.  R.  255.    Richard  before  the  committee,  was  to  be  filed, 
Carlile  on  his  trial  read  over  to  the  and  it  was  filed,  in  the  attorney  gen- 
jury   the   whole  of   Paine's    "Age    of  eraVs  office,  where  a  copy  of  ft  was 
Reason,"  for  selling  which  he  was  in-  procured,  containing  libellous  matter, 
dieted.    After  his  conviction  his  wife  which   was  published  in  a  newspaper, 
published  a  full,  true  and  accurate  ac-  Held: 

count  of  his  trial,  entitled  "The  Mock  (i)  The  committee  was  an  irregular 

Trial  of  Mr.  Carlile,"  and  in  so  doing  and  irresponsible  committee,  exercising 

republished  the  whole  of  the  "Age!  of  doubtful   powers,  and    formed  for  no 

Reason"  as   a  part  of  the  proceedings  purpose  connected  with  the  duties  of 

at  the  trial.     Held^  that  the  privilege  the  body  from  which  it  derived  its  ap- 

usually  attaching  to  fair  reports  of  ju-  pointment. 

<licial  proceedings  did  not  extend   to  (2)  The  proceedings  of  such  a  com- 

«uch  a  colorable     reproduction    of  a  mittee  have  no  claim  to  be  regarded 

blasphemous  book;   and  that  it  is  un-  even  as  a  preliminary  examination  in 

lawful  to  publish  even  a  correct  account  the  legal  sense  of  the  term, 

of  the  proceedings  in  a  court  of  justice,  (3)  The  public  policy  which  required 

if  such  an  account  contains  matter  of  a  the  proceedings  to  be  kept  secret  was 

scandalous,  blasphemous,  or  indecent  violated    by  their  publication    in  the 

nature.     R.  v,  Mary  Carlile,  3  B.  &  newspaper. 

Aid.  167;  R.  V.  Creevey,  i  M.  &  S.  182.  (4)  The  proceedings  of  such  a  com- 

2.   McCabe  v,   Cauldwell,   18   Abb.  mittee,  when  published,  cannot  be  re- 

(N.  Y.)  Pr.  377.  warded  as  privileged,  and  the  publisher, 

8.  Sec  Belo  v.  Wren,  63  Tex.  686,  if  the  matter  be  defamatory,  is  respon- 

723;  Terry  V.  Fellows,  21  La.  Ann.  375.  sible  in  damages  to  the  party  injured. 

A  newspaper  is  not  liable  in  damages  Belo  v.  Wren,  63  Tex.  680. 

for  libel  in  publishing  the  testimony  of  The    presentation    of   a  petition   to 

witnesses  given  before  an  investigating  parliament  imputing  the  character  of 

committee  of  the  congress  of  the  United  one    of    Her    Majesty's   judges,    and 

States.     In  giving  publicity  to  such  evi-  praying  fpr  an  enquiry,  and  for  his  re- 

dence     through   the    newspapers     the  moval  from  office  should   the   charge 

privilege  of  the  press  is  not  abused,  prove  true,  is  a  matter  of  high  pubHc 

Terrj'  v.  Fellows,  21    La.   Ann.   yj^.  concern,  on  which  all  newspapers  may 

A  committee  was  created  by  the  legis-  comment,  and  in  severe  terms.    So  is 

lature,  from  its  members,  to  sit  after  its  the  debate  in  the  house  on  the  subject 

adjournment,  and  -for  the  purpose  of  of  such  petition.    W^son  v,  Walter,  L. 

obtaining  evidence  by  which  the  State's  R.,  4  Q^,  B.  73.    The  presentation  of  a 

counsel  might  be  guided  in  instituting  petition   to  parliament  aeainst  quack 

criminal  prosecutions  against  the  per-  doctors  is  matter  for  public  comment. 

petrators  of  land  frauds  and  forgeries.  Dunne  v.  Anderson,  3  Bing.  88.    Evi- 

It  Mras  not  the  purpose  of  the  committee  dence  given  before  a  royal  commission 

to  do  anything  in  aid  of  legislation  or  is  rcidXXtx publici  juris ^  and  everyone  has 

to  report  to  any  body;  it  determined  a    perfect    right    to    criticize    it.    Per 

nothing,  exercised  its  judgment  on  no  Wickbns,  V.  C,  in  Mulkem  v.  Ward, 

question  requiring  its  judicial  action,  L.  R.,  13  £q.  622.     So  is  evidence  taken 

and  evidence  taken  before  it,  being  ex  before  a  parliamentary  committee  on  a 

323 


Libti.  LIBEL  AND  SLANDER.         Vnrm«iAi 

i.  Reports  of  the  Proceedings  of  Societies  Generally, 

— A  publication  by  a  member  of  a  society  of  a  true  account  of 
the  proceedings  of  that  society  is  privileged.* 

j\  Affairs  of  State. — The  conduct  of  all  public  servants,  the 
policy  of  the  government,  our  relations  with  foreign  countries,  all 
suggestions  of  reform  in  the  existing  laws,  and  all  other  matters 
which  touch  the  public  welfare,  are  clearly  matters  of  public  in- 
terest,  and  are  privileged.  Editors  have  a  right  to  comment  on 
those  acts  of  public  men  which  concern  them  as  citizens,  if  they 
do  not  make  their  commentary  a  cloak  for  malice  and  slander.^ 

k.  Negligence  of  Publisher. — In  an  action  for  newspaper 
libel  the  haste  incident  to  issuing  the  paper,  xht  time  at  which  the 
libellous  article  was  handed  in,  and  the  sufficiency  of  the  force 
employed  on  the  paper  for  gathering  the  news  and  preparing  and 
supervising  articles  for  publication,  may  be  considered  as  being  on 
the  question  of  the  publisher's  negligence.* 

/.  Negligence  of  Reporters. — Newspaper  reporters  are  to 
be  judged  by  the  same  standard  as  other  persons,  in  respect  to 
the  care  to  be  observed  to  prevent  mistakes  in  what  they  give  to 
the  public* 

m.  Remedy. — The  common  law  remedy  allows  to  a  person  in- 

local  gas  bill.     Hedlej  v.  Barlow,  4  F.  an  incorporated  society  for  promotinf 

&  F.  2244  female  medical  education,  in  their  an- 

At  Common  Law. — Even  if  the  whole  nual  report,  of  a  '^caution  to  the  pub- 
house  ordered  the  publication  of  par-  lie*'  against  trusting  a  person  who  had 
liamentary    reports     and     papers,   no  formerly  been  employed  to  obtain  and 
privilege  'attached.     R.    v.   Williams  collect    subscriptions    in    their  behalf. 
(1686),     2     Shower    471;     Comb.    18  but  has  since  been  dismissed,  is  justified 
(see,    however,     the      comments     on  so  far  only  as  it  is  made  in  good  £uth. 
this    case    in    R.    v.    Wright     (1799),  and  required  to  protect  the  corporatioo 
8    T.    R.    293);     Stockdale    v,    Han-  and  the  public  against  false  represenu- 
sard  (1839),  2   Moo.  &.Rob.  9.    But  tions  of  that  person;  and  the  questioos 
now,  by  stat.  3  and  4  Vict.,  ch.  9,  all  whether  the    directors    have   acted  in 
reports,  papers,  votes  and  proceedings,  good  faith,  and  have  not  exceeded  their 
ordered  to  be  published  by  either  house  privilege,  are  for  the  jury.    Gassett  r. 
of    parliament,  are    made    absolutely  Gilbert,  6  Gray  (Mass.)  94. 
privileged,  and  all  proceedings  at  law,  8.   Parmiter  v.  Coupland,  6  M.  &  ^» 
civil  or  criminal,  will  be  stayed  at  once  108. 

on  the  production  of  a  certificate  that  All  appointments  by  the  govemmeot 

they  were  published  by  order  of  either  to  any  office  are  matters  of  public  con* 

house.    (See  the  act  in  appendix.)  The  cem.     Sejrmour  v.  Butterworth,  3  F. i 

only  case  under  the  act  is  the  second  F.  372. 

case  of  Stockdale  v,  Hansard  (1840),  11  The  appointment  of  a  Roman  Cath- 

A.  &  E.  253,  297.  olic  to  be  calendarer  of  State  papers  L«^ 

A  petition  to  parliament  is  abso-  a  matter  of  public  concern.  TumboU 
lutely  privileged,  although  it  contain  v.  Bird,  2  F.  &  F.  ^08;  Lefroy  v.  Burn- 
false  and  defamatory  statements,  side  (No.  2),  4  L.  R.  Ir.  556. 
(Lake  v.  King,  i  Sauna.  131.  So  is  a  A  report  of  the  Board  of  Adnu- 
petition  to  a  committee  of  either  house,  ralty  upon  the  plans  of  a  naval  archi- 
(See  Kane  v.  Mulvany,  Ir.  R.,  2  C.  L.  tect,  submitted  to  the  Lords  of  the  Ad- 
402.)  But  a  publication  ot'  such  a  pe-  miralty  for  their  consideration  is  & 
dtion  to  others  not  members  of  the  matter  of  national  interest.  Hen^rood 
house  is,  of  course,  not  privileged,  v,  Harrison,  L.  R.,  7  C.  P.  606. 
Odgers  L.  &  S.  186.  3.   Scripps  v,  Reilly,  38  Mich.  10. 

1.  Barrow  v.  Bell,  7  Gray  (Mass.)  301.  4.  Park  v.  Detroit  "rrec  Press  Co,  ^^ 

The  publication,  by  the  directors  of  Ohio  L.  J.  19. 
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jured  by  a  libel:  Firsts  special  damages  for  every  injury  of  a  pecu- 
niary nature  resulting  from  the  wrong,  which  he  has  to  both  plead 
and  prove,  and  second^  general  damages  to  his  standing  and  repu- 
tat  ion,  which  the  law  presumes  without  proof  from  the  fact  of  the 
publication  of  libel  actionable  per  se.     Malice  is  the  gist  of  every 
action  for  libel ;  *  either  malice  in  fact,  consisting  of  improper  and 
unjustifiable  motives,  or  constructive  malice,  which  the  law  pre- 
sumes without  proof  from  the  fact  of  the  falsity  of  the  publica- 
tion.   Evidence  of  intention,  that  is,  of  the  absence  of  malice  in 
fact,  is  always  admissible,  where    the   communication   is  privi- 
leged,   in    justification,   and    where     it     is    not     privileged    in 
mitigation,    of     damages.*       A     retraction    is    always    admis- 
sible in  mitigation.^     When  a  newspaper  article  is  libellous  and 
•does  not  appear  to  be  privileged  it  is  presumed  to  be  false  and 
malicious,  and  no  other  evidence  of  falsehood  is  necessary  than 
the  publication  itself  in  order  to  establish  a  prima  facie  case  for 
the  plaintiff.^    The  law  in  all  such  cases  implies  malice ;  in  other 
-words,  it  says  you  have  no  right  to  libel  another,  whatever  may 
Jiave  been  the  motive  or  intention.*     So  if  the  publication  is  false 
the  law  will  imply  malice,  though  the  editor  believed  it  to  be  true 
and  acted  in  good  faith ;®  and  where  malice  is  implied,  exemplar}^ 
damages  may  without  proof  be  awarded.      But  if  the  communica- 
tion be  privileged,  express  malice  must  be  proved  by  the  plaintiff 
before  he  can  recover.'' 

1.  Negley  v.  Farrow,  60  Md.  176.  corrected  in  the  paper  as  soon  as  it  was 

a.  Evening  News  Assoc,  v.  Tryon,*42  brought  to  the  attention  of  the  editor. 

Mich.  549.  The  words  "actual  damages"  shall  be 

8.  Allen  v.  Pioneer  Press  Co.,  4i^N.  construed    to  include  all  damages  the 

W.  Rep.  936.  plaintiff  may  show  he  has  suffered  in 

4.  Dixon  V,  Allen,  60  Cal.  208;  King  respect  to  his  property,  business,  trade, 
V.  Root,  4  Wend.  (N.  x  .)  133;  s.  c,  21  profession  or  occupation,  and  no  other 
Am.  Dec.  103;  Negley  v.  Farrow,  60  damages.  The  Michigan  statute  was 
Md.  177;  Smith  v,  Bradwell,  11  Met.  A«/cf  unconstitutional  in  Park  t^.  Detroit 
(Mass.)  369;  Thompson  v,  Powing,  15  Free  Press,  29  Albany  L.  J.  315. 
Nev.  208.  Campbell,  J.,  said:     "ft  purports  to 

5.  Negley  v.  Farrow,  60  Md.  177.  confine     recovery     in     certain     cases 

6.  Littlejohn  v,  Greely,  13  Abb.  (N.  against  newspapers  to  what  it  calls 
Y.)  Pr.  41.  *actual  damages,  and  then  defines  actual 

7.  Illinois  etc.  R.  &  Coal  Co.  v.  Ogle,  damages  to  cover  only  direct  pecuniary 
92  III.  353;  Root  V.  King,  4  Wend  (N.  loss  in  certain  specified  ways,  and  none 
Y.  113;  Garrett  v.  Dickerson,  19  Md.  other.  In  some  of  these  defined  cases 
^18;  Bowden  v,  Bailes,  lox  N.  Car.  the  proof  of  any  damages  in  this  sense 
^12;  Snydam  t;.  Moffatt,  i  Sandf.  (N.  would  be  impracticable,  and  in  all  it 
Y".)  459;  Littlejohn  v.  Greeley,  13  Abb.  would  be  very  difficult.  They  are  con- 
i  NT.  Y.)   Pr.  41 ;  Holt  v.   Parsons,  23  fined  to  damages  in  respect  to  property, 

^ex.  9  Babonnean  v,  Farrell,  15  C.  B.  business,  trade,  profession  or  occupa- 

360.  tion.     It  is  safe  to  say  that  such  losses 

Baoaiit  Statutes. — By  statutes  re-  cannot  be  the  true  damage  in  a  very 

centlj  passed  in  Michigan  and  Minne-  large  share  of  the  worst  cases  of  libel. 

sota^  the  plaintiff  can  recover  only  ac-  A    woman   who    is    slandered  in   her 

tual  damages  if  it  appears  that  the  pub-  chastity  is,  under  this  law,  usually  with- 

lication  was  made  in  good   faith,  and  out    any    redress    whatever.     A    man 

.did  not  involve  a  criminal  charge;  but  whose  income  is  from  fixed  investment 

-its  falsity  was  due  to  a  misapprehen-  or  salary  or  official  emolument  or  busi- 

tjsion  of  the  facts  and  that  the  error  was  ness    not  impending  upon  his  repute 
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could  lose  no  money  directly  unless  re-  ute    to  the   legislature   the   mcmstrous 
moved  from  the  title  to  receive  his  m-  wrong  of  shielding  the  intended  malice 
come    by  reason  of  the    libel,   which  of  writers,  who  impose  on  fair  minded 
could     seldom     happen.       If     contra-  publishers,  from  responsibility  for  news- 
dieted  soon,  there  could  be  practical l|r  paper    libels,    because    the    publishers, 
no  risk  of  this;  and  the  same  is  true  themselves  may  be  innocent  of  deceit^ 
concerning  most  business  losses.    The  or  of  making  the  publishers  responsible 
cases  must  be  very  rare  in   which   a  for  the  fiill  degree  of  actual  malice  in 
libel  will    destroy   business  profits  in  the  writer  who  misinforms  them.'' 
such  a  way  that  the  loss  can  be  di-  The  supreme  court  of  Minnesota,  in 
rectly  traced  to  the  mischief.    There  Allen  v.  Pioneer  Press  Co.,  41   N.  \V. 
could  never  be  any  such  loss  when  em-  Rep.  936,  passed  upon  the  validity  of  a 
ployers  or  customers  know  or  believe  libel  law  similar  to  the  one  lately  de- 
the  charges  unfounded.    The    statute  clared  unconstitutional  bv  the  Michi- 
does  not  reach  cases  where  a  libel  has  gan     supreme    court.      'The    supreme 
operated  to  cut  off  chances  of  office  or  court  of  Minnesota  directly  and  flatly 
employment  in  the  future,  or  broken  up  controverts  the  reasoning  and  conclii- 
or  prevented  relationships  not  capable  sion  of  the  Michigan  case  and  holds, 
of  an  exact  money  standard,  or  pro-  that  the  statute  is  constitutionaL     The 
duced  that  intangible  but  fatal  influence  court  says:  "While  the   views  of  that 
Which    suspicion,    helped    by  ill  will,  learned    court,  and    especially   of  the 
spreads  beyond  recall  or  reach  by  apol-  eminent  jurist  who  wrote  the  ofMniok 
ogy  or  retraction.    Exploded  hes  are  in  that  case,  are  entitled  to  very  great 
continually    reproduced    without    the  weight,  yet  we  think  they  hardly  have 
antidote,  and  no  one  can  measure  with  the  authority  of  a  decision  of  the  ques- 
any    accurate    standard    the    precise  tion,  because  it  was  really  not  in  the 
amount    of    evil    done     or    probable,  case,  inasmuch  as  the  court  ketd  that 
There  is  no  room  for  holding  in  a  con-  the   publication    involved    a    crimioal 
stitutional  system  that  private  reputa-  charge,  and  hence  was  not  within  the 
tion  is  any  more  subject  to  be  removed  operation    of   the    statute.       We     are, 
by  statute  from   full   legal    protection  therefore,  compelled    to    consider  the 
than  life,  liberty  or  property.     It  is  one  question  mainly  upon  principle  as  res 
of  those  rights  necessary  to  human  so-  integra^   which  it  certainly    is  in  this, 
ciety   that    underlie    the  whole  social  State.     .    .    .     Now,  at  common  law 
scheme  of   civilization.     It  is  a  thing  the  remedy  allowed  to  a  person  injured 
which  is  more  easily  injured  than  re-  by    a    libel   was:     first,    special    dam- 
stored,  and  where  injury'  is  capable  of  ages  for  every  injury  of   a  pecuniarv 
infinite    mischief;    and,   on   the    other  nature  resulting  from  the  wrcMig,  and 
hand,  it  is  one  where  the  injury  is  fre-  which  he  had  to  both  plead  and  prove; 
quently,  and  perhaps  generally,  aggra-  second,  general  damages,  that  is,  dam- 
vated  by  malice.    The  law  has,  there-  ^  ages   to  his  standing  and   reputaticMu 
fore,    always    drawn    distinctions    be-  ^  which  the  law  presumed  without  proof 
tvveen    intentionally  false   and  wicked  from  the  fact  of  the  publication  of  libd 
assaults  on  character,  and  those  which  actionable  per  se.     Moreover,    malice 
were  not  actually  designed  to  create  a  was  the  gist  of  every  action  for  libd; 
false  impression,  although  necessarily  either  malice  in  fact,  consisting  of  in- 
tending to  injure  reputation  if  false  in  proper    and    unjustifiable    motives,  ot 
fact,  but  it  has  made  both  actionable,  constructive  malice,  which  the  law  pre- 
This  statute   has    not    apparently   at-  sumed  without  proof  from  the  £ict  ot 
tempted  to  relieve  any  persons  but  the  the   falsity    of   the    publication.     £ri- 
publishers  of  newspapers  from  respon-  dence  of  intention,  Uiat  is,  of  the  ab- 
sibility  for  every   injury   to  character  sence  of  malice  in  fact,  was  alvravs  ad- 
by  libel,  whether  intentionally  false  or  missible,  where  the  communicati<Hi  was 
not.     If  a  person  not  a  publisher  had  privileged,  in  justification,  and  where  it 
written  in  a  letter  just  what  this  paper  was   not    privileged   in  mitigation,  ct 
published,  and  had  done  so  under  the  damages.     A  retraction  of  the  libd  wa^ 
same   impression  which  Mr.   Robison  also  always  admissible   in  mitigaticKu 
had,   the  statute   would  not  save  him  In  effect,  this  statute  but  extends  tht> 
from  full  responsibility  for  the  damages  rule  of  evidence  so  as  to   permit  cvi- 
of  all  kinds,  to  which  the  general  rules  dence     of     intention, — good      faith. — 
of  law  have  always  subjected  persons  coupled    with    a    full    retraction,    not 
guilty  of  libel.     "W^hile  the   statute  is  merely  in  mitigation  of  damag«>$,  but  to 
certainly  ambiguous,  we  cannot  attrib-  prevent  the  recovery  of  general  daaa- 
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6.  Fair  and  Bona  Fide  Comment — Every  one  has  a  right  to 
comment  on  matters  of  public  interest  and  general  concern,  pro- 
vided he  does  so  fairly  and  with  an  honest  purpose.*  Such  -com- 
ments are  not  libellous,  however  severe  in  their  terms,  unless  they 
are  written  intemperately  and  maliciously.  Every  citizen  has  full 
freedom  of  speech  on  such  subjects,  but  he  must  not  abuse  it.^ 

ages,  as  distinguished  from  special  good  faith  can  be  shown  in  mitigation 
damages,  for  injuries  of  a  pecuniary  of  damages,  what  constitutional  pro* 
nature.  Now,  in  an  action  for  libel,  vision  is  violated  by  permitting  it  to  be 
the  object,  so  far  at  least  as  general  proven  in  connection  with  a  retraction, 
damages  is  concerned,  is  not  merely  to  so  as  to  prevent  altogether  the  recovery 
obtain  redress  in  the  shape  of  pecuni-  of  money  damages  for  the  presumed 
ary  compensation,  which  is  frequently  injuries  to  reputation  which  are  not  at 
but  a  secondary  consideration,  but  also  all  pecuniary  in  their  nature,  and  which 
— which  is  usually  of  much  greater  im-  have  already  been  redressed,  as  far  as 
portance— of  vindicating  the  plaintiffs  they  can  be,  by  the  retraction.  A  court 
character  by  openly  challenging  his  ought  not  to  declare  invalid  a  solemn  act 
accusers  to  proof  of  their  assertions,  of  a  co-ordinate  branch  of  the  govem- 
and  of  establishing  their  falsity,  if  they  ment,  except  in  a  very  clear  case,  and 
be  false.  Now,  as  far  as  vindication  of  afl^r  all  the  consideration  that  we  are 
character  or  reputation  is  concerned,  it  able  to  give  to  the  subject  we  are  un- 
stands  to  reason  that  a  full  and  frank  able  to  say  that  the  legislature  has 
retraction  of  the  false  charge,  especially  transcended  its  constitutional  powers 
if  published  as  widely  and  substantiailv  in  imposing  these  restrictions  and  limi- 
to  the  same  readers  as  was  the  libel,  is  tations  upon  the  legal  remedy  of  plain - 
usually  in  fact  a  more  complete  re-  tiffs  in  actions  for  libel,  or  that  by  so 
dress  than  a  judgment  for  damages,  doing  they  have  deprived  anyone  of  *a 
Indeed,  where  there  has  been  penect  certain  remedy  in  the  laws  K>r  injuries 
good  faith,  and  an  entire  absence  of  im-  or  wrongs  received  by  him  in  his  per- 
proper  motives,  in  the  publication  of  a  son  property  or  character,'  within  the 
libel,  and  no  special  or  pecuniary  in-  meaning  of  the  constitution.  We  have 
jury  has  resulted,  an  action  for  dam-  assumed  that  under  this  act  a  party  is  still 
ages,  brought  after  such  a  full  and  allowed  to  recover  pecuniary  compen- 
frank  retraction  and  apology,  is  in  a  sation  for  all  injuries  pecuniary  in  their 
majority  of  cases  purely  speculative,  nature  which  he  may  have  sustained 
It  mav  be  said  that  a  retraction  is  not  a  by  the  libel.  Section  2,  in  defining  'actual 
complete  remedy  for  injury  to  reputa-  damages,*  limits  them  to  damages  in 
tion,  because  e^en  retracted  falsehood  respect  to  property,  business,  trade,  pro- 
may  be  repeated  without  the  retraction;  fession,  or  occupation.  It  may  be  sug- 
but  the  same  may  be  said  of  it  even  gested  that  there  may  be  some  cases  of 
after  the  falsity  of  the  charge  is  es-  pecuniary  injury  which  this  would  not 
tablished  by  a  judgment  for  damages,  reach,  but  we  are  of  opinion  that  hy  a 
It  is  also  true  that  a  retraction  is  not  liberal  but  allowable  construction  the 
the  remedy  in  the  law  guaranteed  by  the  definition  referred  to  may  be  made  to 
constitution,  and,  if  the  statute  proposed  cover  all  cases  of  special  damages;  and. 
to  substitute  it  as  a  redress  for  pecuni-  if  so,  we  ought  to  adopt  such  construe- 
ary  injuries,  it  could  not  be  sustained,  tion,  rather  than  hold  the  act  invalid." 
But  it  there  was  an  entire  absence  of  1.  Wason  v,  Walter,  L.  R.,  4  Q.  B. 
either  negligence  or  improper  and  un-  03;  Campbell  v.  Spottiswoode,  3  Best 
justifiable  motives,    but,  on  the  con-  &  S.  760. 

trary,  perfect  good  faith  on  part  of  the  S.  Odgers    L.  &  S.    25;    Dibdin  v. 

publisher  of  the   libel,  and  if  he  has  Swan,  i  Esp.  28;  Merivale  v,  Carson, 

done  all  that  can  reasonably  be  done  in  20  Q^  B.  D.  275;  Foster  v.  Scripps,  39 

redressing  the  wrong,  so  far  as  it  has  Mich.  380;  Snyder  v,  Tutton,  34  Md. 

affected  a  party's  character,  by  pub-  128;    6   Am.   Rep.  314;    Press  Co.  v. 

lishing  a  full  retraction,  what  princi-  Stewart,   1 19  Pa.  St.  584.    See  Cooper 

pie  of  reason  or  natural  justice  is  vio-  v.  Lawson,  8  A.  &  £.  746;  Hen  wood  v. 

lated    by    limiting    the    recovery    of  Harrison,  L.  R.,  7  C.  P.  606,  dissented 

pecuniary  damages  to  the  pecuniary  in-  from,  and  Campbell  v,  Spottiswoode,  3 

juries  which  he  has  sustained?    Or,  if  B.  &  S.  769,  followed. 
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7.  Criticifm. — Fair  and  .honest  criticism  in  matters  of  public 
concern  is  ^^ privileged ''^  But  this  does  not  mean  that  such  words 
are  "  privileged  by  reason  of  the  occasion  "  in  the  strict  legal  sense 
of  that  term.  The  defence  really  is,  that  the  words  are  not  de- 
famatory, that  criticism  is  no  libelA 

8.  CommeiLt  and  Critioifm. — Comment  and  criticism  on  matters 
of  public  interest  stand  on  a  different  footing  from  reports  of 

An  article  in  the  Saturday  Review  justice  absolutely  requires  it,  and  then 

imputed  to  the  plaintiff,  the  editor  and  only  on  the  clearest  proofs), 

part  proprietor  of  the   British  Ensign,  **4.  The  critic  never  takes  advantage 

that  in  advocating  the  propagation  of  of  the  occasion  to  gratify  private  malice, 

Christianity    among    the    Chinese  his  or  to  attain  any  other  object  beyond 

purpose  was  merely  to  increase  the  cir-  the  fair  discussion  of  matters  of  public 

culation  of  his  own  paper,  and  so  put  interest,  and  the  judicious  guidance  of 

money   into   his  own   pocket;  that  he  the  public  taste.  He  will  caremlly  exam- 

was  an  impostor,  and  that  he  put  forth  ine  the  production  before  him,  and  then 

a  list  of  fictitious  subscribers  in  order  honestly  and  fearlessly  state   his   true 

to  delude  others  into  subscribing.    The  opinion  of  it 

lury  found  that  the  writer  honestly  be-  "Everyone  has  a  right  to  publish  such 
lieved  the  imputations  contained  in  the  fair  and  candid  criticism,  even  '^al- 
article  to  be  well  founded,  but  the  court  though  the  author  may  suffer  lo>ss  from 
held  that  the  limits  of  fair  criticism  had  it.  Such  a  loss  the  law  does  not  con- 
been  undoubtedly  exceeded.  Camp-  sider  as  an  injury,  because  it  is  a  los» 
bell  V,  Spottiswoode,  3  F.  &  F.  421.  which  the   party  ought  to  sustain.    It 

1.  Henwood  v,  Harrison,  L.  R.,  7  C.  is,  in  short,  the  loss  of  fame  and  profits 

P.  686.    See  Campbell  v,  Spottiswoode,  to  which  he  was  never  entitled.     .    .    . 

3  B.  &  S.  776;  Seymour  v,  Butterworth,  Reflection  upon   personal  character  is 

3  F.  &  F.  372;    Parmiter  v.  Coupland,  another  thing.      Show  me  an   attack 

6   M.  &  W.    105;  9  L.  J.,  Exch.   202;  upon  the  moral  character  of  the  plain - 

Cooper    V,   Lawson,  8   A.  &   E.  746;  tiff,  or  any  attack  upon  his  character 

Harlev.Catherall,  14  L.  T.Sox;  Wason  unconnected  with  his  authorship,  and 

T.  Walter,  L.   R.,  4  Q^  ^'  93*    Pur-  I  should  be  as  ready  as  any  judge  who 

cell  V,  Sowler    (C.  A.),   2   C.   P.   D.  ever  sat  here  to  protect  him.    But  I 

2x5.  cannot  hear  of  malice  on  account  of 

8.  Campbell  v,  Spottiswoode,  3  B.  &  turning  his  w:orks  into  ridicule.*     (Pe«- 

S.  769.  Lord    Ellenborough,  in   the  cele- 

CrltiolBm  and  Defamation.  — "  True  bra  ted  case  of  Sir  John  Carr  7.  Hood< 
criticism,"  says  Mr.  Odgers,  in  his  work  i  Camp.  355,  n.)  So  in  Tabart  v.  Tip- 
on  Libel  and  Slander,  p.  34,  ^*differs  from  per,  1  Camp.  351,  the  same  learned 
defamation  in  the  following  particu-  judge  says  :  *  Liberty  of  criticism  must 
lars :  be  allowed,  or  we  should  have  neither 

*' I.  Criticism  deals   only   with   such  purity  of  taste  nor  of  morals.     Fair  dis- 

things  as  invite  public  attention  or  call  cussion  is  essentially  necessary  to  the 

for  public  comment.    It  does  not  fol-  truth  of  history  and  the  advancement 

low  a  public  man  into  his  private  life  of  science.   That  publicatioa,  therefore. 

or  pry  into  his  domestic  concerns.  I  shall  never  consider  as  a  libel  which 

"2.  Criticism  never  attacks  the  indi-  has  for  its  object,  not  to  injure  the  rep- 
vidual,  but  only  his  work.  Such  work  utation  of  any  individual,  but  to  cor- 
may  be  either  the  policy  of  a  govern-  rect  misrepresentations  of  fact,  to  le- 
ment,  the  action  of  a  member  of  par-  fute  sophistical  reasoning,  to  expose  a 
liament,  a  public  entertainment,  a  book  vicious  taste  in  literature,  or  to  censure 
published,  or  a  picture  exhibited.  In  what  is  hostile  to  morality.'  *A  critic 
every  case  the  attack  is  on  a  man*s  acts,  must  confine  liimseif  to  criticism,  ani 
or  on  some  thing,  and  not  upon  the  not  make  it  the  veil  for  personal  cai- 
man himself.  A  true  critic  never  in-  sure,  nor  allow  himself  to  run  into 
dulges  in  personalities,  but  confines  reckless  and  unfair  attacks  merely  tnai 
himself  to  the  merits  of  the  subject  the  love  of  exercising  his  power  of  de- 
matter,  nunciation.'    (Per  Huddlrston,  B..in 

"3.  True  criticism  never  imputes  or  Whistler  v.  Ruskin,  Times  for  Nov. 

insinuates  dishonorable  motives  (unless  27th,  1878.)" 
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judicial  or  parliamentary  proceedings.*  Such  reports  are  privi- 
leged, so  long  as  they  are  fair  and  accurate  reports,  and  nothing 
more.*  But  so  soon  as  there  is  any  attempt  at  comment  the 
privilege  is  lost.*  In  short,  report  and  comment  are  two  distinct 
and  separate  things.  A  report  is  the  mechanical  reproduction, 
more  or  less  condensed  or  abridged,  of  what  actually  took  place ; 
comment  is  the  judgment  passed  on  the  circumstances  reported, 
by  one  who  has  applied  his  mind  to  them.  Fair  reports  are  privi- 
eged,  while  fair  comments,  if  on  matters  of  public  interest,  are 
no  libels  at  all.* 

9.  Hatters  of  Public  Interest. — All  political,  legal  and  ecclesi- 
astical matters  are  matters  of  public  concern.  So  is  the  conduct 
of  every  vestry,  town  council,  board  of  guardians,  etc.  For,  al- 
though these  may  be  matters  of  local  interest  principally,  still 
this  rule  applies,  so  long  as  they  are  not  private  matters.  Arty- 
thing  that  is  a  public  concern  to  the  inhabitants  of  a  town  or  city 
is  a  matter  of  public  interest  within  the  meaning  of  the  rple.^ 

1.  Odgers  L.  &  S.  36.  evidences  produced  thereat,  and  discuss 

3.    Coffin  V.  Coffin,  4  Mass.  i;  Hallis  the  conduct  of  the  **magistrates  in  dis- 

V.  Meux,  69  Cal.  625;  58  Am.  Rep.  574;  missing  the  charge  without  hearing  the 

Stewart  v.  Hall,  83  Ky.  375;  Verner  v.  whole  of  the  evidence;  but  it  may  not 

Verner,  64  Miss.  321;  Prescott  v.  Tou-  proceed   to  disclose    "evidence    which 

isery,  53  N.  Y.  Super.  Ct.  56;  Burke  v.  might  have  been  adduced*'  and   thus 

Ryan,  36  La  An.  951;   Vinas  x>,  Mer-  argue  from  facts  not  in  evidence  before 

•chants    Mut.    Ins.    Co.,    33    La.    An.  the  magistrates  that  the  accused  was 

1265;   Hoar  V,   Wood,  3  Met.  (Mass.)  really  guilty  of  the  felony.    Verdict  for 

193;  York   V,  Pease,   2    Gray    (Mass.)  the  plaintiff.     Damages  £25.     Hibbins 

282;  Rainbow  i;.  Benson,  71  Iowa  301;  v.   Lee,  4  F.  &  F.  243;  11    L.  T.  541. 

Allen  r.Crofoot,  2  Wend.  (N.  Y.)  515;  And  see  Helshan  v,  Blackwood,  li  C. 

Badgley  V.  Hedges,  2   N.J.  L.  (i  Pa.)  B.  xix;   R.  v.   White  and  another,   i 

:233;  Mfarsh  v.  Ellsworth,  36  How.  (N.  Camp.  359, 

1  .)    Pr.    532;    Hastings    v.    Lusk,  22  A  writer  in  a  newspaper  may  com- 

AVend.  (N.  Y.)   410;   Brow  v.  Hatha-  ment  on  the  fact  that    corrupt  prac- 

-way,  13  Allen  (Mass.)  230;   White  v,  tices  extensively  prevailed  at  a  parlia- 

Isicholls,  3  How.  (U.  S.)  2to.  mentary  election;  but  may  not  give  the 

8.  A   newspaper    reported    that    the  names    of    individuals     as     guilty    of 

mother  of  a  lady,  who  was  dead  and  bribery,  unless  he  can  prove  the  truth 

1>uried,  had  applied  to  the  coroner  on  of  the  rharge  to  the  letter.     Wilson  v, 

affidavits  for  an  order  that  the   body  Reed  and  others,  2  F.  &  F.  149;  Dicke- 

nnight  be  exhumed,  and  then  proceeded  son   v,   Hilliard   and   another,  L.  R.,  9 

to  give  a  long  sensational  narrative  of  Ex.  79. 

shocking  acts  of  cruelty  to  the  deceased  6.  Purcell  v,  Sowler,  L.  R.,  2  C.  P. 

committed   by  her  husband,   imputing  Div.  218. 

that  he  had  caused   her  death.    This  *^A   clergyman    with    his    flock,   an 

narrative  commenced  with  the  words —  admiral   with  his  fleet,  a  general  with 

**P'rom  enquiries  made  by  our  reporter  his  army,  and  a  judge  with  his  jury,  are 

it  appears  that  the  deceased,*'  etc.     As  all  subjects  of  public  discussion.    Who- 

SL  matter  of  fact  the  reporter  had  made  ever  fills  a  public  position  renders  him- 

no   enquiries;  he  had  merely  read  the  self  open  thereto.     He  must  accept  an 

Affidavits,  and    accepted   the  ex  parte  attack  as  a  necessary,  though  unpleas- 

statements  contained  in  them  as  truth;  ant,    appendage    to    his    office."      Per 

Xtxey  were  in  fact  wholly  false.    He  was  Bramwell,  B.,  in  Kelly  v.  Sherlock, 

oonvicted  and  fined  £50.    R.  v.  Andrew  L.  R.,  1  C^B.  689.     See  the  remarks  of 

<3 ray,  26  J.  P.  663.  Cockburn,  C.  J.,  in   Cox  t'.  Feeney, 

4-  Odgers  L.  &  S.  36.  4  F.  &  F.  13,    And  again  in  Purcell  t'. 

A.  newspaper  may  comment  upon  the  Sowler,  2  C.  P.  D.  218,  the  same  learned 

l^earing  of  a  charge  of  felony  and  the  judge  says  :  **  But  it  seems  to  me  that 

329 


label.  LIBEL  AND  SLANDER,       Public  isstitiitlflM. 

10.  Public  Inititutioiii  and   Local  Anthorities. — The  working  of 

all  public  institutions,  such  as  colleges,  hospitals,  asylums,  homes, 
is  a  matter  of  public  interest,  especially  where  such  institutions 
appeal  to  the  public  for  subscriptions,  or  are  supported  by- 
taxes.  The  management  of  local  affairs  by  the  various  local 
authorities,  e.  g.,  town  councils,  school  boards,  vestries,  boards  of 
guardians,  boards  of  health,  etc.,  is  a  matter  of  public,  though  it 
may  not  be  of  universal,  concern.* 

11.  Books. — All  fair  and  honest  criticism  on  any  published  book 
is  not  libellous.  But  the  critic  must  not  go  out  of  his  way  to  at- 
tack the  private  character  of  the  author.* 

12.  Pictures,  etc. — So,  it  is  not  libellous  fairly  and  honestly  to 
criticize  a  painting  publicly  exhibited,  or  the  architecture  of  any- 
whatever  is  matter  of  public  concern  local  district  are  matters  of  public  in- 
when  administered  in  one  of  the  govern*  terest.  Purcell  v.  Sowler,  2  C.  P.  D. 
ment  departments  is  matter  of  public    2i8. 

concern  when  administered  by  the  sub-  The  official  conduct  of  a  way  warden 
ordinate  authorities  of  a  particular  dis-  may  be  freelj  criticized  in  the  local 
trict.  It  is  one  of  the  characteristic  press.  Harle  v,  Catherall,  14  L.  T. 
features  of  the  government  of  this  coun-    801 . 

try  that  instead  of  being  centralized,  %,  Fraser  v.  Berkeley,  7  C.  &  P.  621. 
many  important  branches  of  it  are  com-  The  Athenaeum  published  a  critique 
mitted  to  the  conduct  of  local  au-  on  a  novel  published  by  the  plaintiC 
thorities.  Thus,  the  business  of  coun-  describing  it  as  **the  very  worst  attempt 
ties,  and  that  of  cities  and  boroughs,  at  a  novel  that  has  ever  been  perpe- 
is,  to  a  great  extent,  conducted  by  local  trated,"  and  commenting  severely  on 
and  municipal  government.  It  is  not,  ^'its  insanity,  self-complacency  and  vul- 
therefore,  because  the  matter  under  garity,  its  profanity,  its  indelicacy  (to 
consideration  is  one  which  in  its  im-  use  no  stronger  w-brd),  its  display  of 
mediate  consequences  affects  only  a  bad  Latin,  bad  French,  bad  German, 
particular  neighborhood  that  it  is  not  a  and  bad  English,"  and  its  abuse  of  per- 
matter  of  public  concern.  The  man-  sons  living  and  dead.  Atter  Erls,  C 
agement  of  the  poor  and  the  adminis-  J.,  had  summed  up  the  case,  the  plain- 
tration  of  the  poor  law  in  each  local  tiff  withdrew  a  juror.  Strauss  v.  Fran- 
district  are  matters  of  public  interest,  cis  (No.  i),  4  F.  &  F.  939.  See  Sir 
In  this  management  the  medical  attend-  John  Carr  v.  Hood,  i  Camp.  355,  m. 
ance  on  the  poor  is  matter  of  infinite  The  Athenxum  thereupon  published 
moment,  and  consequently  the  conduct  another  article  stating  their  reason  for 
of  'a  medical  officer  of  the  district  may  consenting  to  the  withdrawal  of  a 
be  of  the  greatest  importance  in  that  juror,  which  was  in  fact  that  tbej 
particular  district,  and  so  may  concern  considered  the  plaintiff  would  hare 
the  public  in  general."  been    unable     to     pay     them      their 

1.  Purcell  V,  Sowler,  2  C.  P.  D.  218;  costs,  had  they  gained  a  verdict.  The 
Cox  T^  Feeney,  4  F.  &  F.  13;  Harle  v,  plaintiff  thereupon  brought  anothc" 
Catherall,  14  L.  T.  801.  See  Kelly  v.  action,  which  was  tried  before  Cock- 
Tingling,  L.  R.,  i  Q.  B.  699;  Booth  v,  burn,  C.  J.,  and  the  jury  found  a  Ter- 
Briscoe  (C.  A.),  2  O.  B.  D.49i5;Cather-  diet  for  the  defendant.  Strauss  r. 
cole  V,  Miall,  15  M.  &  W.  319;  Walker  Francis  (No.  2),  4  F.  &  F.  1x07;  15  ^ 
V.  Brogden,  19  C.  B.,  N.  S.  65.  T.  674. 

The  manner  in  which  a  coroner's  The  articles  which  appear  in  a  new^> 
officer  treats  the  poor  relatives  of  the  paper  and  its  general  tone  and  strk- 
deceased  when  serving  them  with  a  may  be  the  subject  of  adverse  critictssu 
summons  for  an  inquest,  and  the  behav-  as  well  as  any  other  literary  produc- 
iour  of  such  officer  in  court  are  matters  tion;  but  no  attack  should  be  made  oa 
of  public  concern.  Sheppard  v.  Lloyd  the  private  character  of  any  writer  oa 
Daily  Chronicle  for  March  i  ith,  1882.       its  staff.     Heriot  v,  Stuart,  i   Esp.  437; 

The  management  of  the  poor  and  the  Stiiart  v.  Lovelli  2  Stark.  93;  Campb^ 
administration  of  the  poor  law  in  each    v.  Spottiswoode,  3  F.  &  F.  421. 
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public  building,   however    strong  the  terms  of    censure  .used 
may  be.^ 

13.  Public  Entertainmentft. — All  theatrical  and  musical  perform- 
ances, flower  shows,,  public  balls,  etc.,  may  be  freely  criticized,, 
provided  that  the  comments  be  not  malevolent  or  flagrantly  un- 
just.* 

14.  Other  Appeals  to  the  Public. — Whenever  a  medical  man 
brings  forward  some  new  method  of  treatment,  and  advertises  ii 
largely  as  the  best  or  only  cure  for  some  particular  disease,  or  for 
all  diseases  at  once,  he  may  be  said  to  invite  public  attention.* 
So  when  a  tradesman  distributes  hand-bills  or  circulars,  he  chal- 
lenges public  criticism.  A  newspaper  writer  is  justified  in  warn- 
ing the  public  against  such  advertisers,  and  in  exposing  the  ab-^ 
surdity  of  their  professions,  provided  he  does  so  fairly  and  with 
reasonable  moderation  and  judgment.^ 

• 

1.  Thompson    v.  Shackell,  Moo.   &  thing  of  it.*'  Cockburn,C.  J., directed. 
Mai.  187.  the  jury  that  a  newspaper  might  expose- 
A  comic  picture  of  the  author  of  a  what  ft  deemed  an  imposition  on  the 
book,  as  author^  bowing  beneath  the  public;  but  that  this  letter  amounted  to- 
weight   of    his    volume,   is    no    libel;  a  charge  that  the  plaintiflf  had    made: 
though  a  personal   caricature  of   him  money  by  wilful  and   fraudulent  mis- 
as    he     appeared    in    life    would    be.  representations,  a  charge  which  should 
Sir  John    Carr    xk    Hood,    i    Camp,  not    be    made   without    fair    grounds. 
355,  n.  Verdict  for  the  plaintiff.    Damages  one 
The  plaintiff  was  a  professor  of  archi-  farthing.     Morrison  v.  Belcher,  3  F.  &. 
tecture  in  the  Royal   Academy.    The  F.  614;  Duplany  v,  Davis,  3  Times  L. 
defendant  published  an  account   of  a  R.  184;  Merrivale  v.  Carson,  3  Times- 
new  order  of  architecture  called  "the  L.  R.  431. 

Boeotian,"  said   to  be  invented  by  the  A    newspaper,     commenting     on    a 

plaintiff,  whom  he  termed  "the  JBceo-  flower  show,  denounced  one  exhibitor 

tian  professor."     He   set  forth  several  hy  name  as  "a  beggarly  soul,"  "famous 

absurd   principles  as  the  rules  of  this  in  all  sorts  of  dirty  work,"  and  spoke  of 

new  order,  illustrating  them  by  exam-  "the  tricks  by  which  he  and  a  few  like 

pies  of  buildines  all  of  which  were  the  him  used   to  secure  prizes"  as  being 

works  of  the  plaintiff.    The  jury,  under  now  "broken  in  upon  by  some  judges, 

the  direction  of  Lord    Tenterden,  more   honest  than   usual."      Such   re- 

C.  J.,  found  a  verdict  for  the  defendant,  marks  are  clearly  not  fair  criticism  on 

Soane  v.  Knight,    Moo.   &    Mai.    74.  the  flower  show.    Green  v.  Chapman* 

And  see  Gott  v.  Pulsifer,   122  Mass.  4  Bing.  (N.  Car.)  92. 

235;  Cooper  V,  Stone,  24  Wend.  (N.  8.  Odgers  L.  &  S.  50. 

Y . )  434.  A  medical  man  who  had  obtained  a 

a.  Greene  v.  Chapman,  4  Bing.  (N.  diploma  and  the  degree  of  MD.  from 

Car.)   92;  5  Scott  340;  Fry  v.  Bennett,  America,  advertised  most  extensively  a 

28   N.  Y.  324;  Reade  v.  Sweetzer,  6  new  and  infallible  cure  for  consump- 

Abb.  Pr.  (N.  S.)  9;  Morrissey  v.  Bel-  tion.     The   Pall    Mall     Gazette  pub- 

cher,  3  F.  &  F.  614;  Duplaneyv.  Davis,  lished  a  leading  article  on  the  subject 

3  Times,  L.  R.  184;  Merrivale  v.  Car-  of  such  advertisements,  in  which  they 

son,  3  Times,  L.  R.  431.  called   the  advertiser  a  quack  and  an- 

The  plaintiff,  the  proprietor  of  Zad-  impostor,  and  compared  him  to  "scoun- 

kiel^s  Almanac,  had  a  ball  of  crvstal  bv  drels  who   pass  bad   coin."     The  jury" 

means  of  which   he  pretended  to  tell  gave   the  plaintiff  one   farthing  dam- 

vrhat  was  goine  on  in  the  other  world,  ages.      Hunter   v.   Sharpe,  4  F.  &  F- 

The  Daily  Telegraph  published  a  let-  983.    And  see  Morrison  v,  Harmer,  3 

ter  which  stated  that  the  plaintiff  had  Bing.  (N.  Car.)  759. 

'•gulled"  many  of  the  nobility  with  this  4.  Smith  v.  Tribune  Co.,  4  Biss.  (U- 

cryetal   ball,  that  he  took  money  for  S.)  477;  Shurtleff  v.  Stevens,   51  Vt.. 

these  **profane  acts,  and  made  a  good  501;  Maclean  v.  :5cripps,  52  Mich.  214^ 
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Again,  where  a  man  appeals  to  the  public  by  writing  letters  to 
the  newspaper,  either  to  expose  what  he  deems  abuses,  or  to  call 
attention  to  his  own  particular  grievances,  he  cannot  complain  if 
the  editor  inserts  other  letters  in  answer  to  his  own,  refuting  his 
charges,  and  denying  his  facts.*  A  man  who  has  commenced  a 
newspaper  warfare  cannot  complain  if  he  gets  the  worst  of  it. 
But  if  such  answer  goes  further,  and  touches  on  fresh  matter  in 
no  way  connected  with  the  plaintiffs  original  letter,  or  unneces- 
sarily assails  the  plaintiff's  private  character,  then  it  ceases  to  be 
an  answer ;  it  becomes  a  counter-charge,  and  if  defamatory  will 
be  deemed  a  libel.* 

So,  too,  when  a  man  comes  prominently  forward  in  any  way, 
and  acquires  for  a  time  a  ^i^^^i  public  position,  he  cannot  escape 
the  necessary  consequence — the  free  expression  of  public 
opinion.  Whoever  seeks  notoriety,  or  invites  public  attention, 
is  said  to  challenge  public  criticism  ;  and  he  cannot  resort  to  the 
law  courts  if  that  criticism  be  less  favorable  than  he  anticip>ated.' 

•Crane  v.  Waters,  lo  Fed.  Rep.  619;  But  where  the  defendant,  in  answer- 
Press  Co.  V,  Stewart,  119  Pa.  St.  ing  a  letter  which  the  plaintiff  has  sent 
584.  to  the  paper,  does  not  confine  himself 
A  marine  store  dealer  extensively  to  rebutting  the  plaintifT^s  assertions, 
•circulated  a  handbill  setting  forth  the  but  retorts  upon  the  plaintiff  bv  enquir- 
high  prices  he  was  prepared  to  give  for  ing  into  his  antecedents,  and  indulg- 
kitchen  stuff,  rags,  bones,  oilcloth,  brass,  ing  in  other  uncalled  for  personalitie&, 
copper,  lead,  plated  metals,  horsehair,  the  defendant  will  be  held  liable;  for 
and  old  clothes.  An  alderman  sitting  such  imputations  are  neither  a  proper 
as  magistrate  at  Guildhall  denounced  answer  to,  nor  a  fair  comment  on,  the 
this  handbill  as  offering  great  induce-  plaintiff  *s  speech  or  letter.  Murphv  r. 
ments  to  servants  to  rob  their  masters.  Halpin,  Ir.  R.,  8  C.  L.  127. 
The  alderman's  remarks,  together  with  8.  Hibbs  v.  Wilkinson,  i  F.  &  F. 
the  handbill  itself  ver^a/iw,  were  pub-  608;  Greene  v.  Chapman,  4  Bing.  N. 
lished  in  the  Daily  Telegraph,  with  a  C.  92;  5  Scott  340;  Dibdin  v.  Bostock. 
heading/'Encouraging  Servants  to  Rob  i  Esp.  38;  Crane  v.  Waters,  10  Fed. 
Their  Masters,"  and  also  a  leading  ar-  Rep.  619;  Hunter  v.  Sharpe,  4  F.  &  F. 
tide  in  the  same  strain.  The  juryi  983;  Macleod  v.  Wakley.  3  C.  &  P- 
under  the  direction  of  Erle,  U.  J.,  311;  Murphy  v,  Halpin,  Ir.  R.,  8  C.  L. 
found    a    verdict     for    the    defendant.  127;  Davis   v.  Duncan,  L.  R^  9  C.  P. 


Paris  V,  Levy,  9  C.  B.,  N.  S.  342.    And  396;  42  L.  T.,  C.  P.  185;  22  W.  R.  575; 

see   Eastwood  v.  Holmes,    i    F.  &  F.  30  L.  T.  4^;  Dwyer  v.  Esmond.  21  L- 

347;  Jenner  v,  A'Beckett,  L.  R.,   7  Q^  R.  (Ir.)  243;  0*Donoghue  v.  Hussev, 

B.  II.  Ir.  R.,  5  C.  L.  124;  R.  r.  Veley,  4  F.i 

1.  Myers  v,  Kaichen,  42  N.  W.  Rep.  F.  11 17;  Koenig  t'.  Ritchie,  3  F.  &  F- 
(Mich.)  820.  413;  Odger  r.  Mortimer,  28  L.  T.472: 

2.  Odgers  L.  &  S.  51.  Wherever  a  Jenner  xk  A'Beckett,  L.  R.,  7  Q^B.  ii- 
man  calls  public  attention  to  his  own  Three  clergymen  of  the  Church  of 
grievances  or  those  of  his  class,  whether  England,  residing  near  Swansea,  beii^ 
by  letters  in  a  newspaper,  by  speeches  conservatives,  chose  to  attend  a  meei- 
at  public  meetings,  or  by  the  publica-  ing  of  the  supporters  of  the  liberal  can- 
tion  of  pamphlets,  he  must  expect  to  didate  for  Swansea;  they  behaved  in  an 
have  his  assertions  challenged,  the  ex-  excited  manner,  hissed  and  interrupted 
istence  of  his  grievances  denied,  and  the  speakers,  and  had  eventuallv  lo  be 
himself  ridiculed  and  denounced.  Od-  removed  from  the  room  by  two  police- 
^er  V.  Mortimer,  28  L.  T.  472;  Koenig  men.  Held^  that  such  conduct  might 
IK  Ritchie,  3  F.  &  F.  413;  R.  v,  Veley,  fairly  be  commented  on  in  the  local 
-4F.  &F.  1117;  O'Donoghue  T'.  Hussey,  newspapers;  and  that  even  a  remark 
Jr.  R.,  5  C.  L.  124;  Dwyer  x\  Esmond,  that  "'appearances  were  ce**tainW  con- 
:2  L.  R.  (Ir.)  243.  sistent  with  the  belief  that  thev  had  im- 
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T.  Blaidee. — ^Actionable  slander  consists  of  the  maliciously  de* 
faming  a  person  in  his  character,  reputation,  dignity,  profession, 
trade  or  office  by  words  or  signs.^    Such  defamation  is  action* 

able» 

bibed  rather  freely  of  the  cup  that  in-  (Mich.)  67;  Beck  v,  Stitzel,  21  Pa.  St. 

ebriates^waa  not,  under  the  circum-  522;  Johnson  t;.  Morrow,  9  Port.  (Ala.) 

stances,  a  libel.    Davis  v,  Duncan,  L.  525;  Hillhouse  v.  Peck,  2  Stew.  &  P. 

R.,  9C.  P.  396.  (Ala.)  39c;  Perdue  v.  Burnett,  Minor 

Two  clergymen  were  engaged  in  a  (Ala.)  138;  Coburn  z;.  Harwood,  Minor 

controversy;  one,.the  plaintiff,  wrote  a  (Ala.)  93;  Kinney  v.  Hosea,  3  Harv.  (N. 

pamphlet;  subsequently  he  published  a  J.)  77;    Gage  v»  Shelton,  3   Rich.   (S. 

'* collection  of  opinions  of  the  press'*  Car.) 242;  Burton t;. Burton, 3 G.Greene 

on  his  own  pamphlet  including  an  inac-  (Iowa)  316;    Giddens  v.  Mirk,  4  Ga. 

curate  or  garbled  extract  from  an  arti-  360;  Johnson  &  Shields,!    Dutch.   (25. 

cle  which  had  appeared  in  the  defend-  N.J.L.)   118;    McCuen  v.  Ludlum,  2 

ant's      newspaper.       The     defendant  Harr.  (17  N.j.L.)  12;  Todd  t;.  Rough,, 

thereupon  felt  it  his  duty,  in  justice  to  10  S.  &  R.  (Pa.)   18;  Andres  v.  Kop- 

the  other  clergyman,  to  publish  an  arti-  penheafer,  3  S.  &  R.   (Pa.)  25c;  Red- 

cle  in  his  newspaper  exposing  the  inac-  way  v.  Gray,  31    Vt.    292;    Hoag   v. 

curacy  of  the  extract  as  given  by  the  Hatch,  23   Conn.    590;    Alexander  v, 

plaintiff,  and  accusing  him  of  purposely  Alexander,    9    Wend.    (N.    Y.)    141; 

adding  some  passages  and  suppressing  Crawford  v.   Wilson,  4  Barb.  (N.  Y.> 

others,  so  as  to  entirely  alter  the  sense.  504;   Demarest  v..  Haring,  6  Cow.  (N. 

Erle,  C.  J.,  pointed  out  to  the  jury  that  V.)  88;  Gibbs  v.  Dewey,  5  Cow.   (N. 

\)[ie.    defendant    was   maintaining     the  Y.)  503;   Van  Ness  v,   Hamilton,   19 

truth,  and  that  although  he  was  led  into  Johns.  (N.  Y.)  367;  Burtch  v,  Nicker- 

exaggerated  language,  the  plaintiff  had  son,  17  Johns.  (N.  Y.)  219;  Martin  t;. 

also  used  exaggerated  language  himself.  Stillwefl,  13  Johns.  (N.  Y.)  275;  Quinn 

Verdict  for  the  defendant     Hibbs  v,  v.  0*Gara,  2  E.  D.  Smith  (N.  Y.)  388; 

Wilkinson,  i  F.  &  F.  608.  Wright  v.  Paige,  36  Barb.  (N.  Y.)  438; 

But  where  the  editor  of  the  Lancet  State  v.  Burroughs,    2  Halst.   (N.  J.) 

attacked  the  editor  of  a  rival  paper,  426;  Bloss  v.  Tobey,  2  Pick.    (Mass.> 

the    London    Medical    and    Physical  320;  Chaddock  v.  Briggs,  13  Mass.  248; 

Journal,  by  rancorous  aspersions  on  his  Buck  v,  Hersey,  31  Me.  558;  Gosling  f. 

private  character,  the  plaintiff  recovered  Morgan,  32  Pa.  St.  273. 

a    verdict,  damages  £5.     Macleod   v.  An  action  for  slander  lies  for  the  fol- 

Wakley,  3  C.  &  F.  311.  lowing  epithets: 

1.  Folkard's  Starkie  67;  Cook  v,  Rief,  ^  Knave."  Hardine  v.  Brooks,  5  Pick. 

«2  N.  Y.  Supr.  Ct.  302.     See  Butler  v,  (Mass.)  244.      **  Mulatto."  Eden  v.  Le- 

Howea,  7  Cal.  87;  Rolland  v.  Batchel-  gare,  i  Bay.  (S.  Car.)  171;  Atkinson  v. 

der,  84  Va.  664;  Spotomo  t;.  Fourichon,  Hartlev,    i    McCord     (S.    Car.)    203. 

40    La.  An.  423;    Ronnie  v,  Ryder,  8  Calling  a  man's    wife    a  '^mulatto. 

N.  Y,  Sup.  5.  King  v.  Wood,  i  Mott  &  M.  (S.  Car.) 

In    Norik    Carolina^  to    constitute  184. 

oral  slander,   the  words  must  impute  Calling  a  woman  "an  hermaphrodite." 

to     the    plaintiff  the    commission    of  Malone  v,  Stewart,  15  Ohio  319. 

an     infamous  offence.    An  offence  is  Charging  a  woman  with  "drunken - 

infamoua  where  the    conviction    and  ness."     Brown  v,   Nickerson,  5  Gray 

punishment    for    its     commission    in-  (Mass.)  i. 

vol  ve  moral  turpitude  and   social  deg-  "  You  are  a  vagrant."    Miles  v.  Old- 

raxiation.     A  misdemeanor  punishable  field,  4  Yeates  (Pa.)  423. 

onljr  by  fine  or  imprisonment  is  not  in-  "  Making  a  libel."     Andres  v,  Kop* 

HEinnous.     McKee  v,  Wilson,  87  N.  Car.  penheafer,  3  S.  &  R.  (Pa.)  255. 

'^€y€>%   Shipp  V,  McCraw,  3  Murph.  (N.  "  A  whore."    Pledger  v,  Hathcock,  i 

Z^ar.)  463;  Brady  v.  Wilson,  4  Hawks  Kelly  (Ga.)  550;    Smith  v.  Silence,  4. 

r^.  Car.)  93.  Iowa  321;    True  v.  Plumley,  36  Me* 

Jn   Spotomo    v.  Fourichon,  40  La.  (Heath)  466. 

\.r\,  423,  it  was  held  that  if  words  are  To  call  a  woman  a  "whore  "  is^not  ac- 

3l1s«9  injurious  and  uttered  mala  animo  tionable  in  South  Carolina.    Boyd  v, 

Hey  are  actionable.  Brent,  3  Brev.  (S.  Car.)  241. 

S.    Taylor    v.    Kneeland,    i     Doug.  Any  charge  of  dishonesty  against  aik 
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^09.    **  He  got  drunk    being  an  abortionist  is  actionable.    De 
Warren  v,  Norman,  i     Pew  v,  Robinson,  95  Ind.  109;  Halstead 


individual  in  connection  with  his  busi-  an  innuendo  thej  amount  to  no  more 
ness,  wherebj  his  character    in  such  than    that  plaintiff  committed  an  as- 
business  may  be  injuriously  affected,  is  sault  and  battery  upon  his  wife.     Dud- 
actionable.    Noeninger  v.  Vogt,  88  Mo.  ley  v.  Horn,  21  Ala.  379. 
589.  Words  of  slander,  if  retracted,  qoali- 

It  is  libellous  to  call  a  lawyer  a  ^^shys-  fied  or  explained,  so  as  to  convey  do 

ter."    Gribble  v.  Pioneer  Press  Co.,  34  slanderous    meaning,     either    by    the 

Minn.  343.  speaker  or  by  another  whose  expUma- 

The  words  "  he  will  be  a  bankrupt  in  tion  is  adopted  by  the  speaker  in  the 

«ix    months  **    are    actionable  ptr  se,  same  conversation,  and  in  presence  of 

Else  V.  Ferris,  Anth.  (N.  Y.)  23.  all  those  who  heard  it,  are  not  actioo- 

Words     not    actionable :      **  Bush-  able.    Trabue  v.  VLtLyt,  3  Dana  (Kj.) 

whacker."    Curry   v,  Collins,  37  Mo.  138. 

524.      "G— d  d—d   rogue."      JcoTd  v.  Aborfeion. — Charging  a   person  witii 
Johnson,  21  Ga. 
on  Christmas." 

Walk.  (Mass.)  387.  v.  Nelson,  36  Hun  (N.  Y.)  149;  Wid- 

"  He  was  a  rogue  and  kept  at  home  a  rig  v.  Oyer,  13  Johns.   (N.    Y.)    124; 

rogue  hole  and  harbored  rogues."    Idol  Demarst  v.  Haring,  6  Cow.  (N.  Y.)  76; 

T.Jones,  2  Dev.  (N.  Car.)  L.  162.  Smith  v.  Gafibrd,  31  Ala.  45;  Miles  ?. 

**A11   the  bravery  you  ever  showed  Vanhom,  17  Ind.  245;  Hatfield  v.  Ganos 

was    in    sleeping    with    your  sisters."  15    Iowa    177;   Abrams    v.  Foshee,  3 

Held  not  actionable,  in  an  action  by  Iowa  274. 

one  of  the  sisters  of  the  man  to  whom  In  Indiana,  it  is  actionable  fer  s*. 

they  were  spoken.    Millison  v.  Sutton,  De  Pew  v.  Robinson,  95  Ind.  X09. 

I  Ind.  508.  In  Iowa,  to  charge  a  married  woman 

The  terms  "cheat"  and  "swindler"  with  procuring  an  abortion  upon  her- 

are  not  actionable,  unless  spoken  of  the  self  is  not  actionable  /^r  se.     Hatfield 

plaintiff   in    relation  to   his    business,  v.  Gano,    15    Iowa    177;    Abrams   r. 

Odiome    v.  Bacon,  6  Cush.    (Mass.)  Foshee,  3  Iowa  275. 

185.     See  Chase  v.  Whitiock,  3  Hill  The  words  "she  is  in  a  family  way, 

(N.  Y.)  139.  and  I  can  prove  by  A  that  she  has  been 

To    charge    plaintiff   with     having  taking  camphor  and  opium  pills  to  pro- 

marked  a  third  person's  hogs,  is  not  duce  an  abortion,"  spoken  of  an  un- 

actionable.    Johnston    v,    ^forrow,    9  married  female,  are  slanderous.    Miks 

Port.  (Ala.)  525.  V.  Vanhorn,  17  Ind.  245. 

Words  charging  a  justice  of  the  Adultery. — To  falsely  utter  and  pob- 
peace  with  corrupt  conduct  in  trying  a  lish  of  and  concerning  a  woman  words 
cause  over  which  he  has  no  jurisdiction  which  impute  to  her  adultery  are  sc- 
are not  actionable.    Oram  v.  Franklin,  tionable.     Spencer    v.    Mc Masters,  16 


5  Blackf.  (Ind.)  42. 

Slander  does  not  lie  against  one 
whose  name  is  signed  as  surety  to  a 
note,  denying  the  signature  and  the  au- 
thority of  an  agent  to  sign  the  note. 
Andrews  v.  Woodmansee,  15  Wend. 
<N.  Y.)  232. 


111.  40^;  Ranger  v.  Groodrich,  17  Wis. 
78;  Stieber  v.  Wensel,  19  Mo.  ^13: 
Berry  v.  Carter,  4  Stew.  &  P.  (Ala.- 
387;  Lowe  V,  Herald  Co.  (Utah),  21 
rac.  Rep.  991;  Guth  v.  Lubash  (Wis.;, 
40  N.  W.  Rep.  681;  Bowden  t^.  Bailee. 
101   N.  Car.  612;  Davis  v.  Sladdin,  17 


An  action  of  slander  will  not  lie  for  Oreg.  259. 

words  actionable    in    themselves,  but  Words  charging  a  man   with  ado)- 

which  were  spoken  under  such  clrcum-  tery,  at  a  time  when  the  crime  is  nc^ 

stances    as    would    not    lead    persons  indictable  was  keld  not  to  be  actionabie. 

present     to    believe     that    they    were  Dukes  v,  Clark,  2  Blackf.  (Ind.)  2a 

«poken     as     the     truth.     Haynes     v.  A  charge  of  violating  the    seventh 

Haynes,  29  Me.  247.  commandment    does    not  import   the 

Where  words  are  not  actionable  in  crime  of  adultery  in  its  legal  and  tecb- 

themselves  they  cannot  be  made  so  by  nical  sense  as  an    indictable    ofkacc 

the  aid  of  other  words  spoken  at  a  dif-  Famsworth  v.  Storrs,  5  Cush.  (Masfc^* 

ferent  time  and  place,  which  are  barred  412. 

by  the  statute  of  limitations.    Jones  v.  The  word  "bitch,"  when  applied  to  a 

Jones,  I  Jones  (N.  Car.)  L.  495.  woman,  though   a   word    of  leproacfe 

Words  charging  defendant  with  hav-  does  not.  charge  the  crime  of  adaltn^ 

ing  beaten  his  wife  so  that  he  made  her  or  prostitution,  and  is  not  actiooalAe. 

miscarry  are   not  actionable;   without    K v.  H ,  20  Wis.  239. 
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The  words  charged  were:  *'I  know  To  saj  of  another,  **!  believe  A  burnt 

all  about  that  case.    While  she  was  out  the  camp  grooad/*  to  actionable.  Gid- 

there  claiming  to  be  the  wife  of  George  dens  v,  M vk,  4  Ga.  364. 

W.  Funk,  she  was  back  here  claiming  '*  Some  time  ago  Mr.  Norris'  stables 

to  be  my  wife."    Held^  not  actionable  were  burnt,  and  I  lost  my  horse,  and 

^er  se.    Funk  v.  Beverly,  112  Ind.  190).  public  opinion  says  you  was  the  author 

The  words  "She  has  been  Irfag  on  of  it,  and  what  public  opinion  says,  I 

the  lounge  with  a  male  boMtler"  are  believe  to  be  true,*'  spoken  by  plaintiff 

not  actionable.    Koch  v,  Heidman,  16  to  defendant,  constitutes  a  charge  of  the 

Bradw.  (III.)  478.  crime  of  arson,  if  the  burning  of  the 

A  count  in  slander  alleged   that  de-  stables  referred  to  was  arson.    Gage  v. 

fendant  accused  plaintiff  of  adultery  by  Shelton,  3  Rich.  (S.  Car.)  242. 

words  spcAen  of  her  as  follows:  I  (de-  In  an  action  of  slander,  for  words 

fendant;  was  speaking  to  a  certain  lady  spoken    charging    plaintiff    with     the 

about  Mrs.  Y,  or  Mrs.  Y's  case,  mean-  crime     of     arson,    the     words      laid 

iflg  the  accusation  that  Mrs.  Y  (plain-  were:  "I      next      morning     saw       a 

tiff)  had  a  loathsome  disease  and  had  track  going    to    and    returning    from 

communicated   it   to   a   married  man  the     house.      The    toes     turned     in; 

named  C  W.   Heid^  the  count  did  not  and  I  know  of  but  one  man  who  owes 

set  forth  the  circumstances  showing  an  me  enmity  enough  to  do  such  a  thing, 

accusation  by  defendant  that  plaintiff  and  you  know   whom   I  mean,   B   D 

had  committed  adultery,  and  the  want  (plaintiff).    He/d,  that  the  words  were 

of  such  averment  was  not  cured  by  the  not,  of  themselves,  actionable;    and,  as 

innuendo,  and  that  the  count  was  bad.  there  was  no  averment  of  any  matter  of 

York  V.  Johnson,  i  x6  Mass.  482.  fact  tending  to  identify  the  plaintiff  as 

It  is  not  actionable  to  charge  a  man  the  person  who  made  the  tracks,  the 

with  adultery,  though  it  is  to  chaise  a  count  was  demurrable.     Robinson   v. 

woman     with    adultery    because    the  Drummond,  24  Ala.  174. 

tendency  of  such  a  charge  is  to  exclude  The  words  *'Thou  set  fire  to  those 

her  from  society.    Neither  charge  will  buildings  and  thou  wilt  never  be  easy 

sustain  an  action  at  the  common  law.  till  thou  hast  told  of  it"  do  not  impute 

Wilson  V.  Robbins,  Wright  (Ohio)  40.  arson.    Rigby  v.  Heron,  i  Jur.  558.  So 

Anon.— Char«ng  the  crime  of  arson  of  the  words,  he  fired  his  house.  Anon.^ 

is  actionable.     Estes  v.  Estes,  75  Me.  xi  Mod.  220;  he  burnt  my  bam.     Bar- 

478;  West  V.  Hanrahan,  28  Minn.  385;  ham  v.  Nethersall,  Yelv.  21;  he  set  the 

Waters  v.  Jones,  3  Port.  (Ala.)  442;  store  on  fire  and  none  but  him.    Mc- 

Giddens  v.  Mirk,  4  Ga.  364;  Logan  v.  Neb  v,  McGrath,  5  Up.  Can.  Q^  B. 

Steele,  i  Bibb  (Ky.)   C93;  Wallace  v.  Rep.  O.  S.  516. 

Young,  5  T.  B.  Mon.  (Ky.)  155;  House  To  bum  one's  own  store  is  not  un-^ 

-v.  House,  5  Har.  &J.  (Md.)  12$;  Jones  lawful,  and  the  words  **he  burnt  his 

V.  Hungenord,  4  Gill  &  J.  (^td.)402;  own  store,  or  there  is  no  doubt  in  my 

Gage  V,  Shelton*  3  Rich.  (S.  Car.)  242;  mind  that  he  burnt  his  own  store"  is 

Brady  v,  Wilson,  4  Hawks  (N.  Car.)  not  actionable.    Bloss  v,  Tobev,  2  Pick. 

•93;    Nichols    V,   Packard,   16  Vt.    83;  (Mass.)  320.     See  McNab  v.  iSlcGrath, 

Fleming  v.  Albeck,  67  Cal.  227;  Mont-  5  Up.  Can.  Q^  B.  Rep.  O.  S.  516;  or  a 

eomery  v,  Knox  (Fla.),  3  So.  Rep.  211;  building  belonging  to  the  wife  of  the 

Tuttle  V,  Bishop,  30  Conn.  80;  Logan  plaintiff,    but    occupied     by    plaintiff. 

V.  Steele,  i  Bibb  (liy.)  593.    See  Jack-  Redway  v.  Gray,  31  Vt.  292. 

son  V,  Greer,  i  Law  Reporter  5  (Lon-  In  an  action  for  slander  the  foUow- 

don);    Tebbetts    v.    Coding,    9    Gray  ing  words  were  alleged  in  the  com- 

( Mass.)  254.  plaint  to  have  been  falsely  and  mali- 

70  say  of  a  person,  *4t  is  the  general  ciously  spoken  concerning  the  plaintiff: 

opinion  of  the  people  in  J*s  neighbor-  **West  (meaning  the  plaintiff)  sent  two 

hood  that  he  burnt  C's  ein  house,"  is  loads  of  his  store  goods  to  the  Black 

4u:tionable.     Waters  v.  Jones,  3  Port.  Hills  with  his  mule  teams  and  started 

^A.la.)  442.  a  store  there,  and  then  set  fire  to  and 

To  charge  another  with  "burning  a  burned  his  store  building  to  get  the  in- 

l>am,"  is  ^er  se  actionable.    House  v*  surance.'^    Held  that  these  words  im- 

ff  ouse,  5  Har.  &  J.  (Md.)  125.  port  a  charze  of  the  commission  of  an 

To  charge  a  person    with    wilfully  indictable  telony  under  the  statute  and 

burning  a  school  house  is  actionable  in  that  they  are  actionable  per  se»      West 

ICentucky.    Wallace  v.  Young,  5  T.  B.  v,  Hanrahan,  28  Minn.  385.      See  Teb- 

(Ky.)  155.  bets  V,  Coding,  9  Gray   (Mass.)  254; 
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who  shall  attempt,  in  a  wanton  and  Thirman  v,  Matthews,  i   Stew.  (Ala.) 

malicious  manner,  to  destroy  the  repu-  384. 

tation  of  an  innocent  woman,  by  words  Saying  that  the  plaintiff  passed  coun- 

amounting  to  a  charge  of  incontinency,  terfeit  money  is  not  actionable  without 

shall  be  guilty  of  misdemeanor.    State  a  colloquium  showing  that  the  defend - 

V,  Grigg,  10  S.  £.  Rep.  (N.  Car.)  684.  ant  spoke    the    words    concerning  the 

A  woman  who  has  not  had   sexual  commission    by  the    plaintiff  of    the 

intercourse  with  a  man,  although  found  offence  of  passing  counterfeit  money, 

in  his  embrace  about  to  commit  the  act  knowing    it    to  be  such.     Church   v, 

when    interrupted,     is    "an    innocent  Bridgman,  6  Mo.  190. 

woman"  within  the  meaning  of  N.  Car.  The  chaise  that  the  plaintiff   is  "a 

Code,  §  II 13,  making  it  an  offence  to  dealer   in    counterfeit  money*'    is  ac- 

charge  an  innocent  woman  with  want  tionable  per  se.  Pike  v.  Van  Wormer, 

of  chastity.    State  v.  Brown,  100  N.  6  How.  Pr.  (N.  Y.)  99. 

Car.  519;  State  v.  Moody,  98  N.  Car.  The  words  **he  is  a  counterfeiter"  are 

671;  State  t;.  Hinson  (N.  Car.),  S.  E.  actionable/^rje.  Thirman i;. Matthews, 

Rep.  552.  I  Stew.  (Ala.)  384;  Howard  v,  Stephen- 

Coniplraoy. — Chai^ng  a  conspiracy  son,  2  Rep.  Cons.  Ct.  408.  See  Stone  v. 

is   slanderous.     Tibbotts    v,    Haynes,  t;.  Smalcombe,  Cro.Jac.  648. 

Cro.  Eliz.  191;  Fitch  v,  De  Youns,  66  DmnkeBneii — In  order  that  a  charge 

Cal.  ^39;    0*Connell   v,    Mansfield,  9  of  drunkenness  may  be  actionable,  it  is 

Irish  Law  R.  179.  necessary  to  couple  it  with  some  busi- 

In  an  action  of  slander,  for  charging  ness  in  which  drunkenness  is  a  disquali- 

the  plaintiff  with  a  conspiracy  with  his  fication.      Broughton    v.   McGrew,  39 

partner  and   another  person,  to  cheat  Fed.  Rep.  672.     See  Seery  v,  Viall  (R. 

the  creditors  of  the  firm  by  a  fraudulent  I.),  17  Atl.  Rep.  552. 

sale  to  such  other  person,  evidence  of  Bleetlon  Frauds. — Where  plaintiff  was 

the  conspiracy  having  been  introduced  an   election  inspector,   and  defendant, 

by  the  defendant  in  justification,  it  was  speaking  of  him,  said,  "He  counted  for 

held  that    the    defendant  might  then  B  four  votes  that  were  cast  for  E.    It  is 

prove,  that  before  the  partnership  was  true;  there  is  no  doubt  about  it,"  the 

entered    into,    the    purchaser    recom-  language  might  be  fairly  construed  to 

mended  the  plaintiff's  partner  to  the  import  a  crime,  and   is  actionable  as 

witness  as  "a  safe  and  suitable  person  such.   Ellsworth  v,  Hayes,  71  Wis.  427. 

''jL)  sell  goods  to  on  credit,"  and  that  the  Bmbasslement. — As  to  charges  of  em- 

f.itnes8  sold  goods  accordingly  to  the  bezzlement,  see  Park  v.  Piedmont  etc. 

&m,  on  that  recommendation,  for  which  Ins.  Co.,  51  Ga.  511;  Taylor  v.  Short, 

he  had  not  been  paid.    Odiorne  v.  Ba-  40  Ind.  50^6;  Johnson  v.  Brown,  13  W. 

con,  6  Cush.  (Mass.)  185.  Va.  71;  Johnson  v.  Shields,  i  Dutch. 

Conileted  Felon. —  A  person  having  (N.  J.)    116;   Goodrich  v.  Hooper,  97 

been  convicted  of  violating  the  liquor  Mass.  i;  Pittsburgh  etc.  R.  Co.  v.  Mc- 

law  was  termed  in  a  printed  circular  a  Curdy  (Pa  ),  6  Cent.  Rep.  719;  Manner 

"convicted  felon."    Heid,  that  if  these  v.    Simpson,    13    Daly   (N.   Y.)   156; 

terms,  taken  in   connection   with  the  Woddrop    v,  Thacher,   11    Atl.   Rep. 

context  and   the   evidence,    were    un-  (Pa.)  621;  Chaplin  v.  Lee,  18  Neb.  A40; 

derstood    to    mean  only    an    offender  Williams    v,  Scott,   i   C.    &   M.  075; 

against   the  licence    law,   there    wiere  Franklin  v.  Browne,  67  Ga.  272;  Elsas 

no  cause  of  action.    Perry  v.  Man,  i  v.  Browne,  68  Ga.  117;  McLeodv.  Mc- 

R.  I.  263.  Leod,  4  Mont.  L.  Rep.  343. 

Gonyletad  Sccnuidrdl. —  With  an  in-  Stating  that  plaintiff  had  "disappeared 

nuendo    meaning    plaintiff    had    been  with  some  of  his  employer's  funds,  and 

guilty  of  a  crime  and   had  been   con-  the  police  have  been  notified,"  may  im- 

victed  of  such  crime,  was  on  demurrer  port  embezzlement.     Mallory  v.   Pio- 

keld  actionable.     Wilson    v.   Lawson,  neer  Press  Co.,  34  Minn.  531. 

Melbourne  Argus  Rep.  30  Nov.,  18^7.  To  say  that  a  minister  of  the  gospel 

See  Legman  v.  Latimer,  L.  R.,  3  £x.  collected  monev   for  a  particular  pur- 

£>iv.  15.  pose,    and    em^zzled   it   for  his  own 

Conntexfaltiiig. — ^The  words  "you  are  wrongful  uses,  and  that  he  is  unfit  to 

a  counterfeiter"  are  actionable,  because  be  a  minister,  is  actionable  without  any 

they  impute  an  offence  punishable  with  allegation  of  special  damage.   Franklin 

an   infamous  punishment.     Howard  v,  v.  Browne,  67  Ga.  272;  s.  c,  Elsas  v. 

Stephenson,  2   Mill.  (S.  Car.)   Const.  Browne.  68  Ga.  117. 

408;  Church  7^  Bridgman,  6  Mo.  190;  A  charge  of  embezzlement  of  goods 
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was  held  not  actionable  in  Caldwell  v,  Marks,  7  Blackf.  (Ind.)  381;  Jackson  r. 

Abbey,  Hard.  (Ky.)  539.  Weisiger,  2  B.   Mon.  (Kj.)  214;  Mills 

Palat     PratanoM.  —  The     following  t;.  Taylor,  3  Bibb  (Ky.)  469;  Andrews 

words    unexplained  impute  a    crime:  v,  Woodmansee,    15   Wend.   (N.  Y.) 

•* You  had  better  ko  to  Tom  McWade  212;  Nicols  v.  Hayes,   13    Conn.  155; 

and  pay   him  baclc  the  twenty  dollars  Motley  v,  Slany,  ICeb.  273;  Austie  v. 

vou  sot  from  him  by  false  pretences."  Mason,  Cro.  Eliz.  554. 
Lafollett  V,    McCarthy,   18    III.  App.        A   charge  of  forgery   is  actionable, 

87.  though  a  felonious  forgery  be  not  im- 

Felony. — *'I   have  got  a  warrant  for  plied.  Alexander!;.  Alexander, 9 Wend. 

Tempest.      I  shall   transport  him  for  (N.  Y.)  141. 

felony,"  actionable.  Tempest  v.  Cham-        If  the    words    spoken,    in    connec- 

bers,  I  Stark.  67.  tion  with    the  circumstances    of   the 

**You  have  been  cropped  for  felony,"  case,     leave     no      reasonable      doubt 

are  actionable  words.     Wiley  v.  Camp-  that  it  was  the  intention  of  the  defend- 

bell,   5  T.   B.   Mon.    (Ky.)  396.      See  ant  to  impress  upon  the  minds  of  the 

Brite  v.  Gill,  2  T.  B.  Mon.  (Ky.)  65;  hearers   the   belief  that  a  forawry  had 

Smith  V,  Hodgeskins,   Cro.  Car.  270;  been  committed  by  the  plaintiff,  an  ac- 

Paine  v.  Prestny,  Sty.  235.  tion  lies.  Gorham  v.  Ives,  2  Wend.  (X. 

To  take  the   boots,  animo  furandiy  Y.)  532. 
from  the  body  of  a  man  found  drowned        To  print  and  publish  of  another  that 

and  driven  ashore  is  a  felony,  and  the  he  ^'forged   sentiments  and  words    for 

imputation   of   such  an  act  is   action-  Silas  Wright,  which  he  never  uttered,'" 

able.     Wonson  v.  Sayward,   13    Pick,  is  not  libellous.     Cramer  r.  Noonan,  4 

(Mass.)  402.  Wis.  231. 

The  words   "I  charge   him  with  fel-        The  words  "I  will  take  him  to  Bow 

ony,"   were   held  insufficient  in  three  street  on  a  charge  of  forgery,"  are  not 

cases.    Poland  v.  Mason  (1620),  Hob.  actionable,  for  they  do  not  amount  to  a 

30c,  326;  Wheeler  v,  Popleston  (162^),  charge  that  the  plaintiff  had  committed 

I  Roll.  Abr.72;  Wood  V.  Merrick  (1620),  felony.     Harrison  v.  King,  4  Price  46. 
I  Roll.  Abr.  73.  The  words  "thou  hast  forged  a  deed 

Actionable  words  used  with  qualify-  or  bond"  are  actionable;  but  **thou  hast 

ing  expressions,  so  as  not  to  import  a  forged  a    writing"  are  not  actionable. 

charge  of  felony,  will  not  support  an  Motely  v.  Slamy,  Keb.  273;  Andrews 

action  for  slander.    Shecut  i;.  M' Dowel,  v.  Bird,   Hep.  31;  Aier  v.  Frost,  Rolle 

Tread w.  (S.  Car.)  Const.  J5.  R.  431;    Frost    v.   Aier,  3  Bulst.  265: 

It  does  not  amount  to  the  charge  of  Reynell  v,  Sackfield,  2  Bulst.  132;  Aus- 

the  felony  of  theft,  to  charge  a. person  tie  v.  Mason,  Cro.  Eliz.  554. 
with  having  stolen  a  *'bee   tree,"  that        Fomleatlon. — To  charge  another  with 

phrase   having  reference   to  the  wild,  fornication  is  slanderous  per  Me.     Page 

unreclaimed    insect,    and    a    standing  v,    Merwin,   54   Conn.  426;  Frislue  r. 

tree,  neither  of  which  is  a  subject  of  Fowler,  2   Conn.  707;    Rodebaugh  r. 

larceny.    Cock  v,  Weatherby,  5  Smed.  Hollingsworth,  6  Ind.  339:   Beardsiej 

&  M.  (Miss.)  333.  V,  Bridgman,  17  Iowa  290;  Patterson  r. 

Forgery. — Words  charging  a  person  Wilkinson,  55  Me.  42;  Binford  r.  Young, 
with   the  crime  of  forgery  are  action-  115  Ind.    174;    Kotch   v.  Heideman,  16 
able.     Atkinson   v.  Reding,   5  Blackf  111.   App.   478;    State   v,  Davis,   92  N. 
(Ind.)   39;  Hotchkiss  v.  Olmstead,  37  Car.   70}.;  Smalley  v.  Anderson,  2  T. 
Ind.    74;    Alexander   v.   Alexander,  9  B.  Mon.   (Ky.)    56;  Berry    r.  Carter,  4 
Wend.  (N.  Y.)  141;  Arnold  v.  Cost,  3  Stew.  &    P.    (Ala.)   3S7;  Patterson  r. 
Gill    &   T.  (Md.)  138;  Thomas  t;.  Ax-  Edwards,  2  Gilm.  (111.)  720;  Baker  r. 
worth.    Hob.   2;     Beneway    v.  Thorp  Youne,  44  111.  42;  Pettibone 'c.  Simp- 
(Mich.),  43  N.  W.   Rep.  863;    Gay    v,  son,  66  Barb.  (N.  Y.)  492;  Patterson  r 
Horner,  13  Pick.  (Mass.)  535;  Hunger-  Patterson,    15   Law  T.    ^39;  £van&  r. 
ford   V,    Watte,    4   Lev.  iSi;    Sale   v,  Tibbins,  2  Phila.  (Pa.)  210. 
Marsh,  Cro.  Eliz.  178;  Ricks  v.  Coop-        To  charge  that  a  woman  is  not  a  de- 
er,  3    Hawks   (N.  Car.)    587;  Bare  v.  cent  woman  (Dodge   i'.  Lacy,  2   Car 
Baggerley,    Cro.    Car.    326;  Stone   r.  (Ind.)   212),  or  has  raised  a  family  ci 
Smalcombe,   Cro.  Jac.  648;    Jones    v,  children  to  a  negro,  does  not  amount  t«3 
Heme,  2  Wils.   87;  Reynell  x\   Sack-  a  charge  of  fornication.      Patters4>n  r. 
field,  2  Bulst.  132;  Aier  v.  Frost,  Rolle  Edwards,  2  Gilm.  (III.)  720;  but  to  uj 
R.   431;  Frost  V.  Ayer,  3   Bulst.  265;  of   an  unmarried  woman     she   had  2 
Andrews  v.  Bird,  Hep.  31;  Crulman  v.  child  and  buried  it  in  the  garden,  za^ 
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putes  fornication.  Worth  v,  Butler,  7  Jersey^  North  Carolina  and  PonusyU 
Blackf.  (Ind.)  251.  vania.  Morris  v.  Barkler,  i  Litt.  (Ky.) 
Words  charging  a  single  woman  64.  See  also  Philips  v,  Wilev,  2  Litt. 
with  having  two  or  three  little  ones  by  (Ky.)  153;  Patterson  v,  Wilkinson,  55 
a  man,  if  intended  to  Impute  the  crime  Me.  42;  Moberly  v.  Preston,  8  Mo.  462; 
of  fornication,  followed  as  a  corse-  Stieber  v.  Wensel,  19  Mo.  513;  Smith 
quence  hy  two  or  three  bastard  children,  v.  Minor,  i  N.J.  L.  (Coxe)  16;  M'Bray- 
are  actionable.  Svmonds  v.  Carter,  32  er  v.  Hill,  4  Ired.  (N.  Car.)  L.  136; 
N.  H.  458.  *  Walton  r.  Singliton,  7  S.  &  R.  (Pa.)  449. 
To  sajr  of  an  unmarried  woman.  It  has  always  been  the  law  in  Massa^ 
**her  child  is  A's"  and  ''A  was  keeping  ckusettSy  and  is  so  held  in  New  Hamf- 
her  unmarried  for  his  own  purposes,  shire  and  Connecticut,  Miller  v,  Par- 
is actionable  in  itself.  Richardson  v,  ish,  8  Pick.  (Mass.)  384;  Woodbury  v, 
Roberts,  23  Ga.  215.  Thompson,   3    N.   H.   194;  Frisbie  v. 

The  words  **she  is  a  bad  character,  a  Fowler,  2  Conn.  707. 

loose  character,"   are    slanderous,    in-  OamWIng  Honae. — ^To  say  of  one  "he 

volving  a  charge  of  fornication,"  which  keeps  a  gambling  place  or  a  gambling 

may  be  sufficiently  averred  by  an  in-  hell,"  is  actionable.   Buckley  v.  0*NieI, 

nuendo,  without  a  colloquium.      Van-  113  Mass.  193. 

derlip  v.  Roe,  23  Pa.  St.  82.  Hermapbn)4ite. — ^To  call  a  woman  a 
A  charge  that  plaintiff  had  crab  lice  hermaphrodite,  is  actionable,  without 
upon  her  and  got  them  from  her  lover,  alleging  special  damages.  Malone  v, 
held  to  impute  fornication.  Stoke  v.  Stewart,  15  Ohio  320. 
Miller,  3  Cent.  Rep.  (Pa.)  34.  Homloidt. — Words  charging  homicide 
Words  charging  an  unmarried  senerally  without  a  charge  that  it  was 
woman  with  being  *'a  bad  character,"  felonious  are  actionable  in  themselves, 
and  **guilty  of  fornication,"  are /«r  je  Taylor  v,  Casey,  Minor  (Ala.)  258; 
actionable,  and,  if  spoken  falsely  and  Harrison  v.  Findley,  23  Ind.  26^;  Sue- 
maliciously,  no  special  damages  need  be  art  v.  Carter,  i  Dev.  &  B.  (N.  Car.)  L. 
averred  or  proved.  Dailey  v.  Reynolds,  8;  O'Connerv.  0*Conner,  24  Ind.  218; 
4  Greene  (Iowa)  354.  Eckart  v,  Wilson,  10  S.  &  R.  (Pa.)  44; 
In  an  action  of  slander  by  a  feme  Hays  v.  Hays,  x  Humph.  (Tenn.)  402; 
sole  against  husband  and  wife,  for  the  Montgomery  v,  Duley,  3  Wis.  709; 
following  words  spoken  by  the  wife:  Peake  v.  Oldham,  Cowp.  27^;  s.  z.^snh. 
Doctor  Eddy  made  an  appointment  nom»  Oldham  v,  Peake>  2  W.  Bl.  959; 
Mrith  Elizabeth  Cunningham  (meaning  Button  v,  Hayward,  8  Mod.  24. 
the  plaintiff),  scaled  the  walls  and  went  The  words '*  they  have  killed  my  son 
to  bed  to  her  (meaning  the  plaintiff),  at  and  are  trying  to  cheat  me  out  of  my 
Mrs.  Reperton's  house."  Held^  that  land,"  or  "in  room  of  her  trying  to 
the  words  were  actionable  under  the  help  him  she  seemed  to  do  all  she  could 
statute  of  Indiana.  Shields  v,  Cun-  to  hurry  him  out  of  the  world  "  are  ac- 
ningham,  i  Blackf.  (Ind.)  86.  tionable.     O'Conner  v.  O'Conner,  24 

Charges  of  unchaste  conduct  are  sel-  Ind.  218. 
dom  made  in  plain  words;  they  are  al-  Words  spoken  with  an  intent  to  con- 
xnost  always  made  by  indirection  or  vey,  and  which  would  reasonably  con- 
insinuation,  but,  however  made,  the  vey,  the  impression  that  a  person  had 
vrords  are  slanderous  when  they  are  robbed  parties  and  then  murdered 
intended  to  convey,  and  do  convey,  them,  are  actionable.  Harrison  v. 
to  the  minds  of  the  hearers  the  Findley,  23  Ind.  265. 
nneaning.  that  the  unmarried  wo-  The  words,  "  he  killed  her  by  his  bad 
man  of  whom  they  are  spoken,  was  conduct,  and  I  think  he  knows  more 
guilty  of  fornication.  Drummond  about  her  being  drowned  than  anybody 
V.  Leslie,  5  Blackf.  (Ind.)  453;  O'Con-  else,"  import  no  charge  of  criminal 
ner  v,  O'Conner,  2a  Ind.  218;  Harrison  homicide  by  themselves,  and  are  not 
x^.  Findley,  23  Ina.  265;  Keesling  v,  actionable  without  explanatory  aver- 
McCall,  36  Ind.  321 ;  Hotchkiss  v,  Olm-  ments.  Thomas  v,  Blasdale,  147  Mass. 
stead,  37  Ind.  7a;  Huddleson  v.  Swope,  438. 

7 1  Ind.  430;  Walton  v.  Singleton,  7  S.  indMMit  Szponra. — A  charge  of  *'in- 

Sl  R.  (Pa.)  449;  Buscher  v.  Scully,  107  decent  exposure"  is  actionable.    Torbit 

Ind.  246.  V,  Clare,  8  Irish  Law  Rep.  86. 

Charging  another  with  fornication  or  KidBapplAff.— -Charging  a  person  with 

adultery  is  made  actionable  by  statute  kidnapping  another,  and  hurryins  him 

In  Kentucky^  Maine^  Missouri,  New  into  slayery  b  equivalent  to  the  charge 

339 


BfmdfTi 


LIBEL  AND  SLANDER. 


of  kidnapping  him  with  intent  to  cause    Bine.  402 ;  Tomlinson  v.  Buttlebank,  4 


him  to  be  held  to  service  against  his 
will,  which  is  declared  to  be  a  felony 
hy  statute,  and  is,  therefore,  actionable 
as  a  libel.  Nash  v,  Benedict,  25  Wend. 
(N.  Y.)  647. 

Kllllnir  HOTM. — To  say  that  one  '*  is 
guilty  of  wilfully  and  maliciously  poison 


B.  S.  Ad.  630;  Galloway  v.  Courtncj, 
10  Rich.  (S.  Car.)  414;  Blanchard  v. 
Fisk,  2  N.  H._398;  Stokes  v.  Stuckcj,i 
McCord  (S.  Car.)  562;  Gill  v.  Brite,  6 
B.  Mon.  (Ky.)  130;  Wonson  v.  Sav- 
ward,  13  Pick.  (Mast.)  402;  Rowcli^e 
V,  Edmonds,  7  M.  &  W.  12;  Benson  v. 


ing  a  horse  "  is  not  chaining  him  with  Morley,  Cro.  Jac.  153;  Sibthorp's  Cas. 
thecommissionofany  offence  under  the  W.Jones  366;  Bell  v.  Femald,  38  N. 
statutes  of  New  Hampshire.    Glines  v.  W.  Rep.  (Mich.)  910;  Collyer  v.  Coil- 
Smith,  48  N.  H.  259;  Chaplin  v.  Cruik-  yer,  21  N.  Y.  St.  Rep.   118;  Phillip  v. 
shanks,  2  Harr.  &  J.  (Md.)  247.     Com-  Barber,  7  Wend.  (N.  Y.)  439;  Keisling 
fare  Yearly  v,  Ashley,  4  Harr.  &  J.  v.  McCall,  36  Ind.  321;  Scott  r.  Har- 
(Md.)3X4.  bor,  47  Cal.  207;  Curtis  v.  Sprague,  51 
Larceny. — An  action  of  slander  may  Cal.  240;  De  Witt  v,  Wright,  57  CaL 
be  maintained  for  words  uttered  which  576;  Rhodes  v.  Naglee,  66  Cal.  677. 
impute  to  the  plaintiff  the  commission        To  say  of  one  **he  is  a  thief ;  he  stole 
of  the  crime  of  larceny.     Poe  v.  Grever,  my  wheat  and  ground  it,  and  sold  the 
%  Sneed.   (Tenn.)   664;    Rutherford   v,  flour  to    the    Indians,'*    is    actionable. 
Moore,  i   Cranch  (C.  Ct.);  Porter  v,  Parker  f.  Lewis,  2  Greene  (Iowa)  311. 
Horn,  60  Ind.  338;  Hart  v.  Coy,  40  Ind.        To  say  of  a  person  "  he   took  mj 
S53t    Fawsett  v,  Clark,  48   Md.  494;  wood,  and  is  guilty  of  any  and  everr- 
Hayes  v.  Ball,  72  N.  Y.  418;  Georgia  thing  that  is  dishonest,"  connected  with 
V,  Rifford,  45  Iowa  48;  Wing  v,  Winfi^,  the  innuendo  that  the  defendant  meant 
66  Me.  62;  Allen  v.  Hillman,  12  Pick,  that  the  plaintiff  was  guilty  of  larcenj, 
(Mass.)  loi;  Dunnell  v,  Fiske,  11  Mete,  is  sufficient,  after  verdict.  *  Dottarer  v. 
(Mass.)  551;  Edgerly  v.  Swain,  32  N.  Bushey,  16  Pa.  St.  204. 
H.  478;  Tillman  •!;.  Willis,  61  Ga.  433;         A  and  B,  being  in  North  Carolina,  A 
Rodgers  v.  Rodgers,  11  Heisk.  (Tenn.)  charged  B  with  having  stolen  a  n<^ 
757;    Carter    v.    Andrews,    16     Pick,  from  him,  "in   Halifax,  Virginia; ** and, 
(Mass.)  I  ;  Stone   v.  Clark,   21   Pick,  it  ap]>earing  that  the  stealing  of  notes 
(Mass.)  51;  Krebs  v.  Oliver,  12  Gray  is  larceny  in  Virginia,  these  words  were 
(Mass.)  239;  Halley  v.  Burgess,  9  Ala.  held  actionable.      Shipp  v.  McCraw,  5 
728;  Kirkiey  v.  Fike,  29  Ala.  206;  Har-  Murph.  (N.  Car.)  463. 
man  v.  Cundiff,  82  Va.  239;  Coleman        The  words  "you  get  your  living  bj 
V.  Playsted,  36  Barb.   (N.  Y.)   26;  St.  sneaking  about  when  other  people  arc 
Martin  v.  Des   Moyer,    i   Minn.   10;  asleep."     "What  did  you  do  with  the 
Becket  v.  Sterrett,  4  Blackf.  (Ind.)  88;  sheep  you  killed  ?  "    *^Did  you  eat  it  r 
McKee  v.  Sugalls,  5  111.  30;  Little  v.  "  It  was  like  the  beef  you  got  negroes 
Barlowe,  26  Ga.  423;  Pearson  T'.  Steortz,  toJ)ring  you  at  night."     "Where  did 
Morr.  (Iowa)    136;  Stewart  r.  Howe,  you  get  the  little  wild  shoats  you  al- 
17   111.   71;  Havs   V,   Allen,  3   Blackf.  ways  have  in  your  pen."     "  You  are  an 
(Ind.)  408;  Alfey  v.  Neely,  5  Blackf.  infernal  roguish  rascal,"  were  held  to  be 
(Ind.)  200;  Hays  v.  Mitchell,  7  Blackf.  actionable,  as  containing  a   charge  oi 
(Ind.)    117;   Gaul  v,  Fleming,  10  Ind.  larceny  in    more  instances  than   one. 
2^3;  Dudley  v.  Robinson,  2  Ired.  (  N.  Morgan  z^.  Livingston,  2  Rich.  (S.  Car.:- 
dar.)    L.   141;   Bomman    v,  Boyer,  3  573. 

Binn.  (Pa.)  515;  Jones  v.  McDowell,  4        The  alleged  slanderous  words  were 

Bibb.  (Ky.)  180;  Redway  v.  Jones,  31  spoken   by  the  defendant  of  and   con- 

Vt.  (2  Shaw)  292;    Mayson  v.  Shep-  cerning  the  plaintiff,  and  were   as  foi- 

pard,  12  Rich.  L.  (S.  Car.)  254;  Hawn  lows:  "He  stole  my  com."     "He  stole 

t;.  Smith,  4  B.  Mon.  (Ky.)  385;  Cook  my  corn,  and   I  can  prove  it."     *-Bv 

v.  Lardos.   6  La.  An.  779;  Brown  v.  God  !  he  stole  my  com."     Heid^  that 

Brown,  14  Me.  317;  Burbank  r.  Horn,  these  words  impute  a  larceny,  a  crins- 

39  Me.   233;    Wheatley   v.    Wallis,   3  inal  offence  involving  moral  turpitude. 

Harr.  &  J.  (Md.)  i;  Bonner  v.  Bo^'d,  3  and   are  actionable  per  se,     Hoag  '. 

Harr.  &  J.  (Md.)  278;  Nye  v,  Ottis,  8  Cooley,  33  Kan.  387. 
Mass.  122;  Ogden  v.  Riley,  14  N.J.  L.        The  words  "you    will  steal,"  or  *■! 

(2   Green)    i§6;    Miller  v.    Miller,    8  believe  you  will  steal  "  do  not  of  thon- 

Johns.  (N.  Y.)  74:  Foster  v.  Browning,  selves  imply  a  charge  of  the  crime  cs" 

Cro.  Jac.  688;  Baker  v.  Pierce,  2   Ld.  larceny  committed  in  the  past,  and  are 

Raym.  959;    Slowman   v.   Dutton,    10  not  actionable  per  se;  but  it  is  compe- 
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tent  to  show  that  the  words  spoken,  Noeninger  i*.  Voght,  88  Mo.  589;  Dud- 
under   the  peculiar  circumstances  at-  ley  x^.  Robinson,  2  Ind.  141;  Johnson  t'. 
tending  their    utterance,  expressed    a  Robertson,  4  Port.  (Ala.)  180;  Chandler 
charge  of  crime  before  committed,  in  v.  Holloway,  4  Port.  (Ala.)  18;  Ban- 
which  case  they  should  be  regarded  as  field  v,  Lincoln,  Freem.  278;  Cooper  v, 
actionable.  '  Bays  v.  Hunt,  60  Iowa  251.  Smith,  Cro.  Jac.  423;  Hays  v.  Hays,  i 
A  key,  though  in  the  lock  of  a  door  Humph.  (Tenn.)  402;  Wilner  v.  Hold, 
in  a  house  is  the  subject  of  larceny;  and  Cro.  Car.  489;  Taylor  v,  Casey,  Minor 
words  charging  a  person  with  stealing  258;  Button  v.  Hey  ward,  8  Mad.   24; 
it  are  actionable-     Hoskins  v.  Torrance,  Gardner  v.  Spurdant,   Cro.   Jac.  438; 
5  Blackf.  (Ind.)  417.  Godfrey  v.  More,  Cro.  Eliz.  317;  Web 
By  the  statutes  of  Illinois  no  child  v.  Poor,  Cro.  Eliz.  569;  Green  v.  War- 
under  the  age  of  ten  years  can  be  pun-  ner,  3  Keb.  624;  Cooper  v.  Smith,  Cro. 
ished  for  larceny';  but  an  action  may  be  Jac.  42 1;  Barrows  v.  Ball,  Cro.  Jac.  331 ; 
maintained  by  such  child  for  slander-  Carroll  r.  White,  33  Barb.  (N.  Y.)  615; 
ous  words  accusing  her  of  thefl.    Skin-  Edsall  i;.  Russell,  5  Scott,  N.  R.  801; 
NER,  J.,  dissenting.    Stewart  v,  Howe,  Davis  v.  Ockhamsty  245. 
17  III.  71.  The  words  charging  a  person  with 
The  following  words  do  not  amount  having  ''killed"  several  human  beings 
to  a  charge  of  larceny:  ''You  as  good  are  actionable  per  se;  as  they  import  a 
as  stole  tne  canoe."     Stokes  v,  Arey,  8  voluntary,   felonious  killing  according 
Jones  (N.  Car.)  466.     Or,  **  a  man  that  to  their  natural  sense  and    meaning, 
would  do  that  would  steal."     Stees  v,  Carroll  v.  White,  33  Barb.  (N.  Y.)  615. 
Kemble,  3  Casey  (27  Pa.  St.)  112.  In  an  action  of- slander,  it  was  held. 
The  words  **  Uncle  Daniel  must  settle  that  these  words  spoken  of  the  plaintiff 
for  some  of  my  logs  he  has  made  away  as  a  physician  are  actionable  per  se: 
with,"  do  not  of  themselves  amount  to  "Dr.  A 'killed   my  children.     He  gave 
a  chaise  of  larceny.    Brown  v.  Brown,  them  teaspoonful  doses  of  calomel,  and 
2  Shep.  (Me.)  317.  it  killed  them;  they  did  not  live  long 
Where  the  word  "  thief,"  though  ca-  after  they  took  it.    They  died  right  off 
pable  of  a  felonious  signification  was  — the  same  day."     Secdr  v.  Harris,  x8 
neither  used  by  defendant  nor  under-  Barb.  (N.  Y.)  425. 
stood   by  bystanders  as  charging  the  "Thou  are  a    rosue  and  rascal  and 
plaintiff  with  larceny  it  is  not  action-  hast  killed   tliv  wife,"  held  actionable, 
able.     Quinn  v,  O'Gara,  2  E.  D.  Smith  Wilner  v.  Hold,  Cro.  Car.  489. 
(N.  Y.)  588.  The  words    "thou  didst  poison  thy 
"  Bear  witness    he  hath   stolen    my  husband,"  held  actionable.     Gardner  v. 
cfoth."    /^<?/^,  not  actionable.    Bury  v.  Spurdant,  Cro.  Jac.  438.    Or,  "thou  hast 
Wright,  Yelv.  126.  killed  a  man."    Godfrey  xk  More,  Cro. 
B  spoke  of  A,  that  A  and  B  and  one  Eliz.  317.  Or,  **thou  hast  killed  my  wife." 
CZ  sat  down  to  gamble  in  a  house  in  D,  Talbot  Cas.  Cro.  Eliz.  823.     Or,  "thou 
and  while  there  C  took  from  his  pocket-  hast     killed    thy    wife."       Wilner    v. 
l>ook  a  five  dollar  bill  and  proposed  to  Hold,  Cro.  Car .'489. 
t>et  one  dollar;  that  after  the  bill   was  But  to  charge   a  man  with  being  a 
put  down  on  a  chance  it  was  missing  murderer  because  he  killed  a  dog  will 
and  search  was  made  for  it,  but  it  could  not   sustain  an   action.     Waggoner  t'. 
not  be  found,  whereupon    the    parties  Richmond,    Wright   (Ohio)    173.     So, 
agrreed   to  submit  to  a  search,  which  the  words  "they  are  highwaymen,  rob- 
-wras  made,  but  the  bill  was  not  found,  hers  and  murderers,"  appearing  to  be 
iHat  after  this  search    all  the  parties  spoken  in  reference  to  a  transaction  not 
-went  out  of  the  house  to  search  for  the  involving  robbery  or  murder,  were  held 
rnissing  bill;    near    the    window  they  not  actionable.  Van  Rensselaer  7;.  Dole, 
found  a  pocket  book  with  the  clasp  un-  i  Johns.  Cas.  (N.  Y.)  279. 
fastened,  and  in  it  was  the  missing  bill;  Peijnry. — ^To  charge  a  witness  with 
tHat  C  took  out  the  bill  and  handed  the  swearing  falsely  upon  a  material  point 
pocketbook  to  A  who  took  it  and  then  in   a  judicial  proceeding  is  actionable. 
sa.id:  "Boys,  don't  tell  this  on  me,  for  Lea  v.  Robertson,  4  Stew.  (Ala.)    138; 
if   vou  do  It  will  ruin  me."     Held^  that  Carlock  v.  Spencer,  7   Ark.  12;  Eccles 
X,y\^*^  words  did  not  of  themselves  im-  v.  Shannon,  4  Harr.  (Del )  193;  Newbit 
port  a  charge  of  larceny.    Pritchard  r.  Statuck.  35  Me.  315:    Rineheardt  v. 
^^.    I^lo^'d,  2  Ind.  154.  Potts,  7  Ired.  (N.  C;ar.)  L.  403;  Harris 
Bfordar. — A  general  charge  against  v,  Purdy,  i  Stew.  (Ala.)  231;  Canter- 
that  he  is  a  murderer  is  actionable,  bury  v.  Hill,  4  Stew.  &  P.  (Ala.)  224; 
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Humph.    (Tenn.)    60S;     Newbit     v,  588;   Beswick  v.  Chappel,  8  B.  Mon. 

Statuck,  35  Me.  315;  Downey  v.  Dill-  (Ky.)  486;  Edgerly  v.  Swain,  32  N.  H. 

ion,  52  Ind.  442.  478;  Wright  7;.  Lindsay,  20  Ala.  428; 

"You    dirty  stinking  liar;  you  got  Harvey  v,  Boies,  i  Pa.  'St.    12;  Shaffer 

on  the  stand    and  swore  false  oaths  v,  Kintzer,  2  Binn.  (Pa.)  537;  Braham 

against  me,"  are  actionable  ^<?r  j£,  pro-  v.   Nethersall,   Yelv.  22;  Hopkins    v, 

vided  "stand"  means  witness  stand  in  a  Beedle,  i  Cai.  (N.  Y.)  347;  Stafford  v, 

judicial  proceeding.    Padgett  v.  Sweet-  Green,  i  Johns.  (N.  Y.)  505;  Ward  v, 

ing,  65  Md.  404.    To  say  of  one,  how-  Clark,  2  Johns.  (N.  Y.)  10;  Jacobs  v. 

ever,  that  he  is  a  man  of  bad  character  Fyler,  3  Hill   (N.  Y.)  272;  Hopwood  r. 

in  the  neighborhood  in  which  he  lives.  Thorn,  8  C.  B.  293;  Brite  v,  Whipps,  8 

as  regards  truth  and  veracity,  and  that  Gill   (Md.)  457;  Holt  v,  Scholefield,  6 

the  speaker  would  not  believe  him  on  T.  R.  694;  Wyant  v.  Smith,  5  Blackf. 

oath,  is  not  actionable /ef^e.    Studdard  (Ind.)  293;  Tibbetts  t^.  Goding,  9  Gray 

V,  Trucks,  31  Ark.  726;  Hill  v,  Mont-  (Mass.)  254;  Harris  v.  Woody,  9  Miss, 

gomery,  8  Ala.  510;  Walrath  v.  Clark,  113;    Horn    v.    Foster,    19   Ark.  3^6; 

17  How.  (N.  Y.)  Pr.  72;  Lea  v.  Robert-  Sheely  v.  Biges,  2  Harr.  &  J.  (Md.)  363; 

son,  I  Stew.  (Ala.)  138;  Lewis  v.  Black,  Power  v.  Miller,  2  McCord  (S.  Car.) 

27  Mass.  425;  Rhinehardt  v.  Potts,  7  220;   Sleeder  v.   Wilson,   10   Ind.  92; 

Ired.  Law.  (N.  Car.)  403;   Rainey  v,  Roella  v.  Fellow,  7  Blackf.  (Ind.)  377; 

Thombury,  7  B.  Mon.  (Ky.)  475;  Sher-  Chapman  v.  Smith,  13  Johns.  (N.  Y.) 

wood  V.  Chace,  11  Wencf.  (N.  Y.)  38;  78;  rhincle  v.  Vaughan,  12  Barb.  (N. 

Grace  v.  Brink,  33  Mich.  91;  Gibbs  v.  Y.)  215;  Blair  v.  Sharp,  Breese  11;  Mc- 

Tucker,  2   A.  K.   Marsh.   (Ky.)    219;  Manus  v,  Jackson,  20  Miss.  56. 

Mitchell  V.  Mulholland,   106  "^111.  105;  False  swearing  before  an  ecclesiastical 

Wilson  v»   Harding,   2   Blackf.  (Ind.)  tribunal  is  not  penuHng  in  Pennsyl- 

241;  Harris  V.  Purdy,  i   Stew.   (Ala.)  vania.     Harvey  t;.  Boies,  i  Pa.  St.  12. 

331.     Compare  Canterbury  v.  Hill,  4  C^»/ra,  Chapman  v.  Gillet,  2  Conn.  40. 

Stew.  &  P.  (Ala.)  224;  Rue  v.  Mitchell,  To  say  of  another,  "he  has  sworn  to 

2  Dall.  (U.  S.)  58;  Small  v.  Hammon,  a  damned    lie,    and    I    will    put  him 

I  Bulst.  40;  Hall  V.  Weedon,  8  Dowl.  through  for  it  if  it  costs  me  all  I  am 

&  R.  140;  Lewis  V,  Soule,  3  Mich.  514;  worth,"  is  actionable.    Crone  v.  Angell, 

Colomes'  Case,  Cro.  Jac.  204;   Stewart  14  Mich.  339. 

f .  Wilson,  23  Minn.  449;  Casselman  v,  "You  swore  false  at  the  trial  of  your 

Winship,  3  Dak.  292;  Hutts  v,  Hutts,  brother,  John,"  without  an  averment 

62  Ind.  214;    Stewart  v,   Wilson,    23  that  the  words  were  spoken  concerning 

Minn.  449.  the  testimony  given  by  the  plaintiff  at 

Words  charging  a  ^czxA  juror  with  the  trial  referred  to  was  held  actionable 

having  "forsworn  himself  by  neglecting  afler  verdict.     Fowle  v.  Robbins,   12 

or  refusing  to  present  an  offence  within  Mass.  498. 

his   knowledge,"    are    not  actionable.  Fllferiiig.-^To  charge  another  with 

Such  neglect  or  refusal  does  not  con-  pilfering  is  actionable.    Becket  v,  Ster- 

atitute  perjury   or  any  indictable    of-  rett,  4  Slackf.  (Ind.)  499.     Contray  see 

fence.    McAnally  v.  Williams,  3Sneed  Carters.  Andrews,  x6  Pick.  (Mass.)  i. 

(Tenn.)  26.  Fliudered. — The    word    plunder,    in 

It  is  not  slanderous  and  actionable  its  ordinary  meaning,  imports  a  wrong- 

per  se  to  say  of  a  person,  he  swore  to  a  ful  acquisition  of  property,  yet  it  does 

lie.    To  make  this  charge  slanderous  not  express  the  precise  nature  of  the 

there  must  be  a  reference  to  a  judicial  wrong,  and  a  charge  of  plundering  is 

proceeding  in  which  the  party  is  alleged  not  actionable  without  an  averment  or 

to  have  testified    falsely,     regram  v.  colloquium  in  the  declaration  showing 

Stoltz,  76  N.  Car.  349;  Ham  v,  Wick-  that  it  was  used  to  denote  a  felonious 

line,  26  Ohio  St.  8x;  Watson  v.  Hamp-  taking.    Carter  v.  Andrews,  16  Pick, 

ton,   2   Bibb    (Ky.)    3x9;    Mebane    v»  (Mass.)  i. 

Sellars,  3  Jones  (N.  Car.)  L.  199;  Shin-  Proititntlon.  —  Words     charging    a 

laub  V,  Ammerman,  7  Ind.  347;  Martin  married    woman    with    being  a  pros- 

V,  Melton,  4  Bibb  (Ky.)  99;  Vaughan  titute  are  actionable /^fjtf.    Klewin  v, 

V.  Havens,  8  Johns.  (N.  Y.)  X09;  Crook-  Bauman,  53  Wis.  244;  Rhoads  v.  An- 

shank  T\  Gra)',  20  Johns.  (N.  Y.)  344;  derson  (Pa.),  13  Atl.  Rep.  823.     Com- 

Bonner  v.  McPhall,  51  Barb.  (N.  Y.)  pare  Wilbv  v.  Elston,  8  C.  B.  142. 

106;  Packer  v.  Spangler,  2  Blnn.  (Pa.)  In  Brooker  v.  Coffin,  5  Johns.  (N.Y.) 

60;  Barger  v.  Barger,  18  Pa.  St.  489;  188,  it  was  Aeld  not  actionable  to  say  of 

£>alrymple  v.  Lofton,  2  Spears  (S.  Car.)  a    person,  "she  is   a  common  prosti- 
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tute,"  without  alleging  special  damages,  chaise  of  crime  before  committed,  in 

Public  Indecency. — Words,  which,  in  which  case  they  should  be  regarded  as 

their  common  acceptation,  taken  as  a  actionable.      Bag^   v.    Hunt,   60  leva 

whole,  charge  the  crime  of  public  in-  251. 

decency,  as  defined  by  the  statute,  are  **He  stole  my  corn."  Held,  actionable, 

actionable  per  se.     Seller  v,  Jenkins,  97  Hoag   v.    Cooley,    33    Kan.    387.    So 

Ind.  430.  charging  larceny  of  a  dog  is  actk>nable 

Bobbery. — It  is  actionable  to  say  of  in  Kansas.     Harrington    v.  Miles,  11 

another  that    he    "robbed"    a    person,  Kan.  480. 

unless  the  words  are  used  in  a  connec-  But  unless  the  stealing  imports  fel- 

tion  which  shows  that  they  were  not  ony    the    words    are    not    actionable, 

intended  to  impute  the  crime  of  robbery.  Idol  v.  Jones,  2  Dev.  162;   Robins  r. 

Weil   V.  Schmidt,   23    Wis.  136.     See  Hildredon,  Cro.    Tac.    65;    Dexter    r. 

Tones    v.  Chapman,  5    Blackf:    (Ind.)  Taber,  12  Johns.  (N.Y.)  239;  Guilders- 

08;  Birch  V,  Benton,  26  Mo.  15 j;   Dud-  lew  v.  Ward,  Cro.  Eliz.  225;  Clarke  r. 

ley  V.  Horn,   21   Ala.  379;   Billings  v.  Gilbert,  Hob.  331a;   Coote   v.   Gilbert 

Wing,  7  Vt.  444;  Andres  v.  Kappen-  Hob.  77*;   Findley  v.  Bear,  8  Scrg.  k 

heafer,  3  S.  &  R.  (Pa.)  225;  Speakers.  R.   (Pa.)  571;  Cock  v.   Wcatherby,  5 

McKinzie,    26  Mo.   255;    Lewknor   v.  Sme.   &    M.   (Miss.)    331;    '^^''allis    r. 

Cruchlen,  Cro.  Car.  14b;  Lawrence  v.  Mease,   3   Binn.  (Pa.)    546;     Gillet  r. 

Woodward,   Cro.   Car.   277;    Hutts   v.  Mason,  7  Johns.  (N.  Y.)  16;  Norton  r. 

Hutts,  51  Ind.  581.  Ladd,  5  N.  H.   203;    Bryan    -v.  Wikc*, 

The  following  words,  spoken  of  a  Cro.  C^ar.  572.  Contra^  Fhilltps  v.  Bar- 
postmaster,  in  reference  to  his  official  ber, 7  Wend.  (N.Y.)  439. 
character:  "He  would  rob  the  mail  for  Thief. — Falsely  to  say  of  another  that 
one  hundred  dollars;  yes,  he  would  rob  he  is  a  thief  is  actionable  per  se^  al- 
the  mail  for  five  dollars,"  are  action-  though  it  does  not  necessarily  impute  a 
able.  Craig  f.  Brown,  5  Blackf  (Ind.)  felonj*.  Quigley  v.  MeKee,  12  Orcg. 
44.  22;  s.  c,  53  Am.  Rep.  j20.     See  Stu- 

The  words   "you  did  rob  the  town  mer    v.    Pitchman,  22   111.   App.   399; 

of  St.  Cloud;  you  are  a  public  robber,"  Brite  t^.  Gill,  2  T.  B.  Mon.   (Ky.)  66; 

are  not  actionable,  for  the  crime  of  rob-  (^inn  v.  O'Gana,  2  E.   D.    Smith  (N. 

bery  cannot   be  committed   against   a  Y.)  388;  Dwyer  v.  Fireman*s  Journal, 

town.     McCarty  V.  Barrett,   12  Minn,  xi  Daly  (N.  Y.)  248;  Van  Renssalaerr. 

494.  Cole,  I  Johns.  (N.  Y.)  Cas.  279;  Brown 

Smuggling. — A  charge  of  smuggling  v.  Myers,  40  Ohio  St.  99;  29  Alb.  L^  J. 

goods    into    the    country   is    libellous.  160;    Pink   v.   Catanich,   51    Cal.  420; 

Stilwell  V.  Barter,  19  Wend.  (N.  Y.)  Miller  v,  Johnson,  79  111.  58;   Robinson 

487.  V.  Keyser,  2  Foster  (N.  H.)  323;  Mc- 

Sodomy. — To  charge  a  woman  with  Namara  v.  Shannon,  8  Bush  (Kv.)  557; 

bestiality  and  sodomy  is  an  imputation  Dudley  v.  Robinson,  2  Ired.  (N^.  Car.; 

of  unchastity  and    actionable  per  se.  141;  Fisher  t;.  Rotereau,  2   McCord  (S- 

Haynes  v.  Ritchey,  30  Iowa  76;  Cleve-  Car.)   189;  Curtis   v.  Curtis,  10  Bing. 

land  V.  Detweiler,  18  Iowa  299.  447;  Penfold  v.  Westcote,  2  B06.  &  P-, 


Steal. — An    action    of    slander    lies     N.  R.  335;  Johnson  v.  St.   Louis  Dii 

Co.,  65  Mo.  539;   Hogg 
and  it  is  averred  in  the  declaration  that    son,  i    Nott.  &   McC.    (S.  Car.)  216: 


where  the  words  are,  "you  will  steal;"    patch  Co.,  65  Mo.  539;   Hog^  tt.  Wfl- 


the  defendant,  by  the  speaking  of  the  McKennon    v.  Greer,   2    Watts   (Pa.} 

words,  meant,  and  intended  to  have  it  352;  Mayson  v.  Sheppard,  12   Rich.  L, 

understood   and  believed,  that  the  de-  (S.  Car.)  254;  Dottarer  zf,  Bushey,  16 

fendant  had    been    guilty  of   larceny.  Pa.    St.   204;    Hayward   v.    Naylor,    1 

Cornelius  v.  Van  Slyck,  21  Wend.  (N.  Rolle  Abr.  50;  Simmons  v.  Halster,  13 

Y.)  67;  Burbank  v.'Horn,  39  Me.  233;  Minn.  249;  Davis  i/.  Johhston«  2  Babev 

Baker  v.  Pierce,  6   Mod.  23;  Bash  v.  (S.  Car.)  579;  Jones  v.  McDowell,  4 

Summer,  20  Pa.  St.  150.  Bibb   (Ky.)  188;  Morgan  i*.  Livingsti^u 

The  words,  "you  will  steal,"   or  "I  2  Rich.  (S.  Car.)  573;  Porter  xr.  Cboeiu 

believe  you  will  steal,"  do  not  of  them-  60  Ind.   338;    Parker   r».    Lewi&,  2  G- 

selves  imply  a  charge  of  the  crime  of  Greene  (Iowa)  311;  Slowman   r.  Dut- 

larceny  committed  in  the  past,  and  are  ton,  10  Bing.   402;    Clark    r.  Gilbert, 

not  actionable  per  se;  but  it  is  compe-  Hob.  331;  Bonner  v.  Boyd,  3  Har.  i  J- 

tent  to  show  that  the  words  spoken  (Md.)     278;    Beckett     r.      Stenett.  4 

under    the  peculiar  circumstances  at-  Blackf.  (Ind.)  499;  RatcUff  v.  ShuWeT. 

tending    their    utterance    expressed    a  Cro.  Eliz.  224;  McGibbon  i?.  Young.  20 
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Wkly.  Dig.  12;  Gill  v,  Brite,  6  B.  Mon.  not  affected;  that  the  court  cannot  say 
(Ky.)  130;  Hawn  v.  Smith,  4  B.  Mon.  judicially  whether  it  \%  possible  for  a 
(Ky.)  385;  Cheatwood  v.  Mayo,  5  woman  to  have  connection  with  a  dog 
Munf.  ( Va.)  16;  Sabin  r.  Angell,  46  Vt.  or  to  have  pups  bv  him,  but  as  it  is  not 
740;  Rutherford  v,  Moore,  x  Cranch  (C.  popularly  believed  to  be  impossible,  the 
0388.  people  not  being  presumed  to  know 
If  the  meaning  be  doubtful,  other  scientific  facts,  the  injury  to  the  plain- 
parts  of  the  same  conversation  may  tiff  will  be  the  same  in  either  case,  and 
explain  it.  McKee  v,  Ingalls,  4  Scam,  the  action  will  lie.  Ausman  v.  Veal, 
(111.)  30;   Cristie  v.  Crowell,  Peake*s  10  Ind.  355. 

Cas.  4;  Thompson  v,  Bernard,  i  Camp.  To  say  of  a  man  that  he  was  seen 

48;  Ogden  V,  Riley,  2  Green   (N.  J.)  ravishing  a  cow  imports  that  he  was 

186.  seen  committing  the  crime  of  bestiality 

To  say  "thou  art  as  very  a  thief  as  and  buggery  with  the  cow.     Harper  v, 

any  in  Warwick  gaol,'*  no  thief  being  Delp,  3  Ind.  225.     See    Woolcott   v. 

then  in  the  gaol,  would  not  be  action-  Goodrich,  5  Cow.   (N.  Y.)  714.     But 

able,  but  if  a  thief  is  in  the  gaol  at  the  an  allegation  that  one  was  seen  "afoul 

time,  the  words  would  be  actionable,  of  a  cow  or  with   a  heifer,"  does  not 

Fenner,  J.,  I  Bulst.  40.  amount  to  a  charge  of  buggery.     Har- 

To  call  another  a  "thieving  puppy"  per  v.  Deep,  3  Ind.  22c. 

implies  a  charge  of  crime,  and  is  ac-  Whorelioiue. — Words    charging    one 

tionable  fer  se.    Pierson   v,   Steortz,  with  keeping  a  whorehouse  are  action- 

Morr.  (Iowa.)  136.  able  per  se,     Wright  v.  Paige,  36  Barb. 

The  word  "thief"  is  not  actionable,  (N.  Y.)  438;  Huckle  v,  Reynolds,  7  C. 

unless  used  with  the  intent  to  impute  B.,  N.  S.  114;  Brayne  v.  Cooper,  5  M. 

crime,  which  the  law  will  presume,  if  &  W.  249;  Parkins  v.  Scott,  Hurl.  &  C. 

the   contrary    intent    be    not    shown.  153;  Cook  v,  Rief,  52  Supr.  Ct.,  20  J. 

M*Kee  v.  Ingalls,  4  Scam.  (III.)  30.  &  S.  302. 

These  words    "J.  O.  has  stole  my  Words  charging  one  with  letting  a 

marl," — "you  are  a    thief;    you    have  house  for  purposes  of  prostitution  are 

stole   my  marl" — are  not    actionable,  actionable  per  se,  as  imputing  a  crime 

Ogden  V.  Riley,  2  Green  (N.J.)  186.  under  Code  Iowa,  §  4015.     Harley  v. 

Words  charging  the  plaintiff   with  Gregg,  74  Iowa  563. 

beine  a  thief,  and  words  charging  him  Whoredom.— A  charge  of  whoredom 

and  his  family  or  associates  with  being  is  actionable  per  se.  Rodgers  v.  Lacey, 

a    "gang  of   thieves,"  are    actionable.  23  Ind.  508;  Ranger  v,  Goodrich,  17 

Porter  v,  Choen,  60  Ind.  338.  Wis.  80;   Snediker  v.  Poorbaugh,  29 

To  charge  one  with  being  a  thieving  Iowa    488;    Cox  v.  Bunker,   i    Morr. 

person,  or  to  say  of  him  that  he  stole  (Iowa)  269;  Pledger  v,  Hatchcock,  i 

and  ran  away,  is  actionable.     Alley  v,  Ga.  550;  Smith  v.  Silence,  4  Iowa  321; 

^ee\y,  5  Blackf.  (Ind.)  200.  Hicks  v.  HolHngshead,  Cro.  Car.  261; 

In  a  complaint  for  slander,  the  words  Pink  v,  Catanick,  51  Cal.  420;  Nidever 

spoken  were  alleged  thus:  "You  are  a  v.  Hall,  67  Cal.  80;  Kelly  v.  Flaherty 

G— d  d— nd  lying,  thieving  son    of   a  (R.  I.),  14  Atl.   Rep.  876.     Compare 

bitch."    Heidj  on  demurrer,  that  the  Pettibone  v,  Simpson,  66  Barb.  (N.  Y.) 

-words  were   actionable.    Reynolds  v.  493;  Robertson  v.  Powell,  2  Selw.  N.  P. 

Ross,  42  Ind.  387d.  1224;  Allsop  v.  Allsop,  5  Hurl.  &  Nor. 

fhmatiiraKMtonoaf. — Words  charg^ing  514;  Williams  v.  Holdredge,  22  Barb. 

the  commission  of  the  crime  against  (N.  Y.)  397;  Boyd  v.  Brent,  3  Brev. 

nature  are  not  themselves  actionable.  241;  Underbill  v.  Welton,  32  Vt.  40; 

Coburn  r.  Harwood,  Minor  (Ala.)  93;  Linney  v.  Maton,  32  Vt.  40;  Bradt  v. 

K8te«    V.  Carter,   10    Iowa  400.    See  Towsley,  13  Wend.  (N.  Y.)  253;  Cavel 

Thomson  v.  Nye,  16  Q^  B.  175;  Wool-  v.  Birket,  Sid.  438. 

noth  V.  Meadows,  5  East  463;  Colman  The  words  "B  was  as  hard  a  whore 

V.  Godwin,  Dougl.  90.  as    ever    was    in    L"    are  actionable. 

Suit    for    words    spoken    "that    the  Rodgers  v.  Lacey,  23  Ind.  507.     So  are 

plaintiff  had  two  pups,  meaning  thereby  the  words  "drunken  whore."   Williams 

that  she  had  been  guilty  of  bestiality,  or  v,  Greenwade,  3  Dana  (Ky.)  432.    And 

the  crime  against  nature,"  keld   that  so  is  "whore."     Kelly  v.  Dillon,  5  Ind. 

the  latter  crime  embraces  the  former;  426;   Smith    v.   Silence,  4    Iowa  321; 

that  if  the  latter  crime  is  not  the  correct  Clarke    v.    Mount,    Opinions    in    the 

inference  from  the  words  averred,  still  Mayor's  Ct.  18;  Martindale  v.  Murphy, 

the    sufficiency   of  those  averments  is  Barton  (N.  Brunswick)  85;  Schinisseur 
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present  existence  of  a  contagious  or  infectious  disease  tending  to 
exclude  him  from  society,*  or  (3^  Are  spoken  of  him  in  the  way  of 
his  office,  profession  or  trade.*  In  no  other  case  are  spoken 
words  defamatory,  unless  they  have  caused  some  special  damage 
to  the  plaintiff.^ 

1.  Wards  Imputing  a  Crime. — Spoken  words  which  impute 
that  the  plaintiff  has  been  guilty  of  a  crime  punishable  with  im- 
prisonment are  actionable  without  proof  of  special  damage.*     It 

mont  etc.  Ins.  Co.,  ^\  Ga.cn;  Tempest  (N.  Y.)  201;  Mott  v.  Comstock,  7  Cow. 

V.   Chambers,  i     Stark  67;  Wiley    v.  (N.  Y.)  654;  Fowles  v,  Bowen,  30  N. 

Campbell,  5  T.    B.    Mon.    (Ky.)   396;  Y.   20;   Secor  v.  Harris,  i8  Barb.  (N. 

Wouson  v.  Sayward,  13  Pick.  (Mass.)  Y.)  425;  Snow  v.  Judson,  38  Barb.  (N. 

to2;  Hotchkiss  i;.  Olmstead,  37  Ind.  74;  Y.)  210;   Carroll   v.   White,  33  Barb, 

.afollett  V.  McCarthy,  18  111.  App.  87;  (N.  Y.)  615. 

Atkinson  v.  Reding,  5  Blackf.   (Ind.)  8.  Odgers  L.  &  S.  53. 

39;  Arnold  V.  Cost,  3  Gill  &J.  (Md.)  4.   Hoag  v.   Hatch,  23   Conn.    ^85; 

138;  Alexander  v.  Alexander,  9  Wind.  Hess  v,  Fockler,  25  Iowa  9;  Pollar<}   v, 

(N.  Y.)  141;  Gay  v.  Horner,  13  Pick.  Lyon,  91  U.  S.  225;  Brooker  v.  Coffin, 

(Mass.)  535;  Ricks  v.  Cooper,  3  Hawks.  5  Johns.   (N.  Y.)  188;  4  Am.  Dec.  337; 

(N.  Car.)  587;  Mills  v,  Taylor,  3  Bibb  Anonj'mous,  60  N.   Y.    261;  10   Am. 

(Ky.)  469;  Harrison  v,  Findley,  23  Ind.  Rep.   174;   Miller  v.  Parrish,    8  Pick. 

265;  Taylor  v,  Caaeyy    Minor   (Ala.)  (Mass.)   384;    McCuen  v,  Ludlum,  17 

2c8;   Sugart7^  Carter,  i  Dev.  &  B.  (N.  N.  J.  L.  12;  Johnson  v.  Shields,  25  N. 

CJar.)  L.  8;  O'Conner  v.  O'Conner,  24  J.  L.  116;  (jrosling  v.  Morgan,  32  Pa. 


258;   Sugartr. garter,  i  I>ev^&  B.  (N.    N.  J.  L.  12;  Johnson  v.  Shields,  25_N. 

J.  L.  116;  (jrosling  V.  Morgan,  32 
Ind.   218;    Hays   v.   Hays,   i    Humph.     St.  273;  Klumph  v,  Dunn,  66  Pa.  St. 


(Tenn.)  402;  Montgomery  v,  Deeley,  141;  s  Am.  Rep.  355;  Perdue  v.  Bur- 
3  Wis.  709;  Porter  v,  Choen,  60  Ind.  nett.  Minor  (Ala.)  138;  Montgomenr  v. 
338;  Fawsett  v.  Clark,  48  Md.  494;  Deeley,  3  Wis.  709;  Stitzell  v,  Key- 
Hart  V.  Coy,  40  Ind.  553;  Hayes  v.  nolds,  67  ra.  St.  54;  56  Am.  Rep.  390; 
Ball,  72  N.  ^,  418;  Georgia  v.  Kepford,  Ranger  v.  Goodrich,  17  Wis.  80;  Filber 
45  Iowa  48;  Wing  v.  Wing,  66  Me.  62;  v.  Dautermann,  26  Wis.  518;  Hollings- 
Allen  V.  Hillman,  Z2  Pick.  (Mass.)  loi;  worth  v.  Shaw,  19  Ohio  St.  430;  2  Am. 
Dunnell  v.  Fiske,  11  Met.  (Mass.)  551;  Rep.  411;  Davis  v.  Brown,  27  C)hio  St. 
Edgerly  v.  Swain,  32  N.  H.  478;  Rodgers  326;  Widrig  v.  Oyer,  13  Johns.  (N.  Y.) 
7'.  Rodgers,  11  Heisk.  (Tenn.)  757;  New-  124;  Van  Ness  v.  Hamilton,  19  Johns. 
bit  V.  Statuck,  35  Me.  315;  Darling  v.  (N.  Y.)  340;  Quinn  v,  0*Gara,  2  Smith 
Banks,  14III.40;  Wood  v.Southwick,97  (N.  Y.)  388;  Demarest  v,  Haring,  6 
Ma8S.3C4;  Crone  v.Angell,  14  Mich.  340;  Cowen  (N.  Y.)  76, 88;  Crawford  v.  Wil- 
Stilwcll  V.  Barter,  19  Wend.  (N.  Y.)  son,  4  Barb.  (N.  Y.)  504;  Case  v. 
487;  Speaker  t^.  McKinzie,  26  Mo.  255;  Buckley,  15  Wend.  (N.  Y.)  327;  An- 
"M  ay  son  v.  Sheppard,  12  Rich.  L.  (S.  dres  v.  Hoppenheafer,  3  Serg.  &  R. 
Oar.)  254;  Little  v.  Barlow,  26  Ga.  423;  (Pa.)  255;  Todd  v.  Rough,  10  Serg.  & 
^eliff  r.  Jennings,  61  Tex.  358.  R.  (Pa.)   i8;   Taylor    v.    Kneeland,  i 

1.  Golderman    v.    Stearns,    7    Gray  Doug.  (Mich.)  67;  Johnson  v.  Morrow, 

(Mass.)    181;   Bloss  v.  Tobey,  2  Pick.  9  Port.  (Ala.)  525;  Gorham  v,  Ives,  2 

(Mass.)   320;  Bruce   v.  Soule,  69  Me.  Wend.  (N,    Y.)  534;   Van   Ankin   v. 

563;  Joannes   v.  Burt,  6  Allen  (Mass.)  Wesjtfall,  14  Johns.  (N.  Y.)  233;  Alex- 

236*  Chaddock  v.  Briggs,  13  Mass.  248;  ander  v.  Alexander,  9  Wend.  (N.  Y.) 

'Williams  v.   Holdredge,   22  Barb.  (N.  141;    Krebs  v.  Oliver,  12  Gray  (Mass.) 

Y-)  396.  239;  Burlingame  v.  Burlingame,8  Cow. 

a.  Buck  V.  Hersey,  31  Me.  558;  Bush  (N.  Y.)   141;  Deford  v.  Miller,  3  P.  & 

T^.  Cavenaugh,  2  Pa.  St.  187;  Brown  v.  W.   (Pa.)    103;     Parker    v,    Lewis,    2 

^lims,    2   Mill    (S.   Car.)    Const.  235;  Green  (Iowa)  311;  Smith  x;.  Stewart,  s 

^IcKee    V.    Wilson,    87   N.  Car.  300;  Pa.  St.  372;   Murry  v.  McAllister,  38 

Sumner  v,  Utley,  7  Conn.  258;  Dale  v.  Vt.   167;  Eislie  v.   Walther,  4  N.   Y. 

'VanRenssalaer,iJohn8.(N.V.)Cas.33o;  Supp.  385;  Ayers  v.  Toulmin  (Mich.), 

I^igg«  V.  Denniston,  3  Johns.  (N.  Y.)  41   X.  W.  Rep.  8«;5;  Hillhouse  v.  Peck, 

O^as.  198;  Burch  t^.Nickerson,  17  Johns.  2  Stew.   &  P.   (Ala.)  395;    Perdue   v. 

CN.  Y;)  217;  Sewall  v,  Catlin,  3  Wend.  Burnett,  Minor  (Ala.)   138;  Coburn  v, 
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is  not  essential  that  the  language  used  should,  with  technical  ac- 
curacy, as  would  be  required  in  an  indictment,  charge  the 
commission  of  a  crime ;  words  calculated  to  induce  hearers  to 
believe  that  the  person  of  whom  they  are  spoken  is  guilty  of  a 
crime,  in  this  respect  are  sufficient.* 

Words  spoken  by  way  of  interrogation,  if  imputing  a  crime, 
are  actionable.*  And  it  is  not  necessary  that  the  charge  should 
be  made  in  direct  terms ;  it  may  be  made  by  insinuation.*  Am- 
biguous words  are  slanderous  if  the  hearers  understand  them  to 
impute  a  crime.* 

Harwood,  Minor  93;  Giddens  v.  Mirk,  the  hearers,  as  charging  the  plaintif! 

4  Ga.  364;  Gage  v,  Shelton,  3  Rich,  with  the  crime  imputed;  and  theques- 

(S.   Car.)    249;    Kinney  v,    Hosea,  3  tion  of  intention  is  one  for  the  jurj. 

Harr.    (N.    t.)     77;    Bell   v.  Femald  Thus  where  a  defendant,  speaking  of 

(Mich.),  38  N.  W.  Rep.  910;  Thomas  v,  an  oath  taken  by  the  plaintiff,  and  of 

Beasdale,  147  Mass.  438;   Rosewater  v.  the  defendant's  having  complained  to 

^Hoffman,    24     Neb.    222;    Prosser  v.  the  grand  jury  for  perjurj,   said,  "be 

Callis  (Ind.)  117  Ind.    X05;    Harris  v.  went  to  the  grand   lury,    and    asked 

Terry,  98  N.  Car.  131;  Harman  v.  Cun-  them  if  they  wanted  more  witnesecss 


Tex.  645;  Godshack  v,  Metzgar  (Pa),    able.     Rundell  v,  Butler,  7  Barb.  (N. 


23  W.  N.  C.  541;  Ayres  v,  Toulmin 
(Mich.),  41  N.  W.  Rep.  855;  Ellsworth 
V,  Hayes,  71  Wis.  427;  Vickers  v. 
Stoneman    (Mich.),  41    N.   W.   Rep. 

495- 

It  is   not  essential    that    the  words 


Y.)  260. 

An  action  lies  for  words  which  d)c 
unlearned  would  understand  as  import- 
ine  a  crime,  though  in  the  nature  of 
things  it  is  impossible  that  such  crime 
could  have  been  committed.     Kennedr 

spoken  charge  a  felony.     Words  that    v,  Gifford,  19  Wend.  (N.  Y.)  296. 

charge  an  offence  that  is  indictable  and        2.  Grorham  v,  Ives,  2  Wend.  (N.  Y. 

punishable  by  fine  and  imprisonment    534;  Sawyer  v,  Eifert,  2  Nott.   &   M. 

are  actionable.     Lemons  v.  Wells,  78    (S.  Car.)  511. 

Ky.  117.  As  the  question  *'Is  H  the  man  who 

To  utter  words  imputing  a  crime  is    broke  jail  ?"     Hotchkiss  v.  Oliphant.  : 

actionable  although   the    crime  could     Hill  (N.  Y.)   510.    **What   art   thou? 

not  be  committed  by  the  party  charged     a  bankrupt  ?**    Jordan   z\    Lyster,  Cro. 

with  it  unless  the  fact  is  known  or  dis-     Eliz.  273;  "Will  you  bring  h<»iie  ti» 


closed  to  the  hearer.    Carter  v.  An 
drews,  16  Pick.  (Mass.)  i. 

1.  Zeliff  V.  Jennings,  61  Tex.  458 
Wilson  V.  Mctrory,  86  Ind.  170;  Gar 
rett  V.  Dickerson,  19  Md.  418;  Carmi 


nine  stolen  sheep  stole  from  J  S 
Mayott  V,  Gibbons,  2  RoUe  R.  166; 
"Who  stole  the  bell  ropes  ?"  Jmckscui  r 
Adams,  2  Scott  590.  "Wilt  thou  monkr 
me  as  thou  didst  my  wife?"      Brown  r. 


chael  V,  Shiel,  21  Ind.  66;  Townshend  Charlton,  Keb.  359. 

on  Slander,  178;   Drumniond  v.  Leslie,  8.  Gibson  f.  Williams,  4  Wend.  (N. 

5  Black.  (Ind.)  455;  Cass  x>.  Anderson,  Y.)  320;  Rundell  v,  Butler,  7  Barb.  ;N. 

33  Vt.  182;   Miller  v.  Miller,  8  Johns.  Y.)  260;  Gorham  v,  Ives,  2  Wend.  (X. 

(Ind.)  75;  Rundell  v.   Butler,  7  Barb.  Y.)  534;  Sewell  v.  Catlin,  3  Wend.  (N 

(N.  Y.)  260.  Y.)  291;  Mayson  v,  Sheppard,  11  Rk^ 

In  order  to  be  slanderous  and  action-  L.  (S.  Car.)  254;  McKennon  x?.  Gre«^. 

able  per  se^  the  words  spoken  need  not  2  Watts  (Pa.)  352;  Dottover  t?.  Bustsj. 

in   themselves    constitute   a    technical  16  Pa.  St.  204. 

charge  of  a  crime.     Wilson   v.    Mc-  Words    calculated     to    induce    the 

Crory,  86  Ind.  170.  hearers  to  suspect  that  the  plaintifrwa< 

It  is  not  necessary  that  a  charge,  to  guilty  of  the  crime  alleged  are  actios 

be  actionable,  should  be  in  direct  terms,  able.    Drummond  v,  Leslie,  5  Blackf 

It  is  only  necessary  to  aver  that  the  de-  (Ind.)  457. 

fendant  by  means  of  the  words  insin-  4.  Dorland  v,  Patterson,  23   Weod. 

uated,  ancf  meant  to  be  understood  by  (N.  Y.)  422. 
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Where  the  statute  makes  an  offence  punishable  by  fine  or 
imprisonment,  and  a  person  is  charged  with  the  offence,  such 
charge  is  slanderous,  and  actionable  per  se,^ 

2.  Words  actionable  per  se  are  words  falsely  spoken  of  a  person 
which  impute  to  the  party  the  commission  of  some  criminal  of- 
fence involving  moral  turpitude,  for  which  the  party,  if  the 
charge  is  true,  may  be  indicted  and  punished.  Words  falsely 
spoken  of  a  person  which  impute  that  the  party  is  infected  with 
some  contagious  disease,  where,  if  the  charge  is  true,  it  would 
exclude  the  party  from  society.  Defamatory  words  falsely 
spoken  of  a  person,  which  impute  to  the  party  unfitness  to  per- 
form the  duties  of  an  office  or  employment  of  profit,  or  the  want 
of  integrity  in  the  discharge  of  the  duties  of  such  office  or  em- 
ployment, and  defamatory  words  falsely  spoken  of  a  party  which 
prejudice  such  party  in  his  or  her  profession  or  trade.* 

Words,  charging  criminal  conduct,  to  be  actionable  per  se, 
must  impute  a  crime  involving  moral  turpitude,  and  which  is 
punishable  by  indictment  at  common  law  or  by  statute.^ 

1.  Spencer  v.. McMaster6,i6  111.  405;  State  v.  Burroughs,  2  Halst.   (N.  J.) 

Moberly  v,  Preston,  8  Mo.  462;  Wilson  426;  i  Amer.  Lead.  Cas.  113,  3rd  ed.; 

V.  Barnett,  45  Ind.   163;   Symonds  v.  Montgomery  v,  Doolejr,  3   Wis.  709; 

Carter,    32    N.    H.    458;    Stroebel   v.  Billings  v.  Wing,  7  Vt.  439;  Filber  v, 

Whitney,  31  Minn.  384;  Klevin  v.  Bau-  Dauterman,  26  Wis.  520;  Beck  v.  Stit- 

man,  53  Wis. '24^;  Mayer  v.  Schleich-  zel,  21  Pa.  St.   522:  Dial  v,  Holter,  6 

ter,  29  Wis.  646;  Ranger  v.  Goodrich,  Ohio  St.  228;   Taylor  v,  Kneeland,   i 


17  Wis.  78;  Filber  v,  Dautermann,  26    Doug.   (Mich.)  67;   Olfele  v.  Wright, 

»43 
V.  Parish,  8  Pick.  (Mass.)  385;  Truman    Por.  395;  Gage  v.  Shelton,  3  Rich.  (S 


Vis.  J78 

Wis.  518;    Montgomery  v.  Deeley,  3  17  Ohio  St.  238;  Johnston  v.  Morrow,  9 

AVis.  709;  Gibson  i;. Gibson, 43  Wis.  22;  Port.  (Ala.)  525;    Burton  v.  Burton 

Stieber  v,  Wensel,  19  Mo.  513;   Miller  Iowa  316;   Hilhbuse  v.  Peck,  2  Stew. 


V.    Taylor,   4    Iowa    425;    Wilson    v.  Car.)   242;    Perdue   v.  Bennett,  Minoi 

Beighler,  4   Iowa    429;    Vanderlip   v,  (Ala.)  138;  Kinney  r.  Hosea,  3  Harr. 

Roe,  23  Pa.  St.  82;  Burford  v.  Wible,  (N.J.)  77;  Coburn  v,  Harwood,  Minot 

32    Pa.  St.  95.     See  Sterling  v,  Jugen-  (Ala.)  93;   Quinn   v.  0*Gara,  2  E.  D. 

heimer,  69  Iowa  210.  Smith  (N.  J.)  388;  Giddens  v.  Mirk,  4 

2.   Pollard  v.  Lyon,  91  U.  S.  225.  Ga.  360;  Martin  v.  Stillwell,   13  Johns. 

S.   Wright  V.  Paige,  36  Barb.  (N.  Y.)  (N.   Y.)   27c;    Johnson   v.   Shields,    i 

438;  Doan  V.  Kelley,    23  N.  E.   Rep.  Dutcher  118;  Burtch  v.  Nickerson,   17 

(Ind.)  266;  Henderson  v,  Sullivan,  44  Johns.  (N.  Y.)  219;  McCuen  v,  Lud* 

N.  W.  Rep.  (Neb.)  448;  Todd  V.  Rough,  lam,  2    Harr.  (N.  J.)  12;  Van  Ness  v. 

10    Serg.  &  R.  (Pa.)  18;  Crawford  v.  Hamilton,    19     Johns.    (N.    Y.)    367; 

AVilson,  4  Barb.  (N.  Y.)  504;  Andres  v.  Gibbs  v,  Dtwey,  5  Cow.  (N.  Y.)  503; 

Hoppenheafer,  3  Serg.  &  R.  (Pa.)  255;  Davis  v.  Sladden,  17  Oreg.  259. 

.A-Iexander  v,  Alexander,  9  Wend.  (N.  There  is  some  conflict  of  opinion  as 

'V"-)  141;  Hoag  V.  Hatch,  23  Conn.  590;  to  the  character  of  crime  which  must 

Brooker  v.  Coffin,  5  Johns.  (N.  Y.)  108;  be  imputed  by  words  to  make  them  ac- 

"Voung  V.  Miller,  3  Hill    (N.  Y.)  22;  tionsiblt  per  se.     But  the  great  weight 

Srnith  v.  Smith,  2  Sneed  (Tenn.)  473;  of  authority  establishes  the  proposition 

Goblin  V.  Morgan,    32    Pa.    St.    273;  that:     An    accusation    is    actionable 

"                (N.  ■ 


uinn  V.  0*Gara,  2  £.  D.  Smith  (N.  whenever  an  offence  is  charged  which, 

"VT>   388;  St  Martin   v.    Desnoyer,   i  if  proved,  would  subject  the  accused 

JVSii^n.  156;  Kinney  v.  Hosea,  3  Harr.  person   to  a  punishment,  though   not 

(  II>el.)  77;  Demarest  v.  Haring,  6  Cow.  such  as  is  known  in  the  books,  techntc- 

(^  P»^ .    Y.)   76;   Lewis  V,  McDaniel,  82  ally,  as  an  ignominious  punishment,  if 

iVf  o.  577;  Lukehart  v.  Beverly,  53  Pa.  St.  the  accusation  be  such  as  to  bring  dis- 

^  X  3  ;  Davis  v»  Brown,  27  Ohio  St.  326;  grace  on  the  person  of  whom  the  words 
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If  the  words  are  not  actionable  in  themselves,  special  damages 
must  be  proved.*  This  might  be  done  by  the  mere  force  and 
eflfect  of  the  words  used ;  or  words  might  be  used  in  a  conven- 

522;  Taylor    V.    Kneeland,     i    Doug,  therefore  are  actionable  per  se,     Bar- 

(Mich.)    67;    Johnson    v.   Morrow,    9  nett  v.  Ward,  36  Ohio  St.  107. 

Port.  (Ala.)  525;  HillhoiMe  v.  Peck,  2  To  call  a  married  woman  a  '*whore," 

Stew.  &  P.  (Ala.)  395;  Perdue  v.  Bur-  or  to  accuse  her  of  having  committed 

nett,    Minor    (Ala.)    138;    Onslow    v,  prostitution  with  men  in  the  bushes,  is 

Horn,  3  Wilson    186;   Holt  v,  Schols-  actionable  per  se,    Rhoads  v,  Ander- 

field,  6  T.  R.  694;  Beardsley  zk  Dibbles,  son  (Pa.),  13  Atl.  Rep.  823. 

I  Kerr  (New  Bruns.)  258;  Shaffer  v.  Defendant  published  an  article  in  the 

Krutzer,  i  Binn.  (Pa.)  542;  Bloom  v,  newspaper     calling     the    plaintiff    a 

Bloom,  5  S.  &  R.  (Pa.)  257;  Brown  v.  "skunk.^'     Held  that  it  was   libellous 

Lamberton,  2  Binn.  (Pa.)  34;  McClurg  per  se,    Massuere  v.  Dickens,  70  Wis. 

V.  Ross,  5  Binn.  (Pa.)  218;  Walker  v,  83. 

Winn.  8  Mass.  24S;  Widrig  f.  Aver,  13  In  JVew  Tork^  oral  language  is  ac- 
Johns.  (N.  Y.)  124;  McMillan  v.  Burch,  tionable   per   se    when    it    imputes   a 
I  Binn.  (Pa.)  178;  Minors  v.  Seeford,  charge  which,  if  true,  will  subject  the 
Cro.  Jac.  143;  Burton  v,  Tobin,  Cro.  party  charged  to  an  indictment  for  a 
Jac.  143;  Walton  v.  Singleton,  7  S.  &  crime    involving    moral    turpitude    or 
R.  (Pa.)  449;  Walden  v.  Mitchell,  2  subject  him  to  an  infamous  punishment. 
Vent.  R.  266;  Morris  v.  Langdale,  2  Brooker  v.  Coffin,  5  Johns.  (N.  Y.)  188; 
New  Reps.  284.  Brooks    v,    Harrison,    91    N.   Y.    83; 
Charge  of  grave  offences  and  dis-  Young  v.  Miller,  3   Hill  (N.  Y.)  22; 
honest    practices    tending    to  bring  a  Wright  v.  Paige,  30  Barb.  (N.  Y.)  4^8; 
person  into  general  contempt  and  dis-  Quinn  v.  0*Gara,  2  £.   D.  Smith  (N. 
grace  is  actionable  per  se.     Wilson  v.  Y.)    388;    Burtch    v.    Nickerson,     17 
Fitch,  41  Cal.  363.  Johns.  (N.  Y.)  219;  Martin  v.  Stillwell, 
In  Miller  t;.  Paris,  8  Pick.  (Mass.)  13  Johns.  (N.  Y.)  219;  Gibbs  t».  Dewey, 
385,  Parker,  C.  J.,  said  that  "when-  5  Cow.  (N.  Y.)  503;  Van  Ness  v.  Ham- 
ever  an  offence  is  charged,  which,  if  ilton,  19  Johns.  (N.  Y.)  367;  Demarest 
proved,  may   subject  the  party    to  a  v.  Haring,  6  Cow.  (N.  Y.)  88;  Alex- 
punishmentj^  though  not  ignominious,  ander  v.  Alexander,  9  Wend.  (N.  Y.) 
but   which  brings    disgrace    upon  the  141;  Crawford  v.  Wilson,  4  Barb.  (N. 
party   accused,  such   an   accusation  is  Y.)  504. 

actionable."     See    also    Chaddock    v.  Cliarget  IiiTOlTliig  Horal  Turpitude. — 

Briggs,  13  Mass.  248;  Bloss  Zf.  Tobey,  2  Keeping  a  bawdy  house.    Brayne   v. 

Pick.  (Mass.)  320.  Cooper,    5  M.   &  W.  249;    Wright  v. 

In   Buck  V.  Hersey,  31   Me.  558,  it  Paige,  ^6  Barb.  (N.  Y.)  438:  Martin  v, 

was  Aeid  that  words   that  impute  no  Stillwell,  13  Johns.  (N.  Y.)  275. 

crime  which  may  be  visited  with  in-  Paj'ing  money  to  secure  election  as  a 

famous  punishment  are  not  actionable  justice  of  the  peace.    Hoag  v.  Hatch, 

/»^^  se.    Gosling  v,  Morgan,  32  Pa.  St.  23  Conn.  585. 

273.  Removing     landmarks.      Todd     v. 

"words  charging  one  with  letting  a  Rough,  10  S.  &  R.  (Pa.)   18;  Dial  v. 

fiouse  for  purposes  of  prostitution  are  Holter,  6    Ohio    St.    228;    Young   v. 

actionable  per  se^  as  imputing  a  crime  Miller,  3  Hill  (N.  Y.)  24. 

under  Code   Iowa,   ^   40x5,   providing  Indecent    exposure    of   the    person. 

that  one  who  lets  a  house  for  purposes  Torbitt  v.  Clare,  9  Irish  Law  Rep.  86. 

of  prostitution,  or  permits  it  to  be  used  Soliciting  one   to    commit    murder. 

for  that  purpose,  is  punishable  by  fine.  Demarest  v,  Haring,  6  Cow.  (N.  Y.) 

l-Tealey  v.  Uregg,  74  Iowa  563.  76. 

Words  charging  an  unmarried  female  Altering  the  owner's  marks  on  ani- 

w^lth  incontinence  are  actionable /^r  j^.  mals.   Perdue  r.  Burnett,  Minor  (Ala.) 

Reitan  r.  Goebel,  33  Minn.  151.  138. 

Mf^ords  accusing  a  married  woman  of  Opening  a  letter  addressed   to  an- 

>elng'  a  prostitute  are  actionable  per  se,  other.    Cheadle  v.  Buell,  6  Ohio  67. 

fCle^vvin  v.  Bauman,  53  Wis.  244.  Contra,  McCuen  t\  Ludlum,  2  Harr. 

^Vords     charging    a    woman     with  (17  N.J.  L.)  12;  and  see  Hillhouse  t;. 

Jeepfng  with  a  man  not  her  husbatid,  Peck,  2  Stew.  &  P.  (Ala.)  395. 

nipute  to  her  a  want  of  chastity,  and  1.  Lobe  v.  Cary,  33  La.  An.  914. 
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tional,  ironical,  figurative  or  artificial  sense,  not  propria  vigare^ 
importing  a  charge  of  crime,  but  having  that  effect  by  reason  of 
some  well  understood  local  or  technical  usage,  or  by  reason  of 
the  existence  of  some  extraneous  fact  to  which  the  speaker  al- 
ludes.^ So  if  the  words  set  out  in  the  petition  are  not  libellous 
per  se^  and  therefore  not  actionable,  it  becomes  necessary,  by 
prefatory  averments,  to  set  out  the  extrinsic  matter  which  will 
render  them  so.* 

It  is  not  necessary  that  the  words,  to  be  actionable  per  se, 
should  make  the  charge  in  express  terms.  They  are  actionable 
if  they  consist  of  a  statement  of  facts  which  would  naturally  and 
presumably  be  understood  by  the  hearers  as  a  charge  of  crime.' 

Whether  the  words  are  of  themselves  actionable  when  they 
directly  impute  a  crime,  or  when,  by  aid  of  the  averments,  col- 
loquia  and  innuendoes,  if  jproved  that  they  have  that  effect,  is  a 
question  of  law,  because  the  construction,  meaning,  force  and 
effect  of  language,  written  or  spoken,  is  matter  of  law.  The 
law  must  necessarily  take  cognizance  of  the  rules  and 
usages  of  language.  On  the  trial  of  such  an  issue,  the  course 
would  be  to  leave  to  the  jury  on  the  evidence  the  questions  of 
fact,  whether  averments  of  extraneous  fact,  or  usages,  the  col- 
loquia  and  innuendoes,  are  true,  and  for  the  court  to  direct  the 
jury  whether  if  found  true,  and  if  found  that  the  words  spoken 
were  used  with  reference  to  them,  the  words  are  actionable.* 

Words  which  do  not  impute  a  crime  are  not  slanderous  per  se.^ 

See  ClifTord  v.  Cochrane,  lo  111.  App.  port  a  crime,  a  colloquium  is  necessary 

570.    See  Henderson  v.  Sullivan,  44  N.  to  couple  them  with  facts  which  give  a 

W.  Rep.  (Neb.)  448;  Boldt  v,  Budwig,  particular  hue  to  the  meaning,  and  by 

19  Neb.  744.  the  help  of  innuendoes  designate  the 

1.  Dunnell  v.  Fiske,  ix  Mete.  (Mass.)  persons  and  things  alluded  to,  and  dis- 
552.  close  the  charge  of  guilt.    Lukehart  v, 

2.  McManus  v,  Jackson,  28  Mo.  58.  Byerly,  53  Pa.  St.  418. 

In  Bundy  v.  Hart,  46  Mo.  460,  Bliss,  8.  Stroebel  v.  Whitney,  31  Minn.  384; 
J.,  says:  "Indeed  I  have  never  heard  Lewis  v,  Hudson,  44  Ga.  568;  Proctor 
the  general  principle  doubted  that  v.  Owens,  18  Ind.  21;  Walton  t;.  Single- 
where  words  are  charged  that  are  not  ton,  7  S.  &  R.  (Pa.)  449. 
actionable  without  a  knowledge  of  4.  Dunnell  v.  Fiske,  11  Met.  (Mass.) 
some  extrinsic  fact,  it  is  necessary  to  553. 

set  forth  that  fact  by  way  of  preliminary  *  6.  Brace  v.  Brink,  33  Mich.  91 ;  Win- 

averment."    If  this  is  not  done  there  is  ter  v,  Sumwalt,  3  Har.  &  J.  (Md.)  38; 

no  cause  of  action  shown.    These  nee-  Pollock  v,  Hastings,  88  Ind.  248;  Webb 

essary    extrinsic    facts    being    averred  x;.  Beavan,  11  (^B.  D.  609;  rarmer  v. 

must  be  proven.    ^'Innuendoes  are  used  Anderson,  33   Ala.  78;  Casselman  t'. 

to  so  connect  the  words  charged  with  Winship,  3  Dakota  292.     See  Curry  v. 

the  averments  as  to  make  the  petition  a  Collins,  37  Mo.  324;  Ford  v.  Johnson, 

logical  and  complete  statement  of  the  21  Ga.  399;  Funk  v.  Beverly,  112  Ind. 

plaintiffs  case."    The  siutie  doctrine  is  190;  Rock  v.  McClarnon,  05  Ind._^i5; 


announced  in  Curry  v,  Collins,  37  Mo.  Pollock  v,  Hastings,  88  Ind.  2^;  Bays 

324;  Church  V,  Bridgman,  6  Mo.  190;  v.  Hunt,  60  Iowa  251;  Ross  v.  Fitch,  5S 

Dyer  V.Morris,  4  Mo.  214.    Where  the  Tex.  148;  Adams  v.  Stone,  131  Mass. 

words  are  not  actionable  in  themselves  433;  McKee  v.  Wilson,  87  N.  Car.  300; 

extrinsic    facts  and  matters    must  be  Melvin  r.   Weiant,  36  Ohio   St.   184; 

stated  which  shall  render  them  so.  s.  c,  38  Am.  Rep.  572;  Castleberry  v. 

When    words  /er   se   do    not   im-  Kelly,  26  Ga.  600;  Williams  v.  Karnes^ 

352 


fflsDdar.  LIBEL  AND  SLANDER.        W«rd«  of  Satptoion. 

Words  not  actionable  in  themselves  however  may  express  a  crimi* 
nal  charge  by  reason  of  their  allusion  to  some  extrinsic  fact,  or  of 
their  being  used  and  understood  in  a  different  sense  from  their 
natural  meaning,  and  thus  become  actionable.^ 

3.  Words  of  Suspicion. — Where  the  speaker  makes  no  definite 
charge  of  felony,  but  uses  words  which  merely  disclose  a  suspicion 
that  is  in  his  mind,  no  action  lies  without  proof  of  special  dam- 
age.* 

4.  Words  Imputing  an  Intention. — Words  which  merely  impute 
a  criminal  intention,  not  yet  put  into  action,  are  not  actionable. 
Guilty  thoughts  are  not  a  crime.  But  as  soon  as  any  step  is 
taken  to  carry  out  such  intention,  as  soon  as  any  overt  act  is 
done,  an  attempt  to  commit  a  crime  has  been  made ;  and  every 
attempt  to  commit  an  indictable  offence  is,  at  common  law,  a 
misdemeanor,  and  in  itself  indictable.  To  impute  such  an  at- 
tempt is,  therefore,  clearly  actionable.' 

It  is  not  necessary  that  the  words  should  accuse  the  plaintiff  of 
some  fresh,  undiscovered  crime,  so  as  to  put  him  in  jeopardy  or 

4  Humph.  (Tenn.)  9;  Prichard  r.  Llo^^d,  1.  Hays  v.Mitchell,7Blackf.(Ind.)ii7. 

2  Cart.  (Ind.)  154;  Dorsey  v.  Whipps,  S.  Dickey    v,    Andro^,   32    Vt.    55; 

8  Gill  (Md.)  355;  Underbill  v.  Welton,  Campbell    v.    Bannister,   70   Kv.   205; 

32  Vt.  40;  Castleberry  v.  Kelly,  26  Ga.  Hodgson  v.  Scarlett,  i   B.  «  Afd.  233; 

606.  Simmons  v,  Mitcbell,  6  App.  Cas.  156; 

It  is  not  actionable  per  se  to  charge  a  Dickson  v.  Phillips,  51  Sup.  Ct.  (N.  Y.) 

female  with  the  act  of  causing  or  pro-  162;     Tozer  v.   Mashford,  6  Ex.  539; 

curing  an  abortion,  there  being  no  law  Smith  t;.  Gaffard,  31  Ala.  45. 

for  the    punishment  of   such  an    act.  One  whose  house  has  been  set  on  fire 

Abrams  v,  Foshee,  3  Iowa  274.  may,  with  proper  precaution  and  with- 

To  charge  a  person  with  the  intem-  out  malice,  tell  his  family'  his  suspicions- 

perate  use  of  spirituous  liquors  is  not  as  to  who  did  it,  and,  so  doing,  will  not 

actionable  per  se.   O'H anion  v,  Myers,  be    liable  to   an    action    by  a  person 

10  Rich.  L.  (S.  Car.)  128.  wrongfully  accused.    Campbell  v.  Ban- 

The  words  charged  were:  *'I  know  all  nister,  79  Rep.  205. 

about  that  case.     While   she  was  out  It  is  not  actionable  to  express  a  sup* 

there  claiming  to  be  the  wife  of  George  position  or  belief  that  one  went  to  a 

VV .  Funk,  she  was  back  here  claiming  place    for  the    purpose  of  persuading^ 

to    be  my  wife."  Heldy  not  actionable  another  to  commit  adultery  with  him. 

J>rr  se.    Funk  v.  Beverly,  112  Ind.  190.  Dickey  v.  Andros,  32  Vt.  55. 

Orunkenness  not  being  an  offence  at  The  words  were,  "I  have  a  suspicion 

common  law,  and  not  having  been  made  that  you   and   Bone  have   robbed  my 

an    offence  by   the  statutes  of  Rhode  house,  and  therefore  I  take  you   into- 

Island,    words  charging    the    plaintiff  custody."    At  the  trial.  Pollock,  C. 

with   drunkenness   are    not  actionable  B.,  told  the  jury  that  if  they  found  that 

^^r  se  there,  although  an  ordinance  of  the  defendant  meant  to  impute  to  the 

the    town   of   which  he    is  a  resident  plaintiff  an  absolute  charge  of  felony, 

makes    intoxication   punishable    under  in  such  case  the  plaintiff  was  entitled 

some    circumstances.      Seery  v,   Viall  to  the  verdict;  but,  on  the  other  hand, 

(R.  I.),  17  Atl.  Rep.  552.  if  they  should  think  that  he  imputed  a 

Words  which    impute  trespass,   as-  mere  suspicion  of  felony,  the  defendant 

sault,  battery  and  the  like,  are  not  ac-  would  be  entitled  to  the  verdict.     Ver- 

tionable  per  se.    Dudley  v.  Horn,  21  diet    for   defendant.      Held^  that    the 

Ala.    379;   Smith  xk   Smith,   2    Sneed  direction  and   the  verdict  were  right. 

CTenn.)  478;   Billings  v.  Wing,  7  Vt.  Tozer  v.  Mashford,  6  Ex.  539. 

444..  8.  McKee  v,  Ingalls,  5  111.  (4  Scam.) 

Oharge  of  figuring  in '^squatter  riots"  30;  Seaton  v.  Codray,  Wright  (Ohio) 

is     not   actionable  per  se.     Clarke  v,  101;    Wilson  v.  Tatum,  8  Jones   (N.. 

Fitch,  41  Cal.  472.  Car.)  L.  300. 
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cause  his  arrest.  If  such  consequences  have  followed,  they  may 
be  .alleged  as  special  damage ;  but  where  such  consequences  are 
impossible,  the  words  are  still  actionable.^ 

5.  Crime  Imputed  Mmt  be  Poisible. — If  the  crime  imputed  be 
one  of  which  the  plaintiff  could  not  by  any  possibility  be  guilty, 
and  all  who  heard  the  imputation  knew  that  he  could  not  1^  any 
possibility  be  guilty  thereof,  no  action  lies,  for  the  plaintiff  is 
never  in  jeopardy,  nor  is  his  reputation  in  any  way  impaired.* 

6.  Wordi  Imputing  a  (kmtagioiis  Dieeeee. — ^Speaking  words  charg- 
ing the  plaintiff  with  having  a  loathsome  disease,  the  effect  oi 
which  imputation  if  believed  would  be  to  exclude  him  from 
society,  are  actionable  per  se,^     Such  disease  may  be  either  \ep- 

1.  Odgers    L.   &   S.,   58;    Krebs   v,  according  to  common  senM&ndQfdV 

OUver,  13  Gray  (Mass.)  239:  Wiley  v.  nary  usage  to  mean  "you  stole  mjhur 

Campbell,   5  T.   B.   Mon.  (Ky.)   396;  band's  faggots."     Stamps.  White, Cro 

Smith  V.  Stewart,  5   Barr.  (Pa.)  372;  Jac.    600;    Chamel's  Case,  Cro.  ^ 

Stewart  v,  Howe,  17    111.    71.    Nor  is  279. 

physical  ability  to  commit  the  crime        8.  Chaddock  v.  Brigas,  13  Masj.:^. 

important.      Chambers    v.    White,    2  Joannes  r.  Burt,  6  Allen  (MassO  ly- 

Jones  (N.  Car.)  383.  Bruce   v.  Soule,  69   Me.  562;  Bloss* 

a.  Odgers   L.   &   S.  63;  Buller*s  N.  Tobey,  2   Pick.  (Mass.)    320;  Colder 

P.    5;  Carter    v.    Andrews,    16    Pick,  man   v.  Stearns,  7  Gray  (Mass.i  iSv 

(Mass.)  I.  Graves  v.  Blanchett,  I  Salk.  395;  Asto3 

Words  complained   of:  "Thou   hast  v.  Balg^ave,  i    Strange  617;  Aston ; 

killed  my  wife.       Everyone  who  heard  Balgrave,  2  Ld.  Raymond  1369;  ^"^^ 

the   words   knew  at  the  time  that  de-  lips  v,  Jansen,   2   Esp.  R.  624;  Bloofl 

fendant*s  wife  was  still  alive;  they  could  worth  r.  Gray,  7   M.  &  G.  33V*. ^^!' 

not,   therefore,  understand    the     word  iams  v,  Holdridge,   23   Barb.  'N-  ^: 

"kill"  to  mean  murder.     Snag  v.  Gee,  4  398;  Hewit  v.  Mason,  24  How.  Pr.  N 

Rep.  16;  as  explained  by  Parke,  B.,  in  Y.)  366;  Nichols  v.  Guy ,  2  Cart.  lU'i 

Heming  v.  Power,    10   M.  &  W.  569.  82;  Kauch  v.  Blinn,   29  Ohio  St  f'^- 

And  see  Webb  v.  Poor,  Cro.  Eliz.  569;  Irons  v.  Field,  9  R.  I.  216;  Watsoor 

Talbot  V.  Case,  Cro.  Eliz.  823;  Dacy  v.  McCarthy,  2  Kelly  ^7. 

Clinch,  Sid.  53;  Jacob  V.Mills,  I  Ventr.  To  sav  to  the  ptain tiff,  "thoui.'t* 

117.  leprous  knave,'*  is  actionable.   Ta^iaf 

It  is  no  slander  to  say  of  a  church-  v. Perkins  (1607),  Cro. Jac.  14^;  i^oue 

warden  that  he  stole  the  bell  ropes  of  Abr.  44. 

his  parish  church;  for  they  are  officially  To  say  of  the  plaintiff  that  **Tie  h*^ 

his  property;  and  a  man  cannot  steal  the  pox'*  is  actionable,  whenever  ^ 

his  own  goods.   (But  such  words  might  word  "wench**  or    '*whore'*  occurs  s 

be  actionable  as  a  charge  on  him  in  nis  the  same    sentence.     Brook   'e-.  ^^ 

office.)    Jackson  v,  Adams,  2  Bing.  (N.  (1601),  Cro.   Eliz.  878;  Pye  v.  ^^ 

Car.)  402.  (1658),  Carter  55;  Grimes  r.  Lo«4* 

So   it    is  not   actionable  for  A  to  Mod.  24J;  Whitfield  v.  Powel,  n^<^ 

charge  a  man  who  is  not  A*s  clerk  or  2a8;   Clifton  v.   Wells,   12  Mod.  6j* 

servant  with  embezzling  A*s  money;  Blood  worth  v,  Grev,  7  M.  &  Gr.3> 

for   no    indictment    for  embezzlement  And  see  Clerk  t^.  l)yer,  8  Mod.  290- 

would  lie.     (But  surely  this  can  only  be  To  say,  concerning^  a  married  woicii 

the    case    where    the    bystanders   are  that  she  has  the  venereal  disease,  'ii- 

aware  of  the  exact  relationship  between  she  has  the  clap,  that  she  has  the  pc^ 

A  and  the  plaintiff.)  Williams  xk  Stott,  constitutes  a  cause  of  action;  thevof^ 

I  C.  &  M.  675.  being  actionable  per  se  (Gray.  J- <^; 

But  where  a   married  woman  said,  sen  ting.)     Williams    x\   Holdrwigc.  i^ 

"you  stole  my  faggots,"  and  it  was  ar-  Barb.  (N.  Y.)  396. 

gued  for  the  defendant  that  a  married  An  action  of  slander  for  chargtrf^ 

woman    could   not    own   faggots,    and  man  with  having  the  venereal  di^^^ 

therefore  no  one  could  steal  Uiggots  of  and   with  that  disease  upon  him  a' 

hers.    The   court  construed  the  words  tracting  marriage,  and   communion^ 
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rosy,  venereal  disease,  or,  it  seems,  the  plague ;  *  but  not  the 
itch,  the  falling  sickness,  or  the  small-pox,  which  the  judges  ap- 
parently considered  less  infectious,* 

Charging  another  with  having  had  a  contagious  disorder  is  not 
actionable  unless  the  words  impute  a  continuance  of  the  disorder 
at  the  time  of  the  speaking.* 

7.  Wordi  Touching  One's  Offloe  or  Vocation. — Defamatory  words 
spoken  of  a  person  in  respect  to  his  office  or  employment  are 
actionable /^r  j^.*     They  must  be  spoken,  however,  while  he  is 

the  disease  to  his  wife,  cannot  be  main-  See  also  Whitfield  v.  Powell,  12  Mod. 

tained,  if    the    plaintiff    immediately  R.  248;  Hob.  219;   Clifton  v.  Wells,  12 

after  his  marriage  had  the  disease  in  Mod.  633. 

fact,  even  bj  proof  that  his  wife,  whom  The  weight  of  authority  in  this  coun- 

he  married  without  knowing  that  she  try  is  to  the  same  effect.    Golderman 

had  the  disease,  communicated  it   to  v.  Stearns,  7  Gray  (Mass.)  18 x;  Will- 

him.     Golderman  v,  Stearns,  7   Gray  iams  v.  Holdridge,  22   Barb.   (N.  Y.) 

(Mass.)  181.  398;  Hewit  v.  Mason,  24  How.  (N.  Y.) 

1.  Villers  v.  Monsley,  2   Wile.  403;  Pr.  366;  Nichols  v.  Guy,  2  Cart.  (Ind.) 

Williams  v,  Holdredge,  22   Barb.  (N.  82;    Watson    v,  McCarthy,     2   Kelly 

Y.)  196;  Golderman,  7  Gray  (Mass  )  (Ga.)   57;  Kaucher  v.  Blinn,  29  Ohio 

181;  Bloodworth  v.  Gray,  7  M.  &  G.  St.  62. 

334;  Hewit  V,  Mason,  24  How.  Pr.  (N.  3.  Villers  v,  Monsley,  2  Wils.  403. 

Y.)  366;  Nichols  V,  Cxuy,  2  Cart.  (Ind.)  To  say  of  a  person   "he  hath  the  fall- 

82;  Irons  V,  Field,  9  R.  I.  2x6;  Kaucher  ing  sickness  "  is  not  actionable  unless  it 

V.  Binn,  29  Ohio   St.  62;  23  Am.  Rep.  be  spoken  of  him  in  the  way  of  his  pro- 

737;  Upton  V.  Upton  (N.  Y.),  Supr.  Ct.  fession  or  trade.      Taj^lor  v.  Perr,  i 

936;  Watson  V,  McCarthy,  2   Ga.  57;  Roll.  Abr.  44. 

47  Am.   Dec.  380;  Joannes  v,  Burt,  6  8.  Williams  v,  Holdredge,  22  Barb. 


Allen  (Mass.)  236;  83  Am.  Dec.  625;     (N.  Y^)  306;  Taylor  v.  Hall,   2Str. 

ilak 

another  with  disease  have  been  con-    Taylor  v.  Hall,  2  Strange  1 189;    Bruce 


Irons  V.  Field,  9  R.  I.  216;  Hewit  v,     1389;  Carslake  i/.  Mapledoram,  2  T.  R. 
ason,  24  How.  Fr.  (N.  Y.)  366.  471;     5   Bac.   Abr.  45;  Pike    v.    Van 

Actions  for  oral  slander  in  charging    Wormer,   5    How.   Pr.   (N.   Y.)    171; 


fined  to  the  imputation  of  such  loath-  v,  ^oule,  69  Me.  572;  Nichols  v.  Guy,  2 

some  and  infectious  maladies  as  would  Ind.  82. 

make  him  an    object  of  disgust    and  Such  a  charge  is  actionable  not  be- 

aversion,  and  banish  him  from  human  cause  the  charge  Imputes  any  legal  or 

society.    The  only  examples  which  ad-  moral    offence,  but  solely   because    it 

judicated    cases     furnish    are    of   the  tends  to  exclude  him  from  society  as  a 

plague,    leprosy    and    venereal   disor-  person  having  a  disgusting  and  conta- 

ders.  Joannes  v,  Burt,  6  Allen  (Mass.)  gious    disease.    Hence    it    is,  that    to 

239.  charge  one  with  having  had  the  disease 

From  a  very  early  period  in  ^f»^/<iif</  is    not    actionable;    such    charge  *  not 

It  has  been  held  that  to  charge  a  person  tending  to  exclude  him  from  society  as 

ivith  having  the  "French  pox"  or  ''great  a  person  with  whom  it  is  unsafe  to  as- 

pox"   was  actionable  per  se.    "If  one  sociate.    Crittal  v.  Homer,  Hob.  2x9; 

man   says  to  another  that  he  has  the  Blood  worth  v.  Gray,  8  Scott  N.  R.  11; 

^reat  pox,  an  action  upon  the  case  lies,  Carslake  v,  Mapleooram,  2  T.  R.  473. 

because  this  is  a  great  slander  and  dis-  In  an  action  of  slander,  these  words 

^race,   inasmuch  as   this  comes    from  spoken  of  the  plaintiff:  *'That  he  was 

fornication  and  no  man  will  converse  about  dead  with  the  bad  disorder,"  etc., 

ivith    him."      Viner's  Abr.  Action  for  held  not  actionable,  as  they  did    not 

Words,  II,  a,  3.     And  in  the  case  of  charge  the  plaintiff  with  having    the 

Blood-worth  v.  Gray,  49    Eng.  Com.  **bad  disorder"  at  the  time  of  speaking, 

X^n-vr  354,  which  was  an  action  for  slan-  but  that  "he  was,"   in  the  past  tense, 

dLer-  for  saving  that  the  plaintiff  was  in-  about  dead  with  it.     Bruce  v.  Soule,  69 

Tee  ted  with  the  French  pox,  the  words  Me.  562. 

xvcrc   held  to  be  within  the  principle  of  4.  L.arrabee    r.   Minnesota   Tribune 

ttkc  old  authorities  and  actionable /«r  .t^.  Co.,  36  Minn.  141 ;    McKee  ?>.  Wilson, 
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holding  such  office  or  pursuing  such  employment,  and  not  after- 
wards.*    Moreover,  the  employment  must  be  one  recognized  by 

the  law  as  a  legitimate  means  of  earning  one's  living.* 

87  N.  Car.  300;  Beck  v.  Stitzel,  21  Pa.  Brownl.  i;  Reignolds  Case,  Cro.CaT. 

St.  522;  Rush  V.  Cavenaueh,  2  Pa.  St  ^63;   Dotter  v.  Ford,   Cro.   Eliz.  794; 

187;  Brown  v.  Mims,  2  Mill   (S.  Car.)  Jordan  v.  Lyster,  Cro.  Eliz.  273;   BU- 

Const.  235;  Summer  v.  Utley,  7  Conn,  lamey  v,  Burch,  16  M.  &  W.  500. 

258;  Craig  V.  Brown,  5  Blackf.  (Ind.)  Trades  or  professions  in  the  legal  ac- 

44;  William   v.   Smith,  22   L.   R.   (Q^  ceptation  of  those  terms  are  condition^ 

Div.)    134;  Secor  v.  Harris,  18   Barb,  which  b^  law  are  presumed  to  continue 

(N.  Y.)  425;  Snow  V.  Judson,  38  Barb,  and  not  to  be  altered.     Newell  S.&L. 

(N.  Y.)   210;  Seelv   v.  Blair,    Wright  ^  9,  p.  176,  ci7/i»^  Gall wey  r.  Marshall 

(Ohio)  358;  McMillan  v.  Birch,  i  Binn.  9  Ex.  294;  Tuthil  v.  Milton,  Yelverton 

(Pa.)  178;  Phillips  V.  Hoeffer,  1  Pa.  St.  158;  Bellamy'  v,  Burch,  16  Messon  i 

62;  Buck  V.  Hersey,  31  Me.  558;    Dole  Welshjr  590;  Collis  v.  Malin,  Cro.  Car. 

V.  Van   Renssalaer,   i  Johns.  (N.  Y.)  282;  Forward  v.  Adams,  7  Wend.  (N. 

Cas.  330;  Riggs  V.  Denniston,  3  Johns.  Y.)  204;  Moore  v,  Synne,  2  RoUe  Rep. 

(N.  Y.)  Cas.  198;    Burtch  v.  Nicker-  84;  Jordan  v.  Lyster,  Cro.  Eliz.  271. 

son,    17  Johns.    (N.   Y.)   217;  Mott  t.  2.  Morris  v,  Langdale,  2  Bo«.  &  Pul. 

Comstock,  7  Cow.  (N.  Y.)  654;  Sew-  284:  Collins  v.  Carnegie,  i    A.  &  E- 

all  V,  Catlin,  3   Wend.  (N.   Y.)    291;  695. 

Fowles  V.  Bowen,  30  N.  Y.  20;  Garr  v.  Charge  of  selling  "swill   milk*"  vA 

Selden,  6  Barb.  (N.  Y.)  416;  Rammell  thereby  poisoning  people,  if  spoken  m 

V.  Otis,  60   Mo.  365;  Fitzeral  v.  Red-  respect  to  an  unlawful  business  prohib- 

field,  51  Barb.  (N.  Y.)  484;  Edwards  v.  ited  by  city  ordinance, is   not  tibellous. 

Howell,  10  Ired.(N.  Car.)  211;  Collis  v.  Johnson  xf'.  Simonton,  43  Cal.  242. 

Malin,  Chro.  Chas.  282;  Forward  v.  Generally — ^Arebltect. — To  sar  of  ao 

Adams,  7  Wend.  (N.  Y.)  204;  Chap-  architect  engaged   to  restore  a  church, 

man  v,  Lamphire,  3  Mod.  155;  Arnev.  that  he  has  no  experience    in  churcb 

Johnson,    10    Mod.    iii;     Onslow    v.  work  is  actionable.     Botterill  and  an- 

Horne,  2  Wils.  187;  Onslow  v.  Home,  other  xt.  Whytehead,  41  L.  T.  588. 

2.     Bl.      Rep.     7^0;      McMillan      v.  An  attorney  who  has  taken  out  his 

Birch,    X    Binn.   (ra.)    178;    Davis    v.  annual    certificate,   although  he  is  ^5 

Lewis,  7    T.    R.    17.    And    see    Dob-  statute  disabled  from    recovering    ki» 

son     V.    Thornistone,     3     Mod.     112;  fees,    nevertheless     continues    an  at- 

Harrison    v.  Thornborough,   10  Mod.  torney,  and  may   maintain    an    actic^ 

196;  Gilb.  114.  for  language  concerning  hinn.     Pearcf 

The  words  "he  is  a  bankrupt,  and  is  v.  Whale,  5  B.  &  C.  38;  Morris  v.  Lasg- 

not  able  to  pay  his  just  debts"  applied  dale,  2  Bos.  &  P.  284;  Jones  zr.  Stev«ta. 

to  a  drover  whose  business  it  is  to  pur-  1 1  Price  235. 

chase  droves  of  cattle,  drive  them  to  It  is  actionable  to  charge  an  attom^j 

market  and  sell  them,  are  actionable  with  receiving  and  disclosing  confide^^ 

without     alleging     special      damages,  tial   communications    made  to  him  br 

Lewis  V.  Hawley,  2  Day  (Conn.)  497.  client,  for  the  purpose  of    aiding  tsi 

To  call  a  business  man  a  defrauder,  abetting  another  person  with  whom  be 

and  to  tell  him  that  all  he  has  he  accu  has  combined  and  colluded,  and  of  tn- 

mulated  by   defrauding,  is  actionable.  Turing   his  client.    Garr  r.    Selden.  ^ 

Noeninger  V.  Vogt,  88  Mo.  589.  Barb.     (N.    Y.)    416.      See    Sna^  r. 

Words  charging  a  mere  adulteration  Gray,  1  Roll.  Abr.  57;  King  r.  Lake.: 

are  not  actionable;  addition  of  foreign  Ventr.  28. 

substances    in  refining  sugar    may  be  To  charge  a  counsellor  at  law  in^ 

proper.     Havemeyer  v.  Fuller,  10  Abb.  offering  his  services  to  his  client  in  or- 

(N,  Y.)  N.  Cas.  9.  der  to  divulge  his  secrets,  is  libelrfTc* 

1.  Decker  v.  Shepherd,  22  Md.  399;  Riggs  x\  Denniston,  3  Johns,  (N.  Y. 

Windsor  v.  Oliver,  41  Ga.   ^38;    For-  Cas.  198. 

ward  V,  Adams,  7   Wend.  (1^.  Y.)  204;  To  call  an  attorney  a  cheat  is  actMO- 

Edward  v.  Howell,  10  Ired.  (N.  Car.)  able,  even  though  an  indictable  offence 

211;     Oram     v.    Franklin,    5    Blackf.  is  not  imputed.     Rush  7*.  Cavenau^: 

(Ind.)  42;    Harris  v.  Bailey, '8  N.   H.  Pa.  St.   187.      So   to  call  a   lawver  j 

216;     Allen     V,     Hillman,     12     Pick,  "shyster."      Gribble    f.  Pioneer 'Fpc*- 

(Mass.)      loi;      Smayles     v.     Smith,  Co.,  34  Minn.  342. 
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It  is  actionable  without  special  dam-  to  his  trade  was  made  at  time  of 
age  to  say  of  an  attorney  "he  is  a  very  publication,  for  such  words  must  neces- 
base  rogue  and  a  cheating   knave,  and    sarily  affect  his  credit  therein.    Jones  v. 


doth   maintain   himself,  his  wife  and     Littler,  7  M.  &  W.  423. 

V.  Bowen,  30  r 
Cro.  Car.  516.    See  Jenkins  v.  Smith,    20;    Seaman  v.  Bigg;   Cro.  Car.  480; 


children,  by  his  cheating."  Anon.  (1638}        Clerk. — Fowles  v.  Bowen,  30  N.  Y, 


Cro.  Jac.  586.  Reignald's  Case,  Cro.  Car.  563. 

The  words,  "he  is  more    a    lawyer  In    slander  for  words    spoken,    the 

than  the  devil,"  are  actionable  when  words  charged,  which  were  alleged  to 

spoken  of  an  attorney.    Day  v,  Buller,  have  been  spoken  of  and  concerning 

3  Wils.  59.    So  are  the  words,  "he  de-  plaintiff,  and   of   and    concerning  his 

serves  to  be  struck  off  the  roll.      Phil-  trade  and  occupation  as  clerk  for  the 

lips  V,  Jansen,  2  Esp.  624.  firm  of  defendant  and  his  partner,  were 

To  say  of  an  attorney,  "He  is  only  an  as   follows:     "Your  man  (plaintiff)  is 

attorney's  clerk,  and  a  rogue;  he  is  no  plotting  to  blow  me  (defendant)  and 

attorney,"    or     any      words     imput-  the  concern  (firm)  up,  and  I  believe 

ing  that  he  is  not  a  fiilly  qualified  prac-  you  have  a  hand  in  it."    Held^  that  the 

titioner,  or  words  imputine  gross  igno-  words  were  actionable,  per  se^  when 

ranee  of  the  law.     Hardwick  v.  Chan-  connected  by  the  colloquium  and  innu- 

dler,  2  Stra.  i  ij8;  Greenwood  v.  Cob-  endo    with    plaintiff's     occupation    as 

bey  (Neb.)f  42  N.  W.  Rep.  413.  clerk,  without  an  averment  of  special 

Such    as,    "What,    does     he     pre-  damage;  and  that  they  were  spoken  in 

tend  to  be  a  lawyer?    He  is  no  more  a  the  present  time,  makes  no  difference. 

lawyer  than  the  devil."     Day  v.  Buller,  Ware  v,  Clowney,  24  Ala.  707. 

7  Wils.  59;    Baker  v.  Morfue,  Sid.  327;  The  defendant  falsely  and  maliciously 

Powell  V,  Jones,  i  Lev.  297.  spoke  of   the    plaintiff   the    following 

Or  to  assert  that  an    attorney  has  words,  by  reason  of  which  he  lost  his 

been  guilty  of  professional  misconduct  position  as  clerk  and  assistant  weigh- 

and  ought  to  be  struck  off  the  rolls,  master:     "He  has  caused  the  downfall 

Byrchley's  Case,  4  Rep.  16.  and  ruin  of  my  clerk."    "Will  (mean- 

Or  to  impute  that  he  will  betray  his  ing  the  plaintifi)  has  been   the   ruina- 

clients'   secrets    and    overthrow    their  tion  of  my  clerk;  I  do  not  want  him 

cause.    Marty n  v,  Burlings,  Cro.  Eliz.  (meaning  the  plaintiff)   to    have  any- 

589;    Garr  v.  Selden,  6  Barb.  (N.  Y.)  thing  to  do  with  my  business;"  mean- 

416;  s.  c,  N.  Y.  91;    Foot  V.  Brown,  8  ing  that  plaintiff  should  not  weigh  any 

Johns.  (N.Y.)  64.  goods    consigned    to    the     defendant. 

Or  to  charge  an  attorney  with  barra-  Held,  that  the  words  thus  spoken  were 

try«  champerty  or  maintenance.    Boxe  actionable.     Wilson    v,   Cottman,    65 

-v.  Bamaby,  i  Roll.  Abr.  55;    Proud  v,  Md.  190. 

Hawes,  Cro.  Eliz.  171;  Taylor  v.  Star-  Words  spoken  of  the  plaintiff,  while 

key,  Cro.  Car.  192.  in  the  employ  of  the  defendant's  firm 

but  it  is  not  actionable  to  abuse  an  as  a  clerk,  and  addressed  to  a  subse- 

attorney    in    general    terms,  such    as  quent  employer,  to  the  effect  that  the 

^'cheat,"  "rogue,"  or  "knave;"    though  plaintiff  had  become  such  a  notorious 

to  say,  "you  cheat  your  clients,"  would  liar  that  they  could  place  little  or  no 

be  actionable.     Alfeston  v.  Moor,  Het.  confidence  in  him,  that  they  were  so 

i&j.     And  see  Bishop  v,  Latimer,  4  L.  strongly  impressed  with  his  dishonesty 

X.  775.  that    they    had  written    to    a    person 

AnffUoneMr. — ^To  say  of  an  auctioneer  named  to  employ   a    police    force    to 

<yr  appraiser  who  had  valued  goods  for  watch  him,  etc.,  must  be  understood  as 

the  defendant,  "he  is  a  damn^  rascal;  relating  to  him  in  his  capacity  of  clerk, 

tie  has  cheated  me  out  of  £100  on  the  and  being  spoken  of  him  in  connection 

valuation,"    is    actionable.    Bryant    v.  vrith  his  business,  they  are  actionable 

Lroxton,   XI   Moore  344;    Ramsdale  f .  perse.    Fowles  v.  Bowen,  30  N.  Y.  20. 

Oreenacre,  i  F.  &  F.  61.  But  it  is  not  actionable  per  se  to  say 

Blaokamltti.— To  say  of  a  blacksmith  to  a  clerk  of  a  gas  company,  "You  are 

in    relation  to  his  business  and  trade,  a  fellow,  a  disgrace  to  the  town,  unfit  to 

^*he  keeps  false  books  and  I  can  prove  hold  your    situation  for  your  conduct 

it,'*  Is  actionable.    Burtch  v,  Nickerson,  with  whores."     Lumby  v.  Allday,  i   C. 

17  Johns.  (N.  Y.)  217.  &  J.  301.    And  see  James  v.  Brook,  9 

Bar«w«r.— To  say  of  a  brewer  that  he  Q^  B.  7. 

lias  t>een  arrested  for  debt  is  actionable.  dergyman. — Calling  a  preacher   "a 

this  although  no  express  reference  drunkard"  is  actionable.    McMillian  v. 
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Bfrch,  I  Btnn.  (Pa.)  178;  Chaddock   r.  virtue  in   his  blood  than  that  of  an; 

BHggs,  13  Mass,  248;  Dod  v.  Robinson,  other    creature,   was    not    adminible, 

Aleyn  63;  Hayner  t;.  Cowden,27  Ohio  either    in    justification    or  mitig&tion. 

St.  292;  22  Am.  Rep.  303.     Compare  Skinner  t;.  Grant,  12,456. 

O^Hanlon  v.  Myers,  10  Rich.  L.  (S.  To  say  of  a  clergyman  that  he  cane 

Car.)  128;  Buck  v.  Hersey,  31  Me.  558.  to  the  performance  of  divine  service  in 

To  say  to  a  clergyman,  **Thou  art  a  a  towering  passion,  and  that  his  con- 
drunkard/*  is  not  of  itself  actionable;  duct  was  calculated  to  make  infidels  of 
but  it  is  submitted  that  to  impute  to  a  his  congregation,  is  libellous.  Walker 
clergyman  habitual  drunkenness,  or  v,  Brogden,  19  C.  B.,  N.  S.  65. 
drunkenness  whilst  engaged  in  the  dis-  Oontnctor. — To  say  of  a  contnGtor, 
charge  of  his  official  duties,  would  be  '*he  used  the  old  materials,*'  when  his 
actionable.  Cucks  v,  Starre,  Cro.  Car.  contract  was  for  new,  is  actiooabie, 
2S5;  Tighev.  Wicks,  33  Upper  Canada,  with  proper  innuendoes.  Baboneau  r. 
Q^B.  Rep.  470.  Farrell,  15  C.  B.  360;   Sir  R.  Green 

Or  to  say  that  '*he  is  a  drunkard,  a  field*s  Case,   Mar.  82.     See  Smith  r. 

whoremaster,  a    common   swearer,    a  Mathews,  i  Moo.  &  Rob.  ici. 

common  liar,  and  hath  preached  false  Carpenter.  —  The     words     '*he    is 

doctrine,  and  deserves  to  be  degraded.''  broken   and  run  away,  and  will  never 

Dod   V.  Robinson,  Aleyn  6^;  Dr.  Sib-  return,"  spoken  of  a  carpenter,  are  ac- 

thorpe's  Case,  W.  Jones,  366.  tionable.    Chapman    v.   Lamphire.  3 

It  is    actionable,  without  proof   of  Mod.  155. 
special  damage,  to  say  of  a  parson,  *'he  IHrector  of  CknrporatloiL— The  vords 
preacheth  lyes  in  the  pulpit'*    Drake  v.  "he  has  sold  the  property  of  the  corn- 
Drake,  I  Roll.  Abr.  58.  pany  and  pocketed  the  money,"  spoken 

To  say,   "he    preaches    nothing  but  of  a  person  in  his  capacity  of  Erector 

lies  and  malice  in  the  pulpit;   for  the  and  superintendent  of  a  coropanji  aie 

words  are  clearly  spoken  of  him  in  the  actionable,  and  without  all^tion  of 

way   of   his  profession."    Crauden   v.  special  damage.    Johnson  v.  Shields.  1 

Walden,  3  Lev.  17;  Bishop  of  Sarum  t;.  Dutch  (N.J.)  116. 

Nash,  B.  N.  P.  9.     And  see  Pocock  v.  DlstlUar. — Words     imputing    in?o!- 

Nash,  Comb.  253;  Musgrave  v.  Bovey,  vency  to  a  distiller,  whose  business *» 

2    Str.   946;     Bishop   of    Norwich    v.  to  purchase  grain  on  credit,  are  tctioc 

Pricket,   Cro.    Eliz.     i ;     Gallne^     v.  able.    Ostrom  v.  Calkins,  5  Wend.  'N- 

Marshall,  9  Ex.  294;  Dod  v,  Robmson,  Y.)  263. 

Aleyn,  63.  DrOYer.— Publishing  of  a  drover,  "be 

To  say  that  "he  had  two  wives"  is  is  a  bankrupt,"  is  actionable.    Lewis'- 

actionable.    Nicholson   v.   Lyne,  Cro.  Hawley,  2  Day  (Conn.)  497. 

Eliz.  94.                                    "  Farmer.— It' is  actionable  to  sar  of  1 

So  to  charge  a  clergyman  with  in-  farmer,  falsely  and     maliciously,  tha- 

cest,     Starr  v.  Gardner,  6  Up.  Can.,  Q^  "the   sheriff  will  sell    him  out  one  ^ 

B.  R.,  O.  S.  512,  or  that  he  has  a  has-  these  days,  and  clainof;  against  him  no: 

tard.  sued  will  be  lost."     Phillips  v.  Hoefo. 

To  charge  a  clergyman  with  immo-  i  Pa.  St.  62.    To  say  of  a  farmer,  "b* 

rality  and  misappropriation  of  the  sacra-  cannot  pay  his  laborers,"  is  actioru^^ 

ment   money    is    clearly     actionable.  Barnes  v.  Holloway,  8  T.  R.  150.  See 

Highmore  v.   Earl    and    Countess    of  Dobson  v.  Thornistone,  3  Mod.ii:- 

Harrington,  3  C.  B.,  N.  S.  142.  Qamekeeper. — To    say    of   a  p^ 

And,  of  course,  to  charge  a  clergy-  keeper  that  he  trapped  three  foxes:  if; 

man  with  having  indecently  assaulted  a  that     would    be    clearly    a  breach '*(' 

woman  on  the  highway  is  actionable,  his  duties  as  gamekeeper.    Foulger: 

Evans  v.  Gwvn,  5  Q^  B.  844.  Newcomb,  L.  R.,  2  Ex.  327. 

The  defendantimputed  to  the  plain-  Innkeeper. — Words  spoken  of  t  b<«i 

tiff,  who  was  a  clergyman,  these  words:  keeper:  **  He  kept  no  accommodatio 

"Mr.  S  said  the  blood  of  Christ  had  and  a  person  could  not  get  a  decent  bei 

nothing  to  do  with  our  salvation,  more  or  meal  there  if  he  tried."    Htld,  ^' 

than  the  blood  of  a  hog."     Held^  that  tionable  per  se.     Frimmers  v.  Hiscoci. 

testimony  tending   to  prove     that  the  27   Hun  (N.  Y.)  364.     See  Wallace"- 

plaintiff  denied  the  divinity  of  Christ  Bennett,  i  Abb.  N.  C.  478. 

and  the  doctrine  of  his  atonement,  and  So  it  is  actionable  to  sar  of  an  i"*'" 

said   he  was  a  created  being,  a  good  keeper:  "He  is  broke  and  there  is  nei*>^ 

man  and  perfect,  his  death  that  of  a  entertainment    for    man     nor   hor^* 

martyr,  but  that  there  was  no  more  Southam  v,  Allen,  T.  Raym.  231.  S* 
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Whittington  v.  Gladwin,  5  B.  &  C.  180;  gerald  v,  Redfield«  ^i  Barb.  (N.  Y.)  484. 

Whittaker  v.  Bradley,  7  D.  &  R.  649.  PliyaloUiL — Sumner  v.  Utley,  7  Conn. 

To  say  to  an  innkeeper:  "Thy  house  258,  CampT/.  Martin,  23  Conn.  86;  Se* 

is  infected  with  the  pox,  and  thy  wife  cor  v,  Harris,  18 Barb.  ^N.  Y.)  425.   See 

was  laid  of  the  pox;"  foreven  if  snaall-  March  v,  Davison,  9  Paige  (N.  Y.) 

pox  only  was  meant,  still  "it  was  a  dis-  580;  Foster  v.  Small,  3   Whart.  (Pa.) 

credit  to  the  plaintiff,  and  guests  would  138;  Lynde  v.  Johnson,  39  Hun   (N. 

not  resort"  to  his  liouse.    Lievet's  Case,  Y.)  12;  Rodgers  v.  Kline,  56  Miss.  808. 

Cro.  Eliz.  289.    And  see  the  remarks  of  See  Lynde  v.  Johnston,  39  Hun  (N.  Y.) 

Kelly,  C.  B.,  in  Riding  v.  Smith,   i  12;  Cruikshank  z;.  Gordon,  48  Hun  (N. 

Ex.  D.  94.  Y.)  308. 

JUitioe  of  the  Peace. — It  is  actionable  To  say  of  a  physician,  **he  has  killed 
to  say  that  a  justice  of  the  peace  takes  six  children  in  one  year,"  is  actionable, 
bribes  or  perverts  justice  to  serve  his  as  injuring  him  in  his  profession.  Car- 
own  turn.  Caesar  v,  Curseny,  Cro.  roll  r.  White,  33  Barb.  (N.  Y.)  615. 
Eliz.  305;  Beamond  v.  Hastings,  Cro.  To  say  of  a  physician,  "  he  is  no  good, 
Jac.  240;  Cam  v.  Osgood,  i  Lev.  280;  only  a  butcher.  I  would  not  have  him 
Ishamv.  York,  Cro.  Car.  15;  AUeston  for  a  dog,"  is  slander  per  se.  Cruik- 
V.  Moor,  Het  167;  Masham  v.  Bridges,  shank  v,  Gorden,  23  N.  E.  Rep.  (N. 
Cro.  Car.  223;   Aston  v.  Blagrave,  i  Y.)  457. 

Strange  617.  But  the  words,  pleaded  with  a  proper 
The  declaration  charged  the  speaking  colloquium,  "  that  the  bitters  that  Dr. 
of  the  following  words  of  the  plaintiff,  Diver  gave  to  John  Smith  caused  his> 
in  his  character  of  a  justice  of  the  death,  there  was  poison  enough  in  them 
peace:  "There  is  a  combined  company  to  kill  ten  men,"  are  actionable /^r  se^ 
here  to  cheat  strangers,  and  *Squire  Van  because  they  imply  a  charge  of  gross 
Tassel  has  a  hand  in  it.  K.  A.,  J.  G.,  misconduct  and  complete  unfitness  of 
and  'Squire  Van  Tassel,  are  a  set  of  the  physician  to  be  employed  in  his  pro- 
damned  blacklegs,"  but  it  did  not  show  fession.  Where  words  spoken  of  a 
that  the  imputation  was  connected  with  professional  man  only  impute  ignorance 
the  plaintiff's  official  conduct.  Heldy  or  want  of  skill  in  a  particular  case, 
that  it  was  not  actionable.  Van  Tas-  they  are  actionable  only  where  they 
sel  V.  Capron,  i  Den.  (N.  Y.)  250.  cause  special  damage.     Jones  v.  Diver, 

The  words,  for  which  an  action  of  22  I nd.  184. 

slander   was    brought,  were,   that  the  Words  charging  a  physician  with  be- 

'*  plaintiff  had  sworn  falsel}',  in  a  trial  ing  **  so  steady  drunk  that  he  cannot  get 

before  a  justice  of  the  peace,  as  to  an  business  any    more  "    are    actionable. 

account  in  his  favor  against  the  defend-  Anonymous,  i  Ohio  84. 

ant."    Held^  that  the  plaintiff  was  not  It  is  actionable    without    proof   of 

bound  to  show  that  the  justice  of  the  special  damage  to  accuse  any  physician, 

peace,  before  whom  that  trial  was  had,  surgeon,     accoucheur,      midwife      or 

Mras    duly    commissioned.      Pugh     v,  apothecary   with    having    caused    the 

>5'eal,  4  Jones,  L.  (N.  Car.)  367.  death  of  any  patient  through  his  igno- 

Livery  Stable  Keeper. — But  it  is  not  ranee  or  culpable  negligence.    Poe  v. 

actionable/^r^tf  of  say  of  a  livery  stable  Mondford,  Cro.  Eliz.  620;    Watson  v. 

keeper:    "You  are  a  regular  prover  un-  Vanderlash,     Hetl.    71;     Southee     v. 

der  bankruptcies,  a  regular    bankrupt  Denny,  i  Exch.  196;  Edsall  v.  Russell, 

maker;"  for  it  is  not  a  charge  against  4  M.  &  Gr.  1090;  Foster  v.  Scrippes, 

him  in  the  way  of  his  trade.    Angle  v.  39  Mich.  376. 

A.lexander,  7  Bing.  119.  So   to  charge    any  medical  man  or 

Kanufactiirer. — An    action    lies    for  apothecary  with  either  ignorantly   or 

making  intentionally  false  statements,  unskilfully    administering    the    wrong 

depreciating   goods    manufactured    by  medicines  or  in  excessive  doses.  Collier« 

plaintiff  resulting  in  injury  to  his  busi-  M.  D.  xk  Simpson,  5  C.  &  P.  73;  Tutty 

ness.     Snow  v.  Judson,  38  Barb.   (N.  v.  Alewin,  ii  Mod.  221;  Secor  v.   Har- 

Y.)  210.  ris,  18  Barb.  (N.   Y.)  425;  Carroll   r. 

MeclLanic.  —  Words    imputing    to    a  White,  33  Barb.  (N.  Y.)  615;  s.  c.  42 

mechanic  want  of  skill  or  knowledge  N.  Y.  161;  March  xy.  Davison,  9  Paige 

in  his  craft  are  actionable /^r  se^  if  they  (N.  Y.)  580. 

are  clearly  shown  to  have  been  spoken  But   it   is    not  actionable  per  se  to 

-writh  reference  to  the  plaintiff  *s  occupa-  say  of  a  surgeon,  *'  he  did   poison  the 

tioriy  and  the  employment  is  one  requir-  wound  of  his  patient "  ;  without  some 

ing  peculiar  knowledge  and  skill.    Fitz-  averment  that  this  was  improper  treat- 
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ment  of  the  wound;  for  else  "it  might  (Conn.)    497;     Mott    v,  Comstock,  7 

be  for  the  cure  of  it."     Suegoe's  Case,  Cow.  (N.  Y.)  654;  Sewall  v.  Catlin,  3 

Hetl.  17s.  Wend.  (N.  Y.)  291. 

To  call  a  person  who  practices  medi-        To  say,  falsely  and   roalidousir,  of 

cine  without  full  legal  qualification  "a  a  trader,  "he  is  indebted  to  ine,and,it 

quack/*    or    "an    impostor";    for    the  he  does  not  come  and  make  tenns  vith 

law  only  protects  lawful  employments,  me,  I  will  make  a  bankrupt  of  him  and 

Collins  V.  Carnege,  i  A.  &  £.  695.  ruin  him,"  is  actionable  without  proot' 

FoskniMter. — ^The    following    words  of  special  damage.    Brown  v.  Smith, 

spoken  of  a  postmaster  in  reference  to  20  Eng.  Law  and  Eq.  243. 
his  official  character,   "he  would   rob        To  say  of  a  trader:  "He  is  »  cheat- 

the  mail  for  one  hundred  dollars;  yes,  ing  knave  and  keeps  a  false  debt  book." 

he  would  rob  the  mail  for  five  dollars"  Crawfoot  v.  Dale,  i  Vent  263;  o^tr- 

are  actionable.      Craig    t*.    Brown,   5  ruling  Todd  t^.  Hastings,  2  Saund.  30;. 
Blackf.  (Ind.)  44.     See  Harris  v.  Terry,        Or    that    he    uses  false  weights  or 

98  (N.  Car.)  131.  measures.    Griffiths  r.  Lewis,  7  Q^B 

8clio61iiuuiter. — It  is  actionable  with-  61;  Bray  v.  Ham,  i  Brownl.  &  GoU  4: 

out  proof  of  special  damage  to  say  of  a  Stober  v.  Green,  i   Brownl.  &  Gold  ;; 

schoolmaster,  "  put  not  your    son    to  Prior  v,  Wilson,  i  C.  B.,  N.  S.  95. 
him,  for  he  will  come  away   as  very  a        The  declaration  in  an  action  for  slac- 

dunce  as  he  went.     Watson  v.  Vander-  der  alleged  the  plaintiflf  to  be  a  trader, 

lash,  Helt.  71.    Or  to  accuse  a  school-  and  that  the  words  were  spoken  of  hhn 

master  of  ^a^f'/wa/ drunkenness.    Hume  as  a  trader.     The  words  were,  "He 

v.  Marshall,  42  J.  P.  136;  Brandrick  v,  cheated  me,"  (meaning  that  the  plab- 

Johnson,  i  Vict.  L.  R.,  C.  L.  306.  tiff  in  the  way  of  his  trade  was  dis 

But  it  has  actually  been  held  not  ac-  honest).     "He  is  a  thief  and  robbed  ice 

tionable    to  impute  prostitution    to  a  of  £100"  (meaning  that  the  plaintiff,  is 

schoolmistress.     Wetherhead  v.  Armi-  the  way  of  his  trade,  had  contracted  1 

rtage,  2  Lev.  233.  debt  with  the  defendant,  and  in  a  div 

Sezrant  Olrl. — ^To  say  of  a  servant  honest  manner  avoided  paying  part  ^ 

girl  that  she  had  had  a  miscarriage,  and  it).     There  were  other  similiu'  vori^ 

had   lest   her  place  in  consequence   is  similarly    explained    in  other  cour^ 

actionable.    Connors  v.  Justice,  13  Ir.  There  was  then  an  averment  of  special 

C.  L.  R.  451.  damage.      Plea,    judgment    recox-enr: 

To  say  to  the  mistress  of  a  servant  for  the  same  grievances.    RepUcatice. 

girl,  "you  are  not  aware,  Mrs.  C,  what  nul  tiel  record.     On  the  trial  bv  ihe 

kind  of  a  girl  you  have  in  your  service;  record,  a  record  of  a  previous  actka 

if  you  were,  you  would  not  keep  her,  for  slander  by  the  plaintiff  against  the 

for  I   can  assure  you  she  is  oflen  out  defendant  was  produced,  in  which  thr 

with  our  married  man."    Coltman,J.,  words  were:  "That  thief  is  a  rillain.i 

held  that  these  words  were  actionable  scoundrel  and  a  rascal,  and  I  can  prO'^ 

without  proof   of  special  damage;  and  him    a    thief   any  moment''    In  tha: 

on  a  motion  for  a  new  trial,  Tindal,  action   there  was  no  inducement  tiut 

C.  J.,  said:  "The  words  are  actionable,  the  words  were  spoken  of  the  plab^ 

inasmuch   as  they  are  spoken  of  the  as  a  trader,  and  no  averment  of  spcc^ 

plaintiff  in  her  vocation.*'    Rumsey  v,  damage.    Heldy  that   the  record  pr> 

Webb  et  ux.,  11  L.  J.,  C.  P.  129.  duced  did  not  support  the  plea  thattSe 

BurTeyor. — ^To  say  of  a  land  surveyor,  grievances  for  which  the  judgment  hai 

in   the  way  of  his  trade,  "  thou  art  a  been  recovered  were  the  aame.    Wai^ 

cozener  and  a  cheating  knave,  and  that  worth  v,  Bentley,  22  Eng.  Law  and  ^ 

I  can  prove,"  is  actionable.    London  176. 

^,  Eastgate,  2  Rolle's  Rep.  72;  Whar-        To  sayof  anv  trader,  "he  is  notabieti: 

ton  V,  Brook,  Vent.  21.    But  see  the  pay  his  debt8,^Ms  actionable.    Drake  r. 

Ayre  v.  Craven,  2  A.  &  E.  2.  Hill,   Sir  T.    Raym.    184;    Hooker  '■ 

Tailor. — Or,  to  say  to  a  tailor,  "I  heard  Tucker,  Holt  39;  Morris  f.  Langdali 

you   were  run  away,"  sc,  from    your  2  Bos.  &  Pul.  284;  Orpwood  v,  Baite 

creditors.     Davis  v".  Lewis,  7  T.  R.  17.  {yel  Parkes),  4  Bing.  261. 
And   see   Dobson    v,    Thornistone,    3        To  assert  that  the  plaintiff  had  ODce 

Mod.   112;  Chapman  v,  Lamphire,  3  been  bankrupt  in  another  place,  wbe^ 

Mod.  X55;  Ame  v,  Johnson,    10  Mod.  carrying  on    another   trade;   for  th^' 

III;     Iiarrison  v,    Thomborough,    10  may  stiTi  affect  him  here  in  his  pR<^- 

Mod.  196.  trade.    Leycroft  v.  Dunker,  Cro.C*' 

Trad«r.~Lewls  v.    Hawley,  2  Day  317;  Hall  v.  Smith,  x  M.  &  S.  :^: 
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Such  defamatory  words  must  directly  tend  to  the  prejudice  of 
the  plaintiff  in  his  office,  profession,  trade  or  business.^  And  in 
determining  whether  the  words  used  would  necessarily  affect  the 
plaintiff  in  his  office,  profession  or  trade,  regard  must  be  had  to 
the  rank  and  position  of  the  plaintiff,  and  to  the  mental  and 
moral  requirements  of  the  office  he  holds.  Words  may  be  action- 
able if  spoken  of  a  clergyman  or  a  barrister  which  would  not  be 
actionable  of  a  trader  or  a  clerk.* 

So  words  charging  one  with  gross  ignorance  of  the  duties  of 
his  profession  are  actionable  without  alleging  special  damages.^ 

Figgins  V,  Cogswell,  3  M.  &   S.  369.  306.    Or  to  state  that  a  head  fireman 

But  to  call  a  tradesman  **a  rogue,"  or  was  drunk    at   a    fire.    Gottbehuet  v. 

**a  cheat,"  or  "a  cozener"  is  not  ac-  Hubachek,  36  Wis.  515.  But  to  say  that 

tionable,  unless  it  can  be  shown  that  the  a  private  citizen  was  drunk  once  is  not. 

words  refer  to  his  trade.    To  impute  Warren  v.  Norman,  i   Walk.  (Miss.) 

distinctly  that  he  cheats  or  cozens  in  387;  Buck  v,  Hersey,  31  Me.  558.  And 

Mis  trade  is  actionable.    Johns  v.  Git-  see  C haddock  v.  Briggs,  13  Mass.  248; 

tings,  Cro.   Eliz.  239;  Cotes  v.  Ketle,  Hayner  v,  Cowden,  27  Ohio  St.  292. 

Cro.  Jac.  204;  Terry  v.  Hooper,  i  Lev.  2.  Odgers  L.  &  S.  68. 

115;  Savage  v.  Roberj,  5   Mod.  308;  8.    Fitzgerald   v,  Redfield,  51   Barb. 


Surman    v.    Shelleto,    3    Burr.    1688;  (N.  Y.)   484;  Spiering  v.  Andrae,  45 

Bromefield    v,   Snoke,    12    Mod.  307;  Wis.  330;  Camp  v.  Martin,  23  Conn. 

Savile  r.  Jardine,  2  H.  Bl.  531;  Lan-  86;  Foster  v.  Scripps,  39  Mich.  376; 

caster  v.  French,  2  Stra.  797;  Davis  v.  Garr  v.  Selden,  6  Barb.  (N.  Y.)  416; 

Miller  et  «*.,  2  Stra.  1160;  Fellows  v.  Tones  v.  Powell,  i  Mod.  272;  Peard  r. 

Hunter,  20  Up.  Can.  Q.  B.  382;  Brady  Jones,  Cro.  Car.  382;  Day  v,  BuUer,  3 

v.  Youlden,  Melbourne  Argus  R.  wils.  59;  Botterell  v.   Whitehead,  41 

1.  Gottbehuet  v.  Hubachek,  36  Wis.  L.  T.,  N.  S.  588;   TuUy  v.  Alewin,  ii 


515;  spiering  t^.  Andrae,  45  Wis.  330;  Mod.  221;  Secor  v.  Harris,  18  Barb. 
McGuire  v.  Blair,  2  Law  Rep.  443;  (N.  Y.)  425;  March  v.  Davison,  9 
Stone  V.  Clark,  21    Pick.   (Mass.)  51;     Paige  (N.  V.)  580;  Johnson  r.  Robert- 


Carter  t;.  Andrews,  16  Pick.  (Mass.)  i;  son,    8   Port.   (Ala.)    486;    Moises    v. 

Oram  v,  Franklin,  5  Blackf.  (Ind.)  42;  Thornton,  8  Tenn.  R.  303;  Pickford  v, 

Robbins  v,  Treadway,  2  J.  J.  Marsh.  Gutch,  Dorchester  Assizes  1787;  White 

(Ky.)540.  V.  Carroll,  42   N.  Y.  161;  Cowdrey  v. 

Words  charging  a   clergyman  with  Tetley,  Godb.   441;   Gyles  v.  Bishop, 

drunkenness  is  slanderous.     McMillan  Freem.     278;      Whitehead    v,    Jones, 

V.  Birch,  I  Binn.  (Pa.)  178;  but  it  is  not  Freem.  277;  Wharton  v.  Brook,  Vent. 

so  in  the  case  of  a  physician.     Anony-  21;    Wharton   v.  Clover,  2    Keb.  489; 

mou8,  I  Ohio  235;  Ayre  t;.  Craven,  2  A.  London  v,  Eastgate,  2  Rolle's  R.  72; 

&   £.  2.    Or  a  stay  maker.    Brayne  v.  Baker  v.  Morful,  i  Sid.  327;  Archbold 

Cooper,  5  M.&  W.  249.  Or  a  clerk  to  a  v.  Sweet,  5  C.  &  P.  219;  Redman  v. 


gBB  company.    Lumby  v,  AUday,  i  C.    Pyne,  i  Mod.  19. 
»  J.  301.  Language  imp 

*o  say  of  a  blacksmith,  in  relation  to    ignorance  and  malpractice  in  his  profes- 


his  business  and  trade,  **he  keeps  false  sion  is  actionable  /er  se.    De  Pew  v. 

books  and  I  can  prove  it,"  is  acdonable.  Robinson,    95    Ind.     109;     Foster    v. 

Burtch  v.  Nickerson,  17  Johns.  (N.  Y.)  Scripps,  39   Mich.  376.     See  How   v. 

2x7;  but  not  so  in  case  of  a  man  whose  Prin,  Holt,  653;  Day  v.  Buller,  3  Wils. 

business  does  not  lead  to  dealins  on  co;    Onslow    v.    Home,  3   Wils.  186; 

credit.    Rathbun  v.  Emigh,  6  Wend.  Peard  v,  Jones,  Cro.  Car.  382;  Moises 

^N-  Y.)  407.  V,  Thornton,  8  Term.  303;  Baker  v. 
It  18  actionable  to  Impute  habitual  Morfue,  i  Sid.  327;  Robbins  v.  Tread- 
drunkenness  to  a  master  mariner  in  way,  2  J.  J.  Marsh.  (KyO  540;  Tutty  v, 
command  of  a  vessel.  Irwin  x^.  Brand-  Alewin,  11  Mod.  221;  Rogers  v,  Kleine, 
iwood,  2  H.  &  C.  960;  Hamon  v.  Falle,  ^6  Miss.  808;  Am.  Rep.  389;  Poe  v, 
4.  .A^pp.  Cas.  247.  Or  to  a  schoolmaster.  Mondford,  Cro.  Eliz.  620;  Johnson  v. 
Hume  V.  Marshall,  42  J.  P.  136;  Brand-  Robertson,  8  Port.  (Ala.)  486;  Carroll 
riclc   -v,  Johhson,  i  Vict.  L.  R„  C.  L.  v.  White,  33  Barb.  (N.  Y.)  615;  Camp 
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So  any  words  which,  in  common  acceptation,  imply  a  want  of 
credit  or  responsibility  when  spoken  of  one  in  his  trade  or  pro- 
fession  are  actionable  per  se  ;^  or  when  they  impute  to  him  fraud, 

V.  Martin,  23  Conn.  86;    Southee  v.        1.  Sewall  v.  Catlin,  3  Wend.  (N.Y.} 

Denny,  i  Ex.  196;  Tones  v.  Diver,  22  291;  Ostrom   v.  Calkins,  5  Wend.  (N. 

Ind.  184;  Edsall  v.  Russell,  4  M.  &  G.  Y.)   263;   Mott   v.  Comstock,  7  Cow. 

1090;  Collins  V.  Carnegie,  3  >fev.  &  M.  (N.  Y.)  654;   Carpenter  v,  Denms,  3 

703.  Sandf.  (N.  Y.)  305;    Lewis  v.  Hawlcj. 

In  White  v,  Carroll,  42  N.  Y.  161,  2  Day  (Conn.)  495;  Newell  r.  How.  31 

Sutherland,  J.,  said:  "To  call  a  phy-  Minn.  235;  Phillips  v.  Hocfer,  i  Pa.SL 

sician  a  quack  is  in  effect  charging  him  62;   Erber  v»  Dun,    12   Fed.  Rep.  527^ 

with  the  want  of  the  necessary  knowl-  Leycroft    v.   Dunker,   Cro.  Car.  317; 

edge  and  training  to  practice  the  system  Southam  v.  Allen,  T.  Raym.231;  Read 

of  medicine   which  he   undertakes   to  v.  Hudson,  i    Ld.   Raym.  610;  Shep- 

practice.    ,    .    .    There  cannot  be  any  heard  v.  Whittaker,  L.  R.,  loC.P.  JW". 

doubt,  I  think,  that  to  falsely  call  a  phy-  Stubbs  v.  Marsh,  15  L.  T.  312:  Davis  r. 

sician  a  quack  is  actionable. '  Lewis,  7  T.  R.  17;  Dobson  r.  Tho^i^ 

To  say  of  a  physician  that  '^he  is  no  stone,  3  Mod.  112;  Chapman  v.  Lam^ 

scholar/'  ''because   no  man   can   be  a  hire,  ^  Mod.  155;  Whittaker  v.Bradlej, 

good  physician  unless  he  be  a  scholar."  7  D.  &  R.  649;   Whittington  v.  Glad- 

Cawdrey  v,  Highley  ai.  Tythay,  Cro.  win,  5  B.  &  C.  180;   Anon  Loft,  32^. 

Car.  270.  Hull  v.  Smith,   i  M.  &  S.  287;  Elser. 

So  to  say  of  an  attorney,  "he  can't  Ferris,  Anthon  36;   Brown  v.  Smith. 

read  a  declaration."     Powell  v.  Jones,  i  13  C.  B.  596;  Jones  v.  Littler,  7  Ms 

Lev.  297.  W.  423;   Prettyman    v.  Shocklej.  Har- 

To  say  of  the  deputy  of  Clarencieux,  ring.  112;  Griffiths  v.  Lewis,  15  L*' 

king-at-arms,  "he  is  a  scrivener  and  no  Jour.  O.  B.  249;  Gardyner  v.  Hopwood, 

herald."     Brooke  v,  Clarke,  Cro.  Eliz.  Velv.    159;    Johnson    r.    Lemmon.  2 

328.  Roll.  Rep.  144-,  Thompson  tJ.Twtflgf, 

To  say   of  a    midwife,  "many  have  2  Roll.   Rep.    433;    Vivian  v.  '^'M. 

perished  for  her  want  of  skill."  Flow-  Sir  Thomas  Raymond,  207;  Stanton  - 

ers' Case,  Cro.  Car.  211.  See  Wharton  Smith,   2  Ld.  Raymond,  1480;  Robin- 

V.  Brook,  Vent.  21;  Wharton  v.  Clover,  son  v.  Merchant,  7  O.  B.  918;  Harrisoo 

2    Keb,    489;     Whitehead   v,    Founes,  v.  Bevington,  8  C.  &  P.  708;  Gosdii^' 

Freem.  277,  v.  Brooks,    2    F.   &    F.   76;  Butler  t 

To  charge  an  apothecary  with  having  Howes,     7    Cal.    87-89;    Majnard  '- 

caused  the  death  of  a  child  by  adminis-  Firemen's   Fund    Ins.  Co.  47  Cal  :o;. 
tering  to  it  improper  medicmes  is  ac-        The    words,  "Confidential.    Had  to 

tionable.     Edsall  v.  Russell,  4  M.  &  Gr.  hold  over  a  few  days  for  the  accommo- 

1090;  Tutty  v.  Alewin,  11  Mod.  221.  dation  of  L  &  H,"   when  falsckpol*^ 

But  words  spoken  of  one  in  a  busi-  lished  with  the  intention  of  injunse 

ness  or  profession,  charging  him  merely  the    character  and    credit  of  bu$iac^ 

with  ignorance  or  misconduct  in  a  par-  men  are  libellous.     LfCwis  v,  Chajmna. 

ticular  case  are  not  actionable  in  them-  19  Barb.  (N.  Y.)   253.     Sec  RobiwcP 

selves;  they  become  so  only  by  convey-  v.  Marchant,  7  C^B.  918;  Maraetti  " 

ing  the  charge  of  general  professional  Williams,  i  B.  &  Ad.  415. 
ignorance  or  incompetency,  or  want  of       To  say  of  a  merchant  that  a  debt^v 

integrity.    Camp.  v.  Martin,  23  Conn,  be  lost  because  he   is   unable  to  paj  ^^ 

86;  Lynde  v,  Johnson,  39  Hun  (N.  Y.)  is  actionable.      Mott   v,   Comstock.  * 

5;  Garr  V.  Selden,  6  Barb.  (N.  Y.)  416;  Cow.   (N.   Y.)  654-     Sec  Leycroft  ' 

Kodgers  v.  Kline,  56  Miss.  808;  Foot  v,  Dunker,  Cro,  Car.  317. 
Brown,  8  Johns.  (N.  Y.)  64;  Southee  v.        Where  a  complaint  for  slander  a^- 

Denny,  i  Ex.  196.  leged  that  the  plaintiff  **was  engage<>^ ''^i 

A  charge*  however,  of  gross  igno-  the  wooden   ware    business,^*  and  tk** 

ranee  and  a  total  want  of  skill  in  a  sim-  the  defendant  had    charged  him  ^^h 

pie  instance  is  actionable  /er  se,    Secor  insolvency,  it  was    keid^  that  the  ^^* 

V.  Harris,  18  Barb.  (N.  Y.)  425;  Camp,  allegation  showed  that  the  plaintiff*^ 

V,  Martin,  23  Conn.  86;  Johnston   v,  in  a  regular  mercantile  busineis,  'f^ 

Robertson,  8  Port.  (Ala.)  486;  Sumner  therefore      that     the      words,    w^'^ 

V,  Utley,  7  Conn.  257;  Lynde  v.  John-  amounted  to  a  chai^^   of  insd««?' 

son,  39  Hun  (N.  Y.)  5.  and  thereby  injured  his  credit  ▼««  "^ 
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want  of  integrity,  or  misconduct  in  the  line  of  his  business  or 
profession.* 

a.  Public  Officers. — Language  concerning  one  in  office 
which  imputes  to  him  a  want  of  integrity  or  misfeasance  in  his 
office,  or  want  of  capacity  generally  to  fulfil  the  duties  of  his 
office,  or  which  is  calculated  to  diminish  public  confidence  in 
him,  or  charges  him  with  the  breach  of  some  public  trust,  is  ac- 
tionable per  se.^    As  tfie  danger  of  plaintiff's  losing  his  office  is 

tionable.  Carpenter  v.  Dennis,  3  Sandf.  (N.  Y.)  41;   Russell   v.  Anthony,   21 

(N.Y,)305.    See  Davis  V.  Ruff,  Cheves  Kan,  450;  Wilson   v,  Noonan,  23  Wis. 

(S.  Car.)  17;  see  Thompson  v.  Twenge,  105;  Maises  v.  Thornton,  8  Tenn.  Rep. 

2  Roll  R.  423;  Else  V.  Ferris,  Anthon  303;  Parker  v,  Marfue,  i  Sid.  327;  Rob- 

N.  36.  bins   V,  Treadway,  Marsh.  (Ky.)  540; 

So  any  charge  of  dishonesty  against  Lansing  v.  Carpenter,  9  Wis.  540;  Kin- 

an  individual    in  connection   with  his  nev  v.  Nash,  3  N.  Y.  177;  Larrabee  v. 

business,  whereby  his  character  in  such  Minnesota  Tribune  Co.,  36  Minn.  141; 

business  may  be  injuriouslv  affected,  is  State  v,  Schmidt,  49  N.  J.  L.  579. 

actionable.  Noeninger  v,  Vogt,  88  Mo,  The  words  "he  is  not  a  man  of  integ- 

589;  Brown  v.  Smith,  13  Com.  B.  596;  rity  and  is  not  to  be  trusted.     He  will 

'Whittington  v,  Gladwin,  5  Barn.  &  C.  take  fees  on    both  sides  of   a  cause,'* 

180;  Gostling  V,  Brooks,  2  Fost.  &  F.  spoken  of  a  lawyer  as  state's  attorney, 

76;  Lewis  V.  Hawley,  2  Day  (Conn.)  are  actionable.    Chipman   v.  Cook,   2 

495;    2   Am.    Dec.   121;    Robinson  f.  Tyler  (Vt.)  456. 

Marchant,   7  Q.   B.  918;   Harrison  v.  It  is  actionable  without  special  dam - 

Bevington,  8  Car.  &  r.  708.  ages  to  insinuate  that  a  justice  of  the 

1.  Riggs  V.  Dennison,  3  Johns.  Cas.  peace   takes  bribes  or  "perverts  justice 

(N.  Y.)  198;  Odiorne  v.  Bacon,  6  Cush.  to  serve  his  own  turn.'*  Caesars  v.  Cur- 

(Mass.)   185;   Obaugh  v.  Finn,  4  Pike  seny,  Cro.  Eliz.  305;  Carn  v.  Osgood, 

(Ark.)   no;   Sempsey  v.  Levey,  2jur.  i  Lev.  280;  Alleston  t;.  Moor,  Hetl.  167; 

776;  Boydell  v.  Jones,  4  M.  &  W.  446;  Masham    v.  Bridges,    Cro.  Car.   223; 

£>avis  V.  Miller,  2  Strange  1169;   Lud-  Isham    v,  York,  Cro.  Car.   15;    Bca- 

ivell  V.  Hole,  2  Ld.  Raym.  1417;  Thomas  mond  v,  Hastings.  Cro.  Jac.  240;  Aston 

z/.  Jackson,  3  Bing.  104;  Brown  t;.  Mims,  v.   Blagrave,   i    Str.  617;    Lindsey   v, 

2    Rep.  Con.  Ct.  235;   Rush  v.  Cav-  Smith,  7  Johns.  (N.  Y.).    To  accuse  a 

cnaugh,  2  Barr.  (Pa.)  187;  Chipman  v,  royal  commissioner  of    taking  bribes. 

Cook,   2    Tyler    (Vt.)   456;   Davis    v.  M!oor  v.  Foster,  Cro.  Jac.  65;  Purdy  v. 

£>avis,  I  Nott.&  M.  (S.Car.)  290;  Bryant  Stacey,  5  Burr.  2608. 

t/.  Loxton,  II  Moore  344;  Babonnean  7\  To  say  to  a  cnurchwarden,  "Thou 

Karrell,  15  C.  B.  360;   Foot  v.  Brown,  art  a  cheating  knave  and  hast  cheated 

8  Johns.  (N.  Y.)  50.  the  parish  of  £40."     Strode  v.  Holmes 

A  publication  which  charges  attor-  (1651);     Stj'^les,     338;      Woodruff    v, 

jieys  at  law,  in  their  conduct  touching  Wooley,   i  Yin.  Abr.  463;  Jackson  v. 

the  defence  of  a  client  against  a  crimi-  Adams,  2  Bing.  N.  C.  402. 

nal    prosecution  with   "betraying    and  To    call   an   escheator,  attorney,   or 

selling  innocence  in  a  court  of  justice,"  other  officer  of  a  court  of  record,  an 

and  with  doing  acts  in  their  profession  "extortioner."      Stanley  v,  Boswell,   i 

i^hich  should  cause  them  "to  be  held  up  Roll.  Abr.  55. 

to  the  world  as  derelict  in  their  sense  of  To  say  of  a  town  clerk  that  he  hath 

honor  and  obligation,"  and  **unworthy  not  performed  his  office  according  to 

of  trust    or    confidence,*'  is    libellous,  law.     Fowell  v.  Cowe,  RolL  Abr.  56; 

I^udwig  V.  Cramer,  53  Wis.  193.  Wright  v.  Moorhouse,  Cro.  Eliz.  358. 

2.  Spiering   i».  Andrae,  45  Wis.  332;  Or    that  he    destroyed   votes    at  an 

AVhite  V,   Arroll,  42  N.  Y.  161;    Dole  election.    Dodds  i;.  Henry,  9  Mass.  262. 

V.   Van  Rensselaer,   i  Johns.  Ca«.  (N.  To  say  of  a  constable,    "he  is  not 

Y.)  330;  Knight  V.  Blackford,  3  Mackey  worthy  the  office  of  constable."  Taylor 

(E).  C.)    117;  6.  c,   51   Am.  Rep.  772;  v.  How,  Cro.  Eliz.  861. 

Hcwc  v.  Prim,  Holt  653;  Day  v.  Buller,  But  it  is  not  actionable  without  proof 

3  ^Vil8.  50;   Onslow   V,  Home,  3  Wils.  of  special  damage  : 

186;   Littlejohn  v,  Greeley,  13  Abb.  Pr.  To  say  of  a  justice  of  the  peace,  "he 
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the  gist  of  the  action,  it  is  essential  that  plaintiff  should  hold  the 
office  at  the  time  the  words  were  spoken.* 

Words  imputing  adultery,  profligacy,  immoral  conduct,  etc., 
even  when  spoken  of  one  holding  an  office  or  carrying  on  a  pro- 
fession or  business,  will  not  be  actionable  unless  they  "touch 
him  "  in  that  office,  profession  or  business.  Thus,  if  alleged  of  a 
beneficed  clergyman  they  will  be  actionable,  because  if  the  charge 
were  true  it  would  be  ground  for  degradation  or  deprivation,  as 
it  would  prove  him  unfit  to  hold  his  benefice  or  to  continue  in 
the  active  duties  of  his  profession.*  But  if  the  same  words  were 
spoken  of  a  trader,  or  even  of  a  physician  or  a  school  mistress, 
they  would  not  be  actionable  without  proof  of  special  damage, 
as  they  do  not  necessarily  affect  the  plaintiff  in  relation  to  his 
trade  or  profession.  The  imputation  must  be  connected  with  the 
professional  duties  of  the  plaintiff.* 

There  are  two  modes  in  which  words  not  actionable  in  them- 
selves may  become  so  by  charging  misconduct  in  office.  When 
an  act  done  by  one  in  office  would  be  punishable  by  indictment, 
which  would  not  be  so  if  done  by  a  person  not  in  oflSce.  In  such 
case  imputing  such  act  to  a  person  in  office  and  in  reference  to 
his  office  would  be  actionable  when  words  imputing  the  same 
conduct  to  one  not  in  such  office  would  not  be  so.     When  the 

is  a   logg^er-headed,   a    slouch -headed,  ter    of   a  member  of   the    legislature, 

bursen- bellied    hound."      R.  v.  Farre,  although  the  libel   be   published  after 

I  Keb.  629.  the  expiration  of  the  term  of  office  of 

To  say  of  a  justice  of  the  peace,  **he  the  party  slandered. 
is  a  blood-sucker  and  sucketh  blood;"  2.  Od^ers  L.  &  S.  85;  Gallwej  r. 
*'for  it  cannot  be  intended  what  blood  Marshall,  9  Ex.  294;  Moore  v,  FrancLv 
he  sucketh."     Sir  Christopher  Hilliard  20  N.  Y.  St.  Rep.  641 ;  Sanderson  r. 
V,  Constable,  Cro.  Eliz.  306.  Caldwell,  45  N.  Y.  398;  Com.  r.  Ward- 
To  say  of  a  justice  of  the  peace,  "he  well,  136  Mass.  164;  Clifford  t>.  Coch- 
is  a  fool,  an  ass,  and  a  beetle-headed  rane,  10  Bradw.  (111.)  570;  Monsette  r. 
justice;"  for  these  are.  but  general  terms  Jodoin,  12  Low.  Can.  Rep.  333;  Ireland 
of  abuse  and  disclose  no  ground  for  re-  v.   King,   5   A.    T.    R.   24;    Sajcrs    r. 
moving  the  plaintiff  from  office.     Bill  Bachelor,  7  Ir.  tur.  O.  S.  257;  Mac- 
V.  Neal,  I   Lev.  ^2;  Sir  John  Hollis  v.  Dougall  v,  Tyrrell,  1  Ir.  Jur.,  N.  S.  465: 
Briscow  et  «*.,  (iro.  Jac.  58.  Van  Tassel  v,  Capron,  i  Den.  (X.  Y. 
To  impute  insincerity  to  a  member  of  250;  Libley  v.  Tomlins,  4  TV-  90;  Do,\- 
parliament.    Onslow  v.  Home,  3  Wils.  ley  v,  Roberts,  3  Bing.  N.  C.  835;  Buck 
177.  V.   Hersey,    31  Me.    ^58;    Redwaj  r. 
Or  weakness  of  understanding  to  a  Gray,  31   Vt.  292;   Kinnejr  v.  Kaish,  3 
candidate    for    congress.     Mayrant    v.  N.  V .  177;  Van  Epps  v.  Jones,  50  G^ 
Richardson,   i    Nott   &   M.   (S.  Car.)  238;   How  v.  Prin,  Holt.  653;  2   SaSu 
347.  694;  Onslow  V.  Home,  3  Wils.  iSS:  2 
Or  to  call  such  a  candidate  "a  cor-  W.  Black.  753;  R.  v.  Darbj,  3  MckLij^ 
rupted  old  tory."    Hogg  v,  Dorrah,  2  8.  Odgers  L.  &  S.  85. 
Post.   (Ala.)   212.  And  words  imputing  immoralUy  to  %. 


1.   Onslow   V,    Home,  3   Wils.  188;     trader  or  his  clerk  are  not 

overruling  the  dictum  of  Pollbxfen,  without    special    damage.     Laimbv    r. 

C.  J.,  in  Walden  v.  Mitchell,  2  Vent  AUday,  i  Cr.  &  J.  ;joi. 

266.  Nor  are  words  imputing  to  a  stav- 

In  Cramer  v,  Riggs,  17  Wend.  (N.  maker  that  his  trade  is  maintained  bj 

Y.)  211,  it  was  >!«/((/ that  slander  lies  for  the    prostitution    of   his    shopwom^k. 

the  publishing  of  a  libel  imputing  to  a  Brayne  v.  Cooper,  5  M.  &  W.  249. 

party  corrupt  conduct  in  nis  charac-  Nor  charging  a  single  woman  wi!^ 
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slander  tends  to  disgrace  and  disparage  one  in  office  of  profit  or 
honor,  and  to  deprive  him  of  it.* 

8.  Words  Actionable  Only  by  fieaaon  of  Special  Damage. — Where 
the  words  impute  a  crime  or  contagious  disease,  or  disgrace  and 
disparage  one  in  his  office  or  profession,  the  court  will  presume 
that  special  damage  has  in  fact  resulted  from  their  use ;  but  if 
merely  fraud,  dishonesty,  immorality  or  vice  be  imputed^  no  ac- 
tion lies  without  proof  of  special  damage.* 

Words  imputing  unchastity  or  adultery  to  a  woman  married  or 

incontinence.     Keller    v.    Lessford,    2  will  support  the  allegation.     Williams. 

Cranch.  (C.  C.)  190.  v.  Hill,  19  Wend.  (N.  Y.)  305. 

To  impute  prostitution  to  a  school-  The  following  words  are  not  actionable 

mistress   is    not    actionable    per    se,  without    proof    of    special     damage: 

Wharton  v.  Brook,  Ventr.  21;  Weather-  "Thou  art  a  scurvy  bad  fellow."  Fisher 

head  v.  Armitage,  2  Lev.  233.  v.  Atkinson,  i  Roll.  Abr.  43. 

1.  Allen  V,  Hillman,  12  Pick.  (Mass.)  "A   rogue,  a   villain,  and   a  varlet'* 
loi;  Lansing  v.  Carpenter,  9  Wis.  540.  (for  these,  and  words  of  the  like  kind 

2.  Williams  v.  Hill,  19  Wend.  (N.  are  to  be  considered  as  **words  of 
Y.)  305;  Edwards  v.  Howell,  10  Ired.  heat'*).  Stanhope  v,  Blith,  4  Rep.  15. 
(N.  Car.)  211;  Davis  v.  Brown,  27  "A  runagate  rogue."  Cockaine  v. 
Ohio  St.  326;  Joannes  v.  Burt,  6  Allen  Hopkins,  2  Lev.  214.  "A  common 
(Mass.)  236;  Prettyman  v,  Shockley,  4  fllcher."  Goodale  v.  Castle,  Cro.  Eliz. 
Harr.  (Del.)  112.  554.    ''A  cozening  knave."    Brunkard 

Words  spoken  of  a  man  imputing  to  v.  Segar,  Cro.  Jac.  427.    **A  liar."  Kim- 

him  an  act  of  sodomy  are  not  aiction-  mis  v.  Stiles,  44   Vt.  351.    "A  cheat."' 

able  without  an  allegation  of  special  Savage  v.  Robery,  2  Salk.  694.    "You 

damage.    Melvin  v.  Weiant,  36  Ohio  are  a  swindler."     Saville  v.  Jardine,  2- 

St  i^.  H.  Bl.  C31;  Black  v.  Hunt,  2  L.  R.,  Ir. 

Words  imputing  a  want  of  chastity  10.    "He  is  a  rogue   and   a  swindler; 

to  a  female  are  not  actionable  per  <se,  I  know  enough  about  him  to  hang  him."' 

and  special  damages  must  be  alleeed  as  Ward  v.  Weeks,  7  Bing.  211.    **He  is  a 

resulting  therefrom.    Any  specialdam-  rog^e,  and  has  cheated  his  brother  in 

age,  however  slight,  will  suffice  to  sus-  law  of  upwards  of  £2,000."     Hopwood 

tain  the  action.  Macqueen  v.  Fulgham,  v.  Thorn,  8  C.  B.  293. 

27  Tex.  463;  LiJlney  v,  Maton,  13  Tex.        "This  ?entieman  has  defrauded  us  of 

449.  £22,000."    Needham  v.  Dowling,  15  L. 

An  action  for  slander,  in  falsely  testi-  J.,  C.  P.  9;  Richardson  v.  Allen,  2  Chit. 

fying  that  the  plaintift*s  character  for  657. 

truth  and  veracity  is  bad,  cannot  be        By  the   common   law  a    complaint, 
xnaintained  upon  a  declaration  which  which     alleges    that     the     defendant 
omits    to    specify    how    the    alleged  charged  the  plaintiff  with   fornication 
special  damages  resulted  to  the  plaintiff  or  adultery,  shows  no  cause  of  action 
from  the  defendant's  slanderous  words,  unless  it  alleges  special  damages;  but 
Oook  V,  Cook,  100  Mass,  194.  by  statute  it  is  sufficient  without  the 
Where  a  declaration  in  slander  a1-  allegations  of  special  damages.     Roe  v. 
leged  that  the  defendant  had  said  "the  Chitwood,  32  Ark.  210. 
plaintiff's  boys  did  frequently  come  to        The  statute  ^  4607.  R.  S.,  makes  it  an 
our  house  and  hire  our  negroes  and  offence  punishable  with  fine  and  im- 
take   the  dogs  and  go  down  into  the  prisonment  in  the  county  jail  to  know- 
river  bottom  and  kill  cattle  no  more  ingly  furnish  watered  milk  to  any  fac- 
theirs  than  mine,"  and  no  special  dam-  tory,  to  be  manufactured  into  butter; 
h.ge  was  alleged.  Meld  that   the  words  and  words  charging  a  person  with  such 
-vircre  not  actionable.  Porter  v.  Hughey,  an  offence  are  for  that  reason  actionable- 
3  Bfbb  (Ky.)  232.  per  se.    Geary  i'.  Bennett,  53  Wis.  444. 
Slander'lies  wr  charging  an  unmar-        No  action  lies  for  orally  imputing  in- 
ricd   -woman  with  incontinence  where  sanity    to    the    plaintiff,    without    the 
special   damage  is  alleged  and  proved,  averment  of  special  damage.  "Joannes"' 
.find  the  loss  of  the  hospitality  of  friends  v.  Burt,  6  Allen  (Mass.)  236. 
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unmarried,  however  gross  and  injurious  they  may  be,  are  not  ac- 
tionable without  alleging  or  proving  special  damage.* 

9.  Slander  of  title  consists  in  publishing  language  not  of  the 
person,  but  of  his  right  or  title  to  something.^ 

To  maintain  an  action  for  slander  of  title  the  plaintiff  must 
establish  (i)  that  the  words  were  false;*  (2)  that  they  caused 
an  injury  to  him  in  reference  to  his  title  to  the  property;*  ^3) 


1.  Keller  v.  Lessford,  2  Cranch  ^C.  206;  Hill  v.  Ward,  13  Ala.  310; 
C.)    190;   Buys  V.  Gillespie,  2  Johns.  McKinstrv,  41  Barb.  (N,  Y.)  x86;  aff'd 
(N.  Y.)  lie;  Lucas  v.  Nichols,  7  Jones  4  Kejrcs  (N.  Y.)  397.     And  sec   Grera 
(N.  Car.)  L.  32;  Macqueenv.  Fulgham,  tr.  Button,   i   Gale  349;    2  C.  M.  &R. 
27  Tex.  463.  707;    I  Tjrw.  &  Gr.  118;   Gutaok  v. 

The  words  "you  are  living  by  impos-  Mathews,  i   M.  &  W.  495;  x  Tjtm,  & 

ture;    you    used  to    walk    St.    Paul's  Gr.  694;  Malachy  v.  Soper,  3  Bmg.  N. 

churchyard  for  a  living/*— spoken  of  a  C.  371;  3   Scott  723;  Carr  v.  Du&ett, 

woman  with  the  intention  of  imputing  c  Hurl.  &  N.  783;  Rowe  v.  Roach,  i 

that  she  was  a  swindler  and  a  prosti-  M.  &  S.  304.    And  slander  of  title  to  & 

tute, — ^are  not  actionable  without  spe-  slave.    Roes  v.  Pines,  Wythe  71. 

cial  damage.     Wilby  v,  Elston,  8  C.  B.  8.  Like  v.  McKinstry,  41  Barb.  (N 

142.  Y.  186;  Kendall  v.  Stone,  5  N.  Y.  16; 

2.  Edwards  v,  Burris,  60  Cal.   x6o;  Smith  v,  Spooner,  3  Taunt.  254;  Pster 
Wilson  V,  Dubois,  35  Minn.  v.  Baker,   3   Man.  Gr.  &     Scott  S68; 

"Things  are  merely  external  to  the  Dodge  v,  Colby,  108  N.  Y.  445;  Bar- 
person,  and  include  whatever  one  may  nett  v.  Tak,  45  L.  T.  743;  Hill  t?.  Want 
or  may  be  entitled  to  own,  possess  or  13  Ala.  310;  McDaniel  v.  Baca,  2  Cal. 
enjoy    .    .    .    But  one  may  speak  or  329;  Griffon  v.  Blank,  12   La.  An.  5; 
write  whatever  he  may  please  concern-  Steward  v.  Young,  32  L.  J.,  C.  P.  S5. 
ing    a  thing,  and  with-  any  intention  Pater  v.  Baker,  3  C.  B.  868. 
towards  the  thing,  and  for  such  speak-  4.  Kendall    v.  Stone,    5    N.   Y.  19. 
ing  or  writing  no  action  can  be  main-  Beach  v,  Ranney,  2  Hill   (N.  Y.)  309, 
tained.     The  thing  cannot  complain;  314;  Crain  v.  Petrie,  6  Hill  (N.  Y.)524: 
it  has  no  rights  to  be  invaded.    But  al-  Collins  v.  Whitehead,  34  Fed.  Rep/121. 
though  things  have  no  rights,  persons  See  Talsburg  v.  Day,  Cro.  Jac.  4S4: 
may  have   a  right  in  or  to  a  thing — the  Tobias  v,  Harland,  4   Wend.  (N.  Y. 
right  of  property  —  and  this  right  may  537;    Hartley  v.  Herring,  8  Term  R- 
be  invaded  by  language  concerning  the  130;  Linden  v,  GrahaiA,  i  I>uer  (N.  Y.' 
thing.     When  this  invasion  occurs,  the  670;  Hallock  v.  Miller,  2  Barb.  (N.  Y.'i 
language  which  affects  a  thins  is  action-  630;  Collins  v.  Whitehead,  34  Fc*d.  Rep- 
able."    Townsand   on   Slander,   §  204;  121;  Ashford  v,  Choate,  20  U.  C  C  P. 
Hargrave  v,  Le  Breton,  4  Burr  2422;  471;  Stiebeling  v.  Lockhaus,  21    Hus 
Smith  v.  Spooner,  3  Taunt.  246.  (N.  Y.)  457;  Bergman  t?.  Jones,  94  N 

False,    defamatory     and     malicious  Y.51;  Cramer  v.  CuUinance,  3  McAr- 

statements  made  with  intent  to  injure  thur  197;   Russell  v.  Eltnore,  48N.Y, 

the  owner  of  land  or  personal  property  653;  Pollars  v.  Lyon,  91  U.  S.  225. 

and  his  title  thereto  constitute  slander  And  in  order  to  show  that  ttuT  vord» 

of  title.     Dodse  v,  Colby,   108  N.  Y.  caused  injury  to  him  in  reference  to  ln> 

445;  Like  V.  McKinstry,  41  Barb.  (N.  title,  it  is  generally  necessarv  for  tiv 

V.)  186;  Walden  v,  Peters,  2  Rob.  (La.)  plaintiff  to  prove  tnat  he  was  in  the  act 

331;  38  Am.    Dec.    213;    Kendall    v.  of  selling  his  property  either  1»y  ]kiI& 

Stone,  5  N.  Y.  14;  Carr  v,  Duckett,  5  auction  or  private  treaty,  and    tluit  the 

Hurl.  &  N.  783;  Smith  v,  Si>ooner,  x  defendant  by  his  worcU  prrvented  0 

Taunt.  246;   McDaniel  v.  Baca,  2  Cat.  intending  purchaser    from  bandlns  v 

326;  56  Am.  Dec.  J39;  Stark  v.  Chil»  completing.     Tasbuigh  v.    !>&▼,  tro 

wood,  5  Kan.  141;  Wren  v.  Welld,  L.  Jac.  484;  Lowe  v.  HarewocMl,  Sir  W 

R.,  4  Qj,  B.  730.  Jones  i<^. 

The  action  for  slander  of  title  is  not  Lands  were  settled  on  D  in  #*a  ve- 

restricted  to   language    affecting  real  mainder  to  the  plaintiff  in  fee.    I>b 

property,  it  lies  for  slander  of  title  to  an  old  man  and  childless,  plalntifr 

personal  property.    Town's  S.  &  L.,  f  about  to  sell  his  remainder  to  A, 
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that  they  were  uttered  maliciously  and  in  order  to  injure  the 
plaintiff ;  ^  (4)  that  he  had  either  a  title  or  an  interest  in  the  prop- 
erty;* (5)  that  there  was  a  want  of  probable  cause.  A  defend- 
ant is  not  responsible  for  words  or  acts  said  or  done  in  pursuance 
of  a  claim  or  title.' 

the  defendant  interfered   and  asserted  land  in  Sonoma  county;  that  on  Octo- 
that  D  had  issue.    A  consequently  re-  ber  36th,  1878,  the  Sonoma  Valley  bank 
fused  to  buy.   Held  that  the  action  lay.  caused  the  said  land  to  be  sold,  under  a 
Bliss  V.  Stafford,  Owen  37.  decree     of    foreclosure   of     mortgage 
Special  damage  must  be  shown  and  thereon;  that  at  the  sale  the  defendant 
proved  to  have  arisen  from  the  slander,  became  the  purchaser  of  the  land  for 
Hadden  v.  Lott,  24  L.  J.,  C.  P.  49;  seven  thousand  six  hundred  and  sixty 
Brook  V.  Rawl,  4  Ex.  531;  Humphrey  dollars;  "and  the  plaintiff  had  the  per- 
V,  Stanfield,  Cro.  Car.  469;  Law  v,  Har-  iod  of  six  months,  from  October  26th, 
wood,  Cro.  Car.  140;  Swan  v»  Tappan,  1878,  in  which  to  redeem  from  the  sale;" 
59  Mass.  (s  Cush.)  104;  Cane  v»  Gold-  that  for  the  purpose  of  redemption,  she 
xng.  Styles^  Rep.  169.  entered  into  negotiations  with  one  Otto 
1.  Andrew  v.  Deshler,   45  N.  J.  L.  Schetter  and  others  for  the  sale  of  said 
167;   Kendall  v.  Stone,    5    N.    Y.  19;  land;  and  Schetter  had  agreed  to  pur- 
Like  V.  McKinstry,  41   Barb.  (N.  Y.)  chase  the  same  from  her,  and  pay  her 
186;  Spooner  v.  Taunt,  254;  Pater  v.  therefor  ten   thousand   dollars,  but  he 
Baker,  3  Man.  Gr.  &  Scott  0^;  Dodge  was  dissuaded  and  prevented  from  com- 
V.  Colby,  108  N.  Y.  445;  John  W.  Lov-  pleting  the  purchase  by  the  defendant, 
ell  Co.  V.  Houghton,  54  N:  Y.  Super,  on   December  loth,    1078,  maliciously 
Ct  60;  Van  Tuyl  v.  Riner,  3  III.  App.  and  without  probable  cause,  speaking 
556.  in  the  presence  and  hearing  of  the  said 
*  A  levy  of  execution  against  one  per-  Otto  Schetter  and  others,  the  following 
son  upon  lands  belonging  to  another  words  concerning  the  said  property  and 
and    without    going    upon    the   land,  the  plaintiff  (here    follow   the   words 
creates  no  lien  upon  it  and  is  not  an  complained  of) ;  that  these  words  were 
actionable   wrong,  where  there   is   no  *'false  and  made  with  the  intent  to  pre- 
malice;  and  if  not  alleged  to  be  mali-  vent  any  sale  of  the  property  by  the 
cious  it  will  not  sustain  an  action  for  plaintiff,  or  any  sale  of  her  right  to  re- 
slander  to  title.     An  action  for  slander  deem,"    per    quod    the   plaintiff    was 
to  title  must  be  grounded  on   malice,  damaged    nine   thousand    dollars    for 
"Walkley  v,  Bostwick,   49    Mich.   374.  which  she  asked  judgment  with  costs. 
A.nd  the   burden    of  proving    malice,  Held^    the  complaint    shows   affirma- 
either  expressed  or  implied,  is  upon  the  tively  that  the  plaintiff  was  owner  in 
p^Iaintiff,  in  order  to  sustain  his  case,  fee  of  the  land  only  until  October  26th, 
See  Kendall    v.  Stone,    c   N.  Y.    14;  1878,  when  the  defendant  acquired  title 
AATalkle^t;.  Bostwick,  49  Mich. 3^4;  Sike  to  it  as  purchaser  at  the    foreclosure 
T/.  McKinstry,  3  Abb.  (N.  Y.)  App.  62;  sale;  and   that  the  alleged    slander  of 
Hargreave  v,  Le  Breton,  4  Burr.  2433;  title    was    published    December    loth, 
Sailey  v.  Dean,  5  Barb.  (N.  Y.)  297;  1878,  at  which  time  it  follows  that  the 
I-lill  V.  Ward,  13  Ala.  3T0;   Smith  v.  plaintiff  was  not  the  owner.   The  aver- 
Spooner,  3  Taunt.  246;  Stock  v.  Chet-  ment  that  she  was  entitled  to  redeem 
-iwood,  5  Kan.  141.  the    mortgaged    premises    within    six 
S.  Edwards  v.  Burris,  60  Cal.  160.  months  auer  the  sale  to  the  defendant, 
In  an  action  for  slander  of  title  the  is  a  mere  conclusion  of  law  unsustained 
defendant  is  entitled  to  a  nonsuit,  if  the  bv  any  affirmative  averment  of  fact, 
evidence  shows  that  the   existence  of  To  entitle  the  plaintiff  to  the  status  of 
-tlie  title  alleged  to  have  been  slandered  a  redemptioner,  it  should  have  been  al- 
ls in  dispute  in  a  prior  action  between  leged  that  she  was  the  mortgagor,  or 
-fclie  parties.     Thompson  v.  White,  70  judgment  debtor,  or  the  successor  in 
Cl^al.  135.  interest  of  the  judgment  debtor,  or  a 
In   an  action  for  slander  of  title  the  creditor  having  a  lien  by  judgment  or 
<ronnplaint  in  effect  alleged  *'that  during  mortgage   on  the    property    sold,  etc. 
-rtie  entire  year  of  1878,  up  to  October  Edwards  v,  Burris,  60  Cal.  157,  160. 
.^^th,  plaintiff  was  the  owner  in  fee  as  8.  Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
l:B^er    separate  property"  of  a  tract  of  397.    It  is  not  actionable  for  anv  man 
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a.  Assertion  of  Claim. — It  is  not  actionable  for  any  man 
to  assert  his  own  rights  at  any  time.     And  even  where  the  de- 
fendant  fails  to  prove  such  right   on  investigation,  still,  if  at  the 
time  he  spoke,  he  bona  fide  supposed  such  right  to  exist,  no  ac- 
tion  lies.*     Hence,  whenever  a  man  claims  a  right  or  title  in 
himself,  in  possession  or  in  remainder,  it  is  not  enough  for  the 
plaintiff  to  prove  that  he  had  no  such  right ;  he  must  also  give 
evidence  of  express  malice  ;*  that  is,  he  must  also  attempt  to  show 
that  the  defendant  could  not  honestly  have  believed  in  the  exist- 
ence of  the  right  he  claimed,  or,  at  least,  that  he  had  no  reason- 
able or  probable  cause  for  so  believing.     If  there  appear  no  rea- 
sonable or  probable  cause  for  his  claim  of  title,  still  the  jury  are 
not  bound  to  find  malice ;  the  defendant  may  have  acted  stupidly, 
yet  from  an  innocent  motive.*     But  in  all  cases  where  it  appears 
that  the  defendant,  at  the  time  he  spoke,  knew  that  what  he  said 
was   false,  the  jury  should  certainly   find    malice.    Lies  ^toch 
injure  another  cannot  be  told  in  good  faith.* 

If  the  defendant  in  an  action  for  slander  of  title  sets  up  title  in 
himself,  it  changes  the  suit  into  a  petitory  action  in  which  he  be- 
comes plaintiff,  and  he  must  succeed  or  fail  on  the  strength  of 
his  own  title,  and  not  in  the  weakness  of  bis  adversary's.* 

b.  Modes  of  Publication.— It  makes  no  difference  whether 
the  defendant's  words  be  spoken  or  written  or  printed,  save  as 
affecting  the  damages,  which  should  be  larger  where  the  publica- 
tion is  more  permanent  or  extensive,  as  by  advertisement.* 

to  assert  his  own  rights  at  any   time,  and  part  false.    Odgers  L.  &  S.  HV 

Carr  v,  Duckett,  5  H.  &  N.  783.  •.   Malachy  v.  Soper,  3  Bing.  K.^ 

1.  Carr  v,  Duckett,  5  H.  &  N.  783.  371;  Wilson  v.  Dubois,  35  Minn.  471- 

2.  Smith  V,  Spooner,  3  Taunt.  246.  An  advertisement  was  sent  to  tk 
8.   Pitt  V.  Donovan,  i  M.  &  S.  648;  Wolverhampton   Chronicle  in  the^- 

Clark  V,  Molyneux,  3  Q^  B.  D.  237;  47  dinary  course  of  business  and  published 

L.  J.,  Q^ B.  230;  26  W.  R.  104;  37  L.  T.  once  on  January  6th,    1868.    It  was* 

694;     Steward  v.  Young,  L.  R.,  5  C.  P.  follows:  "Important  notice.    Hoi«bii- 

122;  39  L.  J.,  C.  P.  85;  18  W.  R.  492;  22  E8tate.    The  public  are  respectfully  i^ 

L.  T.  1 68.  quested  not  to  buy  any  property  for- 

4.   Odgers  L.  &  S.  142;  Waterer  v.  merly  belonging  to  A,  BandCwitbw^ 

Freeman,  Hob.  266.  ascertaining  that  the  title  deeds  of  ^ 

6.  Gay  V,  Ellis,  33  La.  An.  249.  same  are  correct,  as   the  heirs  are  Ci'Jf 

If  in  an  action  for  slander  of  title  the  dead    nor  abroad,   but  are  still  alne 

defendant  admits  the  slander  and  avers  This  estate  was  at  that  moment  lii^^' 

a  better  title  in  himself,  the  court  may  tised  for  sale  in  building  lots;  but  t^l> 

investigate  his  title  in  the  same  action,  advertisement    revived     all    prcTi<»' 

with  the  onus  on  himself,  to  succeed  doubts  about  plaintiff 's  title,  va^  ^\ 

entirely  on  the  strength  of  his  own  title,  dered  the  estate  practically  unsaUb^ 

Dalton  V.  WicklifFe,  35    La.  An.  355.  On  January  13th  plain  tiff  ¥?Tbte  and  cos"" 

"If  some  portions  of  the  statement  plainedof  this  advertisement,  and  askec 

which  a  person  makes  are  bona  fidty  but  for  the  name  and  address  of  the  per^ 

others  are  ma/a  ^</f,  and  occasion  in-  who  sent  it  to  the  paper.    Thistbef^ 

jury  to  another,  the  injured  party  can-  prietor  at  once  furnished;  but  on  Jaso^ 

not  recover   damages    unless  he   can  30th  he  was  served  ^wiUi  a  writ  ^' 

distinctly  trace  the  damage  as  resulting  February  loth  he  inserted  an  apokfg^ 

from   that  part  which  is    made    mala  But  the  jury,  under    Uie  direction^ 

fide^''     Per    Parke,   B.,  In  Brook  f.  Keating,  J.,  found  for  the  plaiflSS- 

Kawl,  4  Ex.  524.    So  if  part  be  true  Ravenhill  v.  Upcott,  33  J.  P.  Vf^ 
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f.  Kinds  of  Property, — The  property  may  be  either  real  or 
personal ;  *  and  the  plaintiff's  interest  therein  may  be  either  in 
possession  or  reversion.  It  need  not  be  even  a  vested  interest, 
so  long  as  it  is  anything  that  is  salable  or  that  has  a  market 
value.* 

d.  Agent  or  Attorney. — So  where  the  defendant  is  an 
agent  or  attorney,  and  claims  for  his  principal  or  client  a  title 
which  he  honestly  believes  him  to  possess,  no  action  lies.*  So 
where  a  man  bona  fide  asserts  a  title  in  his  father  or  other  near 
relative  to  whom  he  or  his  wife  is  heir  apparent.* 

e.  Slander  of  Goods  Manufactured  or  Sold  by  An- 
other.— An  untrue  statement,  disparaging  a  man's  goods,  pub- 
lished without  lawful  occasion,  and  causing  him  special  damage, 
is  actionable.*     This  rule  applies  although  no  imputation  is  cast 

1.  Odgers  L.  &  S.  140;  Meyrose  v.  only  as  Home,  if  present,  might  law- 
Adams,  13  Mo.  App.  320;  McElwee  v,  fully  have  raised.  Verdict  for  the 
Blackwell,  94  N.  Car.  201.  plaintiff.       Damages,      one      farthing. 

Letters  Patent. — Slander  of  title  may  Watson  v,  Reynolds,  Moo.  &  Mai.  i ;. 

be   predicated  of  letters  patent,  copy  Pawley  v.  Scratton,  3  Times  L.  R.  146, 

rights,  trade  marks,  etc.,  and  an  action  4.   Pitt  v.  Donovan,   1  M.  &  S.  639; 

for  such  slander  or  libel  lies,  although  GutsoJe  v.  Mathers,  i   M".  &  W.  499^ 

defendant  has  repeated  merely  what  he  But  where    the    defendant  makes   no 

has  heard.     Meyrose  v.  Adams,  12  Mo.  claim  at  all  for  himself  or  any  connec- 

App.  329;  Lovell  Co.  V.  Houghton,  54  tion  of  his,  but  asserts  a  title  in  some 

N.  V.  Supr.  Ct.  60;  McElwee  v.  Black-  one  who  is  a  stranger  to  him,  here  he 

well,  94  N.  Car.  261 ;  Snow  v.  Tappan,  clearly  is  meddling  in  a  matter  which 

59    Mass.    (Cush.)    104;    Meyrose   v.  does  not  concern    him;  and  such  of- 

Adams,  12  Mo.  App.  329.  ficious    and    unnecessary    interference 

Trade  Mark. — In  an  action  for  slan-  will  be  deemed  malicious.     Pennyman 

der  of  title  to  a  trade  mark,  where  the  v.  Rabanks,  Cro.  Eliz.  427;  Mildmay  v. 

injury  complained  of  is  not  so  much  the  Standish,  i  Rep.  177^;  Jenkins's  Cen- 

defamatory  words,  but  was  occasioned  turies,  247. 

b3'  positive  acts  and  threats,  by  which  5.   Western  Counties  Manure  Co.  v. 

the  customers  of  the  plaintiff  wer^*  de-  Lawes  Chemical  Manure  Co.,  L.  R.  9 

terred  from  trading  with  him.  It   was  Ex.  218;    Boynton  v.    Shaw  Stocking 

held  error  to  nonsuit  the  plaintiff,  be-  Co.,  146  Mass.   219.      See    Lynch    v. 

cause  the  complaint  did  not  set  out  the  Febiger,    39    La.     An.    336;  Weir  x\ 

actionable  words.     McElwee  v.  Black-  Allen,  51  N.  H,  171;  Wilson  x).  Dubois, 

-well,  94  N.  Car.  261.  35  Minn.  471;  Watson  v.  Trask,  6  Ohio 

S.   Odgers  L.  &  S.  140.  5^1;    27     Am.     Dec.     271;    Cook    x\ 

3.   Hargrave   v.  Le  Breton,  4  Burr.  Cook,  100  Mass.  19^;  Paul  v.  Halferty, 

3422;  Steward  v.  Young,  L.  R.,  4  C.  P.  63  Pa.  St.  46;  Wetherell  v.  Clerkson, 

122.  12  Mod.  597;  Gott  V.  Pulsifer,  122  Mass. 

Plaintiff  held   lands  on   lease   from  235;  Brook  v.  Rawl,  4  Welsby,  H.  &  G. 

Home,  which  he  put  up  for  sale.     De-  521;  Malachy  v.  Soper,  3  Bing.  N.  C. 

fendant,  who  was  Home's  attorney,  at-  371;  Manning  v.  Avery,  3  Keb.  (Eng.) 

tended  and  said  publicly  before  the  first  K.  6.  153;  Swan  xk  Tappan,  5  Cush. 

lot  was  put  up:    "There  is  a  suit  de-  (Mass.)'  104;   Western   Co.    xk    Lawes 

pending  in  the  court  of  chancery  in  Co.,  L.  R.,  9  Exch.  218. 

respect  to  this  property;  encroachments  The  defendants  falsely  and  without 

fiave  been  made;  proceedings  will  be  lawful  occasion  published  a  detailed  anal - 

taken  against  the  purchaser;  there  is  ysis  of  the  plaintiffs'  artificial   manure 

jno  power  to  sell  the  premises;  a  good  and  their  own,  in  which  the  plaintiffs* 

title   cannot  be  made,"  etc.    Little-  manure  was  much  disparaged  and  their 

x>ALB,  J.,  directed  the  jury  that  defend-  own  extolled.     Special  damage  having 

.^nt  was  not  liable  if  he  ^0»<7yf</^,  though  resulted,    held     that    the    action    lay. 

^^without  authority,  raised  such  objections  Western     Counties    Manure     Co.    v. 
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on  the  plaintiff's  private  or  professional  character.  Nor  is  it  neces- 
sary to  prove  actual  malice;  it  is  sufficient  if  it  be  made  "with- 
out  reasonable  cause."  * 

At  the  same  time  it  is  not  actionable  for  a  man  to  commend  hb 
own  goods  or  to  advertise  that  he  can  make  as  good  articles  as 
any  other  person  in  the  trade.*  Competition  between  rival 
traders  is  allowed  to  any  extent,  so  long  as  only  lawful  means 
are  resorted  to.* 

VI.  PuBLICATIOir.'* — Publication  is  the  communication  of  the 
defamatory  words   to  some  third  person  or  persons.*    And  it 

Laws  Chemical   Manure  Co.,  L.  R ,  9  Rex    r.    Wagner,   2    Stark.  Gas.  :4v 

Ex.  218.     See  Thorley*$  Cattle  Food  Hicks*  Case,  Hob.  215;  Ashernr.Ma 

Co.  V,  Massam,  6  Ch.  D.  582;  Salmon  guire.  Arm.  Mac.  &  Og.  39;  Edward- 

f.  Isaac,  20  L.  T.885.  v.  Wooton,  12  Coke  R.  35;  Forct '. 

'*If  a  man  were  to  write  falsely  that  Warren,  15  C.  B.;  Delacroix  r.  The 

what  another  man  sold  as  Turkish  rhu-  venot,   2    Stark.   Cas.  63;    Odger<  L 

barb  was  three  parts    brickdust,    and  &  S.    151;    Starkie*s  L.  &  L.  13.  '^ 

•special  damage    could    be    proved,    it  Sheffil    r.    Van  Dusen,  79  Ma!»s.  f\- 

might  be  actionable."     PerCocKBURN,  Lyle  r.  Clason,   i    Cai.  (N.  V.;  5^'- 

C.  J.,  in  Young  r.  Macrae,  32  L.  J.,  Q^  Hammond,   N.    P.    287;    Waitsell.  • 

B.  7.  Holman,  2  Hod.  172;  Fonville  t.  N«ic 

Where  one  under  contract  for    the  Dudley  (S.  Car.)  303;  Peacock  r.  Rf}^ 

purchase  of*  property  is  induced  to  re-  nail,  2  Browne   151;  Spaits  r.  Pouo-- 

fuse  to  complete   the  purchase  by  reft-  stone,  87  Ind.  522. 
«on  of  slanderous  words  uttered  con-        To  shout  defamatory  words  where  &:• 

cerning  the  property  by  a  third  person,  one  can  hear  them  is  not  a  publicatioii 

the  vendor  cannot  sue  such  person  for  of  them ;  but  if  any  one  is  within  hear- 

blander.     His  remedy  is  on   the  con-  ing  it  is  no  defence  that  the  defendiK 

tract  of  sale.     Brentman  v.  Note,  3  N.  did  not  intend  them  to  be  heard  bjjK 

Y.  Sup.  420.  person.     Shepherd  v.  WhiUker.  LX 

1.  Western  Counties  Manure  Co.  v.  10  C.  P.  502.  Nor  is  it  a  publicationio 
Lawes  Chemical  Manure  Co.,  L.  R.,  9  speak  them  to  the  person  defamed,  evcc 
Ex.218.  though  the  place  is  a  public  one,  ii  i» 

2.  Johnson  v.  Hitchcock,  ic  Johns,  other  person  hears   them.    Sheffiu  '■ 
(N.   v.)  185;   Harman  v,  Delaney,   2  Van  Deusen,  13  Graj' (Mass.)  304- 
Str.  898.  The  delivery  of  a  manuscript  to  be 

No  action   lies  for  representing  the  printed  is  a  sufficient  publication,  cv?^ 

plaintiff  *s   ferry  not  to  be  as  good  as  though  the  author  repent  and  suppr^^ 

another  rival  ferry  and   inducing  and  all   the  printed  copies.    For  the  ^'^'^ 

persuading  travellers   to  cross  at   the  positor  must  hear  it  read.    Baldwin  * 

other  and  not  at  the  plaintiff's  ferry.  Elphinston,  2  W.  Bl.  1037. 

Johnson   v.  Hitchcock,    15  Johns.   (N.  The  reading  the  preamble  and  n?*"' 

Y.)  185.  lutions  of  suspending  a  member  tron 

8.   Pudsey  Coal  Gas  Co.  v.  Corpora-  church    is    a    publication    within  tbr 

lion   of  Bradford,  L.   R.,   15  Eq.  167;  meaning  of  that  term,  as  emplojed^ 

Mogul  Steamship   Co.    v,    M'Gregor,  relation  to  libels;  but  when  a  merob?^ 

Gow  &  Co.,  15  Q^B.  D.476.    But  force  has  been  excommunicated,  it  "^*.^* 

and  violence  must  not  be  used  (Young  promulgated  by   the  pastor  by  rc»'-^ 

V,   Hickens,  6  Q.  B.  606),  nor  threats,  the  resolution  of  expulsion  in  thepr^" 

Tarleton    and    others    v.    McGawley,  ence  of  the  congregation,  accordiag^'- 

Peake,    204,    270,    nor  imputations  of  the   practice  of   the   church,  and  ^^ 

fraud  or  dishonesty.  act  will,  of  itself,  furnish  nofounditj 

4.  See  Pleading,  XXI.  for  an  action  against  him.   Fam«»o!^ 

See  Evidence,  XXII.  v.  Storrs,  5  Cush.  (Mass.)  412.  ^^^^ 

See  Criminal  Procedure,  XXIV.  v.  Campbell,  79  Mo.  439. 

6.  Adams  v,  Lawson,  17  Gratt.  (Va.)  The  repetition  in   the  presence  ?•* 

250;  Wood  V.  Gilchrist,  i  Code  R.  (N.  third  person,  and  at  request  of  p^' 

Y.)   117;  Anon.,  3   How.  Pr.  (N.  Y.)  tiff  of    words    originally    spokea j; 

406;  Phillips  t'.Jansen,  2  Esp.  Cas.  226;  defendant  in  the  presence  of  p^^^ 
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must  be  shown  that  such  person  or  persons  understood  the  com- 
munication. If  the  communication  is  in  a  foreign  language, 
which  no  one  present  understood,  no  action  will  lie.* 

1.  Who  Liable,  etc — Everyone  who  requests,  procures  or  com- 
mands another  to  publish  a  libel  is  answerable  as  though  he  pub- 
lished it  himself.^  So  one  may  be  liable  for  publishing  a  libel 
when  it  was  composed  by  another,*  but  merely  composing  a  libel 
without  publishing  it  is  not  actionable.*  So  the  mere  delivery 
of  a  libel  to  a  third  person  by  one  conscious  of  its  contents 
amounts  to  a  publication  and  is  an  indictable  offence.^ 

Every  one  who  prints  or  publishes  a  libel  may  be  sued  by  the 
person  defamed  ;  and  to  such  an  action  it  is  no  defence  that  an- 
other wrote  it ;  it  is  no  defence  that  it  was  printed  or  published 
hy  the  desire  or  procurement  of  another,  whether  that  other  be 
made  a  defendant  to  the  action  or  not.®  All  concerned  in  pub- 
lishing the  libel,  or  in  procuring  it  to  be  published,  are  equally  re- 
sponsible with  the  author.''  .  And  printing  the  libel,  or  causing  it 

only,  does  not  constitute  an  actionable  pie,  86  111.  147;  Cotulla  v,  Kerr  (Tex.) 

publication.     Heller  v,  Howard,  xi  111.  11  S.  W.  Rep.  1058. 

App.  554;  Desmond  v.  Brown,  33  Iowa  2.  If  a  manuscript  in  the  handwriting 

13;  Haile  v.  Fuller,  5  N.  Y.  Sup.  Ct.  of  the  defendant  be  sent  to  the  printer 

Rep.  716;  Broderick  v,  James,  3  Al-  or  publisher  of  a  magazine,  who  prints 

banj  L.  J.;  Sheffill  v.  Van  Deusen,  13  and  publishes  it,  the  defendant  will  be 

Gray  (Mass.)  304.  liable  for  the  full  damages  caused  by 

1.  Spaits  v.  Poundstone,  87  Ind.  522;  such  publication,  although  there  is  no 

.44  Am.  Rep.  773;  Peacock  v,  Reynall,  proof  offered  that  he  expressly  directed 

.2   Browne   151;  Sheffil  et  ux,  v.  Van  the  printing    and   publishing  of  such 

Deusen  et  ux.,  79  Mass.  304;  Fonville  manuscript.    Bond  v.  Douglas,  7  C.  & 

V.  Nease,  Dudley  (S.  Car.)  303;  Wait-  P.  626;  R.  v.  Lovett,  9  C,  &   P.  462; 

tsell  V.  Holman,  2  Had.  172;  Edwards  t;.  Burdett  v.  Abbot,  5  Dow  H.  L.  201; 

Wooton,    12    Coke    35;    Hicks'  Case,  Miller  v.  Butler,  6  Cush.   (Mass.)  71; 

Pop.  139;  Lyle  V.  Clason,  1   Cai.  (N.  Giles  v.  The  State,  6  Ga.  276. 

Y.)  581;  Hammond,  N.  P.  287;  Phil-  And  this  is  so,  although  the  editor  has 

lips  V,  Jansen,  2  Esp.  R.  624.  cut  the  article  up,  omitting  the  most 

To  utter  defamatory  words  in  a  for-  libellous  passages  and  only  publishing 

eign  language  is  not  a  publication  if  no  the  remainder.    Tarpley  v.  Blabey,  2 

one  present  understands  their  meaning;  Bing.  (N.  Car.)  437;  Pierce  v,  Ellis,  6 

but  if  defamatory  words  be  written  in  a  Ir.  C.  L.  R.  55;  Strader  v,  Snyder,  67 

foreign  language,  there  will  be  a  publi-  111.  404. 

cation  as  soon  as  ever  the  writing  comes  So  where  Cooper  told  the  editor  sev- 

into  the    hands  of  anyone  who  does  eral  good  stories  against  the  Rev.  J  K, 

understand  that  language,  or  who  gets  and  asked  him  to  "show  Mr.  K  up;" 

them  explained  or  translated  to  him.   If  and  subsequently  the  editor  published 

'defamatory  words  be  spoken  in  English  the  substance  of  them  in  the  newspaper, 

when  the  only  person  present  besides  and  Cooper  read  it  and  expressed  his 

the   plaintiff  is  a    German  who  does  approval,  this  was  keld  a  publication  by 

understand  English,  this  is  no  publica-  Cfooper,  although  the  editor  knew  of 

tion.     Hurtert  v,  Weines,  27  Iowa  134;  the  facts  from  other  quarters  as  well. 

iCiene  v.  Ruff,   i  Iowa  482.  R.  v.  Cooper,  15  L.  J.  Q^B.  206.    And 

To  prove  the  publication  of  a  libel  see  Adams  v,  }S.e\\y,  Ry.  &  Moo.  157. 

^%vritten  in  German  it  must  be  shown  8.  Ludwig  v.  Cramer,  53  Wis.  193. 

that  it  was  read  by  someone  other  than  4.  Odeers  L.  &  S.  157. 

the  plaintiff  who  understood  German.  0.  MaToney  i;.  Bartley,  3Camp.  213. 

^lielenz   v.    Q^asdorf,  68  Iowa    726;  €.  Odgers  L.  &  S.  157. 

IC —  V.  H — ,20  Wis.  239.     Compare  7.  Rex  v.  Bear,  Carth  407;  Rex  v. 

Palmer  v,  Harris,  60  Pa.  St.  158;   Sta-  Paine,  5  Mod.  163;  Rex  v,  Williams,  a 

-<ier  V.  Snyder,  67  111.  404;  Clay  v.  Peo-  Camp.  646;  Rex  v,  Drake,  Holb.  425; 

371 


PabUoatUm  LIBEL  AND  SLANDER.  oTLettm 

to  be  printed,  is  prima  facie  evidence  of  publication.*  If  the 
libel  appear  in  a  newspaper,  the  proprietor,  the  editor,  the  printer 
and  the  publisher  are  liable  to  be  sued,  either  separately  or  to- 
gether.^ In  all  cases  of  joint  publication,  each  defendant  is  liable 
for  all  the  ensuing  damage.  And  there  is  no  contribution  between 
tort  feasors.*  So  that  the  proprietor  of  a  paper  sued  jointly  with 
his  careless  editor,  or  with  the  actual  composer  of  the  libel,  can- 
not compel  either  of  his  codefendants  to  recoup  him  the  dam- 
ages which  he  has  been  compelled  to  pay  the  plaintiff.* 

2.  Publication  of  Letters. — A  letter  is  not  a  publication  until  it  is 
read  by  or  in  the  presence  of  some  third  person  or  persons.*  If 
a  person  receives  a  letter  containing  libellous  matter,  he  will  not 
be  justified  in  publishing  it,  even  by  the  consent  of  the  author. 
If  the  letter  is  published  without  authority,  the  publisher  is  the 
wilful  circulator  of  slander.® 

8.  Sending  Letters. — The  sending  of  a  letter,  containing  a  libel, 
to  the  party  libelled,  might  be,  as  it  has  been  somewhat  doubt- 
ingly  held  in  a  few  cases,  sufficient  in  a  criminal  case,  because  it 

Dale  V.  Lyon,  lo  Johns.  (N.  Y.)  461;  motion,  the  wilful  circulator  of  slander. 

Cochran  v,  Butterneld,  18  N.  H.  115;  .     .     .     If  the  person  receiving  a  libel 

Miller  v.  Butler,  6  Cush.  (Mass.)  71;  may  publish  it  at  all.  he  may  publish  it 

Parkes  v,  Prescott  Law  Rep.  4  Ex.  168;  in  whatever  manner  he  pleases;  he  may 

Reg.  V.  Cooper,  15  Law  J.  (Q^B.)  206.  insert  it  in  all  the  journals,   and  thus 

1.  Burdett  v.  Abbot,  5  Dow  H.  L.  circulate  the  calumny  through  every 
201;  Baldwin  v.  Elphinston,  3  W.  Bl.  region  of  the  globe.  The  effect  of  ihL 
1037.  is  very  different  from  that  of  the  repeti- 

2.  Ludwing  v.  Cramer,  53  Wis.  193;  tion  of  oral  slander.  In  the  latter  case. 
Rex  V,  Dover,  16  Charles  tl,  2  St.  Tr.  what  has  been  said  is  known  only  to  a 
547 i  Watts  V.  Eraser,  7  Car.  &  P.  369.  few  persons,  and  if  the  statement  be 
See  Dexter  v.  Spear,  4  Mason  (U.  S.)  untrue,  the  imputation  cast  upon  any 
115;  Frescoe  v.  May,  2  Fos.  &  Fin.  123;  one  may  be  got  rid  of;  the  report  is  not 
Harrison  v.  Pierce,  i  Fos.  &  Fin.  567.  heard  of  beyond  the  circle  in  which  all 

8.  Atkins    v.   Johnson,    43    Vt.   78;  the  parties  are  known,  and  the  veracity 

Shackell  v.  Rosier,   29  Com.  L.  438;  of  the  accuser,  and  the  previotis  char- 

I.  c,  2  Bing.  (N.  Car.)  234.    See  4  Am.  acter  of  the  accused,  will  be   properly 

&  Eng.  Encyc.  of  Law  12,  n  i.  estimated.     But  if  the  report   is  to  be 

4.  Odgers  L.  &  S.  158;  Colburn  v,  spread  over  the  world  by  means  of  the 

Patmore,  i  C.  M.&  R.  73;  4  Tyr.  677.  press,  the  malignant  falsehoods  of  xbt 

6.  Snyder  v,  Andrews,  6  Barb.  (N.  vilest  of  mankind,  which  would  not  re- 

Y.)  43;  McCoombs  v.  Tuttle,  5.  Blackf  ceive  the  least  credit  where  the  author 

(Ind.)  431;  Van  Cleef  t;.  Lawrence,  2  is  known,  would  make  an   impression 

City    Hall    Recorder,    41;    Mielenz  v,  which  it  would  require  much  time  and 

Quasdorf,    68    Iowa  726;    Rolland    v.  trouble  to  erase,  and  which  it  might  be 

Batchelder,  5  S.  East  Rep.  695;  Keene  difficult,  if  not  impossible,  ever  com- 

V,  Ruff,  I  Clark  (Iowa)  402.  pletely  to  remove.     .     .     .     8efore  he 

%.  Best,  C.  J.,  in  De  Crespigny  v.  gave  it  general  notoriety  by  circulatiT^ 

Wellesley  (.^  Bing.,  pp.  402-406) :   •*If  a  it  in  print,  he  should   have  been   pre^ 

man   receives  a  letter  with   authority  pared  to  prove  its  truth  to  the  letter, 

from  the  author  to  publish  it,  the  per-  for  he  had  no  more  right  to  take  awai 

son  receiving  it  will  not  be  justified,  if  the  character  of  the  plaintiff,  without 

it  contain  libellous  matter,  in  inserting  being  able  to   prove   the  truth  of  the 

it    in   the    newspapers.     No  authority  charge  that  he  made  against   him,  th^a 

from  a  third  person  will  defend  a  man  to  take  his  property  without  being  abk 

against  an  action  brought  by  a  person  to  justify   the   act   by   which    he    po>- 

who  has  suffered  from  an  unlawful  act.  sessed   himself   of  it.     Indeed,   if    «e 

If  the  receiver  of  a  letter  publish  it  reflect  on  the  degree  of  sufifering  occa- 

without  authority,  he  is,  from  his  own  sioned  by  loss  of  character,  and  com- 
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would  tend  to  provoke  a  breach  of  the  peace.  But  the  sending 
of  a  letter  containing  libellous  matter  to  the  party  defamed, 
where  no  third  party  hears  or  reads  it,  will  not  support  a  civil 
action.* 

A  libel  is  deemed  to  be  published  as  soon  as  the  manuscript 
has  passed  out  of  defendant's  possession,  unless  it  comes  directly 
and  unread  into  the  possession  and  control  of  the  plaintiff.* 
That  some  third  person  had  the  opportunity  of  reading  it  in  the 
interval  is  not  sufficient,  if  the  jury  are  satisfied  that  he  did  not 
in  fact  avail  himself  thereof ;  even  though  it  is  clear  that  the  de- 
fendant desired  and  intended  publication  to  such  third  person.* 

pare  it  with  that  occasioned  by  loss  of  publication.     Young  v,  Clegg,  93  Ind. 

property,  the  amount  of  the  former  in-  371. 

jury  far  exceeds  that  of  the  latter."  So,  where  the  defendant,  before  post- 

1.  Spaits  t;.  Poundstone,  87  Ind.  525;  ing   the  letter  to    the     plaintiflf,    had  it 

Addison    on   Torts,     1147;     Lyle      v,  copied,     ^i^/t/,  a  publication  by  the  de- 

•Closon,  I  Cai.  (N.  Y.)  581;  Fonville  v.  fendant  to  his  own  clerk,  who  copied  it. 

McNease,    Dudley   (S.  Car.)   303;  32  Kiene  v.  Ruff,  i  Iowa  482 

Am.  Dec.  49:  Dellacroix  v.  Thevenot,  2  So,    where   the   defendant  wrote    a 

Starkie  63.     See  Young  xk  Clegg,  93  letter  to  the  plaintiff  himself,  but  read 

Ind.  371.  it  to  a  friend  before  posting  it.     Snyder 

In  order  to  prove  the  publication  of  a  v.  Andrews,  6  Barb.  (N.  Y.)  43;   Mc- 

libel  contained  in  a  letter  written  in  Coombs  v.  Tuttle,  5  Blackf.  (Ind.)  431; 

•Gennan.  it  must  be  shown  that  it  was  Van  Cleef  v.  Lawrence,  2  City   Hall 

read  by  someone  other  than  the  plain-  Recorder,  41. 

tiff,  who  understood  German.     Mielonz  Telegram. — If  a  message  be  sent  to 

T.  Qiiasdorf,  68  Iowa  726.  the  plaintiff  by  telegraph,  the  contents 

Sending  a  letter  through  the  post  to  of  the  telegram  are  necessarily  com- 
the  plaintiff,  properly  addressed  to  him,  municated  to  all  the  clerks  through 
and  fastened  in  the  usual  way,  is  no  whose  hands  it  passes.  So  with  a  post- 
publication;  and  the  defendant  is  not  card.  Whitfield  and  others  7'.  S.  £.  R. 
answerable  for  anything  the  plaintiff  Co.,  E.  B.  &  E.  1x5;  Williamson  r. 
rnay  choose  to  do  with  the  letter  after  Freer,  L.  R.,  9  C.  P.  393;  Robinson  v. 
it  has  once  safelv  reached  his  hands.  Jones,  4  L.  R.,  Ir.  391. 
Barrow  v.  Lewellin.  Hob.  62.  2.  R.  v.  Burdett,  4  B.  &    Aid.    143; 

But  where  the  defendant  knew  that  Ward  v.  Smith,  6  Bing.  749;  Clegg  v. 

the    plain tifTs     letters    were     always  Laffer,  3  Moo.  &  Sc.  727;   Warren  v. 

opened   by  his  clerk   in   the   morning,  Warren,  i  C.  M.  &  R.  250;   Shipley  v. 

and  yet  sent  a  libellous  letter  addressed  Todhunter,  7  C.  &  P.  680;  Rex  v,  Kos- 

to  the  plaintiff,  which  was  opened  and  enstein,  2  Car.  &  P.  414. 

read  by  the   plaintiffs  clerk   lawfully  S.  Odgers  on  L.  &  S.  153, 

and  in  the  usual  course  of  business,  it  A    letter  is    published    as    soon    as 

ivas  held  a  publication  by  the  defendant  posted,  and   in   the  place  where  it  is 

to    the  plaintiffs  clerk.     Delacroix  v.  posted,  if  it  is  ever  opened  anywhere 

Thevenot,  2  Stark.  63.  by  any  third  person.     Ward  v.  Smith, 

While    a  prosecuting   attorney  had  6  Bing.  749;  Clegg  v,  Laffer,  3  Moore 

charge  of  a  pending  criminal  prbsecu-  &  Scott,  727;    Warren   v.   Warren,  4 

tion  against  the  son  of  one  C  Y  sent  a  Tyr.  850;  Shipley  v,  Todhunter,  7  C.  & 

letter  to  C  by  mail,  which  was  received  P.  680. 

and  read,  stating  that  he  was  reliably  The  defendant  wrote    a  letter  and 

informed  that  C  had  bribed  the  prose-  gave  it  to  B  to  deliver  to  the  plaintiff, 

cuting  attorney,  naming  him,  to  release  It  was  folded,  but  not  sealed.    B  did 

Ilia  son  by  employing  him  upon  a  con-  not  read  it,   but  conveyed  it  direct  to 

tingent  fee  to  conduct  a  suit  against  Y,  the    plaintiff.     Held^    no    publication, 

suggesting  that  the  giver  of  the  bribe  Clutterbuck  v.  Chaffers,  i   Stark.  471; 

is  as  guilty  as  the  taker.    Held^  that  Day  v.  Bream,  2  Moo.  &  Rob.  54. 

-the  letter  was  a  libel  upon  the  prosecut-  The  defendant  threw  a  sealed  letter 

ing  attorney,  and  that  the  above  facts,  addressed  to  the  plaintiff,  ^*or  C,"  into 

^Alleged    in    the    complaint,  showed  a  M's  enclosure.    M  picked  it  up  and  de- 
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• 

And  it  is  no  defence  that  the  third  person  was  not  intended  to 
overhear  the  slander  or  to  read  the  libel,  if  in  fact  he  has  done 
so.  An  accidental  or  inadvertent  communication  is  quite  suffi- 
cient.* 

4.  Sepetition  of  Slander. — Where  there  is  no  confidential  rela- 
tion, no  existing  duty,  and  no  common  interest,  a  private  person 
has  no  right  to  repeat  a  slanderous  charge,  although  it  may  be 
declared  to  be  for  the  purpose  of  obtaining  adviCe.*  If  one 
takes  upon  himself  the  office  of  an  intermeddler,  where  he  owes 
no  duty,  and  has  no  common  interest,  he  is  a  slanderer  if  he  re- 
peats a  defamatory  charge.*  The  injury  to  the  reputation  of  the 
slandered  person  is  not  repaired  by  the  fact  that  the  words  were 
uttered  for  the  purpose  of  taking  counsel.*     So  one  who  utters 

liyered    it  unopened    to  the    plaintiff  v.  AinsUe,  aS  Eng.  L.  &  Eq.   567;  De- 

himself,  who  alone  was  libelled.     No  Crespigny  v,  Welleslcy,  5  Bing.  392; 

publication.    Fonville  v,  Nease,  Dud-  Delegal  v,  Highlej,  3  Bing.  (N.  Car.) 

ley  (S.  Car.)  303.  9J0;   Clarkson  v,  McCartjr,   5  Blackf. 

1.  Shepheard  i*.  Whitaker,  L.  R.,  10  (Ind.)  574;  Dole  v,  Lyon,  10  Johns.  (N. 
C.  P.  502.  Y.)  447;  Johnston  v.  Stebbins,  5  PorL 

The  defendant,  by  mistake,  directed  (Ind.)  3^;  Cummerford  v.   McAtot^ 

and    posted    a    libellous  letter  to  the  xc  111.  311;  Crane  v.  Douglass,  2  Blackf. 

plaintifiTs  employer  instead  of  to  the  (Ind.)  195. 

plaintiff  himself.    Held^  a  publication.        In   an    action    for  slander   the  trial 

Fox  V,  Broderick,  14  Ir.  C.  L.  Rep.  453.  judge  committed  no  error  in  charging 

And  see  Tompson  v.    Dashwood,  1 1  the  jury,  "that  if  one  should   repeat  a 

Q.  B.  D.  43.  slanderous  charge  concerning  another^ 

llev.   Samuel     Paine   sent    his  ser-  saying  at  the  same  time,  'I  do  not  be- 

vant  to  his  study  for  a  certain  paper  believe  it  to  be  true,'  he  would  never- 

which  he  wished  to  show  to  Brereton;  theless  become  the  publisher  of  a  slan- 

the  servant  by  mistake  brought  a  libel-  der,  and  liable  to  an  action   therefor. 

lous  epitaph   on   Queen  Mary,  which  though    the  damages  in   such    a   case 

Paine  inadvertently  handed  to  Brere-  might  be  light"     Finch  v.  Finch,  21  S- 

ton,  supposing  it  to  be  the  paper  for  Car.  342. 

which  he  sent;   and   Brereton   read  it        If  one  reads  a  libel,  that  is  no  publi- 

aloud  to  Dr.  Hoyle.     This  would  prob-  cation  of  it;  or  if  he  hears  it  read,  it  r^ 

ably  be  deemed  a  publication  by  raine  no  publication  of  it;  for  before  he  reads 

to  Brereton  in  a  civil  case.     (Note  to  or  hears  it  he  cannot  know  it   to  be  a 

Mayne  v.  Fletcher,  4  Man.  &  Ry.  312).  libel,  or  if  he  hears  or  reads   it,  and 

But  would  not  be  sufficient  in  a  crimi-  laughs  at  it,  it  is  no  publication  of  it; 

nal  case.     R.  v.  Paine  (1695),  5  Mod.  or  if  he  writes  a  copy  of  it  and  does  net 

167.  publish  it  to  others,  it  is  no  publicattoa 

For,  in  a  criminal  case,  it  is  essential  of  the  libel;  but  if,  afler  he  has  read  or 

that  there  should  be  a  guilty  intention,  heard  it,  he  repeats  it,  or  any  part  of  it. 

R.  V.  Lord  Abingdon,  i  Esp.  228.     See  in  the  hearing  of  others,  or  iUFter  that  he 

also  Brett  v.  Watson,  20  W,  R.  723;  knows  it  to  be  a  libel,  he  reads  it  t;> 

Blake  v,  Stevens,  4  F.  &  F.  232.  others,  that  is  an  unlawful  publicatkA 

But  if  I  compose  or  copy  a  libel,  and  of  it."  (Per  Lord  Coke  in  John  LamVs. 

keep  the  manuscript  in  my  study,  in-  Case,  9  Rep.  60.) 

tending  to  show  it  to  no  one,  and  it  is        The  repetition  in  the  presence  of  a 

stolen  by  a  burglar  and  published  by  third  person  and  at  request  of  plaintiff 

him,   it  is  submitted  that  there  is  no  of  words  originally  spoken  by  defend- 

publication    by   me,  either  in  civil  or  ant  in  presence  of  plaintiff  only,    flr'd^ 

criminal    proceedings.     See    Weir    v.  not  to  constitute  an  actionable  publica- 

Hoss,  6  Ala.  881.  tion.  Heller  v.  Howard,  11  111.  App.  3-4- 

2.  Branstetter  v,  Dorrough,  81  Ind.        8.  Branstetter  v,  Dorrough,  81     Irid^ 
31;  Simmons  XT.  Holster,  13  Minn.  249;  531. 
-rewis  V,  Walter,  4  B.  &  A.  60^;  Ben-        4.  Branstetter  v,  Dorrough,  81    Ind- 

nett  V.  Bennett,  6  C.  &  P.  588;  Fidman    53. 
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a  slander  is  hot  responsible  for  its  unauthorized  repetition.*  If 
the  words  were  slanderous,  the  repetition  under  such  circum- 
stances gave  an  independent  right  of  action  against  those  who 
repeated  them.*  The  person  who  originates  the  slander  can  only 
be  liable  for  the  special  damage  occasioned  by  his  own  com- 
munication.* A  civil  action  lies  against  the  seller  for  every  sale 
or  delivery  of  a  copy  of  a  libel,  and  the  onus  is  on  him  to  prove 
that  he  was  ignorant  of  its  contents.  Malice  is  implied  until  he 
shows  the  charges  to  be  true.* 

1.  Fonville  v,  McNease,  Dudley  (S.  Daniels  went  about  telling  everyone. 
Car.)  304;  Terwilligerv.  Wands,  17  N.  "Woor  says  that  MTherson's  horses 
Y.  58;  Stevens  v.  Hartwell,  11  Mete,  have  been  seized  from  the  coach  on  the 
(Mass.)  542;  ShurtlefT  v,  Parker,  130  road;  that  he  himself  has  been  arrested, 
Mass.  293;  Perkins  v.  Scott,  6  L.  T.,N.  and  that  the  baUifis  are  in  his  house." 
S.  39^;  Dudley_(S^Car.)  304;  Bree  v.  Heldy  thsit  Daniels  was  liable  to  an  ac- 

I.-7;  Tunni-  tion  by  M*Pherson  for  the  slander,  al- 
Dickens  v,  though  he  named  Woor  at  the  time  as 
Hastings  the  person  from  whom  he  had  heard  it; 
V.  Palmer,  30  Wend.  (N.  Y.)  235;  that  it  was  no  justification  to  prove 
Ward  V.  Weeks,  7  Bing.  311;  Keen-  that  Woor  did  in  fact  say  so;  defendant 
holts  V.  Becker,  3  Den.  (N.  Y.)  346;  must  go  further  and  prove  that  what 
Shurtleff  v.  Parker,  130  Mass.  293;  Woor  said  was  true.  M*Pherson  v, 
Harrison  v,  Pearce,  i  F.  &  F.  567;  32  Daniels,  10  B,  &  C.  263. 
L.  T.  (O.  S.)  298;  Tucker  v.  Lawson,  2  A  rumor  was  current  on  the  Stock 
Times,  L.  R.  593;  Derry  v,  Handley,  Exchange  that  the  chairman  of  the  S. 
16  L.  T.,  N.  S.  263;  Hastings  v.  Stet-  E.  R.  Co.  had  failed;  and  the  shares  in 
son,  12  Lathrop  (Mass.)  329;  Dixon  v.  the  company  consequently  fell.  There- 
Smith,  ^  H.  &  N.  450;  Bamet  V.  Allen,  upon  the  defendant  said:  **You  have 
I  F.  &  F.  125.  heard  what  has  caused  the  fall — I  mean, 

2.  Shurtleff  v,  Parker,  130  Mass.  293;  the  rumor  about  the  S.Eastem  chairman 
39  Am.  Rep.  454;  Hastings  v.  Stetson,  having  failed?*'  Heidy  that  a  plea  that 
1 26  Mass.  329;  Cifford  v.  Cochrane,  10  there  was  in  fact  such  a  rumor  was  no 
111.  App.  570;  Gough  V.  Goldsmith,  44  answer  to  the  action.  Watkin  v.  Hall, 
"Wis.  262;  28  Am.  Rep.  579.  L.  R.,  3  Q^  B.  396.    See  Richards  v. 

It   is  actionable    slander   to    repeat  Richards,  2  Moo.  &  Rob.  557. 

charges  which  defame  the  reputation.  8.  Cates    v,    Kellogg,   o   Ind.    506; 

No  one  has  a  right  to  injure  a  woman  Fowler  v,  Bowen,  30  N.  Y.  20;  Dixon 

of  chaste  character  by  repeating  words  v.  Smith,  5  Hurl.  &  Nor.  450;  Cochran 

-which  charge  her  with  fornication.     In  v.  ButteHield,  18  N.  H.  115;   Harrison 

Kelly  V.  Dillon,  5  Ind.  426,  it  was  said:  v,  Pearce,  i   F.  &  F.  567;  Tucker  v. 

"Let  it  be  understood  that  a  bare  rumor  Lawson,  2  Times,  L.  R.  593;  Barnett 

or  report  is  sufficient  to  justify  the  re-  v,  Allen,  i  F.  &  F.  125.     Compare  Bas- 

tailing  of  slander,  and  character  would  sell  v,  Elmore,  48  N.  Y.  561. 

be  at  the  mercy  of  the  artful  and  de-  4.   Staub  v.  Van  Benthuysen,  36  La. 

signing,  as  such  defences  could  be  easily  An.  467;  Chub  v.  Flannagan,  5  C.  &: 

manufactured  beforehand  to  suit  any  P.  431.     See  Bigelow  v.  Sprague,  140 

emergency."     A  writer,  to  whom  ref-  Mass.  425;  Brunswick  v,'  Harmer,  14 

erence   has  already  been  made,  says:  Q^  B.   185.     See  Thorn  v.   Moses,   i 

*'Every  repetition  of  a  slander  is  a  wil-  Den.  (N.  Y.)  488;  King  v.  Waring,  5 

ful   publication    of    it,    rendering   the  Esp.  Cas.  13;  Griffiths  v.  Lewis,  7  Ad. 

speaKer  liable  to  an  action.    ^Talebear-  &  El.  U.  S.  61. 

ers  are  as  bad  as  tale  makers.'  "     Od-  The  plaintiffs  agent,  with  a  view  to 

^ers  Libel  and  Slander,  169;  Clarkson  the  action,  called  at  the  office  of  thede- 

V.  McCarty,  5  Blackf.  (Ind.)  574;  Cates  fendants'  newspaper,  and  made   them 

V.  Kellogg,  9  Ind.  506.  find  for  him  a  copy  of  the  paper  that 

Woor  told  Daniels  that  M'Pherson's  had     appeared    seventeen    years    pre- 

horses  had  been  seized  from  the  coach  viously,  and  bought  it.    Held^  that  this 

on  the  road;  that  he  had  been  arrested,  was  a  fresh  publication  by  the  defend- 

and  that  the  bailiffs  were  in  his  house,  ant,  and  that  the  action  lay  in  spite  of 
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It  is  no  defence  that  the  speaker  did  not  originate  the  scandal, 

but  heard  it  from  another,  even  though  it  was  a  current  nimor 
and  he  bona  fide  believed  it  to  be  true.*     It  is  no  defence  that 

the  statute  of   limitations."     Duke  of  etor  of  a  newspaper  cannot  be  found  to 

Brunswick  V.  Harmer,  14  Q^  B.  185.  have   "published"  a   libel   unless  it  l» 

Hudson  brought  the  manuscript  of  a  proved  to  have  been  read  as  well  ai 

libellous  song  to  Morgan  to  have  1,000  printed  and  sold, 
copies  printed.     Morgan  printed  1,000        1.   Watkins  v.  Hall,  L.  R.,  3  Q^B. 

and  sent  300  to  Hudson's  shop.     Hud-  J96;    37    L.  J.,    Q^   B.    125;    Treatr. 

bon  gave  several  copies   to  a   witness  Browning,  4  Conn.  408;  State  f.  Burt- 

who  sung  it  about  the  streets.     It  did  man,  15  La.  An.  166;   Haines  r.  Well- 

not  appear  in  whose  writing  the  manu-  ing,  7  Ohio  253;  Fowler  v.  Chichester. 

script  was,  but  probably  not  in  Hud-  26  Ohio  St.  9;  Kenney  r.  McLaughlir^ 

son's.     Held,  that   both    Hudson  and  ^  Gray   (Mass.)  3;  Inman  r.  Foster. S 

Morgan  had  published  the  libel.   John-  Wend"  (N.  Y.)  602;    Sans  v.  Joerrk. 

son  V.  Hudson  and  Morgan,  7  A.  &  E.  14  Wis.  663.     See  also  Fowler  r.Gi' 

233,  n.  bert,  38  Mich.  292;  Jarnigan  r.  Fleni 

It  makes  no  difference  in  law  whether  ing,  43  Miss.  711 ;  Haynes  v.  Lelani  sj 

the  libel  is  sold  to  the  public  or  whether  Me.   233;  Stacy  f.  Portland  Pub.  Co- 

a  copy  is  merely  shown  confidentially  68  Me.  279;  Clark  v,  Munsell.  6  Mete. 

to  a  friend.     Each  is  equally  a  publica-  (Mass.)  373,  389;   Stevens  v,  HartwelL 

tion.     But  the  jury  will,  in  estimating  11  Mete.  (Mass.)  542,  549;  Larkin^ : 

the   damages,  attach  great  importance  Tarter,  3    Sneed     (Tenn.)  68i.    Ani 

to  the  mode  of  publication;  as  an  indis-  see  Bennett  v,  Bennett,  6  C.  &  P.  5->- 

criminate  public  sale  must  inflict  much  Dole  v.  Lvon,   10  Johns.  (N.  Y.;  44;. 

more  serious  injury   on   the  plaintiff's  Runkle  t*.  Meyers,  3  Yeates  (Pa.'  51- 

reputation.    The  defendant  could  not  Huson    v.    Dale,  19  Mich.  17;  Hevir. 

afterwards     recall     or    contradict    his  xk  Pioneer  Press  Co.,   23  Minn.  1;^ 

statements  did  he  desire  to  do  so.     (See  Parker  v.  McQueen,  8  B.  Mon.  ;K^ 

per  Lord  Denman,  C.  J.,  9  A.  &  E.  16;  Burke  r.  Mascarich  (Cal.)  22  Pic 

149.)  Rep.  673;  Ward  r.  Weeks,  7  Bing.  21:: 

The    defendants    were   newsvendors  Moberly  v.  Preston,  8  Mo.  462;  Clark 

on  a  large  scale  at  the  Royal  Exchange,  son  v.  "McCarty,  5  Blackf.  (Ind.'  sV 

In  the  ordinary  course  of  their  business  Jones  r.  Clapham,  5  Blackf.  (Ind..  ^^ 

they  sold  several  copies  of  a  newspaper  Skinner  v.  Grant,  12  Vt.  456;  ^Upcs^ 

called   "Money,"    which    contained    a  Weeks,  4  Wend.  (N.  Y.)  659. 
libel  on  the  plaintiff.     The  jury  found         A  repetition  of  a  slander  alreadv  t 

that  the   defendants   did   not,   nor  did  circulation,  without  expressing  any  ^Ji- 

either  of  them,  know  that  the  newspa-  belief  of  it  or  any  purpose  of  inquirri 

pers  at  the  time  they  sold  them  con-  as  to  its   truth,  though    made  withe-" 

tained    libels  on   the   plaintiff;   that  it  any  design  to  extend  its  circulation  :■' 

was  not  by  negligence  on  the  defend-  credit,  or  to  cause  the  person  to  whc": 

ants*  part  that  they  did  not  know  there  it  is  addressed  to  believe  or  suspect  i:  '^ 

was  any  libel  in  the  newspapers,  and  be  true,  is  actionable.     Kenney  r.  M*. 

that  the  defendants  did  not  know  that  Laughlin,    5     Gray     (Mass.)   3.  ^ 

the  newspaper  was  of  such  a  character  Stevens  v,  Hartwell,  11   Mete.  (Mi*' 

that  it  was  likely  to  contain  libellous  542. 

matter,  nor  ought  they  to  have  known         In  Jarnigan   v.     Fleming,    43^^-'' 

so.     Held^  that    defendants     had    not  710,    it  was  held    that  the  part;  «^ 

published  the  libel,  but  had  only  inno-  repeated    a    slander     was    not  li^i  ^ 

cently    disseminated    it.      Emmens    z\  unless  the  repetition  was  in  the  «3^ 

Pottle  &  Son  (C.  A.),  16  O.  B.  Div.  354.  words  as  the  original  and  to  give'^ 

A  porter  who,  in  the  course  of  busi-  author's  name,  and  even  then  *kc  *f 

ness,  delivers  parcels  containing   libel-  thor  should  be  pecuniarily  respons^^ 

lous  hand  bills,  is  not  liable  in  an  ac-  See  also  Johnson  v,  St.  Louis  De^p^^ 

tion  for  libel,  if  shown  to  be  ignorant  of  Co.,    65    Mo.    539;    Miller  v.  Kerr,  • 

the  contents  of  the  parcel,  for  he  is  but  M'Cord  (S.  Car.)  285;  Scott  r.Ped^ 

doing  his  duty  in   the  ordinary   way.  2  Smedes  &  M.  (Miss.)  546;  LarkiD>- 

Day  V.  Bream,  2  M.  &  Rob.  54.  Tarter,  3  Sneed  (Tenn.)  681. 

In    Prescott    v,    Fonsej',  50   N.   Y.        If  the  defendant  does  no  more  tU* 

Super.  Ct.  12,  it  was  held  that  a  propri-  repeat  a  report  w^hich  originates  :r^ 
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the  speaker  at  the  time  named  the  person  from  whom  he  heard 
the  scandal.^ 

Where  the  slanderous  words  on  which  an  action  of  slander  is 
based  were  spoken  more  than  two  years  before  the  bringing  of 
the  action,  it  is  immaterial  that  a  repetition  is  charged.  The 
action  must  fail.* 

5.  Place  of  Publication. — The  cause  of  action  is  transitory,  and 
the  plaintiff  can  recover  his  damages  for  such  an  injury  wher- 
•jver  the  defendant  can  be  found.  The  slanderer  does  not  acquire 
an  immunity  by  departing  from  the  State  where  he  committed 
the  injury.^ 

6.  Husband  and  Wife. — Words  spoken  by  a  husband  to  a  wife, 
not  in  the  presence  of  any  other  person,  do  not  constitute  a  pub- 
lication within  the  meaning  of  the  law  of  slander.* 

the  plaintiflTft  carelessness  the  plaintiff  4.   Sesler  v.    Moi^'-'^-.tiery,   3i    Pac. 

cannot  recover.     Fitzgerald  v.  Stewart,  Rep.  (Cal.)  185;  T-  'mbull  t».  Gibbons, 

S3  Pa.  St.  343.  3  City  Hall  Rec.  ^N.  Y.)  97;  Wennhak 

Proof  that  the  defendant  repeated  but  v.  Morgan,  20  Q.  3.  Div.  635;  State  v. 

did  not  originate  the    alleged   slander  Shoemaker,  8  S.  £.  Rep.  (N.  Car.)  332. 

does  not  amount  to  a  justification,  but  But    see    Wenman  v.   Ash,  13  C.    B. 

may  be    considered    in    mitigation   of  836;  Jones  v.  Williams,  i  Times  L.  R., 

damages;  and   an    instruction    to    the  572. 

effect  that  **no  one  may  keep  a  slander-  The  words  not  being  of  a  confidential 

ous  report  afloat,"  is  not  erroneous  as  character,   it  cannot   be  objected  that 

assuming  that  the  defendant  had  done  speaking  them  by  the  husband  in   the 

so.    Hinkle  v.  Davenport,  38  Iowa  356.  presence  of  his  wife  did  not  amount  to  a 

1.  Fonville  v,  M^Nease,  Dudly  S.  publication,  especially  where  it  appears 
Car.  404;  Jam  v,  Fleming,  43  Miss,  that  other  persons  were  near  by  who 
711;  5  Am.  Rep.  514;  Miller  v.  Kerr,  2  might  have  heard  them.  State  v. 
McCord  (S.  Car.)  285;  13  Am.  Dec.  Shoemaker  (N.  Car.),  8  S.  E.  Rep.  332. 
722;  Terwilliger  v.  Wands,  17  N.  Y.  A  sealed  letter  addressed  and  deliv- 
54;  72  Am.  Dec.  420;  Johnston  v.  ered  to  the  wife  containing  a  libel  on 
Lance.  7  Ired.  (N.  Car.)  448;  Skinner  her  husband  is  a  publication.  Schenck 
X*.  Powers,  i  Wend.  (N.  Y.)  451;  Sans  v.  Schenck,  i  Spencer  (N.J.)  208. 

1*.   Joerris,    14    Wis.    663;    Fowler    v.  The   defendant,   who  had  lodged  at 

Chichester,  26  Ohio     St.    9.     Contra^  the  plaintiff 's  house,  on  leaving,  missed 

Tatlow  V.  Jacket,  i   Harr.  (Del.)  333;  a  memorandum  book  and  other  articles, 

26  Am.  Dec.  309;  Johnson  v.  Brown,  whereupon  he  wrote  to  the  plaintiff  *s 

57  Barb.  (N.  Y.)   118;  McPherson  v.  wife  a  letter,  in  which  he  accused  the 

£>aniels,  10  Barn.  &  C.  270;  De*  Cres-  plaintiff   of   having  taken   them,    and 

pigny  V.  Wellesley,  5  Bing.  392;  Inman  threatened  to  expose  him  if  he  did  not 

1*.     Foster,   8    Wend.     (N.     Y.)    602;  return  them;  the  jury  found  that  the 

Treab  v.  Browning,  4  Conn.   408;    10  letter  was  a  libel,  but  that  there  was  no 

Am.  Dec.  156;  Dole  v.  Lyon,  10  Johns,  malice  in  fact.     Held^  that  sending  the 

(  N.  Y.)  447;  6  Am.  Dec.  346.  letter  to  the  wife,  was  a  publication,  and 

2.  Jean  t;.  Hennessy,  69   Iowa  373;  that  it  was  not  justified  by  the  occasion. 
Y^GTL   V.  Wilson,  3  Jones  L.  (N.  Car.)  Wenman  v.  Ash,  22  Eng.  Law  and  Eq. 

3.  Hull  V.  Vreeland,  42  Barb.  (N.  As  to  words  spoken  by  husband  to 
Y-)  ^47;  Gardner  i;.  Thomas,  14  Johns,  wife  constituting  a  publication  within 
<  N-  v.)  134;  Bree  v.  Marescaux,  7  Q^B.  the  meaning  of  the  law  of  slander,  the 
I>iv.  434;  Oflut  V,  Early  wine,  4  Blackf.  supreme  court  of  California  in  Sesler  v, 
<Ind.)  460;  Linville  v,  Earlywine,  4  Montgomery  (Cal.),  21  Pac.  Rep.  185, 
31ackf.  (Ind.)  469;  Worth  v.  Butler,  7  reversed  its  former  decision  in  the  same 
Blackf.  (Ind.)  251;  Stout  v.  Wood,  i  case,  19  Pac.  Rep.  (Cal.)  686,  saying: 
Blackf.  (Ind.)  71;  Langdon  v.  Young,  "There  is  no  doubt  of  the  general  com- 
^;^  Vt.  136.  See  Mills  v.  State,  18  mon  law  rule  that  the  civil  existencp  of 
JSTeb.  575.  the  wife  is  merged  in  that  of  her  bus- 
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Vn.  CovsTXirCTIOir — 1.  Generally. — Words  are  to  be  understood 
in  their  plain  and  natural  import,  according  to  the  ideas  they  are 

calculated  to  convey  to  those  to  whom  they  are  addressed.^  In 
ascertaining  the  meaning  of  the  speaker,  reference  must  be  had 
to  the  words  used  and  the  circumstances  under  which  they  are 
uttered,  and  the  author  is  presumed  to  have  used  them  in  the 
sense  which  their  use  is  calculated  to  convey  to  the  minds  of  the 

band.    Blackstone  sa^^s  that  'by  mar-  When  husbands  and  wives  talk  to  each 
riage  the  husband  and  wife  are  one  per-  other  alone,  the  conversation  differs bui 
son  in  law/ and  that 'the  legal  existence  little   from   the   process  of  talking  to 
of  the  woman  is  suspended  during  the  one's  self,  or,  as  it  is  sometimes  calW, 
marriage,  or,  at  least,  is  incorporated  'thinking  aloud/    There  is  no  inlentioti 
and  consolidated  into  that  of  the  bus-  that  the  conversation  shall  be  repeaid 
band.'     Volume  i,  p.  442.     Upon  this  toothers,  and  no  presumption  that  it 
principle  of  the  legal  union  of  husbands  will  be.     It  would  be  strange,  indeed. if 
and  wives  »r»ost  of  their  rights,  duties,  a  husband  or  wife  could  not  safel;  av 
and  disabiliucc.  *  -nended.     They  could  anything  to  the  other  about  their  neigh- 
not  be  witnesses   u.  •'  or  against  each  bors  or  acquaintances  which  he  or  »be 
other  because  of  the  maxims  nomo  in  would  not  feel  warranted  in  saving  to 
propria   causa    testis  esse    debet    and  the  world.     Such  a  rule  would  destroy 
nemo  tenetur  se  ipsum  accusare.     And  all  opportunity  for  confidential  conier- 
upon  this  ground  it  has  been  always  ence,  advice  or  suggestion." 
held  that  no  prosecution  for  conspiracy         1.    Roe  v,  Chitwood,  ^  ArL  3tj; 
can  be  maintained  against  a  husband  Goodrich  ».  Woolcott,  3  Cow.  (N.V; 
and   wife  only;  because  the  crime   of  231;  s.  c,  5  Cow.  (N.  Y.)  7M.\^" 
conspiracy  cannot  be  committed  by  one  marest  v,  Haring,  6  Cow.  (N.\  Ep- 
person alone,  and  a  husband  and  wife  Harrison  v,   Thornborough,  10  Mod. 
are    but   one    person   in   law.     Hawk.  197;  Hamilton  v.  Dent,  i  Hayw.  (N- 
P.  C,  p.  448,  §  8;  2  Russ.  Crimes  690;  Car.)   117;  i  Am.  Dec.  552;  Beers - 
Peoples.  Richards,  67  Cal.  412.     It  is  Strong,    Kirby    12;    i    Am.  Dec  10; 
said  that  this  rule  was  a  legal  fiction,  Logan  v.  Steele,  i   Bibb  (Kv.)  593;  ^ 
and  that  in  the  course  of  modem  legis-  Am.  Dec.  659;  Sawyer  v.  Eifert,  2  No^ 
lation  and  judicial  decisions  it  has  been  &  McCord  (S.  Car.)  511;  10  Am.  ^■ 
exploded.     But  it  is  no  more  a  fiction  6^3;  McGowan  v.  Manifee.  yT.B.Mo'i- 
than  any  other  general  principle  of  law,  (Kv.)  314;   18  Am.  Dec.  178;  Sia'iHi^ 
and  we  have  seen  no  authentic  account  v,  Kewman,  26  Ala.  300;  62  Am.  ^^j 
of  the  explosion.    There  always  were  72^;   Little  v.  Barlow,  26  Ga.  4^3;  I' 
some  exceptions  to  the  rule,  from  the  Am.  Dec.  219;  Thirman  v.  Matibe*-^ 
earliest  history  of  the  common  law,  and  i  Stew.  (Ala.)  384;  Hogg  v.  Dorah - 
modern  legislation  and  decision   have  Port.  (Ala.)  212:  ButtcrSeldv.Butfjn- 
merely  created    additional  exceptions.  9  N.  H.  156;  Ogden  v.  Riley,  M  ^•-'' 
The  general    rule   ftill    obtains,    save  L.  i86;  25  Am.  Dec.  513;  Garrett  r. 
where  an  exception  has  been  legally  es-  Dickersoii.   19   Md.  418;  De  Moss  '■ 
tablished,  and  we  have  been  referred  to  Haycock,  15   Iowa  149;  Campbel'  '• 
no  decision  establishing  an  exception  as  Campbell,    54    Wis.    90;    Harrison  ' 
to  the  point  involved  in  the  case  at  bar.  Findley,  23  Ind.  265;  85  Am.  I^ec.4'' 
Indeed,  the  only  case  in  point  cited  at  Adams  v,  Lawson,  17  Gratt.  (Va.)  ^5^ 
all   is  from   an   inferior  court  of  New  94  Am.  Dec.  455;  Pelton  r.  Ward  3 
York  (Trumbull   v.   Gibbons,   3   City  Cai.  (N.  Y.)  76;  Carroll  v.  White,  33 
H.  Rec.  97),  in  which   it  was  directly  Barb.  (N.  Y.)  615:   Struthers  r.Pej- 
held  that  the  delivery  of  a  defamatory  cock,  33  Leg.  Int.  (Pa.)  462;  S.C3 
manuscript  by  a  husband  to  a  wife  was  N.  C.  (Pa.)   215;   Truman  v.  Ivi^'^^ 
not  a  publication.     And   every  sound  Iowa  424;  Barnes  *:;.  Hannon,  7 1"-  ^ 
consideration  of   public  policy,   every  Blickenstaff  v.    Perrin,   27   Ind.  v?- 
just  regard  for  the   integrity   and  in-  Rodgers  v.  Lacey,  23  Ind.  507;  OX^' 
violability  of  the  marriage  relation —  ner  xk  O'Conner,  24  Ind.  218;  Di^; ' 
the  most  confidential  relation  known  to  Short,  16  How.  (N.  Y.)  Pr.  J22'.  ^^ 
the  law — should  restrain  a  court  from  rath  v.  Nellis,  17  How.  (N.  Y.)  Pf  "i" 
establishing  the  exception  upon  which  Spencer   v.   Southwidc,   11  John*.  N- 
the  judgment  in  the  case  at  bar  rests.  Y.)  579;  Fallenstien  r.  Boothe,  13  ^' 
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hearers.*  The  general  doctrine  of  the  cases  may  be  stated  as 
follows:  (i)  That  where  wordsare  capable  of  two  constructions,  in 
which  sense  they  were  meant  is  a  matter  of  fact  to  be  decided  by 

429;  Duncan   v.   Brown,   15  B.    Mon.  xk  Snow,  13  Met.  (Mass.)  278;  s.  c,  46. 

(Ky.)  186;  Hancock  v,    Stephens,    11  Am.   Dec.   730;    Hess  v,   Fockler,    25 

Humph.  (Ky.)  507;  Dorland  v.  Patter-  Iowa  9;   Nelson  v.  Borchenius,  52   III. 

son,  23  Wend.  (N.  Y.)  422;  Roberts  v.  236;  Van  Vetchen  v.  Hopkins,  5  Johns. 

Camden,  9  East  93;  Harvey  V.  French,  (N.  Y.)    211;  Gibson   v.   Williams*   . 

I  Cr.  &  M.  11;  Woolnoth  v.  Meadows,  Wend.  (N.  Y.)  320;  McCue  v,  Fergu- 

q  East  463;  Tuttle  v.  Bishop,  30  Conn,  son,  73  Pa.  St.  333;  People  v.  Parr,  25 

80;  Bradley  v,  Cramer,  59  Wis.  309;  s.  Week.  Dig.  113;  Rangier  v.  Hummell, 

c,  4S  Am.  Dec.  511;  Button  v.  Hey-  37Pa.St.    130;  Briggs  v.  Bryd,  11  Ired. 

ward,  8  Mod.  24;  Hogg  v.  Wilson,  i  N.  (N.  Car.)  353;  Pittsburgh  etc.  R.  Co.  v. 

&  M.  216;  Stewarts.  Wilson,  23  Minn.  McCurdv  (Pa.),  6  Cent.  Rep.  719. 

450;  Stroebel  f.  Wheney,  17  Reporter  It  is  lor  the  jury  to  determine  from 

(Minn.)  595.  the  evidence  who  was  meant  and  what 

In  determining  whether  words  are  was  meant.     Anderson  i;.  Hart,  68  Iowa 

actionable  per  se,  they  are  to  be  taken  400;  Gribble  v.  Pioneer  Press  Co.,  37 

in  the  sense  in  which,  they  would   nat-  Minn.  277;  Daines  v.  Hartley,  3  Exch. 

urally  be  understood   by    those    who  200;  Van  Vetchen  v.  Hopkins,  5  Johns^ 

heard  them.     Campbell  v,  CampbeU,  (N.  Y.)  211;  Wright  v.  Paige,  42  N.  Y. 

54  Wis.  90;  Watson  v,  McCarthy.   2  ^^x;  Gibson  v.  Williams,  4  Wend.  (N. 

Ga.  57;  8.  c,  46  Am.  Dec.  380.    Folk-  Y.)  320;   Snell  v.  Snow.  54  Mass.  278;. 

ard*8  Starkie,  §  155;   Montgomery   v,  McCue  v.  Ferguson,   73'  Fa.  St.  333; 

^*ey,  3  Wis.  709;  Weil  v,  Schmidt,  28  White  v.  Say  ward,  33  Me.  326;  Rangier 

Wis.  137;  Campbell  v.   Campbell,   54  v.  Hummell,  37  Pa.  St.  130. 

Wi8.94;  More  r.  Bennett,  48  N.Y.  475;  1.   Roe   v.  Chitwood,   36  Ark.  215;. 

Dorland  v.  Patterson,  23   Wend.  (N.  Dixon  v,  Stewart,  33  Iowa  125. 

Y.)  422;  Butterfield  v.  BufTum,  9  N.  H.  So  to  utter  words  imputing  a  crime 

156;  McGowan  v.  Manifee,  7  B.  Mon.  is  actionable,  although  the  crime  could 

(Ky.)  314;  Cochran  v.    Melendy,    17  not  be  committed  by  the  party  charged 

Rep.  (Wis.)  542;   Hawks  V.  Patten,  10  with   it,  unless  the  fact  be  known   or 

Ga.  52;  Maybee  v,  Fisk,  42  Barb.  (N.  disclosed  to  the  hearer.    Carter  v.  An- 

Y.)   336.    In    Barton    v.    Holmes,  16  drews,  1 6  Pick.  Mass.  i;  Stone  v.  Clark,, 

Iowa   252,    it    was    Jield    that    words  21  Pick.  (Mass.)  51. 

charged  as  slanderous  should  be  con-  **You  have  killed  A;  you  have  poi- 

fiidered    in    the    sense    in    which   the  soned    him,"    are     slanderous    words,. 

hearers  understood   them,  and  it  was  though  at  the  time  they  were  spoken 

competent  for  the  hearer  to  testify  as  to  A  was  living  in  a  distant  part  of  the 

the  sense  in  which  he  understood  them  country.      Sergart   v.  Carter  (De v.  &- 

as  well  as  to  the  facts  and  circumstances  B.)  8;  Eckart  r.  Wilson,  10   S.  &   R^ 

attending  their  publication.     See   also  (Pa.)  44.     See  Stone  v.  Clark,  21  Pick.. 

Dixon  V.  Stewart,  33  Iowa  125;  Mc-  (Mass.)  51;  Stallings  v.   Newman,  26 

Laughlin    i'.    Russell,     17    Ohio    475;  Ala.   300;  Tenny  v.  Clement,  10  N.  H. 

Miller  v.  Butler.  6  Cush.  (Mass.)  71;  52;  Brown  v.  Charlton,  Keb.  359,  pi. 

Mix   V.     Woodward,    12    Conn.    262;  52. 

Smawle^'  v.  Stark,  9  Ired.   (N.  Car.)  Speaking  words   actionable   ^er  se, 

385;  Moxgan  r.  Livingston,  2  Rich.  (S.  though   not  amounting  to    the    crime 

Car.)  573;  Smart  v.  Blanchard,  42  N.  charged,  are  not  slanderous  if  known  to. 

H.  137;    Leonard   v,   Allen,  n  Cush.  the  hearers  to  be  so  spoken.     Kennedy 

(Mass.)    241;    Goodrich   v.    Stone,    11  v.  Giiford,  19  Wend.  (N.  Y.)  296;  Par- 

Mctc.  (Mass.)  486;  White  v.  Say  ward,  mer  v.  Anderson,  33  Ala.  78;  Williams 

33  Me.  322;  Goodrich  v,  Davis,  11  Mete.  v.  Scott,  i  Cr.  &  M.  675;  Brite  v.  Gill,. 

(Mass.)  473;  Allcnsworth  v,  Coleman,  2  Mour.  65;  Hankinson  v.  Bilby,  2  Car. 

5  Dana  (Ky.)  315.  &  K.  440;  Carmicheal  v.  Shiel,   21  Ind- 

But  in  Wright  v.  Page,  36  Barb.  (N.  66;    Heming  v.    Power,   10   M.  &   W. 

^•)  43S,  It  was  keld  that  words  were  to  567.) 

be  construed  according  to  their  common  "The  defendant  may  plead   circum- 

acceptation,  and  that  it  was  not  com-  stances  which  made  it  clear  at  the  time 

petent  to  enquire  of  the  witnesses  how  that  the  words  were  not  used  by  him  in 

thev  understood  them.     See  also  Snell  their  ordinary   signification.     He  may 
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the  jury.*  (2)  That  they  are  to  be  guided  in  forming  their  opinion 
by  the  impression  which  the  words  or  signs  used  were  calculated 
to  make  on  the  minds  of  those  who  heard  or  saw  them,  as  col- 
plead  that  the  words  were  uttered  Clarke  v.  Fitch,  41  Cal.  480;  Van  Vac- 
merely  in  a  joke,  and  were  so  under-  tor  v.  Walkup,  46  Cal.  124;  Townshend 
stood  by  all  who  heard  them;  or  that  on  Libel,  §§  281,  384;  Simmons  v. 
the  words  were  part  of  a  longer  con-  Morse,  6  Jones  L.  (N.  Car.)  6;  McKin- 
versation,  the  rest  of  which  limits  and  lej'  v.  Rob,  20  Johns.  (N.  Y.)  356;  Van 
explains  the  words  sued  on;  or  any  Vechten  v.  Hopkins,  5  Johns.  (N.  Y.) 
other  facts  which  tend  to  show  that  211;  Goodrich  v.  Woolcot,  3  Cow.  (N. 
they  were  uttered  with  an  innocent  Y.)  231;  affirmed  in  error,  5  Cow.  (N. 
meaning  and  were  so  understood  by  Y.)  714;  Wood  worth  v.  Meadows,  5 
the  bystanders.  And  if  such  a  defence  East  463;  Peake  v.  Oldham,  Cowper, 
be  pleaded,  parol  evidence  may  be  given  278;  Dexter  v,  Taber,  12  Johns.  (N.  Y.) 
of  the  facts  alleged.  And  then  it  be-  239;  Demarest  z;.  Haring,  6  Cow.  (N. 
comes  a  question  for  the  jury  whether  Y.)  76;  Ex  parte  Bailey,  2  Cow.  (N.  Y.) 
the  facts  as  pleaded  are  substantially  479;  Mott  v.  Comstock,  7  Cow.  (N.  Y.) 
proved,  and  whether  they  do  put  on  the  654;  Powers  v.  Price,  12  Wend.  (N.  Y.) 
words  a  color  different  from  what  they  s^;  Gibson  v.  Williams,  4  Wend.  (N. 
would  prima  facie  bear.  It  is  generally  Y.)  320;  Turrill  v.  Dolloway,  17  Wend. 
difficult,  however,  to  induce  the  jury  to  (N.  Y .)  428,  429;  Bennett  v.  Matthews, 
adopt  the  defendant's  harmless  view  of  64  Barb.  (N.  Y.)  410. 
his  own  language.  But  see  Grant  v.  So  where  the  words  proved  are  equiv- 
Yates,  2  Times  L.  R.  368.  ocal.  Ex  parte  Bailey,  2  Cow.  (N. 
But  the  defendant  may  not  plead  or  Y.)  479;  Hays  v.  Brierly,4  Watts  (Pa.) 
give  in  evidence  any  facts  which  were  592;  Goodrich  v.  Woolcott,  3  Cow.  (N. 
not  known  to  the  bystanders  at  the  V.)  231;  Dexter  v.  Taber,  12  Johns.  (N. 
time  the  words  were  uttered.  The  de-  Y.)  2^9;  Demarest  v.  Haring,  6  Cow. 
fendant*s  secret  intent  in  uttering  the  (N.  Y.)  76;  Calkins  v.  Wheaton  Edm. 
words  is  immaterial.  Hankinson  v.  (N.  Y.)  Sel.  Cas.  226;  Lewis  v.  Chap- 
Bilby,  16  M.  &  W.  4x3.  -----       -        -      - 

The  defendant  is  allowed  thus  to  give 
evidence  of  all  the  "surrounding  cir-  _ 
cumstances,'*  in  order  to  place  the  jury  s.  c,  4  Sandf.  (N.  Y.)  6o\  Rundell  v, 
so  far  as  possible  in  the  position  of  by-  Butler,  7  Barb.  (N.  Y.)  260;  Van  Vech- 
standers,  so  that  they  may  judge  how  ten  v.  Hopkins,  5  Johns.  (K.  Y.)  211; 
the  words  would  be  understood  on  the  Van  Rensselaer  v.  Dale,  i  Johns.  Cas. 
particular  occasion.  But  though  evi-  (N.  Y.)  279;  McKinley  v.  Rob,  20 
dence  of  such  extrinsic  facts  is  admit-  Johns.  (N.  Y.)  351;  Mott  v,  Comstock, 
ted,  parol  evidence  merely  to  explain  7  Cow.  (N.  Y.)  654;  Bullock  v,  Koon, 
away  the  words  used,  to  show  that  they  9  Cow.  (N.  Y.)  30;  Powers  v.  Price, 
did  not  for  once  bear  their  ordinary  12  Wend.  (N.  Y.)  500;  State  v,  lean- 
signification,  is  inadmissible.  A  wit-  dell,  5  Harr.  (Del.)  ^75;  Mixv.  Wood- 
ness  cannot  be  called  to  say,  "I  should  ward,  X2  Conn.  262;  Van  Vactor  v. 
not  have  understood  defendant  to  Walkup,  46  Cal.  124;  Mosier  v.  Stoll 
make  any  imputation  whatever  on  the  (Ind).,  20  N.  E.  Rep.  752;  Downing  v. 
plaintiff."  The  jury  know  what  ordi-  Brown,  3  Colo.  571. 
nary  English  means,  and  need  no  wit-  A  said  to  B,  *'You  have  killed  one 
ness  to  inform  them."  Odgers  L.  &  S.  negro  and  nearly  killed  another." 
107.  Heldy  that  these  words,  being  capable 

1.  Dedway  v,  Powell,  4  Bush  (Ky^)  of  two  constructions,  it  should  be   left 

77;    Roe   V,  Chitwood,  36   Ark.    215;  to  the  jury  to  decide  whether  they  were 

Thompson  v,  Powning,  15  Nev.   195;  used   in  a  defamatory  sense    or    not. 

Davies  v,  Johnston,    2  Bailey  (S.  Car.)  Hays  v.  Hays,  i  Humph.  (Tenn.)  402. 

^79;  Dedway  v,  Powell,  4  Bush  (Ky.)  When  the   language  of   the    article 

77;  Dunnell  v,  Fiske,  11  Mete.  (Mass.)  complained  of  is  susceptible  of  different 

551;  Mosier  v,  Stoll  (Ind.),  20  N.  £.  constructions,  it  should  be  submitted  to 

Kep.  752;  Haley  v.  State,  63  Ala.  89;  the  jury  as  a  question  of  fact,  whether 

Reeves  v.  Bowden,  97  N.  Car.  29;  Sny-  it  was  libellous  or  not.    Thompson  v» 

der  V,  Andrews,  6  Barb.  (N.   Y.)  45;  Powning,  15  Nev.  195. 

Sanderson  v,  Caldwell,  45  N.  Y.  398;  Where  the  words  spoken  are  reason* 
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lected  from  the  whole  of   the  circumstances.^      (3)  That  such 
words  or  signs  will,  after  verdict  for  plaintiff,  be  construed  by  the- 
court  to  have  been  used  in  the  worst  sense.* 

It  is  only  when  the  judge  is  satisfied  that  the  publi- 
cation cannot  be  a  libel,  and  that  if  it  is  found  by  the 
jury  to  be  such  their  verdict  will  be  set  aside,  that  he  is 
justified  in  withdrawing  the  question  from  their  cognizance.* 
The  judge  is  in  no  way  bound  to  state  to  the  jury  his  own 
opinion  on  the  point ;  it  would,  in  fact,  be  wrong  for  him  to  lay 
down  as  a  matter  of  law  that  the  publication  complained  of  was. 
or  was  not  a  libel.*  The  proper  course  is  for  the  judge  to  define 
what  is  a  libel  in  point  of  law,  and  to  leave  it  to  the  jury  to  say 
whether  the  publication  in  question  falls  within  that  definition.* 

ablj  susceptible  of  different  meanings,  or,  on  error,  a  declaration  in  slander 
the  jury  must  determine  'the  sense  in  will  be  held  good  when  the  words  are 
which  the    hearers    understood   them,  of  doubtful  meaning  but  capable  of  a 
and  the  defendant  must  be  responsible  slanderous  sense.     Although  there  be 
for  that  understanding.    The  sense  in  no  averment  beyond  that  of  an  intent 
which  the  words  were  used  may   be  to  charge  a  specific  crime.    Kennedy  v. 
proved  by  witnesses.    McLaughlin  v,  Gifford,  19  Wend.  (N.  Y.)  296;  Tuttle- 
Bascom,  38  Iowa  660.  v.    Bishop,    30    Conn.  80;  Ramsej'  v. 
1.  Hess  V.  Fockler,  25  Iowa  9.  Elms,  3  Jurist.    1189;  Beers  v.  Strong,. 
All  circumstances  which  were  appa-  Kirby  12. 
rent  to  the  bystanders  at  the  time*  the        Doctrine  of  Mitlorl  Bensn. — The  doc- 
words  were  uttered  should  be  put  in  trine  of  construing  words   in   mi  it  or  i 
evidence,  so  as   to  place  the  jurr   as  sensu  has  been  exploded  and  a  more  ra- 
iBuch  as  possible  in  the  position  of  such  tional  rule  now  prevails —  that  words 
bystanders;  and   then  it  is  for  the  jury  are  to  be  understood  according  to  their 
to  say  what  meaning  such  words  would  plain  and  natural  import,  according  to 
fairly  have  conveyed  to  their  minds,  the  ideas  they  are  calculated  to  convey 
And  their  finding  is  final  and  conclu-  to  those  to  whom  they  are  addressed, 
sive  on  the  point;  the  court  will   not  Demarest  v.  Haring,  6  Cow.  (N.  Y.) 
disturb  the  verdict,  unless  it  be  plainly  87;  Fallenstein  v.  Boothe,   13  Mo.  427;^ 
perverse.    Odger*8  L.  &  S. 95.  Duncan  v.  Brown,  15   B.  Mon.   (Ky.) 
a.  Roe  V.  Chitwood,  36  Ark.   215;  186;    Ogden   v,   Riley,    2    Green  186; 
Cornelius  r.  Van  Sly ck,  21   Wend.  (N.  Wakely  v.  Healey,    7    Com.   B.   591; 
Y.)  70;  Butterfield  v.  Bufiiim,  9  N.  H.  Roberts  v.  Camden,  9  East  93;  Button 
156;  Goodrich  t;.  Woolcott,  3  Cow.  (N.  v.   Hey  ward,  8    Mod.   24;    Backus   v.. 
Y.)  231;  N.  Cent.  R.  Co.  v.  Canton,  24  Richardson,  5  Johns.  476;  Pike  v.  Wor- 
Md.  492;    Hancock    v,    Stephens,    11  mer,  6  How.  Pr.  (N.  Y.)  476;  Harrison 
Humph.  (Tenn.)  509;  Southee  v.  Den-  v.  Findley,  23   Ind.  265;    Stallings  v. 
nv,  1   Ex.  196;    Wakley  v.  Healey,  7  Newman,  26   Ala.  300;   Little  v.  Bar- 
Corn.  B.  591;  Wilson  V,  Cottman,  65  low,  26  Ga.  423;  Hawks  v.  Patton,  18 
Md.  190;  Slowman  v.  Dutton,  10  Bin^.  Ga.  52;  s.  c,  63  Am.  Dec.  266. 
4W;  Tomlinsoii  v,  Brittlebank,  4  B.  &        8.  Per  Kelley,  C.  B.,  L.  R.  4  Exch. 
Adol.  630;  Francis  t;.  Roose,  3  M.  &  W.  288;  and  see  Fray  v.  Fray,  17  C.  B.,  N. 
191;  Rowcliffe  V,  Edmon,  7  M.  &  W.  S.  603;  Teacy  v.  NcKenna,  Ir.  R.  4  C. 
12;  Hughes  v.  Ree8,4M.&W.  204;  Fran-  L.  374;  Hunl  v,  Goodlake,  43  L.  J.  C. 
cis  V.  Roose,  3  M.  &  W.  191;  Digby  v.  P.  54;  Hart  v.  Wall,  2  C.   P.  D.  146; 
Thompson,  4  B.  &  Adol.  821;  Dames  v.  Cox  v.  Lee,  L  R.  4  Exch.  284. 
Hartley,  3  Ex.  300;  Read  v,  Ambridge,        4.  Bayliss  v,  Lawrence,  11   A.  &  E. 
6C.&  P.  loS;  Shipley  v,  Todhunter,  7  920;  Wills  v.  Carman,  17  Ontario  (Q^ 
C.  &  P.  &o;  Brown  v.  Lamberton,  2  B.  Div.)  223. 

Binn.  (Pa.)    35;    Bloom   v.  Bloom,   5        6.   Parmieter  v.  Coupland,  6  M.  & 

Serg,  &  R.  391;  Walton  v.  Singleton,  W.   105;    Shattuck  v.   Allen,  4  Gray 

7  S.  &  R.  (PsL.)  45* ;  Recs  v.  Strong,  (Mass.)  540;    Van  Vactor  v.  Walkup, 

fcrtjyij.  46  Cal.  124;  State  v.  Goold,  62  Me. 

Aiter  verdicty  on  a  motion  in  arrest  509;  In  re  Noyes*  Will  (Vt.),  17  Atl. 
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And  this  is  a  question  pre-eminently  for  the  jury;  whichever  way 
they  find,  the  court  will  not  disturb  the  verdict,  if  the  question 
was  properly  left  to  them.* 

This  doctrine  is  recognized  in  many  of  the  States,*  but  gener- 
ally it  is  held  that  where  the  words  are  unambiguous  and  clearly 

libellous  on  their  face,  incapable  of  an  innocent  meaning,  and  the 
case  free  from  any  evidence  tending  to  change  their  natuml 

Rep.  743;    Compare  Hart  v.  Wall,  2  C.  quests    to  charge   was  to  require  the 

P.  Div.  146;  Mulligan  v.  Cole,  L.  R.,  court  to  say  to  the  jury  what  w«s  the 

10  Q:,  B.   C49;    Capital  etc.    Bank    v.  meaning  and  import  of  the  Uuigiufe 

Henty,   5   C.    P.    Div.    514;  Hunt    v.  contained  in  the  publication,  instead  of 

Goodlake,  43  L.  J.,  C.  P.  54.  leaving  that  question  to  the  jury,  vhoK 

It  is  the  dutjr  of  the  judge  to  rule  up*  province  it  was  to  determine  it  with-^ 

•on  proper  motion  or  plea,  whether  the  out  any  intimation  or  expressira  of 

<leclaration  sets  out  a  cause  of  action,  opinion  by  the  court  in  relation  thoe- 

and  if  he  thinks  it  does,  to  define  what  to."     See  Beazley  v.  Reid,  68  Ga.  3$^ 

a  libel  is,  and  leave  it  to  the  jury  to  de-  **^***^ — Where  a  portion  of  a  {>ab- 

termine  whether  the  publication  falls  lication  relating  to  a  charge  of  ciimeb 

ivithin  the  definition.      Shattuck  v,  Al-  ambiguous,  it  is  proper  to  leaje  tk 

len,  4  Gray  (Mass.)  540.  question    as    to    whether  a  crinie  b 

1.    Odgers  L.  &  S.  95.      See  Bay  lis  oiarged  to  the  jury.    Gabc  v,  McGffi- 

V,  Lawrence,  1 1  Ad.  &  £1.  920.  nis,  68  Ind.  538. 

a.  Van  Vactor  v.  Walkup,  46  Cal.  Value.— The  judge  is  not  boiini  to 

124;  State  V.  Gould,  62  Me.j;o9;  Shat-  state  to  the   jury,  as  matter  of  U». 

tuck    V.   Allen,  4  Gray   (Mass.)    (uo;  whether  the  publication  is,  or  is  pot  a 

Curtis  V,  Mussey,  6  Gray  (Mass.)  201;  libel.     The  proper  course  for  Mm© 

Beazley  v.  Reid,  68  Ga.  380;  Park  v,  pursue  is  to  define  to  the  jurr  ^^  ^ 

Piedmont  Ins.  Co.,  51  Ga.  510.  libel  is,  and  then  to  leave  ittothemtoik- 

CaUfomla. — In  the  action  for  a  libel,  termine    whether    the    publication  ^ 

It  is  the  province  of  the  court  to  deter-  question  does,  or  does  not,  come  withb 

mine  whether  the  language  of  the  al-  that  definition.     State  v.  Goold,  62  Me 

leged  libel  will  bear  a  double  meaning,  5x1. 

one  of  which  is  libellous;  and  when  the  In  Karylaad,  in  a  civil  action,  tt 

court  has  determined  that  it  will  bear  question  whether  a  publication  n  libel 

such  double  meaning,  it  is  the  province  lou«  or  not  is  for  the  court    N^ley ' 

of  the  jury  to  determine  in  which  sense  Farpow,  60   Md.   158;    45  Am.  Rf? 

it  was  used.    Van  Vactor  v.  Walkup,  715. 

46  Cal.  124.    See  Clarke  v.  Fitch,  41  HasMOhiiMtto.— It  is  the  duty  of  ^ 

Cal.  473.  judge  to  rule,  upon  proper  rootioD  ar 

Oaor^. — In  Park  v.  Piedmont  Ins.  plea,  whether  the  declaration  set*  out  J 

•Co.,  51   Ga.  510,   Justice    Warner  cause  of  action,  and,  if  he  tlunk*  ^ 

«aid:  "Whether  the  language    of   the  does,  to  define  what  a  libel  is, and  tc^'>^ 

publication  did  or  did  not  charge  the  it  to  the  jury  to  determine  whether  tb? 

plaintifis  with  having  embezzled  the  de-  publication  falls  within  the  defimti<& 

fendant's  mone^,  or  whether  it  charges  Shattuck  v,  Allen,  4  Gray  (Mass-1  :^ 

them  with  having  fraudulently  appro-  lUjMOiuri  Revised    Statutes,  k  ^^ 

printed    the    defendant's    money,    are  which  provides  that,   *'in  all  proves 

questions  of  fact  for  the  jury  to  deter-  tions  for  libel   or    verbal  slander  ©? 

mine  from  the  plain  and  unambiguous  truth  thereof  may  be  given  in  thee^*: 

language  of  the  publication  itself,  with-  dence  to  the  jury,  and  shall  constitB^: 

out  any  intimation  or  expression  of  the  complete  defence.     And  the  jury  b*^ 

opinion  by  the  court  as  to  what  offence  the  direction  of  the  court  shtU  dete^ 

that    publication  charged  against  the  mine  the  law  and  the  fact,"  is  but  a  ^ 

plaintiffs,  or  whether  it  charged   any  assertion    of   the  rule    that   the  'f: 

offence  against  them.  Whatever  charge  should  receive  from  the  court  the  U« 

the  publication  did  prove,  the  defend-  applicable  to  the  testimony  in  thectf^' 

ant  alleged  to  be  true,  and  was  bound  and  find  the  issues  of  fact  tbervuoJ^ 

to  prove  the  truth  thereof  at  the  trial,  and  as  in  other  cases.     State  v.  Hosmer.  ^ 

that  was  the  issue  between  the  parties.  Mo.  5^3. 

The  practical  effect  of  these  two  re-  Msw  Yozk.— When    a   chaife  e  * 
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meaning,  it  is  both  the  right  and  duty  of  the  court  in  civil  actions 
to  instruct  the  jury,  as  a  matter  of  law,  that  they  are  defama- 
tory.* 

So  long  as  the  defendant's  words  are  not  absolutely  unintelligi. 
ble,  a  jury  will  judge  of  the  meaning  as  well  as  other  readers  or 
hearers  *  It  matters  not  whether  the  defamatory  words  be  in 
English  or  in  any  other  language  that  is  understood  in  England, 
whether  they  be  spelt  correctly  or  incorrectly,  whether  the  phrase 
be  grammatical  or  not,  whether  cant  or  slang  terms  be  employed, 
or  the  most  refined  and  elegant  diction.*  The  insinuation 
may  be  indirect,  and  the  allusion  obscure ;  it  may  be  put  as  a 
question  or  as  an  on  dit;  the  language  may  be  ironical,  figu- 
rative or  allegorical,*  still,  if  there  be  a  meaning  in  the  words  at 
all,  the  court  will  find  it  out,  even  though  it  be  disguised  in  a 
riddle  or  in  hieroglyphics.^  In  all  cases  of  ambiguity,  it  is  purely 
a  question  for  the  jury  to  decide  what  meaning  the  words  would 
convey  to  persons  of  ordinary  intelligence.® 

written    pubUcation    is  equivocal,  the  121;    Laughlin    v,  Bascom,  38  Iowa 

•construction  of  it  is  a  question  for  the  660;    Ryckman  v,  Delavan,  25  Wend, 

jury.    Snyder  v.  Andrew,  6  Barb.  (N.  (N.  Y.)  186;  State  v,  Jeandell.  5  Harr. 

Y.)  4r    See  Green  v.  Telfair,  20  Barb.  (Del.)  475:  Mix  v.  Woodard,  12  Conn. 

<N.  Y.)  II.  262;  Com.  V.  Runnells,  10  Mass.  518. 

1.  Smith   V.  Stewart  (Minn.),  4  N.  8.    R.    v.   Edgar,  2   Sess.   Cas.    29; 

W.  Rep.  595;    Pugh   V,  McCarty,  44  Hickley   r.  Grosjean,  6  Blackf.  (Ind.) 

Ga.  383;  s.  c,  40  Ga.  444;  Gabe  t;.  Mc-  351;    Mielenz    v,    Quasdorf,  68  Iowa 

Ginnis,  68  Ind.  ^38;  Waugh  v,  Waugh,  726. 

47  Ind.    580;    Snyder  v.  Andrews,  6  A  party  cannot  protect  himself  from 

Barb.  (N.  Y.)  43;  Matthews  v.  Beach,  an  action   by    the    mere  grammatical 

S  Sandf.  (N.  Y.)  256;  Green  v.  Telfair  structure  of  his  phrase.    Cornelius  v. 

20  Barb.  (N.  Y.)  11;  Hunt  v.  Bennett,  r.  Van  Slyck,  21   Wend.  (N.  Y.)  70; 

19  N.  Y.  173;  Pittock  V.  O'Neill, 63  Pa.  Goodrich  v.  Woolcott.  3  Cow.  (N.  Y.) 

St.  253;  Gregory  v,  Atkins,  42  Vt.  237;  231. 

Gottbehuet  v.  Hubachek,  36  Wis.  515;  4.  Southwick  v,   Stevens,  10  Johns. 

Kilber    v,  Dautermann,  28   Wis.   134;  (N.  Y.)  443;  Boy  dell  t;.  Jones,  4  M.  & 

Calkins  v.  Wheaton,  i   Edm.  (N.  Y.)  W.  446;  Saunderlin  v.  Bradstreet,  46 

Sel.    Cas.  226;  Boureseau    v,    Detroit  N.  Y.   188;    DuBost    v,  Beresford,  2 

Eve.  News   (Mich.),  .30  N.   W.   Rep.  Camp  512;  R.  v.  Brown,  11  Mod.  86; 

376;  Haight  V.  Cornell,  15  Conn.  74;  Holt,  425;    Sir  Baptist    Hicks'    Case, 

Haire  7;.  \Vilson,  9  B.  &  C.  643;  Mix  Hob.  215. 

T».   Woodward,  12  Conn.  262;  Levi  v.  6.  Com.      v,    Kneeland,    20    Pick. 

>'Iilne,   4    Bing.    19^;     Thompson     v.  (Mass.)  206;  Vanderlip  v.  Roe,  23  Pa. 

Grimes,  5  Ind.  385;  Wagaman  v.  Myers,  St.  82.    See   Harvey  v.  Board,  2  Salk. 

17  Md.  183.  626;  Page  v.   Faucet,  Cro.   Eliz.  227; 

PennsylTania.  —  Both    in   civil    and  Hoyde  v.  Cornwallis,  i  Stra.  387;  and 

criminal  cases  the  court  may  express  to  no  averment  or  innuendo  is  necessary 

the    jury    their    opinion  whether  the  to    point    their    meaning.     Forbes    v. 

j>ublication    is    libellous.     Pittock    v.  King,    i    Dowl.    P.  C.  672;   Elam  v, 

<I>'Neni,  63  Pa.  St.  -^53.  Badger,  23  111.  498;  Homer  v.  Taunton, 

Wliconatn. — In    actions    for   slander  5  Hurl.  &  Nor.  661. 

a.r&d    libel,  when,  in    law,  the   words  6.  Grant  v.  Yates  (C.  A.),  2  Times 

^^r  se  are  actionable,  it  is  the  duty  of  L.  R.,  368;  Hays  v.  Brierly,  4  Watts 

tti-c  court  so  to  instruct  the  jury.     Fil-  (Pa.)  392;  Dexter  v.  Taber,  12  Tohns. 

\y^r  V,  Dauterman,  28  Wis.  134;  Gott-  (N.   Y.)  239;  Goodrich  v.  Woolcott,  3 

l^^huet  V,  Hubachek,  36  Wis.  515.  Cow.  (N.  Y.)  231;  Demarest  v,  Har- 

S.  Odgers  L.  &  S.  97.      S^e  Gibson  ing,  6  Cow.   (N.  Y.)  76;    Calkins   v. 

-r^.   Cincinnati  Enquirer,  2  Flip.  (U.  S.)  Wheaton,  Edm.    S.    C.  (N.  Y.)  326; 
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without  that  meaning  are  not  actionable,  he  will  stop  the  case. 
So,  too,  if  the  words,  even  with  the  alleged  meaning,  are  not  ac- 
tionable (though  pleaders  seldom  err  on  that  side).^  But  in  all 
other  cases,  where  there  is  any  reasonable  doubt  as  to  the  true 
construction  of  the  words,  the  judge  leaves  the  question  to  the 
jury.* 

While  it  is  true  that  in  prosecutions  for  libel  the  defendant  has 
a  right  to  have  the  question  of  libel  or  no  libel  submitted  to  the 
jury,  it  is  equally  clear  that  it  is  a  right  which  it  is  competent  for 
him  to  waive.  If  he  chooses  to  admit  for  the  purposes  of  the 
trial  that  the  publication  in  question  is  a  libel,  he  is  no  longer  in 
a  condition  to  complain  because  the  question  is  not  submitted  to 
the  jury.  Being  admitted,  it  is  no  longer  a  question  for  either 
court  or  jury ;  and  it  is  impossible  for  the  defendant  to  be  ag- 
grieved by  any  views  the  court  may  entertain  or  express  as  to 
whose  province  it  would  be  to  pass  upon  the  question  if  the 
answer  to  it  were  not  admitted.* 

2.  Intent  of  the  Speaker. — ^The  meaning  intended  to  be  conveyed 
by  the  speaker,  is  immaterial  in  all  actions  of  defamation.* 

He  may  have  spoken  without  any  intention  of  injuring  the 
plaintiif*s  reputation,  but  if  he  has  in  fact  done  so,  he  must  com- 
pensate the  plaintiff.  He  may  have  meant  one  thing  and  said 
another;  if  so,  he  is  answerable  for  so  inadequately  expressing 
his  meaning.  If  a  man  in  jest  conveys  a  serious  imputation,  he 
jests  at  his  peril.*     Or  he  may  have  used  ambiguous  language 

515;  Eetahan  v.  Card,  15  B.  Mon.  (Ky.)  Wis.  83;  Read  v,  Ambridge,  6  C.  &  P. 

102;   Green  v.  Telfair,  30  Barb.    (N.  308;  Seton  v.  Lafone,  57  L.  T.  R.,  N.  S. 

Y.)  II.  547;   Weil  V,   Schmidt,   28   Wis.   139; 

1.  See  Twomblj  v,  Monroe,  136  Hankinson  v.  Bilby,  16  M.  &  W.  442. 
Mass.  464.  Compare  Mosier  v.  Stole,  119  Ind. 

2.  Odgers  L.  &  S.  95;  Van  V actor  244.  In  publishing  a  libel  a  man  is  pre- 
V,  Watkup,  46  Cal.  124;  Beazley  v.  sumed  to  intend  the  natural  conse- 
Retd,  68  Ga.  380;  Park  v.  Piedmont  quences  of  his  acts.  Wynne  v,  Par- 
Ins.  Co.,  51  Ga.  510;  Gabev.  McGinnis,  sons,  57  Conn.  73. 

68  ind.  538;  State  z;.  Goold,  62  Me.  511;  In    Com.     v.    Kneeland,   20     Pick. 

Shattuck  V,  A.llen,  4  Gray  (Mass.)  540;  (Mass.)     206,    it    was    held    that    the 

Snyder  v.   Andrews,  6  Barb.  (N.  Y.)  language  shall  be  construed  and  under- 

43;   Green  v»  Telfair,  20  Barb.  (N.  Y.)  stood  in  the  sense  in  which  the  writer 

1 1 ;   Lewis  v.  Chapman,  16  N.  Y.  369;  or  speaker  intended  it.    See   Kerr  v, 

Simmons   v.  Morse,  6   Jones   L.   (N.  Force,  3  Cranch  8. 

Car.)  6;  Fisher  v.  Clement,  10  Barn.  6.   Donoghue  v,  Hayes  (1831),  Irish 

&  Cres.  472;  McBrayer  v.  Hill,  4  Ired.  Exch.   266;  Foval    v,    Hallett,   10  111. 

X^.  (N.  Car.)  136;  Lucas  v.  Nichols,  7  App.  265. 

Jones  L.  (N.  Car.)  32.  The  averment  was  that  the  defendant 

Compare  Simmons    v.   Mitchell,    6  intending  to  have  it  understood   that 

.A. pp.  Cas.  ic6;  Twombly  xk  Monroe,  the    plaintiff  intended    to    produce  a 

136   Mass.  464;  Pratt  v.  Press  Co.,  30  child,  and  pretend  that  it  was  bom  of 

^Xinn.    41;    Woolnoth  v.  Meadows,   5  herself,  spoke,  etc.    Innuendo,  that  he 

E^ast  463.  thereby  intended  to  charge  the  plaintiff 

3.  State  V,  Goold,  62  Me.  511.  with  ^'attempting''  to  produce  a  false 

4.  Haire  v.  Wilson,  3  B.  &  C.  6^5;  child,  etc.  Held,  that  the  words  must 
Curtis  V.  Mussey,  6  Gra^  (Mass.)  261;  betaken  as  charffins  the  criminal  in- 
^IcKinley  v.  Rob,  20  Johns.  (N.  Y.)  tent,  not  the  criminal  attempt,  they  be- 
332.     See     Massuere    v.    Dickens,    70  ing  such  as   to  bear  that  construction. 

13  C.  of  L.— 25  385 
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not  be  sufficient  to  prove  words  which  only  amount  to  an  accusa- 
tion of  fraudulent,  dishonest,  vicious  or  immoral  conduct,  so  long 
as  it  is  not  criminal ;  or  of  a  mere  intention  to  commit  a  crime, 
not  evidenced  by  any  overt  act.*  But  it  is  not  necessary,  in 
order  to  render  words  actionable,  that  there  should  be  the  same 
certainty  in  stating  the  crime  imputed  as  in  an  indictment  for 
the  offence.* 

(Mass.)  2C4;  Sparrow  v.  Maynard,  8  for    his  own    wrongful    uses,  without 

Jones  L.  (M.  Car.)  195.  printing  the  paper  at  all,  and  I  will 

1.  Colman  v.  Godwin,  3  Doug.  91.  prove  it;  and  that  he  is  unfit  to  be  the 

2.  Miller  v.  Miller,  8  Johns.  (N.  Y.)  minister  in  our  pulpit."  Held,  sufficient 
74;  Gibbs  V.  Dewey,  5  Cow.  (N.  Y.)  charge  of  embezzlement.  Franklin  v, 
503.  Browne,  67  Ga.  272.    See  Goodrich  v. 

An  action  of  slander  cannot  be  main-  Hooper,  97  Mass.  i ;  Johnson  v.  Shields, 

tained  for  words  which  impute  a  crime,  1  Dutch,  (N.J.)  116;  Johnson  v.  Brown, 

where,  from  all  that  was  said  at  the  13  W.  Va.  71. 

time  the  words  were  spoken,  it  appears  **He  made  a    few  hundreds  in  my 

that  the  words  had  relation  to  a  trans-  8er\'ice — God  only  knows  whether  hon- 

action  that  was  not  criminal,  and  that  estly  or  otherwise,"  is  a  sufficient  im- 

they  must  have  been  so  understood  by  nutation  of  embezzlement.    Clegg  v, 

the  hearers.    Brown  v.  Myers,  40  Ohio  LafFer,  3  Moore  &  Sc.  727. 

St.  99.  Felony. — The  following  words  were 

▲borfeion. — ^The  following  words  have  htld  sufficient:  "You  have  been  cropped 

been  held  sufficiently  definite  to  consti-  for  felony."     Wiley  v.  Campbell,  5  T. 

tute  a  charge  of  abortion  and  therefore  B.  Mon.  (Ky.)  ^96;  Brite  v.  Gill,  2  T. 

actionable:  B.  Mon.  (Kv.)  65. 

"An  abortionist."    De  Pew  v,  Rob-  "He  sought  to  murder  me  and  I  can 

inson,  95  Ind.  105.  prove  it."  Freston  v.  Pinder,  Cro.  EHz. 

"She  procured  or  took  medicine,  or  308. 

poison,  to  kill  the  bastard  child  she  was  "She  would  have  cut  her  husband's 

like  to  have;  and  she  did  kill  or  poison  throat,  and  did  attempt  it."  Scot  et  ux. 

the  bastard  child  she  was  like  to  have,  v,  Hilliar,  Lane  98. 

etc."    Widrig  v.  Oyer,  13  Johns.  (N.  The    following    insufficient:  "Thou 

Y.)  124.  wouldst  have    killed  me."    Dr.  Poe's 

"She  is  in  the  family  way  and  I  can  Case,  cited  in  Murrey's  Case,  2  Buls. 

prove  by  A  that  she  has  been  taking  206. 

camphor  and  opium  pills  to  produce  an  "Sir  Harbert  Crofts  keepeth  men  to 

abortion."     Miles  v.  Vanhom,  12  Ind.  rob  me."   Sir  Harbert  Crofts  v.  Brown, 

245.  3  Buls.  167.    "He  would  have  robbed 

Arson. — So  it  is  a  sufficient  charge  of  me."  Stoner  v.  Audely,  Cro.  Eliz.  250. 

arson  to  say:  "I  believe  A  burnt  the  For  here  no  overt  act  is  charged,  and 

camp  ground."    Giddens    v.  Mirk,  4  mere  intention  is  not  criminal.    Eaton 

Oa.  364.    "It  is  the  general  opinion  of  v.  Allen,  4  Rep.  16  b. 

the  people  in  J's  neighborhood  that  he  Forgery. — The  following  words  have 

burnt    C's     gin    house."      Waters    v.  been  ^^/rf  a  sufficient  charge  of  forgery : 

Tones,  3  Port.  (Ala.)  442.    "Burning  a  "He  forged  the  deposition."    Atkinson 

bam.'*     House  v.  House,  5  Har.  &  J.  v.  Redding,  5  Blackf.  (Ind.)  39. 

CMd.)    125.    "West  sent  two  loads  of  "My   brother   Jonathan   has  forged 

bis  store  goods  to  the  Black  Hills  with  my  name  and  I  can  put  him  in  the  State 

bis  mule  teams  and  started  a  store  there  prison."     Alexander  v,  Alexander,  9 

and  then  set  fire  to  and  burned  his  store  Wend.  (N.  Y.)  141. 

building  to  get  the  insurance."     West  Where   A   charged  B    with   having 

-z/.  Hanrahan,  28  Minn.  385.  forged  a  letter  in  his  (A's)  name,  con- 

**/   never  set  my  premises  on  fire,"  taining  these  words:  "I  have  to  inform 

inras  Jkeid  sufficiently  clear  in  Cutler  v.  you  that  I  have  received  your  money, 

Outler,  10  J  P.  160.    But  see  Sweetap-  and  want  you  to  come  and  receive  it," 

pie  rr.  Jesse,  5  B.  &  Ad.  27;  Barbara's  an  action  of  slander  is  maintainable. 

Oase,  4  Rep.  20.  Ricks  v.  Cooper,  3  Hawks  (N.  Car.) 

SinlMSSleni«iit. — The  words  charge  587. 

tbat  be  ''usedand  embezzled  the  money  "This  is  a  counterfeit  warrant  made 

887 
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by  Mr.  Stone."     Stone  v.  Stnalcombe,  hanBinan  I  vHll  be  your  eitcutitmr.' 

Cro.  lac.  648.  Peake  v.  Oldham,  Cowp.  175. 

"Thou  hast  forged  a  privy  seal  and  a  But  it  Is  not  sufficient  to  uj:  'Hnt 

commission."  "  'A  commi»«lon'  shall  be  seekg    my    life."     "Because   h(  ™ 

intended  the  liing'i  commission  under  seek  his  life  lawfully  upon  juUciuit 

the   privy   seal."      Baal   v.   Baggerley,  Heitt  -d.  Yeomans,  4  Rep. :;. 

Cro.  Car.  316.  ''He   was  the  cause  oflhe  dtuh  cJ 

"You  foiled  my  name,"  although  it  Dowland's  c:hild,"becauKain*iimfbt 

is  not  stated  to   what   deed  or  instru-  innocently  cause  the  death  of  um^ 

ment.     Jones   v.    Heme,   1    Wilt.   87;  by  accident   or  misfortune.    Miller  r. 

overruling  Anon.,  3  Leon.  331.  Buckdon,  1  BuIbL  io. 

Lmiaanj. — The  followiog  words  are  a  "Thou  wouldst  have  lulled  tk.'  1« 

sufficient   charge   of   larceny:    "Cattle  here  a  murderous  infeifir)*  onljii in 

thief."     Porter  v.  Choen,  60  Ind.  338;  puted.     Dr.   Poe's   Csae,  i  Vin.  .Ah 

"When    he    (plaintiff)    was    highway  440,  i;iYe(/ in  I  Bulst.  lo6. 

commissioner   he    stole  one    thousand  The   words,  "she   is  slow  poi«:nii>| 

dollars  from  the  town."     Hays  v.  Ball,  her  husband,"  arc  capable  of  bring  "i 

7J    N,  Y.   418.     "He   stole   my  corn."  derstood    as    charging   the  gi"0|  " 

Haag  V.  Cooley,  33  Kan.  387.    "Thou  poison  with  intent  to  kill;  snd  »kr 

art  a  corn  stealer.''^    Anon.,  Cro,  Elii.  that  meaning  is  attributed  wUifm^ 

563;  Smith  V.  Ward   (1624),  Cro.  Jac.  proper  innuendoes,  and  there  ii  sui 

S74.  cient  evidence  to  support  a  (indii^llu 

Gybbons    asked    May;    "Have    you  they  were  so  intended, a nonsuiist**! 

brought    home   the   forty   pounds  you  be  denied.    Campbell  t.  CsmpWLi 

stole  ?"  Htld,  that  an  action  lay.     May  Wis.  90. 

V.  Gybbons,  Cro.  Jac.  56S,  Paflorj.— The   following  words  !u> 

■'Thou  hast  stolen  our  lieeB,  and  thou  been  held  a  sufficient  charge  of  pc 

art  a  thief."     After  verdict  it  was  con-  jury:  "You  swore  to  a  lie  before  tl 

tended   that   larceny   cannot   be   com-  erand   jury."      Perselly  f-  Bacon.  : 

mitted   of  bees,  unless   they  be  hived;  Mo.  330. 

but  the  court  held  that  the  subsequent  "You   swore  to  a  lie  for  which  v. 

words  "thou  art  a   thief  showed   that  now  stand  indicted.''     Pelton  t.  ^^ 

the  larceny  imputed  was  of  such   bees  3  Cai.  (N.  Y.)  73. 

as  could  be  stolen.     Tibbs  v.  Smith,  3  "He  Is  perjured."     Hopkins  r.  B- 

Salk.  325;  Sir  ThoB.  Raym.  33;  Minors  die,  i  Cai.  (N.  Y.)  347;  Greenr.Loi 

V.  LeefoVd,  Cro.  lac.  114.  1  Cai.  {N.  Y.)  91. 

So  a  charge  01  being  "privy  and  con-  "He  has  sworn  to  a  damned  lie  »^ 

senting  to"  a  larceny  la  actionable.  Mot  will  put  him  through  foril  ititcwU 

tf  Hx.  V.  Butler,  Cro.  Car.  336.  all  I  am  worth."     Crone  v.  AngelL 

"He  ts  a  pickpocket;  he  picked  my  Mich.  340. 

pocket  of  my  money,"  was  once   held  "He    swore    falsely     before   Sqi 

an  insufficient  charge  of  larceny.  Watts  A,  and   I   can   prove  it."    Suffonl 

II.  Rymes,  1  Lev.  51.  Green,  1  Johns.  (N.  Y.)  505. 

But  now  this  would  clearly  be  held  "He  has  sworn  falsely;  hehiflit' 

sufficient.     Baker  v.   Pierce,   supra,    1  false  oath  in  Squire  J's  court;"  w. 

Ld.  Raym.  959;  Slebbing  It.  Warner,  II  has   falsely    and   maliciously   cl^ 

Mod.  255.'  upon  me  the  crime  of  perjury."   ^^ 

"He  was  pot  Into  the  roundhouse  for  v.  Clark,  2  Johns.  (N.  Y.)  10. 

stealing  ducks  at  Crowland."  Beavorw.  "He  perjured  himself."    Ssnifw 

Hides,  1  Wils.  300  Gaddls,  13  111.  319;  see  Holi  r.Tui 

KurdBT.— So  it  is  a  sufficient  chai^  78  Kv.  433. 

of  murder  to  say:  "They  have  killed  "Vou  are  forsworn,"  withoul  n 

my  son  and  are  trying  to  cheat  me  out  is  insufRcient  in  England.    Sunhq 

of  my  land;"  or  "in  room  of  her  try-  Blith,4  Rep.  15;  Holt  f.  ScholefielJ 

Ing  to  help  him   she  seemed  to  do  all  R.691;  Hall  v.  Weedon,  S  HJi^- 

she   could    to    hurry   him  out  of   the  But  to  say  they  "did  not  scruple  tp 

world."      O'Connor   v.   O'Connor,   34  affidavit  men,"''  is  sufficient.    Rt* 

Ind.  218.  Garvan,  Re  Read  and  Huggonwa 

"Thou  hnst  killed  thy  master's  cook."  "Thou   art   forsworn   in  a  "Ui 

Cooper  V.  Smith,  Cro.  Jac.  423.  record,  and  that  I  will  prove  1"  ■" 

"I  am  thoroughly  convinced  that  you  sufficient;   though    it   was  irgvpl 

are  guilty  of  the  death  of  Daniel  Dolly,  verdict  that  he  might  only  h»'t 

and   rather   than   you    should  want  a  talking  in  the  court  house  and  "^ 
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To  support  an  action  for  words  spoken  or  published  of  a  per- 
son in  relation  to  his  profession  and  office  it  must  be  averred  that 
they  were  spoken  by  the  defendant  while  the  plaintiff  was  hold- 
ing such  office  or  pursuing  such  employment.'  But  it  is  un- 
necessary that  the  defendant  should  expressly  name  his  office  or 
restrict  his  words  thereto ;  it  shall  be  intended  that  he  was  speak- 
ing of  him  in  the  way  of  his  office  or  trade  * 

It  is  not  necessary  that  the  defendant  should  in  so  many  words 
expressly  state  the  plaintiff  has  committed  a  particular  crime.* 

sworn  himself;  but  the  court  keld  that  *'Thou  has  made  a  seditious  sermon, 

the  words  would  naturally  mean  for-  and  moved  the  people  to  sedition  this 

sworn  while  giving  evidence  in  some  day."    Philips  (B.  D.)  v.  Bad  by,  1582, 

judicial  proceeding  in  a  court  of  record,  cited  4  Rep.   19.    But  to  say   merely 

Ceely  v,  Hoskins,  Cro.  Car.  509.  "Thou  art  a  rebel/'  was  adjudged  not 

Plaintiff  had  recently  given  evidence  actionable.     Fountain  r.  Ragers,  (1601) 

in  an  action  against  defendant,   who  Cro.  Eliz.  878. 

thereupon  wrote  and  published  of  him:  1.   Dole  v.  Van  Rensselaer,  i  Johns. 

*'The  man  at  the  sign  of  the  Bible  is  no  Cas.  (N.  Y.)  330;  Bellamy  v.  Burch.  16 

slouch  at  swearing  to  an   old  story."  M.  &  W.  590;  Buck  v,  Hersey,  31  Me. 

Held^   that    if   these    words    did    not  5^8;  Ayres  v.  Toulmin,  41  N.  W.  Rep. 

amount  to  a  charge  of  actual  perjury,  (Mich.)  Sec;    Harvinger  v.   Fuller  10 

they  at  least  imputed  that  he  swore  with  Abb.  (N.  Y .)  N.  Cas.  9. 

levity  without  due  regard  to  the  solem-  In  slander  for  words  spoken  respect- 

nity  of  an  oath;  and   therefore,  being  ing  the  plaintiff's  trade,   if  the  words 

written,    were    actionable.      Steele    v,  assume  that,  at  the  time  they  were  spo- 

Southwick,  9  Johns.  (N.  Y.)  314.  ken.  the  plaintiff  was  engaged  in  such 

Tbief. — ^There  is  no  material  differ-  trade,  there  is  no  need  of  proving  that 

ence  between  the  statements,  *'You  are  fact.     Hesler  v.  Degant,  3  Ind.  501. 

either  a  thief  or  you  got  the  book  from  Qn«8tlon    for    the    Jury. —  Whether 

a  thief,"  and  '*  Y  ou  are  a  thief,  or  you  words  were  spoken  of  a  man  in  certain 

got    the  book   from    a  thief,*'   neither  capacity,  is  a  question  of  fact  for  the 

being  an    unqualified    statement    that  jury.     Doyley  v.  Roberts,  3  Bing.  N. 

the  person  spoken  of  is  a  thief.    Black-  C.  83c;  Tomlinson    v,  Brittlebank,   i 

well  V.Smith,  8  Ma.  App.  43.  Har.  &  W.  573;  Skinner  v.  Grant,  13 

. — ^The  followmg  words  have  Vt.  456;  Sibley  v.  Tomlins,  4  Tyrw.  90. 


been  held  a  sufficient  charge  of  treason  2.   To  say  of  a  clerk,  "He  cozened  his 

or  sedition.  master*'  is  actionable,  though  the  de- 

**Thy     master    is  no  true  subject."  fendant    did  not  expressly   state  that 

Waldegrave  v,  Agas,  Cro.  Eliz.  loi ;  Sed  the  cozening  was  done  in  the  execution 

gu4Erey  Fowler  v,  Aston,  Cro.  Eliz.  368.  of  the  clerk's  official  duties;  that  will  be 

**Thou  hast  committed  treason   be-  intended.     Reignald's  Case  Cro.  Car. 

yond  the  seas;  for  there  is  a  violent  in-  563;  Reeve  v.  Holgate,  2  Lev.  63. 

tendment  that  he  committed  treason  to  To  say  of  a  trader,  **He  has  been  ar- 

the   State  here,  and   not  to  a  foreign  rested  for  debt,"  is  actionable,  though 

State.     Lewis  v.  Coke,  Cro.  Jac.  424.  no  express  reference   be  made  to  his 

**He  consented  to  the  late  rebels  in  trade  at    the'  time   of  publication;  for 

the  North."     Stapleton  v.  Frier,  Cro.  such  words  must  necessarily  affect  his 

£liz.  351.  credit  in  his  trade.    Jones  v.  Littler,  7 

'^Thou  art  a  rebel,  and  all  that  keep  M.  &  W.423;  10  L.J.  Ex.  161. 

thee  company  are  rebels,  and  thou  art  8.   Zeliff  t/.  Tenmngs,  61    Tex.  458; 

not  the  Queen's  friend."     Redston  v,  Wilson  v,  McCroy,  &  Ind.  170;  Mor- 

Eliot,  Cro.  Eliz.  638.  gan  v.  Livingston,  2    Rich.  (S.  Car.) 

**Thou  art  an  enemy  to  the   state."  573;  Gorham  x'.  Ives,  3  Wend.  (N.  Y.) 

Charter  v,  Peter,  Cro.  Eliz.  602.  534;  Sewell  v.  Catlin,  3  Wend.  (N.  Y.) 

"He  has  the  pretender's  picture  in  his  291;  Gibson  r.  Williams,  4  Wend   (N. 

room,  and  I  saw  him  drink  his  health.  Y.)  330. 

^nd     he    said    he  had  a  right  to  the  In  actions  of  slander  it  is  not  neces- 

«rown."     Fry  v.  Came  (172^),  8  Mod.  sary  that  the    language   used    should 

aS^\  How  V,  Prin  (1702),  Holt  652.  charge  the  commission  of  a  crime  with 

389 
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So  where  a  chaise  is  made  against  a  trader,  it  need  not  be  con- 
veyed in  positive  and  direct  language.'     Any  words  whicb  dis- 

iuch  technical  accurmcj'u  would  be  re-  No   action   lies   for  uidi  vonli  u 

quired  in  an  indictment;  words  calcu-  "Thou    deitervctt   to  be  hangcdf  [« 

lated  to  Induce  those  who  heard  them  here  no   fact   i«    asEerted  igiiDil  ^ 

to  believe  thattheperson  ofwhom  thev  plaintifT.     Hake  v.   Molton,  Roll. Abr 

are  spoken  is  guilty  of  a  crime  are  suf-  ^3;  Cockaine  v.  Hopkini,  i  Lei.  114- 

ficient  to  support  the  action.     Zellff  v.  But  it  is  actionable  to  m;,  "1  m  °f 

Jennings,  Gi  Tex.  45S.  opinion  that  such  a  privv  couodllm '« 

Words    calculated     to     induce    the  a  traitor,"  or,  "I  thlnV  such  s  judp  s 

hearers  to  susfiect  that  the  plaintiff  was  corrupt,'' PerWvNDH  am  andSou'^ 

^illy  of  the  crime  alleged  are  action-  IJ.,  and  North,  C.  J.,  in  LardTaRK- 

able.     Dmmcnond  v.  Leslie,  5  Blackf.  hend  v.  Dr.  Hughes.  1  Hod.  166. 

(Ind.)  4.(3-  So,   too,   if  the   charge  iDcidmlill,' 

Words  amounting  to  charge  that  the  slips  into  a  conversationonanothcrmil- 

plalntiff  had  committed  a  penitentiary  ter,  an  action  lies;  as.  where  the  defcod- 

otfence,  but  that  he  was  Insane  when  he  ant  said;    "Mr.   Wingfield  vn  wy 

committed     it,     are     not      actionable,  thought  well  of  mc  since  Gnvct  iit 

Abrams  f.   Smith,  8  Blackf  (Ind.)  9c.  steal  my  lamb;"  and  it  wsi  itii'^ 

The  following  words  have  been  held  Graves  could  sue.     Graves' Cik.  Cm 

to  convey  an  imputation  with  sufdcient  Eliz.  3S9. 

certainty  and  precision:     "He  has  Iw-  Or,  "I   dealt   not   so  unkindlj  "0 

come  BO  inflated  with  self  importance  you  when  you  stole  a  sackofmrconi 

by  the  few  hundreds  made  In  my  ser-  Cooper  i'.  Hawkesweil,  1  "'  '" 

vice — God   only   knows  whether  hon-  '  '-'--" ' 

estly  orotherwise;"forthisi6aninBinua-  ,                       „. 

tioo  of  embezzlement.     Clegg  v.  LafTer,  glad  to  know  how  many  popish  p"* 

3  Moore  &  Sc.  727.  enter   the   nunneries   at    Scortoo  b 

"I   thinit    in    my  conscience    If   Sir  Darlington  each  week?  and  slso  >»' 

John  might  have  his  will,  he  would  kill  many     infants     are     bom     in    ttm 

the  kicg;"  for  this  is  a  charge  of  com-  evei7  year,  and  whatbeconKsortbcn 

passing  the   king's  death.     Sidnam  v.  whether  the  holy  fathers  brii^thcniii 

Mayo,  I  Roll.  Rep.  4J7;  Peake  v.  Old-  or  not,   or  whether  the  Innocrati  t 

ham,  Cowp.  275.  murdered  out  of  hand   or  not''   .^1 

"Thou  art  a  corn  stealer;"  in  spite  of  dbrsom,  B.,  directed    the  jury  thit 

the  objection  "that  it  might  be  that  the  they  thought  the  defendant,  b_r  sAi: 

corn  was  growing,  and  so  no  felony."  the  question,  meant  to  tuttrt  ihc  fv 

Anon.,  Cro.  £liz.  563.  Insinuated,    the   passage    wu  s  li^ 

So,  where  the  defendant,  on  hearing  R.  if.  Gathercole,  i  Lew.  C.  C.  13;.:: 

that  his   barns  were  burnt  down,  said:  Though     the     sentence    be   in  ' 

"I  cannot  imagine  who  it  should  be  but  form   01    a   question,   the   words  k^ 

the  Lord   Sturton."     Lord   Sturton  i>.  amount  to  an  affirmative  charge   N< 

ChafGn,  Moore  141.  son  v.  Stafl,  Cro.  lac.  4^2;  Mij-^.' 

To   state   that  criminal   proceedings  bons,  Cro.  Jac.  568.     But  see  BW 

are  about  to  be  taken  against  the  plain-  HoUoway.  8  T.  R.  150. 

tiff  («.  ^.,  that  the  attorney  general  had  So,  a  slander  majr  be  convejed  i" 

directed  a  certain  attorney  to  prosecute  question  and  answer,  or  in  a  Kn'' 

him   for    perjurv),    is    actionable,    al-  questions    and    answers.    Gainlord 

though  the  speaker  does  not  eipressly  "Tuke,  Cro.  Jac.  536;  Haywood  r.  -"»' 

assert  that  the  plaintiff  is  guilty  of  the  ler,  1  Roll.  Abr.  50;  Wardt'.Re.TDiil 

charge.   Roberts  v.  Camden,  9  East  93;  cited  Cowp.  378. 

Tempest  v.  Chambers,  i   Stark,  67.  1.  Vivian  v.  Willet,  3  Salk.  Jj6. 

But  where   the   defendant  said:     "I  The  words:  "I  iielieve  all  is  i>o(* 

have  a  suspicion  that  you  and  B  have  with    Danie!    Vivian;    there  be  iw 

robbed  my  house,  and  therefore  I  take  merchants  who  htive   lately  fult^' 

you  into  custody,"  the  jury  found   that  I  expect  no  otherwise   of  Dsnifl  ^ 

the  words  did  not  amount  to  a  direct  ian;"  were  held  10  convev  »n  iinf 

charge   of   felony,   but  only  indicated  tlon  with  sufficient  certaintv  snd  ! 

what  was  passing  in  defendant's  mind,  cision;  for  this  is  a  charge 'of  p™ 

Tozer  -a.  Inashford,  G  Ex.  539;  Harrison  pecuniary   embarrHSGnient.    Vinst 

*.  King,  4  Price  46.  Willet,  3  Salk.  3*6. 
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tinctly  assume  or  imply  the  plaintiff's  guilt  are  sufficient.^  But 
words  merely  imputing  to  the  plaintiff  a  criminal  intention  or 
design  are  not  actionable  so  long  as  no  criminal  act  is  directly  or 
indirectly  assigned.*  So,  too,  words  of  mere  'suspicion,  not 
amounting  to  a  charge  of  felony,  are  not  actionable ;  and  no  in- 
nuendo can  make  them  so.^ 

A  libellous  charge  may  be  sufficiently  conveyed  by  a  mere  ad- 
jective.* So  if  the  defendant  is  obviously  only  repeating  gossip, 
not  asserting  the  charge  as  a  fact  within  his  own  knowledge.^ 

2.  Certainty  ai  to  the  Penon  Defuned. — The  defamatory  words 
must  refer  to  some  astertained  or  ascertainable  person,  and  that 
person  must  be  the  plaintiff.^  If  the  words  used  really  contain 
no  reflection  on  any  particular  individual,  no  averment  or  innu- 
endo can  make  them  defamatory.  ''  An  innuendo  cannot  make 
the  person  certain  which  was  uncertain  before."  ^ 

^'So  two  djers  are  gone  off,  and  for  vice  as  to  the  propriety  of  informing  the 

aught  I  know  Harrison  will  be  so  too  plaintiff  of  the  charges.    Bronstetter  v, 

witliin  this  twelvemonth.    Harrison  v.  borough,  8i  Ind.  531. 

Thomborough,  10  Mod.  196.  "I  heard  you  had  run  away"  (jc.from 

1.  Odffers  on  L.  &  S.  12c.  XP^^  creditors).     Davis  v,  Lewis,  7  T. 

t.  MclCee  v.  Ingalls,  5  111.30;  Seaton  R.  17. 

V.  Cordray,  Wright  (Ohio)   loi;  Wil-  **Thou  art  a  sheep  stealing  rogue,  and 

son  V.  Tatum,  8  Jones  (N.  Car.)  L.  joo.  Farmer  Parker  told  me  so."    Gardiner 

See  Bunton  v.   Warley,  4  Bibb  (Ky.)  v.  Atwater,  Sayer  265. 

38;  St  Martin  v,  Desnoyer,  i  Minn,  i  c6.  **One  told  me  that  he  heard  say  that 

8.  Dickey  v.Andros,  32  Vt.  55;  Smith  Mistress  Me^gshad  poisoned  her  first 

'V.  Gaffard,  31  Ala.  45;  Fozer  v.  Mash-  husband."      Meses    v,    Griffith     {vel 

ford,  6  Ex.  539.  Griffin),  Cro.  Eliz.  400;    Moore  408; 

4.  Osbom  V.  Pool,  i  Ld.  Raym.  236.  Read^s  Case,  Cro.  Eliz.  645. 

"Thou  art  a  leprous  knave."    Taylor        6.  Odgers   L.  &   S.  127;   Harper  v. 

V.  Perkins,  Cro.  Jac.  144.  Delp,  3  Ind.  225;  Parker  v.  Raymond, 

"He  is  a  bankrupt  knave,"  spoken  of  3  Abb.  Pr.  (N.  Y.)  343;  Hall  v.Blandy, 

a  trader.   Squirez/.Johns,  Cro.Jac.  585;  i  Y.  &J.  480;  Van  Vechten  v.  Hop- 

Loyd  V,  Pearse,  Cro.  Jack.  424.  kins,  5  Johns.  (N.  Y.)  211;  Rhodes  v, 

"Thou  art  a  broken  fellow."     Anon.,  Naglec,  66  Cal.680;  DeWitt  v.  Wright, 

Holt,  652.  57  Cal.  576;  Crane  v.  O'Reilly,  11  N. 

*^Mr.    Bittridge    is    a    perjured    old  Y.  St.  Rep.  277;  McCallum  v,  Lambie, 

Icnave."    Bittridge*s  Case,  14  Rep.  19;  145  Mass.  334;  Brashear  v.  Shepherd, 

Orawford  v.  Blisse,  2  Buls.  150.  Sneed  (Ky.)  249.    See  Brown  v.  Lam- 

"A    libellous   journalist,"  a   phrase  berton,  2  Binn.  (Pa.)  34;  Carr  v.  Shelor, 

-which  will  be  taken  to  mean  that  the  2  Munf.  ( Va.)  193;  Dicken  v.  Shepherd, 

plaintiff  kabHually  publishes  libels  In  22  Md.  300;  Harvey  v.  Coffin,  ^  Blackf. 

his  paper,  not  that  he  <>iictf  published  <>i«tf  (Ind.)   566;    Baldwin    v.   Hildreth,  ia 

libel    merely.    Wakley    v.  Cook    and  Gray  (Mass.)  221;  Petsch  v,  St.  Paul 

Healev,  4  Exch.  511.  Dispatch  Print.  Co.  (Minn.),  41  N.  W. 

5.  I^inch  V.  Finch,  21  S.  Car.  342;  1034;  Hakewell  v,  Ingram,  28  Eng.  & 
Branstetter  v,  Dorrough,  81  Ind.  531;  Eq.  413;  Doan  v.  Kelley  (Ind.),  23  N. 
Dole  V,  Lyon,  10  Johns.  (N.  Y.)  447;  E.  Rep.  266. 

Johnston  v.  Stebbins,  5  Port.  (Ind.)  7.  Miller  i;.  Miller,  8  Johns.  (N.  Y.) 
364;  Read's  Case,  Cro.  Eliz.  645;  Earl  74;  Odgers  L.  &  S.  127;  Dottarer  v. 
of  Northampton's  Case,  12  Rep.  134.  Bushey,  16  Pa.  St.  208;  Swan  v.  Tap- 
It  is  actionable  to  repeat  in  good  pen,  5  Cush.  (Mass.)  104;  Rolla  v.  FaN 
faith  slanderous  words  concerning  an-  low,  7  Blackf.  (Ind.)  377;  Frank  v. 
other,  on  an  occasion  not  privileged.  Dunning,  38  Wis.  270;  Sanderson  v. 
^liough  at  the  same  time  a  disbelief  in  Caldwell,  45  N.  Y.  ^98;  Solomon  v. 
t.^eir  truth  be  expressed,  and  the  pur-  Lawson,  8  Q^,  B.  823;  Ingram  v.  Law- 
pose  of  the  repetition  be  to  obtain  ad-  son,  6  Bing.  N.  C.  212. 
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the  parties,  and  also  of  any  subsequent  article  referring  to  the 
former  one  or  of  any  statement  or  declaration  made  by  the  de- 
fendant as  to  the  person  referred  to.*  The  plaintiff  may  also 
call  at  the  trial  his  friends,  or  those  acquainted  with  the  circum- 
stances, to  state  that  on  reading  the  libel  they  at  once  concluded 
that  it  was  aimed  at  the  plaintiff.* 

If  the  application  to  a  particular  individual  can  be  generally 
perceived,  the  publication  is  a  libel  on  him,  however  general  its 
language  may  be.* 

lou;   Baldwin  v,  Hildreth,    14   Gray  8.  Odgers  L.  &  S.  129. 
(Mags.)  221.     See  Brown  v,  Lamber-  "Whether  a  man  is   called  by  one 
ton,   2    Binn.  (Pa.)    34;    Brashear   v,  name,  or  whether  he  is  called  by  an- 
Shepherd,  Sneed  (Ky.)  249;   Miller  v.  other,  or  whether  he  is  described  by  a 
Maxwell,  16  Wend.  (N.  Y.)  9.  pretended    description    of   a   class    to 
1.  Barwell  v,  Adkins,    i    M.  &  Gr.  which  he  is  known  to  belong,  if  those 
807;  Knapp  V,  Fuller,  55  Vt.  311;    Od-  who  look  on  know  well  who  is  aimed 
gers  L.  &  S.  129;  Dalton  v.  Gill,  25  Hun  at,  the  very  same  injury  is  inflicted,  the 
(N.  Y.)  120.  very    same  thing    is   in   fact  done,  as 
t.  Mix  V.  Woodward,  12   Conn.  262;  would  be  done  if  his  name  and  Chris- 
Miller  V.Butler,  6  Cush.   (Mass.)  71;  tian  name  were  ten  times  repeated.  Per 
Morgan  r.  Livingston,  2  Rich.  (S.  Car.)  Lord  Campbell,  C.  J.,  in  Le  Fanu  v, 
573;    Leonard    v.    Allen,     11     Cush.  Malcolmson,  i  H.  L.  C.  668. 
(Mass.)   241 ;  McLaughlin   v,  Russell,  A  libel  was  published  on  a  "diaboli- 
17   Ohio  475;    Goodrich  v.  Stone,   11  cal  character,"  who,  "like  Polyphemus, 
Mete.  (Mass.)  486;  Goodrich  v.  Davis,  the  man-eater,  has  but  one  eye,  and  is 
11  Mete.  (Mass.)  473;  White  r.   Say-  well  known  to  all  persons  acquainted 
ward,  33  Me.  322;  Allensworth  v.  Cole-  with  the  name  of  a  certain   noble  cir- 
man,    5    Dana    (Ky.)   315;    Smart  v,  cumnavigator."    The  plaintiff  had  but 
Bianchard,  42  N.  H.  137;  Smawley  v,  one  eye,  and  his  name  was  T Anson;  so 
Stark,  9  Ind.  385;  Tompkins  v.  Wise-  it  was  clear  that  he  was  the  person  re- 
ner,    i  Sneed  (Tenn.)  458;    Common-  ferred    to.      PAnson  v.    Stuart,   i    T. 
wealth    V.     Buckingham,     Thatcher's  R.  748;  Fleetwood   x'.  Curl,  Cro.  Jac. 
Crim.  Cas.  29;  Bourke  v.  Warren,  2  C.  557. 

&  P.  307;  Broome  v,  Gosden,  i  C.  B.  Defendant  wrote   and   published   of 
728.  plaintiff,  a  bookseller,  "The  man  at  the 
If    asterisks    be  put  instead  of  the  sign  of  the  Bible  is  no  slouch  at  swear- 
name  of  the  party  libelled,  it  is  suffi-  ing  to  an  old  story."    The  sign   over 
cient  that  those  who  know  the  plaintiff  plaintiff's    shop    was  a  book,  lettered 
should  be  able  to  gather  from  the  libel  "Bible,"  and  he  had  recently  given  evi- 
that  he  is  the  person  meant.    It  is  not  dence  against  defendant  in  another  ac- 
necessary  that  all  the  world  should  un-  tion.      Held^    that    he    could   recover. 
derstand  it,  so  long  as  the  meaning  of  Steele  t.  Southwick,  9  Johns.  (N.  Y.) 
the  paragraph  is  clear  to  the  plaintifTs  214. 
acqusftintances.      Bourke  v,  Warren,  2  So  if  a  man  savs  to  a  plaintiffs  ser 

c.  &  P.  307- 

4ii  Van  Vetchen  v.  Hopkins,  5  Johns. 
^>4.  Y-)  211,  it  was  held  that  in  an  ac- 
tion   for  a  libel,  the  plaintiff  could  not 

■yrove    by  witnesses  that  from   reading  Brown.     So  if  the  defendant  had  said, 

he    lit>el    they  believed  the  person  in-  "Thy  master,"  simpliciter;  or  to  a  son, 

ended   in  the   libel    was  the  plaintiff.  "Thy  father;"  to  a  wife,  "Thy  husband." 

>ee  Oibson  v.  Williams,  4  Wend.  (N.  Per  Haughton,  T.,  in  Lewes  v,  Wal 

r. )  3^0 '1  People  V.  Parr,  25  Week.  Dig.  ter,  3  Bulstr.  226;  Brown   v.   Low  or 

13;      ^^cCue  V.  Ferguson,  73  Pa.  St.  Lane,  Cro.  Jac.  443;    Waldergrave  v. 

^3;    Rangier  v.  Hummell,  37  Pa.  St.  Agas,  Cro.  Eliz.  191. 

50;     Snell  V.  Snow,  13  Mete.  (Mass.)  But  if  the  defendant  said  to  a  master, 

78;     F^ittsburgh    R.   Co.   v,   McCurdv  "One  of  thy  servants  hath  robbed  me," 

^SL.)  ^  Cent  Rep.  719;  Briggs  v.  Bryd,  in  the  absence  of  special  circumstances 

;    Xred.  (N.  Car.)  353.  no  one  could  sue;  for  it  is  not  apparent 
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And  it  must  be  pleaded  if  relied  upon  by  way  of  justification 
or  in  mitigation  of  damages.* 

A  plea  of  justification  of  a  libel  charging  that  the  libellers  "be- 
lieve from  circumstantial  evidence  "  that  the  plaintiff  is  guilty 
of  the  offence  imputed,  will  not  be  sustained  by  mere  proof  of 
the  belief.  The  guilt  must  be  proved,  and  by  such  evidence  as 
would  convict  the  plaintiff  if  he  were  on  trial  for  the  offence.* 
So  the  defendant  cannot,  under  the  general  issue,  with  notice 
filed  by  him  that  he  will  "  prove  the  truth  of  the  words "  of 
which  the  plaintiff  complains  in  his  declaration,  give  in  evidence 
any  matter  of  justification,  such  notice  not  stating  the  precise 
charges  on  which  the  defendant  relies  as  justification  of  the  words 
spoken.* 

Where  the  truth  of  the  words  is  pleaded  in  justification,  the 
burden  of  the  issue  is  upon  the  defendant.*     The  falsehood  of  all 


133;  England  v.  Bourke,  3  Esp.  80. 
1.  Danaghue  v.  Gaffj',  53  Conn.  43; 
Curtis  V.  Perkins,  66  Barb.  (N.  Y.)  610; 
Hagan  v.  Hendey,  18  Md.  177;  Bar- 
rows V.  Carpenter,  i  Cliff  (U.  S.)  204; 
Frederitze i».Odenwalder,2  Yeates  (Pa.) 


Mo.  432;  Ellis  ZK  Buzzell,  60  Me.  209; 
II  Am.  Rep.  204;  Scott  v.  Fleming,  17 
111.  App.  561;  Matthews  t/.  Huntley.  9 
N.  H.  146;  Tunnell  v.  Ferguson,  17* Hi. 
App.  76:  Kincade  v.  Bradshaw,  3 
Hawks  (N.  Car.)  63;  Riicj  v,  Norton, 


243;  Manning  v.  Clement,  7  Bing.  610;  6^  Iowa  306;  Sloan  v,  Gilbert,  12  Bush 
Beardsley   v.  Bridgmen,  17  Iowa  290;  <Ky.)  51;    23  Am.  Rep.  708;  Kidd  v. 
Wormotih  t^.  Cramer,  3  Wend.  (N.Y.)  Fleek,  47  Wis.  443;  McBee  r.  Fulton, 
-595;  Ankin   v.  Westfall,  14  Johns.  (N.  47  Md.  403;  28  Am.  Rep.  465;  Barfield 
Y.)  233;  Thomas  v.  Dunaway,  30  111.  r.  Britt,  2 Jones  (N.  Car.)  41;  62  Am. 
373;  rorter  v.  Botkins,  ^9  Pa.  St.  484;  Dec.  190;  Bell  r.  McGinness,  40  Ohio 
Thompson  v.  Bowers,  i  Doug.  (Mich.)  St.   204;  48   Am.  Rep.  673.  ,  Compare 
321 ;  Huson  x'.  Dale,  19  Mich.  17;  2  Am.  Buckley  v.  Knapp,  48  Mo.  152. 
Kep.  66;  Treat  v.  Browning,  4  Conn.  In  many  cases  it  is  held  that  in  order 
408;  10  Am.  Dec.  156;  Duval  t'.Davev,  to  support    a    plea  of  justification,  the 
32  Ohio  St  604;  Padgett  V.  Sweeting,  65  same  degree  of  evidence  is  required  as 
Md.  404;  Sweeney  v.  Baker,  13  W.  Va.  would  be  necessary  to  convict  the  plain- 
158;  31  Am.  Rep.  757;  Sheahan  v.  Col-  tiff  on   a  criminal  prosecution  for  the 
lins,    20    111.  325;  71    Am.   Dec.   271;  offence.     Byrket  v.  Monohon,  7  Blackf. 
Hutchinson   v.  'Wheeler,   35   Vt.   330;  (Ind.)    83;   41   Am.  Dec.   212;  Burck- 
Scott  V.  McKinish,  15  Ala.  662;  Bour-  halter  v.  Coward,  16  S.  Car.  435;  Will- 
land  V.  Eidson,  8  Gratt.  (Va.)  27;  Jarni-  iams  v.  Gunnels,  66  Ga.  521;  Corblcv 
fan    V.  Fleming,  43  Miss.  710;  5  Am.  v.  Wilson,  71  111.  209;  22  Am.  Rep.  98; 
Icp.  514;  Knight  V.  Foster,  39  N.  H.  Merk  v.  Gelzhaeuser,  50  Cal.  631;  New- 
576;    Kelley  v,  Dillon,  5  Ind.  426.  bit  v.  Statuck,  35  Me.  315;  58  Am.  Dec. 
2.    Blickenstaff  v.  Perrin,  27  Ind.  ^27.  706;  Tucker  v.  Call,  4^  Ind.  31;  Ellis 
It  is  a  good  defence  in  an  action  for  v.  Lindley.  38  Iowa  4&1;  Fountain  v. 
libel  that  the  alleged  libel  was  in  the  West,  23  Iowa  9;   92  Am.   Dec.  406; 
nature  of  a  privileged  communication,  Snyder  v.  Andrews,  6   Barb.  (N.  Y.) 
and  although  perhaps  not  true,  was  be-  43;  State  i^.  Phillips,  10  Humph.  (Tenn.) 
Jieved  to  be  so  by  the  publishers  who  461. 

acted   without  malicious  intent.     Holt  Where  a  defendant  to  a  suit  for  libel 

r'.  Pearsons,  23  Tex,  9.     See  Suydam  r,  pleads    justification,    he    assumes    the 

iVfoflTat,  I  Sandf  (N.  Y.)  459.  burden  of  proof,  and  is  entitled  to  open 

8-    Powers    v,   Presgroves,    38  Miss,  and      close.        Stith     v.    Fullinwieder 

827.  (Kan.),  19  Pac.  Rep.  314. 

<#.     I-Ieilman  v.  Shanklin,  60  Ind.  424;  In  a  civil  action  for  libel,  where  de- 

^te'wart    v,    Minnesota     Tribune    Co.  fendant  pleads  truth  in  justification  of  a 

Nlinn.),  42  N.   W.  Rep.  787;  TuU  v,  charge  imputing  a  crime  to  plaintiff,  it 

;>av^ici,  27  Ind.  377;  Ransone  v.  Chris-  is  error  to  instruct  that  defendant  must 

ian,  56  Ga.  351;  Edwards  v.  Knapp,  97  prove  the  charge  **beyond  a  reasonable 
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defamatory  words  is  presumed  in  the  plaintifTs  favor,  and  he 
need  give  no  evidence  to  show  they  are  false  ;  *  but  the  defend- 
ant can  rebut  this  presumption  by  giving  evidence  in  supp>ort  of 
his  plea.*  If  the  jury  are  satisfied  that  the  words  are  true  in 
substance  and  in  fact,  they  must  find  for  the  defendant,  though 
they  feel  sure  that  he  spoke  the  words  spitefully  and  maliciously.' 
On  the  other  hand,  if  the  words  are  false,  and  there  be  no  other 
defence,  the  jury  must  find  for  the  plaintiff,  although  they  are 
satisfied  that  the  defendant  bona  fide  and  reasonably  believed  the 
words  to  be  true  at  the  time  he  uttered  them  * 

In  an  action  of  slander,  a  plea  of  justification  puts  in  issue  the 
general  character  of  the  plaintiff.*  And  if  any  material  part  be 
not  proved  true,  the  plaintiff  is  entitled  to  damages  in  respect  of 
such  part.® 

doubt,"  a  preponderance   of   the  evi-  functions,   is  admissible   to   show  his 

dence     being     sufficient.      Overruling  habitual  abuse  of  authority  for  private 

Polston  V,  See,  54  Mo.  291 ;  Edwards  v,  gain,    upon     plea    of    justification  of 

George  Knapp  &  Co.  (Mo.),  10  S.  W.  charge  imputed  to  plaintiff.     DarU  r. 

Rep.  54;  Tunnell  v.  Ferguson,  17  111.  Lyon,  91  N.  Car.  444. 

App.    76.      Compare    Burckhalter    v.  6.  Odgers  L.  &  S.  170;   Atkinscw  r. 

Coward,  16  S.  Car.  435;  TuU  v.  David,  Detroit    Free    Press,    46     Mich.   34S. 

37  Ind.  377.  Weaver  v.  Lloyd,   i  C.  &    P.  29^;  Id- 

1.  Proctor  V.  Houghtalin^,  37  Mich,  gram  v.  Lawson,  5  Bing.  N.  C.  & 
41;  Russell  V,  Anthony,  21   Kan.  450.  Thus,  where  a  libellous  paragraph  b 

2.  Castle  V.  Houston,  19  Kan.  417.  a  newspaper  is  introduced   by  a  libd- 
8.  Odgers  L.  &  S.  170;    Foss  v,  Hil-     lous  heading,  it  is  not  enough  to  pr(n« 

dreth,  10  Allen  (Mass.)  76.  the  truth  of  the  facts  stated  in  the  pan- 

4.  Wozelka  v.  Hettrick,  93  N.  Car.  graph,  defendant  must  also  prove  thf 

10;  Woodruff  V.  Richardson,  20  Conn,  truth    of   the    heading.     Mountner  r 

238;  Smart  v.  Blanchard,  42  N.  H.  137;  Watton,  72  B.  &  A.  D.  673;   Chalmcr? 

Wilson  V.  Fitch,  41  Cal.  363;  Powers  v.  Shackell,  6  C.  &  P.  475. 

T.  Cary,  64  Me.  9;  Grimes  zk  Coyle,  6  The  libel  complained  of  Mras  head^ 

B.  Mon.  (Ky.)  301.  "How  Lawyer  B  treats   his  Clients." 

6.  Bryan  v,  Gurr,  27  Ga.  378;  Burton  followed  by  a  report   of   a    particuUr 

V,  March,  6  Jones  L.  (N.  Car.)  409;  case  in  which  one  client  of  Lawrer  3 

State  V.  Lyon,  89  N.  Car.  568;  Sharpe  had  been  badly  treated.    That  partku- 

V,  Stephenson,  12  Ired.  (N.  Car.)  348;  lar  case  was  proved  to  be  correctly  rr 

Walters  v,  Smoot,  11   Ired.  (N.  Car.)  ported,  but  this  was  held  insuffioent  ta 

315.  justify  the  heading,  which   implied  th£ 

Upon  trial  of  an  action  for  libel,  it  Lawyer  B  generally  treated  his  cliirc:? 

appeared  that  the  libellous  matter  was  badly.    Bishop  v.  Latimer,  4  L.  T.  775 

contained  in  a  newspaper  and  was,  in  See  also  Mountney  v.  Wattoo,  2  B.  s 

substance,  that  the  plaintiff,  a  justice  of  Ad.  673;  Chalmers  v.  Shackell,  6  C.  ^ 

the  peace,  issued  a  warrant  for  the  ar-  P.  475;  Clement  v.  Lewis,  3  Brod.  £ 

rest  of  one  D«  charging  him  with  an  Bing.  297. 

assault  with  intent  to  commit  rape,  and  But  where  the  gist  of  the  libel  ceo 

**after  his  style  of  dispensing,  justice  sists  of   one  specific   charge  which  e» 

converts  the  case  into  an  assault  and  proved  to  be  true,  defendant  ixed  :»:t 

battery,  and    discharges    the  offender  justify  every  expression  which  he  hi^ 

upon  payment  of  costs,  which  was  $30,"  used  in  commenting  on  the  plaintiff 

and  that  the  plaintiff's  purpose  was  to  conduct.     Nor,  if  the  substantial  r:^- 

secure  his  fees;  otherwise  the  offender  putation  be  proved  true,  ^will  a sl^t  ir- 

would  have  been  bound  over  to  court;  accuracy  of  one  of  its  details  prr«^^=-' 

and  the  defendant  pleads  justification,  defendant's  succeeding,   pro\ided  saj^ 

Held  eveidence  that  plaintiff  retained  inaccuracy  in  no  way  alters  the  coc 

moneys  in  other  cases  disposed  of  by  plexion  of  the  affair,  and  would  ha>'e  2» 

him    (which    belonged    to  the   school  different  effect  on  the  reader  than  trLK: 

fund)  in   the  exercise  of  his   judicial  which  the  literal  truth  would  prods^oc 
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If  epithets  or  terms  of  general  abuse  be  used  which  do  not  add 
to  the  sting  of  the  charge,  they  need  not  be  justified.*  But  if 
they  insinuate  some  further  charge  in  addition  to  the  main  im- 
putation, or  imply  some  circumstance  substantially  aggravating 
such  main  imputation,  then  they  must  be  justified  as  well  as  the 
rest  *  In  such  a  case  it  will  be  a  question  for  the  jury  whether 
the  substance  of  the  libellous  statement  has  been  proved  true  to 
their  satisfaction.^ 

A  plea  of  justification  should  fully  meet  the  declaration  in 
every  substantial  particular.*  Great  certainty  of  averment  is 
requisite.*     It  must  justify  the  substance  of  the  publication,  its 

Alexander  v,  N.  E.  R.  Co.,  54  L.  J.,  Q^  Goodburne  v.  Bowman,  9  Bing.  533; 

B.  153;  Stockdale  v.  Tarte,  4  A.  &  E.  Clark  v.  Taylor,  2  Bing.  N.  C.  654;  3 

1016;  Blake  v,  Stevens,  4  F.  &  F.  239.  Scott  95;  Blake  v.  Stevens,  4  F.  &  F*. 

1.  Edwards  v.   Bell,    i    Bing.    40V,  232. 

Morrison  v.  Harmer,  3   Bing.   N.  C.  To    a    declaration   containing  three 

767.  counts  for  three  distinct  libels,  the  court 

**It    would    be    extravagant,"    says  refused  to  allow  the  defendant  to  plead 

Lord  Dbnman,  in  Cooper  v.  Lawson,  one  general  plea  of  justification.  Honess 

8  Ad.  &  E.  753,  **to  say  that  in  cases  of  v.  Stubbs,  7  C.  B.,  N.  S.  555. 

libel  every  comment  upon  facts  requires  A  BUI  of  Partlculara. — A   bill  of  par- 

a  justification.    A  comment  mav  intro-  ticulars  may  be  required  of  defendant 

duce  independent  facts,  a  justification  justifying  in  an  action  for  libel.    Ball 

of  which  is  necessary,  or  it  may  be  the  v.  Evening  Post  Pub.  Co.,  38  Hun  (N. 

mere  shadow  of  the  previous  imputa-  Y.)  11;  Newell  v.  Butler,  38  Hun  (N. 

tion."     And    see    Lefroy  v.  Bumside  Y.)   104;  Tallmadge  v.  Press  Pub.  Co., 

(No.  2),  4  L.  R.,  Ir.  556.  7  N.  Y.  Supp.  895. 

2.  Helsham  v.  Blackwood,  11  C.  B.  6.   Downey  v,  Dillon,  52  Ind.  442; 


820; 


Thall  V,  Smiley,  9  Cal.  529;  George  v. 
Lemon,   19  Tex.    150;    Van    Ness    v. 


129. 

8.  Warman    v.    Hine,    i    Tur. 
Weaver  v.  Lloyd,  2  B.  &  C.  078. 

4.  Jones  v.  Townsend,  2x  Fla.  440; 

Hathom  v.  Congress  Spring  Co.,  44  ^   . 

Hun  (N.  Y.)  608;  Stilwell  t;.  Barter,  19  riy  v.  Field,  10  Wi.  353;  Johnson   v, 

"Wend.  (N.  Y.)  487;  Holton  v.  Muzzy,  Stebbins,    5    Ind.     364;     Wachter    v., 

30  Vt.365;  Wachter  V.  Quenzer,  29  N.  Quenzer,  29  N.  Y.  552;  Maretzek  v. 

Y  .   547;  Biddulp  V,  Chamberlayne,  6  Cauldwell,  2  Robertson,  715;  Newman 

Eng.  L.  &  Eq.  347;  Hillsham  v.  Black-  v.  Bailey,  2   Chit.    R.  665;    Rowe   v. 

food,  5  Eng.  L.  &  Eq.  409;  Lewis  v.  Roach,   i    M.   &  S.    304;    Holmes  v. 

lack,  27  Miss.  425;  Chapman  v,  Ord-  Catesby,  i  Taunt.  543;  Brown  v,   Bur- 

-wa^^,  5  Allen  (Mass.)  593;  Van  Derveer  nett,  10  Bradw.  (111.)  279. 

Tf.    Sutphin,  5  Ohio  St.  293;  Fidler  v.  In  an  action  of  slander  for  charg^ing 

Oelavan,  20  Wend.  (N.  Y.)  57;  Wright  the  plaintiff  with  larceny,  the  plea  was 

T/.    Sullivan,  Hayes  Ir.   Ex.  Rep.   104.  not  guiltv,  and  a  justification  alleging 

See  Buford   v.  wible,  32   Pa.  St.  95;  the  words  to  be  true.    On  the  trial  the 

~                 Jacocks  V,  court    instructed  the  jury  as   follows: 

John-  "The  testimony  to  sustain  that  plea  [the 

nson  V.  justification]  should  be  as  certain  and 

Stuart,  I  T.  R.  748;  Ness  v.  Hamilton,  conclusive    as    would   be    required   to 

iQ     Johns.  (N.    Y.)    349;    Stewart  v,  justify  a  conviction  for  larceny,  if  the 

Alinnesota  Tribune  Co.  (Minn.),  42  N.  plaintiflf  were  indicted  for  the  offence — 

'W.    Rep.  787.  such  as  leaves  no  rational  doubt  in  the 

T'he  plaintiff,  a  proctor,  had  three  minds  of  the  jury  of  the  truth  of  the 

timcB  been  suspended  from  practice  for  charee."    The  defendant  objected    to 

extortion.    Proof  that    he    had    once  this  Instruction,  but  the  court  of  ap- 

|>een  so  suspended  was  >(«/</ insufficient,  peal  sustained  it.     Wonderly  v,  Nokes, 

Olarkson  v,  Lawson,  6  Bing.  266.     See  o    Blackf.  (Ind.)  589. 

elIso   Johns  V.  Gitlings,  Cro.  Eliz.  239;  A  plea,  in  justification  to  an  action 
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character  and  imputations,  and  also  the  sense  in  which  the  innu- 
endoes explain  it,  if  they  do  so  fairly.*    If  the  plea  does  not  aver 

that  the  words  are  true,  in  the  sense  imputed  to  them  in  the 
complaint  by  proper  innuendo,  it  is  bad.*  It  must  be  as  broad 
as  the  charge,  and  must  justify  the  specific  charge  claimed  tok 
libellous.* 

of  slander,  charging  the  plaintiff  with  tubiect  matter.    Tighe  v.  Cooper, ;  E 

stealing  com  and  fodder  from  different  &  d\.  639. 

persons  but  with  blanks  left  for  the  A  plea  of  justification  need  not  m«l 

dates  and  amounts,  would  be    bad  if  the  exact  words  of  the  libei,  bot  mj 

specially  excepted  to,  but  the    defect  adopt  the  sense  put  by  the  inoueod^ 

will  not  be  noticed  on  general  excep-  and  justify  that  (O'Connor  r.Vi'allo, 

tion.    George  v.  Lemon,  19  Tex.  i  ^o.  6  Irish  Com.  Law  Rep.  378.) 

If  the  innuendo  is  warranted  defend-  t.   Downey  v,  Dillon,  C2  Ind  442; 

ant  must  justify  the  innuendo.    Nott  v.  Biges  v.  Gt.  East.  R.,  18  Law  Tmft 

Stoddard,  38  Vt.  35;  Royce  v.  Maloney,  N.  S.  482;  Teuch  v.  Swinyard, 29 1> 

58  Vt.  437;  Ames  v.  Hazard,  8  R.  I.  43.  Can.  Q^  B.  319;  Davis  v.  Lyon,  91 N- 

In  Ireland,  the  justification  must  be  Car.  444;  Sharpen. Stephenson,  12 jro^ 

of  both  the  words  and  the  innuendo.  (N.Car.)348;  Watterev.Srooot,iiIrfi 

Hart  V.  Reade,  Ir.  R.  7  C.  L.  «i.  (N.  Car.)  315;  Jones  v.  TownscnijJ 

1.  Jones  v.  Townsend,  21  Ma.  440;  Fla.  (N.  Y.)  431;  Steinman  r.  Clin, 

Fidler  v.  Delavan,  20  Wend.  (N.  Y.)  10  Abb.  Pr.  (N.  Y.)  132;  2ChittT'sPi. 

57;  Van  DeVeer  v.   Sutphin,  5   Ohio  662,  note  (^);  Ames  v.  Haiaid,SK.lj 

St.  203;  Sanford  v.  Gaddis,  13  111.  329.  143;   Stilwell  v.   Barter,  19  Wend.(> 

See  Atkinson  v,  Detroit  Free  Press,  46  Y.)  487;  Donney  v.  Dillon,  52  Inf  44-' 

Mich.  347.  Skinner  v.  Powers,  i  Wend.  iN^  > 

Libel   complained  of:  "L,  B  and  G  451. 

are  a  gang  who  live  by  card -sharping.'*  8.  Bissell  v,  Cornell,  24  WenAj> 

Pleas:   not  guilty,  and  a  justification  Y.)  354;  Weaver  v.  Lloyd,:  B. 5^ 

giving     several    specific    instances    in  678;  ^i  D.  &.  R.  230;  Fidler  t7.  Ddaria 

which  persons  named  had  been  cheated  20  Wend.  (N.    Y.)  57;  Curtis  v.  re- 

by  the  trio  at  cards.    Held,  by  Cock-  kins,  66  Barb.   (N.  Y.)  610;  W  ^ 

BURN,  G.  J.,  when  two  specific  instances  David,  27  Ind.  377;  Torrcj  v.  TielA  i^- 

had   been  proved,   that  the  plea  had  Vt.  357;  Crump  v.  Adney,  i  Cr.'K^ 

been  proved  in   substance,  and  that  it  362 ;  Wilson   v.  Beighler,  4  lo^w  ^y 

was  not  necessary  to  prove  the  other  Powers  v.  Skinner,  i   Wend.  (N- ^ 

instances  alleged.  Reg.  pros.  Lambri  v.  ^51;  Morrow  v,  McGaver,  i  ^^'^\ 

Labouchere,  14  Cox,  C.  C.  419.    And  "                   —    - 
see  Willmett  v,  Harmer  and  another,  8 
C.  &  P.  695. 

A  justification  must  in  all  cases  be 


451;  Mo 

K.  579;  Cooper  V.  Barber,  24  ^'cti 
(N.  Y.)  105;  Kerr  v.  Force,  3  C^' 
C.  C.  8;  McKinley  V.  Robb,2o!oh> 

(N.   Y.)   351;    Shepard  v.  Mcnil. " 


coextensive  with  the  slander  and  need  Johns.  (I^^Y.)  475;  Nelson  r.  Mt- 

not  go  further.    Sanford  v.  Gaddis,  13  gfrove,  10  Mo.  648;  Bennett  ".  ^^ 

111.  329-  thews,  64  Barb.  (N.  Y.)  412;  Thoop^^ 

A  declaration  alleged  that  the  plain-  v.  Pioneer    Press    Ca,  37  Minn;  i-; 

tiff  was  cashier  to  Q^ and  that  the  de-  M'Kinley  v,  Rob,  20   Johns.  (^^ 

fendant,  in   a  letter  addressed  to   Qj  351;  (U.  S.)  475;  Skinner  r.  Grfft - 

falselv  and  maliciously  wrote  and  pub-  456;  Slow  v.  Converse,  4  Coon-  •: 

lished  of  the    plaintiff  the   words,  "I  Andrews  v.  Van   Duser,  11  J<*^ 

conceive  there  is  nothing  too  base  for  Y.^  37;  Sanford  v.  Gaddis,  n  1^1-  -^ 

him  to  be  guilty  of."    A  plea  that  the  Smith    v.    Tribune    Co.,  4  Bi»-  /" 

plaintiff  signed  and  delivered  to  the  de-  McKane  v.  Brooklyn  Citizens,  6  N  \ 

fendant  an  I  O  U,  and  aflerwards,  on  Supp.  171;  Holmes  v.  Catesbr.  i  T*^* 

having  sight  thereof,  falselv  and  fraud-  543;  Jones  v,  Stevens,   u  frice  •? 

ulentlv  asserted  that  the  signature  was  Newman  v,  Baily,  2  Chitt  665:^=^ 

not  his,  and  the  plea  averHng  that  the  Derveer  v,  Sutphin,   5  Ohio  St  »i 

libel  was  written  and  published  solely  Burford  v.  Wible,  32  Pa.  St  9S;  ^^ 

in  reference  to  this    transaction,  is   a  v.  Rusco,4  N.  Y.  162 ;  Atkinson  r> 

sufficient  justification,  as  the  libel  must  troit  Free  rress,  46  Mich.  34S. 
be  understood  with  reference  to   the        **The  principle  ia,"  inthe  ungn*?* 
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A  defendant  may,  in  mitigation  of  damages,  justify  as  to  one 
particular  part  of  the  libel,  provided  such  part  contains  imputa- 
tions distinct  from  the  restA  So  he  may  justify  as  to  one  part, 
and  plead  privilege  to  the  rest,  or  deny  that  he  ever  spoke  o\ 
published  the  rest  of  the  words.  But  in  all  these  cases  the  part 
selected  must  be  severable  from  the  rest  so  as  to  be  intelligible 
by  itself,  and  must  also  convey  a  distinct  and  separate  imputa- 
tion against  the  plaintiff.* 

Again  where  the  words  are  laid  with  an  innuendo  in  the  state- 
ment  of  claim,  the  defendant  may  justify  the  words,  either  with 
or  without  the  meaning  alleged  in  such  innuendo,  or  he  may  do 
both* 

When  a  party  pleads  in  justification  the  truth  of  the  alleged 
facts  set  forth  in  the  libel,  he  is  bound  by  that  line  of  defence.^ 
He  cannot  set  up  both  the  justification  and  the  truth  of  the  facts 
charged  and  at  the  same  time  plead  other  facts  in  mitigation  of 
damages.^     If  a  libel  has  been  published,  and  it  has  been  done 

Pkarsok,  T^  in  Sharpe  v,  Stephenson,  8.  Odgers   L.  &  S.  177;  Watkin  v. 

M  Ired.  (N.  Car.)  348,  "The  defendant  Hall,  L.  R.,  3  0^,8.  396. 

in  a  plea  of  justification  must  aver  and  The  defendant  may  deny  that  the 

iniitt  prove  the  identical  offence/*    The  plaintiff  puts  the  true  construction  on 

nine  proposition  had  been  announced  his  words,  and  assert  that,  if  taken  in 

by  the  same  judge  in  Watters  v,  Smoot,  their  natural  and  ordinary  meaning,  his 

II  Ired.  (N.  Car.)  315.  words  will  be  found  to  be  true;  or  he 

Ifa  plea,  justifying  a  libel  which  con-  may  boldly  allege  that  the  words  are 

tains  distinct  things,  may  justify  a  part  true,  even  in  the  worst    signification 

only,  it  will,  at  all  events,  be  bad   on  that  can  be  put  upon  them.    But  it 

general  demurrer,  if,  where  the  libellous  seems  that  a  defendant  may  not  put  a 

matter  be  all  charged  in  one  count,  it  do  meaning  of  his  own  on  the  words,  and 

not  deny  or  justify  the  whole  libellous  say  that  in  that  sense  they  are  true;  for 

natter  so  charged,  or  do  not  justify  all  if  he  deny  that  the  meaning  assigned  to 

the  charges    in  the   libellous     matter  his  words  in  the  statement  of  claim  is 

which  it  professes  to  cover.    Ames  v,  the  correct  one,  he  must  be  content  to 

Hazard,  6  R.  I.  335.  leave  it  to  the  jury  at  the  trial  to  de- 

L  Clarke  v.  Taylor,  2  Bing.  N.  C.  termine  what  meaning  the  words  nat- 

^;  Chnrchill  v.  Hunt,. 2  B.   &  Aid.  urallv  bear.    Brembridge  v,  Latimer, 

685;  Biddulph  V.  Chamberlayn,  17  Q^  la  V^.  R.  878;   10  L.  T.  816.    Nor  may 

B. 351;  Roberts  t'.  Brown,  10  Bins.  519;  he  plead:  *^I  did  not  publish  precisely 

Gregoiy  V,  Gregory,  11  M.  &  w.  287;  the  words   stated   in    the   claim;    but 

Spencer  v,  Southwick,  11  Johns.    (N.  something  similar,  and  that  something 

^*)  573-    See  Ames  v.  Hazard,  6  R.  I.  similar  is  true  in  substance  and  in  fact." 

13<;  Atkinson  v,  Detroit  Free  Press,  46  4.  Eviston  v,  Cramer,  54  Wis.  222. 

Mkh.  348;  Jones  v.  Greeley   (Fla.),  6  In  an  action  for  slanderous  words. 

So.  Rep.  448.  the  defendant  cannot  be  allowed  in  the 

1  M*Gr^or  v.  Gregory,  11   M.  &  8|ime  answer  to  deny  and  also  to  justify 

^-  3S7;  Churchill  V.  Hunt,  2  B.  &  Aid.  the  speaking  of   the    words  charged. 

%;  Roberts  v.  Brown,  10  Bing.  519;  Atteberry  v.  Powell,  29  Mo.  429.    See 

lUdduIph  V.  Chamberlayne,  17  Q^  B.  Payson  v»  Macomber,  3  Allen  (Mass.) 

^$1;  Van  Dcrvccr,  5  Ohio  St  293.  69.' 

Where  the  charge  is  specific  the  jus^  6.  Bowdish  v.  Peckham,  i  D.  Chip. 

tification    must    justtfjr    the    specific  (Vt.)  146;  Shelton  v.  Simmons,  12  Ala. 

offimoe  charged.    Robinson  v.  Hatch,  466;  Rooney  v,  Tiemey,  82  Ky.  253; 

SS  How.  Pr.  (N.  Y.)55;  Daly  v.Bryne,  Williams  v.  McManes,  38  La.  An.  161. 

1  Abb.  N.  C.  (N.  Y.)  150;   Knox  v.  But  see  Smith  v.  Shumway,  2  Tyler 

Commercial  Agency,  40  Hun  (N.  Y.)  (Vt.)  74;    Russ    v.  Brooks,    4  E.  D. 

S6;  Ball  v.  Evening  Post  Pub.  Co.,  38  Smith  (N.  Y.)  644. 

an  (N.  Y.)  ii.  Under  the  general  issue  In  an  action 
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through  mistake,  inadvertence,  or  a  thousand  other  things  that 
may  arise  as  a  partial  excuse,  then  these  facts  must  be  set  up. 
They  must  adtntt  the  libel  and  plead  these  other  matters  in  excuse 
by  way  of  mitigation,  or  they  may  plead  that  the  facts  charged 
are  true^  and  that  they  will  be  proven  upon  the  trial.* 

The  jury  cannot  decide  whether  a  libel  was  published  on  a  jus- 
tifiable occasion,  without  being  told  by  the  court  what  facts 
would  constitute  such  an  occasion.* 

1.  Bvidenoe. — Evidence  of  the  truth  of  the  slander  or  libel  is 
therefore  inadmissible,  unless  a  justification  is  pleaded.' 

2.  Palliating  CirenmitRiioei  in  lUtigation. — It  is  the  English  doc- 
trine, and  it  has  been  held  in  America,  that  where  the  defence 
was  a  plea  of  justification,  the  defendant  will  not  be  allowed  to 
prove  palliating  circumstances  in  mitigation^ — 

for  libel,  evidence  tending  to  show  tliat  Pagett  v.  Sweeting,  65  Md.  404;  Was- 

the  defendant's  publication  was  not  a  ner  v,  Holdbrinner,  7  Gill  (Md.)  396; 

falsehood,     wickedly     and     wantonly  Hagan  v,  Hendry,  18  Md.  177;  Douee  v. 

coined  for  the  occasion,  but  that,  being  Pierce,  13  Ala.  127;  Waggstaif  v.  Ash* 


ing  before  him,  it  had  what  seemed  to  (S.  Car.)  468;   Shirley  v,  Keathy,  4 

be  truth  for  its  basis,  is    admissible,  Coldw.  (Tenn.)  29;   Bodwell  v.  Swan, 

under  the  rule  of  law,  that  the  defend-  x  Pick.  (Mass.)  376;  Ashire  v.  Cline,  3 

ant  may  prove  anything  in  mitigation,  Ind.  115;  Taylor  t;.  Robinson,  39  Me. 

which  does  not  tend  to  a  justification,  ^23;  Bums  v,  Webb,  i  Tyler  (Vt.)  17; 

but  falls  short  of  that.  Stanley  v.  Webb,  Mullett  v.  Hutton,  4  Esp.  C.  248. 

21  Barb.  (N.  Y.)  148.  Under  a  plea  of  justification  to  an 

1.  Eviston  V,  Cramer,  54  Wis.  223;  action  for  slander  evidence  tending  to 

McCampbell  v.  Thornburgh,  3  Head  show  that  the  defendant  had  reason  to 

(Tenn.)  109.  believe,    from  tiie    plaintiflTs  conduct, 

Where  the  truth  of  a  charge  is  de-  that  the  charge  was  true,  may  be  con- 
signed to  be  given  in  evidence  in  de-  sidered  in  mitigation  of  damages,  al- 
fence  i^inst  a  libel,  it  must,  at  com-  though  it  does  not  support  the  plea. 
mon  law,  be  specially  pleaded.  Hagan  Shoulty  v.  Miller,  i  Ind.  544. 
V,  Henry,  18  Md.  177;  Barrows  v.  Car-  A  defendant  may,  if  he  place  a  proper 
penter,  i  Cliff.  (U.  S.)  204.  plea  on  the  record,  give  evidence  in 

In  an  action  for  slander,  the  defend-  mitigation  of  damages  that  a  certain 

ant  will  not  be  permitted  to  prove  a  jus-  specified    portion   of    tiie   defamatory 

tification,  under  an  answer  merely  de-  words  is  true,  provided  such  portion 

nying  the  allegations  of  the  complaint,  conveys  a  distinct  imputation  on  the 

and  alleging  that  the  words  charged  to  plaintiff  and  is  divisible  from  the  rest 

have  b^n  uttered  and  spoken  by  the  and  yet  intelligible  by  itself.  M'Gregor 

defendant  concerning  the  plaintiff' were  v.  Gregory,  11    M.  &  W.  287;   Lord 

true.    Tilson  v.  Clark,  45  Barb.  (N.  Y.)  Churchill  v.  Hunt,  2  B.  &  Aid:  685;  i 

178.  Chit.    480;     Clarke    v.   Taylor    and 

9.  Duncan    v.  Brown,   15  B.  Mon.  another,  a  Bing.   N.  C.  654.    But  the 

(Ky.)  186.  plea  must  clearly  specify  the  precise 

8.  Alderman  t^. French, I  Pick. (Mass.)  portions  justified.    Stiles  v.  Nokes,  7 

I ;  Barfield  v,  Britt,  2  Jones  L.  (N.  Car.)  East  493.    And  without  a  special  plea, 

ii;  Swift  V,  Dickerman,  31  Conn.  285;  evidence  that  part  of  the  libel  is  true 

larfield  v,  Britt,  2  Jones  L.  (N.  Car.)  cannot  be  received.    Vessey  v.  Pike,  3 

41 ;  Underwood  v.Parks,  2  Strange  1200;  C.  &  P.  512. 

Smith  v.  Richardson,  Willes  20.  See  4.  Hawkins  v.  Globe  Printing  Co., 

Cooke  V,  O'Brien,  2  Cranch  (C.  C.)  10  Mo.  App.  194:  Alderman  v.  French, 

17;   Blickenstafi'  v.  Prim,  27  Ind.  527;  i  Pick.(Mass.)  18;  Sheltonv.  Simmontt 

Petrie  V.  Rose,  5  W.  &  S.  (Pa.)  364;  13  Ala.  466. 
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8ut  this  is  not  generally  held  in  this  country  at  the  present  timel* 

3.  Failure  to  Show  l^th  of  DefiEunatLon. — If  the  defendant  ma^ 
Kciously,  and  for  the  purpose  of  spreading  and  perpetuating  the 
slander,  pleads  the  truth  of  the  words  in  justification  and  fails  to 
P^ove  it,  it  may  be  regarded  as  evidence  proving  or  tending  to 
Pfove  malice  in  speaking  the  words  originally,  and  may  tend  in- 
Q'rectly  to  increase  the  damages  for  speaking  the  slanderous 
?^ords  charged  in  the  declaration  by  showing  the  degree  of  malice 
J?  speaking  them.*  It  is  a  circumstance  to  be  considered  in  es- 
«mating  damages  for  the  cause  of  action  alleged  in  the  declara^ 
^^^  and  proved,  but i it  is  not  of  itself  a  cause  for  which  damages 
^^y  be  directly  assessed  in  that  suit.* 

A^Hawkins  v.  Globe  Printing  Co.,  nature  of  pnvileged  communicationsy 

1^  Mo.  App.  174;  Pallet  v,  Sargent,  36  the  filing  of  a  plea  of  justification  may 

)i.  H.  49(6;   Morehead    r;.  Jones,  2  B.  be  attended  with  one  of  three  results; 

Men.  (Ky.)   210;  Landis  v,  Shanklin,  (i)   If  wholly  unwarranted,   the  jury 

ilnd.  92;  Sloan  v.  Petrie,  15  111.  425;  may  treat  it  as  an  aggravation;   (2)  if 

West  r.  Walker,  2  Swan  (Tennl)  32.  proved  true,  it  defeats  the  action;  (3)  if 

1  Klewin  v,  Bauman,  53  Wis.  245;  not  proved    true,   the   evidence  given 

Henderson    v.    Fox     (Ga.),    9    S.  E.  under  it  may   mitigate    the  damages. 

Rep.  Sto;    Bennett    v.    Matthews,  64  Henderson  v.  Fox  (Ga.),  9  S.  E.  Rep. 

Barb.  (N.  Y.)  411;  Fero    v.  Ruscoe,  839. 

4^- Y.  162;  Smith  v,  Wyman,  4  Shep.  A  plea  of  ju€tification   in  an   action 

(Me.)  13;  Faucett  v.  Booth,  31    Up.  for  slander,  if  interposed  in  good  faith. 

Can.  0.  B.  263;  Beasley  v.  Meigs,  16  in  the  honest  belief  that  it  will  be  sus- 

III.  i«q;  Spencer  v,  Mc Masters,  16  111.  tained,  will  not.  as  a  matter  of  course, 

405,  Robinson  v,  Drummond,  24  Ala.  aggravate  the  damages.     It  is  for  the 

%  Freeman  v.  Tinsley,  50  111.  497;  jury  to  consider,  whether  such  plea  wa* 

D088  V.  Jones,  5  How.  (6  Miss.)  158;  interposed  upon  proper  motives.    Sloan 

Updegrovc  v.  Zimmerman,  13  Pa.  St.  v.  Petrie,  15  111.  425. 

^*9j  Gorman    v.    Sutton,  32   Pa.   St.  The  jury  have  a  right  to  take  into 

347;  Pool  V.  Devers,  30  Ala.  672;  Rich-  consideratron  the  justification  set  up  in 

^'^n  V.  Roberts,  23  Ga.  21s;  Lea  v.  the  answer  in  aggravation  of  damages^ 

Robertson,  i  Stew.  (Ala.)  13S;  Wilson  if  it  appears  from  the  evidence  to  have 

V-  Robinson,   14   Law  Jour.  Rep.  196;  been  set  up  wantonly  or  without  cause. 

Qi  B.,  9  Jur.  726;   Purk  v.  Catanich,  Cruikshank  v.  Gordon,  i  N.  Y.  S.  443. 

51  Cal.  420;  Distin  v.  Rose,  69  N.  Y.  8.  Ward  v.  Dick,  47  Conn.  300. 

122;  Lowe  V.   Herald   Co.  (Utah),  21  In  Klewin  v,  Bauman,  52  Wis.  245,. 

PacRep.  991;   Chamberlin  v.  Vance,  Taylor,  J.,  said:  "The  refusal  to  admit 

51  Cal.  75.     Compare  Aird   v.  Fire-  the  falsity  of  the  charge,  and  insisting 

"^*n's  Journal   Co.,  10  Daly   (N.  Y.)  upon   its'  truth,    when   the    defendant 

254;   Murphy    v.    Stout,    i    Ind.  372;  failed  to  prove  the  truth  of  the  charge, 

^Itj  V.  Miller,  i  Ind.  544;  Decker  v.  was  alwavs  considered  an  aggravation 

Gtylord,j5    Hun  (N.  Y.)   584;  Ran-  of  the  injury,  under  the  old   rules  of 

^ne  V.  Christian,  49  Ga.  491;   Cava-  pleading;    and    the   admission  of   the 

^h  V.  Austin,  42  Vt.  576;   Pallet  v,  falsity  of  the  charge  and  apologizing  for 

Svgent,  ^  N.  H.  496;  Rayner  v»  Kin-  the  wrong  done  was  considered  merito- 

^7>  14  Ohio  (N.  b.)  283;   Thomas  v.  rious  on  the  part  of  the  defendant,  and 

Dunaway,  30  111.  373.  was  received  in  mitigation  of  the  dam- 

A  plea  treated  as  one  of  justification  ages.    In  England  the  effect  which  the 

Y  ^th    parties    and    by   the   court  apology  shall  have  upon  the  damages 

umnighout  the  trial  is  to  be  so  treated  is  regulated  by  statute.    6  and  7  Vict 

Y^  verdict,  though  it  may  be  defect-  ch.  ^;  Folkard's  Starkie  on  S.  &'  L. 

"'f*  Such  a  plea,  in  an  action  of  slander,  pp.  540,   541,   ^^  499-501,  and  p.  708, 

ftaf6,Tm%  the  charge  or  charges  justi-  §§  70^10.*' 

£ed,  and  avers  the  truth  of  the  words  But  where    the  defendant  pleads  a 

spoken.   If  the  words  impute  a  crime  justification,  and  offers  evidence  tend- 

punisbable  by  law,  and  are  not  in  the  Ing,  but  failing,  to  prove  the  truth  of 
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4.  ChBXgM  of  Crime. — A  plea  of  justification  in  an  action  for 
slander  should  specify  the  crinie  with  certainty.^  The  defendant, 
to  support  a  plea  of  justification,  must  produce  a  record  of  con« 
viction  of  the  crime  so  imputed,  or  else  show  the  plaintiff*s  guilt 
by  evidence  sufficient  to  convict  him  if  on  trial  for  such  crime ; 
otherwise,  the  jury  must  find  for  plaintiff.*  A  mere  preponder- 
ance of   evidence  is  not   sufficient  to  sustain  the  plea' 

5.  What  May  Hot  be  Shown  in  Juftifleation. — It  is  no  justification 
in  an  action  of  slander  to  prove  that  there  was  a  common  report 
in  circulation,  etc.,**  or  that  a  third  person  told  the  defendant  of 

the  words  laid  in  the  declaration,  if  this  In  Burckhalter  v.  Coward,  i6  S.  Car. 

defence  is  made  bona  fide^  and  not  with  43^;,  McGowan,  J.,  said:  "If  the  ptain- 

the  purpose  of  spreading  and  perpetuat-  tiff  has  been  tried  and  convicted,  the 

ing  the  original  slander,  the  niaking  of  conviction  may  be  given  in  evidence  in 

such  defence  ought  not  to  be  consid-  support  of  the  plea  of  justification.    If 

ered   in  aggravation  of  damages;  and  a  man  be  adjudged  by  the  sessions  to 

whether  the  defence  in  such   case  is  be  the  father  of  a  bastard  child,  the 

made  with  a  fair  or  malicious  purpose,  adjudication  is  an  answer  to  any  com- 

is  a  question  of  fact  for  the  jury.  Pallet  plaint  made  by   him   in  the  spiritual 

V.  Sai^ent,  36  N.  H.  496.  court  or  elsewhere  against  any  one  for 

1.  Billings  V,  Waller,  28  How.  (N. Y.)  saying  or  publishing  that  he  has  had  a 
Pr.  97;  Nail  V,  Hill,  Peck  (Tenn.)  325;  bastard.  When  the  plaintiff  has  not 
Andrews  v,  Vanduzer,  11  Johns.  (N.  been  actually  convicted  of  the  felony 
Y.)  38;  Sharke  v.  Stephenson,  12  Ired.  he  must  be  tried  bj'  the  jury  upon  the 
(N.  Car.)  L.  348;  Steele  v.  Phillips,  10  plea  of  justification  in  the  same  way  as 
Humph.  (Tenn.)  461 ;  Hutts  v.  Hutts,  if  he  was  on  his  trial  upon  an  indict- 
62  Ind.  214;  Mull  V.  McKnlght,  67  Ind.  ment  ^or  the  offence  in  a  criminal  court; 
538.  so  that  if  there  is  a  doubt  of  his  guilt 

Where   the  declaration    for  slander  the  jury  are  bound   to  give   him   the 

under  the  statute  is  general,  charging  benefit  of  the  doubt."    Add.  Torts  (3rd 

the  defendant  witli  having  said  of  the  ed.)  819;  Towns.  SI.  &  L.  613;  5  Wait 

plaintiff   "he    swore   falsely,"  without  Ac.  &  Def.  758;  Richards  v.  Turner, 

reference  to  any  juviiclal  or  other  pro-  C.  &  M.  417;  2  Greenl.  Evid.,  ^  426. 

ceeding  in  which  avi  oath  could   have  In  slander  for  charging  the  plaintiff 

been   lawfully  administered,  a   plea  of  with  perjury  a  defendant  to  support  a 

justification,    pointing;  the   plaintiff  to  justification  is  bound  to  give  as  con- 

uie  time,  place   and  occasion  of  his  elusive  proof  as  would  be  necessary  to 

.  alse  swearing,  and  alleging  the  truth  of  convict  the  plaintiff  on  an  indictment 

.he  words  spoken,  will  be  good.    If  the  for  such  offence.    Lanter  v.  McEwen,  8 

Uiarge  be  of  having  sworn  falsely  in  a  Blackf.  (Ind.)  495;  Clark  v.  Dibble,  16 

fudicial  proceeding,  witliout  the  neces-  Wend.    (N.   Y.)  6di;     Woodbeck    v. 

iiary  averments  to   maiLe  the  slander  Killer,  6  Cow.  (N.  Y.)  118;  Dwlnellt 

vimount  to  an  imputation  of  perjury,  v,  Aiken,  2  Tyler  (Vt.)  75;  Gorman  tr. 

then  a  plea   of  justification  that  the  Sutton,  32  Pa.  St.  247.     Comfare  Kln- 

^)lAintiff  did  swear  falsely  in  the  par-  cade  v.  Bradshaw,  3  Hawks.  (N.  Car.) 

tcular  proceeding  would  be  suflScient.  63. 

But  if  uie  declaration  be  so  framed  as  Where    the    defendant  justifies  the 

10  show    that  the  defendant,    by  the  speaking  of  the  words,  he  must  prove 

slanderous  words,  intended  to  impute  not  only  the  falsity  of  the  evklenoe,  but 

perjury  to  the  plaintiff  in  a  particular  that  the  statements  were  made  wilfdlly, 

case,  the  defendant  can  only    justify  corruptly  and  against  the  better  knowl- 

havins  made  such  a  charge  by  showing  edge  of  the  witness.    Tull  v,  David,  27 

that  me  plaintiff  committed  perjury  in  Ind.  ^77;  M'Kinley  v,  Rob,  20  Johns, 

the  case  alluded  to.   Sanford  v,  Gaddis,  (N.  Y.)  351. 

13  111.  329.  8.  Burcklialter  tr.  Coward,  16  S.  Car. 

2.  Burckhalter  v.  Coward,  16  S.  Car.  435.  Comfare  Spruil  v.  Cooper,  16 
435  i  Williams  v,  Grunnels,  66  Ga.  521;  Ala.  791. 

Snyder  v.  Andrews,  6  Barb.  (N»  Y.)  4.  Lehning  v.  Hewett,  45  111.  23; 
•fi;  Steele  v,  Phillips,  10  Humph.  Richardson  v,  Roberts,  23  Ga.  215; 
(Tenn.)  461.  Freeman  v.  Price,  a  Bailey  (S.  Car.) 
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such  report  before  the  time  of  speaking  the  words  chained.*  Nor 
can  he  be  permitted  to  prove  any  other  acts  or  conduct  defama- 
tory of  plaintiff's  character,  except  those  specifically  embraced 
in  the  imputation  made  by  him.^  Nor  can  a  publication  of  a 
libel  be  excused  by  the  publisher's  ignorance  that  it  contains 
libellous  matter.* 

X.  Pbiyilegxd  CoionnncATiOKS. — A  communication  made  in 
good  faith  upon  any  subject  matter  in  which  the  party  communi- 
cating has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
public  or  private,  either  legal,  moral  or  social,  if  made  to  a  per- 
son having  a  corresponding  interest  or  duty,  is  privileged.* 

115;  Moberly  v.  Preston,  8  Mo.  ^62;  In  a  prosecution  for  slander  by  im- 
Mapes  V.  Weeks,  4  Wend.  (N.  Y.)o59;  puting  a  want  of  chastity  to  a  female, 
Dame  V.  Kenney,  2^  N.  H.  318;  Hamp-    the  defendant  may  prove  in  justifica- 


ton  V.  Wilson,  4  Dev.  (N.  Car.)  468; 
Kennedy  v.  Gifford,  19  Wend.  (N.  Y.) 
296, 
The  plaintiff,   in  an  action  of  slan 


tion,  (i)  that  the  particular  imputation 
which  he  has  made  against  the  female 
is  true;  (2)  that  her  general  reputation 
for  chastity  at  the  time  the  slander  was 


der,  cannot  show,  in  order  to  enhance  uttered  by  him  was  bad.    But  the  de- 
the  damages,  that  it  was  currently  re-  fendant  cannot  be  permitted  to  prove 
ported  in  the  neighborhood  that  the  de-  any  other  acts  or  conduct  imputing  a 
fendant  had  charged  the  plaintiff  with  want    of  chastity,    except  those    spe- 
the  crime  alleged   in  the  declaration,  cifically  embraced   in    the   imputation 
Leonard  v,  Allen,  11    Cush.  (Mass.)  made  by  him.     Patterson  v.  State,  12 
241.  Tex.  App.  4^8.  So  in  Pallet  v.  Sargent, 
In   Wetherbee  v.  Marsh,  20   N.  H.  36  N.  H.  496,  where  the  words  laid  in 
561,  it  was  held  that  the  defendant  may  die  ^declaration  charged  that  the  plain- 
prove,  in  mitigation  of  damages,  that  tiff  committed    an    offence    with    one 
when  the  words  were  uttered  a  general  person,  it  was  held  that  evidence  that 
report    existed   that  the  plaintiff   had  he  had  committed  a  like  offence  with 
committed  the  act  charged.  other    persons    will    not    be  received, 
1.  Lrcwis   V.  Niles,  i    Root   (Conn.)  either  as  a  defence  or  in  mitigation  o{ 
346;      Austin     V,    Hanchett,    2     Root  damages. 

(Conn.)    148;    Haynes    v.   Leland,   29  The  words,  **I  have  lost  your  chain- 

Me.   233;    Parker  v.    McQueen,  8  B.  I  think  T  picked   it  up;  he  is  in   the 

Mon.     (Ky.)    16;     Hewitt   v.    Pioneer  habit  of  picking  up  things;  he  would 

Press  Co.,  23  Minn.  178;  Huson  v.  Dale,  steal  anything  he  could  get  hold  of;  he 

£9   Mich.   17;  Stacy  v.   Portland   Pub.  stole  wool  of    L,"  charge  a   habit  of 

Co.,  68  Me.  279;  Haines  v.  Welling,  7  stealing  as  well  as  a  specific  theft,  and 

Ohio  253;  State  V.  Burtman,  15  La.  An.  the  defendant,  in  an  action  of  slander 

{66\    Treat  v.  Browning,  ±  Conn.  408;  for  speaking  these  words,  may   show 

A^alkins  v.  Hall,  L.  R.,  3  Q.  B.  396;  37  various    instances   of   larcenv    by   the 

^.  J.,  Qt  B.  125;  Fowler  v,  Chichester,  plaintiff,   T.     Talmadge  v.   ^aker,   22 

6    Ofiio    St.    9;    Inman   v,  Foster,  8  wis.  625. 

Vend-    (N.   Y.)  602;  Kenney  v.   Mc-  8.  Curtis  v,  Mussey,  6  Gray  (Mass.) 

.au^hlin,   5  Gray  (Mass.)  3;  Sans  t^  261. 

>erri8,  14  Wis.  063.    See  also  Fowler  4.  Briggs    v,    Gamett,   iii    Pa.   St. 


404;  Montgomery  v,  Knox,  20  Fla. 
372;  Press  Co.  v.  Stewart  (Pa.),  14  Atl. 
Rep.  51;  Halstead  v.  Nelson,  36  Hun 
(N.  Y.)  149;    McDougal  v.  Claridge,  1 


Oil1>ert,  38  Mich.  292. 

S.  Self  V.  Gardner,  icMo.480;  Whit- 
:er  x^.  Carter,  4  Tredf.  (N.  Car.)  ^61; 
illet  x».  Sars^ent,  36  N.  H.  406;  Rialey  ,     .,. 

'Perry,  16  Me.  21;  Burford  v.  Wible,    Camp.  267;  Cockayne  v.  Hodgkisson, 

I*a-  St.  95;  Sharp  v.  Stephenson,  12    5  Car.  &  P.  543?  Van  Wick  v,  Aspin- 
;ci.   CN^-  Car.)  348;  Beggarly  v,  Crafl,    wall,  17  N.  _Y.  190;  Easley  v.  Moss,  < 

GsL.  309;  Stiles  V,  Comstock,  9  How. 
.  "V".)  Pr.  48;  Palmer  v,  Haight,  2 
rb.  (  N.  Y.)  210;  Smith  v.  Buckecker, 


i^-w-le  (Pa.)  295;  Walters  v.  Smoot, 
(N.    Car.)    315;     Long 


Ala.  266;  Knowfes  v.  Peck,  42  Conn, 
burn  V.  Cooke,  3  Denio  (N. 
no;    Edwards    v.    Chandler,    14 


386;  Washburn  v.  Cooke,  3  Denio  (N. 
Mich.  471;    Henwood  v.  Harrison,  41 


.) 


V, 


lu^her,  5  Watts  (Pa.)  439. 


•  47M.  J 
Law  J.  C.  P.  206;  Lewis  v.  Chapman, 

16  N.  Y.  372;  Bacon  v.  Mich.  Cent.  R. 
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The  privilege  in  a  communication  springs  from  the  fact  that 
there  existed  in  the  case  some  obligation  or  duty  to  speak  or 
publish  on  the  subject.^  Sometimes  this  obligation  is  manda- 
tory ;  the  duty  is  either  imposed  by  law,  or  the  circumstances 
render  it  so  far  imperative  that  the  party  upon  whom  it  rests 
must  suffer  some  penalty  or  loss  unless  he  recognizes  and  per- 
forms it* — 

Co.,  66  Mich.  i66;  Wetherston  v,  lief  asked,  where  there  Is  nothing  tend- 
Hawkins,  i  T.  R.  no;  Lawton  v.  ing  to  show  bad  faith  is  a  privileged 
Bishop  etc.,  L.  R.,  4  P.  C.  495;  communication,  and  therefore  not  libel- 
Thompson  V,  Dashwood,  11  Q^^B.  Div.  lous.  Hawk  v.  Evans,  76  Iowa  593. 
45;  Daviesv.  Snead,  L.  R.,5Q^B.  611;  In  the  case  of  Combs  v.  Rose,  8 
Harrison  v.  Bush,  5  £1.  &  Bl.  y^\  15  Blackf.  (Ind.)  156,  it  was  held  that 
L.  J.,  Of,  B.  25;  Delanej  v,  Jones,  "words  spoken  or  written  in  the  regular 
4  Esp.  193;  Bank  v,  Henty,  7  App.  course  of  church  discipline  to  or  of 
Cas.  741;  Twogood  v.  Spy  ring,  i  members  of  the  church  are,  as  among 
Cromp.  M.  &  R.  181 ;  Sommerville  v.  the  members  themselves,  privileged 
Hawldns,  10  C.  B.  58r,  20  L.  T.,  C.  communications,  and  not  actionable 
P.  131;  Waller  v.  Lock,  45  L.  T.,  N.  unless  express  malice  appears;  but  an 
S.  243;  Whitely  V,  Adams,  15  C.  B.,  accusation  made  by  a  member  of  the 
N.  S.  392;  33  L.  J.,  C.  P.  89;  Ship-  church  on  such  occasion  agamst  one 
ley  V,  Todhunter,  7  Car.  &  P.  680;  not  a  member  is  not,  as  to  him,  a  privi- 
Dunsee  v,  Nordon,  36  La.  An.  78;  leged  communication.*'  Mix  v.  Col- 
Locke  V.  Bradstreet  Co.,  22  Fed.  Rep.  well,  81  Ky.  295;  State  v,  Bienvenu, 
771;  Smith  V,  Kerr,  Edm.  (N.  Y.).  See  36  La.  An.  378. 

Cas.  190;    Rector  v.  Smith,  11  Iowa  A  communication,  representing  that 

Stallings  v,  Newman,  26  Ala.  300;  a  certain  person  was    of  bad    moral 

Two- 

Addison  on  Torts,  ^  109 1;  Moak*s  Un-    was  made  to  a  township  superintend- 


502; 

Q^inn   v,  Scott,  22  Minn.  A56;  Two-    character,  and  wholly   unfit  to  teach 

good  V.  Spy  ring,  i  C.  M.  &  R.  193;    and  have  the  care  of  a  district  school, 


derhill  on  Torts,  146;  Decker  v.  Gay-  ent,  by  persons  interested  in  a  particu- 

lord,  35  Hun  (N.  Y.)   584;    Brow  v,  lar  school  within   his  jurisdiction,  for 

Hathaway,     13     Allen     (Mass.)    239;  the  sole  purpose  of  preventing  the  issue 

Hutchinson  v,  Wheeler,  35  Vt  330;  to  the  person  so  charged,  of  a  licence  to 

Mandy  v.  Witt,  18  C.  B.    544;    25  L.  teach  the  school.     Held^  that  it  was  a 

J.,  C.  P.  294;  Taylor  v,  Hawkins,  10  Q.  privileged  communication,  and   abun- 

B.  308;  20  L.  J.,  Q.  B.  313;  Wilson  V.  dantly  justified  by  proof  that  he  was  a 

Robinson,  7  Q^  B.  68;  14  L.  J.,  Q;,B.  habitual  blasphemer  and  profane  per- 

196;     Harris  v.  Thompson,  13    C.  B.  son,  and  an  open  violator  of  the  Sab- 


333.  bath.      Wieman  v.  Mabee,  45  Mich. 

The  principle  that  a  communication    484;  40  Am.  Rep.  477. 
which  would  otherwise  be  slanderous        It  is  said  a  communication  is  privi- 


and  actionable,  is  privileged,  if  made  in  leged  within  the  rule  when  made  in 
good  faith,  upon  a  matter  involving  an  ^^>d  faith  in  answer  to  one  bavins  an 
interest  or  duty  of  the  party  making  it,  interest  soueht;  and  that  it  will  be 
though  such  duty  be  not  strictly  legal,  privileged  if  volunteered,  when  the 
but  of  imperfect  obligation,  to  a  person  party  to  whom  it  is  made  has  an  inter- 
having  a  corresponding  interest  or  est  in  it,  and  such  party  stands  in  such 
duty,  applies  to  an  agent  employed  to  relation  to  him  as  to  make  it  a  reason* 
procure  information  as  to  the  solvency,  able  duty,  or  at  least  proper,  that  he 
credit,  and  standins  of  another,  who  should  give  the  information.  See 
communicates  conndentially,  and  in  Crane  v.  Waters,  10  F^.  Rep.  619; 
good  faith,  the  information  obtained,  to  Locke  v,  Bradstreet  Co.,  22  Fed.  R^. 
his  principal,  who  has  an  interest  in  the  771;  Erber  v.  Dun,  12  Fed.  Rep.  526. 
subject  matter.  Ormsby  v,  Douglass,  1.  Erber  v.  Dun,  12  Fed.  Rep^l  526; 
37  N.  Y.  477;  Bradstreet  Co.  v.  Gill  Crane  v.  Waters,  lo  Fed.  Rep.  019, 
(Tex.),  9  S.  W.  Rep.  753.  Locke  v.  Bradstreet  Co.,  22  Fed.  R^. 

A  statement  in  a  motion  authorized  771. 

by  statute,  containing  only  the  essen-  8.  Atkinson  v.  Detroit  Free  Press, 

tud  facts  entitling  the  party  to  the  re-  46  Mich.  377. 
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In  such  cases  the  protection  should  be  as  conclusive  as  the  duty 
is  imperative.* 

Communications  within  the  privilege  are  not  actionable  merely 
because  they  are  false  and  defamatory,  but  express  malice  must 
be  shown ;  ^  yet  malice,  like  fraud,  has  its  equivalent  in  gross 
negligence.^  If  the  communication  is  fairly  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly  made,  the  com- 
munication is  protected  for  the  common  convenience  and  welfare 
of  society* — 

1.  Atkinson  v.  Detroit  Free  Press,  that  in  sucli  a  case  the  inference  of 

46  Mich.  ^7.  malice  which  the  law  draws  from  de- 

S.  Bradlej  v.  Heath,  12  Pick.  (Mass.)  famatorr  words,  is  rebutted   and   the 

164;  Witherston  v.  Hawkins,  i  T.  R.  onus  of  proving  actual   malice  is  cast 

xio;  Clark    v,  Moljneux,  47  L.  J.,  Q^,  upon  the  person  claiming  to  have  been 

B.  230;  State    V,  Balch,  31   Kan.  465;  defamed.      Marks  v.  Baker,  28  Minn. 

Palmer  v.  Concord,    48   N.    H.    211;  162. 

Shurtleff  V.  Stevens,  51  Vt.  501,  Miner  The  supreme  court  of  Pennsylvania 

t^.  Detroit  etc.  Co.,  49  Mich.  358;  Garr  say   in  Briggs  v.  Garrett,  1 11   ra.  St. 

V.  Selden,  4  Comst.  (N.  Y.)  91;  Marks  404,  that  a  communication,  when  made 

V.  Baker,  12  Rep.  530,  Quinn  v,  Scott,  upon  a  proper  occasion,  from  a  proper 

32  Minn.  456;  Briggs  v.  Garrett,  11 1  motive,  and  based  upon  reasonable  or 

Pa.  St  414,    Laughton  v.  Bishop  etc.,  probable  cause  is  privileged,  and  when 

L.  R.,  4  P.  C.  495;  Harrison  v.  Bush,  5  so  made  in  good  faith  the  law  does  not 

£.  &  B.  344;  Twogood  V.  Spy  ring,  i  C.  imply  malice;  but  actual  malice  must 

M.  &  R.  193.  be  proven  before  there  can  be  a  re - 

Where,  in  an  action  for  defamation,  covery. 

the  defence  is  that  of  privileged  com-  8.  Add.  Torts,  §§1100,  1093;    Cooley 

munication,  the  question  for  the  jury  is  Torts,  210;    Whart.  Neg.,   §§  28,  22, 

not  whether  the   language  used   was  Bod  well  v,  Osgood,   3   Pick.   (Mass.) 

tnic,  nor  whether  the  defendant  had  379;  Atchinson  v.  Detroit  Free  Press, 

reasonable  ground  to  believ^  it  to  be  46   Mich.  377;    Goot  v.  Pulsifer,   12a 

true,  but  whether  he  honestly  believed  Mass.  235. 

it  to  be  true,  and  used  it  without  mal-  One  P,  a  merchant,  applied  to  a  jus- 
ice,  in  the  reasonable  protection  of  his  tice  for  a  warrant  against  a  married 
own  interests,  or  in  the  proper  defence  woman,  on  the  ground  that  she  had 
of  an  attack  upon  his  character.  Pro-  taken  a  pair  of  overshoes  of  the  value  of 
vided  the  language  used  is  a  necessary  $1.15  from  his  store.  The  justice  re- 
part  of  his  defence,  and  fairly  arises  fused  to  issue  the  warrant  A  few 
from  tiie  charges  made  against  him,  hours  afterwards,  P  again  applied  for 
and  is  not  unnecessarily  defamatory,  the  warrant,  saying  in  effect  that  she 
nor  more  extensivelv  circulated  than  had  stolen  three  pairs  of  shoes  from  iili 
the  circumstances  of^  the  case  require,  store,  and  that  he  could  prove  it,  but 
and  plaintiff  fails  to  show  that  the  de-  the  justice  again  refused.  On  the  next 
fendant  did  not  so  believe  and  properly  day  P,  with  a  constable,  went  to  the 
use  the  statements  complained  of —  residence  of  her  husband  without  pro- 
that  is,  fails  to  show  actual  malice  in  cess,  and  charged  her,  in  the  presence 
the  defendant — the  verdict  should  be  of  her  husband  and  children,  with  the 
for  defendant,  whether  the  charge  be  larceny  of  the  shoes,  and  procured  pa^- 
true  or  false.  Chaffin  v.  L,ynch,  84  ment  under  threats  of  arrest,  etc.,  &r 
Va.  844.  the  shoes,  and  $1.50  for  costs.     In  an 

The  rule  as  laid  down  by  the  Min-  action  for  slander,  it  was  shown  by  a 
nesota  supreme  court  is,  that  a  commu-  preponderance  in  the  testimony  that 
nication  made  in  good  faith  upon  any  she  had  paid  for  the  shoes  when  they 
subject  matter  in  which  the  person  were  procured.  Held^  that  the  corn- 
commenting  has  an  interest,  or  in  ref-  munications  of  P  with  the  mag^stratOi 
^rence  to  which  he  has  a  duty,  public  being  without  reasonable  and  probable 
or  private,  either  legal,  moral  or  social,  cause,  were  not  privileged.  Pierce  v. 
if  made  to  a  person  having  a  corre-  Card,  23  Neb.  828. 
ponding  interest  or  duty,  is  privileged;  4.  Briggs  v.  Garrett,  11  Pa.  St  404. 
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Ami  it  is  sufficient  to  confer  the  privilege  that  the  matter  is  of 
public  interest  to  the  community.' 

Privileged  communications  are  of  two  kinds:  (i)  those  abso- 
lutely privileged ;  (2)  those  in  which  the  privilege  is  but  quali- 
fied.^ As  to  those  absolutely  privileged,  no  prosecution,  either 
civil  or  criminal,  will  lie,  though  averred  to  be  malicious  in  fact 
as  well  as  false.  As  to  the  other  class  of  cases,  action  will  lie 
only  where  the  party  making  the  communication  be  guilty  of 
falsehood  and  express  malice.^ 

Whether  the  communication  is  or  is  not  privileged  by  reason  of 
the  occasion  is  a  question  for  the  judge  alone  where  there  is  no 
dispute  as  to  the  circumstances  under  which  it  was  made.^  If 
there  be  any  doubt  as  to  these  circumstances,  the  jury  must  find 
what  the  circumstances  in  fact  were,  or  what  the  defendant  hon- 
estly believed  them  to  be,  if  that  be  the  point  to  be  determined ; 
and  then,  on  their  findings,  the  judge  decides  whether  the  occa^ 
sion  was  privileged  or  not.*  If  the  occasion  was  not  privileged, 
and  the  words  are  defamatory  and  false,  the  judge  will  direct  a 
verdict  for  the  plaintiff.  If  the  occasion  was  absolutely  privi- 
leged, jud|^ment  will  at  once  be  given  for  the  defendant.  If,  how- 
ever, the  judge  decides  that  the  occasion  was  one  of  qualified 
privilege  only,  the  plaintiff  must  then,  if  he  can,  give  evidence  of 
actual  malice  on  the  part  of  the  defendant.  If  he  gives  no  such 
evidence,  it  is  the  duty  of  the  judge  to  nonsuit  him,  or  to  direct 
a  verdict  for  the  defendant.  If  he  does  give  any  evidence  of 
malice  sufficient  to  go  to  the  jury,  then  it  is  a  question  for  the 
jury  whether  or  no  the  defendant  was  actuated  by  malicious  mo- 
tives in  writing  or  speaking  the  defamatory  words.* 

1.  Absolutely  Privileged. — Those  absolutely  privileged  may  be 
grouped  under  three  heads:  (i)  Parliamentary  proceedings ;  (2) 
judicial  proceedings;  (3)  naval  and  military  affairs,  etc.'' 

a.  Parliamentary  Proceedings. — A  member  of  the  legis- 
lature is  not  liable  to  an  action  of  slander  for  words  spoken  in 
the  dischat^e  of  his  official  duties,  even  though  spoken  ma- 
liciously.® But  this  privilege  is  not  extended  to  words  spoken 
unofficially,  though  in  the  legislative  hall  and  while  the  legislature 
is  in  session.* 

b.  Judicial  Proceedings.— No  action  will  lie  for  defamatory 
statements  made  or  sworn  in  the  course  of  a  judicial  proceeding ' 

X.  Nix    V.    Caldwell,    81    K7.    295;        4.  State  v.  Griffith,  L.  R.,  a  P.  C- 

Marks  v.  Baker,  28  Minn.  162;  Kelly  420. 
V,  Tinling,  L.  R.,  i  Q:,  8.609;  Purcell  v.        6.  Odgers  L.  &  S.  183. 
Sowler,  I  C.  P.  D.  781 ;  Palmer  v.  Con-        6.  Odger$  L.  &  S.  184. 
cord,  48  N.  H.  211;  Coolej  on  Torts  217.        7.  Odgers  Libel  &  Slander  18^.    See 

9.  Rubelman  v.  Lurchman,  14  Mo.  White  v,  Nichols,  3  How.  (U.  S.;  266. 
Ap-  601;  Odgers  L.  &  S.  i8i.  8.  Coffin  v»  Coffin,  4  Mass.  i. 

8.  Cooley's    Const.    425;    Smith    v.        But  see  Commonwealth  v.  Blanding^ 

Smith  (Mich.),  3  L.  R.  A.  52;  41  N.  3  Pick.  (Mass.)  310. 
W.  Rep.  499;  LfOwry   v,  Vedder,    40       9.  Coffin  v.  Coffin,  4  Mass.  i;  Odgers 

Miim.  475.  L.  &  S.  185. 
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before  any  court  of  competent  jurisdiction.^  Everything  that  a 
judge  says  on  the  bench,  or  a  witness  in  the  box,  or  counsel  in 
arguing,  is  absolutely  privileged,  so  long  as  it  is  in  any  way  con- 
nected with  the  enquiry.*  So  are  all  documents  necessary  to  the 
conduct  of  the  cause,  such  as  pleadings,  affidavits,  and  instructions 


1.  HolUs  V.  Meuz,  69    Cal.  625;  58    in  the  course  of  judicial  proceedings. 
_^m.  Rep.  574;  Vemer  v,  Vemer,  64    Bartlett  v.  Christhilf,  69  Md.  319. 
Miss.  321;  rrescott  v.  Tousev,  53  N.        But  libellous  cliarges  made  before  a 


Y.  Super.  Ct  56;  Burke  v.  Ryan,  36  court  not  legally  competent  to  inveeti- 
La.  An.  951;  Vinast;.  Merchants*  Mut.  gate  them,  are  actionable.  Milam  v. 
Ins.  Co.,  33  La.  An.  1265;  Hoar  v.  Bumsides,  i  Brev.  (S.  Car.)  295. 
Wood,  3  Mete.  (Mass.)  193;  Hastings  V.  2.  Hastings  v,  Lusk,  22  Wend.  (N. 
Lusk,  22  Wend.  (N.  Y.  )  410;  Marsh  v.  Y.)  410;  Hoar  v,  Wood,3Met.  (Mass.) 
Ellsworth,  36  How.  (N.  Y.)  Pr.  532;  193;  Marsh  v.  Ellsworth,  36  How.  (N. 
Badgley  v.  Hedges,  2  N.  J.  L.  233;  Y.)  Pr.  532;  Garr  v.  Selden,  4  Comst. 
Allen  V.  Crofort,  2  Wend.  (N.  Y.)  515;  (N.  Y.)  91;  Warner  v,  Paine,  2  Sandf. 
Rainbow  v,  Benson,  71  Iowa  301;  York  (N.  Y.)  195;  Hardin  v.  Cumstock,  2  A. 
V.  Pease,  2  Gray  (Mass.)  282;  Brow  v,  K.  Marsh.  (Ky.)  4S0;  Hart  v.  Baxter, 
Hathaway,  13  Allen  (Mass.)  239;  47  Mich.  198;  Fisk  v.  Soniat,  33  La. 
White  V.  Nichols,  3  How.  (U.  S.)  260.  An.  1400;  Wilson  v.  Collins,  5  Car.  ft 
See  Shaddenr.  McElwee,86Tenn.  146;  P.  373;  Jekyll  v.  Moore,  2  New  Re- 
Spooney  V.  Keeler,  51  N.  Y.  527;  ports  341;  Flint  t^.  Pike,  4  Barnewall  & 
White  v.  Carroll,  42  N.  Y.  161;  Garr  v.  Cresswell  473;  6  Dowllng  &  Ryland, 
Selden,  4  N.  Y.  91;  Ring  v,  Wheeler,  7  528;  Brook  v,  Montague,  Cro.  Jac.  00; 
Cow.  (N.  Y.)  725;  Aylesworth  v,  St.  i  Saunders  130,  131c  (6th  ed.);  Astfey 
Johns,  2C  Hun  (N.  Y.)'i56;  Lamson  v.  v,  Younge,  2  Burrow  807;  Trotman  v. 
Hicks,  38  Ala.  279;  Jennings  v.  Paine,  Dunn,  4  Campbell  411;  Hodgson  v. 
4  Wis.  358;  Dunham  v.  Powers,  42  Vt.  Scarlett,  i  Barnewall  &■  Alderson  232', 
i;  Calkins  v.  Summer,  13  Wis.  193;  s.  c,  at  nisi  prius^  Holt  621,  and 
Wyatt  V,  Buell,  47  Cal.  624;  Rector  v,  notes;  Dowling  v.  Wenman,  2  Shower 
Smith,  II  Iowa  302;  Seaman  v.  Neth-  446;  Molton  v.  Clapham,  March  20;  s. 
erclifl,  54  L.  T.,  N.  S.  878;  Scott  v,  c.  Sir  W.Jones  431,  j«3  nom,  Boulton 
Stansfield,  L.  R.,  3  Exch.  220;  Rex  v,  v.  Clapham;  McLaughlin  v,  Cowley, 
Skinner,  Lof!t  55;  Kandall  v,  Brigham,  127  Mass.  316;  Hart  v.  Baxter,  47  Mich. 
7  Wall.  (U.  S.)  523;  Hoar  v.  Wood,  3  190;  Home  v.  Bentinck,  2  Broderip  & 
Mete.  (Mass.)  193;  Shelferv. Gooding,  2  Bingham  130;  4  Moore  563;  Doyle  v. 
Jones  (N.  Car.)  175;  Bartlett  V.  Christ-  0*Doherty,  Carrington  &  Marshman 
hilf  (Md.),  12  Cent.  Rep.  852;  Hunckel  ai8;  Kendillon  v.  Maltby,  Carrington 
V.  Voneiff  (Md.),  12  Cent.  Rep.  849;  &  Marshman  402;  Ring  v.  Wheeler,  7 
Vausse  v.  Lee,  i  Hill  (S.  Car.)  197;  Cow.  (N.  Y.)  725;  Burlingame  v.  Bur- 
Hawk  V,  Evans,  76  Iowa  593.  lingame,  8  Cow.  (N.  Y.)  141;  Rice  v. 

The  statements  must  be  pertinent  to  Coolidge,  121  Mass.  393;  Spaids  i^.Bar- 

the  issue.     Hooper  v.  Truscott,  2  Bing.  rett,    57    111.    289;    Commonwealth  v, 

N.  C.  A57;  Powel  V.  Plunket,  Cro.  Car.  Blanding,  3  Pick.   (Mass.)  314;  Coffin 

52;  Gilbert  v.  People,  i   Den.  (N.  Y.)  v.  Coffin,  4  Mass.  i;  Gilbert  v.  People, 

41;  White  V,  Carroll,  42   N.  Y.   161;  i  Den  (N.  Y.)4i;  McMillan  v. Birch, 

Wyatt  V,  Buell,  47  Cal.  625;  Ruohs  v.  i  Binn.  (Pa.)  170;   Torrey  v.  Field,  10 

Backer,  6  Heisk.  (Tenn.)  395;  Smith  V.  Vt.  353;    Mower   v,  Watson,    ii    Vt 

Howard,   28    Iowa  51;    Kean   v.  Mc-  536. 
Laughlin,  2  S.  &  R.  (Pa.)  469.  No  action  will  lie  against  a  jud^e  of 

An  action  for  libel  will  not  lie  for  one  of  the  superior  courts  for  any  judi- 

statements  contained  in  a  petition  by  a  cial  act,  though  it  be  alleged  to  have 

receiver    against    his    coreceiver,  that  been  done  maliciously  and  corruptly, 

such  coreceiver  was  unlawfully  with-  Fray  v.  Blackburn,  3  B.  &  S.  576.    See 

holding  a  portion  of  the  assets,  and  was  Floyd  v.  Barker,  12  Kep.  24;  Groenvelt 

obstructing  their  collection,  and  that  he  v.  Burwell,  i  Ld.  Raym.  4^4,  468;  Di- 

was  acting  in  contempt  of  court,  and  cas  v.  Lord  Brougham,  6  C.  &  P.  249; 

had  embezzled  some  of  the  trust  mo-  Taaffe  v,  Downes,   x  Moo.  P.  C.  C. 

ney,  even  though  they  are  malicious  36,  n;  Kemp  v,  Neville,  10  C.  B.,  N.  S* 

and  false;  such  statements  being  made  523. 
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.The  judge  of  an  inferior  court  of  believed  bo  by  him.    Call-ins  v.  Sum- 

records  enjoys  the  same  immunity  in  ner»  13  Wis.  193;  McLaughlin  v,  Cow- 

this  respect  as  the  judge  of  a  superior  ley,  127  Mass.  316;  Barnes  v.  McCrate, 

court,  so  long    as  he  has  jurisdiction  32    Me.  442;  Lea  v.  White,  4   Sneed 

over  the  matter  before  him.     For  any  (Tenn.)  iii;  Allen  v.  Crofoot,  2  Wend, 

act  done  in  any  proceeding  in  which  he  (N.  Y.)  515;  White  v.  Carroll,  42  N. 

either  knows,  or  ought  to  know,  that  he  Y.  161;    Morgan   v.  Booth,    13    Bush 

is  without  jurisdiction,  he  is  liable  as  an  (Ky.)  480;  Storey  v.  Wallace,  60  111. 

ordinary  subject.     Houlden  v.  Smith,  (;i;    Smith  v,   Howard,    28    Iowa  51; 

14  Q^B.  841;  Calder  v.  Halket,  3  Moo.  York  v.  Gray,  282;  Liles  v.  Gaster,  42 

P.  C.  C.  20.    And  so  he  would  be  for  Ohio  St.  631;  Hutchinson  v,  Lewis,  75 

words  spoken  after  the  business  of  the  Ind.  55;  Wyatt  v.  Buell,  47  Cal.  624; 

court  is  over.     Paris  v.  Levy,  9  C.  B.,  Hoar  v.  Wood,  3  Mete.  (Mass.)  193; 

N.  S.  342.  Marsh    v,  Ellsworth,    2   Sweenv  589; 

A    justice  of   the  peace  enjoys   an  Warner  v.  Paine,  2  Sandf.  (N.  Y.)  195; 

equal  immunity.      An    action  will  He  Kidder    v,    Parkhurst,    3    Allen    393; 

against    him    for     defamatory    words  White  t».  Carroll,  42  N.  Y.  i6i;iAm. 

spoken  maliciously  and  without  reason-  Rep.  504. 

able  or  probable  cause  if  thev  do  not  But  a  remark  made  by  a  witness  in 

arise  out  of  any  matter  properly  before  the  box,  wholly  irrelevant  to  the  matter 

him.     See  Kirby  v.  Simpson,  10  Exch.  of  enquiry,  uncalled  for  bv  any  ques- 

358;   Gelen  v.  Hall,  2    H.  &    N.  379.  tion  of  counsel,  and  introducea  by  the 

But  if  the  conduct  of  the  plaintiff  be  a  witness  maliciously  and  for   his  own 

matter  in  any  way  relevant  to  the  en-  purposes,  would  not  be  privileged,  and 

quiry,  and  the  proceedings  are  within  would  also  probably  be  a  contempt  of 

the  jurisdiction  of  the  magistrate,  he  court.    Gosslin    v.   Cannon,    i    Harr. 

may  express  his  opinion  of  such  con-  (Del.)    3;    Shadden    v,   McElwee,  86 

duct   with    the    utmost  freedom,    and  Tenn.   146.     So,  of  course,   an  obser- 

no   action   will   lie.      Odgers  L.  &  S.  vation     made    by    a     witness     while 

i88.  waiting    about    the    court,    before    or 

WitnesseB. — The  privilege  of  a  wit-  after  he  has  given  his  evidence,  is  not 

ness  in  testifying  is  absolute,  and  he  is  privileged.   Trotman  v.  Dunn,  4  Camp, 

not  liable  in  a  civil  action  for  any  re-  211;  Lynam  t\  Gowing,  6  L.  R.  Ir.  259. 

flections  thrown  out  in  delivering  his  Nor  is  a  private  letter  written  to  the 

testimony.    Hunckel  v.  VoneifT,  69  Md.  judge  to  influence  his  decision.    Gould 

179;  Hoar  V.  Wood,  3  Mete.  (Mass.)  v.  Hume,  3  C.  &  P.  625.     Such  a  letter 

193;  Liles  i>.  Gaster,  42  Ohio  St.  631;  is  strictly  a  contempt  of  court.    Odgers 

Marsh    v,  Ellsworth,   50    N.   Y.  309;  L.  &  S.  191. 

Steinecke  v.  Marx,  10  Mo.  App.  580;  While  a  witness  is  not  liable  to  an 
Hutchinson  f.  Lewis,  75  Ind.  55;  Smith  action  for  defamation  when  his  testi- 
V,  Howard,  28  Iowa  51;  Terry  i'..Fel-  mony  is  relevant  one  who  suborns  a 
lows.  21  La.  An.  375;  Lea  v.  White,  4  witness  to  commit  perjury,  may  be 
Sneed  (Tenn.)  in;  Vausse  v.  Lee,  i  liable  for  the  charge  made  by  the  wit- 
Hill  (S.  Car.)  197;  26  Am.  Dec.  168;  ness  at  his  instigation,  and  this  without 
Bailey  v.  Dean,  5  Barb.  (N.  Y.)  297;  special  damage  if  the  charge  amount 
Garr  v.  Selden,  4  N.  Y.91;  Whiter,  to  special  defamation.  Rice  v.  Cool- 
Carroll,  42  N.  Y.  166;  Am.  Rep.  503;  idge,  121  Mass.  393.  See  Hartv.  Bax- 
Lyman  v.  Gowing,  6  L.  R.  (Ir.)  259;  ter,  47  Mich.  198;  10  N.  W.  Rep.  198; 
Trotman  v.  Dunn,  4  Camp.  211 ;  Barnes  McLaughlin  v.  Cowley,  127  Mass.  316; 
V.  McCrate,  32  Me..  442;  Kidder  r*.  Hoar  t>.  Wood,  44  Mass.  193. 
Parkhurst,  3  Allen  (Mass.)  393-,  Ring  In  a  case  regarding  disputed  prop- 
V,  Wheeler,  7  Cow.  (N.  Y.)  720;  Grove  erty,  where  a  witness  is  asked  to  fix  a 
-v,  Brandenburg,  7  Blackf.  (Ind.)  234;  certain  date,  a  reply  as  follows:  "Not 
Dunlap  i>.  Glidden,  31  Me.  435;  Salkins  knowing  that  a  mistress  or  woman  of 
-v.  Summer,  13  Wis.  193.  Mr.   Plitt  would  step  in  to  claim   the 

An  action  of  slander  will  not  lie  for  lawful  wife's  property,  I  did  not  keep 

testimony  given   in  a  case,  where  what  an   account  of  the  date  that  way.     If  I 

is  said  is  pertinent  and   material  to  the  would  have,  I  would  have  noticed  the 

subject-matter    of  enquiry,    even    al-  date,  and  all  those  little  particular  inci- 

though  the  witness  be  actuated   by  ha-  dent," — is  not  so  wholly  foreign  to  the 

tred  or  ill  will  in  testifying.   Calkins  v,  case  as  to  be  beyond  the  privilege  of  a 

Sumner,  13  Wis.  193.  witness,  and  is  therefore  not  actionable 

What  he  savs  must  be  pertinent  or  as  slander.  Robinson  and  Bryan,  JJ., 

408 


F^Mligtd                  LIBEL  AND  SLANDER.  OommuiMttMt. 
to  counsel  * — 

dissenting.   Hunckel  v,  Voneiff,  69  Md.  tude   of    remark    and    observation    is 

179.  properly  allowed  to  all  persons,  both 

Ooimiti,  tto. — Counsel  engaged  in  a  parties  and  counsel  in  the  conduct  and 

cause  are  privileged  to  speak  any  words  management  of  all  proceedings  in  the 

however   defamatory,  that  are  in  ac-  course  of  administration  of  justice.   .    . 

cordance  with   their    instructions  and  they  are  only  restrained  by  this  rule, 

are  pertinent  to  the  matter  in  question,  viz.  that  they  (their  remarks)  shall  be 

Jennings  v,  Paine,  4  Wis.  358;  Morgan  made  in  good  faith  to  courts  or  tribu- 

V.  Booth,  13  Bush  (Ky.)  480;  Rice  v,  nals  having  jurisdiction  of  the  subject 

CooUdge,  121  Mass.  393;  McLaughlin  and  power  to  hear  and  decide  the  mat- 

V,  Cowley,   127   Mass.    316;    Hoar  v,  ter  of  complaint    or    accusation,  and 

Wood,  3  Mete.  (Mass.)  193;  Hastings  v,  that  they  are  not  resorted  to  as  a  cloak 

Lusk,  22  Wend.  (N.  Y.)  410;  Gilbert  v,  for  private  malice.    Hoar  v.  Wood,  3 

People,   I  Den.  (N.  Y.)  41;  Marsh  v.  Mete.  (Mass.)  193;  Ring  v»  Wheeler,  7 

Ellsworth,  50  N.  Y.  309.    See  Lester  v.  Cow.  (N.  Y.)  725;  Hastings  v.  Lusk,  22 

Thurmond,  51    Ga.   118;    Maulsby  v.  Wend.  (Mass.)  410. 

Reifsnider,  69  Md.  14^.  The  privilege  of  counsel  in  advocat- 

In   Lawson  v.  Hicks,  38  Ala.  279,  it  ing  the  rights  of  his  client  and  of  the 

was  held^  the  communications  of  coun-  party  himself  where  he   manages   his 

sel  and  parties  made  in  the  due  course  own  cause  in  a  judicial  proceeding  is  as' 

of  judicial  proceedings,  if  relevant,  will  broad  as  that  of  a  legislative    body, 

not  support  an  action   for  defamation,  provided  that  what  is  said  be  pertinent 

and  although  irrelevant,  will  not  con-  to  the  question  under  discussion.  Hast- 

stitute  a  cause  of  action  if  the  party  ings  v.  Lusk,  22  Wend.  (N.  Y.)  410; 

had  reasonable  and  probable,  cause  for  Hodgson  v,  Scarlett,   i   Bam.  &  Ad. 

believing  the  matter  to  be  relevant  and  232;  King  v,  Wheeler,  7  Cow.  (N.  Y.) 

without  proof  of  actual  malice.  725;  Marsh  v,  Ellsworth,  50  N.  Y.  309; 

An  attorney  sued  his  client  for  pro-  Spaids  v,  Barrett,  57  111.  289;  Garr  v, 
fessional  services.  The  client  pleaded-  Selden,  4  N.  Y.  91;  Warner  v.  Paine,  2 
the  general  issue  and  gave  notice  that  Sandf.  (N.  Y.)  195. 
he  would  prove  on  the  trial  that  the  at-  An  attorney  acting  as  an  advocate  is 
tomey  conducted  the  suits,  and  at-  privileged  as  to  statements  made  in  the 
tended  to  the  other  business,  on  account  trial  of  his  client's  cause,  in  the  same 
ofwhich  the  compensation  was  claimed,  way  as  counsel.  Mackay  v.  Ford,  5 
in  **so  careless,  unskillful,  undue  and  Hurd.  &  Nor.  792. 
improper  manner,"  as  to  render  the  ser-  And  if  an  attorney  without  the  di- 
vices  of  no  value.  The  attorney  moved  rections  of  his  client  introduces  into 
the  court  to  strike  out  the  notice  as  legal  proceedings  defamatory  matter, 
false,  and  the  client,  in  resisting  the  the  client  cannot  be  held  liable.  Hardin 
motion,  read  and  placed  on  the  files  of  v,  Cumstock,  2  A.  K.  Marsh.  (Ky.)  480. 
the  court  an  affidavit  stating  that  the  To  say  to  a  witness,  who  was  giving 
plaintiff  had  revealed  confidential  com-  his  testimony  upon  a  material  point  in 
munications  made  to  him  in  his  pro-  a  cause  then  on  trial,  "that  is  a  lie,"  and 
fessional  capacity'  by  the  defendant,  and  to  repeat  this  not  only  to  the  witness 
relating  to  some  portion  of  the  business  but  to  the  counsel  for  the  opposite 
in  question,  for  the  purpose  of  assisting  party,  if  done  maliciously  and  with  a 
another  person  who  had  an  interest  ad-  view  to  defame  the  witness,  is  slander, 
verse  to  the  defendant,  and  that  the  Mower  v.  Watson,  1 1  Vt.  536. 
plaintiff  combined  and  colluded  with  The  presumption  is  that  a  complaint 
that  person  to  injure  the  defendant,  drawn  and  signed  by  an  attorney  is 
The  attorney  sued  his  client  for  libel,  privileged,  and  an  action  for  libel  can- 
reciting  these  facts  in  his  declaration,  not,  therefore,  be  maintained  on  it, 
and  charging  the  libel  to  be  malicious  neither  malice  nor  bad  faith  being 
and  impertinent.  Held^  on  demurrer  shown.  Dada  v.  Piper,  41  Hun  (N. 
to  the  declaration,  that  the  matter  stated  Y.)  254. 

in  the  affidavit  was  pertinent  to  the  mo-  Coroner. — A  coroner  is  not  liable  for 

tion,  and  therefore  privileged,  so   that  words  falsely  and  maliciously  spoken 

the  action  of  libel  would  not  lie.    Garr  while  holding  an  inquest  and  addressinfl^ 

V.  Selden,  4  Const  (N.  Y.)  91.  the  jury.    Thomas  v.  Churton,  2  B.  £ 

In  McLaughlin  t/.  Cowley,  127  Mass.  S.  47c. 

319,  Ch.  J.  Shaw  says:  "Great  lati-  1.  Hartsock  v,  Reddick,    6  Biackf. 
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This  immunity  rests  on  obvious  grounds  of  public  policy  and 
convenience.* 

(lod.)  255;  Gilbert  t/.  People,  i  Den.  fendant  when  applying  in  due  course  to 

(N.  Y.)  41;  Garr  v,  Selden,  4  Comut  a  justice  of  the  peace  for  a  warrant  to 

(N.  Y.)  91;  Warner  v.  Pajrne,  a  Sandf.  apprehend  the  plaintiff  on  that  charge 

(N.  Y.)  195;  Wvatt  V,  Buell,  47  Cal.  is  absolutely  privileged.    Ram  v,  Lam- 

624;  Johnson  ».  Brown,  13  W.  Va.  71;  lev,  Hutt  113.    See  Johnson  v.  Evans, 

McLaughlin  V.  Cowley,  127  Mass.  316.  jlSsp.  32;    Weston  v.  Dobniet,  Cro. 

See    Strauss    v.   Meyer,    48    111.  386;  Jac.  432;  Dancaster  v,  Hewson,  2  Man. 

Whitney  v,  Allen,  62  111.  472;  Bailey  v,  &  R.  176. 

Dean,  5  Barb.  (N.  Y.)   297;    Ayles-  A  defamatory  statement  contained 

worth  V.  St  John,  25  Hun  (N.  Y.)  156;  in  the  declaration  in  an  action,  signed 

Vinas  v.  Merchants'  Mut.  Ins.  Co.,  ^  by  counsel,  if  not  pertinent  or  material 

La.  An.  1265;  Perzel  xk  Tousev,  52  N.  to  the  issue,  is  not  privileged;  and,  in 

Y.  Super.  Ct.  79;  Mollis  v.  Meux,  69  an  action  of  libel  against  the  counsel, 

Cal.  625;  8.  c,  50  Am.  Rep.  574;  Rurke  he  cannot  justify  by  showing  his  belief 

V,  Ryan,  36  La.  An.  951;  Stewart  v.  that  it  was  true,  the  sources  of  his  in- 

Hall,  83  Ky.  375;  Lanning  v.  Christie,  formation,  or  his  instructions  from  his 

30  Ohio   St.   115;   27    Am.   Rep.  431;  client.     McLaughlin    v.   Cowley,    131 

Astley  V,  Younge,  2  Burr.  807;   Hen-  Mass.  70. 

derson  V.  Broomhead,  4  Hurl.&  N.  C70;  Proceedings  upon  a  petition   to  the 

Spsdds  V,  Barrett,  57  111.  289;  11  Am.  governor  for  the  removal  of  a  sheriff 

Rep.  10;  Vausse  v,  Lee,  i  Hill  (S.  Car.)  from    ofHce    are    quasi    judicial,    and 

197;  26  Am.  Dec.  168;  Hardin  v.  Cum-  statements    made    in   such  petition,  if 

stock,   2  A.   K.  Marsh.  (Ky.)  480;    12  pertinent,  are  asolutely  privileged;  and 

Am.  Dec.  427;  Lea  v.  White,  4  Sneed  no  action  for  libel,  founded  upon  them, 

(Tenn.)  iii.  can  be  maintained.  Larkin  v.  Nooman, 

No  action  lies  against  a  party  who,  19  Wis.  82. 

in  the  course  of  a  cause,  makes  an  affi-  .    Upon  a  trial  of  R  before  a  lodge  of 

davit  in  support  of  a  summons  taken  Masons,  appellant  was  called  before  a 

out  in  such  cause,  which  is  scandalous,  committee     and     testified.       Appellee 

false  and  malicious,  though  the  person  made  an  affidavit  in  reference  to  appel- 

scandalized,  and  who  complaine,  is  not  lant's  evidence,  that  he  could  not  be 

a  party  to  the  cause.     Henderson    v,  believed  on  oath.     Neither  were  mem- 

Broomhead,  4  Hurl.  &  Nor.  569.  hers  of  the  lodge.    Held^  that  appellee's 

No  action  lay  for  defamatory  expres-  affidavit  cannot  be  regarded  in  law  as  a 

sions  contained  in  a  bill  in  chancery,  privileged    communication.      Nix    v. 

Hare  v,  Mellers,  3  Leon.  138;   as  ex-  Caldwell,  81  Ky.  203;  ^o  Am.  Rep.  167. 

plained  by  Pollock,  B.,  16  Qj,  B.  Div.,  1.  Bacon  v,  Mich.  Cent.  R.  Co.,  & 

at  p.  113.  Mich.  166;  4  Odgers  L.  &  S.  186.     In 

No  action  will  lie  for  defamatory  ex-  judicial  proceedings  public  policy  re- 
pressions against  a  third  party,  con-  quires  that  there  shall  be  the  most  per- 
tained in  an  affidavit  made  and  used  in  feet  freedom  from  all  apprehension  of 
the  proceedings  in  a  cause,  though  outside  interference.  Marsh  v.  Ells- 
such  statements  be  false,  to  the  knowl-  worth,  50  N.  Y.  30^. 
edge  of  the  party  making  them,  and  in-  Ghurcli  Trial. — The  plaintiff,  a  mem- 
troduced  out  of  malice.  Henderson  v,  ber  of  the  Presbyterian  church,  was 
Broomhead,  28  L.  J.  Ex.  360;  Astley  v.  tried  by  a  session  of  the  church  in  his 
Younge,  2  Burr.  Sk)7;  Revis  v.  Smith,  absence  and  without  notice  to  him,  upon 
18  C.  B.  126;  2C  L.  J.,  C.  P.  195;  Hart-  a  charge  preferred  by  the  pastor,  who 
sock  V.  Reddick,  6Blackf  (Ind.)  255.  was    a    member   of   the    session,  that 

Plaintiff  made  an  affidavit  in  an  ac-  plaintiff  had  made  false  and  defamatory 

tion  he  had  brought  against  defendant  statements  concerning  the  pastor,  and 

in  the  king's  bench.      Defendant  (ap-  he  was  excommunicated  by  resolution 

parently  conducting  his  own  case)  said  of  the  session.    Helds  that  unless  the. 

in  court,  in  answer  to  this  affidavit,  **It  charge  was  false  and   the  members  of 

is  a  false  affidavit,  and  forty  witnesses  the     session     maliciously,    falsely    or 

will  swear  to  the  contrary.''    Held  that  colorably  made  the  proceedings  against 

no  action  lay  for  these  words.     Boulton  plaintiff    a  pretence  for    covering  an 

V,  Chapman,  Sir  W.  Jones  A31.  intended    scandal,  they    had   not  laid 

A  charge  of  felony  made  by  the  de-  themselves  open  to  an  action  for  libel. 
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c.  Naval  and  Military  Affairs,  etc.— All  acts  done  in 
the  honest  exercise  of  military  authority  are  privileged.  The  law 
iSy  of  course,  the  same  as  to  the  navy.  Naval  and  military  mat* 
ters  are  for  naval  and  military  tribunals  to  determine,  and  not  the 
ordinary  civil  courts.* 

8.  ftmalifiMl  Privilege. — A  qualified  privilege  extends  to  all  com- 
munications made  bona  fide  upon  any  subject  matter  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to  which  he 
nas  a  duty  to  a  person  Having  a  corresponding  interest  or  duty ; 
and  to  cases  where  the  duty  is  not  a  legal  one,  but  where  it  is  of 
a  moral  or  social  character  of  imperfect  obligation.' 

Cases  of  qualified  privilege  may  consist  of  communications 
made  in  pursuance  of  a  duty  owed  to  society,'  and  communica- 
tions made  in  self  defence.^ 

a.  Communications  Made  in  Pursuance  of  a  Duty 
Owed  to  Society. — A  communication  made  bona  fide  upon 
any  subject  matter  in  which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty,  is  privileged,  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  al- 
though it  contain  criminatory  matter  which  without  this  privilege 
would  be  slanderous  and  actionable.^ 

Landis  v.  Campbell,  79  Mo.  433;   49  rison,  41  L.  J.,  C.  P.  206;  Byam  v,  Col- 
Am.  Rep.  239.  tins,  iii  N.  V.  143;  King  v.  Patterson, 

1.  Hart  V,  Gumpach,  L.  R.,  4  P.  C.  49  N.  J.  L.  417;  Chaffin  v.  Lynch,  83 

439;  Dawkiiie  v.  Lord  Paulet,  L.  R.,  5  Va.  100;  Purcell   o.  Sowler,  L.  R.,  (Z, 

Q^  B.  94;  Dawkins  V.  Lord  Rokeby,  L.  P.   Div.   215;   Cooley  on    Torts,   217; 

R.f  7  H.  L.  744.  Addison  on  Torts^  4  1091. 

S.  Rainbow  v.  Benson,  71  Iowa  301;  In  Bacon  v.  Mich.  Cent.  R.  Co.,  66 

Quinn  v.  Scott,  22  Minn.  456;  Palmer  Mich.  166;  s.  c,  31  Am.  &  Eng.  R.  Cas. 

V.   Concord,  48   N.   H.   211;   Bush  v,  357,  it  is  ^^/tf  ^at  the  **discharge  list,** 

Prosser,    11    N.  Y.   347;    Edwards  v.  which  it  is  the  custom  and  duty  of  each 

Chandler,  14  Mich.  471 ;  Briggs  v.  Gar-  division  agent  of  a  railroad  company  to 

rett,  III  Pa.  St.  404;  Smith  v.  Hi^mns,  send  monthly  to  his  fellow  agents  to 

16  Gray  (Mass.)  251;  Lewis  v.  Chap-  put  them  on  their  guard  men  whom  he 

man,  16N.  Y.  372;  Knowles  v.  Peck,  had  discharged    is    within  the  rule  of 

42  Conn.  j86;   Washburn  v.  Cooke,  3  qualified  privilege. 

£>en.  (N.  Y.)  iio;Easley  V.  Moss,9  Ala.  8.   Whitley  v,  Adams,  15  C.  B.,  N. 

266;  Van   Wyck  v.  Aspinwall,  17  N.  S.  392;  White  v.  Nichols,  3  How.  (U. 

Y.  190;  Thompson  v.  Dashwood,  L.  R.,  S.)  266. 

II  Q2,B.  Div.  45;  Davies  v.  Snead,  L.  4.   Blackham  v.  Pugh,  2  C.  B.  611; 

Rm  5  Q:,  B.  611;  Wallen  v.  Loch,  45  L.  Hargrave  v,  Le  Breton,  4  Burr.  2422; 


T.  243;  Somerville  v.  Hawkins,  10  C.  Steward  v.  Young,  L.  R.,  5  C.  P.  122; 
B.  58U;  Twogood  V,  Spy  ring,  1  C.  M.  &  Bank  of  British  North  America  v. 
R.  loi;  Delany   v.  Jones,  4  Esp.  193;     Strong,  i  App.  Cas.  307;  Somerville  t^. 


H3; 

B.  58^;  Twogood  V.  Spyring,  1  C.  M.  &  Bank    of   British    North    America  v. 

R.  loi;  Delany  v.  Jones,  4  Esp.  193;  Strong,  i  App.  Cas.  30^ 
Banks  v.  Henty,  L.  R.,  7  App.  741;  Hawkins,  10  C.  B.  583. 
Laughton  v.  Bishop,  L.  R.,  d.  P.  C.  495;  6.  King  v.  Patterson,  49  N.  J.  L.  417; 
Harrison  v.  Bush,  c  El.  Si  Bl.  344;  Whitley  v,  Adams,  15  C.  6.,  N.  S. 
Matherston  v.  Hawkins,  i  T.  R.  no;  302;  Dunsee  v,  Norden,  36  La.  An* 
Whitley  v,  Adams,  15  C.  B.,  N.  S.  392;  78;  Harrison  v.  Bush,  5  El.  &  Bl.  344; 
McDougall  V,  Claridge,  i  Camp.  267;  Byam  v.  Collins,  in  N.  Y.  i43;Streety 
Shipley  v.  Todhunter,  7  C.  &  P.  680;  v.  Wood,  15  Barb.  (N.  Y.).  The  Col- 
Harris  V,  Thompson,  13  C.  B.  333;  lege  of  Pharmacy  appointed  defendants 
Cockayne  v,  Hodgkisson,  5  C.  &  P*  543)  &  committee  to  enquire  into  and  report 
Wilson  v.  Robinson,  7  Q^,  B.  68;  Tay-  upon  the  adulteration  of  drugs.  They 
lor  V.  Hawkins,  16  CL  B.  308;  Manby  made  a  written  report  for  presentation^ 
V.  Witt,  18  C.  B.  544;  Henwood  v,  Har-  which  was  presented  to  the  secretarf 
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(i)  Character  of  Servants, — Where  the  defendant  is  asked  as  to 
the  character  of  his  former  servant  by  one  to  whom  he  or  she 
has  applied  for  a  situation,  a  duty  is  thereby  cast  upon  the  for- 
mer master  to  state  fully  and  honestly  all  that  he  knows  either 
for  or  against  the  servant ;  and  any  communication,  made  in  the 
performance  of  this  duty,  is  clearly  privileged  for  the  sake  of  the 
common  convenience  of  society,  even  though  it  should  turn  out 
that  the  former  master  was  mistaken  in  some  of  his  statements.* 
But  if  the  master,  knowing  that  the  servant  deserves  a  good 
character,  yet  having  some  grudge  against  him,  or  from  some  other 
malicious  motive,  deliberately  states  what  he  knows  to  be  false, 
and  gives  his  late  servant  a  bad  character,  then  such  a  communi- 
cation is  not  a  performance  of  the  duty,  and  therefore  is  not 
privileged.  There  is,  in  fact,  in  such  a  case,  evidence  of  malice 
which  **  takes  the  case  out  of  the  privilege.* 

(2)  Answers  to  Confidential  Enquiries, — If  a  person  who  is 
thinking  of  dealing  with  another  in  any  matter  of  business 
asks  a  question  about  his  character  from  someone  who  has  means 
of  knowledge,  it  is  for  the  interests  of  society  that  the  question 
should  be  answered ;  and  if  answered  bona  fide  and  without  ma- 
lice, the  answer  is  a  privileged  communication.*  It  is  a  perfectly 
privileged  communication  if  a  party  who  is  interested  in  discov- 
ering a  wrongdoer  comes  and  makes  enquiries,  and  a  person  in 
answer  makes  a  discovery  or  a  bona  fide  communication  which  he 
knows  or  believes  to  be  true,  although  it  may  possibly  affect  the 
character  of  a  third  person.* 

The  defendant  must  honestly  believe  in  the  truth  of  the  charge 
he  makes  at  the  time  he  makes  it,  and  the  answer  must  be  per- 

of  the  treasury,  charging  the  plaintiff,  Lonsdale,  48  Wis.  348;  Long  v,  Peters, 

who  was  an  examiner  of  drugs,  with  47  Iowa  230;  Broughton  v,  McGrew,  39 

gross  malpractice  in  his  office.     Held,  Fed.  Rep.  672. 

that  the  communication,  having  been  If  A  is  about  to  have  dealings  with  B, 
made  in  good  faith,  was  privileged,  but  first  comes  to  C  and  confidentially 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  (3  asks  him  his  opinion  of  B,  C*s  answer 
Smith)  190.  is  privileged.  "Every  one  is  quite  at 
1.  Odgers  L.  &  S.  201;  Liddle  v,  liberty  to  state  his  opinion  ^iia^</«  of 
Hodges,  2  Bosw.  (N.  Y.)  537.  the  respectability  of  a  party  thus  en- 
After  a  mercantile  firm  has  given  to  quired  about."  Storey  v.  Challands,  8 
one  of  its  clerks  a  general  recommen-  C.  &  P.  234. 

dation  by  means  of  which  he  obtains  a  In  I^ewis  v.  Chapman,  16  N.  Y.  369, 
situation,  if  a  partner  subsequently  dis-  Selden,  J  ,  enunciates  the  rule  as  em- 
covers  facts  which  alter  his  opinion  of  bracing  both  alternatives,  and  says: 
the  clerk*s  character,  it  is  his  duty  "There  is  no  doubt  that  when  the  com- 
to  communicate  the  new  facts  and  munication  is  made  bona  fide^  in  an- 
his  change  of  opinion  to  the  new  swer  to  enquiries  from  one  having  an 
employer  of  that  clerk,  in  order  to  interest  in  the  information  sought,  or 
guard  against  his  being  misled  by  the  when  the  relation  between  the  parties 
previous  recommendation  of  the  firm,  by  whom  and  to  whom  the  communlca- 
Fowles  V,  Bowen,  4  Tiffany  (30  N.  Y.)  tion  is  made  is  such  as  to  render  it  rea- 
20.  sonable  and  proper  that  the  information 
8.  Odgers  L.  &  S.  202.  should  be  given,  it  will  be  regarded  as 
8.  Wallers.  Loch  (C.  A.),  7  Q^B.  privileged.^' 
Div.  622.    Odgers  L.  k  S.  204;  State  v,  4.  Kine  v.  Sewell,  3  M.  &  W.  302. 
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tinent  to  the  enquiry.^  A  rumor  should  never  be  stated  as  a 
fact,  nor  should  a  charge  ever  be  made  recklessly  and  wantonly, 
even  in  confidence.* 

(3)  Statements  Made  Not  in  Answer  to  Enquiries, — Where  the 
relation  of  the  parties  are  such  as  to  afford  reasonable  ground 
for  supposing  innocent  motives  for  giving  the  information  and 
to  deprive  the  act  of  an  appearance  of  officious  intermeddling 
with  the  affairs  of  others,  and  the  information  given  in  such  case 
is  volunteered  and  not  in  answer  to  any  enquiry,  the  communica^ 
tion  is  privileged.* 

Odgers  L.  &  S.  205;  Eames  v.  Whitta-  per,  10  Bush  (Ky.)  447;  Parker  v.  Mc- 

ker,  123  Mass.  342;  Kllnck  v.  Colby,  46  Qyeen,  8  B.  Mon.  (Ky.)   16;  Hubbard 

N.  Y.  427.  V,  Rutledge,  57  Miss.  7.    See  Joannes 

1.  Odgers  L.  &  S.  205,  206;  Southam  v,  Bennett,  5  Allen  (Mass.)  170;  Dra- 

V,  Allen,  Sir  T.  Rarm.  231;  Huntley  v,  per  v,  Johnson,  16  Mass.  ^2;  Amann 

Ward,  6  C.  B.,  N.  S.  514.   See  Robinett  v,  Damm,  8  C.  B.,  N.  S.  597;  Somer- 

t'.  Ruby,  13  Md.  95.  ville  v,  Hawkins,  3  Eng.  Law  &  Eq. 

Plaintiff  had  been  tenant  to  the  de-  Rep.  503;  Vickers  v,  Stoneman  (Mich.), 

fendant;  a  wine  broker  went  to  defend-  41  N.   W.  Rep.  495;    Allen  v.  Cape 

ant   to    ask    him    plaintiff's    present  Fear  &  Y.  V.  K.  Co.  100  N.  Car.  397; 


address.      Defendant  ^commenced    to     Beals  v.    Thompson,   1^9   Mass.   405; 

" "  I.  306; 
37    N.  Y. 
acter,  but  only  for  his  address;  I  have    Nichols,  3  How.  (U.  S.)  266;  Waller  v. 


abuse  the  plaintiff.    The  broker  said:    Easly  v.  Moss,  9  Ala.  306;  Ormsby  v. 
*'I  don't  come  to  enquire  about  his  char-     Douglass,    37    N.  Y.    477;    White    v. 


done  business  with  him  before."  But  Loch  (C.  A,)i  7  C^B.  D.  621;  51  L.  J., 
the  defendant  continued  to  denounce  CL  B.  274;  45  L.  T.  242;  Gassett  v, 
the  plaintiff  as  a  swindler,  adding,  how-  CrTlbert,  6  Gray  94;  Swan  v,  Tappan,  5 
ever,  "I  speak  in  confidence.'*^  The  Cush.  (Mass.)  104,  no.  In  McDougait 
broker  thanked  defendant  for  his  re-  v,  Claridge,  i  Camp.  267,  it  was  held 
marks,  and  declined  in  future  to  trust  that  a  letter  Written  confidentially  con- 
the  plaintiff.  Heldy  that  it  was  rightly  ceming  a  solicitor,  and  under  an  im- 
left  to  the  jury  to  say  if  defendant  spoke  pression  that  its  statements  were  well 
bona  fide  or  maliciously.  Picton  v,  founded,  could  not  be  the  subject  of  an 
Jackman,  4  C.  &  P.  257;  Southam  v,  action;  and  in  Hesser  t/.  Donson,  men- 
Allen,  Sir  T.  Raym.  231.  tioned    in    Bull.    N.  P.  8,  where    the 

S.   Ogders  L.  &  S.  205;  Coxhead  v.  defendant    said,    *4n    confidence    and 

Richards,  2   C.   B.    569;   Robshaw  v,  friendship,  by  way  of  warning,"  to  one 

Smith,  38  L.  T.  423;  Eimer  v.  Fessen-  about  dealing  with  the  plaintiff,  words 

den  (Mass.),  22  N.  E.  Rep.  635;  Burke  affecting  his  credit,  no  action  would  lie^ 

V,  Mascarich  (Cal.),  22  Pac.  Kep.  673.  because   the  manner  of  speaking    re- 

A  request  by  a  young  lady  for  infor-  pelled  the  idea  of  malice, 

mation  as  to  any   rumors  about    the  I  am  not  justified  in  standing  at  the 

young  men  of  the  locality  does  not  ren-  door  of  a  tradesman's  shop  and  volun- 

der  privileged  a  communication  based  tarily  defaming  his  character  to  his  in- 

upon  mere  rumors  and   hearsay,    al-  tencung  customers.    But  if  an  intending 

though  believed  to  be  true  by  the  person  customer  comes  to  me  and  enquires  as  to 

giving  the  information.    Byam  v.  Col-  the    respectability    or    credit   of  that 

uns.  III  N.  Y.  143.  tradesman,  it  is  my  duty  to  tell  him  all 

S.  Byam  v.  Collins,  iii  N.  Y.  143;  I  know.    Storey  v,  Challands,  8  C.  & 

Locke  V,  Bradstreet  Co.,  22  Fed.  Rep.  P.  234. 

771;  Bradstreet  Co.  v.  Gill  (Tex.),  9  S.  Horsford  was  about  to  deal  with  the 

W.    Rep.    7C3;    Park  v,  Detroit  Free  plaintiff,  when  he  met  the'  defendant. 

Press  Co.  (Mich.),  40  N.  W.  Rep.  731;  who  said  at  once,  without  his  opinion 

Erber  v.  Dun,  12  Fed.  Rep.  526;  Lewis  being  asked  at  all,  **If  you  have  any- 

t7.  Chapman,  16  N.  Y.  369;  Crane  t^.  thing  to  do  with  Storey,  you  will  live  to 

Waters,   10  Fed.  Rep.  619;  Alpin  v,  repent    it;  he  is   a  most    unprincipled 

Morton,  21   Ohio  St.  5^;  Perkins  v.  man,"  ^  etc.  Lord  Denman  directed  a 

Mitchell,  31  Barb.  (N.  y.)  461;  Mott  v.  verdict  for  the  plaintiff,  because  the  de- 

Dawson,  46  Iowa  533;  Hai^r  v.  Har-  fendant  began  by  making  the  statement^ 
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(4)  Report  of  Mercantile  Agency. — ^Written  information  as  to  the 
standing  of  a  merchant  or  a  business  man  furhished  by  a  mer- 
cantile agency  to  subscribers  voluntarily  or  in  answer  to  enquiries 
from  them  is  a  privileged  communication,  if  not  defamatory,  and 
actuated  by  malice.^ 

(5)  ** Blacklisting'*  Employes. — ^A  pamphlet  containing  the 
names  of  discharged  employes  of  a  railroad  company,  with  rea- 
sons for  their  discharge,  and  placed  by  the  railroad  company  in 
the  hands  of  persons  whose  duty  it  is  to  employ  servants  on  be- 
half of  the  company,  is  a  privileged  communication.^    But  care 

without  waltii^^  to  be  asked.    Storej  v.  Publications  of  commerdAl  agiencies^ 

Challands,  8  C.  &  P»  214.  issued  to  their  subscribers   generally, 

1.  State  V,    Lonsdale,  48  Wis.  348;  are    not    privU^ed   communications. 

King  V,    Patterson,   49  N.  J.  L.  417;  They  are  only  pririleged  when  made 

Com.  V,  Stacey,  i  Leg.  Gaz.  114;  Lock  in    confidence    to    a  subscriber  who 

V.  Bradstreet,  22  Fed.  Rep.  771;  Kings-  is  interested  in  the  pecuniary  stsnd- 

bury  V,  Bradstreet,  35  Hun  212;  Trus-  ing  of  the  merchant  reported.*     Brad- 

sell  V.  Scarlett,  18  Fed.  Rep.  414;  Erber  street  Co.  v.  Gill  (Tex.)  9  S.  W.  Rep. 

V.  Dunn,  4  McCrary,  160;  Johnson  v,  753. 

Bradstreet  Co.,  77  Ga.  172;  Taylor  v.  Information  respecting  a  mercantile 

Church,    8    N.    Y.    452;    Ormsb7    v,  firm,  communicated  by  the  defendant 

Douglass,  37  N.  Y.  477.    See  Sunoerlin  to  a  person  by  whom  he  was  employed 

V,  Bradstreet,  46  N.  Y.  188;  7  Am.  for  the  purpose,  and  who  was  directly 

Rep.  322;  Lowry  v,  Vedder   (Minn.),  interested  in  ascertaining  their  credit, 

42  N.  W.  Rep.  542.  but  afterwards  printed  by  the  defendant 

The  defendant,  the  head  of  a  mer-  and  furnished  to  merchants  having  no 
cantile  agency,  whose  object  was  to  immediate  interest  in  learning  the  stand- 
procure  Siformation  of  the  pecuniary  ing  of  the  firm,  held,  not  to  be  within 
standing  of  country  merchants  for  the  the  rule  of  privileged  communications, 
city  merchants,  to  be  communicated  Taylor  v.  Church,  i  E.  D.  Smith  (N. 
confidentially  to  the  latter,  was  sued  for  Y.)  279. 

libel  and  slander  in  communicating  to  If  a  mercantile  agency  makes  mis- 
others  through  his  clerks  facts  damag-  statements  in  writing  to  its  cus- 
ing  to  the  plaintiff* 's  credit.  Held,  that  tomers  about  the  drinking  habits 
it  was  not  error  to  charge,  that,  had  the  and  mercantile  character  of  a 
defendant  communicated  the  informa-  merchant,  saying,  for  instance,  that 
tion  to  a  person  applying  to  him  for  he  is  drinking  and  failing  in  busl- 
the  purpose,  in  good  faath,  the  commu-  ness,  the  company  may  be  liable  if  the 
nication  might  have  been  a  privileged  written  statements  are  seen  by  the 
one;  but  that  the  publicity  given  to  it  by  clerks  of  the  subscribers  and  perhaps  by 
recording  the  libellous  words  in  a  book,  other  persons.  Johnston  v,  Bradstreet 
to  which   others   had   access,  and    to  Co.,  77  Gra.  172. 

whom  they  were  communicated,  thouffh  In  an  action  against  a  commercial 

standing  m  the  relation  of  clerks,  de-  agency  for  making  false  report  of  plain- 

prived  the  communication  of  its  other-  tifi's   business    standing,  witnesses   in 

wise  privileged  character.  Beardsley  v.  possession  of  a  key  to  defendant's  re- 

Tappan,  5  Blatchf.  (U.  S.)  497.  port  may  testify  as  to  the  meaning  of  a 

After  a  mercantile  firm  has  given  to  report  in  blank,  but' not  as  to  the  gen- 
one  of  its  clerks  a  general  recommenda-  eral  effect  it  would  have  upon  the  bust- 
tion  as  such,  if  a  partner  is  led,  by  ness  standing  of  the  person  so 
facts  subtequently  coming  to  his  rated;  that  being  a  matter  of  special 
knowledge,  to  change  his  opinion,  it  is  damage  which  must  be  proven.  Brad- 
liis  right  and  duty  to  communicate  the  street  (Jo.  v.  Gilt  (Tex.)  9  S.  W.  Rep. 
&cts  to  a  subsequent  employer  of  the  753. 

clerk,  in  order  to  guard  him   against  S.  Missouri  Pac.  R.  Co.  v.  Richmond 

being  misled  by  the  previous  recom-  (Tes.),  11  S.  W.  Rep.  555;  Bacon  v. 

-mendatlon   of  the  firm.     Fowles    v.  Mich.  Cent  R.  Co.  (Mich.),  66  Mich. 

Bowen,  30  N.  Y.  ao.  -166;  31  Am.  &  Eng.  R.  Cat.  357. 
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must  be  taken  to  restrict  the  communication  to  the  proper  pen 
sons  and  also  to  prevent  undue  publicity.^ 

1.  Bacon  v,  Mich.  Cent  R.  Co.,  66  munication  with  or  without  request, 
Mich.  i66;  31  Am.  &  Ens.  R.  Cas.  357;  and  whether  he  has  or  has  not  person* 
Montgomery  v.  Knox  (FIa.),3  So.  Kep.  ally  any  interest  in  the  subject-matter 
211;  Tench  v.  Great  Western  R.  Co.,  32  of  the  communication.  Mr.  Towns- 
U.  C,  Q^  B.  452.  HBND  states  even  a  broader  rule,  which 
In  Tench  v.  Great  Western  R.  Co.,  does  not  require  that  reasonable  or 
32  U.  C,  Qs^B.  452,  the  libel  of  which  probable  cause  for  the  belief 
complaint  was  made  was  the  publica-  should  exist.  Townsh.  Sland.  &  Lib. 
tion  Vy  the  general  manager  of  defend-  S.  241.  The  rule  is  illustrated  by  this 
ant  of  a  statement  to  the  effect  that  author  in  the  cases  cited  by  him  to  sus* 
plaintiff,  a  conductor,  had  been  dis-  tain  the  proposition  that  a  former 
missed  for  dishonestly  sending  away  employer  may,  without  rendering  hlm- 
uncancelled  tickets.  It  was  held  that  if  self  liable  in  an  action  for  libel,  in  good 
the  publication  had  only  been  distrib-  faith,  state,  with  or  without  previous 
uted  to  employees,  or  if  only  put  up  in  request,  what  he  may  believe  to  be  true 
the  company's  private  office.  It  would  of  one  formerly  in  his  employment, 
have  been  pVivileged;  but  that  placing  Looking  to  the  public  interests  in- 
it  in  offices  and  stations  open  to  voled  in  the  safe  operation  of  railways, 
the  public  was  not  within  the  qualified  as  well  as  the  interests  of  their  owners, 
privilege.  it  seems  to  us  that  one,  having  reason- 
In  Missouri  Pac.  R.  Co.  v.  Rich-  able  ground  to  believe  that  a  person 
mond  (Tex.)i  11  S.  W.  Rep.  555,  it  was  seeking  important  position  in  that  ser- 
alleged  by  the  employee  that  the  pamph-  vice  was  incompetent,  careless,  or  oth- 
let  had  bieen  sent  to  the  officers  of  other  erwise  unfit,  would  be  under  such  obli- 
roads,  and  for  that  reason  he  had  been  gation  to  communicate  his  knowledge 
unable  to  ootain  employment.  Al-  or  belief  to  all  persons  likely  to  employ 
though  this  was  not  proved,  the  court  such  unsuitable  person  in  that  business 
eive  their  views  as  to  the  law  if  such  as  would  make  the  publication  privi- 
had  been  the  case.  They  say:  ''If,  as  al-  leged,  if  made  in  good  faith.*' 
leeed  in  the  petition,  the  pamphlet  con-  When  a  PubUcatlon. — In  Bacon  v» 
taming  the  language  complained  of  Mich.  Cent.  R.  Co.,  55  Mich.  224;  s.  c, 
was  by  appellant  placed  in  the  hands  of  20  Am.  &  Eng.  R.  Cas.633,where  a  cor- 
those  charged  with  the  duty  of  employ-  poration,  by  its  superintendent,  pre- 
ing  conductors  on  the  difierent  lines  of  pares  and  sends  a  "discharge  list,"  as- 
railway  throughout  the  country,  it  signing  a  criminal  act  as  a  reason  for 
seems  to  us  that  the  effect  of  this  would  the  discharge  of  an  employee,  to  its 
be  to  prevent  his  obtaining  employ-  agents,  and  it  reaches  its  destination 
ment  in  that  business  for  which  he  al-  and  is  read  b)r  such  agent,  it  is  held 
leges  he  had  fitted  himself  by  many  that  it  is  a  sufficient  publication  to  sup- 
years'  service,  and  if  the  charge  was  port  an  action  for  'libel.  The  question 
untrue,  and  published  with  actual  mal-  whether  such  a  communication  should 
ice  as  alleged,  it  was  libellous.  ...  be  considered  as  privileged  not  being 
If,  as  claimed  by  appellee,  the  publica-  raised  in  the  trial  court  is  not  deter- 
tion  had  been  placed  in  the  hands  of  mined. 

the  agents  of  other  railway  companies  Bzpreu  Kftllet  &ifem4.-— In  an  ac- 
without  malice,  but  for  the  sole  purpose  tion  against  a  railroad  company  for 
of  enabling  such  agents  to  avoid  the  libel  in  publishing  plaintiff's  name  on 
employment  of  unsuitable  persons,  the  "blacklist"  as  an  employee  dis- 
whether  so  communicated  by  request  charged  for  incompetency,  it  is  error 
or  not,  looking  to  the  public  interests  to  instruct  that  the  malice  essential  to 
Involved,  we  do  not  see  that  such  a  pub-  such  a  libel  is  express  malice,  which 
llcation  would  be  actionable.  It  seems  means  wicked  intent,  and  that  such  in- 
to us  that  any  person  who,  upon  rea-  tent  must  be  proved  like  any  other  fact, 
sonable  grounds,  believes  himself  to  be  and  is  never  to  be  presumed,  since  the 
possessed  of  knowledge,  which,  if  true,  jury  may  infer  the  hitent  from  the  fact 
does  or  may  affect  the  rights  and  inter-  that  the  publication  was  false  and  inju- 
ests  of  another,  has  the  right,  in  good  rious.  Behee  v,  Missouri  Pac.  R.  Co., 
faith,  to  communicate  such  belief  to  71  Tex.  424. 
that  other,  and  he  may  make  the  com-  Brldeliee. — In   an   action   against  a 
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(6)  Communications  Arising  from  Confidential  Relations  Exist- 
ing Between  the  Parties, — Where  there  exists  between  the  parties 
such  a  confidential  relation  as  to  throw  on  the  defendant  the  duty 
of  protecting  the  interests  of  the  persons  concerned,  the  de- 
fendant  will  be  privileged  in  going  of  his  own  accord  to  the  per- 
son concerned  and  giving  him  information  which  he  has  not 
asked  for.* 

Such  a  confidential  relationship  exists  between  husband  and  wife, 
father  and  son,'  brother  and  sister,  guardian  '  and  ward,  master 
and  servant,  principal  and  agent,*  solicitor*  and  client,  partners, 
or  even  intimate  friends;*  in  short,  wherever  any  trust  or  confi- 
dence  is  reposed  by  the  one  in  the  other.'' 

So  if  the  defendant  is  in  the  army  or  in  a  government  ofHce,  it 
would  be  his  duty  to  inform  his  official  superiors  of  any  serious 
misconduct  on  the  part  of  his  subordinates,  for  the  defendant  is 
in  some  degree  answerable  for  the  faults  of  those  immediately 
under  his  control.® 

(7)  Information  Volunteered  When  There  Is  No  Confidential  Re- 
lationship Existing  Between  the  Parties, — Where  a  person  is  so 
situated  that  it  becomes  right  in  the  interests  of  society  that  he 

railroad  for  publishing  plaintifiTs  name  v,  Collins,  39  Hun  (N.  Y.)  204.     See 

on  a  '^blacklist*'  as    an  employee  dis-  Todd  v,  Hawkins,  2   M.   &   Rob.  20. 

charged  for  incompetency,  proof  of  the  And  see  per  Erskine,  amicum  curias^ 

publication  of  a  later  list  to  the  same  2  Smith  4;  Adams  v.  Coleridge,  i  Times 

effect  as  the  one  complained  of,  is  ad-  L.  R.  8a. 

missible  to  show  animus,    Behee    v.  4.  Allen  v.  Cape  Fear  etc.  R.  Co.,. 

Missouri  Pac.  R.  Co.,  71  Tex.  424.  100  N.  Car.  197. 

1.  Odgers  L.  &  S.  1 10.  6.  A  solicitor    who  is  conducting  a 

8.  Byam  T^.  Collins,   11 1   N.  Y.   143;  case  for  a  minor  may  inform  his  next 

White  V.  NichoUs,  %  How.  (U.  S.)  266.  friend    of     the    minor's    misconduct. 

S.  A  father,  guardian  or  an  intimate  Wright  v,  Woodgate,  2  C.  M.  &  R. 

friend  may  warn  a  young  man  against  573. 

associating  witl)  a  particular  individual;  6.  See  Byam  v.  Collins,  iii  N.  Y. 

or  may  warn  a  lady  not  to  marry  a  par-  143. 

ticular  suitor;  though,  in  the  same  cir-  7.  Odgers  L.  &  S.  211. 

cumstances,  it  might  be  considered  of-  8.  Henwood  v,  Harrison,  L.  R.,  7  C. 

ficious  and    meddlesome,    if    a    mere  P.  606;  Scarllv.  Dixon,  4  F.  &  F.  250. 

stranger  gave  such  a  warning.    Odgers  A  report  by  the  comptroller  of  the 

L.  &  S.  211.  nav}'  to  the  board  of  admiralty  upon 

Statements  that  a  man  has  been  im-  the  plans  and    proposals  of  a  naval 

prisoned  for  larceny,  made  to  the  fam-  architect  is    clearly  privileged.     Hen- 

ily  of  a  woman  whom  he  is  about  to  wood  v.  Harrison,  L.  R.,  7  C.  P.  606. 

marry,  by  one  who  is  no  relation  of  A    timekeeper  employed  on  public 

either,  and  not  in  answer  to  enquiries,  works,  on  behalf  of  a  public  depart- 

are    not    privileged     communications,  ment,  wrote  a  letter  to  the  secretary  of 

Krebs  v,  C3liver,  12  Gray  (Mass.)  239.  the  department,  imputing  fraud  to  the 

A  letter  by  a  mere  volunteer,  con-  contractor.    Blackburn,  J.,  directed 

taining  defamatory  statements  as  to  a  the  jury  that  if  they  thought  the  letter 

man's  character,  not  known  to  be  true,  was  written  in  good  faith  and  in  the 

written  for  the  purpose  of  breaking  off  discharge  of  the  defendant's  duty  to 

relations  which  may  lead  to  his  mar-  his  employers,  it  was  privileged,    al- 

riage  with  a  friend,  but  not  a  near  rela-  though  written  to  the  wrong  person, 

tive  of   the  writer,  is  not  privileged.  Scarll  v.  Dixon,  4  F,  &  F.  250. 

Byam  v,  Collins,  11 1  N.  Y.  143;  Krebs  But  it  does  not  follow  that,  if  A  and 

V.  Oliver,  i2Grav  (Mass.)  239;  Joannes  B  are  officers  or  clerks  of  equal  rank 

V,  Bennett,  5  Allen  (Mass.)  109;  Byam  and  standing,  it  is  the  duty  of  A  to  tell 
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should  tell  to  a  third  person  certain  facts,  then  if  he  bona  fide 
and  without  malice  does  tell  them,  it  is  a  privileged  communica- 
tion.* 

(8)  Information  as  to  Crime  or  Misconduct  of  Others. — All  in- 
formation given  bona  fide  in  response  to  any  enquiries  made  to 
assist  in  the  investigation  of  any  alleged  misconduct  and  to  pro- 
mote the  detection  of  any  crime  is  clearly  privileged.*    When  it 

tales  of  B,  except  in  self-defence;  for  Amann  v.  Damm,  8  Com.  B.  N.  S.  C97; 

A*8  superiors  expect  him  to  do  his  own  Bunton  v,  Worley,  4  Bibb  (Ky.)  90;  7 

work    merely,  and  have  not  invested  Am.  Dec.  735. 

him  with  any  authority  or  control  over  The  mayor  of  a  city,  who  was  ex 

B.     See  Belle  v.  Parke,  10  Ir.  C.  L.  R.  officio  chief  of  police,  upon  the  informa- 

284.  tion  of  some  bovs  who  had  been  arrested 

1.  Davies  v,  Snead,  L.  R.,  5  Q^  B.  for  stealing,  called  at  the  store  of  M  for 
611;  Coxhead  v,  Richards,  2  C.  B.  569;  the  purpose  of  finding  the  stolen  goods 
Herver  v.  Dowson,  B.  N.  P.  8.  and  charged  him  with  having  purchased 

The  occupier  of  a  house  may  com-  such  goods  knowing  them  to  be  stolen^ 
plain  to  the  landlord  of  the  workmen  he  Heldy  that  this  was  a  privileged  corn- 
has  sent  to  repair  the  house.  Toogood  munication,  which  was  not  actionable 
V,  Spvring,  I  C.  M.  &  R.  181.  without  proof  of  malice  in  fact.    MayO' 

A  landlord   may,  it  seems,  complain  v.  Sample,  18  Iowa  306. 

to  his  tenant  of  the  conduct  of  her  lodg-  Mensel  sent  his  servant,  the  plaintiff, 

ers. .   Knight  v.  Gibbs,  i  A.  &  E.  43.  to  the  defendant's   shop  on   business;^ 

Communications  confidentially  made  while  th«re,  the  plaintiff  had  occasion 

to  a  master  as  to  the  conduct  of  his  ser*  to  go  into  an  inner  room.     Shortly  after 

vants,  by  one  who  has  had  an  opportu-  he  lefl,  a  box  was  missed  from  that  in- 

ntty  of  noticing  certain  malpractices  on  ner  room.    No  one  else  had  been  in  the- 

their  part,  are  privileged.    Cleaver  \v,  room  except  the  plaintiff.    The  defend- 

Sarraude,  i  Camp.  268;  Kine  v.  Sewell,  ant  thereupon  went  round  to  Mr.  Men  - 

3  M.  &  W.  297;  Amann  v.  Damm,  8  C.  sel's,  and  calling  him  aside  into  a  pri- 

B.,  N.   S.  597;   Masters  v.  Burgess,  3  vate  room,  told  him  what  had   hap- 

Times  L.  R.,  96.  pened,  adding  that  the  plaintiff  must 

If  a  report  be  current  in  a  parish  as  have  taken  the  box.  Later  on  the  plain- 
to  the  disgraceful  conduct  of  the  in-  tiff  came  to  the  defendant's  house,  and 
cumbent,  bringing  scandal  on  the  the  defendant  repeated  the  accusation 
church,  a  good  churchman  may  inform  to  him;  but,  an  English  girl  being  pres- 
the  bishop  of  the  diocese  thereof,  al-  ent,  defendant  was  careful  to  speak  in 
though  he  does  not  reside  in  the  dis-  German.  Both  communications  were 
trict  and  is  not  personally  interested,  held  privileged,  if  made  without  actual 
James  v.  Boston,  2  C.  &  K.  4.  malice  and  in  the  bona  fide  belief  of 

A  letter  written  by  a  private  indi-  their  truth.    Amann  v.  Damm,  8  C.  B., 

vidual    to   the  chief  secretary  of  the  N.  S.  597;  Hurtert  v.  Weines,  27  Iowa 

postmaster-general  complaining  of  the  134;   Dale  v.   Harris,  13  Browne  (109 

misconduct  of  an    official    under   the  Mass.)  193. 

authority  of  the  postmaster-general,  is  Defendant  charged  the  plaintiff,  his 
privileged,  if  made  bona  fide  and  with-  porter,  with  stealing  his  bed -ticks,  and 
out  malice,  even  though  some  of  the  with  plaintiffs  permission  subsequently 
charges  made  in  the  letter  may  not  be  searched  his  house,  but  found  no  stolen 
true,  and  though  the  defendant  stood  in  property.  The  jury  found  that  defend- 
no  relation,  past  or  present,  either  to  ant  bona  fide  believed  that  a  robbery 
the  plaintiff  or  to  the  postoffice  authori-  had  been  committed  by  the  plaintiff, 
ties.  Blake  v,  Pilfold,  i  Moo.  &  Rob.  and  made  the  charge  with  a  view  to  in- 
198;  Woodward  v.  Lander,  6  C.  &  P.  vestigation,  but  added,  "The  defendant 
548.  ought  not  to  have  said  what  he  could 

2.  Eames  x/.Whitaker,  123  Mass.  342;  not  prove."  Held^  that  this  finding 
Pierce  v,  Oard,  23  Neb.  828;  Shock  v,  was  immaterial,  that  the  occasion  was 
McChesney,4  Yeates  (Pa.)  507;  2  Am.  privileged,  and  that  there  was  no  evi- 
Dec.  415;  Sands  v.  Robinson,  12  Smed.  dence  of  malice.  Judgment  for  the  de* 
&  M.  (Miss.)  704;  51  Am.  Dec.  133;  fendant.    Howe  v.  Jones,  I  Times  I/* 
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comes  to  the  knowledge  of  anyone  that  a  crime  has  been  com- 
mitted, a  duty  is  laid  on  that  person,  as  a  citizen  of  the  country, 
to  state  to  the  authorities  what  he  knows  respecting  the  commis- 
sion of  the  crime ;  and  if  he  states  only  what  he  knows  and 
honestly  believes  he  cannot  be  subjected  to  an  action  of  damages 
merely  because  it  turns  out  that  the  person  as  to  whom  he  has 
given  the  information  is,  after  all,  not  guilty  of  the  crime.* 

(9)  Charges  Against  Public  Officials, — It  is  the  duty  of  all  who 
witness  any  misconduct  on  the  part  of  a  public  officer  to  bring 
such  misconduct  to  the  notice  of  those  whose  duty  it  is  to  en- 
quire into  and  punish  it ;  and,  therefore,  all  petitions  and  memo- 
rials complaining  of  such  misconduct,  if  prepared  bona  fide  and 
forwarded  to  the  proper  authorities,  are  privileged.*  And  it  is 
not  necessary  that  the  informant  or  memorialist  should  be  in  any 
way  personally  aggrieved  or  injured,  for  all  persons  have  an  in- 
terest in  the  pure  administration  of  justice  and  the  efficiency  of 
our  public  offices  in  all  departments  of  the  State.^    So  with  ec- 

R.  19,  461;  Fowler  et  ux»  v.  Homer,  3  v.  Pentland,  2  S.  &  R.  (Pa.)  33;  8.c.,  4 

Camp.  294.  S.  &  R.  (Pa.)  420;  Fisk  v.  Soniat,  33 

1.  Lfghtbody  v,  Gordon,  9  Scotch  La.  An.  1400;  Greenwood  v.  Cobbey, 
Sess.  Cas.  4  Ser.  937.  See  Dale  v,  (Neb.)  N.  W.  Rep.  413;  Vanderzee  v. 
Harris,  X09Ma88.  193;  Browe  v.  Hatha-  McGregor,  12  Wend.  (N.  Y.)  545;  27 
way,  13  Allen  (Mass.)  239;  Barnes  v.  Am.  Dec.  156;  Reid  v.  De  Lorme,  2 
Whitaker,  123  Mass.  342.  Brev.   (S.  Car.)   76;  Cook  v.   Hill,  3 

So  all  material  statements  made  by  Sand.  (N.  Y.)  341;  Van  Wyck  v.  As- 

the  persons  interested  in  the  detection  pinwall,    17    N.    Y.     190;    Larkin    v. 

of  a  crime,  during  their  investigations  Noonan,  19  Wis.  82;  Bodwell  v.  Os- 

and  Relevant  thereto,    are    privileged,  good,  3  Pick.  (Mass.)  379;  15  Am.  Dec. 

"For  the  sake  of  public  justice,  charges  228;  Bradley  v.  Heath,  12  Pick.  (Mass.) 

and  communications  which  would  oth-  163;   22  Am.  Dec.  418;    Harrison    v. 

erwise  be  slanderous  are  protected  if  Bush,  5   El.    &    B.    344;    Howard    v. 

bona  fide  made  in  the  prosecution  of  an  Thompson,  21  Wend.  (N.  Y.)  319;  34 

enquiry  into  a  suspected  crime."    Pad-  Am.  Dec.  238;  Young  v.  Richardson,  4 

more  v.  Lawrence,   11    A.  &  E.  382.  111.  App.  364;  Van  Wvck  v.  Guthrie,  4 

See  also  Johnson  t;.  Evans,  3  Esp.  33;  Duer,  268;  Lake  v,  Kine,  i  Lev.  240;  i 

Fowler  v.  Homer,  3   Camp,  at  p.  295.  Saund.  131;  Fireman  v.  Ives,  c  B.  &  A. 

But  such  charges  must  be  made  in  the  647;   Scarll  v.  Dixon,  4  F.  &  F.  250; 

honest  desire  to  promote  the  ends  of  Gray  v,  Pentland,  2  S.  &  R.  (Pa.)  23; 

justice,  and  not  with  any  spiteful  or  Cook  v.  Hill,  3   Sandf.   (N.  Y.)  341; 

malicious  feeling  against  the  person  ac-  Mclntyre  v.  McBean,  13  U.  C,  CLB. 

cused,  nor  with  the  purpose  of  obtain-  534;  Blagg  v.  Sturt,  10  Q^B.  899r£l- 

ing    any    indirect     advantage    of  the  mer  v.  Fessenden   (Mass.),   22  N.  £. 

accuser.    Nor  should  serious    accusa-  Rep.  635;    Wright    v.  Lothrop,    149 

tions  be  made  recklessly  or  wantonly;  Mass.  385. 

they  must  always  be  warranted  by  some  8.   Harrison  v.  Bush,  5  E.  &  B.  344; 

circumstances  reasonably  arousing  sus-  Lake  v.  King,  i  Leo.  240;  Spackman  v. 

picion.    And  they  should  not  be  made  Gibney,  Bristoe  Spring  Assizes  1874. 

unnecessarily  to  persons  unconcerned,  A  publication  statins  that  "never  be- 

nor  before  more  persons,  nor  in  stronger  fore  have  we  seen  the  judges  of  the  su- 

language,  than  necessary.    Roberts  v.  preme  court,  singly  or  en  m<issey  moved 

Richards,  3  F.  &  F.  507;  Odgers  L.  &  from  that  becoming  propriety  so  indis- 

S.  222.  pensable  to  secure  the  respect  of  the 

2.  Odgers  L.  &  S.  224;  Woodward  people,  and,  throwing  aside  Uie  ermine, 
V.  Lander,  6  C.  &  P.  548;  Blake  v.  Pil-  rush  into  the  mad  contest  of  politics 
ford,  I  Moo.  &  Rob.  198;  Waring  v.  under  the  excitement  of  drums  and 
M'Caldin.  7  Ir.  Rep.  C.  L.  288;  Harris  flags,  and  render  themselves  unfit  tc 
V,  Harrington,  2  Tyler  ( Vt.)  129;  Gray  hold  the  balance  of  justice;"  and,  thai 
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clesiastical  matters ;  all  good  churchmen  are  concerned  to  prevent 
any  scandal  attaching  to  the  church.^ 

The  official  acts  of  a  public  functionary  may  be  fully  criticized 
and  entire  freedom  of  expression  used  in  argument,  sarcasm  and 
ridicule  upon  the  act  itself,  and  that  the  occasion  will  excuse 
everything  but  actual  malice  and  evil  purpose  in  the  critic ;  but 
the  occasion  will  not  of  itself  excuse  an  attack  upon  the  char- 
acter and  motive  of  the  officer;  to  excuse  this  the  critic  must 
show  the  truth  of  what  he  has  uttered.^  To  accuse  one  holding 
a  public  office  of  an  offence  is  not  privileged,  and  if  the  charge 
be  false  the  utterer  is  liable,  however  good  his  motives,  and  this 
although  the  libel  relate  to  an  act  of  the  officer  in  discharge  of 
his  official  duties.^ 

"whenever   an  occasion  may  offer  to  attempted  to  swindle  his  constituents 

serve  his  fellow  partisans,  such  a  judge  to  obtain  a  personal  advantage.    Pow- 

will  yield  to  temptation,  and  the  wa-  ers  v,  Du  Bois,  17  Wend.  (N.  Y.)  63. 
vering  balance  will  shake'' — ^tendstoim-        Where  a  man  exercises  a  citizen's 

pair  the  respect  due  the  court  and  is  right  to  denounce  the  action  of  a  public 

libellous.    In  Matter  of  Moore,  63  N.  officer,  it  is  unlawful  for  him  to  make  a 

Car.  307.  false  and  malicious  charge  of  crime  or 

1.  McMillian  v.  Birch,  i  Binn.  (Pa.)  misdemeanor  in  office.  There  is  no 
178;  2  Am.  Dec.  426;  Landis  v.  Camp-  obligation  upon  a  citizen,  when  discuss- 
bell,  79  Mo.  433;  49  Am.  Rep.  239;  ing  the  conduct  of  public  servants  in 
Jarvis  v.  Hatheway,  3  Johns.  (N.  Y.)  their  official  capacity  and  who  speaks 
180;  3  Am.  Dec.  473;  Lucas  v.  Case,  9  the  truth,  as  he  designs  to  be  under- 
Bush  (Ky.)  297;  York  v.  Pease,  2  stood,  and  as  he  is  understood  by  his 
Gray  (Mass.)  282;  Van  Wyck  v.  As-  hearers,  to  employ  any  prescribed  form 
pinwall,  17  N.  Y.  190;  Servatious  f.  of  expression  or  language.  So  long  as 
Fichel,  34  Wis.  292;  O'Donaghue  v.  he  speaks  the  truth,  in  words  meaning 
McGovern,  23  Wend.  (N.  Y.)  26;  nothing  else,  he  is  not  liable  in  damages. 
Chapman  v.  Calder,  14  Pa.  St.  365;  whether  his  language  be  chaste  or  vul- 
Farnsworth  v»  Storrs,  5  Cush.  (Mass.)  gar,  refined  or  scurrilous.  The  style  of 
412.  speech  seems  to  be  governed  by  the 

The  defendant  deemed  it  his  duty  as  taste  of  the  speaker  and  not  by  the  civil 

a  churchman  to  write  to  the  Bishop  of  law.    Rowand  v.  DeCamp,  96  Pa.  St. 

London  informing  him   that  a  report  493. 

was  current  in  the  parish  of  Bethnal  To  say  of  one  that  his  mind  is  weak 

Green  that  a  stand-up  fight  had  oc-  and  that  he  is  not  therefore  to  be  de- 

currcd  in  the  school  room  of  St.  James  pended  on  nor  competent  for  the  office, 

the  Great  between  the  plaintiff,  the  in-  is  held    not    actionable.     Mavrant   v. 

cumbent,  and  the  school  master,  during  Richardson,  i  Nott  &  M.  (S.  Car.)  347; 

school    hours.    The    letter  was    held  9  Am.  Dec.  707. 

privileged  under  the  Church  Discipline  Plaintiff,  as  assistant  inspector  of  the 

Act,  3& 4  Vict.,  ch.  86,  §3,  although  the  board   of   health  in  the  city  of  New 

defendant  did  not  live  in  the  district  of  York,  made  an  official  report,  which 

which  the  plaintiff  was  incumbent,  but  was  published  in  a  public  journal,  in 

in   an  adjoining  district  of  the  same  which  he  recommended  highly  a  cer- 

parish.    James  v.  Boston,  2  B.  &  K.  4.  tain  kind    of  street  pavement,  giving 

2.  Negley  v.  Farrow,  60  Md.  1 58.  statistics.     Defendant  caused  to  be  pub- 
8.   Hamilton  v.  Eno,  81  N.  Y.  116;  blished  a  communication,  to  the  effect 

Curtis  V.  Nussey,  6  Gray  (Mass.)  261;  that  said  statements  in  plaintiff's  report 

Lansing  v.  Carpenter,  9 'Wis.  540.    See  were  dictated  by  those  interested  in  the 

CotuUa.  V.  Kerr  (Tex.),  11  S.  w.  Rep.  pavement,  and  that  plaintiff  received  a 

10^.  reward  for  their  publication.      In   an 

To  accuse  an  officer  of  abandoning  action  for  libel  keldy  that  the  occasion 

his  post  to  secure  a  nomination  for  an-  was  such  as  made  privileged  any  publi- 

other  office,  is  not  justifiable.    Thomas  cation,  however  severe  and  sarcastic, 

V.  Cross  well,  7  Johns.  264;  nor  that  he  questioning  the  statements  as  matters  of 
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But  in  seeking  redress,  the  defendant  must  be  careful  to  apply 
to  some  person  who  has  jurisdiction  to  entertain  the  complaint, 
or  power  to  redress  the  grievance,  or  some  duty  or  interest  in 
connection  with  it.  Statements  made  to  some  stranger  who  has 
nothing  to  do  with  the  matter  cannot  be  privileged.*  If  the  de- 
fendant applies  to  the  wrong  person  through  some  natural  and 
honest  mistake  as  to  the  respective  functions  of  various  State 
officials,  such  slight  and  unintentional  error  will  not  take  the  case 
out  of  the  privilege.*  But  if  he  recklessly  makes  statements  to 
someone  who  is,  as  he  ought  to  have  known,  altogether  uncon- 
cerned with  the  matter,  the  privilege  is  lost.*  And  where  the 
informant  is  himself  the  person  aggrieved,  he  should  be  very  care- 
ful not  to  be  led  away  by  his  just  indignation  into  misstating 
facts  or  employing  language  which  is  clearly  too  violent  for  the 
occasion.* 

(id)  Private  Character  of  Public  Officials, — A  communication, 
containing  charges  against  the  private  character  of  a  person  hold- 
ing a  public  elective  office,  is  not  made  upon  a  privileged  occa- 
sion, and  is  not,  prima  facie^  privileged.* 

(ii)  Candidates  for  Office. — When  a  person  is  before  the  public 
as  a  candidate  for  an  office,  and  especially  during  the  usual  can- 
vass which  precedes  an  election,  much  latitude  should  be  allowed 
in  publishing,  for  the  information  of  voters,  charges  affecting 
the  fitness  of  the  candidate  for  the  office,  on  account  of  moral 
character,  and  in  holding  the  occasion  to  be  such  as  to  render  the 
publication  prima  facie  privileged.® 

fact,  also  the  conclusions  drawn  there-  6.  Com.  v,  Wardwell,  136  Mass.  164. 

from  and  the  reasoning  of  the  report,  6.  State  v.  Bumham,  9  N.   H.  34; 

but  did  not  justify  an  attack  upon  the  Crane  v.   Waters,  10  Fed.   Rep.  610; 

private  character  of  the  author;  that  Miner  v,  Detroit  etc.   Co.,  A9   Mich, 

defendant's  publication  was  calculated  358;  Rowand  v.  DeCamp,  90  Pa.  St. 

to  injure  plaintiff's  official  and  private  493;  Kinjon  v.  Palmer,  18   Iowa  ^77; 

reputation;  and,  in  the  absence  of  proof  Root  v. 'King,   7   Cow.  (N.   Y.)  013; 

establishing  the  truth  of   the  accusa-  Lewis  v.  Few,   5  Johns.   (N.   Y.)    i; 

tions    therein,    defendant    was   liable,  Wheaton  v.  Beecher,    66  Mich.  307; 

however  good  may  have  been  his  mo-  Com. 'T.  Clapp,4Mass.  163;  Sweeney  v. 

tives.     Hamilton  v,  Eno,  81  N.  Y.  116.  Baker,  13  W.  Va.  158;  Barr  v.  Moore, 

1.  Odgers  L.  &  S.  227.  87   Pa.  St.  385;  Brewer  v.  Weakly,  2 

a.  Scarll  V.  Dixon,  4  F.  &  F.  250.  Overt.   (Tenn.)    99;    Seeley   v.    Blair, 

8.  Hawk.  PI.  Cr.  i,  544.  Wright  (Pa.)  358,  683;  Marks  v.  Ba- 

4.  Campbell  v.  Spottiswoode,  3  F.  &  ker,  28  Minn.  162;  White  t;.  Nicholls,  3 

F.  421;  3  B.  &  S.  769;  32  L.  J.,  Q.  B.  How.  (U.  S.)  266,  287;  Com.  v.  Ward- 

185;  II  W.  R.  569;  9  Jur.,   N.  S.  io6q;  well,  136  Mass.  164;  Mott  v.  Dawson, 

8  L.  T.  201;  Reade  v,  Swcetzer,  6  Abb.  46  Iowa  533;  Wilson  v.  Fitch,  41  Cal. 

Pr.  (N.  Y.),  N.  S.  9;  Cxott  v,  Pulsifer,  368;  Shurtleff  v.  Stevens,  51  Vt.  501; 

122  Mass.  2^5,  434;  Caper  v.  Stone,  24  Harwood  v,  Keech,  4   Hun  (N.    Y.) 

Wend.  (N.Y.)434.  See  Layt;.Law6on,  389;   Cook  v.  Hill,  3  Sandf.  (N.   Y.) 

4  A.  &  £•  795«  explaining  Delany   v.  341;  Vanarsdale  v.  Laverty,  69  Pa.  St. 

Jones,  4  Esp.  191 ;  Browne  v.  Croome,  103;     Harris  v,   Huntington,  2    '^1^'* 

2  Stark.  297;  Stockley  v.  Clement,  4  (Vt.)   129;  Bodwell  v.  Osgood,  3  Pick. 

Bing.    162;    12  Moore    376;    Head   v.  (Mass.)  379;  15  Am.  Dec.  228;  Larkin 

Briscoe,  5  C.  &  P.  485;  Gassett  v,  Gil-  v.  Noonan,   19  Wis.  82;   Whitney  v, 

bert,  6  Gray  (72  Mass.)  94;  R.  v.  Enes,  Allen,  62  111.  472;  Thorn  v.  Blanchard, 

Andr.  229.  5  Johns.   (N.  Y.)  508;  Gray   v.  Pent- 
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Where  an  article  is  circulated  among  voters  for  the  purpose 
of  giving  what  the  defendants  believe  to  be  truthful  information, 
and  for  the  purpose  of  enabling  such  voters  to  cast  their  ballots 
more  intelligently,  and  the  whole  thing  is  done  in  good  faith,  the 
article  is  privileged,  although  the  principal  matters  contained  in 
the  article  may  be  untrue  in  fact  and  derogatory  to  the  character 
of  the  prosecuting  witness.* 

The  only  limit  of  criticism  of  acts  or  conduct  of  a  candidate 
for  an  office  in  the  gift  of  the  people  is  that  the  criticism  must 
be  bona  fide.  But  as  to  his  person,  no  such  privilege  exists 
though  he  be  a  candidate ;  and  what  imputes  to  him  crime,  moral 
delinquency  and  the  like,  is  not  privileged,  but  is  actionable 
per  se,^ 

land,  2   S.  &  R.  (Pa.)  23;  Campbell   v.  tained   in  the  article  were  untrue  in 

Spottiswoode,  32    L.  J.,    C^   B.    185;  fact  and  derogatory  to  the  character  of 

Wilson  V,  Reed,  2  F.  &  F.  149;  Davis  the  prosecuting  witness.'*     Sweeney  v, 

V,  Duncan,   L.  R.,  9  C.  P.  396;  Dun-  Baker,  13  W.  V a.  160;  Com.  7;.  Clapp,4 

combe  v,  Daniell,  8  C.  &  P.  222.  Mass.  163;  White  v,  Nicholls,  3  How. 

Compare    Lewis  v.   Few,   5    Johns.  (U.  S.)  266;    Brown  v.  Hathaway,  13 

(N.  Y.)  i;  Rearick  v.  Wilcox,  81  111.  Allen  (Mass.)  239;  Lewis  t;.  Chapman, 

77;  King  v.  Root,  4  Wend.  (N.  Y.)  113;  16  N.  Y.  369;  Klinck  v.  Colby,  46  N. 

Aldrich  v.  Press  Printing  Co.,  9  Minn.  Y.  427;  Munster  v.  Lamb,  23  Am.  L. 

133.  Reg.  (U.  S.)  22;  Jones  v,  Townsend,  21 

It  may  be  asserted  as  a  sound  prin-  Fla.  431. 

ciple,  and  one  supported  by  authority,  1.  State  t;.Balch,  31  Kan.  472;  Townsh. 

that  when  a  person  consents  to  become  Sland.   &  Lib.,   §^  241,  243,  244,  247, 

a  candidate  for  public  office,  conferred  209;  2  Wharton's  Crim.  Law  (8th  ed.), 

by  a  popular  election,  he  should  be  con-  fj  1636;  i  Russell  on  Crimes,  244,  245; 

sidered  as  putting  his  character  in  is-  Com.  t^  Clapp,  4  Mass.  163;  Sweeney 

sue  so  far  as  respects  his  qualification  v.  Baker,  13  W.  Va.  160,  103;  s.  c,  31 

for  the  office.    Com.  v,  Clapp,  4  Mass.  Am.  Rep.  758,  759;  White  v,  Nicholls, 

169;  Com.  V,  Odell,  3  Pittsb.  (Pa.)  ^9;  3  How.   (U.  S.)  266;  Brown  v,  Hath- 

Rearick  v.  Wilcox,  10  West  Jur.  681;  away,  13  Allen   (Mass.)  239;  Lewis  i;. 

Odgers  on  Libel,  etc.  236.  Chapman,   16    N.  Y.  369;   Klinck    v. 

And  to  that  extent  one  may  publish  Colby,  46  N.  Y.  427;  note  to  Munster 

what  he  pleases  concerning  the  candi-  v.    Lamb,    23  Am.  Law  Reg.,   N.   S. 

date  being  liable  for  the  truth  thereof.  22;  Briggs  v.  Garrett,  18  Cent.   L.  J. 

King  V.  Root,  4  Wend.  (N.  Y.)  113, 133.  109,  and  note,  p.  112. 

In    State   v.    Beach,  31    Kan.    465,  But  in  Bonner  Pub.  Co.  v.  State,  16 

which  was  a  criminal  prosecution  for  Lea  (Tenn.)  176;  7  Am.  Rep.  214,  it 

libel,  evidence  was  introduced  tending  was  held  that  neither  the  public  press 

to  show  that  the  defendant,  who  was  nor  individuals  can  discuss  the  conduct 

an  elector  of  Chase  county,  Kansas,  cir-  and  character  of  officers  and  candidates 

culated  an  article  among  the  voters  of  for  office,  without    incurring  liability, 

such  county,  containing    some  things  civil  or  criminal,  for  defamatory  utter- 

which  were  untrue  for  the    office  of  ances  published,  although  such  publica- 

county  attorney  in  said  county.    The  tions  may  be  made  without  malice  and 

county  court    say:    "If   the  supposed  upon  probable  cause, 

libellous    article    was  circulated    only  2.  Sweeney  v.  Baker,  13  W.  Va.  158; 

among  the  voters  of  Chase  county,  and  Duncombe  v,  Daniell,  8  Car.  &  P.  222; 

only  for  the  purpose  of  giving  what  Onslow  v.  Home,  3  Wils.  177;  How  v, 

the  defendants  believed  to  be  truthful  Prin,   Holt.  62;   Charges    v,  Rowe,  3 

information,  and  only  for  the  purpose  Lev.  30;  Hamilton  v,  Eno,  81   N.  Y. 

of  enabling  such  voters  to  cast  their  116;  Kimball  v.  Fernanda,  41  Wis.  329; 

ballots  more  intelligently,  and  the  whole  Barr  v.  Moore,  87  Pa.  St.  385;  Express 

thing  was  done  in  good  faith,  we  think  Print.  Co.  v,  Copeland,  64  Tex.  354. 

the  article  was  privileged  and  the  de-  While  candidates  may  be  canvassed 

fendants  should  have    been  acquitted,  they  may  not  be  calumniated.     Seeley 

although    the    principal  matters  con-  v,  Blair,  Wright  358;  and  calumny  and 
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b.  Communications  Made  in  Self  Defence. — Communi. 
cations  made  in  fair  self  defence  are  privileged.^  It  must  clearly 
appear  that  the  communication  was  not  only  necessary,  but  that 
the  defendant  was  compelled  to  employ  the  words  complained 
of.* 

(i)  Statefnents  Invited  by  the  Plaintiff. — If  the  only  publication 

that  can  be  proved  is  one  made  by  the  defendant  in  answer  to 
an  application  from  the  plaintiff,  or  some  agent  of  the  plaintifif, 

false  charges  will  render  the  one  pub-  0*Donoghue  v.  Hussey,  Ir.  R^  5  C.  L^ 

lishing  them  liable.     Com.  v,  Odell,  124. 

(Ohio)  3  Pitts.(Pa.)  449;  Com.  v.  Clapp,  A  man  who  himself  commenced   a 

4   Mass.    163;  8.  c,  3   Am.   Dec.  312;  newspaper    war    cannot  subsequently 

Brewer  v.  Weakley,  2  Overt.  (Tenn.)  come  to  the  court  as  plaintiff,  to  com- 

99;  8.  c,  5  Am.  Dec.  6^6;    Bailey  v.  plain  that    he  has  had-  the   worst    of 

Kalamazoo  Pub.  Co.,  40  Mich.  251.  the  fray.    But  even  in  rebutting  an  ac- 

In  Lewis  v.  Few,  5  Johns.  (N.  Y.)  i,  cusation,  the    defendant    may    not   of 

Thompson,   J.,  said:    "It    would,   in  course  state  what  he  knows  at  the  time 

my    judgment,   be    a    monstrous  doc-  to  be  untrue,  or  intrude  unnecessarily 

trine  to  establish  that  when  a  man  be-  into  the  private  life  or  character  of  his 

comes  a  candidate  for  an  elective  office,  assailant.    The  privilege  extends  only 

he  thereby  gives  to  others  a  right  to  ac-  to  such  retorts  as  are  ^irly  an  answer 

cuse  him  of  any  imaginable  crime  with  to  the  plaintiff  *8  attacks.     Such   pre* 

impunity.    If  a  man  has  committed  a  vious  attacks  mav  also  be  a  matter  for  a 

crime,  anj'one  has    a  right  to  chaise  counterclaim.     C(uin  v.  Hession,  40  L. 

him  with  it,  and  is  not  responsible  for  T.  70. 

the  accusation,  and  can  anj^one  wish  The  plaintiff,  a  trader,  employed  an 
for  more  latitude  than  tms  ?"  See  auctioneer  to  sell  off  his  goods,  and 
Aldrich  v.  Press  Print.  Co.  9  Minn,  otherwise  conducted  himself  in  such  a 
133;  Marks  v.  Baker,  28  Minn.  162;  way  that  his  creditors  reasonably  con- 
Rearick  v,  Wilcox,  81  111.  77.  But  on  eluded  that  he  had  committed  an  act  of 
the  contrary,  see  Mott  v.  Dawson,  46  bankruptcy.  One  of  them,  the  defend- 
lowa  533;  where  it  is  held  that  there  is  ant,  thereupon  sent  the  auctioneer  a 
no  cause  of  complaint  if  the  charges  notice  not  to  pay  over  the  proceeds  of 
were  made  in  good  faith.  It  is  laid  the  sale  to  the  plaintiff,  "he  having 
down  in  Iowa  and  Kansas  that  if  an  committed  an  act  of  bankruptcy, 
otherwise  libellous  article  be  published  Heldy  by  the  majority  of  the  court  of 
and  the  writer  believes  it  to  be  true  and  common  pleas  that  this  notice  was  priv- 
of  importance  to,  and  for  the  sole  pur-  ileged,  as  being  made  in  the  honest  de- 
pose of  advising  electors  so  as  to  dis-  fence  of  defendant's  interests.  Black- 
cover  to  them  the  real  character  of  the  ham  v,  Pugh,  2  C.  B.  611. 
candidate,  the  publication  is  privileged.  So  where  an  agent  in  temperate  Ian- 
State  V.  Balch,  31  Kan.  465;  Mott  v.  guage  claims  a  right  for  his  principal, 
Dawson,  46  Iowa  533;  Bays  v.  Hunt^  or  a  solicitor  for  his  client.  Hargrave 
60  Iowa  251;  and  in  any 'event  if  be-  v.  Le  Breton,  4  Burr.  2422;  Steward  v. 
lieved  by  defendant,  such  fact  may  be  Young,  L.  R.,  5  C.  P.  122.  Even  with- 
shown  in  mitigation  of  damages.  Kin-  out  express  authoritv.  Watson  v, 
ney  v.  Roberts,  26  Hun  (N.  Y.)  166;"  Reynolds,  Moo.  &  Maf.  i. 
State  V.  Burnham,  9  N.  H.  34;  31  Am.  2.  Lay  v.  Lawson,  4  A.  &  E.  795, 
Dec.  217.  '  overruling  Delaney  v,  Jones,  4  Esp.  191 ; 

1.   Donoghue  v,  Hussey,  Ir.  R.,  5  C.  Stockley  v,  Clement,  ±  Bing.  162;  12 

L.  124;  Bank  of  British  North  America  Moore,  376;  Head  v.  Briscoe,  5  C.  &  P. 

V,  Stronje,  i  App.  Cas.  307;  Chaffin  v,  485;  R.  v.  Enes,  Andr.  229;  Brown  v. 

Lynch,  S^  Va.  106.    If  I  am  attacked  in  Croome,  2  Stark.  297;  Gassett  v.  Gil- 

a  newspaper,  I  may  write  to  that  paper  bert,  72  Mass.  94;  Easley  v.  Moss,  9 

to  rebut  the  charges,  and  I  may  at  the  Ala.  266;  Chaffin  v.  Lynch,  84  Va.  884. 

same  time  retort  upon   my  assailant,  In   an  advertisement    noticing    the 

where  such  retort  is  a  necessary  part  of  public  not  to  harbor  or  trust  tifie  adver- 

my  defence  or  fairly  arises  out  of  the  tiser's  wife  on  his  account,  defamatory 

charges    he    has    made    against    me.  words  in  regard  to  the  wife  are  not 
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demanding  explanation,  such  answer,  if  fair  and  relevant,  will  be 
held  privileged,  for  the  plaintiff  brought  it  on  himself.^  But  this 
rule  does  not  apply  where  there  has  been  a  previous  unprivileged 
publication  by  the  defendant  of  the  same  libel  or  slander,  which 
causes  the  plaintiff*s  enquiry,  for  in  that  case  it  is  the  defendant 
who  brings  it  on  himself.* 

(2)  Comnum  Interest  in  the  Subject  Matter  of  the  Communica- 
tion,— Where  the  defendant  has  an  interest  in  the  subject  matter 
of  the  communication  and  the  person  to  whom  the  communica- 
tion is  made  has  a  corresponding  interest,  such  communication, 
when  honestly  made  to  protect  such  common  interest,  is  privi- 
leged.* Such  common  interest  is  generally  a  pecuniary  one,  as 
that  of  two  customers  of  the  same  bank,  two  directors  of  the 
same  company,  two  creditors  of  the  same  debtor.*     But  it  may 

Srivileged.     Smith  v.  Smith,  41  N.  W.  linendraper  at  Southampton;  but  gave 

Lep.  (Mich.)  449.  up  business   and  became  a  dissenting 

1.  Odgers  L.  &  S.  234.  minister.    Rumors  reached  his  congre- 
A  builder  employed   two  men,  the  gation  that  he  had  cheated  his  brother 

plaintiff  and  Fosdyke,  to  repair  Barton^s  in  law  in  the  settlement  of  the  accounts 

house.     Defendant  on  a  privileged  oc-  on  his  retirement  from  the  partnership, 

casion  had  stated  to  the  builder,  "I  saw  The  plaintiff  challenged  enquiry  and  in- 

the  man  employed  by  you  take  from  vited  the  malcontents  in  the  congrega- 

Mr.   Barton's  house   and  carry   awav  tion  to  appoint  some  one  to  thoroughly 

two  long  pieces  of  quartering.    I  haf-  sift  the  matter.    The  malcontents  ap- 

looed  to  the  man."    Plaintiff  thereupon  pointed  the  defendant,  and  the  plaintiff 

brought  Fosdyke  to  the  defendant  and  appointed    the   Rev.   Robert    Ainslie. 

said,  '*l8  this  the  man  ?"     Defendant  re-  rleld^  that  all  communications  between 

plied,  "No,  you  are  the  man.*'    Heldy  the  defendant  and  Ainslie  relative  to  the 

no  action  lay.     Kine  v.  Sewell,  3  M.  matter  were  privileged,  as  being  made 

&  W.  297;   Amann'V.  Damm,  8  C.  B.,  with  the  sanction  and  concurrence  of 

N.  S.  597.  the  plaintiff.     Hopwood  v»  Thorn,  8  C. 

The    defendant    was    asked    by    a  B.  293;  19  L.  J.,  Cf.  P. 94. 

friend  of   the   plaintiff's     to    sign    a  8.   Odgers   L.,  &   S.   238;  Wright  v. 

memorial  in  favor  of  the  plaintiff.     He  Lathrop,  149  Mass.  385.     Where  A  and 

declined.    The  plaintiff's  friend  pressed  B  have  a  joint  interest  in  a  matter,  a 

him  to  sign,  and  asked  his  reasons  for  letter,  written  hy  A  to  induce  B  to  be- 

declining.    Thereupon  defendant  stated  come  a  party  to  a  suit  relating  thereto, 

liis    reasons,  and  this  statement    was  is  privileged,  though  it  may  refer  to  the 

held     a     privileged      communication,  plaintiff  in  angry  terms.  Shipley  v.  Tod- 

Cowles  V.  Potts,  34  L.  J.,  Q^B.  247;  hunter,  7  C.  £  P.  680;  Klinck  v.  Colby, 

Murdoch  v.  Funduklian,  2  Times  L.  R.  i  Sickles  (46  N.  Y.)  427. 

215,  614.  4.   A  communication  from  a  firm  of 

2.  Odgers  L.  &  S.  234;  Sayre  v.  brewers  to  the  tenants  of  their  public 
Begg,  15  Ir.  C,  L.  R.  458;  Remineton  v,  houses,  refusing  to  accept  any  longer  in 
Congdon,  and  others,  2  Pick.  (19  Mass.)  payment  checks  drawn  on  a  particular 
^10;  Kirkpatrick  v.  Eagle  Lodge,  26  bank,  is  ^rima^actV  privileged.  Capi- 
Kan.  384.  tal  and  Counties  Bank  v,  Henty  and 

"If  a  servant,  knowing  the  character  Sons  (C.  A.),  5  C.  P.  D.  514. 

which  his  master  will  give  of  him,  pro-  So  the  reports  of  the  directors  and 

cures  a  letter  to  be  written,  not  with  a  auditors  of  a  company  printed  and  cir- 

fair  view  of  enquiring  tlie  character,  but  culated    among  the    shareholders    are 

to  procure  an  answer  upon  which  to  privileged.     Lawless  v.   Anglo- Egyp- 

ground  an  action  for  a  libel,  no  action  tian  Cotton  Co.,  L.  R.,  4  Q^S.  262. 

can  be  maintained."    King  v.  Waring  A  creditor  was  appointed  trustee  in 

et  «».,  5  Esp.  15.    And  see  Fonville  v.  liquidation  of  the  debtor's  estate,  the 

Nease,  Dudley  (S.  Car.)  303.  debtor  continuing  to  manage  his  former 

The  plaintiff  had  been  in  partnership  business  for  the  benefit  of  the  estate, 

with  his  brother  in  law,  Pinhom,  as  a  A    letter    written    by    the    trustee  to 
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also  be  professional,  as  in  the  case  of  two  officers  in  the  same 
corps,  or  masters  in  the  same  school,  anxious  to  preserve  the 
dignity  and  reputation  of  the  body  to  which  they  both  belong.^ 
In  short,  it  may  be  any  interest  arising  from  the  joint  exercise  of 
any  legal  right  or  privilege,  or  from  the  joint  performance  of  any 
duty  imposed  or  recognized  by  the  law.* 

Where  a  large  number  of  persons  have  an  interest  more  or  less 
remote  in  the  matter,  defendant  will  not  be  privileged  in  inform- 
ing them  all  by  circular  or  otherwise,  unless  there  is  no  other 
way  of  effecting  his  object.* 

And  a  fortiori,  if  the  words  be  spoken  in  the  presence  of 
strangers  wholly  uninterested  in  the  matter,  the  communication 
loses  all  privilege.  The  defendant  in  all  these  cases  must  be 
careful  that  his  words  reach  only  those  who  are  concerned  to  hear 
them.  Words  of  admonition  or  of  confidential  advice  should  be 
given  privately,  not  shouted  across  the  street,  or  written  on  post- 

another  creditor,  commenting  in  very  as   the  present   (a  charge   against  the 

severe  terms  on  the  debtor's  conduct,  is  medical  officer  of  a  poor  law    union) 

privileged.     Spill  v.  Maule,  L.  R.,  4  Ex.  ought  to  be  confined  in  the  first  instance 

232.  to  those  whose  duty  it  is  to  investigate 

1.  A  bishop's  charge  to  his  clergy  is  the  charges.  Purcell  v,  Sowler,  2  C. 
prima  facie  privileged,  although  it  con-  P.  Div.  22 1. 

tain  calumniatory  matter.  Laughton  A  letter  written  by  a  subscriber  to  a 
V.  Bishop,  of  Sodor  and  Man,  L.  R.,  4  charity  to  the  committee  of  manage- 
P.  C.  495.  ment  of  the  charity  concerning  the  con- 
Defendant  was  a  life  governor  of  a  duct  of  their  secretary  in  the  manage- 
public  school  to  which  the  plaintiff  sup-  ment  of  the  funds  of  the  charity  is 
plied  butchers'  meat;  defendant  told  the  prima  facie  privileged.  Haitian^  v. 
steward  of  the  school,  whose  duty  it  Bramwell,  2  F.  &  F.  623.  See  also 
was  to  examine  the  meat,  that  plaintiff  Hartwell  v,  Vesey,  3  L.  T.  275. 
had  been  known  to  sell  bad  meat.  Any  statement  made  by  a  director  of 
Held  a  privileged  communication,  a  company  to  his  fellow  directors,  as 
Humphreys  v,  Stillwell,  2  F.  &  F.  590.  to  the  conduct  and  character  of  their 
And  see  Crisp  t>.  Gill,  29  L.  T.  (O.  S.)  auditor,  is  privileged,  though  it  relates  to 
82.  his  conduct  with  reference  to  another 

2.  Quartz  Hill  Gold  Mining  Co.  v.  company,  of  which  he  was  secretary 
Beall  (C.  A.),  20  Ch.  Div.  509;  Gassett  and  not  auditor.  Harris  v,  Thompson, 
V.  Gilbert,  6  Gray  (72  Mass.)  94;  Jarvis  13  C.  B.  333. 

V,  Hatheway,  3  Johns.  (N.  Y.)  180;  But  a  statement  made  by  one  private 
Remington  v.  Congdon,  2  Pick.  (Mass.)  shareholder  in  a  company  to  another 
310;  York  v.  Pease,  2  Gray  (Mass.)  about  a  man  who  was  formerly  engi- 
282;  Kirkpatrick  v.  Eagle  IrOdge,  26  neer  to  the  company  and  sadly  mis- 
Kan.  384;  Combs  V,  Rose,  8  Blackf.  managed  its  affairs,  is  not  privileged. 
<Ind.)  155;  Shurtleffv.  Stevens,  51  Vt.  Brooks  v.  Blanshard,  i  Cr.  &  Mees.  779. 
301;  31  Am.  Rep.  698;  Shurtleff  v.  Defendant,  who  was  a  sergeant  in  a 
Parker,  130  Mass.  293;  39  Am.  Rep.  volunteer  corps,  of  which  plaintiff  also 
.454.  was  a  member,  represented  to  the  com- 
S.  Odgers  L.  &  S.  243.  mittee  by  whom  the  general  business  of 
Thus  in  the  case  of  most  societies  the  corps  was  conducted,  that  plaintifi' 
there  is  a  council,  or  managing  com-  was  an  unfit  person  to  be  permitted  to 
tnittee,  or  a  manager,  or  a  body  of  trus-  continue  a  member  of  the  corps;  that 
tees  or  directors;  and  communications  he  was  the  executioner  of 'the  French 
made  confidentially  to  them  will  be  king,  etc.  Lord  Ellrnborougm  held 
privileged,  which  would  not  be  privi-  the  communication  privileged.  Bar- 
leged,  if  addressed  in  the  first  instance  baud  v,  Hookham,  5  Esp.  109.  See  Bell 
to  the  whole  body  of  subscribers  or  v,  Parke,  10  Ir.  C,  L.  R.  284. 
shareholders.     "Such  a  communication  But  for  one  member  of  a  charitable 
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cards,  or  published  in  the  newspapers.*  It  is  true  that  the  acci- 
dental presence  of  some  third  person  will  not  alone  take  the  case 
out  of  the  privilege  if  it  was  unavoidable  or  happened  in  the 
usual  course  of  business  affairs.  But  if  the  defendant  purposely 
contrives  that  a  stranger  should  be  present,  who  has  no  right  to 
be  present,  and  who  in  the  natural  course  of  things  would  not 
be  present,  all  privilege  is  lost.*  And  whenever  a  defendant  de- 
liberately adopts  a  method  of  communication  which  gives  un- 
necessary  publicity  to  statements  defamatory  of  the  plaintiff, 
the  jury  will  be  apt  to  suspect  malice.* 

XI.  Hauge.^ — Malice  may  be  defined  as  any  indirect  and  dis- 
honest motive  which  induces  the  defendant  to  defame  the  plain- 
tiff.^ In  order  to  constitute  malice,  it  is  not  necessary  that  there 
should  be  direct  proof  of  an  intention  to  injure  the  plaintiff.® 
Such  an  intention  may  be  inferred  by  the  jury  from  false  state- 
ments exceeding  the  limits  of  fair  and  reasonable  criticism  and 
recklessly  uttered  in  disregard  of  the  rights  of  those  who  might 
be  affected  by  them.''  Malice  in  uttering  false  statements  may 
consist  either  in  a  direct  intention  to  injure  another  or  in  reckless 
disregard  of  his  rights  and  of  the  consequences  that  may  result 
to  him.® 

Malice  is  either  express  or  implied.®  Express  malice  is  malice 
to  be  specifically  proved  ;  that  is,  it  is  to  be  proved  by  evidence 
not  contained  in  the  language  itself.*®     It  is  shown  either  to  ag- 

institution  to  send  round  to  all  the  sub-  In  ordinary  cases  of  slander  the  term 

scribers  a  circular  calling  on  them  **to  "  maliciously, "     means     intentionally 

reject    the   unworthy    claims  of  Miss  and     wrongfully,    without    any    legal 

Hoare,''  and  stating  that  '*she  squan-  ground  or  excuse.    King  v.    Root,   4 

dered  away  the  money  which  she  did  Wend.  (N.  Y.)  113;  21  Am.  Dec.  102. 

obtain  from  the  benevolent  in  printing  6.  Penningtan  v.  Meeks,  46  Mo.  217; 

circulars  abusive  of  Commander  Dick-  Barr  v.  Moore,  87  Pa.  St.  385;  Buckley 

son,"  the  secretary  of  the  institution,  is  v,  Knapp,  48  Mo.  152;  Burt  v.  McBain, 

libellous,  and  not  privileged.     Hoare  v.  29   Mich.   260;    Scripps  v.  Reilly,  38 

Silverlock,  12  Q:,  B.  624.  Mich.  10;  s.  c,  35  Mich.  372;  Rodgers 

1.  Wilson  V.  Collins,  5  C.  &  P.  373;  v.  Kline,  56  Miss.  808;  Haley  v.  State, 
Robinson  v.  Jones,  4  L,.  R.,    Ir.  391 ;  63  Ala.  83. 

Odgers  L.  &  S.  239.  7.   Gott  v,  Pulsifer,   122  Mass.  239. 

2.  Kershaw  v,  Bailey,  i  Ex.  743;  See  Blackburn  v,  Blackburn,  4  Bine. 
Scarle  v.  Dixon,  4  F.  &*F.  250;  Odgers  305;  i  M.  &  P.  33,  63;  3  C.  &  P.  146; 
L.  &  S.  239.  Huntley  v.  Ward,  o  C.  B.,  N.  S.  514; 


8.   Odgers  L.  &  S.  239.  6  Jur.,  N.  S.  18;  1  F.  &  F.  552;  Wen- 

J  C.  B.  845;  22  L.  J., 
•  5791  ^   ^.   L.   R,   5c 

"Malice  means  any  corrupt  motive,     Broughton  v.   McGrew,  39  Fed.  Kep. 


.  23( 

4.  See  Evidence,  XXII.  man  v.  Ash,  13  C.  B.  845;  22  L.  J.,  C. 


5.  Odgers  L.  &  S.  271.  P.  190;  17  Jur.  579;  I   C.   L.   R.   592; 


any  wrong  motive,  or  any  departure  672. 

from  duty."    Per  Erle,  C.  J.,  2  F,  &        8.  Com.  v.  Bonner,  9  Mete.  (Mass.) 

F.  524.  410;  Moore  v.  Stevenson,  27  Conn.  14; 

Malice  means  want  of  legal  excuse.  Gott  v.  Pulsifer,  122  Mass   239;  Hibbs 

King  V.  Root,  4  Wend.  (N.  Y.)   113;  v,  Wilkinson,  i  F.  &  F.  608;  Paris  v. 

21  Am.  Dec.  102.  Levy,  2   F.,  &    F.    71;     Morrison    v. 

Malice  does  not  mean  spite  against  Belcher,  3  F.  &  F.  614;  Hedley  v,  Bar- 

the  individual,  but  a  wanton  disposition  low,  4  F.  &  F.  224;  Strauss  v,  Francis, 

grossly  negligent  of  the  rights  of  oth-  4  F.  &  F.  1107. 
ers.  Tresco  v.  Maddox,  11  La,  An.  206;        9.  Liles  v,  Gaster,  42  Ohio  St.  636. 
66  Am.  Dec.  198.  10.  Biglow'  L.  &  S.  271. 
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gravate  damages,^  or  to  rebut  the  inference  arising  from  a  quali- 
fied privilege.*  Implied  malice  is  inferred  from  the  falsehood  of 
the  charge  or  when  the  words  are  actionable  per  se^ 

It  is  not  necessary,  to  render  an  act  malicious,  that  the  party 
be  actuated  by  a  feeling  of  hatred  or  ill-will  toward  the  indi- 
vidual, or  that  he  entertain  and  pursue  any  bad  purpose  or  de- 
sign.* On  the  contrary,  he  may  be  actuated  by  a  general  good 
purpose,  and  have  a  real  and  sincere  desire  to  bring  about  a  refor- 
mation of  manners ;  but  if,  in  pursuing  that  design,  he  wilfully 
inflicts  a  wrong  on  others,  which  is  not  warranted  by  law,  such 
act  is  malicious.^ 

1.  Presomption  of  Xalioe. — The  law  always  presumes  that  in 
the  publication  of  an  article  which  is  libellous  upon  its  face,  it 
was  published  with  malicious  intent.®    The  law  does  not  impute 

1.  Fowler  V.  Gilbert,  38  Mich.  292.  373;  Yeates  v.  Reed,  4  Blackf.  (Ind.) 

2.  Wilson  V.  Noonan,  35  Wis.  321;  463;  Byrketv.  Monohon,  7Blackf.(Ind.) 
27  W^is.  610;  Hamilton  v.  Evo,  81  N.  83;  Estes  v,  Antrobus,  i  Mo.  197;  Tra- 
Y.  12L1..  bue  V.  Mays,  3  Dana  (Ky.)  138;  Usher 

8.  Bj'rket    v,    Monohon,    7    Blackf.  v.  Severance,  20  Me.  9. 
(Ind.)  83;  41  Am.  Dec.  212;  Yeates  v,        4.  Com.  v.  Snelling,  15  Pick.  (Mass.) 

Reed,  4  Blackf.   (Ind.)   463;    32   Am.  340;  Thompson  v.  Powning,  15  Nev. 

Dec.  43;  Hudson   v.  Garner,  22   Mo.  195,  208;  Moore  v.  Stevenson,  27  Conn. 

423;  McKee  v,  Ingalls,  4  Scam.  (111.)  14;  Com.  v.  Bonner,  9  Mete.  (Mass.) 

30;    Usher    v.   Severance,   20   Me.  9:  410;  Jellison  v.  Goodwin,  43  Me.  287. 
Smart  v.   Blanchard,  42   N.    H.    137;        6.  Com.  v.  Snelling,  15  Pick.  (Mass.) 

Littlejohn  v.  Greeley,  13  Abb.  Pr.  (N.  340;  Jellison  v,  Goodwin,  43  Me.  287. 
Y.)4i;  Yxy  v.  Bennett,   5  Sandf.  (N.        6.  Dixon    v.    Allen,     69    Cal.    527; 

Y.)  54;  Root  V,  King,  7  Cow.  (N.  Y.)  Thompson  v,   Powning,  15  Nev.  195, 

613;  Gaul  V,  Fleming,  10  Ind.  253;  Jar-  208;  King  v.  Root,  4   Wend.  (N.  Y.) 

ningan  v.  Fleming,  43  Miss.  716;  Estes  113.    133;  21    Am.  Dec.   103;    Nott  v. 

V.  Antrobous,  i  Mo.  197;  13  Am.  Dec.  Stoddard,  38  Vt.  25;  88  Am.  Dec.  633; 

496;    Johnson    v.    Robertson,  8  Port.  True  v.  Plumley,  36   Me.  466;  Hum- 

( Ala.)  486;    True  v,  Plumelv,  36  Me.  phries  v.  Parker,  52  Me.  502;  Zucker- 

466;  Gilman  v.  Lowell,  8  Wend.  (N.  man  v,  Sonnenschein,  62  III.  x  15;  Pen- 

Y.)  573;  8.  c,  24  Am.  Dec.  96;  Hart  v.  nington  v.  Meeks,  46  Mo.  217;  Johnson 

Reed,  i  B.   Mon.  (Ky.)    166;  35   Am.  v.  Robertson,  8  Port.  Ala.  486;  Gaul  v. 

Dec.  179;  Pennington  ?'.  Meeks,  46  Mo.  Fleming,  10  Ind.  253;  Fry  v.  Bennett, 

217;   Gott  V,  Pulsifer,  122  Mass.  23c;  5  Sand.  (N.  Y.)  54-,  Hudson  v.  Garner, 

Zuckerman    v.   Sonnenschein,  62    111.  22  Mo.  423;  Usher  v.  Severance,  20 

115;  Humphries  V.  Parker,  52  Me.  502;  Me.  9;  37  Am.  Dec.  33;   Bradwell  v. 

King  V,  Root,  4  Wend.  (N.  Y.)  113;  Osgood,  3  Pick.  (Mass.)  379;  Smith  v. 

21  Am.  Dec.  102;  Hatch  v.  Potter,  2  Ashley,  11  Mete.  (Mas«.)  367;  Little- 

Gilm.  (111.)  725;  43  Am.  Dec.  88;  Tra-  John  t/.  Greely,  13   Abb.  (N.  Y.)  Pr. 

bue  V.  Mays,  3  Dana  (Ky.)    138;  28  41;  Smart  t;.  Blanchard,  42  N.  H.  137; 

Am.  Dec.  61.  Hosley  v.  Brooks,  20  111.  115;   71  Am. 

When  the  plaintiff,  in  an  action  of  Dec.  252;   Tresca  v.  Maddox,   11   La. 

slander,  proves  the  speaking  of  the  ac-  An.    206;    Hatch    v.  Potter,  2    Gilm. 

tionable  words  laid,    the  law  implies  (Md.)  725;  43  Am.  Dec.  88;  Lawson 

that  they  arc  false  and  that  they  were  v.  Hicks,  38  Ala.  279;  81  Am.  Dec.  49; 

spoken  maliciously  unlbss  there  is  evi-  Lick  v.  Owen,  47  Cal.  252;  Mousler  v. 

dence  sufficient  to  satisfy  the  Jury  to  Harding,  3J  Ind.  176;  5  Am.  Rep.  195; 

the   contrary.      Yeates    v.     Keed,   4  Byrket  v.  Monohon,  7  Blackf.   (Ind.> 

Blackf.  (Ind.)  463;   s.  c,  32  Am.  Dec.  83;  41  Am.  Dec.  212;  Hart  v.  Reed,  i 

43;  Roberts  v,  Camden,  9  East  93.  B.  Mon.  (Ky.)  166;    Com.  v,  Blanding^ 

In  slander  the  charge  of  a  crime  im-  3  Pick.  (Mass.)  304;  Mitchell  v.  Mil- 
plies  malice.  McKee  v.  Ingalls,  5  111.  holland,  106  111.  75;  Weaver  v.  Hen- 
30;  Kinney  v,  Hosea,  3  Harr.  (Del.)  drick,  30  Mo.  502;  Obaugh  v,  Finn,  4 
77;  Parke  v.  Blackiston,  3  Harr.  (Del.)  Ark.  no;  37  Am.  Dec.  773;   Gilman  v. 
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malice  not  existing  in  fact,  but  presumes  a  malicious  motive  for 
making  a  charge  which  is  both  false  and  injurious,  when  no  other 
motive  appears.  In  such  cases  it  is  unnecessary  for  the  plaintiff, 
to  entitle  him  to  recover,  to  introduce  any  evidence  from  which 
malice  may  be  inferred  other  than  the  libellous  article.* 

But  if  the  article  is  ambiguous,  or  the  intentions  of  the  pub- 
lisher left  doubtful,  it  is  proper  for  the  plaintiff  to  adduce  any 
evidence  which  tends  to  show  that  the  defendant  was  actuated 
by  express  malice  in  order  to  enhance  the  damages.^  So  express 
malice  must  be  proved  in  privileged  communications.*  If  malice 
be  proved,  the  privilege  attaching  to  the  occasion,  unless  it  be 
absolute,  is  lost  at  once.^ 

8.  MaUoe  a  QnestioiL  for  the  Jury. — It  is  the  province  of  the  jury 
to  pass  upon  the  question  of  malice.* 

Lowell,  8  Wend.  (N.  Y.)  573;  24  Am.  and  charges  are  paid,"  and  a  request  to 

Dec.  96;  Estes  v,  Antrobus,  i  Mo.  107;  a  connecting  road  to  make  a  like  order, 

13  Am.  Dec.  496;    Sanderson  v.  Cald-  does  not  constitute  libel,  there  being  no 

well,  45  N.  Y.  398;   Simmons  v.  Hal-  malice  imputed.    Allen  v.  Cape  Fear 

alster,  13  Minn.  249;  Neebe  v.  Hope,  etc.  R.  Co.,  100  N.  Car.  397. 
Ill  Pa.  St  145;  Jarnigan  v,  Fleming,        In  Maclean  v,  Scripps,  52  Mich.  214 

43  Miss.  710;  5  Am.  Rep.  514;  Brough-  Rep.,  it  is  held  that  the  wilful  publica- 

ton  V.  McGrew,  39  Fed.  Rep.  672.  tion   of   injurious  statements  involves 

In  an  action  for  slander,  in  which  a  the  design  to  produce  whatever  injury 

plea  of  justification  was  interposed,  the  must    necessarily    follow;    and    when 

court  instructed  the  jury,  in  substance,  done  purposely,  knowingly  and  for  no 

that  the  words  "he  perjured  himself,''  good  purpose  or  justifiable  end,  it  is 

"you  swore  to  a  lie  "  (having  reference  malicious  in  the  sight  of  the  law,  even 

to  the  plaintiffs  testimony  in  a  suit),  if  done  without  any  actual  personal 

when  spoken  concerning  a  person   in  ill  will, 
the  hearing  of  others,  are  what  the  law         1.  Darby  v,  Ousely,   i  H.  &  N.   i ; 


terms  "actionable  words,"  and  from  the     Lewis    v.   Chapman,    16    N.   Y.    372; 

',  36  Me.  478;  Wils 
malice,  and  presumes  that  the  person     v.   Noonan,    35   Wis.   321 ;    White    v. 


speaking  of  such  words  the  law  implies    True  v.  Plumley,  36  Me.  478;  Wilson 


concerning  whom  the  words  are  spoken  Nicholls,  3   How.  (U.  S.)  266;  Roscoe 

is  damaged.      Held^  that  the  instruction  Cr.  Ev.  679;  2  Greenl.  on  Ev.,  ^  418. 

stated  the  law  correctly.      Mitchell  v.  2.  Thompson  v.  Powning,  15   Nev. 

Milholland,  106  111.  175.  195,  208;  Bush  v,  Prosser,  11  N.  Y.  347; 

Malice  is  necessary  to  sustain  either  Huson    t\  Dale,  19  Mich.  29;    Fry  v, 

a  public  prosecution,  or  a  civil  action  Bennett,  28  N.  Y.  328;  Jellison  v.  Good- 

for  a  libel,  but  such  malice  may  be  in-  win,  43   Me.  289;  Towns,  on  Libel,  ^ 

ferred  from  the  falsity  of  the  libel  and  392. 

need  not  be  expressly  proved.    Root  v,  Z.  King  v.  Root,  4  Wend.  (N    Y.) 

King,  7  Cow.  (N.  \.)  613,631;  Hagan  113;  21  Am.  Dec.  102;  Remington  v, 

V.  Hendry,  18  Md.  177;    Usher  v»  Sev-  Congdon,  2  Pick.  (Mass.)  310;  13  Am. 

erance,   20    Me.  9;   Fry    v.  Bennett,  5  Dec.  431;  Fahr  v.  Hayes,  50  N.  J.  L, 

Sandf.  (N.  Y.)  54.  275. 

Malice  is  the  gist  of  an  action  for  4.  Odgers  L.  &  S.  271. 

slander,  and  the  speaking  of  actionable  6.  Bacon  v.  Mich.  Cent.  R.  Co.,  66 

words  is  evidence  of  malice.     McKee  Mich.  166;   31   Am.  Eng.  R.  R.  Cas. 

V,  Ingalls,  5  111.   (4  Scam.)  30.    See  357;  Coleman  y.  Playsted,  36  Barb.  (N. 

Boullemet   v,  Phillips,  2   Rob.    (La.)  Y.)  26;  People  v.  Seaman,  6  N.  Y.  St. 

J65;  Grilbert  v.  Palmer,  8  La.  An.  130;  Rep.  765;  Pours  v.  Smith,  5  B.  &  A. 

Neebe  v,  Hope,  iix  Pa.  St.  145,  153.  850;  Pitt  v.  Donovan,  i  M.  &  S.  639; 

An  order  by  a  railroad  company  to  Smith  v.  Spooner,  3  Taunt.  246;  Cow- 

its  agents  as    follows:    "You  are  in-  ard    v.  Wellington,    7  C.  &  P.    531; 

structed  to  ship  no  lumber  or  merchan-  Stockdale  v.  Laske  &  Co.,  4  Ad.  & 

dise  of  any  description  to  Mr.  T.  L.  Al-  Ellis  248;  Hunt  v.  Algar,  6  C.  &  P. 

len    .    •     .     except  when  all  freight  245;  Dunman  v.  Bigg,  i  Camp.  369; 
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3.  Evidence  of  Kalioe. — In  an  action  for  slander,  whatever  tends 
to  illustrate  the  motive  with  which  the  words  were  spoken  is 
competent,  under  the  general  issue,  as  tending  to  show  the  pres- 
ence or  absence  of  malice.* 

It  may  be  shown,  for  the  purpose  of  proving  malice,  that  the 
defendant,  after  the  institution  of  the  suit,  spoke  the  same  words 
charged  as  uttered  previously  thereto.*  So  a  plea  of  justification 
in  suits  for  defamation,  if  unsupported  by  evidence,  is  in  itself 
an  aggravated  repetition  of  the  original  defamation  and  evidence 

Delancy  v.  Jones,  4  Esp.  191;  Coffin  v.  libellous,  facte  and  circumstances  tend- 

Coffin,  4  Mass.  i ;  Fowler  v.  Homer,  x  ing  to  overcome  or  lessen  the  presump- 

Camp.  294;  Rogers  v.  Cliften,  3  B.  £  tion  of  malice,  if  properly  pleaded  in 

P.  507 ;    Bod  well   r.   Osgood,  3   Pick,  mitigation  of  damages,  may  be  proved; 

(Mass.)  379;    Klinck  r.  Colby,  46  N.  and    this    though    the  truth    of   the 

Y.  427;  Hamilton    v,  Eno,  81    N.   Y.  publication  has    also  been  alleged    in 

116;    Adcocks  v.  Marsh,  8   Ired.  (N.  justification.     Eviston  v.  Cramer,  54 

Car.)  L.  361 ;  Hart  v.  Gumpach,  L.  R.,  Wis.  220;  Marks  v.  Baker,  28  Minn. 

VP.  C.  439;  Fowlcs  V.  Bowen,  30  N.  162. 

.   20;    uassett  V.    Gilbert,    6    Grav  2.  Schrimper  v,   Heilman,  24  Iowa 

(Mass.)  94;  Coake  v.  Wildes,  5  El.  &  505;  Baldwin  v.  Soule,  6  Gray  (Mass.) 

Bl.  329;  Somerville  v.  Howkins,  10  C.  321;  Ward  v,  Dick,  47  Com.  300;  36 

B._So3;  Wright  v.  Woodgate,  2  C.  M.  Am.  Rep.  75;  McLeod   v,  Wakley,   x 

&  R.  573;  Pattison  v.  Jones,  8  B.  &  C.  Car.  &  P.  311:  Delegall  v.  Highley,  8 

578;  5  M.  &  R.  loi ;  Bromagie  v.  Pros-  Car.  &  P.  444;  Pearson  v.  Lemaitre,  5 

ser,  4  B.  &  C.  247;  Child  v.  Affleck,  9  Mees.  &  W.  700;  Chubb  v.  Westley,  6 

B.  &  C.  403;  Kelly  r.  Partington,  4  B.  Car.  &   P.  436;  Miller  v.  Kerr,  2  Mc- 

&   Ad.    700;    Toogood  V.    Spy  ring,  4  Cord,  (S.  Car.)  285;  13  Am.  Dec.  722; 

Tyrw.  582;  Kine  r.  Sewell,  3  M.  &  W.  Mclntyre  v.  Young,  6  Blackf.  (Ind.) 

297;  Liddle  v.  Hodges,  2  Bosw.  (N.Y.)  496;  39  Am.  Dec.  443;    Thompson  v, 

537;  McKee  v.  Ingalls,  4  Scam.  (111.)  Bowers,  i  Doug.  (Mich.)  321;  Baldwin 

30;  Erwin    r.  Sumrow.  i   Hawks  (N.  v.  Soule,  6  Gray  (Mass.)  321;  Bodwell 

Car.)  472;   Smith  r.  Youmans,  Riley  w.  Swan,  3  Pick.  (Mass.)  376;  Duvall 

(S.Car.)  88;  Robinson  v.  May,  2  J.  V.  v.  Griffith,  2  Har.  &  G.  30;  Smith  v. 

Smith  3;  Roberte  v.  Camden,  9  East  Wyman,  16  Me.  13;  Williams  v.  Miner, 

m;   Locke  v,  Bradstreet  Co.,  22  Fed.  18  Conn.  464;  Parmer  t*.  Anderson,  33 

Rep.  772;    Alliger  v,  Brooklyn  Daily  Ala.  78;  Ware  v,  Cartledge,  24  Ala. 

Eagle,  6  N.  Y.  SuD.  no.  622;    60  Am.   Dec.  489;    Hastings  r. 

1.  Steinecke  v.  Marx,  10  Mo.  App.  Stetson,  130  Mass.  76;  Gribble  v.  Pio- 

fSo;  Weaver  v,  Hendrick,  30  Mo.  502;  neer  Press  Co.,  34  Minn.  193;  Beneway 

iotchkiss    V,    Porter,    30  Conn.  414;  v.  Thorp  (Mich.)  43  N.  W.  Rep.  863. 

Cameron  v.  Tribune  Assoc.,  7  N.  V.  In  an  action  for  slander,  evidence  of 

Sup.  779;     Hastings    v.    Stetson,   130  the  repetition  of  the  slanderous  words, 

Mass.  76;  Gribble  r.  Pioneer  Press  Co.,  after  tfie  commencement  of  the  suit,  is 

34  Minn.  193.  admissible  to  show  malice.    Beardsley 

Evidence  that  the  defendante  refused  r.  Bridgman,  17  Iowa  290;  Mclntire  r. 

to  publish  a  card  expressing  a  belief  in  Young,  6  Blackf.  (Ind.)  496;  Williams 

the  plaintiff's  innocence  of  the  charge,  v.  Miner,   18  Conn.  464;    Roberts  r. 

except  as  an  advertisement,  is  compe-  Ward,  8  Blackf.  (Ind.)  333;  Parmer  r. 

tent  when  the  intent  in  the  publication  Anderson,  33  Ala.  78;   jThompson   r. 

of  the  libellous  article  is  put  in  issue.  Bowers,  i  Dougl.  (Mich.)  321;  Baldwin 

Barnes  r.  Campbell,  60  N.  H.  27.  v.  Soule,  6  Gray  (Mass.)  321;  Bodwell 

In  an  action  of  slander  for  chaiging  r.  Swan,  3  Pick.  (Mass.)  376;  Duvall 

an  infant  with  larceny,  evidence  of  a  z>.  Griffith,  2   Har.  &  G.    (Md.)    30; 

previous  quarrel  between  the  defendant  Smith  r.  Wjnnan,  16  Me.  13;  Gribble  r. 

and    the  plaintiff  *s    father   and    next  Pioneer  Pr^  Co.,  34  Minn.  341;  Jean 

friend,  is  inadmissible  to  prove  malice  7*.  Hennesey,  69  Iowa  273;  Bassell  r. 

in  the  defendant  towards  the  plaintiff.  Elmore,    48  N.   Y.    551;    Howard    v. 

York  V,  Pease,  2  Grav  (Mass.)  282.  Sexton,  4    N.   Y.    157;    Campbell    r. 

Where  the  publication  is  fritma  facie  Butte,  3  N.  Y.  173. 
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of  continuing  malice.*  to  repel  the  presumption  of  or  prove  a 
less  degree  of  malice  and  thus  mitigate  damages,  defendant  may 
show  that  at  the  time  the  publication  was  made  he  had  good 
reason  to  believe,  and  did  believe,  the  charge  to  be  true.* 

A  special  verdict  to  the  effect  that  the  publication  complained 
of  was  false,  but  defendant  did  not  publish  it  "with  intent  to  in- 
jure  plaintiffs  feelings  and  degrade  him  in  the  estimation  of  the 
public,"  does  not  negative  all  malice,  and  therefore  does  not  cure 
the  error  of  the  court  in  excluding  evidence  in  mitigation  of 
damages.* 

And  although  evidence  tending  to  prove  the  truth  of  the  words 
spoken  is  inadmissible  under  the  plea  of  not  guilty,  yet  facts 
which  induced  the  mistaken  belief  in  the  mind  of  the  defendant 
that  the  charge  was  well  founded,  are  admissible  to  rebut  mal- 
ice.* 

The  judge  must  decide  whether  the  occasion  is  or  is  not  privi- 
leged, and  also  whether  such  privilege  is  absolute  or  qualified.  If 
he  decide  that  the  occasion  was  one  of  absolute  privilege,  the 

But    not  to  enhance  the    damages,  the  declaration,  it  was  held:  ist.  That 

Scott  V.  Mortsinger,  2  Blackf.   (Ind.)  the  defendants  had  the  right  to  prove 

454;    Beardslej  v.  Brtdgman,  17  Iowa  the  truth  of  these  subsequent  libels,  and 

290;  McAlmont  v,  McClelland,  14  S.  to  prove  all  the  facts  and  circumstances 

&  R.   (Pa.)  359;    Schrimper  v.  Hell-  surrounding    their    publication.      2nd. 

man,  24  Iowa  505;  Burson  v.  Edwards,  That,  on  the  other  hand,  it  was  compe- 

I  Ind.  164.  tent  for  the  plaintiff  to  prove  that  they 

So,  evidence  of  the  repetition  of  the  were  not  published  in  good  faith,  but 
words  laid  in  the  declaration,  at  other  were  published  maliciously  and  wan- 
times  than  those  charged,  as  well  as  of  tonly,  for  the  purpose  of  defaming  and 
the  speaking  of  other  words,  if  spoken  so  injuring  his  character.  Negley  v.  Far- 
near  the  time  of  the  words  declared  upon,  row,  60  Md.  158. 

or  otherwise  so  connected  with   them  1.  Pool    v,    Devers,    30    Ala.    672; 

as  to  have  a  legitimate  bearing  upon  the  Richardson  -v.   Roberts,    23    Ga.   21^; 

disposition  of  the  defendant's  mind  at  Lee  v.  Robertson,  i  Stew.  (Ala.)  130; 

the  time  of  uttering  the  slander  com-  Wilson  v,  Robinson,    14    Law   Jour, 

plained  of,  is  admissible  to  show  the  Rep.  196;  Q^  B.  Fero  v,  Rusco,  4   N. 

malice  of  the  defendant,  and  it  is  imma-  Y.  162;  Updegrove  v.  Zimmerman,  13 

terial  whether  the  other  words  proved  Pa.  St.  619;  Gorman  v.  Sutton,  32  Pa. 

are  themselves  actionable  or  not.     Sev-  St.  247;  Doss  'r.  Jones,  5  How.  (Miss.) 

erance  V.  Hilton,  32  N.  H.  289.  Symonds  158;  Smith  v.  Wyman,  4  Shep.  (Me.) 

v.  Carter,  32  N.  H.  458.  13;  Spencer  v.  McMasters,  16  111.  405; 

Slanderous  words  of  similar  import,  Beasley  v,  Meigs,  16  111.  139;  Robinson 
spoken  by  the  defendant  in  an  action  v.  Drummond,  24  Ala.  74. 
for  slander  after  the  commencement  of  Compare  Shank  v.  Case,  i  Ind.  170; 
the  action,  are  admissible  solely  to  show  Millison  v.  Sutton,  i  Ind.  508;  Starr  v, 
the  intent  with  which  the  words  charged  Harrington,  i  Ind.  515;  Aird  v.  Fire- 
were  spoken;  and  the  court  should  give  man's  Jour.  Co.,  10  Daly  (N.  Y.)  2C4; 
cautionary  directions,  where  such  words  Murphy  v.  Stout,  ii  Ind.  372;  Shortley 
are  given  in  evidence,  to  the  jury,  to  v.  Miller,  i  Ind.  544.  And  see  Pallet  v, 
restrict  their  effect  to  the  legitimate  Sargent,  36  N.  H.  496;  Swails  v, 
purpose  of  their  admission.  Taylor  v.  Butcher,  2  Ind.  84;  Sloan  v.  Petrie,  15 
Moran,  4  Mete.  (Ky.)  127.  111.  425;    Raymer  v.  Kinney,  14  Ohio 

The  plaintiff,  for  the  purpose  of  pro V-  (N.  S.)  283;  Thomas  v.  Dunaway,  30 

ing  malice  in  fact,  having  offered  in  111.  373. 

evidence  other  libellous  articles  of  simi-  2.  Jones  v.  Townsend,  21  Fla.  431. 

lar  import,   published  by   the  defend-  8.  Eviston  v.  Cramer,  54  Wis.  220. 

ants  subsequent  to  the  one  set  out  in  4.  Stees  v,  Kemble,  27  Pa.  St.  112. 
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defendant  is  entitled  to  judgment,  however  maliciously  and 
treacherously  he  may  have  acted.  If,  however,  the  privilege  was 
only  qualified,  the  otitis  lies  on  the  plaintiff  of  proving  actusd 
malice.* 

The  defendant  cannot  be  called  on  to  prove  he  did  not  act  ma- 
liciously till  some  evidence  of  malice,  more  than  a  mere  scintilla^ 
has  been  adduced  by  the  plaintiff  *  Such  evidence  may  either 
be  extrinsic — as  of  previous  ill  feeling  or  personal  hostility  be- 
tween plaintiff  and  defendant,  threats,  rivalry,  squabbles,  other 
actions,  former  libels  or  slanders,  etc. ;  or  intrinsic — the  violence 
of  defendant's  language,  the  mode  and  extent  of  its  publication, 
etc.*  But  in  either  case,  if  the  evidence  adduced  is  equally  con- 
sistent with  either  the  existence  or  nonexistence  of  malice,  the 
judge  should  stop  the  case,  for  there  is  nothing  to  rebut  the 
presumption  which  has  arisen  in  favor  of  the  defendant  from  the 
privileged  occasion.* 

That  the  words  are  strong  is  no  evidence  of  malice  if  on  de- 
fendant's view  of  the  facts  strong  words  were  justified.^  That 
the  statement  was  volunteered  is  no  evidence  of  malice  if  it  was 
defendant's  duty  to  volunteer  it.*  That  the  statement  is  now 
admitted  or  proved  to  be  untrue  is  no  evidence  that  it  was  made 
maliciously,''  though  proof  that  defendant  knew  it  was  untrue 
when  he  made  it  would  be  conclusive  evidence  of  malice.®  If 
the  defendant  is  in  a  position  to  prove  the  truth  of  his  statement, 
**  he  has  no  need  of  privilege ;  the  only  use  of  privilege  is  in 
cases  where  the  truth  of  the  statement  cannot  be  proved.®    A 

1.  Clark  V.  Molyneux  (C.  A.),  3  Q^  the  introduction  of  evidence,  but  the 

B.  Div.  237;  Odgers  L.&S.56S;  Austin  burden  of  proof  upon  the  trial,  as  to 

V.  Remington.  46  Conn.  117;  Mielenz  whether  the  defendant  was  actuated  hy 

V.  Quasdorf,  68  Iowa  726;  Weaver  v.  actual   malice,  is  upon  the  plaintiff.    If 

Hendrick,  30  Mo.  502;  Gabe  v,  McGin-  the  plaintiff  gives  no  evidence  of  ex- 

nis,  68  Ind.  538;  Branstetter  v.  Dor-  press  malice  under  the  allegations  of 

rough,  81  Ind.  527;  Burton  v.  Beaslej,  such  a  petition,  the  defendant  is  entitled 

88  Ind.  401;  Garr  v.  Selden,  4  Comst.  to    a    verdict.      Kirkpatrick    v.  Eagle 

(N.  Y.)   91;  Garrett  v.  Dickerson,  19  Lodge,  26  Kan.  384. 

Md.  418;    Wakefield  v.   Smithwick,  4  8.  Odgers  L.  &  S.  272. 

Jones  L.  (N.  Car.)  327.  4.  Somerville  v,  Hawkins,  10  C.  B. 

8.  Kirkpatrick   v.   Eagle    Lodge,  26  590;  Harris  t^.  Thompson,  13  C.B.  333; 

Kan.  384;    Marks  v.  Baker,  28  Minn.  Ta^^lor  v.  Hawkins,  16  Q^B.  308;  Odgers 

162;    Lathrop  v.  Hyde,  25   Wend.  (N.  L.  &  S.  272. 

Y.)   448;  Fowles  V,  Bowen,  30  N.  Y.  6.  Spill  v,  Maule,  L.  R.,  4  Ex.  232. 

20;  Cooke  V,  Wildes,  5  E.  &  B.  340;  24  6.  Gardner  v,  Slade,  13  Q.  B.  798. 

L.  J.,  Q:,B.  367;  Taylor  v,  Hawkins,  16  7.  Caulfield  v.  Whitworth,  16  W.  R. 

Q^  B.  321 ;  Laughton  v.  Bishop  of  Sodor  936. 

&  Man.,  L.  R.,  4  P.  C.  49^;  Clark  v,  8.  Fountain  v.  Boodle,    5   Qj,  S*  5i 

Molyneux   (C.  A.),  3  Qj,  6.  Div.  237;  Harris  v.  Thompson,    13    C.   B.  333; 

Odgers  L.  &  S.  272.  Locke  v.  Broadstreet  Co.,  22  Fed.  Rep. 

Where  a  petition  alleges  that  the  de-  771;  Harwood  v,  Keech,  4  Hun  (N.  Y.) 

fendant  published  a  false  and  malicious  309;  Farley  f.  Ranck,  3  W.  &  S.  (Pa.) 

libel  concerning  the  plaintiff,  setting  it  554;    Sexton   v.   Brock,    15    Ark.  345. 

out,  from  which  it  appears  to  be  prima  Falsehood  may  be  evidence  of  malice. 

facie  privileged,  as  a  report  to  a  grand  Fairman    v,   Ives,   5  B.    &    Aid.  645; 

lodge  of  Odd  Fellows  justifying  a  sub-  Palmer  v,  Hummerston,  i  C.  &  E.  36. 

ordinate   lodge  in  expelling  a  member  9.  Howe  t;.  Jones,  i  Times  L.  R.  462; 

for  perjury,  it  is  not  bad  on  objection  to  Lewis  v.  Chapman,    x6    N.   Y.    369; 
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mere  mistake  innocently  made  through  excusable  inadvertence 
cannot  in  any  case  be  evidence  of  malice.^ 

So  mere  hesitancy  or  a  refusal  on  the  part  of  the  publisher  of  a 
libel  to  publish  a  retraction  thereof  after  being  advised  of  the 
error  is  not  evidence  of  actual  malice  in  the  original  publication.^ 
In  slander,  evidence  of  a  subsequent  refusal  to  retract  the  slan- 
derous words  is  admissible  to  show  actual  malice.^ 

4.  Eztriniio  Evidenoe  of  Xalioe. — ^The  plaintiff  may  show  malice 
by  extrinsic  evidence,  such  as  by  letters  written  by  the  defendant, 
etc.*  Anything  defendant  has  ever  said  or  done  with  reference 
to  the  plaintiff  may  be  urged  as  evidence  of  malice.*^  In  fact, 
whenever  the  state  of  a  person's  mind  on  a  particular  occasion  is 
in  issue,  everything  that  can  throw  any  light  on  the  state  of  his 
mind  then  is  admissible,  although  it  happened  on  some  other  oc- 
casion.® 

This  evidence  of  former  or  subsequent  defamation  is  only  ad- 
missible to  determine  quo  animo  the  words  sued  on  were  pub- 
lished ;  that  is,  they  are  only  admissible  when  malice  in  fact  is  in 
issue.  If  there  is  no  question  of  malice,  no  such  other  libels 
would  be  admissible,  unless  they  had  immediate  reference  to  the 
libel  sued  on,  or  help  to  explain  or  modify  it.'' 

6.  Intriiudo  Evidenoe  of  Kalioe. — ^The  plaintiff  is  not  restricted  to 
extrinsic  evidence  of  malice.®  He  may  rely  on  the  words  of  the 
libel  itself  and  the  circumstances  attending  its  publication  ;  or,  in 

Vanderzee    v.  McGregor,    12    Wend.  "Thus  any  other  words  written  or 

<N.  Y.)  546;  Fowles  v,  Bowen,  30  N.  spoken  by  the  defendant  of  the  plaintiff, 

Y.  20.  either  before  or-  after  those  sued  on,  or 

1.  Harrison  v.  Bush,  5  E.  &  B.  350;  even  after  the  commencement  of  the  ac- 
Brett  V,  Watson,  20  w.  R.  723;  Ker-  tion,  are  admissible  to  show  the  animus 
shaw  V.  Bailey,  i  Ex.  743;  Scarll  v.  of  the  defendant;  and  for  this  purpose  it 
Dixon,  4  F.  &  F.  250;  Pater  v.  Baker,  makes  no  difference  whether  the  words 
3  C.  6.  031;  Tompson  v.  Dashwood,  11  tendered  in  evidence  be  themselves  ac- 
\Xi^'  D.  43.  tionable  or  not,  or  whether  they  be  ad- 

2.  Bradley  v,  Cramer,  66  Wis.  297.        dressed  to  the  same  party  as  the  words 
8.  Klewin  v.  Bauman,  C3  Wis.  244.        sued  on  or  to  someone  else.     Pearson 

4.  Mielenz  v.  Quasdorf,  68  Iowa  726.    v,  Lemaigne,  5  M.  &  Gr.  700;  Mead  i^ 

5.  Odgers  L.  &  S.  276.  Daubigney,  Peake  168. 

Whenever  the  intention  of  the  de-  "Such  other  words  need  not  be  con- 
fendant  is  &quivocal^  that  is,  whenever  nected  with  or  refer  to  the  libel  or  slan- 
the  question  of  malice  or  bona  fides  is  der  sued  on;  provided  they  in  any  way 
properly  about  to  be  left  to  the  jury,  tend  to  show  malice  in  defendant's 
evidence  of  any  previous  or  subsequent  mind  at  the  time  of  publication.  Bar- 
libel  is  admissible,  even  though  it  be  rett  v.  Long,  3  H.  L.  C.  39c;  Bolton  v. 
more  than  six  years  prior  to  the  libel  O'Brien,  16  L.  R.  Ir.  97,  403."  Odgers 
sued  on;  and  even  though  a  former  ac-  L.  &  S.  276. 

tion  has  been  brought  for  the  libel  now  7.  Odgers  L.  &  S.  277;  Finnerty  v, 

tendered  in  evidence  and  damages  re-  Tipper,  2  Camp.  72;  Stuart  v,  Lovell, 

covered  therefor.    Fowles  v.  Bowen,  30  2  Stark  03;  Defries  v.  Davis,  7  C.  &  P. 

N.  Y.  20;  Symmons  v.  Blake,  i   M.  &  112;  Jackson  v.   Adams,   2  Scott  599; 

Rob.  477;  Jackson  v.  Adams,  2   Scott  Symmons  v.  Blake,  i  M.  &  Rob.  477. 

f99.    See    also    Charlter    v.    Barrett,  See  also  Fowles  v.  Bowen,  3  Tiffany 

*eake32;  Lee  v,  Huson,  Peake  223.  (30  N.  Y.)  20;  Lee  v.  Huson,  Peake  32; 

6.  R.  V.  Francis,  L.   R.,  2  C.  C.  R.  Charlter  x\  Barrett,  Peake  32. 

128;  Blake  v.  Albion  Assurance  Soci-  8.  Wright    v.    Woodgate,    2   C.   M. 

ety,  4  C.  P.  Div.  94.  &  R. 
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the  case  of  slander  upon  the  exaggerated  language  used,  on  the 
fact  that  third  persons  were  present  who  were  not  concerned  in 
the  matter,  etc.,  etc.* 

Xn.  Daxaoes.^ — In  order  to  maintain  an  action  for  libel,  it 
must  appear  that  the  plaintiff  has  sustained  some  special  loss  or 
damage  resulting  from  the  publication  complained  of,  or  the 
charge  itself  must  be  such  that  the  court  can  legally  presume 
that  the  party  has  been  injured  in  his  reputation  or  business,  or 
subjected  to  public  scandal  in  consequence  thereof.* 

1.  Damages  Determined  by  the  Jury. — The  jury  should  carefully 
consider  the  whole  of  the  words  complained  of,  and  give  the 
plaintiff  such  damages  as  in  their  opinion  will  fairly  compensate 
him  for  the  injury  done  to  his  reputation  thereby.  The  amount 
of  damages  is  peculiarly  the  province  of  the  jury.*  They  will,  of 
course,  be  influenced  by  the  circumstances  attending  the  publica- 
tion, by  the  character  of  the  defamatory  words,  by  their  falseness, 
by  the  malice  displayed  by  the  defendant,  or  the  provocation 
given  by  the  plaintiff.  They  may  also  fairly  take  into  their  con- 
sideration the  rank  and  position  in  society  of  the  parties,  the 
mode  of  publication  selected,  the  extent  and  long  continuance  of 
the  circulation  given  to  the  defamatory  words,  the  tardiness  or 
inadequacy,  or  entire  absence,  of  any  apology,  the  fact  that  the 
defendant  could  have  easily  ascertained  that  the  charge  he  made 
was  false,  etc.,  etc.* 

Even  if  no  evidence  be  offered  by  the  plaintiff  as  to  damages^ 
the  jury  are  in  no  way  bound  to  give  nominal  damages  only ;  they 
may  read  the  libel  and  give  such  substantial  damages  as  will  com- 
pensate the  plaintiff  for  such  defamation.® 

1.  Odgers  L.  &  S.  282.  Henry,  32  Wis.  327;  Bowe  v.  Rogers, 

2.  See  V.  Slander;    XXII.    Evi-    50  Wis.  598;  Clear  v,  Reasor,  29  Iowa 
DENCE.  327;  Freeman  v.  Tinsley,  50  III.  497; 

8.  Stewart  v.  Minn.  Tribune  Co.,  40  Alliger  v.  Brooklyn  Daily  Eagle,  6  N. 

Minn.  101.  Y.  Sup.  110;  Henderson  v.  Fox  (Ga.),  9 

4.  Davis  V,  Shepstone,  11    App.  Cas.  S.  E.  Rep.  839;  Tones  v,  Greeley  (Fla.), 

191 ;  Marks  v,  Jacobs,  76  Ind.  216;  Davis  6  So.  Rep.  44S;  Wilson  v.  Fitch,  31  Cal. 

V,  Ruff,Cheves*  L.  (S.  Car.)  17;  34  Am.  386;   Lick  v.  Owen,  47  CaL  252.     See 

Dec.  584;  Storey   v,   Wallace,    60  111.  Rhodes  v.  Naglee,  66  Cal.  697. 

51;  Dunn  V.  Hall,  i  Ind.  344;  Davis  v.  Verdict  will  not  be 'interfered  with, 

Davis,  2  Nott  &  M.  (S.  Car.)  81;  Need  unless  so  grossly  excessive  as  to  shock 

V.   Hope,   III    Pa.   St.  145;  Wimer  v.  the  moral  sense.     Wilson  v.  Fitch,  41 

Allbaugh,  42  N.  W.  Rep.  (Iowa)  587;  Cal.  386. 

Lowe  V,  Herald  Co.  (Utah),  21  Pac.  5.  Harrison  v.  Pearce,  i  F.  &  F.  569; 

Rep.  991;  Douglass  v.  Tousej',  2  Wend.  Evans  7/.  Harries,  i   H.  &  N.  251;  In- 

(N.  Y.)  352;  Gabe  v.  McGinnis,  68  Ind.  gram  v,  Lawson,  6  Bing.  N.  C.  212;  Hos- 

538;  Root  V,  King,  7  Cow.  (N.  Y.)6i3;  ley  v.  Brooks,  20  III.  115;   Humphreys 

4  Wend.  (N.  Y.)  113;  Dean  v.  Miller,  v.  Parker,  52  Me.  502;  Lewis  v.  Chap- 

66  Ind.  440;    Indianapolis  Sun   Co.  v,  man,  19  Barb.  (N.Y.)  252;  Harbinson 

Horrell,  53  Ind.  527;  Sanders  v.  John-  v.  Schook,  41    111.   141;  Broughton  v. 

son,  6  Blackf.  (Ind.)  50;   Clarkson  v.  McGrew,  39  Fed.  Rep.  672. 

McCarty,  5  Blackf.  (Ind.)  574;  Guard  6.  Tripp  v,  Thomas,  3  B.  &  C.  427. 

V.    Risk,    IX    Ind.    156;    Mclntire    v.  ExcesslTe  Damages. — ^Damages  in  the 

Young,  6   Blackf.   (Ind.)  496;  Isely  t;.  sum|of$i,oooforwords  charging  whore- 

Lovejov,  8  Blackf.  (Ind.)  J.62;  Alexan-  dom  upon  a  female  cannot  be  regarded 

der  V.  Thomas,  25  Ind.  260;  Rogers  v,  as  so  excessive  as  to  call  for  anew  triaL 
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The  damages  which  the  jury  may  award  a  plaintiff  may  be 
either  punitive,^  contemptuous,*  nominal,' 

Knight  V,  Lee,  80  Ind.  201.     See  Jones  der  v.  Fulton,  34  Md.  129;  Buckley  v. 

V,  Greeley  (Fla.),  6  So.  Rep.  448;  AUi-  Knapp,  48  Mo.  152;  Scripps  v.  Foster, 

eer  V.  Brooklyn  Daily  Eagle,  6  N.  Y.  41   Mich.    742;    Scripps  v,  Reilly,  38 

Supp.  no.  Mich.   10;    Sowers  v.  Sowers,  87   N. 

Verdict  of  $3,000  damages  keld  ex-  Car.    303;    Evening    News   Assoc,  v.- 

cesstve,  there  being  circumstances  of  Tryon,  42  Mich.  549;  Snyder  v,  Fulton 


mitigation.    Rhodes  v,  Naglee,  66  Cal.    14  Md.  129;  Clements  v.  Malonev,  55 

Mo.  353;  Bump  V.  Betts,  23  Wend.  (N- 
The  case  being  one  in  which  puni-    Y.)  85;  Hubbard  v.  Rutleoge,  52  Miss. 


677. 


tory  damages  might  be    allowed,  the  s8i;  Hamilton  v.  Eno,  81  N.  Y.  xi6; 

court  does   not  find   in   a  verdict  for  Rogers  v.  Henry,  32  Wis.  327;  Ban*  v.- 

$2,000  proof  of  improper  motive  in  the  Moore,  87  Pa.  St.  385;  Fowler  v.  Chi- 

jury,  and  refuses  to  reverse  a  judgment  Chester,  26  Ohio  St.  9;  Hunt  v.  Ben- 

for  that  amount.     Bowe  v.  Rogers,  50  nett,  4  £.  D.  Smith  (N.  Y.)  647;  Briggfr 

Wis.  598.  V.  Byrd,  11  Ired.  (N.  Car.)  353;  Sasser 

In  A's  action  against  B  for  slander  in  v.  Rouse,  13  Ired.  (N.  Car.)   142;  Nel- 

saying  that  A  burned  B's  barn,  a  ver-  son   v,  Evans,  i    Dev.    (N.    Car.)    9; 

diet  tor  A  for  $4,000  keld  excessive,  it  Goodbread  v.  Ledbetter,  1   Dev.  &  B. 

appearing  that  the  fire  was  incendiary;  (N.  Car.)  12;  Smith  v.  Smith,  8  Ired. 

that  A  had  expressed  malice  against  B,  (N.  Car.)   29;   Duncan    v,  Stalcup,   i 

intimating  that    his    barns    might    be  Dev.   &  B.   (N.  Car.)  440;  Causee  v. 

burned;  that  B  honestly  believed  the  Anders,  4  Dev.  &  B.  (N.  Car.)  246; 

declarations  true;  that  no  one  else  was,  Wylie  v.  Smitherman,8  Ired.  (N.  Car.) 

on  full    investigation,   suspected;   and  236;  Gilreath   v,  Allen,   10   Ired.   (N. 

that    A    had    sustained    little    injury.  Car.)  67;  Bradley  v.  Morris,  Busb.  (N» 


Haight  V.  Hoyt,  50  Conn.  583.  Ca""')  39S;  Pendleton  v.  Davis,  i  Jones 

1.  Car.)  98;  Smf 
sive  in  a  suit  by  a  midwife  against  a    Jones  (N.  Car.)  64. 


A  verdict  of  $1,375   keld  not  exces-     (N.  Car.)  98;  Smithwick  v.  Ward,  7 


newspaper    company    for  damages   to  In  Templeton  v.  Graves,  59  Wis.  95, 

her  in  such  business  from  an  alleged  it    was    keld    that    punitory   damages 

libellous  statement  published  in    said  should  be    awarded    in    an    action  of 

newspaper  to  the  effect  that  she  was  slander    only   when,  in    speaking    the 

well  known  as  an  abortionist,  although  slanderous  words,  the   defendant  was 

the  charge  was  retracted  in  the  news-  actuated  by  special  ill  will,  bad  intent, 

paper  the  day  but  one  after,  and  no  evi-  or    malevolence    towards  the  plaintiff, 

dence  of  actual  damage  to  plaintiff  was  But  many  of  the  cases  show  that  puni- 

ffiven.    Meyer  v.  Press  Pub.  Co.,  46  N.  tive  damages  may  be  given  if  thought 

Y .  Super.  (5t.  127.  proper  by  the  jury  without  evidence  of 

In  an  action  for  slander,  where    it  malice    beyond    the   words.     Ban*   v. 

was  shown  that  plaintiff's  reputation  Moore,  87  Pa.  St.  385.     See  Wilson  v. 

for  chastity  was  not  questioned  in  the  Fitch,  41  Cal.  364. 

community;  .that  some  difficulty  arose  S.  Contemptuous dtLvntLgesare  scward- 

between    defendant,    a    landlord,   and  ed  when  the  jury  consider  that  the  ac- 

plaintiff,  his  tenant,  and  he  circulated  tion  should  never  have  been  brought, 

reports  about  her;  and,  where  the  testi-  The    defendant  may  have   just  over> 

mony    as  to    plaintiff's  chastity    was  stepped  the  line,  but  the  plaintiff  is  also 

somewhat  conflicting,  a  judgment  for  somewhat  to  blame  in  the  matter,  or 

plaintiff  will  be  sustained;  but  one  for  has  rushed  into  litigation  unnecessarily; 

$3,000  was  excessive,  and  must  be  re-  so  he  only   recovers   a  farthing  or   a 

mitted  to  $2,000.    Brooks  v,  Dutcher,  shilling.    There  is  no  necessary  incon- 

22  Neb.  644.  sistency  in  a  jury  finding  that  a  libel 

1.  Klewen  v,  Bauman,  53  Wis.  244;  was  written  maliciously  and  yet  award- 

Bergmann  v  Jones,  94  N.  Y.  51;  Stacy  ing  only  a  farthing  damages.  Cooke  v. 

V.  Portland  Pub.  Co.,  68  Me.  279;  Har-  Brodgen  &  Co.,  i   Times  L.  R.  497; 

mon  V.  Harmon,  6x  Me.  233;  Nolan  v.  Odgers  L.  &  S.  294. 

Traber,  49  Md.  460;  Taber  v.  Hutson,  8.   Nominal  damages  are  generally 

5  Ind.  322;  Meyer  v,  Bohlfing,  44  Ind.  awarded  on  a  compromise,  where  the 

238;    Flagg    V.    Roberts,  67   III.  485;  plaintiff  has  not  suffered  any  special 

Schmisseur  v.  Kreilich,  92  111.347;  Sny-  damage  and  does    not  desire   to   put 
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substantial,^  or  exemplaiy.* 

8.  General  Damages. — General  damages  are  such  as  the  law  will 
presume  to  be  the  natural  or  probable  consequences  of  the  de- 
fendant's words ;  they  need  not  therefore  be  proved  by  evidence .• 
Such  general  damages  will  only  be  presumed  where  the  words 
are  actionable  per  seJ^  If  any  special  damage  has  also  been 
suffered,  it  should  be  set  out  on  the  pleadings ;  but,  should  plain- 
tiff fail  in  proving  it  at  the  trial,  he  may  still,  of  course,  resort 
to  and  recover  general  damages.* 

3.  Special  Damiages. — Special  damages  are  such  as  the  law  will 
not  infer  from  the  nature  of  the  words  themselves ;  they  must 
therefore  be  especially  claimed  on  the  pleadings,  and  evidence  of 
them  must  be  given  at  the  trial.®    Such  damages  depend  upon 

money  into  his  pocket;  he  has  cleared  They  therefore  punish  the  defendant  by 

his  character  and  is  content  to  accept  awarding  the  plaintiff  damages  in  ex- 

fortv  shillings  and  his  costs.     Odgers  cess  of  the  amount  which    would   be 

L.  &  S.  294.  adequate  compensation  for  the  injury 

Court  cannot  assume  as  matter  01  inflicted    on    his    reputation.      Thus, 

law  that  damages  should  be  nominal,  where  a  letter  was  sent  privately  to  one 

Lick  V.  Owen,  47  Cal.  252.  person  only,  on  whom  it  made  no  im- 

In  an  action  of  slander  for  words  im-  pression,  as  she  did  not  believe  a  word 

puting  unchastity  to  the  plaintiff,  the  contained  in  it,  the  jury  yet  awarded 

jury  were  instructed  that  the  rule  with  £3,000,  on  the  ground  that  ^there  must 

respect  to  damages  was  to  give  such  as  have      been     some     vindictiveness.*  ** 

were  commensurate  with  the    injury  Adams  v,  Coleridge,  i  Times,  L.  R.,  at 

sustained    by    the    acts    charged    and  p.  87.    It  is  clearly  competent  to  a  jury 

proved  against  the  defendants;  that  if  to  find  vindictive  damages  in  an  action 

the  plaintiff  was  an  innocent  and  vir-  of  libel  or  slander.    Lord  Townshend 

tuous  female,  and   her  character  had  v,  Hughes,  2   Mod.    150;    Emblen    v. 

been  destroyed  by  the  slanders  of  the  Myers,  6  H.  &  N.  54;  Bell  v.  Midland 

defendant  and  others,  they  might  give  R.  Co.,  10  C.  B.,  N.  S.  287;  Odgers  L. 

liberal  damages;  but  if  the  plaintiff  had  &  S.  295. 

«o  destroyed  her  character,  by  her  own  For  the  speaking  of  words  actionable 

iewd  and  dissolute  conduct,  as  to  have  fer  se  exemplary    damages    may    be 

sustained    no    injury  from   the  words  given,  although  actual  malice  is    not 

spoken  by  the  defendant,  they  might  proved.      Wood    v.    Hilbish,    23  Mo. 

give    only    nominal    damages.    Held^  App.  389. 

that  this  was  not  a  misdirection.     Flint  Where  the  words  alleged    to    have 

V,  Clark,  13  Conn.  361.  been  spoken  are  actionable  fer  se,  and 

1.  Substantial  damages  are  awarded  defendant  is  shown  to  have  been  actuated 

where  the  jury  seriously  endeavor,  as  by  malice,  and  to  have  spoken  them  in 

men  of  business,  to  arrive  at  a  figure  a  wanton  manner,  it  is  error  to  charge 

which  will  fairly  compensate  the  plain-  the  jury  that  exemplary  damages  can- 

tiff  for  the  injury   he    has  sustained,  not  be  given.    Newman  v.  Stein,  75 

Odgers  L.  &  S.  294.  Mich.  402. 

S.  Neeb  v.  Hope,  xii  Pa.  St.   145;  8.  Odgers  L.  &  S.  291. 

Fry  V,  Bennett,  4  Duer  (N.  Y.)  247;  4.  Miles  v,  Harrington,  8  Kan.  430; 


Cramer  v,  Noonan,  4  Wis.  231.  Newbit  v,  Statuck,  35  Me._3X5;  j8  Am. 

~         .  utle<3ge, 

give  exemplary  damages,  and  in  fixing    Miss.  581;  Yeates  z\  Reed,  4  Blac£f. 


In  an  action  of  slander  the  jury  may     Dec.   706;    Hubbard    v.   Rutle^ge,   52 


the  amount  of  their  verdict,  may  con-  (Ind.)  463;  32  Am.  Dec.  43. 

sider  the  pecuniary  condition  of  Uiede-  0.  Cook  v.  Field,  3  Esp.  133;  Smith 

fendant.    Burckhalter  v.  Coward,  16  S.  v.  Thomas,  2  Bing.  N.  C.  372,  380;  2 

Car.  435.  Scott  546;  Brown  v.  Smith,  13  C.  B. 


"  Vindictive  or  retrioutory  or  exem-     596;  Swift  v.  Dickerman,  31  Conji.  285; 

True  V.  Plumley,  36  ~"       ,         ~. 
jury  desire  to  mark  their  sense  of  the    Bennett,  4  Duer  (N.  Y.)  247;   Brooks 


flary  damages  are  awarded  where  the    True  v.  Plumley,  36  Me.  466;  Fry  v. 


de^ndant*s  harsh  and  unfeeling  con-     v.  Dutcher,  22  Neb.  64J.. 

duct,  by  fining  him  to  a  certain  extent.        •.  Bassil  v.  Elmore,  65  Barb.  (N.  Y.) 
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the  special  circumstances  of  the  case,  upon  the  defendant's  posi- 
tion, upon  the  conduct  of  third  persons,  etc.,  etc.^ 

Where  the  defamation  is  libellous  per  se,  no  special  damages 
need  be  alleged.*  But  where  the  words  are  not  actionable  per 
jey  special  damage  must  be  alleged,  and  proof  of  such  damage  is 
•essential  to  the  cause  of  action? 

•627;  Wilson  v.Runyon,  Wright  (Ohio)  Huffington,  3  Cranch  (C.  C.)  81;  Cook 
•651;  Geare  v,  Britton,  Bull.  N.  P.  7;  v.  Field,  3  Esp.  Cas.  133;  Smith  v.  Ot- 
Roberts  v.  Roberts,  5  B.  &  S.  385;  tendorfer,  3  N.  Y.  187. 
Kelly  V,  Huffington,  3  Cr.  C.  C.  81;  8.  Kelly  v.  Huffington,  3  Cranch  (C. 
Harcourt  v.  Harrison,  i  Hall  474;  Ship-  C.)  81;  Herrick  v.  Lapham,  10  Johns, 
iman  v.  Burrows,  i  Hall  399;  Bostwick  (N.  Y.)  281;  Barnes  v.  Trundy,  31  Me. 
V.  Hawley,  Kirby  65;  Birch  v,  Benton,  321;  Woodbury  v.  Thompson,  3  N.  H. 
26  Mo.  X55;  Johnson  v,  Robertson,  8  104;  Keenholts  v.  Becker,  3  Den.  (N. 
Port.  (Ala.)  486;  Barnes  v.  Twundy,  31  Y.)  346;  Macqueen  v.  Fulgham,  27  Tex. 
Me.  321;  Bostwick  v.  Nicholson,  463;  Harcourt  v.*  Harrison,  x  Hall  (N. 
Kirby  65;  Macqueen  v.  Fulgham,  27  Y.)  474;  Shlpman  v.  Burrows,  i  Hall 
Tex.  463;  Cook  f.  Cook,  100  Mass.  194;  (N.  Y.)  399;  Bostwick  v.  Nickelson, 
Woodbury  v.  Thompson,  3  N.  H.  194;  Kirby  (Conn.)  65;  Bostwick  v.  Haw- 
Swan  V,  Tappan,  5  Cush.  (Mass.)  104;  ley,  Kirby  (Conn.)  290;  Melvin  v. 
Kendall  v.  Stone,  5  N.  Y.  14;  Bailey  v.  Weiant,  36  Ohio  St.  184;  Cook  v.  Cook, 
Dean,  5  Barb.  (N.  Y.)  297;  Tobias  v.  100  Mass.  194;  Stauss  v,  Meyer,  48  111. 
Harland,  4  Wend.  (N.  Y.)   537;   In-  385;  Moore  v.  Stevenson,  27  Conn.  14; 

f-am  V.  Lawson,  6  Bing.  N.  C,  212;  Burford  v.  Wible,  32Pa.  St.95;  Achorn 

vans  v.  Harlow,  5  Q^,  B.  624;  Har-  v.  Piper,  66    Iowa    694;    Bell  v.  Sun 

frave    v.  Le    Breton,    4   Burr.    2422;  Print.  Asso.,  3  Abb.  N.  C.  (N.  Y.)  157; 

mith  V.  Spooner,  3  Taunt.  2j6;  Ham-  Wallace  v,  Bennett,  i  Abb.  N.  C.  (N. 

ilton  V.  Walters,  4  Up.  Can.  Q^  B.  (O.  Y.)   478;  Walker  v.  Tribune  Co.,  29 

S.)  24.  Fed.  Rep.  827. 

1.  Odgers  L.  &  S.  291.    See  Malloy  Where  the  language  charged  as  libel - 

V.  Bennett,  15  Fed.  Rep.  371.  louswas  to  the  effect  that  plaintiffs  had, 

S.  Trimble  v.  Anderson,  79  Ala.  514;  by  entering  into  a  combination  for  that 

De   Pew    V.  Robinson,    95   Ind.   112;  purpose,  reduced  the  price  of  grain  at 

Swifl    V,  Dickerman,  31    Conn.  285;  the  place  where  they  did  business,  keld 

Newbit  V,  Statuck,  35  Me.  315;  Have-  that  the  language  was  not  actionable 

meyer  v.  Fuller,  60  How.  (N.  Y.)  Pr.  per  se,  and  that  no  recovery  could  be 

310;  Broad  v.  Deuster,  8  Biss.  (U.  S.)  had  on  account  of  the  publication  of 

265;  Hicks  V.  Walker,  2  Greene  (Iowa)  such  language  without  proof  of  special 

440;    Montgomery    v,  Knox,  23    Fla.  damages.      Macqueen  v.  Fulgham,  27 

595.                        '  Tex.  463;  Alfele  v.  Wright,  17  Ohio  St. 

"It  is  not  necessary  to  prove  special  238;  Achom  v.  Piper,  66  Iowa  694. 

damage  (i)  in  any  action  of  libel;  (2)  Wliat  OonstitnteB  Special  Damagei. — 

whenever  the  words  spoken  impute  to  The  refusal  of  civil  entertainment  at  a 

the  plaintiff  the  commission  of  any  in-  public  house  was  Jkeid  sufficient  special 

dictable  offence;   (3)   or  a  contagious  damaee.    Olmsted  v.  Miller,  i  Wend, 

disease;  (4)  or  are  spoken  of  him   in  (N.  Y.)  506. 

the  way  of  his  profession  or  trade  or  So  was  the  fact  that  the  plaintiff  was 
disparage  him  in  an  office  of  public  turned  away  from  the  house  of  her 
trust.  Such  words,  from  their  natural  uncle,  where  she  had  previously  been  a 
and  immediate  tendency  to  produce  in-  welcome  visitor,  and  charged  not  to  re- 
jury,  the  law  adjudges  to  be  deiama-  turn  till  she  had  cleared  up  her  char- 
tory,  although  no  special  loss  or  dam-  acter.  Williams  v.  Hill,  19  Wend.  (N. 
age  is  or  can  be  proved.    Though  even  Y.)  305. 

in  these  cases,  if  any  special  damage  So  was  the  circumstance  that  persons 

has  in  fact  accrued,  the  plaintiff  may  of  who  had  been  in  the  habit  of  so  doing 

course  prove  it  to  aggravate  the  dam-  refused  any  longer  to  provide  food  and 

ages."    Odgers  L.  &  S.  297.  clothing    for    the    plaintiff.    Beach  v. 

Where    Sie  language  is    actionable  Ranny,  2  Hill  (N.  Y.)  309. 

per   se   special    damage,  although  al-  Loss  of  a  situation    vdll  constitute 

leged,  ne^  not  be  proved.    Kelly  v,  special  damage.    Martin  v.  Strong,  5 
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Special  damage  must  always  be  explicitly  claimed  on  the  plead- 
ings and  strictly  proved  at  the  trial.^  And  where  the  words  are 
not  actionable  per  se,  the  plaintiff  will  be  confined  to  the  special 

damage  laid.*     He  must  either  prove  that  or  be  nonsuited,  as. 

A.  &  E.  535;  Rumsey  v.  Webb,  11  L.  (N.  Y.)  281;  Cook  v.  Cook,  100  Mass. 

Jm   C.  p.  129.  194;    Johnson    v.    Robertson,  8   Port. 

Or  of  a  cnaplaincy .    Paynev.  Beuw-  (Ala.)  486;    Strauss  v,  Meyer,  ^  III. 

morris,  I  Lev.  248.  585;  Wilson  v.  Runy on,  Wright  (Ohio) 

So  if  a  man  lose  a  marriage.     Mat-  051 ;  Melvin   v.   Weiant,  36  Ohio   St. 

thew  V.  Crass,  Cro.  Jac.  323;  Nelson  v,  104;  Bissel  v,  Elmore,  65  Barb.  (N.  Y.) 

Stafi^  Cro.  Jac.  422.  627J 

If  a  man  be  refused  employment  The  plaintiff  alleged  that  in  con- 
through  defendant's  slander,  this  is  suf-  sequence  of  the  defendant's  slander  she 
ficient  special  damage.  Sterry  v.  Fore-  had  "lost  several  suitors."  This  was 
man,  2  C.  &  P.  592.  held  too  general  an  allegation;  for  the 

So,  if  a  person    who  formerly  had  names  of  the  suitors,  if  there  were  any, 

dealt  with  the  plaintiff  dn  credit  refuses,  could  hardly  have  escaped  the  plaintiff's- 

in  consequence  of  defendant's  words,  memory.    Barnes  v.  Prudlin,  vel  Bnid- 

to  deliver  to  the  plaintiff  certain  goods  del,  i  Sid.  396.     See  also  Hunt  v.  Jones,, 

he  had  ordered  until  plaintiff  has  paid  Cro.  Jac.  499;  Davies  v,  Solomon,  L.. 

for  them.    Brown  v.  Smith,  13  C.  B.  R.,  7  Q^B.  112. 

596;  King  V.  Watts,  8  C  &  P.  614.  The  plaintiff  alleged  that  the  defend- 
So,  if  the  agent  of   a  certain  firm  ant's    words    had    "injured  her  in  her- 
going  to  deal  with  the  plaintiff  be  stop-  good   name,  and  caused  her    relatives 
ped  and  dissuaded  by  the  defendant,  and  and  friends    to   slight  and  shun  her." 
this,  although  such  firm  subsequently  This  was  held  to  disclose   no  special 
became  bankrupt,  and  paid  but  \2s.  6a.  damage.    Bassell  v,  Elmore,  48  N.  Y.. 
in  the  £,  so  that  hkd  plaintiff  obtained  563;  s.  c,  6j  Barb.  (N.  Y.)  627;  Geisler- 
the  order  he  would  have  lost  money  by  v.  Brown,  6  Neb.  254. 
it.      Storey  v.  Challands,  8  C.  &  P.  So  where  the  allegation  was  merely 
234.  that  by  reason   of  defendant's  words. 

The  loss  of  the  hospitality  of  friends  "the  plaintiff  had  been    slighted,   neg- 

gratuitously  afforded  is  sufficient  special  lected,  and  misused  by    the  neighbors, 

damage.     Moore  v.  Meagher,  i  Taunt,  and  her  former  associates  and  turned 

39;  Davies  v.  Solomon,  L.  R.,  7  Q^,  B.  out  of  doors.    Pettibone  v.  Simpson,  66. 

112.  Barb.  (N.  Y.)  492. 

So  is  the  loss  of  any  gratuity  or  pres-  A  general  allegation  that  by  reason  1 

ent,  if  it  be  clear  that  the  slander  alone  of  defendant's  acts  plaintiff  had  been 

prevented   its  receipt.    Bracebridge  v.  compelled  to  pay  a  large  sum  of  money,. 

Watson,    Lilly.   Entr.   61 ;    Hartley  v,  without  showing  how,  was  held  insuf- 

Herring,  8  T.  R.  130.  ficient.     Cook  v.  Cook,  100  Mass.  194;: 

Loss  of  the  consortium  of  a  husband  Pollard  v.  Lyon,  i  Otto  (U.  S.)  225. 

is  special  damage.    Lynch  v.  Knight  2.  Herrick     v.   Lapham,    10   Johns^ 

and  wife,  9  H.  L.  C.  at.p.  589.  (N.  Y.)  281. 

But  not    merely  of   the    society  of  Where  special    damage  is  claimed,, 

friends  and   neighbours.     Medhurst  v.  evidence  of  such  damage  is  not  admis- 


has  been  expelled  from  a  religious  so-  Bostwick  v.  Hawley,    Kirby    (Conn.>' 

dety  of  which  she  was  a  member,  will  290;     Bostwick    v,    Nichelson,    Kirby 

not  constitute  special  damage.   Roberts  (Conn.)  65;    Harcourt  v,  Harrison,  i 

et  UM.  V.  Roberts,  5  B.  &  S.  384.  Hall  (N.   Y.)  474;  Bassell   v,  Elmore,. 

1.  Macqueen  v.Fulgham,27Tex.463;  48N.  Y.  561;  Herrick  v,  Lapham,  lo- 

Woodbury  v,  Thompson,  3  N.  H.  194;  Johns.  (N.  Y.)  281. 
Bostwick  V.  Nickelson,  Kirby  (Conn.)        A  plaintiff  may  testify  to  mental  suf- 

65;  Harcourt  v.  Harrison,  i   Hall  (N.  fering  caused  to  him  by  the  publication. 

Y.)  474;  Shipman  v.  Burrows,  i  Hall  of  the  slander,  although  damages  for 

(N.  Y.)  399;  Barnes  v.  Trundy,  31  Me.  such  suffering  are  not  specifically  al- 

321;  Kelly  t;.  Huffington,  3  Cranch  (C.  leged  in  the  declaration.     Chesley  v^ 

C.)  81;  Herrick  v.  Lapham,  10  Johns.  Tompson,  136  Mass.  137. 
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there  are  no  general  damages  to  which  he  can  have  recourse.^ 
And  when  the  special  damage  is  proved,  the  jury  should  strictly 
find  a  verdict  for  the  amount*  of  such  special  damage  merely.^ 
They  ought  not  to  compensate  the  plaintiff  for  pain,  mental  anx- 
iety, or  a  general  loss  of  reputation,  but  should  confine  their  as- 
sessment to  the  actual  pecuniary  loss  that  has  been  alleged  and 
proved.* 

a.  Words  Actionable  Per  Se.— Where  special  damage  is 
not  essential  to  the  action,  it  may  still,  of  course,  be  proved  at 
the  trial  to  aggravate  the  damages,  if  it  has  been  properly 
pleaded.*  The  same  particularity  is  required  whether  the  words 
be  actionable  per  se  or  not.*  So,  too,  plaintiff  must  still  prove 
that  the  special  damage  alleged  is  the  direct  result  of  the  defend- 
ant's words,  and  not  of  any  repetition  of  them  by  others.® 

Again,  where  words  are  spoken  of  the  plaintiff  in  the  way  of 
his  profession  or  trade  so  as  to  be  actionable/^  se,  the  plaintiff 
may  allege  and  prove  a  general  diminution  of  profits  or  decline 
of  trade,  without  naming  particular  customers  or  proving  why 
they  have  ceased  to  deal  with  him.'' 

1.  Barnes  v.  Trundjr,  31    Me.  321;  under  a  general   allegation  of  loss  of 

Herrick  V.  Lapham,  xo  Johns.  (N.   i.)  custom."    Evans  v.   Harries,  26  L.  J. 

281.  Ex.  t2.    And  see  Weiss  V.  Whittemore, 

5.  Odgers  L.  &  S.  302.  28  Mich.  366. 

8.  Dixon  V,  Smith,  3  H.  &  N.  450;  Where   words  actionable  per  se  are 

Herrick  v.  Lapham,  10  Johns.  (N.  Y.)  spoken  of  an  innkeeper  in  the  way  of 

128.  his  trade,  evidence  may  be  given  of  a 

4.  Odgers   L.  &    S.  306;    Hicks   v,  seneral  loss  of  custoni  and  decline  in 

Walker,  2  Greene  (Iowa)  440.  his  business.    Evans  v.  Harries,  i   H. 

0.  Tunnicliffe  v.  Mass,  3  C.  &  K.  83;  &  N.  251. 

Hirst  V,  Goodwin,  3  F.  &  F.  257.    See  On  trial  of  an  action  for  libel,  where 

Feray  v.  Foote,  12  £a.  An.  894.  the  alleged   libellous  publication   con- 

6.  rollard  v,  Lyon,  91  U.  S.  (Otto)  taincd  charges  injurious  to  plaintiff's 
^25;  Stevens  v,  Hartwell,  52  Mass.  542;  character  and  to  his  business,  and  the 
'Olmstead  v.  Miller,  x  Wend.  (N.  Y.)  complaint  averred  that  hy  reason  of 
506;  Williams  v.  Hill,   19  Wend.  (N.  the    libel    plaintiff  had    been    greatly 

I .)  305;  TunnicUffe  v.  Moss,  3  C.  &  injured  in  his  business,  by  the  loss  of 

K.  83;    Hirst  V.  Goodwin,  3  F.  &  F.  good  will  and  patronage,  plaintiff  was 

257.  permitted  to  testify  as  a  witness  that 

7.  Bergman  v.  Jones,  94  N.  Y.  51;  immediately  after  the  publication  his 
Evans  v.  Harries,  26  L.  J.  Ex.  C2;  business  fell  off,  and  to  state  the  amount 
Broad  v,  Deuster,  8  Biss.  (U.  S.)  205;  of  his  daily  sales  up  to  and  immedi- 
Trenton  etc.  Ins.  Co.  v.  Perrine,  23  N.  ately  after  such  publication.  Held^  no 
J.  L.  402;  57  Am.  Dec.  400;  Weiss  v.  error.  Bergmann  v.  Jones,  94  N.  Y.  51. 
Whittemore,  28  Mich.  366;  Ashley  v.  An  unmarried  female,  dependent  on 
Harrison,  i  Esp.  48;  Peake,  256;  Evans  her  labor  for  her  support,  may  sustain 
T/.  Harris,  i  Hurl.  &  N.  251 ;  Ingram  v,  an  action  for  words  imputine  a  want  of 
Lawson,  6  Bing.  N.  C.  212;  Harrison  chastity,  where  the  special  damages 
V.  Pearce,  i  F.  &  F.  569;  Rose  v,  alleged  were  illness,  with  a  consequent 
Groves,  5  M.  &  Gr.6i8,  019.  inability  to  labor  and  earn  her  living. 

''Suppose  a  biscuit  baker  in  Regent  Fuller  v.  Fenner,  16  Barb.  (N.  Y.)  333. 

street  is  slandered  by  a  man  saying  his  Bill  of  Partlonlan. — Where  in  a  libel 

biscuits  are    poisoned,   and    in  conse-  suit  plaintiff  avers  that  he  lost  many 

quence  no  one  enters  his  shop.  He  can-  sales  and  profits,  he  may  be  ordered  to 

not  complain  of  the  loss  of  any  particular  particularize,      America     v.    Multiple 

customers,  for  he  does  not  know  them,  Fabric  Co.  v.  Eureka  Fire  Hose  Co., 

and  how  hard  and  unjust  it  would  be  if  44  Hun  (N.  Y.)  608. 

lie  could  not  prove  the  fact  of  the  loss  A  charitable  corporation  brought  an 
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To  recover  special  damages  for  the  utterance  of  words  not  ac- 
tionable per  se^  such  words  need  not  of  themselves  convey  the 
meaning  of  injurious  imputation,  but  it  is  sufficient  if  they  were 
intended  to,  and  did  in  fact  convey  such  imputation,  and  reason- 
ably had  some  connection  with  the  damages  claimed  to  have  been 
caused  by  them.* 

b.  Aggravation  of  Damages. — The  violence  of  the  defend- 
ant's language,  the  nature  of  the  imputation  conveyed,  and  the 
fact  that  the  defamation  was  deliberate  and  malicious,  will,  of 
course,  enhance  the  damages.*  All  the  circumstances  attending 
the  publication  may,  therefore,  be  given  in  evidence,  and  any  pre- 
vious transactions  between  the  plaintiff  and  the  defendant  which 
have  any  direct  bearing  on  the  subject  matter  of  the  action,  or 
are  a  necessary  part  of  the  history  of  the  case.*  The  jury  will 
also  consider  the  rank  or  position  in  society  of  the  parties,  the 
fact  that  the  attack  was  entirely  unprovoked,  that  the  defendant 
could  easily  have  ascertained  that  the  charge  he  made  was  false^ 
etc.*  So  evidence  may  be  given  to  show  that  the  defendant  was  cul- 
pably reckless  or  grossly  negligent  in  the  matter.*  The  attention 
of  the  jury  should  especially  be  directed  to  the  mode,  the  extent, 
and  the  long  continuance  of  publication ;  *  and  the  pecuniary 
circumstances  of  the  defendant  and  his  position  and  influence  in 
society.''     Such  evidence  is  admissible  with  a  view  to  damages^ 

action  for   libel    and   alleged   that  by  Humphries  v,  Parker,  52  Me.  502;  Root 

reason  of  the  libel  persons  had  refused  v.  King,   7   Cow.   (N.  x  .)  613;  s.  c,  4 

to  make  donations  to  it    Held^  that  a  Wend.     (N.    Y.)     1 14;     Maynard    v^ 

bill  of  particulars  stating  the  names  of  Beardsley,  7  Cow.  (N.  Y.)  6ij;  Tillot- 

such    persons   was    properly    ordered,  son  v.  Cheetham,  3  Johns.  (N.  Y.)  56; 

New  York  Infant  Asylum  v.  Rosevelt,  Learned   v,    Buffinton,    3   Mass.    546; 

35  Hun  (N.  Y.)  501.  Bodwell  f .  Swan,  3  Pick.  (Mass.)  376; 

1.  Hardin  v.  Harshiield,  12  S.  W.  Smith  v,  Lovelace,  i  Duv.  (Ky.)  215; 
Rep.  779.  Howe  r.  Perry,  15  Pick.  (Mass.)  506; 

2.  Odgers  L.  &  S.  309.  If  evidence  of  Justice  v.  Kiriin,  17  Ind.  588;  Pettier 
additional  words  or  acts  satisfy  the  jury  v.  Mist,  50  111.  511;  Klump  v.  Dunn,  66 
that  the  words  set  forth  were  uttered  Pa.  St.  141. 

with  express  malice,  they  are  at  liberty  On  the  trial  of  an  action  for  slander^ 

to  give  severer  damages,  not  on  account  the  plaintiff  may  introduce  evidence  of 

of  the  additional  words  or  acts  proved,  the  wealth  of   the    defendant,  for  the 

but  for  the  deeper  malice  and  malignity  purpose  of  enhancing  damages.   Barber 

of  heart  and  mind  attending  the  utter-  v.  Barber,  33  Conn.  335.    But  see  Pres- 

ance    of    the    words   laid    themselves,  cott  v.  Fousey,  50  N.  Y.  Super.  Ct.  12; 

Symonds  v.  Carter,  j2  N.  H.  458.  Reeves    v.    Winn.    97    N.    Car.    246; 

8.  Saunders  v.    Mills,  6  Bing.   213;  Gandy  t>.  Humphries,  35  Ala.  617. 

Huson  V.  Dale,  19  Mich.  17;   Farr  v,  6.  Smith  v,  Harrison,  i  F.  &  F.  565. 

Rasco,  9  Mich.  353;  Christal  v,  Craig,  6.  Gathercole  v.  Miall,  15  M.  &  W. 

80  Mo.  369;  Burckhalter  v.  Coward,  16  3x9. 

S.  Car.  435.  7.    Hosier     v.  Brooks,  20  111.    115; 

In  an  action  on  the  case,  for  a  libel  Reeves  v,  Winn,  97  N.  Car.  246;  2  Am. 

charging  that  the  plaintiff  is  a  thief,  evi-  St.  Rep.  287;    Hayner   v.  Cowden,  27 

dence   that    the  plaintiff    had   a   wife  Ohio  St.  292;  22  Am.  Rep.  303;  Karney 

and  child  is  competent  on  the  question  v.    Paisley,    13    Iowa    ^;    Barber    v. 

of  damages.     Barnes  v.  Campbell,  60  Barber,  33  Conn.  335;  Bennett  x'.  Hyde, 

N.  H.  27;  see  also  Rhodes  v.  Naglee,  6  Conn.  24;    Wilms  v.  White,  26  Md. 

€6  Cal.  677.  380;    90    Am.    Dec.    113;     Hoslej'    v, 

4.  Hosley    v.   Brooks,    20    111.    115;  Brooks,  20  111.  115;  71  Am.  Dec.  252; 
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although  the  publication  has  been  admitted  on  the  pleadings.^ 
So  defendant's  subsequent  conduct  may  aggravate  the  damages, 
e,  g,y  if  he  has  refused  to  listen  to  any  explanation,  or  to  retract 
the  charge  he  made,  or  has  only  tardily  published  an  inadequate 
apology.^ 

Where,  in  defence  to  an  action  for  slander,  the  defendant 
pleads  in  mitigation  of  damages,  and  offers  no  evidence  in  support 
of  such  allegation,  it  is  proper  to  instruct  the  jury  that  if  they 
believe  such  allegation  to  be  unproved,  and  that  it  was  inserted 
maliciously,  and  without  probable  cause,  they  may  consider  it  in 
aggravation  of  damages.* 

c.  Mitigation  of  Damages. — The  defendant  may  also  urge 
upon  the  jury  any  material  circumstance  which  he  thinks  will 
tend  to  mitigate  the  damages  against  him.*  But  this  is,  of  course, 
subject  to  the  general  rule  that  circumstances  which,  if  pleaded, 
would  have  been  a  bar  to  the  action,  cannot  be  given  in  evidence 
in  mitigation  of  damages.^ 

In  slander,  if  the  words  were  spoken  through  the  heat  of  pas- 
sion'or  under  excitement  produced  by  the  immediate  provocation 
of  the  plaintiff,  such  excitement  or  passion  may  be  shown  in 
mitigation  of  damages.®  So  want  of  malice  maybe  shown  in  miti- 

Jones  XK  Greeley  (Fla.)*  6  So.  Rep.  448.  ably  induce  In  the  mind  of  a  person  of 

Compare  Brown  v,  Barnes,  39  Mich,  ordinary  intelligence  a  belief  of  the  truth 

211;   Rosewater  v.   Hoffman,  24  Neb.  of  the  charge,  and  it  must  also  appear 

22.  that  the  defendant  was  thereby  induced 

1.  Vines  v.  Serell,  7  C.  &  P.  163.  to    believe    in    its    truth.     Dolevin  v. 

2.  Odgers  L.  &  S.  310.  Wilder,  7  Rob.  (N.  Y.)  319. 

8.  Cruikshank    v.  Gorden   (N.  Y.)*  In  slander,  where  it  appeared  that 

23  N.  £.  Rep.  457.  the    defendant    spoke    the    slanderous 

4.  Williams    v.     Cawley,     18    Ala.  words  immediately  after  a  conversation 

206;     McClintock    v,    Cnck,   4  Iowa  between  the  plaintiff  and  a  witness  to 

453;   Moore    v.  Clay,    24    Ala.   235;  whom  the  words  were  spoken,  it  was 

Powers  V.  Presgroves,    30  Miss.  227;  held,  that,  if  the  defendant  heard  such 

Steever    v.    Bechler,    i    Miles     (Pa.)  conversation,  and  there  was  anything 

146;  Moorehead  v.Jone8,2B.Mon.,(Ky.)  in  it  of  an  insulting  character  towards 

210;   Duncan    v.  Brown,  15  B.    Mon.  him,  or  tending  to  excite  his  anger,  he 

(Ky.)  186;  Burckhalter  v.  Coward,  16  had  a  right  to  show  it  in  mitigation  of 

S.  Car.  435;  Morris  v,  Lachman,  68  damages.      Ranger     v.    Goodrich,    17 

Cal.  109;  Beasley  v.  Meigs,  16  111.  139;  Wis.  78. 

Spencer  v.  McMasters,  16  111.  405.  Unchastity. — Defendant  was  sued  for 

Facts  proved  in  an  action  of  slander  in  slander  in  charging  plaintiff  with  un- 

mitigation  of  damages  must,  to   have  chastity.     Held^  that  defendant  might 

that  effect,  have  been  known  and  be-  show  by  way  of  mitigation  the  circum- 

lieved    by  defendant    at  the  time  he  stances  upon  which  he  based  his  charge, 

uttered  the  slanderous  words.    Hatfield  such    as   the    physical    appearance  of 

V,  Lasher,  81  N.  Y.  246.  pregnancy  in  plaintiff,  and  the  fact  of 

In  an  action  of  slander,  the  facts  and  her  being'  with  a  man  under  suspicious 

circumstances  which  induced  the  de-  circumstances.     Doe  v.  Roe,  32  Hun 

fendant  to  believe  the  charge  true  at  (N.  Y.)  628. 

the    time    he    made    it    may   now  be  6.  Speck  v.  Phillips,  5  M.  &  W.  279; 

pleaded  in  mitigation  of  damages  as  Odgers  L.  &  ^- 3'^* 

tending  to  disprove  the  malice,  although  6.  Moore  v.  Clay,  24  Ala.  235;  Mc- 

they  may  also  tend  to  prove  the  truth  Clintock  v.  Crick,  4  Iowa  453;  Steever 

of  the  charge;  but  the  facts  and  circum-  v.  Beehler,  i  miles  (Pa.)  X40;   Powers 

stances  must  be  such  as  would  reason-  v,  Presgroves,  38  Miss.  227. 
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gation  of  damages ;  but  after  proof  of  the  libel  it  will  not  author, 
ize  a  verdict  for  defendant  to  show  that  he  had  no  malice.^  So 
•drunkenness  may  be  shown  in  mitigation  of  damages  in  cases 
of  slander.^  And  where  the  defendant  has  pleaded  the  general 
issue  and  justification,  such  evidence  as  may  be  offered  in  support 
of  the  plea  of  justification,  though  insufficient  to  support  the 
plea,  may  be  considered  by  the  jury  in  mitigation  of  dam- 
ages.* 

Where  the  defendant,  in  an  action  for  slander,  alleges  both  the 
truth  of  the  matter  charged  as  defamatory,  and  mitigating  cir- 
cumstances to  reduce  the  damages,  if  the  evidence  given  in  sup- 
port of  the  justification  fails  to  establish  it,  he  is,  notwithstanding, 
•entitled  to  the  benefit  of  any  mitigating  circumstances  that  have 
been  or  may  be  proved,  as  that  at  the  time  of  uttering  the  slan- 
derous words  he  really  believed  them  to  be  true,  and  had  good 
reason  for  such  belief.*  So  the  fact  that  publication,  though  false, 
was  an  honest  effort  to  repel  an  accusation  made  by  the  plaintiff 
against  the  defendant  is  a  mitigating  circumstance.^ 

General  rumors,  or  a  general  suspicion  that  the  party  is  guilty 
of  the  acts  imputed,  may  be  given  in  evidence  in  mitigation  of 
damages;®  but  evidence  of  mere  reports,  rumors  or  suspicions 

1.  Shipp  V,  Story,  68  Ga.  47;  Knott  H.    561;    Morris    v.    Barker,   4  Harr. 

V.  Burwell,    q6  N.   Car.  272;  Lick  v,  (Del.)  520;  Barr  xk  Hack,  46  Iowa  ^08; 

Oiven,  47  Cal.  252.  Heilman  v,  Shanklin,  60  Ind.  424;  Wil- 

S.  Howell    V.    Howell,   xo  Ired.  (N.  son  v .  Noonan,  35  Wis.  321;  Peterson 

Car.)  L.  84.    But  see   Mix  v.  McCoy,  v.   Morgan,  116  Mass.  350;   Clark  v. 

22  Mo.  App.  488.  Brown,     1 16     Mass.     C04.      Compare 

8.  West  V.  Walker,  2  Swan.  (Tenn.)  Sheahan  v.  Collins,  20  111.  325;  71  Am. 

32;  Sprall  V.  Smiley,  9  Cal.  529.  Dec.  271;  Anthony  v,  Stevens,  i  Mo. 

4.   kennedy  v.  Holborn,  16  Wis.  457.  254;  13  Am.  Dec.  497;  Young  v.  Ben- 

0.   Shattuc    V,    Mc Arthur,   29    Fed.  nett,  4  Scam.  III.  43;  Root  v.  King,  9 

Rep.  136.  Cow.  (N.  Y.)  613;   Matson  v.  Buck,  5 

e.  Blickenstaff  f.  Perrin,  27  Ind.  527;  Cow.  (N.  Y.)  49^;  Codwell  v.  Swan,  3 
Henson  v.  Veatch,  i  Blackf.  (Ind.)  369;  Pick.  (Mass.)  370;  Alderman  v.  French, 
Strader  v.  Snyder,  67  111.  404;  Earl  of  i  Pick.  (Mass.)  17;  11  Am.  Dec.  114; 
Leicester  v,  Walter,  2  Camp.  251;  Cal-  Inman  v.  Foster,  8  Wend.  (N.  Y.)  602; 
loway  V,  Middleton,  2  A.  K.  Marsh.  Walcott  v.  Hall,  6  Mass.  514;  4  Am. 
•(Ky.)  372;  12  Am.  Dec.  409;  Galloway  Dec.  173;  Mapes  v.  Weeks,  4  Wend. 
V.  Courtney,  10  Rich.  (S.  Car.)  414;  (N.  Y.)  659;  Cole  v.  Perry,  8  Cow. 
Fuller  V,  Dean,  31  Ala.  654;  Case  v,  (N.  Y.)  2*14;  Fisher  v,  Patterson,  14 
Marks,  20  Conn.  248;  Pease  v.  Ship-  Ohio  418;  Sanders  v.  Johnson,  6  Blackf. 
pen,  80  Pa.  St.  513;  21  Am.  Rep.  116;  (Ind.)  50;  Scott  v.  Sampson,  8  Q^B.  D. 
Haskins  v.  Lumsden,  10  Wis.  359;  491;  Beardsley  v,  Bridgman,  17  Iowa 
Smith  V,  Richardson,  Bull  N.  P.  9;  290;  Haskins  x\  Lumsden.  10  Wis.  359; 
Bradley  v,  Gibson,  9  Ala.  406;  Moyer  Anthony  v.  Stephens,  i  Mo.  254; 
V.  Pine,  4  Mich.  409;  Fletcher  v.  Bur-  Scott  v."  M'Kinnish,  x^  Ala.  662;  Wat- 
roughs,  10  Iowa  (2  With.)  557;  Com-  kin  v.  Hall,  9  Best  &  S.  279;  Matson  v, 
mons  V,  Walters,  i  Port.  323;  Cook  v.  Buck,  5  Cow.  (N.  Y.)  499;  Skinner  ads. 
Barkley,  i  Penn.  (N.  J.)  169;  Knobell  Powers,  1  Wend.  (N.  Y.)  451;  Han- 
t;.  Fuller,  Peake  Ad.  Cas.  139;  Young  cock  v,  Stephens,  xi  Humph.  (Tenn.) 
V,  Slemons,  Wright  124;  Van  Derveer  507;  Bowen  v.  Hall,  20  Vt.  232;  Alder- 
V,  Sutphin,  5  Ohio  St.  393;  Bridgman  man  v.  French,  i  Pick,  i;  Pease  t>. 
r.  Hopkins,  34  Vt.  532;  Foot  v,  Shippen,  80  Pa.  St.  513;  15  Alb.  Law 
Tracy,  i  Johns.   (N.  Y.)  45;  Spring-  Jour.  115. 

stein     V.     Field,     Anthon     (N.    Y.)         Where    the    libel  charged    culpable 

252;     Wetherbee    f.    Marsh,    20    N.  neglect  by  a  public  officer  or  official 
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is  not  admissible.^  Nor  can  it  be  proved  in  mitigation  of  dam- 
ages in  an  action  of  slander  that  the  plaintiff  was  in  the  habit  of 
abusing  the  defendant.*  Nor  can  the  defendant  prove,  in  miti- 
igation  of  damages,  that  in  other  conversations  than  those 
alleged  he  spoke  of  the  plaintiff  less  offensively.*  So  evidence 
that  the  defendant  is  in  the  habit  of  talking  much  about  persons 
and  things,  and  that  what  he  says  is  not  regarded  by  the  commu- 
nity as  worthy  of  notice  and  seldom  occasions  remark  is  not  ad- 
missible in  mitigation  of  damages.*  Only  circumstances  within 
the  knowledge  of  defendant  before  the  words  were  spoken  can 
(be  shown  in  mitigation  of  damages.*  Neither  can  the  defendant 
show  his  own  poverty.®  Belief  expressed  in  the  publication  of 
the  libellous  charge  cannot  be  considered  in  mitigation  of 
damages.'' 

And  where  the  words  are  capable  of  two  meanings,  one  inno- 
cent, the  other  harmful,  no  evidence  can  be  given  in  mitigation 
of  damages  that  in  the  innocent  sense  the  words  are  literally  true 
without  an  express  plea  to  that  effect.* 

(i)  Previous  Publication  by  Others, — Evidence  of  previous  publi- 
cation by  others  is  clearly  inadmissible,  even  in  mitigation  of  dam- 
ages; that  others  besides  the  defendant  have  defamed  the  plain- 
tiff is  a  wholly  irrelevant  fact.®  And  so  is  the  fact  that  on  such 
former  occasions  the  plaintiff  did  not  sue  the  publisher  or  take 
any  steps  to  contradict  the  charges  made  against  him.^® 

duty  evidence  in  mitigation  of  damages,  jury  and  is  not  admissible  in  evidence 

that  it  was   the  general   opinion   and  in  mitigation. 

•common   talk  of  the  community   that  2.  Goodbread   v,  Leadbetter,  i  Dev. 

the  officer  was  guilty  of  such  neglect  of  &  B.  (N.  Car.)  L.  12. 

duty,  unless  it  had  come  to  the  knowl-  In  an  action  for  libel  in  charging  ar- 

•edge  of  and  was  believed  in  and  relied  son,  it  is  not  competent  to  show  that 

on  by  the  defendant  in  making  the  pub-  the   plaintiff  has  sometimes  slandered 

licanon  is  not  admissible.     Larrabee  v.  strangers.     Forshee  v.  Abrams,  2  Iowa 

Minnesota  Trib.  Co.,  36  Minn.  141.  571. 

1.   BlackinstafT  V.  Perrin,  27  Ind.  527;  8.   Bradford  v.  Edwards,  32  Ala.  628. 

Scott  V,  Sampson,  8  Q.  B.  Div.  401.  4.   Howe  v.  Perry,  15  Pick.  (Mass.) 

"The  reason  for  this  distinction,"  says  506;  Palmer  v.  Haskins,  28  Baib.  (N. 

Elliott,  J.,  in  Blackinstaff  v,  Perrin,  V.)  90. 

27   Ind.  529,  is   plain.    "If  before  the  6.  Barkly  v,  Copeland,  74  Cal.  i. 

speaking  of  the  words   complained  of,  6.  Case  v.  Marks,  20  Conn.  248.    See 

there  exists  a  general   rumor  or  sus-  Hosley  v.  Brooks,  20  111.  115;  Rea  v. 

picion  that  the  party  is  guilty  of  the  Harrington,  58  Vt.  181;  Myers  v.  Mal- 

criminal  act  charged  against  him,  the  com,  6  Hill.  292;  Perrinet'.  Winter,  73 

character  is  already  traduced;  and  the  Iowa  645;  Pool  t;.  De vers,  30  Ala.  672; 

-evidence  is,  in  effect,  the  same  as  that  of  Palmer  v.  Haskins,  28  Barb.  (N.  Y.) 

general  bad  character  in  reference  to  90. 

the  crime  imputed  which  is  only  admis-  On  the  question  of  exemplary  dam- 

«ible  when   the  charge    has    obtained  ages,  defendant  may  show  that  he  is  a 

general  notoriety  and  a  general  belief  man  of  no  property.    Rea  v,  Harring- 

or  suspicion  of  its  truth  is  entertained,  ton,  58  Vt.  181;  j6  Am.  Rep.  561. 

It  is  the  opinion  of  the  community  or  7.  Wilson  v.  Fitch,  41  Cal.  364. 

neighborhood     generally    which    con-  8.  Rumsey  v.  Webb,  Car.  &  M.  104. 

«titute8  general  character,  but  the  belief  9.  Tucker  v,  Lawson,  2  Times  L.  R. 

or  suspicion  of  guilt  entertained  by  a  593.     See    Galloway    v.  Courtney,  10 

few  does  not  constitute  general  charac-  Rich.  L.  (S.  Car.)  414. 

ter.    That  may  not  be  productive  of  in-  10.  R.  v,  Newman,  i  E.  &  B.  268;  R. 
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(2)  Liability  of  Others, — In  case  of  slander,  the  defendant  is  only 
liable  for  such  damages  as  result  directly  from  his  own  utter^ 
ances.^  And  if  the  present  defendant  is  liable,  the  fact  that 
someone  else  is  also  liable  is  immaterial.^  It  will  not  diminish 
the  amount  recoverable  from  the  present  defendant  to  show  that 
the  plaintiff  has  recovered,  or  might  recover,  other  damage  from, 
others.*  For  each  defendant  in  his  turn  pays  damages  for  the 
injury  which  he  himself  has  occasioned,  not  for  the  injury  done 
by  others.* 

(3)  Excitement  of  Election, — ^The  excitement  of  an  election  is 
no  mitigation  of  damages.* 

(4)  Retraction, — A  defendant  may  give  in  evidence  a  retraction 
or  other  amends  in  mitigation  of  damages.®  But  it  seems  that  a 
retraction  of  a  libellous  article,  published  after  suit  is  begun  for 
the  libel,  cannot  be  considered  in  mitigation  of  damages.'^     A  re- 

V,  Holt,  5  T.  R.  436;  Ingram  v.  Law-  passages  which  reflected  strongly  on 
son,  9  C.  &  P.  33^;  Parkhurst  v.  Hamil-  the  plaintiff,  his  conduct  in  making, 
ton,  2  Times  L.  K.  682.  such  admissions  is  admissible  as  show- 
Exceptions. — "There  is  one  exception;  ing  the  absence  of  all  animus  against 
if  defendant,  in  repeating  the  story  as  the  plaintiff,  and  this  necessarily  in- 
it  reached  him,  gives  it  as  hearsay,  and  volves  the  admissibility  of  the  original 
states  the  source  of  his  information,  libel  copied.  (Creevy  v.  Carr,  7  C.  &. 
then,  but  only  then,  is  the  fact  that  he  P.  64;  Creighton  v.  Finlay,  Arm.  Mac. 
did  not  originate  the  falsehood,  but  in-  &  Ogle  (Ir.)  384.)  And  see  DeBensaude 
nocently  repeated  it,  allowed  to  tell  in  v.  Conservative  Newspaper  Co.,  ^ 
his  favor,  as  proving  that  he  bore  the  Times  L.  R.  538;"  Odgers  L.  &  S.  313, 
plaintiff   no    malice.    Thus,  where   it  314. 

appears  on  the  face  of  a  libel  that  it  is  1.  Odgers   L.   &    S.    315;    Shurtleff 

founded   on  a  statement  in  a  certain  v.  Parker,  130  Mass.  293;  s.  c,  39  Am. 

newspaper,  the  defendant  is  entitled  to  Rep.    454;    Hastings    v.    Stetson,   126 

show  that  he   did    in   fact  read   such  Mass.  329. 

statement  in  the  newspaper  and  wrote  2.  Johnson  v,  Stebbins,  5  Port* 
the  libel  believing  such  statement  to  be  (Ind.)  364;  Dole  v.  Lyon,  10  Johns.  (N.. 
true.  R.  V,  Burdett,  4  B.  &  Aid.  95;  Y.)  447. 
MuUett  V.  Hulton,  4  £sp.  248;  Hunt  v.  8.  Odgers  L.  &  S.  315. 
Algar,  6  C.  &  P.  245.  So,  if  the  de-  Evidence  that  plaintiff  has  already 
fendant  has  named  A  as  his  informant,  sued  those  who  were  liable  for  the  sec- 
he  may  prove  in  mitigation  that  he  did  ond  publication,  and  recovered  dam- 
in  fact  receive  such  information  from  ages  therefor,  is  inadmissible  in  an  ac- 
A,  though,  of  course,  this  is  no  defence  tion  brought  against  defendant  on  the 
to  the  action.  (Bennett  v,  Bennett,  6  first  publication.  Creevy  z\  Carr,  7  C. 
C.  &  P.  588;  Mills  and  Wife  v,  Spencer  &  P.  64;  Frescoe  v.  May,  2  F.  &  F. 
and  Wife  (1817);  Holt,  N.  P.  533;  East  123. 

V.  Chapman,  M.  &  M.  46;  Duncombe  4.  Hastings  v.  Stetson,  126  Mass.  329; 

v.  Daniell,  2  Jur.  32.    Cited  7  Dowl.  Shurtleff  ©.Parker,  130  Mass.  293. 

472;  Davis  V.  Cutbush  and  others,  i  F.  Evidence  that  other  actions  are  pend- 

&   F.  487.)     But  where  the  libel  does  ing  against    other    persons   for    other 

not,  on  the  face  of  it,  purport  to  be  de-  publications  of  the  same  libel,  is  inad- 

rived  from  anyone,  but  is  stated  as  of  missible.     Harrison  v.  Pearce,  i  F.  & 

the  writer's  own  knowledge,  there  evi-  F.  567. 

dence  is  wholly  inadmissible  to  show  6.  Rearick  v,  Wilcox,  81  111.  77. 

that  it  was  copied  from  a  newspaper  or  6.  Hotchkiss  v,  01iphant,'2  Hill  (N. 

communicated    by    a     correspondent.  Y.)  510.     See  Kent  v,  Bonzey,  38  Me. 

(Talbutt  V,  Clark,  2  Moo.  &  Rob.  312.)  435. 

But  still  if  the  defendant  can  show  that,  7.  Evening  News  Assoc,  v,  Tryin,  42 

in  copying  the  libel  from  another  news-  Mich.  549;  36  Am.  Rep.  450;  Bradford 

paper,  he  was  careful  to  omit  certain  v.  Edwards,  32  Ala.  628. 
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traction  should  be  made  as  publicly  as  the  charge,  and  as  far  as: 
possible  to  the  same  persons ;  and  the  defendant  should  do  his 
utmost  to  stop  the  further  sale  of  the  libel.^  It  should  be  printed 
in  type  of  ordinary  size,  and  in  a  part  of  the  paper  where  it  will 
be  seen,  not  hidden  away  among  the  advertisements  or  notices  to> 
correspondents.* 

(5)  Evidence  of  Plaintiff's  Bad  Character. — The  material  elem- 
ent of  damage  in  an  action  for  slander  is  the  injury  done  to  charac- 
ter.* Under  the  general  issue,  the  plaintiff's  bad  character  may 
be  shown  in  mitigation  of  damages.*     But  evidence  of  particular 

When  a  libellous  article  has  reached  Cow.  (N.  Y.)  811;  Bufford  v.  McLuny,. 

the  columns  of  a  newspaper  without  Nott  &  M.  (S.  Car.)  268;  Richards  v. 

the  knowledge  or  approval  of  the  pro-  Richards,  2  M.  &  R.  557;  Shilling  t;.Car- 

prietors,    seriously    reflecting    on    the  son,  27  Md.  175;  Sheahan  v.  Collins,  20> 

character  of  an  individual,  and  such  111.  32^;  Wetherbee  v.  Marsh,  20  N.  H. 

proprietors,    as    soon    as     knowledge  561;  51  Am.  Dec.  244;  Byrkett/.  Mono* 

comes  to  them  of  its  publication,  make  hon,  7  Blackf.  (Ind.)  83;  41   Am.  Dec^ 

a  full  and  complete  retraction,  while  212;    Burton   v.   March,  6  Jones    (N.. 

they  would  be  held  responsible  for  all  Car.)  409;  B.  v,   I.,  22   Wis.  372,  94. 

actual  damages  caused  by  its  publica-  Am.  Dec.  604;  Warner  v.  Lockerby,. 

tion,     although     done    without     their  31  Minn.  421;  Moyer  v.  Moyer,  49  Pa» 

knowledge,  such  retraction  would  go  St.  210;  Armstrong  v.  Pierson,  8  Iowa, 

and  should  he  considered  in  mitigation  29;  Foot  v.  Tracy,  i  Johns.  (N.  Y.)  46; 

of  anything  in  the  nature  oi  punitive  Dewitt    v.   Greenfield,     5    Ohio    225; 

damages.    But  should  such  publishers  Lamos  v,  Snell,  6  N.  H.  413;  2^  Am. 

unreasonably  delay  such  retraction,  or  Dec.  468;  Gilman  v.  Lowell,  8  Wend.. 

attempt  in    any    way    to  pervert   its  (N.  Y.)  573;  24  Am.  Dec.  96;  King  v. 

meanings  or  substitute  one  calumny  for  Root,  4  Wend.  (N.  Y.)  113,   21    Am^ 

anctJker,  such  delay  in  retraction  will  Dec.  102;  Anthony  v.  Stephens,  i  Mo., 

weaken  its  effect  in  mitigating  punitive  254;  13  Am.  Dec.  497;  Saw3'er  v.  Eif- 

dtmiages.    Bradley  v.  Cramer,  66  Wis.  ert,  2  Nott  &  M.  (S.  Car.)  511;  10  Am» 

303.  Dec.  633;  Eastland  v,  Caldwell,  2  Bibl> 

1.  Odgers   L.  &    S.  324;   Risk  Al-  (Ky.)  21;  4  Am.  Dec.  668;  Maxwell  v^ 
lah  Bey  V.  Johnstone,  18  L.  T.  620.  Kennedy,    50    Wis.    645;    Waters    v. 

A  retraction  of  the  slander,  in  the  Jones,  3  Port.  (Ala.)  442;  29  Am.  Dec^ 

presence  of  defendant's  family,  is  not  261;  Edwards  v.  Kansas  Cit3'-  Times, 

admissible  in  mitigation  of  damages.  Co.,  32  Fed.  Rep.  813;  Duval  v.  Davey^ 

Kent  V.  Bonzey,  38  Me.  (3  Heath)  435.  32  Ohio  St.  604;  Stemman  v.  McWifl- 

2.  Lafone  v.  Smith,  3  H.  &  N.  735.  iams,  6  Pa.  St.  170;  Henry  w.  Norwood^ 
8.  Markham    v.   Russell,    12    Allen  4  Watts  (Pa.)  347;  Leicester  v.  Walter^ 

(Mass.)  573.  2  Camp.  251;  Campbell  t;.  Campbell,  54 

4.  Need   v,  Hope,  iii    Pa.  St.  14c;  Wis.  90;   Burnett  v.  Simpkins,  24  IlL 

Conroe  v.    Conroe,  47   Pa.    St,    i^;  264;    Stone  v.  Barney,  7  Mete.  (Mass.) 

Hallowell  v,  Guntle,  82  Ind.  554;  Park-  86;  Lamed  v.  Buffington,  3  Mass.  546. 

hurst  V.   Ketchum,    6    Allen    (Mass.)  Compare  Scott  v.  Sampson,  L.  R.,  8- 

406;  83  Am.  Dec.  639;  Stone  v.  Var-  Q^,  B.  D.  491 ;  Jones  v.  Stevens,  1 1  Price- 

ney,  7  Mete.  (Mass.)  86;  39  Am.  Dec.  235;  Gandy  v.  Humphries,  35  Ala.  617;. 

762;  Seymour  v.  Merrils,  I  Root  (Conn.)  Mahoney  v,  Belford,  132    Mass.  393; 


Cfhubb  V.  Gsell^  34  Pa^  St.  1^14;     Hastings  &  Stetson,  130  Mass.  76. 

^399;  _     . 

147;  Her   V.  Cromer,   Wright   (Ohio)     witness,  "What  is  the  general  reputa- 


Tibbs  V,  Brown,  2    Grant  (Pa.)  Cas.        In  an  action  for  slander,  under  the 
39;  Shipman  v.  Burrows,  i  Hall   (N.    pleas  of  the  general  issue  and  justifica- 
.)  399;  Severance  v,  Hilton,  24  N.  H.    tion,  the  defendant  proposed  to  ask  the 


441;    Springstein   v.   Field,   Anth.  (N.  tion  of  the  plaintiff  as  to  being  a  thief  ? 

Y.)  185;  Matthews  v,  Huntly,  9  N.  H.  Upon  objection  the  court  ruled  that  the 

146;    Holly  V.    Burgess,   9  Ala.   728;  question  should  have  been,  "Whdl  is  the 

Rhodes  v.  Ijames,  7  Ala.  574;  42  Am.  general   reputation  of  the  plaintiff  for 

Dec.  604;  Wright  v,  Schroeder,  2  Curt,  honesty?"     Heidj  that  this  was  error, 

<N.  Y.)  548;  PaddodL  v,  Salisbury,  2  and  that  the  defendant  was  entitled  to 
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facts  concerning  plaintiff's  character  is  inadmissible.^  It  is  like- 
wise admissible  under  pleas  of  the  general  issue  and  justification, 
but  not  under  plea  of  justification  alone,* 

In  the  absence  of  contrary  evidence,  the  jury  will  presume  the 
plaintiff's  character  to  be  good,  the  burden  of  proof  on  the  sub- 
ject being  on  the  defendant.'  But  if  the  plaintiff  opens  the  en- 
quiry,  then  the  comparison  legitimately  begins,  and  upon  his  own 
showing  without  any  attack  by  the  defendant,  his  character  may 
be  qualified  and  reduced  below  the  standard  of  the  presumption 
upon  which  he  may  safely  rely  until  it  is  questioned  by  the  oppo- 
site party.*  So  the  plaintiff  may  not  only  give  evidence,  however, 
of  general  good  character  in  aggravation  of  damages  when  such 
character  is  put  in  issue  by  the  pleadings,^  but  such  evidence  is 

put  the  question  in  the  form  proposed  Ev.  ^69;  Walcott  v.  Hall,  6  Mass.  514.*' 
by  him.    Drown  v.  Allen,  91  Pa.  St.        Where  the  defendant  has  not  attacked 

393;    Conroe    v,  Conroe,    11    Wright  the  plaintiff's  general  character  in  evi- 

(Pa.)    X98,  and  Moyer  v,  Moyer,   13  dence,  the  pl^tiff  cannot    introduce 

Wright  (Pa.)  210.  proof  of  his  good  character  to  rebut  a 

In  an  action  for  slander,  in  accusing  justification.      Severance  v.  Hilton,  4 

the  plaintiff  of  having  stolen  from  a  Foster  (N.  H.)  147. 
former  employer,  evidence  of  the  plain-        1.  Sawyer  v.  Elfert,  2  Nott  &  M.  (S. 

tiff's  general  reputation  as  to  his  hav-  Car.)  5x1;  Lamos  v.  Snell,  6  N.  H.  413: 

ing  stolen  from  his  employer,  both  at  Paddock  v.  Salisbury,  2  Cow.  (N.  Y.) 

the  time  he  was  in  his  employ,  and  at  811;    Eastland    v,    taldwell,    2  Bibb 

the  time  of  the  alleged  slander,  is  in-  (Ky.)  21;  Hallowell  v.  Guntle,  82  Ind. 

admissible  in  mitigation  of  damages.  554;  McLaughlin  v,  Cowley,  131  Mass. 

Mahoney  v,  Belford,  132  Mass.  393.  70. 

The  court  charged  the  jury  to  con-        The  reason  of   the   rule  is  said  to 

sider  *'all  the  evidence  on  both  sides  be  *^a  man  is   supposed  to  be  always 

touching  the  moral  character  of  the  ready  to  sustain  his  general  character, 

plaintiff;"  but  did   not  definitely  state  but  not  to  meet    particular   reports.*' 

what    effect,  if   any,    such     character  Duval  v.  Davey,  32  Ohio  St.  610. 
should  have  in  determining  the  amount        S.  Drown  v»  Allen,  91   Pa.  St.  393; 

of  damages;  and  it  refused   to  charge  Steinman  v.   Mc Williams,  6    Pa.    St. 

that  in  actions  for  slander  **a  person  of  170;  Paddock  v.  Salisbury,  2  Cow.  (N. 

bad  character  is  not  entitled  to  the  same  x  .)  81 1 ;  Stow  v.  Converse,  3  Conn, 

measure  of  damages   as  one  of  good  345.     Contra  Stowe  v,  Varney,  7  Met. 

character;"  and  that  if  plaintiff's  '*gen-  (Mass.)  86  Downey  v.  Dillon,  52  Ind. 

eral  character"  was  bad,  that  fact  must  442;  Bell  v.  Park,  11  Ir.  C.  L.  R.  413. 
be  considered  in  determining  the  dam-        8.  Hallowell  v,  Guntle,  82  Ind.  556. 


ages.     Held^  that  such  refusal  was  er-        4.    Newell   on  S.    &  L.   876,  ^   54; 
ror.    Campbell  t;.  Campbell,  54  Wis. 90.    citing  Anderson  v.  Long,  10  S.  &  R. 
In  Armstrong  v,  Pierson,  0  Iowa  30,     (Pa.)  55;  x   WharL  Ev.  (2nd  ed.),   ^^ 


Wright,  C.  J.,  said:  **If  by  compensa-  47,  50;  Miles  v.  Van  Horn,  17  Ind.  245; 

tion  is  meant  recompense  or  satisfaction  Harbison  v.  Shook,  41  III.  140;  Fahey 

to  the  plaintiff  for  an  injury   actuallv  v.  Crotty,  63  Mich.  383;    Howard   v. 

received  by  him  from  the  defendant — if  Patrick,  43  Mich.  121;  McCabe  v.  Plat- 

the  object  in  giving  such  damages  is  to  ter,  6  Blackf.  (Ind.)  40^;  Gough  v,  St. 

compensate  the  plaintiff   for  his   loss,  John,  16  Wend.  (N.  V.)  646;  Hough- 

a.nd  to  make  him  whole  as  he  was  be-  tailing  v.  Kelderhouse,  2  Barb.  (N.  Y.) 


fore  the  infliction  of  the  injury,  then  it    530;  Hitchcock  v,_  Moore  (Mjch.),  37 

N.  W.  Rep.  01 . 
acter  was  bad  he  would  have  less  to    son,   Ryan   &   M.    305;    Matthews   v. 


would  seem  to  be  plain  that  if  his  char-     N.  W.  Rep.  914;  Cornwall  v,  Richaitl- 


lose  and  less  compensation  would  suffice  Huntley,  9  N.  H.  146;  Stow  v.  Converse, 

to  make  him  whole,  than  if  he  had  a  3  Conn.  326. 

fiood  and  untarnished    character."     3  6.    Newell    on   S.  &  L.  878,   $    58; 

"Oreenl.    Ev.,  ^^    253,    424;    Stone  v,  Humphreys    v.    Parker,    52   Me.  502; 

Varney,  7  Mete.  (Mass.)  86;  2  Stark.  Kearney  v.  Paisley,  13  Iowa  89;  Ad- 
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admissible,  under  special  circumstances,  to  show  that  the  libel 
was  false  to  the  knowledge  of  the  defendant,  and  must,  there- 
fore, have  been  written  maliciously.^ 

(6)  Mental  Suffering, — A  jury  may  have  a  right  also  to  consider 
the  mental  suflfering  which  may  have  been  occasioned  to  a  party 
by  the  publication  of  the  slanderous  words.*  Damages  for  pro- 
spective suffering  cannot  be  recovered  in  an  action  for  a  libel.' 

Where  the  words  are  not  actionable  per  se,  mental  distress,  ill- 
ness, expulsion  from  a  religious  society,  etc.,  do  not  constitute 
special  damage.*  But  where  the  words  are  actionable  per  se,  the 
jury  may  take  such  matters  into  their  consideration  in  according 
damages.  "  Mental  pain  or  anxiety  the  law  cannot  value,  and 
does  not  pretend  to  redress,  when  the  unlawful  act  complained  of 
causes  that  alone,  though  where  a  material  damage  occurs,  and  is 
connected  with  it,  it  is  impossible  a  jury,  in  estimating  it,  should 
altogether  overlook  the  feelings  of  the  party  interested."  ^ 

(7)  Circumstances  of  provocation  which  are  insufficient  to  justify 
may  yet,  by  weakening  the  inference  of  malice,  palliate  the  pub- 
lication of  a  slander  or  libel,  and  may  operate  to  mitigate  the 
damages.® 

cock  V,  Marsh,  8  Ind.  360;  Lewis  v,  4.  TerwiUiger  v.  Wands,   17  N.  Y. 

Chapman,  19  Barb.  (N.   Y.)  352;  Hos-  54;  Prime  v,  Eastwood,  45  Iowa  640; 

ley  V,  Brook,  20  111.  115;  Buckley   v,  Wilson  v.  Goit,  17N.  Y.  442;  Samuels 

Knapp,  48  Mo.  153;  Bennett  v,  Hyde,  v.  Evening   Mall   Assoc,  6   Hun    (N. 

6  Conn.  24;  Barclay  v.  Copeland,  74  Y.)  5;  Allsop  v.  Allsop,  5  Hurl.  &  Nor. 

Cal.   i;  Haynes  v,  Cowden,  27  Ohio  5^4;  Bedell  v.  Powell,  13  Barb.  (N.  Y.) 

St.  292;  Brown  v.  Barnes,  39  Mich.  211.  183.    These  decisions  overrule  Bradt  v. 

1.  Newell  on  S.  &   L.    878,   ^   58;  Towsley,  13  Wend.  (N.  Y.)  253;  Ful- 
Brine  v,  Bazalgette,  3  Ex.  692;  18  L.  T.  ler  v.  Fenner,  16  Barb.  (N.   i .)  333; 
Ex.  348;   Guy  V,  Gregory,  9  C.  &   r.  Underbill  v.  Welton,  32  Vt.  40;  Olm- 
584,  507;  Cornwall  v.  Richardson,  Ry.  stead  v.  Brown,  12  Barb.  (N.  Y.)  657,. 
OL  M.  305.  and  do  not  accord  with  what  is  said  in 

2.  Markham  v,  Russell,  12  Allen  Chisley  v,  Thompson,  137  Mass.  136;. 
(Mass.)  573;  Hastings  v.  Stetson,  130  Williams  v.  McManus,  38  La.  An.  loi. 
Mass.  76;  Marble  v.  Chopin,  132  Mass.  6.  Per  Lord  Wsnslsydale,  in 
225;  Mahoney  v,  Belford,  132  Mass.  Lynch  v.  Knight  and  Wife,  9  H.  L.  C. 
^3;  McDougald  v.  Coward,  9c  N.  598.  See  also  Haythorn  v.  Lawson,. 
Car.  j68;  Scripps  ».  Reilly,  38  Mich.  3  C.  &  P.  196;  Le  Fanu  v,  Malcolm- 
10;  Chesley  v.  Thompson,  137  Mass.  son,  8  Ir.  L.  R.  418;  Mahoney  v.  Bed- 
156;  Rea  V.  Harrington,  58  Vt.  181;  ford,  132  Mass.  J93;  Swift  v.  Dicker- 
Macqueen  v.  Fulgham,  27  Tex.  463;  man,  31  Conn.  285;  Lynch  v.  Knight, 
Gomez  v,  Jo3xe,  i  N.  Y.  S.  337.  9  H.  L.  C.  508;  Wadsworth  v.  Treat,. 

Wounded  feelings,  enfeebled  health  4^  Mo.  163;  Coffin  v.  Coffin,  4  Mass.  i; 

and  incapacity  to  perform  labor,  as  a  TerwiUiger  v.  Wands,  17  N.  Y.  54. 

result  of  slanderous  words  charging  a  6.  Duncan    v.  Brown,   15  B.   Mon. 

youne  lady  with  being  unchaste,  may  (Ky.)  186. 

be  taken  into  consideration  by  a  jury  in  In  an  action  of  slander,  the  facts  and 

estimating  damages    for    the    slander,  circumstances  occurring  in  relation  to- 

Zeliff  v.  Jennings,  61  Tex.  458.  the  parties  immediately  preceding  the 

Brldenct. — It  was  proper  to  allow  the  speaking  of  the  slanderous  words,  and 

plaintiff  to  testify  as  to  his  mental  suf-  which  gave  rise  to  them,  showing  the 

ferings  caused  by  the  slander,  in  effect,  provocation  and  state  of  feeling  under 

that  he  could  not  sleep  nights,  could  which  they  were  uttered,  are  admissible 

not  work,  etc.    Rea  tr.  Harrington,  58  in  evidence  in  favor  of  the  defendant^ 

Vt  181.  in  mitigation  of  damages.    Powers  v- 

S.  Bradley  v.  Cramer,  66  Wis.  297.  Presgroves,  38  Miss.  227. 

445 


DiiMgM-AbMBM         LIBEL  AND  SLANDER.        of  QpeoiAl  Duuge. 

4.  Absenoe  of  Special  Damage. — When  any  special  damage  is 
alleged,  the  anus  of  proving  it  lies,  of  course,  on  the  plaintiff.^ 
The  defendant  may  call  evidence  to  rebut  the  plaintiff's  proof, 
though  he  generally  prefers  to  rely  on  thq  cross-examination  of 
the  plaintiff's  witnesses  * 

He  may  either  dispute  that  the  special  damage  has  occurred 
at  all,  or  he  may  argue,  as  a  matter  of  law,  that  it  is  too  remote ; 
or  he  may  call  evidence  to  show  that  it  was  not  the  consequence 
of  the  defendant's  words,  but  of  some  other  cause.*  A  plaintiff 
may  not  recover  the  same  damages  for  the  same  injury  twice 
from  two  different  defendants  ;  but  he  may  recover  from  two  dif- 
ferent defendants  damages  proportioned  to  the  injury  each  has 
occasioned.* 

6.  fiemoteneae  of  Damage. — The  special  damage  alleged  must 
be  the  natural  and  probable  result  of  the  defendant's  wrongful 
conduct.^  In  some  cases  it  can  be  shown  that  the  defendant  con- 
templated  and  desired  such  result  at  the  time  of  publication ;  in 
other  cases  the  result  is  so  clearly  the  natural  and  necessary  con- 
sequence of  the  libel  or  slander  that  it  may  fairly  be  said  the  de- 
fendant ought  to  have  contemplated  it,  whether  in  fact  he  did 
so  or  not.®  But  where  the  damage  sustained  by  the  plaintiff  is 
neither  the  necessary  and  reasonable  result  of  the  defendant's 
conduct,  nor  such  as  can  be  shown  to  have  been  in  the  defend- 
ant's contemplation  at  the  time,  there  the  damage  will  be  held  too 
remote.'' 

6.  Aots  of  a  Third  Party. — The  act  of  a  third  party,  if  directly 
•caused  by  the  defendant's  language,  is  not  too  remote,  provided 
the  defendant  either  did  contemplate  or  ought  to  have  contem- 
plated such  a  result.®  The  third  person,  whose  act  constitutes 
the  special  damage,  should  believe  the  words  spoken  by  the  de- 
fendant, if  it  is  shown  that  the  words  spoken  did  directly  induce 
the  act.® 

1.  Achom  V.  Piper,  66   Iowa  604;  Parkins  v.  Scott,  i  H.  &  C.  153;  Miller 

Kelly  V,  Hufiington,  3  Cranch  (C.  C.)  v.  David,  L.  R.,  o  C.  P.  118. 

^i;    Barnes    v.  Trundj,  31    Me.  321;  6.   Odgers  L.  s  S.  325. 

Herrick  v,  Lapham,  10  Johns.  (N.  Y.)  7.   Miller  v,  David,  L.  R.,  9  C.  P. 

281;  Woodbury  v,  Thompson,  3  N.  H.  xx8;  Lynch  v.  Knight,  9  H.  L.  C.  577; 

194;  Keenholts  v.  Becker,  3  Den.  (N.  Parkins  v,  Scott,  i  H.  &C.  153;  Odgers 

Y.)   346;    Macqueen   v.  Fuegham,  27  L,  &  S.  325. 

Tex.  ^63;  Shipman  v.  Burrows,  i  Hall  8.  Odgers  L.  &  S.  328;  Haddon  v. 

(N.  Y.)  399;  Harcourt  v,  Harrison,  i  Lott,  ic  C.  B.  411. 

HaU  (N.  Y.)  474;  Odgers  L.  &  S.  522;  9.  Wilson  v,  Goit,  17  N.  Y.  ^,  445. 

Strauss  v.  Meyer,  48  111.  385;  Cook  v.  But  see  Knight  v.  Gibbs,  x  A.  oE.  43. 

Cook,  100  Mass.  X94;  Melvin  v,  Wei-  And  see  Gillett  v,  Bullivant,  7  L.  T. 

«nt,  36  Ohio  St  184;  Bostwickv.  Nick-  (Old   S.)  490,  where  the  plaintiff  was 

elson,  Kirby  (Conn.)  65.  under  twenty -one  and  lived  at  home 

5.  Odgers  L.  &  S.  322.  with    her    father,    and    the  defendant 
I.  Lynch  t\  Knight,  9  H.  &  L.  C.  ^77;  foully  slandered  her  to  her  father,  in 

Parkins  v.  Scott,  x  H.  &  C.  X53;  Miller  consequence  of  which  he  refused  to  give 

^.  Daniel,  L.  R.,  9  C.  P.  118.  her  a  silk  dress  and  a  course  of  music 

4.  Harrison  v,  rearce,  i  F.  &  F.  567;  lessons  on  the  piano,  which    he  had 

Wyatt  V.  Gore,  Holt  N.  P.  299.  promised  her,  although  he  entirely  dis- 

6.  Lynch  v.  Knight,  9  H.  L.  C.  577;  believed   the  defendant's   story.    This 
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The  defendant  cannot  be  held  liable  for  any  eccentric  or  foolish 
conduct  on  the  part  of  the  person  he  addressed  ;  but  only  for  the 
ordinary  and  reasonable  consequences  of  his  words.^  The  fact 
that  such  act  is  in  itself  a  ground  of  action  by  the  plaintiff  against 
such  third  party  is  immaterial.* 

7.  fiepetition  of  Defendant s  Words. — The  special  damage  must 
be  the  direct  result  of  the  defendant's  words,  not  of  someone 
else's.'  One  who  repeats  slanderous  words  is  responsible  for 
their  unauthorized  repetition.*  When  the  repetition  of  the 
slander  is  spontaneous  and  unauthorized,  when  it  is  the  voluntary 
act  of  a  free  agent,  the  originator  of  the  slander  is  not  answerable 
for  any  mischief  caused  by  such  repetition.* 

8.  Husband  and  Wife. — ^The  damage  must,  of  course,  have  ac- 
crued to  the  plaintiff,  and  not  to  someone  else.®  If  A  is  B's  hus- 
band, then  it  is  clear  law  that  the  husband  may  sue  for  any 
special  damage  which  has  accrued  to  him  through  the  defamation 
of  his  wife.  But  a  wife  cannot  recover  for  any  special  damage 
which  words  spoken  of  her  have  inflicted  on  her  husband.'' 

was  held  not  to  be  such  special  Kellogg,  9  Ind.  506;  Branstetter  v. 
damage  as  will  sustain  the  action,  on  Dorrough,  81  Ind.  531;  Dole  v,  Ljon, 
the  ground  that  such  treatment  by  a  10  Johns.  (N.  Y.)  447;  Johnson  t;.  Steb- 
parent  of  his  child  is  not  the  natural  re-  bins,  5  Port.  (Ind.)  364;  Schenck  v. 
«ult  of  a  falsehood  told  him  against  her.  Schenck,  i  Spenc.  (N.  J.)  208;  Lay  ton 
Per  Grover,  J.:  "I  do  not  think  spe-  v,  Harris,  3  Harr.  (Del.)  406;  Fowler 
cial  damage  can  be  predicated  upon  the  v.  Chichester,  26  Ohio  St.  9;  Kenney  v. 
act  of  anyone  who  wholly  disbelieves  the  McLaughlin,  5  Gray  (Mass.)  3;  Stevens 
truth  of  the  story.  It  is  inducing  acts  v.  Hartwell,  11  Mete.  (Mass.)  542;  In- 
injurious  to  the  plaintiff,  caused  by  a  man  v,  Foster,  8  Wend.  (N.  Y.)  602; 
belief  of  the  truth  of  the  charge  made  Treat  v.  Browning,  ^  Conn.  408;  Sans 
by  the  defendant  that  constitutes  the  v.  Joerris,  14  Wis.  063;  State  v,  But- 
damage  which  the  law  redresses."  man,  15  La.  An.  166;  Evans  v.  Smith, 
Anon.,  60  N.  Y.  262.  5  T.  B.  Mon.  (Ky.)  364;  Fitzgerald  v. 

1.   Lynch  «.  Knight,  9  H.  L.  C.  577;  Stewart,   53  Pa.  St.  343;    Wolcott  v. 

Parkins  v,  Scott,  i  H.  &  C.  153;  Odgers  Hall,  6  Mass.  5x4;  Alderman  v.  French, 

L.  &  S.  328.  I  Pick.  (Mass.)  i;  Bodwell  v.  Swan,  3 

The  plaintiff  engaged  Mdlle.  Mara  to  Pick.  (Mass.)  376;  Matson  v.  Buck,  5 
sing  at  his  concerts;  the  defendant  Cow.  (N.  Y.)  ^99;  Root  v.  King,  7 
libelled  Mdlle.  Mara,  who  consequently  Cow.  (N.  Y.)  013;  Cole  v.  Perry,  8 
refused  to  sing  lest  she  should  be  hissed  Cow.  (N.  Y.)  214;  Mapes  v.  Weeks,  4 
and  ill  treated;  the  result  was  that  the  Wend.  (N.  Y.)  059;  Sheahan  v.  Col- 
concerts  were  more  thinly  attended  lins,  20  III.  325;  Dame  v.  Kenney,  25N. 
than  they  otherwise  would  have  been,  H.  318;  SmiUi  v.  Buckecker,  4  Rawle 
whereby  the  plaintiff  lost  money.  Held^  (Pa.)  295;  Freeman  v.  Price,  2  Bailey 
that  the  damage  to  the  olaintiff  was  (S.  Car.)  115. 

too  remote  a  consequenc^^f  defend-  6.   Morker  v,  Dunn,  68  Iowa  720; 

ant's  words  to  sustain  an  adlon  by  the  Holwood   v,  Hopkins,  Cro.  Eliz.  787. 

plaintiff.    It  was,  in  short,  noP6o  much  And  see  Ward  v.  Weeks,  7  Bing.  211; 

the  result  of  defendant's  words  as  of  Rutherford  v,  Evans,  4  C.  &  P.  79; 

Mdlle.    Mara's     timidity    or    caprice.  Tunnicliffe  v.  Moss,  3  C.  &  K.83;  Par- 

Aahley  v,  Harrison,  i  fesp.  48;  Peake  kins  et  um,  v,  Scott,  i   H.  &  C.  153; 

356.  Dixon  V,  Smith,  5  H.  &  N.  j.50;  Bate- 

S.   Odgers  L.  &  S.  328.  man  v.  Lyall,  7  C.  B.,  N.  S.  638. 

I.  Odgers  L.  &  S.  330.  6.   Subbaiyar  v.  Kristnaiyar,  I.  L.  R., 

C  Hastings  tr.  Stetson,  126  Mass.  329;  i   Madras  383;  Luckumsey  Rowji  v. 

Shurtleff  v.  Parker,    130    Mass.  293;  Hurbun,  I.  L.  R.,  5  Bom.  coo. 

Kelly  V.  Dillon,  c  Ind.  ^6;  Clarkson  v.  7.   Harwood  v,  Hardwick,  2  Keble 

McCarty,  5  Blackf.  (Ind.)  574;  Cates  v.  387. 
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9.  BroQi«r  and  SiiteTi  eto. — ^A  brother  cannot  sue  for  slander  of 
his  sister,*  nor  a  son  for  slander  of  his  deceased  father  •  So  if 
one  partner  be  libelled  he  cannot  recover  for  any  special  damage 
which  has  occurred  to  the  firm.® 

ZnL  CoBPOBATion  AHD  CoMFAViBS. — A  corporation  may  sue  for 
any  libel  upon  it,  as  distinct  from  a  libel  upon  its  individual  mem- 
bers.* It  may  also  sue  for  a  slander  upon  it  in  the  way  of  its 
business  or  trade.  If,  however,  the  corporation  be  not  engaged 
in  any  business,  it  would  probably  be  necessary  to  prove  special 
damage  in  any  case  of  slander,  and  this  would  be  difficult.* 

The  law  is  the  same  with  regard  to  unincorporated  trading  com- 
panies, which  may  sue  for  libel  in  the  manner  directed  by  the 
special  act  creating  them,  or  any  statute  applicable  to  them.® 

1.  Liability  of  Corporation  Ibr  Libel. — A  corporation  is  liable  for 
a  libel  published  by  its  authority ;  although  the  corporation,  as 
distinct  from  its  members,  cannot  be  guilty  of  malice  in  the  ordi- 
nary sense  of  the  word.''     And  it  may  be  compelled  to  pay  puni- 

1.    Subbaiyar    v,     Kristnaijar    and  corporation  to  redress  for  such  wrongs 

another,  I.  L.  R.,  i  Madras  383.  and  to  protection  against  their  commis- 

8.  Luckumsey     Rowji     v.    Hurbun  sion  simply  to  a  civil  action  against  the 

Nursey  and  others,  I.  L  R.,  5  Bom.  580.  wrongdoers  would  certainly  afford  them 

8.   Solomon  and  others  v,  Medex,  i  neither  protection  from  nor  redress  for 

Stark.  191 ;   Robinson  v.  Marchant,  7  such  wrongs  in  all  that  class  of  cases 

Q^  B.  Q18.  where  the  party  sued  is  insolvent,  and, 

4.  Mutual  etc.  Life  Assoc,  v.  Spec-  therefore,  unable  to  respond  by  the  pay- 
tator  Co.,  50  N.  Y.  Super.  Ct.  460;  ment  of  damages  which  might  be  re- 
Boogher  v.  Life  Assoc,  75  Mo.  covered,  and  would  virtually  put  cor- 
321;  Shoe  &  Leather  Bank  tr.  Thomp-  porations  completely  in  the  power  of 
son,  23  How.  Pr.  (N.  Y.)  253;  Kntck-  the  libeller  and  incendiary." 
erbocker  etc.  L.  Ins.  Co.  v.  Ecclesine,  42  As  to  criminal  libels  against  corpora- 
How.  (N.  Y.)  Pr.  201;  Knickerbocker  tions,  see  also  Brennan  v.  Tracy,  2  Mo. 
L.    I.     Co.    V,    Ecclesine,   34    N.   Y.  App.  540. 

Super.  Ct.  76;  Trenton  etc.  Ins.  Co.  v.  Officers  of  private  corporations  are 

Perrine,  23  N.  J.  L.  402;  Hope   As-  not  public  officers,  whose  acts  are  open 

Burance  Co.  v.  Beaumont,  10  Bing.  N.  to    unrestricted   newspaper    criticism. 

C.  260;  Saloon  etc.  Co.  v.  Hawkins,  4  Wilson  v.  Fitch,  41  Cal.  364. 

H.  &  N.  87;    Hahnemannian   L.   Ins.  B.  Odffers  L.  &  S.  416. 

Co.  V,  Beebe,  48  111.  87.  6.  Williams  v,  Beaumont,  10  Bing. 

In  Boogher  v.  Life  Assoc.,  75  Mo.  260;  3  M.  &  Scott  705. 
321,  the  court  said:  "That  a  person  guilty  7.  Abrath  v.  Nortli  Eastern  R.  Co., 
of  libelling  a  private  corporation  may  11  App.  Cas.  25^  254;  Fogg  v.  Boston 
be  called  upon  to  answer  for  the  wrong  &  L.  R.  Co.,  148  Mass.  513;  55  L.  J. 
civilly  and  criminally,  is  sustained  not  Q^B.  460;  Samuels  v.  Evening  Mail 
only  by  authorih^,  but  by  reason.  State  Assoc,  75  N.  Y.  604;  Daily  Post  Co. 
V,  Boogher,  3  Mo.  App.  442;  2  Bish.  tr.Mc Arthur.  16  Mich.  447;  Hewitt  v. 
Crim.  Law,  §  034;  Whart.  Crim.  Law,  Pioneer  Press  Co.,23  Minn.  178;  Vinas  v, 
i  2540;  Aldrich  v.  Press  Printing  Co.,  Merchants'  etc.  Ins.  Co.,  27  La.  An.  367; 
9  Minn.  133.  It  would  seem  on  prin-  Howe  Machine  Co.  v,  Souder,  ^8  Ga. 
ciple  that  a  corporation  should  have  the  64;  Whitfield  v.  South  Eastern  R.  Co.. 
same  right  to  protect  itself  against  such  £1.  Bl.  &  L.  115;  Tench  v.  Great 
a  wrong  as  an  individual.  It  is  within  Western  R.  Co.,  32  Upp.  Can.  Q.  B. 
the  range  of  probability  that  the  busi-  452;  Phila.  R.  Co.  v,  Quigley,  21  How. 
ness  and  interests  of  a  corporation  (U.  S.)  202.  See  also  Payne  v.  West- 
might  be  as  effectually  destroyed  by  a  ern  etc.  R.  Co.,  13  Lea  (Tenn.)  507;  s. 
libeluponit  as  by  the  destruction  of  all  c,  18  Am.  &  Eng.  R.  R.  Cat.  119; 
its  property  by  the  torch  of  an  in-  Southern  Express  Co.  v.  Fitzner,  59. 
cendiary.    To  restrict  the  right  of  a  Miss.  581;  Aldrich  v.  Press  Printing 
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tive  damages  therefor.*  So  a  corporation  can  be  indicted  for 
libel  and  fined.^  An  action  for  libel  will  also  lie  against  a  munici- 
pal corporation.' 

2.  Slander. — The  authorities  are  not  in  accord  as  to  how  far  the 
liability  of  corporations  for  slander  exists.^ 

3.  Slander  of  Title. — Corporations  and  companies  may  maintain 

Co.,  9  Minn.  133;  Missouri  etc.  R.  Co.  Malice,  in  some  degree,  is  conclu- 

V.  Richmond   (Tex,),  11  S.   W.   Rep.  sively  presumed  from  the  fact  of  libel. 

^55;  Aernam  v.  McCune,  32  N.  Y.316;  Wilson  v.  Fitch,  41  Cal.  364;  Lick  v, 

Evening  Journal  Assoc,  v,  McDermott,  Owen,  47  Cal.  253. 

44  N.  J.  L.  430;  Johnson  v,  St.  Loui&  PriTlleged         CommnniOAtloiLB., —  In 

Dispatch  Co.,  2  Mo.  App.  565;    May-  Tench  v.  Great  Western  R.  Co.,  32  Upp. 

nard  v.  Firemen's  Ins.  Co.,  34  Cal.  ^;  Can.  Q^  B.  452,  the  libel  was  the  publi- 

s.  c,  47  Cal.  200;    Samuels  v.  Evening  cation  by  the  general    manager  of  a 

Mail  Assoc.,  9  Hun  (N.Y.)  288;  Payne  statement  that  plaintiff,   a  conductor, 

V,  Western  etc.  R.  Co.,  13  Lea  (Tenn.)  had    been    dismissed    for    dishonestly 

507;  49  Am.  Rep.  666.     See   McCabe  sending     away     uncancelled     tickets. 

V,  Jones,  10  Daly  (N.  Y.)  222.  Neidf  that  the  publication  would  have 

An  action  for  libel  may  be    main-  been    privileged  if  distributed  only  to 

tained  against  a  corporation  aggregate,  employees,  or  if  put  up  only  in  the 

Aldrich  v.  Press  Printing  Co.,  9  ^finn.  company's    private    offices;     but    that 

133.  placing  it  in  offices  and  stations  open  to 

A  corporation  will  be  liable  to  an  ac-  the  public  was  not  within  the  privi 

tion  for  a  libel  published  by  its  servants  lege. 

or  agents,  whenever  such  publication  1.  Samuels  v.  Evening  Mail   Assoc., 

comes  within  the  scope  of  the  general  75  N.  Y.  604;  Cleghorn  v.  N.  Y.  Cent, 

duties  of   such  servants  or  agents,  or  etc.  R.  Co.,  56  N.  Y.  44;  Merrills  v, 

whenever  the  corporation  has  expressly  Tariff  etc.  Co.,  10  Conn.  384;  Maynard 

authorized  or  directed  such  publication,  v.  Firemen's  F.  Ins.  Co.,  34  Cal.  54; 

Yarborough  v.  Bank  of  England,  16  Evening  Journal  Assoc,  v.  McDermott, 

East  6;  R.  v.  City  of  London,  E.  B.  &  44  N.  J.  L.  430. 

E,  122,  n.;  Latimer  v  Western  Morn-  8.  Per  Lord  Blackburn,  in  Phar- 

ing  News  Co.,  2^  L.  T.  44;  Abrath  v.  maceutical  Soc.  v.  London  etc.  Supply 

North  Eastern  K.  Co.,  11    App.  Cas.  Assoc,  5  App.  Cas.  869,  870;    28  W. 

253,  254;  5^  L.  J.,  Q^  B.  460;    55  L.  T.  R.  960;  dissenting  from  the  remarks  of 

6c,  66;  Aldrich  v.  Press  Printing  Co.,  9  Bramwell,  L.  J.,  in  the  court  below, 

Minn.  133;  Johnson  v.  St.  Louis  Dis-  5  Q^B.  Div.  313. 

patch  Co.,  65  Mo.  539;  s.  c,  2  Mo.  App.  8.    McLav    v.    Corporation    of   the 

565.  Countv  of  rfruce,  14  Ontario  C.  P.  Div. 

Where  a  corporation,  by  its  superin-  398;  ih  Am.  &  Eng.  Corp.  Cas.  402. 

tendent,    prepares    and   sends  a    "dis-  4.  Morawetz  on  Corp.  (2nd  ed.),   ^ 

charge  list,"  assigning  a  criminal  act  as  727;  Townshend  on  Slander  and  Libel, 

a  reason  for  the  discharge  of  an  em-  \  265;  Odgers  on   Libel  and  Slander, 

ployee,  to  its  agents,  and  it  reaches  its  (Am.  ed.),  §  368. 

destination  and  is  read  bv  such  agents,  A  corporation  is  not,  it  is  submitted, 

this  is  a  sufficient  publication  to  sup-  liable  for  any  slander  uttered  by  an  of- 

port  an  action  for  libel.  Bacon  v.  Mich,  ficer,  even  though  he  honestly  believe 

Cent.  R.   Co.,  5^  Mich.  224;   s.  c ,  20  that  he  is  acting  for  the  benefit  of  the 

Am.  &  Eng.  R.  Cas.  633.  company  and  within  the  scope  of  his 

But  if  the  libel  is  the  agent's  own  in-  duties;  unless  it  can  be  proved  that  the 

dependent    wrong,  committed    in   the  corporation  expressly  ordered  and  di- 

performance  of  no  duty  or  service  for  rected  that  officer  to  say  those  very 

the  company,  and  he  alone  is  liable  for  words.    Odgers  L.  &  S.  416. 

its    consequences.     Southern   Express  In     Gilbert    v.    Crystal     Fountain 

Co.  V.  Fitzner,  59  Miss.  581 ;  42  Am.  Lodge,  80  Ga.  284,  it  was  Jkeld  that  an  ac- 

Rep.  ^79.  tion  of  slander  would  not  lie  against  a  mu> 

Maliceofdirectorsmay  be  imputed  to  tual   association  as  a  partnership,  but 

corporation.     Maynard    v.  Firemen's  that  the  action  must  be  against  the  in- 

Fund  Ins.  Co.,  34  Cal.  48.  dividual  wrongdoers. 
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actions  for  islander  of  their  title ;  whether  the  slander  be  uttered 
by  one  of  their  own  members  or  by  a  stranger.* 

XIV.  HuflBAVD  AHD  WcPX. — Whenever  words  actionable  per  se 
are  spoken  of  a  married  woman,  she  may  sue  alone,  or  she  may 
join  her  husband  as  coplaintiff,  in  which  case  he  will  be  entitled 
to  recover  in  the  same  action  for  any  special  damage  that  may 
have  occurred  to  him.*  When  the  words  are  not  actionable  per 
se,  she  may  sue,  provided  she  can  show  that  some  special  damage 
has  followed  from  the  words  to  her.^  That  special  damage  has 
accrued  to  her  husband  in  consequence  of  such  words  will  not 
avail  her ;  he  alone  can  sue  for  sych  damage,  although  it  is  her 
reputation  that  has  been  assailed.^ 

A  married  woman  cannot  sue  her  husband  for  defaming  her.^ 
If  a  married  woman  carries  on  a  separate  trade  or  profession,  and 
her  husband  libelled  or  slandered  her  in  the  way  of  such  trade  or 
profession,  she  may  sue  him .•  So  defamatory  words  in  regard  to 
the  wife  in  connection  with  words  forbidding  all  persons  to  give 
her  harbor  or  trust  on  her  husband's  account.^  But  the  husband 
cannot  in  any  case,  not  even  after  they  are  divorced,  sue  her  for 
defamatory  words  published  by  her  during  coverture.* 

A  husband  is  liable  for  all  libels  published  or  slanders  uttered 
by  his  wife  during  coverture.®  For  libels  published  or  slanders 
uttered  by  the  wife  before  coverture  the  husband*s  liability  is  lim- 
ited to  the  extent  of  the  property  which  has  vested  in  him  by 
reason  of  the  marriage.     Still  the  husband  must  be  made  a  joint 

1.   Metropolitan     Omnibus    Co.    v.  he  ought,  therefore,  to  have  8ued  for  it 

Hawkins,  4  H.  &  N.  87;  Trenton  etc.  in   a  separate  action.     He  could  now 

Ins.  Co.  V.  Perrine,  3  Zab.  (N.  J.)  402.  claim  such  damage  in  his  wife's  action, 

8.  Odeers    L.  &    S.    395;  Long    v.  if  joined    as    a    coplaintifT.      Dengate 

Long,  4  Barr.  29.  and  Wife  v,  Gardiner,  M.  &  W.  5;  2  Jur. 

Article  89,  Code  Md.,  makes  words  470. 
imputing  unchastity  to    a  femme  sole  Action   by    husband  and    wife,  who 
slander,  and  provides  that  the  husband  kept  a  victualling  house,  against  the  de- 
may  sue  for  words,  spoken  subsequent  to  fendant  for  saying  to  the  wife,  *'Thou 
themarriage,  imputing  unchastity  to  his  art  a    bawd   to    thy    own    daughter," 
wife  before  marriage.    Heid,  that  the  whereby  J  S  that  used  to  come  to  the 
husband  and  wife  cannot  join  in  an  ac-  house  forebore,  etc.,  to  the  damage  of 
tion,  under  the  statute,  but  the  husband  both,    Afler  a  verdict  for  the  plaintiffs, 
must  sue  alone.     Hemming  v.  Elliott,  judgment    was     stayed    "because  the 
66  Md.  167.  words  are  not  actionable,  except  In  re- 
in Newcomer  v.  Kean,  57  Md.  121,  spect  of  the  special  loss,  which  is  the 
it  was  held  that  an  action  for  slanderous  husband's  only."    Coleman  and  wife  v. 
words  spoken  of  a  wife  must  be  brought  Harcourt,  i  Lev.  140. 
by  the  husband  and  wife  jointly;  and  5.  Freetlu'  v.  Freethy,  42  Barb.  (N. 
the  claim  for  damages  must  be  made  in  Y.)  641 ;  Tibbs  v.  Brown,  2  Grant's 
behalf  of  them,  as  plaintiffs.  Cas.  (Pa.)  39. 
8.  Lynch  v.  Knight,  9  H.  L.  C.  589.  6.  Odgers  L.  8c  S.  308. 
4.  Where  words  actionable   per  se  7.  Smith  v.  Smith  (Mich.),  41  N.  W. 
were  spoken  of  a  married  woman,  she  Rep.  409. 

was  allowed  to  recover  20J.  damages;  8.  Phillips    v,  Bamett,  x    Q^  B.  Div. 

all    the    special    damage    which    she  436. 

pro\-ed  at  the  trial  was  held  to  have  ac-  8.  Wainford  v,  Heyl,  L.  R.,  30  £q. 

crued  to  her  husband,  and  not  to  her;  325. 
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defendant  in  every  case  and  must  plead  specially  that  no  property 
came  to  him  with  his  wife,  if  such  be  the  fact.^ 

A  married  woman  will  be  held  criminally  liable  for  a  libel  she 
has  published.*  Her  coverture  will,  it  seems,  be  no  defence  to  an 
indictment  for  a  misdemeanor.' 

ZV.  InAVT8.-~A.n  infant  may  bring  an  action  of  libel  or 
slander.*  He  may  trade,  and  may  therefore  have  an  action  of 
slander  for  words  which  would  damage  him  in  his  trade.*  The 
infancy  of  the  defendant  is  no  defence  to  an  action  of  libel  or 
slander.^  An  infant  will  also  be  criminally  liable  for  any  libel,  if 
he  be  above  the  age  of  fourteen.  If  he  be  under  fourteen,  but 
above  seven,  he  might  possibly  be  found  guilty  of  a  libel,  if  evi- 
dence were  given  of  a  disposition  prematurely  wicked.  But  more 
than  the  proof  of  malice  ordinarily  given  in  cases  of  privilege 
would  probably  be  acquired.'' 

XVI.  LuvATlca — Insanity  at  the  time  of  speaking  the  words  is 
considered  a  defence,  where  the  derangement  is  great  and  notori- 
ous, so  that  the  speaking  the  words  could  produce  no  effect  on 
the  hearers,  because  then  it  is  manifest  no  damage  would  be  in- 
curred. But  where  the  degree  of  insanity  is  slight,  or  not  uni- 
form, there  evidence  of  it  is  only  admissible  in  mitigation  of 
damages.^ 

A  lunatic  cannot  be  held  criminally  liable  for  a  libel  published 
under  the  influence  of  mental  derangement;  but  the  onus  of 
proving  this  defence  lies  on  the  accused.® 

ZVn.  Kastsb  AHD  Ssbvavt. — If  a  servant  or  apprentice  be 
libelled  or  slandered  he  can  of  course  sue  in  his  own  right.*^  In 
some  cases  his  master  also  can  sue  in  an  action  on  the  case,  if 
the  words  have  directly  caused  him  pecuniary  loss ;  e.  g.^  if  the 
servant  has  been  arrested  jind  the  mastei  deprived  of  his  services 
in  consequence  of  the  defendant's  words ;  or  if  in  any  other  way 
the  natural  consequence  of  the  words  spoken  has  been  to  injure 
the  master  in  the  way  of  his  trade.  This  is  the  law  whether  the 
words  be  actionable /^r  se  or  not.^* 

I.  Odgers  L.  &  S.  (Am.  ed.)  351.  R.,  6  Eq.  551;  Riding  v.  Smith,  i  Ex. 

3.  R.  V.  Carlisle,  3  B.  &  Aid.  167.  Div.  94. 

8.  R.  V.  Ingram,  i  Salk.  384;  R.  v,  Mrs.  Riding  assisted  her  hushand  in 

Cruse  and  Wife,  3  Moo.  C.  C.  53.  his  shop;  words  not  actionable  per  se 

4.  Odeers  L..  &  S.  405.  were  spoken  of  her  which,  by  natural 
6.  Wild  t^.TompklnsoU)  5  L.J.,  K.  B.  consequence,  injured   the  trade  of  the 

265.  shop.    Mrs.    Rider  sued  the  speaker, 

6.  Defires  v,  Davis,  7  C.  &  P.  Ii3.  joining  her  husband    for    conformity. 

7.  Odgers  L.  &  S.  405.  At  the  trial  it  became  clear  that  the 

8.  Dickinson  v.  Barber,  9  Tjne  only  special  damage  was  to  the  hu6> 
(Mass.)  323;  Yeates  v.  Reed,  4  Blackf.  band.  Thereupon  the  plaintiff's  coun- 
(Ind.)  463;  Horner  v,  Marshall,  5  sel  applied  to  have  the  wife's  name 
Munf.  ( Va.)  466;  Gates  v.  Meredith,  7  struck  off  the  record.  The  learned 
Ind.  440.  judge  made  the  required  amendment, 

8.  Odgers  L.  &  S.  354.  and  the  action  then  became  an  action 

10.  Odgers  L.  &  S.  410.  by  a  master  for  injury  to  his  business 

II.  Garrett  v.  Taylor,  Cro.  Jac.  569;  caused  by  slander  of  his  assistant  in 
Springhead  Spinning  Co.  v,  Rilly,  L.  that  business.    Heldj  that  the  action 
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If  any  agent  or  servant  be  in  any  way  concerned  in  writing, 
printing,  publishing  or  selling  a  libel,  he  will  be  both  civilly  and 
criminally  liable.  That  his  master  or  employer  ordered  him  to 
do  so  will  be  no  defence.*  The  agent  or  servant  cannot  recover 
any  contribution  from  his  employer ;  *  and  any  previous  promise 
to  indemnify  him  against  the  consequences  of  the  publication,  or 
against  the  cost  of  an  action  brought  for  the  libel,  will  be  void.' 

But  it  will  be  a  defence  if  the  agent  or  servant  can  satisfy  the 
jury  that  he  never  read  the  4)aper  he  delivered,  and  was  wholly 
unaware  that  it  was  a  libel ;  e.  g,^  where  a  postman  or  messenger 
carries  a  sealed  letter,  of  the  contents  of  which  he  is  ignorant.^ 

So,  too,  a  servant  or  agent  will  be  liable  for  any  slander 
uttered  on  his  master's  behalf  and  by  his  master's  orders :  but 
here  he  cannot  set  up  as  a  defence  that  he  did  not  know  his  mas- 
ter's orders  were  illegal ;  for  he  must  be  conscious  of  what  he 
himself  is  saying.^ 

A  master  or  principal  will  be  liable  to  an  action,  if  false  defama- 
tory words  be  spoken  or  published  by  his  servant  or  agent  with 
his  authority  and  consent.*  The  mere  fact  that  the  actual  pub- 
lisher was  the  servant  or  agent  of  the  defendant  is  not  alone  suf- 
ficient ;  for  authority  to  commit  an  unlawful  act  will  not  in  gen- 
eral be  presumed.''^  It  must  be  further  proved  that  the  servant 
or  agent  had  instructions  from  the  defendant  to  speak  or  publish 
the  words  complained  of.® 

1.  Batifleation. — But  although  the  master  has  not  authorized  the 
act  of  the  servant,  still  if  it  was  done  for  his  benefit  and  on  his 
behalf,  he  may  subsequently  ratify  it.  Omnis  ratihabitio  priort 
mandate  aquiparatur^    But  '*  in  order  that  there  may  be  a  valid 

lay.    Riding  v.  Smith,  i   Ex.  Div.  91.  acting  within  the  scope  of  his  employ- 

1.  Maloney  v.  Bartley,  3  Camp.  210.  ment,  and  that  the  defendants  first  ac- 

8.  Merriweather  v.  Nixan,  2  Sm.  L.  quired  knowledge  thereof  after  publi- 

Cas.  (8th  ed.)  546.  cation.    The  defendants  in  such  case 

8.  Shackell  v.  Rosier,  2   Bing.  N.  C.  are,  in  law,  held  to  have  committed  the 

634.  act  through   their  agent,  and   cannot 

4.  A  porter  who,  in  the  course  of  claim  exemption  from  any  of  the  legal 

business,  delivers  parcels  containing  11-  consequences        flowing       therefrom, 

bellous  handbills,  is  not  liable  in  an  ac-  whether  the  wrong  resulted  from  mere 

tion  for  libel,  if  shown   to  be  isnorant  negligence,  or  from  wilful,  wanton  or 

of  the  contents  of  the  parcel;  tor  he  is  reckless  intent  bv  the  agent    Bruce  v, 

but   doing   his  duty  in    the    ordinary  Reed,  104  Pa.  St.  408;  49  Am.  Rep., 

way.     Day  v.  Bream,  2   M.  &   Rob.  586. 

54.  T.  Harding  v.  Greening,  8  Taunt.  42; 

6.  Odgers  L.  &  S.  411.  Moore  v.  Towers,  8  C.  B.,  N.  S.  611. 

6.  Dawson  v.  Holt,   11    Lea  (Tenn.)  8.  Odgers  L.  &  S.  360. 

583;  47  Am.  Rep.  312;  Cook  v.  Tribune  8.  Odgers  L.  &  ^*  4'^)  Dawson  v^ 

Assoc.,  5  Blatchf7(U.  S.)  352;  Parkes  Holt,  11  Lea  (Tenn.)  583;  47  Am.  Rep. 

V.  Prescott  and  another,  L.  R.,  4  Ex.  312. 

169;  Clay  V,  People,  86  111.  147;  Tarp-  Where  a  libellous  article,  indicating 

ley  V.  Blabey,  2  Bing.  N.  C.  437.  that  a  neighboring  ticket  broker  is  not 

In  an  action  on   the  case  for  libel  reliable,  is  conspicuously  posted  forty 

against  the  proprietors  of  a  newspaper,  days  in  the  ticket  office  of  a  railroad 

it  is  no  defence  to  the  action  that  the  company,  whose  principal  terminus  and 

article  alleged  to  be  libellous  was  writ-  office  are  in  the  same  city,  and  there  la 

ten  by  an  employe  of  the  defendants,  evidence  that  such  office  is  used  to  piib* 
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ratification,  there  must  be  both  a  knowledge  of  the  fact  to  be 
ratified,  and  an  intention  to  ratify  it.*'*  The  master  must  do 
something  more  than  merely  stand  by  and  let  the  servant  act. 
Nonintervention  is  not  ratification.* 

A  master  or  principal  is  not  criminally  liable  for  a  libel  pub- 
lished  by  his  servant  without  his  knowledge  or  consent.* 

Xvxii.  PABT]rEB& — For  a  libel  which  concerns  plaintiffs  as 
partners  they  may  sue  jointly.*  Partners  may  jointly  sue  and 
damages  may  be  given  for  any  private  injury  thereby  caused  to 
any  individual  partner.*  Where  the  publication  is  libellous  per 
se,  one  partner  may  sue  alone  for  the  injury  sustained  by  him.® 
So,  if  one  partner  be  defamed  as  to  his  private  life,  the  conduct 
of  the  firm  not  being  attacked  directly  or  indirectly,  nor  any 
special  damage  resulting  to  them  from  defendant's  words,  then 
the  individual  partner  should  sue  alone.''' 

If  a  partner  in  conducting  the  business  of  a  firm  causes  a  libel 
to  be  published,  the  firm  will  be  liable  as  well  as  the  individual 
partner.®  So  if  any  agent  or  servant  of  the  firm 'defames  anyone 
by  the  express  direction  of  the  firm,  or  in  accordance  with  the 
general  orders  given  by  the  firm  for  the  conduct  of  their  business. 
But  if  there  be  any  doubt  as  to  the  liability  of  the  firm,  it  is 
always  safer  to  join  the  individual  partner  or  agent  or  servant  as 
a  codefendant  with  the  firm.® 

XIX.  iHJirarCTlom. — It  is  well  settled  that  an  injunction  will  not 
be  granted  to  restrain  slander  or  libel  of  title  or  of  reputation.*® 

lish  general  information  of  interest  to  4.  Ludwig  v.  Cranier,'53  Wis.  193. 

purcliasers  of  tickets,  the  jury  may  find  B.  Booth  v,  Briscoe,  2  C^B.  Div.496. 

that  the  company  had  Icnowledge  of  Similarly,  if  the  firm  be  libelled  as 

the  character  of  the  notices  posted  in  a  body,  they  cannot  jointly  recover  for 

its  ticket  office,  and  that  the  libel  would  any  private  injury  to  a  single  partner; 

not  have  remained  posted  so  long  had  though  that  partner  may  now  recover 

not  the  company  authorized  or  ratified  his  individual  damages  in  the  same  ac- 

it    Fogg  V.  Boston  etc.  R.  Co.,  148  tion.     Haythorn  v.  Lawson,  3  C.  &  P. 

Mass.  513.  196;   Le  Fanu  v,  Malcolmson,  i  H.  L. 

1.  Edwards  v,  London  etc.  R.  Co.,  L.  Cf.  637. 

R.,  5  C.  P.  449.  6.  Rosenwald    v,    Hammerstein,    13 

«.  Moon  V.  Towers,  8  C.   B.,  N.  S.  Daly  (N.  Y.)  377. 

611;  Weston  V.  Beeman,  27  L.  J.  Ex.  7.  Solomons  and  others  v.  Medex,  i 

57.  Stark  191 ;  Robinson  v,  Marchant,  7  Q. 

Mere  silence  in  relation  to  a  libel  B.  9x8;  Cook  and  another  t/.  Batchellor, 

published  over  a  person's  signature,  and  3  Bos.  &  Pul.  150;  Maitland  v.  Gold- 

a  failure  to  disavow  it  to  the  injured  ney,  2  East  426. 

party  within  a  reasonable  time  after  8.  Odgers  L.  &  S.  366. 

knowledge  of  the  publishing,  are  not  a  In   Woodling  v,  Knickerbocker,  31 

ratification  of  the  act  as  a  matter  of  Minn.  268,  it  is  held  that  one  partner  in 

law,  even  in  a  case  where  the  person  a  firm  engaged  in  dealing  in  fiirniture 

had  signed  a  writing  for  publication  of  and  draperies  is  not,  mereW  because 

which  the  article  published  was  a  con-  of  being  a  partner,  liable  K>r  a  libel 

densation  and    material    modification,  published  by  another  partner,  or  a  ser- 

and  had  refused  to  publish  a  denial,  vant  of  the  firm,  by  placing  a  placard 

Thev  were  facts  from  which  an  actual  on  a  piece  of  furniture,  the  property  of 

ratification  might  be  found.    Dawson  the  firm  offering  it  for  sale. 

V.  Holt,  IX   Lea  (Tenn.)  583;  47  Am.  9.  Odgers  L.  &  S.  366. 

Rep.  312.  10.  Mulkem  v.  Ward,  L.  R.,  13  £q. 

8.  R.  V.  Holbrook,  3Q^B.  Div.6o.  619;    Lawrence  v.  Smith,  Jacob  471; 
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Not  that  it  IS  not  a  wrong,  not  that  the  wrong  might  not  be 
irreparable,  but  simply  because  courts  of  chancery,  in  the  exercise 
of  the  extraordinary  powers  lodged  in  them,  have  uniformly 
refused  to  act  in  such  a  case,  leaving  parties  to  their  remedy  at 
law.^ 

ZX.  Fractics — 1.  Jnrisdiotioii. — An  action  of  libel  or  slander 
can  prima  facie  be  tried  by  any  court  within  whose  jurisdiction 
the  defamatory  words  were  uttered,  written,  printed  or  published 
in  any  way.  And  a  letter  is  deemed  to  be  published  both  where 
it  is  posted  and  where  it  is  received  and  opened.*  In  the  case 
of  an  inferior  court,  the  whole  cause  of  action  must,  as  a  rule, 
arise  within  its  jurisdiction.'  So  an  inferior  court  will  not  have 
jurisdiction  unless  both  the  publication  and  the  special  damage 
occurred  within  its  district.*  But  in  a  superior  court  it  is 
prima  facie  sufficient  if  either  the  publication  or  the  consequent 
special  damage  occurred  within  its  jurisdiction.^ 

2.  Statute  Si  Limitatioiui. — Whenever  the  words  are  actionable 
only  by  reason  of  special  damage,  the  time  does  not  begin  to  run 
till  the  damage  has  actually  been  sustained.^  In  all  other  cases 
the  time  runs  from  the  date  of  publication,  unless  indeed  the 
party  then  entitled  to  bring  the  action  be  under  any  disability,  or 
be  beyond  the  seas.''  But  if  once  such  disability  be  removed, 
and  the  time  begin  to  run,  nothing  afterwards  can  stop  it.® 

But  the  publication  relied  on  to  oust  the  statute  need  not  be 
the  original  or  substantial  publication.^ 

Singer  Mfg.  Co.  v.  Domestic  Sewing  restraining  any   publication,  lias  been 

Machine  Co.,  49  Ga.  70;  15  Am.  Rep.  upon  tiie  principle  of  protecting    the 

674;  Wetmore  v,  Scovell,  3  Edw.  (N.  right  of  property, 

Y.)  Ch.    515;    N.   Y.    etc.    Guardian  Where  a  defendant,  who  had  been  in 

Soc.    V,    Roosevett,    7    Daly  (N.  Y.)  the  employ  of  the  plaintiffs  had  been 

188;    Life  Assoc,   v*  Boogher,  3  Mo.  making    statements    to    the    plaintiffs* 

App.    179;     Southey  %y,    Sherwood,    2  customers  injurious    to  tlieir  business 

Mer.  435;  Fisher  v.  Apollinaris  Co.,  L.  and  trying  to  interfere  with  their  cus- 

R.,  10  Ch.  297;  Prudential  Ins.  Co.  v,  tomers,  making  payments  to  them,  an 

Knott,   L.  K.,   10  Ch.  142  (overruling  interlocutory    injunction  was  granted 

Dixon  v.  Holden,  L.  R.,  Eq.  488,  and  restraining  him  from  doing  so.    Loog 

Springhead  Spinning  Co.  v.  Riley,  L.  v.  Bean,  41  L.  T.,  N.  S.  188;  20  Cent. 

R.,  6  Eq.  551);  Murray  v.  Benbow,  Ja-  L.  J.  13. 

cob  474,  note;  Perceval  v.  Phipps,  2  %,  R.  v,  Burdett,  4  B.  &  Aid.  95. 

Yes.  &  a,  19;  Roach  v.  Read,  2  Atk.  8.  Grold  v.  Turner  L.  R.,  10  C.  P. 

469;  Clark  V.  Freeman,  11  Beav.  112;  i49;'Allerton  v.  Archer,  X4Q£.B.  Div.  i. 

Brandreth  v.  Lance,  8  Paige  (N.  Y.)  4.   Littleboy  v.  Bright,  i  Lev.  69. 

23;  34  Am.  Dec.  368;  Maugher  v.  Dick,  B.  Bree  v.  Marescaux  (C.  A.)  72  Q. 

55  How.  (N.  Y.)  Pr.  1^2;  Anon.,  2  Atk.  B.  Div.  434. 

469;  Gee  V,  Pritchard,  2  Swanst.  402,  6.   Saunders  v,  Edwards,  i  Sid.  95; 

426;    Martin  v.  Wright,   6   Sim.   297;  Littleboy  v,  Wright,  i  Lev.  60;  Darley 

Seeley  v,  Fisher,  xi  Sim.  581;  Clark  v.  Main  Colliery  Co.  v,  Mitchell  (H.  L.), 

Freeman,  11  Beav.  112.  11  App.  Cas.  127. 

1.  Singer  M%.  Co.  v.  Domestic  Sew-  T.  Odgers  L.  &  S.  521;  21  Tac.  x,  ch. 

ing  Machine  Co.,  49  Ga.  70;  15  Am.  19,  §  7;  4  &  c  Anne,  ch.  3  (Al.,  ch.  16), 

Rep.  674.  i  19;  3  tt  4  will.  IV,  ch.  42,   (  7;  19  & 

In  Brandreth  v.  Lance,  8  Paige  (N.  20  Vict.,  ch.  97,  ^12. 

Y.)  Ch.  24;  34  Am.  Dec.  370,  Wal-  8.   Odgers  L.  &  S.  52X. 

WORTH,   Ch.,  said:  "The  utmost  extent  9.   If  any  agent  of  the  plaintiff  can 

the  court  of  chancery  has  ever  gone  in  induce  the  defendant  to  sell  him  an  old 
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3.  Fonii«r  Proceedings. — ^That  a  previous  action  has  already  been 
brought  and  damages  recovered  against  the  same  defendant  for 
the  same  words  is  a  bar  to  any  subsequent  action,  even  though 
fresh  damage  has  since  arisen  therefrom.*  For  the  jury  in  the 
former  action  must  be  taken  to  have  assessed  the  damages  once 
for  all,^  and  the  probability  or  possibility  that  this  subsequent 
damage  would  follow  should  have  been  submitted  to  their  con- 
sideration then.  Whether  this  is  so  when  the  words  are  not  ac- 
tionable in  themselves  may  be  doubted.'  So  if  the  prior  action 
was  unsuccessful,  this  will  also  be  a  bar  to  the  action ;  unless,  in- 
deed, the  plaintiff  was  only  nonsuited  on  some  technical  ground, 
and  the  judge,  in  giving  judgment  of  nonsuit,  expressly  declared 
that  it  was  a  common  Taw  nonsuit,  and  that  the  plaintiff  might 
bring  a  second  action.  But  it  must  be  clear  that  the  cause  of 
action  is  the  same  in  both  cases.^ 

So,  too,  a  previous  recovery  against  another  person  may  be  a 
bar  to  the  present  action  if  the  former  defendant  ^^s  jointly 
concerned  with  the  present  defendant  in  the  very  publication  now 
sued  on.^ 

copy  of  the  Ubel,  published  many  years  neither  alleged  that  the  words    were 

ago,  such  second  publication,  although  spoken  of  the  plaintiff  in  the  way  of  his 

contrived  by  the  plaintiff  for  the  very  trade   nor  contained    an  averment  of 

purpose,  will  be  sufficient  to  disprove  special  damage.    This  was  k€ld  to  be 

the  plea  of  the  statute  of  limitations,  no  bar  to  the  action.   "I  cannot  think,'' 

And  that  plea,  beine  once  ousted,  the  said  Crompton,  J.,  "that  the  cause  of 

jury  will  not  be  connned,  it  is  said,  to  action  in  that   record  which  contains 

that  single  publication  within  the  six  words  charging  the  plaintiff  with  felony 

years,  but  may  take   all   the    circum-  is  the  same  caus^  of  action  as    that 

stances  into  their  consideration.    Duke  in'the  present  declaration,  which  imputes 

of  Brunswick  t;.  Harmer,  14  Q.  B.  185.  a    charge    against  the    plaintiff  as    a 

1.  Fitter    v.    Veal,    12     Mod.    542;  trader.'"   Wadsworth  t;.  Bentley,  23  L. 

Campbell  v.  Butts,  3  N.  Y.  173;  Hitchln  J.,  Q.  B.  3;  17  Jur.  1077. 
V.  Campbell,  2  W.  Bl.  R.  827.  Where  the  action  is  for  words  charg- 

BTldenoe. — ^The  defendant  may  give  ing  the  plaintiffwith  having  sworn  false 

in  evidence,  under  the  general  issue,  a  on  the  trial  of  a  cause  wherein  A  was 

former  recovery  as  to  the  whole  or  a  plaintiff  and   B   defendant,    a    former 

part  of  the  actionable  words  contained  judgment  for  the  defendant  in  an  action 

in   the  plaintiff's  declaration.    Camp-  for  saying  that  the  plaintiff  had  sworn 

bell  V,  Butts,  3  Comst.  (N.  Y.)  173.  false  on  the  trial  of  a  cause  wherein  B 

8.  Gregory  v.  Williams,  i  C.  &  K.  was  plaintiff  and  A  defendant,  is  no 

568.  bar.      Hanson    v,    Veatch,    i    Blackf. 

8.   See    Townshend    v.    Hughes,    2  (Ind.)  370. 
Mod.  150;  Fitter  v.  Veal,  12  Mod.  542.        A  separate  recovery  by  a  husband,  for 

C   Odgers  L.  &  S.  521.  slanderous  words  spoken  of  him  and  his 

Where  the  declaration  in  an  action  wife,  will  not  prevent  a  separate  action 

of  slander  alleged  that  the  defendant  by  the  wife  with  her  husband  for  the 

spoke  of  the  plaintiff,  in  the  way  of  his  injury  done  to  her  by  the  same  words. 

tradey  the  words,  "He    cheated  me;"  Bash  v,  Sommer,  20  Pa.  St.  150. 
**He  is  a  thief,  and  robbed  me  of  £100;"        6.   If  A  and  B  be  in  partnership,  either 

and  contained  an  averment  of  special  as  printers  or  publishers  of  a  newspaper, 

damage,  the  defendant  pleaded  a  former  a  previous  juogment  recovered  against 

judgment  recovered  for  the  same  griev-  A  would  be  a  bar  to  any  action  against 

ances;  but  the  record  of  the  previous  B  for  the  same  libel,  even  though  the 

action  showed  the  slanderous  words  to  judgment  obtained  in  the  prior  action 

have  been,   "That  thief  is  a  villain,  a  be  not  satisfied.     (Brown  v.  Wootton, 

scoundrel,  and  a  rascal,  and  I  can  prove  Cro.  Jac.  73;  Kine  v,  Hoare,  13  M.  & 

him  a  thief  at  any  moment;"  and  it  W.  494,  504;   Duke  of  Brunswick  v. 
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4.  Change  of  Tenne. — See  Change  of  Venue,  3  Am.  &  Eng. 
Encyc.  of  Law  90. 

XXL  PliEAsnrG — 1.  Complaint. — The  complaint  should  show 
that  the  publication  applies  to  the  plaintiflf,*  that  the  words  were 
used  in  a  defamatory  sense,*  and  that  they  were  spoken  by  the 
defendant.*  The  words  in  which  the  slander  is  conveyed  must 
be  stated  in  the  complaint  in  order  that  the  court  may  judge 
whether  they  constitute  a  ground  of  action,  and  also  because  the 
defendant  is  entitled  to  know  the  precise  charge  against  him,  and 
cannot  shape  his  case  until  he  knows.^     It  is  not  sufficient  to  set 

Pepper,  2  C.  &  K.  683;  Brinsmead  v.  v,  Delp,  3  Ind.  225;  Sayre  v,  Tewett, 

Harrison,  L.  R.,7C.  P.  547;  4iL.T.,C.  12  Wend.   (N.   Y.)   135;   De   Witt   v. 

P.  190;  Munster  v.  Cox,  x  Times  L.  R.  Wright,  57  Cal.  276;  Rhodes  v.  Naglee, 

542.)     But  this  is  only  because  they  66  Cal.  680. 

ought  to  have  been  sued  jointly,  and  An  allegation,  that  the  defendant 
could  even  before  the  Judicature  act  published  a  libel,  "tending  to  blacken 
have  been  so  suedv  Where  two  are  j^t^-  the  honestv,  virtue,  integrity  and  repu- 
erally  liable,  judgment  against  one  is  no  tation  of  the  said  A  B,  and  thereby  to 
bar  to  an  action  against  the  other,  expose  him  to  public  hatred,  ridicule 
Thus,  a  previous  judgment  against  the  and  contempt,  in  which  said  false,  scan- 
proprietor  of  a  newspaper,  even  though  dalous,  malicious  and  defamatory  libel 
satisfied,  is  no  bar  to  an  action  for  the  there  were  and  are  contained  certain 
same  libel  against  the  author.  Frescoe  false,  scandalous,  malicious,  defamatory 
V,  May,  2  F.  &  F.  123.  A  fortiori  the  and  libellous  matters  of  and  concerning 
fact  that  heavy  damages  have  been  re-  the  character,  honesty,  virtue,  integrity 
covered  against  one.  newspaper  is  no  bar  and  reputation  of  the  said  A  B,"  is  a 
to  an  action  against  another  newspaper  sufficient  allegation  that  it  was  "of  and 
which  has  published  the  same  libel,  concerning  A  B."  Taylor  v.  State,  4 
The  defendant  cannot  give  evidence  in  Ga.  14. 

chief  of  such  previous  recovery  even  in  The  plaintiffs  declared  for  slanderous 

mitigation  of  damages  (Creevy  v.  Carr,  words  spoken  concerning  them  in  their 

7  C.  &  P.  64);  nor  of  the  fact  that  other  business:  **J.  F.  &  Co.*°  (meaning  the 

actions     are    pending.      Harrison     v,  plaintiffs)   "are  down."    Held  bad  on 

Pearce,  i  F.  &  F.  567;  32  L.  T.  (Old  S.)  special  demurrer,  for  the  want  of  a  di- 

298.  In  the  States,  it  seems,  no  judg-  rect    allegation    that  the  words   were 

ment  against  another  will  be  a  bar,  un-  spoken  of  and  concerning  the  plaintiffs, 

less  it  be  satisfied.    Lovejoy  v.  Murray,  Titus  v.  Follet,  2  Hill  (N.  Y.)  318. 

3  Wallace  (Supr.  Ct.)   i;    Thomas  v.  An  averment  in  a  declaration  for  li- 

Rumsay,  6  Johns.  (N.  Y.)  26;  Brown  v.  bel,  that  the  alleged  libel  was  published 

Hirley,  5  U.  C,  Q^  B.   Rep.  (Old  S.)  concerning  the  plaintiff,  is  sufficient  to 

734;  Breslin  v.  Peck,  38  Hun  (45  N.  Y.)  identify  with  him  a  person  of  the  same 

623.  name  mentioned  with  others  in  the  pub- 

1.   McCallum  v.  Lambie,  145   Mass.  lication.     Hurley  v.  Fall  River  Daily 

234;  Hakewell  v,  Ingram,  28  Eng.  &  Herald,  138  Mass.  314. 

£q.  413;  Petsch  v.  St.  Paul  Dispatch  8.  Kinyon  v.  Palmer,  18  Iowa  377; 

Print.  Co.,  40  Minn.  291;  Baldwin  v.  Snell  v.  Snow,  13  Mete.  (Mass.)  278. 

Hildreth,  14  Gray  (Mass.)  221;  Harvey  8.  Donaghet^.  Rankin,  4  Munf.  (Va.) 

V,  Coffin,  5  Blackf.  (Ind.)  566;  Dicken  261. 

V,  Shepherd,  22  Md.  399;  Cave  v.  4.  Fox  v.  Vanderbcck,  5  Cow.  (N. 
Shelor,  2  Munf.  (Va.)  103.  See  Brown  Y.)  5x3;  Bassett  v,  Spofford,  11  N.  H. 
V.  Lamberton,  2  Binn.  (ra.)  34;  Bra-  127;  Pelzer  v.  Bentsh,  67  Wis.  291; 
shear  v.  Shepherd,  Sneed  (Ky.)  249;  Simonsen  v.  Herald  Co.,  61  Wis.  626; 
McCallum  v,  Lambie,  145  Mass.  234;  Watson  v.  Music,  2  Mo.  29;  Fmnerty 
Crane  v,  O'Reilly,  11  N.  Y.  277;  De-  v.  Barker,  7  N.  Y.  Leg.  Obs.  316;  Paf- 
Witt  V.  Wright,  57  Cal.  576;  Rhodes  v,  sons  v.  Bellows,  6  N.  H.  289;  Zlig  v, 
Naglee,  66  Cal.  680;  Van  Vechten  v.  Orr,  3  Chand.(  Wis.)  26;  State  r.  Good- 
Hopkins,  5  Johns.  (N.  Y.)  211;  Hall  v.  man,  6  Rich.  (S.  Car.)  387;  Harris  v. 
Blandy,  i  Y.  &T.  480;  Parker  v.  Ray-  Warre,  4  C.  P.  D.  128;  Burns  v.  Will- 
mond,  3  Abb.  Pr.  (N.  Y.)  343;  Harper  iams,  88  N.  Car.  159;  Bagerly  v.  Johns- 
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forth  the  tenor  or  effect  of  the  words  used  by  the  defendant.* 

ton,  4  Rich.  (S.  Car.)  22;  Sullivan  v,  Tarbox,  i  Cush.  (Mass.)  66.     Compare 

White,  6  Irish  L.  Rep.  40;  Wliitaker  v,  Reg.  v.  Bradlaugh,  L.  R.,  2  Q.  B.  569; 

Freeman,    i    Dev.  271;  Taylor  v.  Mo-  People  v.  Girardin,   i  Mason  (U.S.) 

ran,  4  Mete.  (Ky.)  127;  Rex  v.  Brad-  90;  State  v.  Brown,  i  Williams  619. 

laugh,  38  Law  "Times   118;  Stener  v.  1.  Ward   v,  Clark,  2  Johns.  (N.  Y.) 

State,  17  The  Rep.  670  (Wis.);  Com.  v.  10;   Forsyth   v.  Edmiston,  5  Duer  (N. 

Wright,  I  Cush.  (Mass.)  46;  Wright  v.  Y.)  653;  s.  c,  2  Abb.  (N.  Y.)  Pr.  430; 

Clements,  3  B.  &  Aid.  503;  Gutsole  v.  Deyo  v.  Brundage,  13  How.  (N.  Y.) 

Mather,  i  M.  &  W.  495;  McDonald  v.  Pr.  221;  State  r.  Smith,  7  Lea  (Tenn.) 

Dun,  12  Low.  Can.  Rep.  J45;  Breen  v.  249;  McClintock,  4  Iowa  453;  Petsch  v, 

McDonald,  22  Up.  Can.  C.  P.  298.  St.   Paul    Dispatch    Printing  Co.,  40 

Compare  Whitney  v.  Smith,  13  Pick.  Minn.  291 ;  Newton  v.  Stubbs,  8  Mod. 
(Mass.)  364;  Lee  v,  Kane,  6  Gray  71;  Cooke  v.  Cox,  3  M.  &  S.  no; 
(Mass.)  495;  Pond  v.  Hartwell,  17  Wood  v.  Brown,  6  Taunt.  169;  Wood 
Pick.  (Mass.)  269;  Allen  v,  Perkins,  17  zu  Adam,  6  Bing.  ^i;  Wright  v.  Clem- 
Pick.  (Mass.)  369;  Grubbs  v.  Kyger,  2  ents,  3  B.  &  Aid.  503;  Saunders  v, 
McCord  (S.  Car.)  305;  Nye  v.  Otis.  8  Bate,  i  H.  &  N.  402;  Solomon  v.  Law- 
Mass.  122;  Zimmerman  v,  McMakin,  son,  8  Q^^  B.  823.  So,  too,  in  cases  of 
22  S.  Car.  372;  s.  c,  53  Am.  Rep.  720;  slander  of  title  the  words  must  be  set 
Stone  V.  Cooper,  2  Denio  (N.  Y.)  293.  out  verbatim,    Gutsole  v.  Mathers,  i 

In  slander,  the  complaint  must  set  M.  &  W.  495;  Ord.  19,  r.  21  does  not 

out  the  actionable  words  spoken,   not  apply;  for  the  precise  words  are  most 

simply  a  narrative  of  what  occurred  on  material.     Harris  v.  Warre,  4  C.  P.  D. 

a    certain    occasion;    and    they    must  128. 

amount  to  a  direct  charge^  not  a  mere  In  Ward  v,  Clark,  2  Johns.  (N.  y.) 

suspicion  of  the    commission   of   the  10,  Tomkins,  J.,  said:  *ut  is  not  alleged 

alleged  offence.    Bums  v.  Williams,  88  what  ■  particular    words    were  spoken; 

N.  Car.  159.  nor  does  the  plaintiff'  pretend   to  set 

In  Gutsole  V.  Mather,  i  M.&  W.  495,  forth  the  substance  of  the  expressions 

the  precise  words  were  not  set  out,  but  of  which  he  complains.     No  practice, 

merely  the  effect  of  them,  the  declara-  ancient  or  modern,  warrants  this  form 

tion  alleging  that  the  defendant  wrong-  of  pleading.      The    plaintiff   contents 

fully,  etc.  represented   in  the  presence  himself  with  drawing  his  own  inference 

and  hearing  of  divers  persons  (naming  from  the  declarations  made,  and  alleges 

them)  that  said  tulips  were  stolen  prop-  such  inference  without   apprising  the 

erty.    On  motion  in  arrest  of  judgment  defendant  of  the  words  or  substance  of 

the  declaration  was  held  to  be  bad  for  the  words   spoken.    The  rule  of  evi- 

not  setting  out  the  words  verbatim,  dence  in  actions  of  slander,  formerly 

The  declaration  must  profess  to  set  was,  that  the  plaintifi"  must  prove  the 

out   the  very  words    published;   it   is  precise  words;  and  that  rule  has  been 

not  sufficient  to  allege  them  to  be  *in  no  further  relaxed  and  to  admit  proof 

substance  as  follows."  Bagley  v,  Johns-  of  the    substance  of   the  words   laid, 

ton,  4  Rich.  22.  With  respect  to  declaring,  it  has  been 

The  very  words    are  the  facts,  and  repeatedly     resolved     that    it    is    not 

must  be  pleaded.    Harris  v,  Warre,  4  sufficient  to  set  forth   the  tenor,  effect 

C.  P.  Div.  128.  or  import  of  the  words  used.    Newton 

In     Whitney     v.    Smith,    13    Pick.  v.  Stubbs,  3   Mod.  72;    Hale  v,  Cran- 

(Mass.)  364,  it  was  keld  that  the  plain-  field,  Cro.  Eliz.  645.'* 

tiff'  may  set    forth  in  his   declaration  In  Com.  v.  Wright,  i  Cush.  (Mass.) 

either  the  words  spoken  or  the  sub-  46,  it  was  held,  that  the  word  "tenor" 

stance  of  them.    Lee  v.  Kane,  6  Gray  imports  an  exact  copy.     See  Wright  v. 

(Mass.)  495.  Clements,   3   B.  &  Aid.  503;   Rex   v. 

Obtoene    Language. — Vulgar    words  Powell,  i  Leach  C.  C.  77. 

not    essential    to   the    right  of   action  The  words  according  to  the  purport 

should  not  be  inserted  in  the  declara-  and  effect,  and  in  substance  in  an  in- 

tion.      Stevens    v.    Handley,    Wright  dictment  for  libel,  do  not  import  that 

(Ohio)    121.    See  Com.   f.  Tarbox,  i  the  very  words  are  set  out.    Cora.  v. 

Cush.    (Mass.)    66.    But  in  such  case  Wright,   i  Cush.  (Mass.)  46;  Ford  v. 

the  reason  for  the  omission  should  be  Bennett,    i    Ld.    Raym.    4x5;  Rex  v. 

stated    in    the   indictment.      Com.    v.  Beare,  2  Salk.  4x7;  Wood  v.  Brown,  6 
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Where  a  libellous  charge  is  coatained  in  an  article  published 
in  a  newspaper,  a  complaint  in  an  action  for  the  libel  need  set 
out  only  so  much  of  the  article  as  contains  the  libeL^  So  in 
slander  it  may  not  be  necessary  to  allege  in  the  complaint  all  that 
was  said.  It  cannot  be  regarded  as  irrelevant  for  the  plaintiff  to 
allege  the  facts  which  upon  the  trial  he  would  be  allowed  to 
prove.*  Enough  must  be  set  forth  to  show  the  sense  and  con- 
nection in  which  the  words  set  forth  were  used.^  Where  spoken 
words  are  claimed  to  be  actionable  because  tending  to  prejudice 
the  plaintiff  in  his  business,  the  complaint  must  set  forth  the 
business  in  which  he  was  injured  or  concerning  which  the  words 
were  spoken,  and  must  claim  damages  on  account  of  such 
injury.* 

So  when  it  is  made  a  crime  to  publish  certain  defamatory  words 
of  another,  the  declaration  must  charge  the  defendant  with  the 
crime,*  that  the  defendant  by  speaking  the  words  intended  to 
have  it  understood  and  believed  that  the  words  imputed  a 
crime.® 

a.  Uniting  Causes  of  Action. — In  actions  for  libel  or 
slander,  the  plaintiff  may  unite  in  one  complaint  a  cause  of  ac- 
tion for  slander  of  title  or  malicious  prosecution  or  false  impris- 
onment.''^ But  not  injury  to  real  property  ^  or  assault  and  bat- 
tery.® 

Taunt  169; Cooke V. Cox, 3 M.& S.I lo;  Wood  v,  Scott,  13   Vt.  42;  ComeUus 

Bagl^  V,  Johnson,  4  Rich.  (S.  Car.)  v,  Vanslyck,    21    Wend.  (N.  Y.)   70; 

22;   Bassett  v.  SpofTord,  11  N.  H.  127;  Smith  v.  GafTard,  33  Ala.  168;  Brown 

Rex  V.  May,  i  Doug.  193;  ChurchiU  v.  v.  Brown,  2  Shep.  (Me.)  317;  State  r. 

Kimbell,  3  Ohio  400;  Zeig  v,  Ort,  3  White,  6Ired.  (N.  Car.)  418;  Wilson  v. 

Chand.  (Wis.)  26;  Watson  v.  Music,  Beighler,  4  Iowa  427. 
2  Miss.  29,  7.  Martin  v.  Mattison,  8   Abb.  Pr. 

1.  Blethen  v,  Stewart,  42  N.  W.  Rep.  (N.  Y.)  3;  Hull  v.  Vreeland,  42  Barb. 


(Minn.)  932;  Weir  v.  Hoss,  6  Ala.  881;  (N.  Y.)  543;  Shore  v.  Smith,  15  Ohio 

Spencer    v,    McMasters,    x6  III.  405;  St.  173;   Manning  v.  Fitzherbert,  Cro. 

Buckingham  v,  Murray,  2  Car.  &  P.  Car.  271;   King  v.  Waring,  c  Esp.  13; 

46;  Lidman  v.  Mayo,  i  RoUe  R.  429;  Brooks  xk  Harrison,  ox  N.  Y.83;  Dele- 


Rex  V,  Breveton,  8  Mod.  329;   Culver  gal   v,  Highley,  3    Bing.    N.  C.  950; 

V.  Van  Auden,  4  Abb.  Pr.  (N.  Y.)  374;  Noonan  v.  Orton,  32  Wis.  106;  Watts 

Walsh  V,  Henderson,  4  Jr.  L.  R.  34;  v,  Hilton,  3  Hun  (N.  Y.)  606;  Miles  v. 

Wallis  V,  Walker  (Tex.),  n  S.  W.  Rep.  Oldfield,  4  Yeates  (Pa.)  423. 

123.  Causes  of  action  for  slander  and  for 

2.  Deyo  v.   Brundage,  13  How.  Pr.  an  injury  to  character  by  a  false  and 

(N.  Y.)  221.  malicious  charge  under  oath  before  a 

8.  Towns.  L.  &  S.,  %  334;  Edgerly  v.  grand  jury,  may  be  united  in  one  com- 

Swain,  32  N.  H.  478.  plaint.    Hull  v.  Vreeland,  ^  Barb.  (N. 

4.  Geary  v.  Bennett,  65  Wis.  554.  V.)   543;   Martin   v.  Mattison,  8  Abb. 

5.  Tebbetts    v.    Godlng,     9     Gray  Pr.   (N.  Y.)  3;    Miles  v,  Oldfield,  4 
(Mass.)  254.  Yeates  (Pa.)  423;  Shore  v.  Smith,  15 

In  a  declaration  for  slander,  in  charg-  Ohio  St.  173.    See  Malicious  Pros- 

ing  the  plaintiff  with  perjury  in  another  ecution. 

State,  it  must  be  averred  that,  by  the  8.  Towns.   S.  &  L.,  §  347;  Dodge  r. 

laws  of  such  othdr  State,  perjury  is  an  Colby,  108  N.  Y.  445. 

offence    to    which    is    annexed  an  in-  9.  Anderson   v.   Hill,  53  Barb.   (N. 

famous  punishment.     Sparrow  v,  Msiy-  Y.)  238;  overruling  Brewer  t'.  Temple, 

nard,  8Jones  L.  (N.  Car.)  195.  nj    How.  Pr.    (N.  Y.)  286;    Levy  v. 

6.  Long  V.  Musgrove,  75  Ala.  158;  (jinsburg,  N.  Y.  City  Court,  Nov.  1885. 
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Different  sets  of  words,  importing  the  same  charge  laid,  as 
spoken  at  the  same  time,  may  be  included  in  the  same  count.^ 
So  it  is  proper  to  include  in  a  single  count  words  spoken  at  dif- 
ferent times,  and  to  different  persons,  in  relation  to  the  same 
subject.* 

When  a  declaration  for  slander  contains  more  than  one  count, 
and  each  count  sets  forth  a  distinct  and  separate  slander,  if  either 
of  the  counts  alleges  words  which  are  not  of  themselves  action- 
able, the  declaration  must  allege  some  special  damage  as  result- 
ing from  those  particular  words ;  otherwise,  such  count  will  be 
held  bad  on  a  general  demurrer.^ 

b.  Parties. — A  cause  of  action  in  a  plaintiff  singly  for  slander 
of  him  in  his  partnership  business  cannot  be  joined  with  a  cause 
of  action  in  him  and  his  partners  jointly.^  So  a  joint  action  for 
slander  cannot  be  maintained  against  two  or  more  persons.^  If 
the  same  slanderous  words  be  at  the  same  time  spoken  of  several 
parties,  each  must  seek  a  separate  remedy.^ 

1.  Rathbun  v.  Emigh,  6  Wend.  (N.  It  is  allowable  to  include  in  tlie  same 

Y.)   407;  Dioyt  V.  Tanner,  20   Wend,  declaration  divers  dlBtinct  words  of  slan- 

<N.  V.)  19J;  Milligan  t;.  Thorn,  6  Wend,  der  of  diflferent  import.    Hail  v.  Nees, 

(N.  Y.)  412;   Hoyt  V.  Smitli,   32  Vt  37  111.  411. 

304;    Churchill    V,   Kimble,   3    riarm.  A  complaint  containing  two  uncon- 

(Ohio)  409.  nected  alleged  causes  of  action  against 

Where,  in  one  conversation,  various  different  persons  is  demurrable.  Bums 

expressions  are  used,  all  imputing  tlie  v,  Williams,  88  N.  Car.  157. 

same  crime,  only  one  action  of  slander  8.  Holton    v*   Muzzy,     30   Vt.  365; 

can  be  brought  thereon;  each  separate  Christal  v,  Craiz,  80  Mo.  307. 

remark  is  not  cause  for  a  separate  ac-  4.  Towns.  S.  &  L.,  4  347;  Robinson 

tion.    Coleman  v.  Playsted,  36  Barb.  v.  Merchant,  7  Q^  B.  91^ 

(N.  Y.)  26.  5.  Hinkle  v.  Davenport,  38  Iowa  3c; 

A  count  of  a  petition  in  an  action  for  Gilbert  v.  Crystal  Fountain  Lodge,  80 

slander  which  sets  out  the  entire  con-  Ga.  284,  905;  Donaghue  v,  Gany,  53 

versation   in    which    the   slander  was  Conn.  43;  Carrier  v,  Garrant,  23  Up. 

spoken,  contains  only  one  cause  of  ac-  Can.,  C.  P.  R.  276;  Burratt  v.  Collins, 

tion  although  the  conversation  consists  10  Moore  4CI ;  Chamberlain  v.  White, 

of  several  parts,  each  of  which  is  ac-  Cro.  Jac.  ^7;   State  v.  Roulstone,  3 

tionable.     Cracraft    v.     Cochran,    16  Sneed  (Tenn.)   107;  Chamberlaine  v, 

Iowa  joi.  Willmore,  Palm.  313;  Forsyth  v.  Ed- 

%,  Hoyt  V.  Smith,  32  Vt.  304;  Lewis  minston,  2  Abb.  Pr.  (N.  Y.)  431;  Webb 

V.  McDaniel,  82  Mo.  577;  Rice  v.  Cot-  v.  Cecil,  9  B.   Mon.    (Ky.)   198.     See 

trel,  5  R.  I.  340.     Compare  Hughes  v.  Billings  v,  Russell,  8  Boston  L.  Rep., 

Rees,    4   M.  &  W.   204;   Swinney  v,  N.  S.  699;  Lawson^s  Case,  Clayt.  17; 

Nave,  22  Ind.  178.  Tait  v.  Culbertson,  57  Barb.  (N.  Y.)  9; 

Where    counts,   in  a  complaint  for  Thomas  v.  Ramsey,  6  Johns.  (N.  Y.) 

libels,  set  forth  various  articles  which  26;  Wilson  v.  Reed,  2   F.  &  F.   149; 

are  alleged  to  have   been  falsely  and  Burcher  x).  Orchard,  Style  349;  Swithfn 

maliciously  published  by  the  defendant,  v.    Vincent,   2    Wils.    227;    Harris  t;. 

in  a  public  newspaper,  and  which  arti-  Huntington,  Tyler  (Vt.)  147. 

cles  reflect  upon   the  plaintiff  and  his  6.  Hinkle  v.  Davenport,  38  Iowa  35; 

business,  and  his  management  of  it,  and  Robinett  v.  McDonald,  65  Cal.  611. 

tend  to  injure  him  in  his  business,  and  Husband  and  Wilis. — The  husband  is 

are  therefore  libellous,  if  false  and  ma-  liable  in  damages  equally  with  the  wife 

licious,  such  counts  are  good;  and  the  for   slanderous  words  spoken  by  her, 

objection  that  the  verdict  is  in  part  and  a  general  judgment  may  be  ren- 

founded    upon    counts    which  do  not  dered  against  both,  but  requiring  that 

state    a   cause  of  action   will  not  lie.  her  separate  estate  be  first  exhausted 

Fry  V,  Bennett,  28  N.  Y.  324.  before  sale  of  the  husband's,  to  satisfy 
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Where  several  are  included  in  the  same  libel,  they  may  each 
maintain  a  separate  action  for  the  injury.^  But  where  a  publica- 
tion affects  a  class  of  persons,  no  individual  of  that  class  can  sus- 
tain an  action  for  the  publication.^ 

All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to 
any  relief  claimed  is  alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative.  And  judgment  may  be  given  for  such  one 
or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief, 
for  such  relief  as  he  or  they  may  be  entitled  to,  without  any 
amendment.  But  the  defendant,  though  unsuccessful,  shall  be 
entitled  to  his  costs  occasioned  by  so  joining  any  person  who 
shall  not  be  found  entitled  to  relief,  unless  the  court  or  a  judge 
in  disposing  of  the  costs  shall  otherwise  direct.' 

In  an  action  for  libel,  all  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment  may  be 
given  against  such  one  or  more  of  the  defendants  as  may  be 
found  to  be  liable,  according  to  their  respective  liabilities,  without 
any  amendment.* 

c.  Colloquium,^ — If  the  words  complained  of  in  slander  derive 
their  slanderous  import  from  extrinsic  facts,  the  complaint  must 
aver  those  facts  and  connect  them  by  a  colloquium  with  the 
words  laid.*  But  where  words  charged  to  have  been  spoken  are 
unequivocal,  and  convey  a  direct  imputation  of  crime,  or  are 

the  judnnent.    Zeliff  v.  Jennings,   6i  cation,  cannot  be  held  liable.    Robinett 

Tex.  458;  Tait  v.  Culbertson,  57  Barb.  v.  McDonald,  65  Cal.  611. 

(N.  Y.)  9.  B.  BI086    V,  Tobejr,  2  Pick.  (Mass.) 

But  there  must  be  separate  actions  320;  Fowle  v,  Robbins,  12  Mass.  498; 

for  words  spoken  by  a  husband  and  a  Linnville  v.  Earlywine,  4  Blackf.  (Ind.) 

wife.    Malone  v.  Stilwell,  15  Abb.  Pr.  470;    Carter     v.    Andrews,    16    Pick. 

(N.Y.)  425;  Swithin  i;.Vincent,2  Wlls.  (Mass.)  i.     See  also  Nve  v,   Otis,   8 

227;  Penters  v.  England,  i  McCiord  (S.  Mass.   122;   Com.  v.  Child,   13   Pick. 

Car.)  14.  (Mass.)    198;    Tebbetts  v.  Coding,  9 

So,  a  company  or  corporation  can  Gray  (Mass.)  254;  Com.  v.  SnelHng,  15 

sue  even  one  of  their  own  members  for  Pick.  (Mass.)  2331;  Edgerly  r.  Swain, 

a  libel  relating  to  their  management  of  32  N.  H.  478;  Sanderson  v,  Hubbard, 

their  business.     Williams  v.  Beaumont,  14  Vt.  462;  Ryan  v.  Madden,  12  Vt. 

10  Bing.  260;   Metropolitan   Omnibus  51;    Stanley  v,    Brit,    i    Mart.  &  Y. 

Co.  V.  Hawkins,  4  H.  &  N.  87.  (Tenn.)  222;  Harris  v.  Burley,  8  N.  H. 

Partners  may  sue  jointly  for  a  libel  256;  Harper  v.  Delp,  3  Ind.  225;  Dor- 
defamatory  of*  the  partnership.  Le  sey  v,  Whipps,  8  Gill  (Md.)  457;  Hall 
Fanu  V.  Malcolmson,  i  H.  L.  C.  637;  v.  Blandy,  i  Y.  &  J.  480;  Fry  v.  Ben- 
Haythom  v,  Lawson,  3  C.  &  P.  196;  nett,  5  Sandf.  (N.  Y.)  54;  Galloway  v. 
Ward  v.  Smith, 6  Bing.  749.  Courtney,  10  Rich.  L.  (S.  Car.)  414; 

1.  Smart  v.  Blanchard,  42  N.  H.  137.  Gosling  v.   Morgan,  32   Pa.   St.   273; 

Several  persons  injured  by  the  same  State  v.  Neese,  2  Tayl.  270;  Cannon  r. 
libel  must  sue  alone.  Robinett  v,  Mc-  Phillips,  2  Sneed  (Tenn.)  18^;  Lump- 
Donald,  65  Cal.  611.  kins    V,  Justice,   i   Smith  (fnd.)   322; 

«.  White  v.Delavan,i7  Wend.(N.  Y.)  Smith  v.  GafTord,  31  Ala.  54;  Caldwell 

49.    But  see  Ryckman  v,  Delavan,  25  v.  Raymond,  2  Abb.  Pr.  (N.  Y.)  19^; 

Wend.  (N.  Y.)  186.  Pike  v.  Van  Wormer,  5  How.  Pr.  (N. 

8.  Odgers  L.  &  S.  370.  Y.)  171;  Little  v.  Barlow,  26  Ga.  423; 

4.  Odgers  L.  &  S.  420.  Clay  v,  Bringham,  8  Gray  (Mass.)  161; 

Parties  not  shown  to  have  caused  or  Young  v.  Cook,  144  Mass.  38;  Berry  v. 

been  connected  with  a  libellous  publi- .  Massey,    104    Ind.   486;    Simpson    t. 
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prima  facte  z.ct\on?h\Q  per  se}  and  point  out  with  certainty  the 
person  to  whom  they  are  intended  to  apply,  no  colloquium  is 
necessary.* 

Vaughan,  2  Strobh.  (S.  Car.)  40;  Mor-  his  cook,"  it  need  not  be  averred  that  J 

gan  V.  Livingston,  2  Rich.  (S.  Car.)  S  had  any  cook.     Holt  v.  Taj  lor,  Sty. 

573;  Zimmerman  v,  McMaldn,  22  S.  66.     See  Silling  v.  Knight,  2  Bulst.  42. 

Car.  375;  Clarke  v.  Fitch,  4I  Cal.  472;  If  the  words  impute  a  charge  that  the 

Maynard  v.  Firemen*s  Fund  Ins.  Co.,  plaintiff  burnt  his  barn  with  intent  to 

47  Cal.  207.  defraud  the  insurers,  it  is  not  necessary 

In  an  action  for  slander,  the  words  to  aver  the  barn  was  insured,  nor  to 

spoken  were,  ^*He  swore  to  a  lie,*'  and  prove    that  it  was  insured.    Case  v, 

the  declaration,  undertaking  to  show  Buckley,  15  Wend.  (N.  Y.)  327. 

that  they  conveyed  an  imputation  of  To  say   of  a  woman   that  ^'she  has 

perjury,  contained  a  prefatory  averment  gone  down  the  river  with  two  whores, 

of  trial,  etc.,  an  innuendo,  and,  between  to  the  goosehouse,"  is  not  actionable, 

the  words  and  the  innuendo,  an   un-  without    a    colloquium    showing  what 

skilful  averment  of  the  colloquium,  or  kind  of  house  is  meant.  Dyer  v.  Morris, 

connection  between  the  words  and  the  4  Mo.  214. 

trial.  Testimony  was  offered  to  show  A  mother  cannot  maintain  slander 
this  connection.  Held,  that,  although  for  calling  her  daughter  a  bastard  with- 
objection  might  have  been  taken  to  the  out  a  colloquium  of  the  mother.  Max- 
declaration  bv  special  demurrer,  there  well  v.  Allison,  11  S.  &  R.  (Pa.)  34^. 
was  not  sufficient  ground  for  ordering  a  A  declaration  in  slander,  which, 
nonsuit  on  motion.  Gale  v.  Hays,  3  averring  a  colloquium  concerning  the 
Strobh.  (S.  Car.)  452.  plaintiff  and  A,  charged  the  defendant 

An  averment  in  a  declaration  for  with  saying  that  A  thinks  it  a  hard 
slander,  that  the  words  were  spoken  of  matter  to  commit  fornication  with  '*his 
the  plaintiff,  will  cure  the  want  of  a  niece"  (meaning  the  plaintiff),  was  ^e/(e/ 
colloquium  after  verdict.  Nestle  v.  sufficient,  without  an  averment  that  the 
Van  Slyck,  2  Hill  (N.  Y.)  282;  Hoyle  v.  plaintiff  was  A*s  niece.  Miller  v,  Par- 
Young,  I  Wash.  (Va.)  150.  ish,  8  Pick.  (Mass.)  384. 

1.  McGough  V.  Rhodes,  7  Eng.  Ark.  A  count  in  slander  alleging  that  the 

625;  Dorsey  v,  Whipps,  8  Gill   (Md.)  defendant  used  the  words  **you  moved 

^57;  Carroll  v.  White,  33  Barb.  (N.  Y.)  the  corner  tree;"  adding,  **the  defendant 

015;  Newell  V.  How,  31  Minn.  235.  thereby  referring  to  and  speaking  of  a 

The  colloquium  must  be  set  out,  unless  corner  tree  between  said  plaintiff  and 

the  words  spoken  import,  of  themselves,  the  survey  of  said  Chappel,"  was  held 

a  crime.     Power  t;.  Miller,  2  McCord  insufficient,  without  a  distinct  averment 

(S.  Car.)  220;  Ashbell  v.  Witt,  2  Nott  showing  that  the  words  were  used  in 

&  M.  (S.  Car.)  364.  reference  to  some  corner  tree  of  a  par- 

8.  Hall  V.  Montgomery,  8  Ala.  510;  ticular  survey.    Beswick  v.  Chappel,  8 

Thirmam  v.  Mathews,  x   Stew.  (Ala.)  B.  Mon.  (Ky.)  486. 

384;  Walrath  tr.  Nellis,  17H0W.  (N.  Y.)  A    declaration    in     slander    is    bad 

Fr.  72;  Rodebaugh  v.  Hollings worth,  6  char|png  the  defendant  with  saying  to 

Ind.  339;  Croswell  v.  Weed,  25  Wend,  the  father  of  the  plaintiff,  "you  have 

(N.  Y.)  621;  Power  v.  Miller,  2  Mc-  brought  up  your  sons  to  break  open 

Cord  (S.  Car.)  220;  Ashbell  v.  Will,  2  letters  and  steal  money   out  of  them; 

Nott  &  M.  (S.  Car.)  364;  Langton  v,  they    have    broken    open    letters  and 

Hagerty,  35  Wis.  158.  stolen  money  out  of  them;"  if  there  is 

Colloquiums  and  innuendoes  are  only  no  colloquium  averred  of  the  plaintiff, 
necessary  to  remove  uncertainty  that  or  the  sons  of  the  person  addressed; 
would  exist  as  to  persons,  or  the  mean-  although  it  is  stated,  in  the  antecedent 
ing  of  words  and  sentences  and  their  part  of  the  declaration,  that  the  plain- 
application.  Rodebaugh  v.  Hollines-  tiff  is  a  son  of  the  person  addressed, 
worth,  6  Ind.  343;  Linville  v.  Early-  Milligan  v.  Thorn,  6  Wend.  CN.  Y.) 
wine,  4  Blackf.  (Ind.)  469;  Stucker  v,  412. 

Davis,  8  Blackf.  (Ind.)  414;  Roella  v,  Buffleleney    ot — In     an    action    for 

Tallow,  7  Blackf.  (Ind.)  377;  Worth  v.  slander,  the  declaration  alleged  that  the 

Butler,  7  Blackf.  (Ind.)  251;  Hays  v.  defendant, '*in  a  certain  discourse  which 

Mitchell,  7  Blackf.  (Ind.)  117.  he  then  and  there  had  of  and  concern- 

If  one  says  of  J  S,  ''He  hath  killed  ing  the    plaintiffs,"  did  falsely  speak 
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The  words  should  be  so  laid  as  to  be  intelligible  to  a  person  of 
ordinary  capacity.*  If  the  complaint  is  sufficient  without  regard 
to  the  colloquium  and  innuendoes,  they  may  be  regarded  as  sur- 
plusage.* 

^nd  publish  **of  and  concerning  the  Swearingen  v,  Stanley,  23  Iowa  115. 

."(aid     Elizabeth*'    (one  of    the    plain-  MlsMiirt — Stieber  v.  Wenzel,  19  Mo. 

tiffs),    certain    defamatory   words    set  513. 

forth.    Held^  that  there  was  a  sufficient  Wlaoonalii. — ^The  code  dispenses  with 

statement  of  a  colloquium.    Sturtevant  the  allegations  of  "extrinsic  facts"  out- 

V.  Root,  27  N.  H.  69.  side  of  the  defamatory  matter,  such  a& 

The  omission  to  give,  in  the  coUo-  would  formerly  have  been  necessair  to 

quium„  the  Christian  name  of  the  per-  show  its  application  to  the  plaintiff  by 

son  whose   house    is  alleged   to  have  wa^  of  inducement,  and  an  averment 

been  robbed,  is  no  ground  for  arrest  of  of  innuendo  that  the  plaintiff  was  meant 

judgment.    Galloway   v.  Courtney,  10  is  sufficient.    Van  Slyke  v.  Carpenter, 

Rich.  L.  (S.  Car.)  414.  7  Wis.  173. 

Colloquium   is  sufficient  if  averring  England.— The     comgion    law    pro- 

that  words   were  intended   to  impute  cedure  act  has  abrogated  the  necessity 

dishonesty,   and    led   acquaintances  of  for  any  matter  of  inducement  in  order 

plaintiff,  who  read   it,   to  believe   him  to  show  the  defamatory  meaning  of  the 

dishonest  and  unworthy  of  employment,  language  published.     15  &  16  Vict.,  ch. 

Maynard  v.  Firemen*s  Fund  Ins.  Co.,  76;  Finlason's  Com.   Law   Proc.  Act, 

47  Cal.  207.  137.    See    Cox    v.  Cooper,  9   L.   T^ 

Mew  Jeney. — No  colloquium  is  neces-  N.  S.  329;    Hemming  v.  Gasson,  27 

sary;    the    pleader    may    attach    any  L.    J.,    Q^    B.    252;    Brembridge    v. 


meaning  he  pleases  to  the  words  pub-  Latimer,  12  Weekly  Rep.  878;   Watkin 

lished,  and  it  is  left  to  the  jury  to  say  v.  Hall,  L.  R.,  4  Q2,  B.  42;  Towns.  S. 

whether  the  meaning  is  justified  by  the  &  L.,  ^  309. 

words  and  by  the  evidence.     Hand  v.  Canada. — No  colloquium  is  necessary. 

Winton,  38  N.J.  L.  122.  Fitch  v,  Lemmon,  27  Up.   Can.  Q^B. 

Mew  York. — **It  is  not  necessary  in  an  273;    Bowers  v.    Hutchinson,    i   Aid- 
action  for  libel  or  slander  to  state  in  the  bright,  N.  S.  679. 

complaint   any    extrinsic   fact   for  the  1.   Thompson  xk  Lusk,  2  Watts  (Pa.) 

purpose  of  showing  the  application  to  17;  Tipton  v.  Kohle,  3  Watts  (Pa.)  90; 

the  plaintiff  of  the  defamatory  matter.  Cooper  v.  Bruce,  2   watts  (Pa.)   109; 

but  the   plaintiff  may  state  generally  Dolevin  v.  Wilder.  7  Rob.  (N.  Y.)  319, 

that  it  was  published  or  spoken  con-  A  declaration  in  an  action  of  libel 

cerning  him  and   if  that  allegation  is  was  Aeid  good  where  it  was  made  to 

controverted  the  plaintiff  must  estab-  appear  that  the  plaintiff  was  the  actor 

lish  it  on  the  trial.''  Code  of  Civ.  Proc.,  in  a  transaction,  which  was  substan- 

§  C35.  tially  set  forth,  and  that  he  conducted 

The  only  change  made  by  the  code  it  under  a  certain  name  or  style,  and  it 
in  this  respect  is  to  dispense  with  such  was  also  made  intelligible  that  the  de- 
averments  of  extrinsic  facts,  showing  fendant,  by  the  alleged  libellous  publi- 
the  applicability  of  the  slander  to  the  cation,  intended  to  cause  it  to  be  be- 
plaintiif.  It  is  still  necessary  as  it  lieved  that  the  plaintiff  conducted 
formerly  was  to  aver  and  prove  any  fraudulently  in  such  transaction,  and 
facts  necessary  to  explain  the  meaning  published  the  alleged  libel  concerning 
of  the  words  used.  It  is  also  necessary,  the  plaintiff  with  that  intent.  Chenery 
of  course,  to  allege  that  the  words  were  v,  Goodrich,  98  Mass.  224. 
spoken  of  and  concerning  the  plaintiff.  Where  the  actionable  words  are  in  the 
Dias  V.  Short,  16  How.  Pr.  (N.  Y.)  vernacular  of  the  place  of  publication 
322;  Blatsdell  v.  Raymond,  4  Abb.  Pr.  and  unambiguous,  an  allegation  that 
(N.  Y.)  446;  Foy  V.  Bennett,  5  Sandf.  they  were  understood  by  the  persons 
(N.  Y.>  54;  Wallace  v.  Bennett,  x  Abb.  who  heard  them  to  have  applied  to  the 
(N.  Y.)  N.  C.  478;  Pike  v.  Van  plaintiff  is  unnecessary.  Rhodes  v. 
Wormer,  3  How.Pr.  (N.  Y.)  171;  Car-  Naglee,  66  Cal.  677. 
roll  V,  White,  33  Barb.  (N.  Y.)  615;  2.  Cooper  v.  Greeley,  7  Den.  (N. 
Bullock  V.  Koon,  9  Cow.  (N.  Y.)  30;  Y.)  360;  Moseley  v.  Moss,  6  Gratt. 
Hallock  V.  Miller,  2  Barb.  (N.  Y.)  630.  (Va.)  534;  Com.  v.  Snelling,  15  Pick. 

IOwa.^There  is  a  similar  law  in  Iowa.  (Mass.)  335;  Harvey  v,  French,  i  Cr. 
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If  matters  of  inducement  have  been  stated  in  the  first  count 
of  the  complaint,  they  need  not,  and  should  not,  be  repeated,  but 
merely  referred  to  in  the  subsequent  counts.* 

(j)  When  Defective, — When  the  statement  of  material  facts,  in 
the  colloquium  of  a  declaration  for  slander,  is  defective  in  form, 
the  defect  cannot  be  taken  advantage  of  by  motion  in  arrest  of 
judgment.  After  verdict,  the  court  will  supply,  by  intendment, 
all  such  averments  as  may  fairly  and  reasonably  be  presumed  to 
have  been  proved,  and  which  the  general,  though  defective,  alle- 
gations of  the  declaration  embrace.* 

(2)  Words  Not  Actionable  Per  Se, — Words  not  actionable /^'rj^ 
may  be  made  actionable  by  averring  such  extrinsic  facts  as  will 
show  that  they  were  intended  to  be  slanderous,  and  were  so  un- 
derstood.* These  averments  must  be  distinctly  stated  in  the  in- 
ducement, applied  to  the  plaintiff  by  a  proper  colloquium,  with 
the  intended  and  understood  meaning  correctly  set  out  in  the  in- 

&  M.   11;  affirmed  2  Mo.  &   Sc.  591;    v.  Hall,  67  Cal.  79;  Watts  v.  Grreenleaf, 
Gage  V.  Shelton,  2  Rich.  (S.  Car.)  242;    2  Dev.  (N.  Car.)  L.  115;  Smith  v.  Gaf- 


Carter  v,  Andrews,  16  Pick.  (Mass.)  i.  fard,  31  Ala.  45;  Legg  v,  Dunlevv,  10 
Hudson  t^  Garner,  22  Mo.  423;  Rode-  Mo.  App.  461;  Goodrich  v.  Hooper,  97 
baugh  V.  Holiingsworth,  6    Ind.  339;     Mass.    i;    Beswick   v,    Chappel,  8  B. 


Krans  v.  The   Sentinel,  62   Wis.  660;  Mon.     (Ky.)     486;     Gale  v.   Hays,  3 

Gabe  v,  McGinness,  68  Ind.  538;  Cros-  Strobh.  (S.  Car.)  452;  Stone  v.  Clark, 

well  V.  Weed,  25  Wend.  (N.  Y.)62i;  21  Pick.  (Mass.)  51;  Sharpie.  Wilhite, 

Carroll  V.  White,  33  Barb.  (N.  Y.)  621.  2   Humph.    (Tenn.)  434;    Williams  -v. 

An  indictment  for  a  libel  alleged,  that  Spears,  11  Ala.  138;   rittsburgh  A.  & 

the  defendant  published,  etc.,  an  un-  M.  P.  R.  Co.  v.  McCurdy,  6  Cent.  Rep. 

lawful  and  malicious  libel,  according  to  7x9;   Casselman  v.  Winship,  3  Dakota 

the  purport  and  effect,  and  in  substance,  202;  Linville  v.   Early  wine,  4  Blackf. 

as  follows:  the  words  between  "libel"  (Ind.)  470;   Harris  v,  Burley,  8  N.  H. 

and  •*a8  follows,"  cannot  be  rejected  as  2^6;   Case  v,  Buckley,  15   Wend.   (N. 

surplusage.    Com.  v,  Wright,  i  Cush.  V.)   327;  Newell  v.  Howe,   31   Minn. 

(Mass.)   46.  235;  Bloes  v.  Toby,  2  Pick.  (M^ss.)  ^20; 

1.   Loomis  V.  Swick,  3   Wend,  (N.  Wilson  v.  Fitch,  41  Cal.  364,  472;  May- 

Y.)  203;   Abendroth   v.  Boardley,   27  nard  v.  Firemen's    Fund  Ins.  Co.,  47 

W®*    555-     See  Tindall  v,   Moore,  2  Cal.  207;  Chamberlin  v,  Vance,  51  Cal. 

Wilson  114-  75;  Nidever  v.  Hall,  67  Cal.  79. 

Averments  by  way  of  inducement  in  Words  written  of  one  alleging  that 

the  first  count  of  a  declaration  will  aid  he  was  a  supervising    architect  of  a 

a  subsequent  count  which  would  other-  building,  and  that  he  promised  to  and 

wise  be  defective  where  it  clearly  refers  did  give  the  defendants,work  thereon  for 

to  the  first  count  which  is  good.  Crook-  a  coitimission  paid  to  him  by  them,  are 

shank  v.  Gray,  20  Johns.  (N.  Y.)  3^4.  not  actionable  /er  se^  and  a  petition  in 

S.   Cass  V,  Anderson,  33    Vt.    182.  an  action  therefor,for  libel,which  fails  to 

See  Nestle  v,  San  Slyck,  2  Hill   (N.  alleee  the  extrinsic  facts  showing  their 

Y.)   282;    Hoyle  v.  Young,   i    Wash,  libellous  meaning,  is  fatally  defective. 

(Va.)  150.       '  ^gg  ^'  Dunlcavy,  80  Mo.  558;  52  Am. 

S.  Maynard  v.  Firemen's  F.  Ins.  Co.,  Rep.  512. 
34  Cal.  48;  91  Am.  Dec.  672;  Tebbetts  FtOie  Swawliif . — ^To  say  of  a  person 
V,  Goding,  9  Gray  (Mass.)  254;  Miles  that  he  swore  to  a  lie  is  not  actionable 
V,  Vanhorn,  17  Ind.  245;  70  Am.  Dec.  /tfr  m,  and  to  show  a  cause  of  action 
477;  Kinyon  v.  Palmer,  18  Iowa  377;  there  should  be  an  inducement  alleging 
Smith  V.  Gafford,  31  Ala.  45;  Robinson  that  the  words  had  reference  to  a  Judi- 
th. Drummond,  24  Ala.  174;  Stancell  v.  clal  proceeding  in  which  the  person 
Pryor,  25  Ga.  40;  Miller  v.  Maxwell,  testified  falsely.  Shinloub  v,  Ammer- 
16  Wend.  (N.  Y.)  9.  See  Perkins  v.  man,  7  Ind.  347;  Melbane  t^.  Sellars,  3 
Mitchell,  31  Barb.  (if.  Y.)  461;  Nidever  Jones  L.   (N.  Car.)  199;    Schmidt  v. 
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nuendoes.*     It  may  also  be  shown,  by  proper  averments,  that 
words,  seemingly  innocent,  and  even  commendatory  on  their  face, 

Witherick,   29  Minn.    156;   Barger  v.  plaintiff  was  guilty  of  perjury,  In  the 

Barger,  18  Pa.  St.  489;  Vaugh  r.  Ha-  taking  of  a  lawful  oath  before  McClain, 

vens,  8  Johns.  (N.  Y.)  109;  Bonner  v,  clerk  of  the  county  court."     Held^  that 

McPhail,  31  Barb.  (N.  Y.)  106;  Watson  the  declaration  showed  no  cause  of  ac- 

V,  Hampton,  2  Bibb  (Ky.)  319;  Hogan  tion,  because  it  did  not  aver  that  the 

V,  Wilmoth,  16  Gratt.  ( Va.)  »>;  Lewis  oath  was  taken  before  the  clerk,  in  a 

V,  Black,  27  Miss.  435;  Wood  v.  Scott,  matter  in  which  he  had  no  authority  to 

13  Vt.  42;   Morgan    V.    Livingston,  a  administer  the  oath.    Jones  v.  Marrs, 

Rich.     (S.    Car.)     573;     Simpson     v.  11  Humph.  (Tenn.)  314. 

Vaughan,  2  Strobh.  (S.  Car.)  ^;  Zim-  TeitHnonj  Must  tM  KattrtaL^It  is 

merman  v.  McMackin,  2a  S.  Car.  375;  not  necessary  to  show  to  what  particu- 

Knight  V.  Sharp,  24  Ark.  602;  McAn-  lar  degree  the  point  in  respect  to  which 

ally  V,  Williams,  3  Sneed  (Tenn.)  26;  a  party  is  charged  with  false  swearing 

Sanford  v.  Gaddis,  13  111.  329;  Barger  was  material  to  the  issue;  it  is  sufficient 

V,  Barger,  18  Pa.   St.  489;   Ward  f^.  if  it  be  circumsUntially  material.    Still 

Clark,  2  Johns.  (N.  Y.)   10;  Croford  v.  less  is  it  necessary  that  the  testimony 

Blisse,  a  Bulstrode  150;  Core  v.  Nor-  should  be  full  to  establish  the  issue  on 

ton,  Yelverton  28.   But  It  is  not  neces-  one  side  or  the  other  tp  make  it  mate- 

sary    that    the  inducement    allege    to  rial;  it  may  be  indispensable   In    the 

which    of    several  suits    between    the  course    of  the  trial,  and   still  fall  far 

same  parties  on  the  same  day  the  words  short  of  establishing  the  issue.    If  It 

had    reference.     Harris  v,    Purdee,    i  goes  to  prove  a  material  circumstance, 

Stew.  (Ala.)  231.  or  link  in  the  chain  of  evidence  mak> 

An    omission  of  a  colloquium  in  a  ing  out  a  cause  of  action,  or  defence,  it 

declaration  for  slander  in  charging  the  is  sufficient  to  predicate  perjury  upon, 

plaintiff  with  swearing  a  lie,  is   fatal.  Hutchins  v.  Blood,  25  Wend.  (N.  Y.) 

Palmer  v.  Hunter,  8  Mo.  5x2;  Blair  v,  4x3;    Hogan    v.    Wilmoth,   16    Gratt. 

Sharp,  I   111.   1 1 ;  Harris  v.  Woody,  9  ( Va.)  80;  Shroyer  v.  Miller,  3  W.  Va. 

Mo.  X13;  Knight  v.  Sharp,  24  Ark. '602.  158;  Witcher  v.  Richmond,  8  Humph. 

In  an  action  on  the  case  for  charging  (Tenn.)  473. 
the  plaintiff  with  having  sworn  falselv.  In  Wolbrecht  v.  Baumgarten,  26  111. 
it  is  not  necessary,  in  order  to  sustain  aoi,  it  was  held  that  a  declaration  for 
such  action,  under  the  statutes,  to  prove  slander,  charging  perjury,  need  not 
that  the  evidence  charged'  to  be  false,  aver  that  the  evidence  given  was  mate- 
was  material  to  the  issue.  Harbison  v.  rial,  as  the  statute  makes  such  language 
Shook,  41  III.  142.  actionable  fer  S€.     If  the    testimony 

In  an  action  of  slander,  where  the  given  was  not  material,  it  should  be 

words  spoken  were,  **that  the  plaintiff  shown  by  way  of  defence.    See  Harbi- 

had  spoken  falsely  in  giving  evidence,  son  v.  Shook,  41    111.  142;  Cannon  v. 

before  a  certain  justice  Johnson,  in  a  Phillips,  2  Sneed  (Tenn.)   185;  Wetsel 

trial  heard  before  him,"  It  is  not  neces-  v,  Lennen,  13  Ind.  535. 

sary  to  aver  in  the  declaration  that  the  In  Nlven  v,  Munn,  13  Johns.  (N.  Y.) 

justice  had  jurisdiction  of  the  cause  in  48,  it  was  held   that  a  declaration  in 

which  the  plaintiff  was  sworn  as  a  wit-  slander  for  charging  the  plaintiff  with 

ness,  or  that  his  testimony  was  material,  swearing  to  a  lie  as  a  witness  on  a  trial 

Both  of  these  are  presumed  until   the  in  which  it  is  not  stated  that  the  testi- 

contrary  appears.    Dalrymple  v,  Lof-  mony  was  given  upon  a  material  point, 

ton,  2  McMull.  (Ind.)  112.    See  Shel-  was  good. 

lenbarger  v.  Norris,  2    Carter  (Ind.)  Katoriality  DetermiiMd by  tlM  Court.- 

2S5;  Jones  v.  Marrs,  II  Humph.  (Tenn.)  In  slander  for  the  charge  of  perjury 

214;    Cannon    v.    Phillips,     2    Sneed  the  materiality  of  the  alleged  false  tes- 

(Tenn.)    18 c;   Bonner  v,   McPhail,  31  timony  Is  for  the  court  to  determine 

Barb.  (N.  Y.)  106;  Chapman  v.  Smith,  and   not  the  jury.      Power    v.  Price, 

13  Johns.  (N.Y.)  78.  12    Wend.   (W.   Y.)   500;   affirmed   16 

A  declaration  in  an  action  for  slan-  Wend.  (N.  Y.)  450;   Steinman  v.  Mc- 

der  charged  the  defendant  with  saying  Williams,  6  Barr.  (Pa.)  170. 

''you  have  sworn  to  a   lie,  and  I  can  1.  Works  v.  Stevens,  76  Ind.   181 ; 

prove    it    by  Joe    McClain,    and    his  Taylor  v.  Kneeland,  i   Poug.  (Mich.) 

books."     **Meaning  thereby    tliat  the  67;  Brown  v.  Brown,  14  Me.  317. 
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were  intended,  and  were  in  fact  understood,  to  convey  a  meaning 
directly  opposite  to  their  ordinary  signification.* 

(3)  Words  Actionable  Per  Se, — When  the  words  charged  are 
prima  facie  actionable,  no  averment  of  extrinsic  facts  is  neces- 
sary.*   And  special  damage  need  not  be  averred.* 

d.  Innuendo. — The  office  of  the  innuendo  is  to  explain  the 
words  spoken  and  annex  to  them  their  proper  meaning.^ 

An  innuendo  may  not  introduce  new  matter,-  or  enlarge  the 
natural  meaning  of  words.*  It  must  not  put  upon  the  defends 
ant's  words  a  construction  which  they  will  not  bear.     It  cannot 

1.  Towns.  S.  and  L.,  (§  135,  308  holding  was  that  it  may  be  fairly  said 
<^<1  323)  Emmerson  v.  Marvel,  55  that  an  innuendo  is  used  to  point  the 
Ind.  265;  Lipprant  v,  Lipprant,  52  meaning  of  the  words  used  in  view  of 
Ind.  273;  Waugh  v.  Waugh,  47  Ind.  the  occasion  and  circumstances,  and 
580;  Hart  V,  Coy,  40  Ind.  553:  Kees-  such  extraneous  matters  as  appear  from 
fine  V.  McCall,  36  Ind.  321;  Ward  v.  the  declaration.  It  operates  in  connec- 
Colyhan,  30  Ind.  395;  Harrison  v.  Find-  tion  with  the  colloquium  to  point  the 
ley,  23  Ind.  265;  Justice  v.  Kirlin,  17  true  meaning  intended  by  the  use  of 
Ind.  588.  the  words.  This  is  the  general  doctrine 

2.  Worth  V,  Butler,  7  Blackf.  (Ind.)  of  the  cases. 

251;  Robebaugh    v.   Holllngsworth,  6  The  office  of  an  innuendo  being  to 

Ind.  339;  Butler  v.  Howes,  7  Cal.  87;  explain  words  allied    to  have   been 

Perkins  v,  Mitchell,  31  Barb.  (N.  Y.)  spoken,  if  the  words  themselves  are 

461;  Lewis  V.  Black,  27  Miss.  5;  Cush.  perfectly  clear  in  their  meaning  and 

(Mass.)  425;  Broad  v.  Deuster,  8  Biss.  object,  it  is  unnecessary,  and  if  inserted 

(U.  S.)  265;  Dorsey  v.  Whipps,  8  Gill  is  mere  surplusage.    Gage  v,  Shelton,3 

(Md.)    457;    McGough    v.  Rhodes,  7  Rich.  (S.  Car.)  242. 

Eng.  (Arit.)  625;  Newell  v.  How,  «  6.  Emery  v,  Prescott,  54  Me.  389; 

Minn.  235;  Carroll  v.  White,  33  Barb.  Gosling  v.   Morgan,  32.   ra.   St.   273; 

(N.  Y.)  615;  Wilson  v.  Fitch,  41  Cal.  Weed  v.  Bibbins,  32  Barb.  (N.  Y.)3i5; 

363.  Weir  V,  Hoss,  6  Ala.  881;  Fleischmann 

In  an  action  of  slander  by  a  female,  v,  Bennett,  89  N.  Y.  231 ;  Cramer  v. 

for  saying  of  her  that  she  is  the  mother  Noonan,  4  Wis.  231 ;  Salatelle  v,  Ghio, 

of  a  mulatto  child,  she  need  not  aver  9  Mo.  App.  155;  Bradley  v,  Cramer,  59 

that  she  is  unmarried,  or  that  she  is  Wis.  309;  48  Am.  Rep.  511;  Brown  v. 

married  to  a  white  man,  or  that  she  is  a  Burnett,  xo  111.  App.  279;  Havcmeyer 

white  woman.     Smith  v,  Hamilton,  10  v.  Fuller,  60  How.  (N.  Y.)  Pr.  316; 

Rich.  L.  (S.  Car.)  44.  Thomas  v,  Croswell,  7  Johns.  (N.  Y.> 

It  is  not  necessary  to  aver  in  the  dec-  271;  McClaughry  v.  Wetmore,  6John6« 

laration    the    name  of  the  person   to  (N.  Y.)  83;   van  Vechten  v.  Hopkins,, 

whom  or  in  whose  presence  they  were  5  Johns.  (N.  Y.)  220;  Faft  v»  Howard,, 

spoken.      Ware  v,  Cartledge,  24  Ala.  i  D.  Chip.  (Vt.)  275;  Nichols  v.  Pack- 

622.  ard,  16  Vt.  83;  Brown   v.  Burnett,  lo 

S.  Butler  V,  Howes,   7  Cal.  87,  89;  Bradw.  (III.)  279;  Hays  v.  Mitchell,  7 

Scott  V.  Harbor,  18  Cal.  707.  Blackf.  (Ind.)  117;  Joralemon  v.  Pom- 

4.  Patterson    v.  Wilkinson,  55    Me.  eroy,  22  N.  J.  (2  Zab.)  271;  Patton  v.. 

42;  Patterson  v.  Edwards,  2  Gilm.  (111.)  Ward,  3    Caines'   Rep.    (N.    Y.)   76; 

720;   Cramer  v,  Noonan,  4  Wis.  231;  Sangton  v,  Hagerty,35  Wis.  151;  Gos- 

Sheridan  v.  Sheridan,  58  Vt.  504;  Cage  ling  v.  Morgan,  32  Pa.  St.  273;  Dyer  v. 

V.  Shelton,  3  Rich.  (S.  Car.)  242;  Van  Morris,  4  Mo.  215;  Peterson  v.  Sent- 

Vechten  t;.  Hopkins,  5  Johns.  (N.  Y.)  man,  37  Md.  153;  Stizell  v.  Revnolds,. 

211;  Miles  XK  Vanhorn,  17  Ind.  245.  59  Pa.  St.  488;  ratterson  v,  Wilkinson,. 

The  office  of  an  innuendo  in  pleadine  .  55  Me.  42;  'Beswick,  v.  Chappel,  8  B. 

is  to  explain  matter  alreadv  expressed,  Mon.  (Ky.)  486. 

words  doubtful  or  double  in  their  Where  words  are  not  of  themselves 
meaning,  or  which  do  not  of  themselves  actionable,  their  meaning  cannot  be  en- 
show  the  slander  intended.  Evans  v,  larfi;ed  or  extended  merely  by  an  innu- 
Tibbins,  2  Grant's  Cas.  (Pa.)  451.  endo.    Patterson  v,  Wilkinson,  55  Me» 

In  Sabin  v,  Angell,  46  Vt  740,  the  42. 
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alter  or  extend  the  sense  of  the  words,  or  make  that  certain  which 
is  in  fact  uncertain.^ 

It  cannot  extend  their  sense  beyond  their  usual  and  natural 
import  unless  something  is  put  upon  the  record  by  way  of  intro- 
ductory matter  with  which  they  can  be  connected.*  In  such 
case  words  which  are  equivocal  or  ambiguous  or  fall  short  in  their 
natural  sense  of  importing  any  libellous  chaise  may  have  fixed  to 
them  a  meaning  certain  and  defamatory  extending  beyond  their 
ordinary  import.'  An  innuendo  cannot  supply  the  place  of  a 
colloquium.^    It  must  be  supported  by  the  colloquium.^     And  it 

If  a  publication  is  libellous  and  ac-  spoken.     Shultz  v.  Chambers,  8  Watts 

tionable  on  its  face,  the  fact  that  the  in-  (Pa.)  joo;  Solomon  v.  Lawson,  8  Q. 

nuendoes  enlarge  the  meaning  of  words  B.  823.    But  if  rejecting  the  innuendo 

and  attribute  to   them  a  signification  as  surplusage  the  words  are   not  ac- 

they  will  not  bear,  does  not  render  the  tionable  /^r  se  judgment  must  be  ar- 

complaint  subject  to  demurrer.    Kraus  rested.     Gainsford    v,    Blatchford,    7 

V,  Sentinel  Co.,  60  Wis.  425.  Price    544;     Barham   v.     Nethershall, 

Under  the  rule  that  the  ofiice  of  an  Yelv.  22. 

innuendo  is  not  to  extend,  but,  in  con-  S.  Caldwell  v.  Abbey,  Hard.  (Ky.) 

nection  with  the  colloquium,  to  point  529;  Hays  v,  Mitchell,  7  Blackf.  (Ind.) 

the  meaning  intended  by  the  use  of  the  117;  Patterson  v,  Edwards,  7  111.  720; 

words,  where  the  alleged  charge  was,  Beardsley  v,  Tappan,  i  Blatchf.  (U.  S.) 

^'you  are  an  old  prostitute,'' uitereA  to  588:  Dorsey  v.  Whipps,  8  Gill  (Md.) 

a  married  woman,  an  innuendo  is  al-  355;  McCuen  v,  Ludlum,  17  N.  J.  L. 

lowable  which  states  the  meaning  to  be  12;  Evans  v,  Tibbins,  2  Grant.  (Pa.) 

that  she  was  guilty  of  the  crime  of  C as.  451;  Gosling  v.  Morgan,  32  Pa.  St. 

adultery,  if  there  is  a  proper  averment  273;   Nichols  v.   Packard,   16   Vt.  83; 

of  marriage.     Sheridan  v.  Sheridan,  58  Cramer  v.  Nooman,  4  Wis.  231;  Taft 

Vt.  504.             •  V,  Howard,  i  D.  Chip.  (Vt.)  275;  Herst 

1.  Tames  v.-Rutlech,  4  Rep.  17;  State  v.  Borbridge,  57   Pa.   St.  62;   Nott  v. 

V,  Nlott,  45  N.  J.  L.  494;   Barham  v.  Stoddard,  38  Vt  25;  Vanderlip  v.  Roe, 

Nechersole,  Yelv.  21.  23   Pa.   St.   (xi    Harr.)   82;    Lewis  v. 

In  an  action  for  a  libel  in  a  Dublin  Chapman,  x6  N.  Y.  (2  Smith)  369; 
newspaper,  the  first  count,  after  the  Walker  v.  Tribune  Co.,  29  Fed.  Rep. 
usual  prefatory  averments,  proceeded  827;  Maynard  v.  Firemen's  F.  Ins. 
thus:  *^What  possessed  Lord  H  (mean-  Co.,  34  Cal.  48;  91  Am.  Dec.  672; 
ing  thereby  the  said  Lord  Lieutenant  of  Royce  v.  Maloney,  ^j  ^^*  3^^-  Com- 
Ireland),  if  he  knew  anything  about  the  pare  Donahue  v.  Gaffy,  54  Conn.  257. 
country,  or  was  not  under  the  spell  of  4.  Stitzell  v,  Reynolds,  59  Pa.  St. 
vile  and  treacherous  influence,  to  make  488;  State  v.  Atkins,  42  Vt.  252;  Ward 
his  first  visit,  and  that  carefully  puffed,  v.  Colyhan,  30  Ind.  396;  Lmdaey  v. 
to  Long*s,  the  coachmaker  (meaning  Smith,  7  Johns.  (N.  Y.)  359;  State 
thereby  the  said  plaintiff),  the  other  v.  Henderson,  i  Rich.  (S.  Car.)  179; 
day  ?  If  mere  trade  was  his  (meaning  Fitzsimmons  v.  Cutter,  i  Aik.  33; 
thereby  the  said  Lord  Lieutenant's)  Beardsley  v,  Tappan,  i  Blatchf.  (C.  C.) 
object  he  had  several  respectable  houses  c88;  Patterson  v.  Wilkinson,  55  Me.  42; 
open  to  him  (meaning  thereby  that  the  Emery  v,  Prescott,  54  Me.  389;  Church 
house  and  place  of  business  of  the  said  v,  Bridnnan,  6  Mo.  190;  Sayre  v.  Jew- 
plaintiff  was  not  respectable,  and  that  ett,  12  Wend.  (N.  Y.)  135. 
the  said  visit  was  paid  thereto  for  po-  A  colloquium  serves  to  show  that  the 
litlcal  objects)."  Heid^  that  the  innu-  words  were  spoken  in  reference  to  the 
endo  did  not  enlarge  the  sense  of  these  matter  of  the  averment.  An  innuendo 
words,  which  were  fully  capable  of  the  is  explanatory  of  the  subject  matter 
meaning  given  to  them.  Barrett  v.  sufficiently  expressed  before,  and  it  is 
Long,  16  Eng.  Law  and  Eq.  i.  explanaton'  of  such  matter  only.    Pat- 

S.  Emery  v,  Prescott,   ^4  Me.   389;  terson  v.  Wilkinson,  55  Me.  44;  Milli- 

Shultz  v.  Chambers,  8  WatU  (Pa.)  300.  ean  v.  Thorn,  6  Wend.  (N.  Y.)   412; 

A  judgment  in  slander  will  not  be  Joralemon  v.  Pomeroy,  22  N.  J.  L.  271 ; 

arrested  because  an  innuendo  enlarges  Hanekes  v.  Hawkey,  8  East  427. 

the    natural    meaning  of    the    words  6.  Stuker  zk  Davis,  3  Blackf.  (Ind.) 
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must  always  appear  from  precedent  averments.^  An  innuendo 
cannot  be  proved.^  And  it  is  for  the  judge  to  decide  whether  a 
publication  is  capable  of  the  meaning  ascribed  to  it  by  an  innu« 
endo  and  for  the  jury  to  decide  whether  such  meaning  is.  truly 
ascribed  to  it.' 

If  the  words  are  incapable  of  the  meaning  ascribed  to  them  by 
the  innuendo,  and  ^^  prima  facie  not  actionable,  the  judge  at  the 
trial  will  stop  the  case.^  If,  however,  the  words  are  capable  of  the 
meaning  ascribed  to  them,  however  improbable  it  may  appear 
that  such  was  the  meaning  conveyed,  it  must  be  left  to  the  jury 
to  say  whether  or  no  they  were  in  fact  so  understood.'^ 

An  innuendo  must  contain  averments  of  fact  to  connect  the 
publication  with  the  plaintiff,^  but  the  application  of  the  language 

j.1^;    Taylor   v,    Kneeland,    i     Doug.  Words  CknntfUlned  of. — "We  are  re- 

(Mich.)    67:     State   v,    Henderson,    i  quested  to  state  that  the  honorary  sec- 

Rich.  (S.  Car.)    179;    Mix   v.  Wood-  retary  of  the  Tichbome  Defence  fund 

ward,  12  Conn.  262;  Clarke  v.  Fitch,  is  not  and  never  was  a  captain  in  the 

41  Cal.  473.  Royal   Artillery,  as  he  has  been  er- 

A  declaration  in  an  action  for  slan-  roneously  described."    Innuendo,  that 

der  alleged  that  the  defendant  falsely  the  plaintiff  was  an  impostor,  and  had 

and   maliciously  said  of  the  plaintiff,  falsely    and    fraudulently    represented 

"she  is  a  bad  girl,  a  very  bad  girl,  and  himself  to  be  a  captain   in  the  royal 

unworthy  to  be  employed  by  any  com-  artillery;   held  that    the    words    were 

panyin  Lowell;  meaning  thereby  that  not  reasonably  capable  of  the  defama- 

the  plaintiff  was  a  prostitute,  anci  had  tory  meaning  ascribed  to  them  by  the 

been  guilty   of   fornication,   lewdness,  innuendo,  and   nonsuited  the  plaintiff, 

lasciviousness  and  wantonness.*'     Held,  Held^  that  the  nonsuit  was  right.    Hunt 

that  the  declaration  was  insufficient  for  v.  Goodlake,  43L..  J.,  C.  P.  54. 

want  of  averments  and  a  colloquium  that  6.   Patch  v.  Tribune  Assoc.,  38  Hun 

would  warrant  the  innuendo.     Snell  v.  (N.  Y.)  368. 

Snow,  13  Mete.  (Mass.)  278.  6.  Tyler  v,  Tilloteon,  2  Hill  (N.  Y.) 

1.  Taylor    v.    Kneeland,    i    Doug.  507;  Barrows  v.  Bell,  7  Gray  (Mass.) 
(Mich.)  67.  301;  Rangier  v.  Hummel,  37   Pa.   St. 

2.  Van  Vechten  v.  Hopkins,  5  Johns.  130;  Brittain  v.  Allen,  3  Dev.  (N.  Car.) 
(N.   Y.)   211;   State  v.   Henderson,   i  L.  167. 

Rich.  (S.  Car.;  179;  Rosewell*8  Case,  3  An  innuendo  in  a  declaration  setting 

State  Trials   1058;   Fry  v.  Bennett,   5  forth  slanderous  words  spoken  of  one 

Sandf.  (N.  Y.)   66;  Blaisdell   v.  Ray-  who  "edits  the  Times,"  will  not  mean 

mond,  4  Abb.  Pr.  (N.  Y.)  454;  Johnson  "the  editor  of  the  Times,"  if  there  is  no 

V,  McDonald,  2  Up.  Can.  (JL  B.  209.  averment  connecting  the  plaintiff  with 

Where  an  averment  or  colToquium  in-  that  paper,  and  pointing  the  words  di- 

troduces  extrinsic  matter  into  the  plead-  rectly  to  him.    Tyler  v,  Tillotson,   2 

ings,  that  is  a  proper  subject  of  proof.  Hill  (N.  Y.)  507. 

Van  Vechten,  5  Johns.  (N.  Y.)  211.  Averments  were  introduced  into  the 

S.  Blagg  V,  Sturt,  10  Q^  B.  809;  Bar-  declaration  in  a  slander  suit  of  words 

rett  V,  Long,  3  H.  L.  Cas.  395;  oroome  spoken  by  the  defendant  imputing  dis- 

V,  Gosden,  i  C.  B.  728;  Hemmings  v.  honesty  to  L,  the  name  of  L  being  fol- 

Gason,  5lr.  Law  Rep.  498;  Barbanneau  lowed  by  the  innuendo,  "meaning  the 

V,    Farrell,    15   C.  B.  360;     Hays    v.  plaintiffs'  agent  and  clerk;**  but  there 

Mather,   15  Brad.  (III.)  30;  Mulligan  was  nothing  else    in  the   declaration 

V.  Cole,  10  Q^  B.  549;  Thonipson  v»  showing  any  connection  between  L  and 

Grimes,  5  Ind.  385;  Blagg  v,  Sturt,  59  the  plsuntiffs.    Held  that,  in  the  ab- 

£.  C.  L.  899;  Jenner  v.  A*Beckett,  L.  sence  of  a  direct  averment  connecting 

R.,  7  Q^  B.  II.  L  with  the  plaintiffs,  or  their  business, 

4.   Patch  V,  Tribune  Assoc.,  38  Hun  the  words  alleged  to  have  been  spoken 

(N.  Y.)  368;  Hunt  V.  Goodlake,  43  L.J.  concerning  him  were  not  actionable  In 

C.  P.  54;  Broome  v.  Gosden,  i  C.  B.  favor  of  the  plaintiffs.    Smith  v,  Hol* 

728.  lister,  32  Vt  695. 
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to  the  plaintiff  cannot  be  shown  by  innuendo  alone.*     The  libd 

.or  slander  sued  on  must  of  course  be  set  out  verbatim  in  the 

'Statement  of  claim  ;*  the  innuendo  usually  follows  it  immediately.. 

And  if  the  plaintiff  can  show  a  good  cause  of  action  either  with* 

or  without  the  alleged  meaning  he  is  entitled  to  recover.' 

(i)  When  Necessary, — When  the  words  are  ambiguous  in  them- 
selves there  must  be  innuendoes,^  but  the  innuendo  cannot  en- 
large the  ambiguous  words,  not  necessarily  of  themselves  import- 
ing a  crime  beyond  the  speaker's  intention.*  If  the  words 
charged  do  not  imply  a  criminal  charge  subject  to  infamous  pun- 
ishment, neither  an  innuendo  nor  verdict  will  help  them ;  •  but 
when  they  are  used  in  a  double  sense  the  plaintiff  may  by  an  in- 
nuendo aver  the  meaning  with  which  he  thinks  they  were  spoken^ 
and  the  jury  may  find  whether  they  were  spoken  with  that  mean- 
Where  the  persons  alleged  to  have  when  shown  by  proper  innuendoes  t€»* 
been  libelled  are  alluded  to  in  am-  have  been  applied  hy  A  to  the  testi- 
biguous  and  covert  terms,  it  is  not  monj  of  Grorge  C,  on  the  trial  of  a 
sufficient  to  aver  generally  that  the  pa-  certain  cause ^  was  a  libel  by  the  writer 
per  was  composed  and  published  *'of  on  George  C.  Coombs  v.  Rose,  8^ 
and  concerning"  the  persons  alleged  to  Blackf.  (Ind.)  i  jc. 
have  been  libelled,  with  innuendoes,  1.  Turner  v,  Merryweather,  7  C.  B. 
accompanying  the  covert  terms,  when-  2^1;  Maxwell  t^.  Allison,  11  S.  &  R« 
ever  they  occur  in  the  paper  as  set  out  (ra.)  343;  Tyler  v.  Tillotson,  2  Hill 
in  the  indictment,  that  they  meant  those  (N.  Y.)  507;  Wilson  v.  Hamilton,  9> 
persons,    or    were   allusions    to    their    Rich.  (S.  Car.)  382. 


names.  There  should  be  a  full  and  ex-  2.  Pelzer  v.  Benish,  67  Wis.  291 ;  Bas- 
plicit  averment  that  the  defendant,  un-  set  7;.  Spofford,  11  N.  H.  127;  Fox  v.. 
der  and  by  the  use  of  the  covert  terms,  Vanderbeck,  5  Co^.  (N.  Y.)  C13;  Si- 
wrote  of  and  concerning  the  persons,  monsen  v.  Herald  Co.,  61  Wis.  626^ 
etc.  State  v.  Henderson,  x  Rich.  (S.  Watson  v.  Music,  2  Mo.  29;  Barsona^ 
Car.)  179.  V.  Bellows,  6  N.  H.  289;    Finnerty  v. 


Under  a  declaration   which  alleges    Barker,  7  N.  Y.  Leg.  C5bs.  316;  State 
ceming  the  plaintiff,"  but  contains  no     Harris  v.  Warre,  4  C.  P.  D.  128.     But 


the  publication  of  a  certain  "libel  con-    v.  Groodman,  6  Rich.   (S.   Car.)  387; 


innuendoes,  colloquium  or  special  aver-  see  Lee  v.  Kane,  6  Gray  (Mass.)  495; 

ments  of  fact  to  connect  the  publica-  Whiting    v.   Smith,   13   Pick.   (Mass.) 

tion  with  the  plaintiff,  if  no  evidence  is  364;  Pond  v.  Hartwell,  17  Pick.  (Ma8S.> 

offered  to  connect  him  therewith,  ex-  269;  Allen  v.  Perkins,  17  Pick.  (Mass.)- 

cept  the  publication  itself,  the  question,  369. 

whether  the  publication  refers  to  the  8.  Watkins  v.  Hall,  L.  R^  3  C^  B. 

plaintiff,  is  for  the  court  and  not  for  the  402;  Barrett  v.  Long,  16  Eng.  Law  Sc 

jury.    Barrows  v.  Bell,  7  Gray  (Mass.)  Eq.  i. 

301.  4.  Van  Slyke  v.  Carpenter,   7  Wi«. 

On  a  trial  for  defamation  it  is  not  173;  Smith  v.  Gafford,  33  Ala.  168. 

competent  to  prove  that  the  words  were  6.  Weed   v.  Bibbins,  32   Barb.   (N. 

"spoken  of  and  concerning"  the  plain-  Y.)  315;    Moseley    v.   Moss,  6  Gratt. 

tiff.    The  innuendo  cannot  be  aided  by  (Va.)  534. 

the     opinion  of   the    witness     as    to  6.  Dottarer    v.    Bushey,   16  Pa.   $t. 

the  person  meant  by  the  defendants.  204;    Beswick  v,  Chappel,  8  B.  Mon. 

Rangier    v.   Hummel,  37   Pa.    St   R.  (Ky.)  486;  Harris  v,  Burley,  8  N.  H. 

130.  256;  Brown  v.  Brown.  2  Sheb.  (Me.> 

The  following    written  charge  was  3x7;    Watts  v,  Greenleaf,  2  Dev,  (N. 

published  by  A:  "Charge  4.   Refusing  Car.)   115;    Ramscar  v.  Gerry ^  x6  N. 

to  correct  George  C  in  his  statement  as  Y.  789;  Hall  v.  Blandy,  i  You.  &  Jer. 

a  witness  before  Esq.  B,  when  I  believe  480;     Watson    v,    Hampton,    2    Bibb 

he,  J  C,  knew  his,  George's,  statement  (Ky.)  319;  Moseley  v.  Moss,  6  Qratt. 

was  not  true."     Held^  that  this  writing,  (Va.)  534. 
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ing  or  not.^    And  where  the  words  are  not  libellous  per  se,  plain- 
tiff is  bound  by  the  meaning  alleged  in  the  innuendo.* 

(2)  Words  Obviously  Defamatory. — Where  words  are  obviously 
-defamatory  no  innuendo  is  necessary.'  No  parol  evidence  is  ad- 
missible at  the  trial  to  explain  the  meaning  of  the  words.^  If 
the  defendant  has  in  fact  injured  the  plaintiff's  reputation,  he  is 
liable,  whatever  the  intention  may  have  been.*  The  question  is 
still  of  course  for  the  jury ;  but  the  judge  will  practically  direct 
them  that  the  words  are  actionable  and  that  they  should  find  for 
the  plaintiff  on  that  issue.  Should  the  jury  perversely  refuse  to 
follow  the  judge's  direction,  a  new  trial  will  be  granted.® 

(3)  Words  Prima  Facie  Defamatory. — So  where  words  are  prima 
facie  defamatory  no  innuendo  is  necessary,  and  no  parol  evidence 
is  admissible  at  the  trial  to  explain  the  meaning  of  the  words.'' 

1.  Dottarer  v.  Bushey,  16  Pa.  St.  vertisements  of  usurers  and  quack  doc- 
soi;  Gosling  v,  Morgan,  32  Pa.  St.  tors,  and  that  the  editor  takes  respecta- 
277.  ble  advertisements  at  a  cheaper  rate  if 

2.  Johnston  v,  Morrison  (Ariz.),  the  advertisers  will  consent  to  their  ap- 
21   Pac.  Rep.  465.  pearing  in  that  page.    The  court,  how- 

WlMn  SuilLeient. — In    an    action  for  ever,  expressed  surprise  at  the  absence 

«lander,  the  innuendoes   ''meaning  to  of  some  such  innuendo  as   "meaning 

insinuate  and  falsely  represent,"  **mean-  thereby  that  the  plaintiff's  paper  was 

it' I  to  insinuate  and  be  understood,"  or  an  ill-conducted  and  low  class  journal." 

'  meaning  and  intending  to  represent,"  Russell  and  another  v,  Webster,  23  W. 

''that    the    plaintiff    had     stolen     the  R.  59. 

money  aforesaid,"  indicate  that  the  de-  Allegorical  terms  of  well  known  im- 

1     d ant's  charge  against  the  plaintiff  port  are  libellous  fer  se^  without  innu- 

>\  is  that  he  had  stolen  the  money,  and  endoes  to  explain  their  meaning;   e,  ^., 

are     therefore     sufficient.       Hoyt     v.  imputing  to  a  person  the  qualities  of 

Smith,  32  Vt.  304.     See  Dodge  v.  La-  the  "frozen  snake,"  or  calling  him  "Ju- 

cey,  2  Ind.  212;    Mix  v.  Doodward,  12  das."     Hoare   v,   Silverlock,  12   Q^,  B. 

Conn.  262;  Stucker  v.  Davis,  8  Blackf.  624. 

<Ind.)  414;  Brittain  v.  Allen,  2    Dev.  Words  complained  of:  "Thou  art  a 

<N.  Car.)  L.  120.  thief;"  no  innuendo  at  all  is  necessary, 

S.  Brittain  v.  Allen,  3  Dev.  (N.  Car.)  as  larceny  is  clearly  imputed.     Blum- 

L.  167;  Wilson  V.  Fitch,  41  Cal.  363;  ley  v.  Rose,  i  Roll.  Abr.  73;  Slowman 

Burbank  v.  Horn,  39  Me.  233;    Roella  v,  Dutton,  10  Bing.  402. 

V,  Fallow,  7  Blackf.   (Ind.)  377;    Car-  If  the  words  can  be  understood  as 

Toll  7'.  White,  33  Barb.  (N.  Y.)  615;  imputing  a  crime,  no  innuendo  is  neces- 

Gage    V.  Shelton,   3    Rich.   (S.   Car.)  sarj'.    And,  if  it  were,  an  innuendo, 

242.  "meaning  thereby  that  the  plaintiff  had 

To  write  and  publish  that  a  certain  been  guilty  of  a  criminal  offence,"  is 

woman  is  a  prostitute,  and  that  "she  is,  sufficient  without  specifying  what  jpar- 

I   understand,  under    a  patronage  or  ticular  crime  is  meant.     Webb  v.  Bea- 

protection    of"  the  plaintiff,  was  held  van,  11   Q^  B.  Div.  609;  Kinnahan  v, 

actionable  in  the  court  of  appeals  in  McCullagh,  Ir.  R.,  11  C.  L.  i;  Saunders 

New  York,  although  there  was  no  in-  v.  Edwards,  i  Sid.  95;  Francis  v.  Roose, 

nuendo  averring  that  she  was  under  the  3  M.  &  W.  xoi. 

plaintiff^s  protection  for  immoral  pur-  4.  Levi  v.  Milne,  4  Bing.  195. 

poses.     More  v.  Bennett,  48  N.  Y.  (3  5.  O'Brien  v,  Clement,  15  Mees.  A: 


Sickels)  472;  reversing  the  judgment  of    W.  435. 

].  Levi  V,  jyiiine,  4  tsmg.  19c. 
How.  (N.  Y.)  Pr.  180;  s.  c,  48  Barb.        7.  Odgers   L.   &   S.    106;  Carroll  v. 


the  supreme  court  below,  reported  33        6.  Levi  v,  Milne,  4  Bing.  19c. 


<N.  Y.)  229.  White,  33  Barb.  (N.  Y.)  615;    Brittain 

It  is  libellous  without  any  innuendo,  v,  Allen,  3  Dev.  (N.  Car.)  L.  167. 
to  write  and  publish  that  a  newspaper  Where  the  defendant  said  to  the  plain- 
has  a  separate  page  devoted  to  the  ad-  tiff  in  the  presence  of  others,  "you  are 

469 


FkudiBf.  LIBEL  AND  SLANDER.  Oonyliiiik. 

The  judge  will  direct  the  jury  that  the  words  are  prima  facie 
actionable.^ 

Words  not  in  themselves  actionable  cannot  be  rendered  so  by 
a  mere  innuendo  without  a  prefatory  averment  of  facts  which 
made  them  slanderous.^  An  innuendo  may  bring  out  the  latent 
injurious  meaning  of  the  defendant's  words ;  and  such  innuendo 
must  distinctly  aver  that  the  words  bear  a  specific  actionable 
meaning.' 

e.  Neutral  Words. — Where  the  defendant  has  used  only 
ordinary  English  words,  the  judge  can  decide  at  once  whether 
they  are  prima  facie  actionable  or  not.*  But  where  the  words 
are  in  a  foreign  language,  or  are  technical  or  provincial  terms,  an 
innuendo  is  absolutely  necessary  to  disclose  an  actionable  mean- 
ing.^   So,  too,  an  innuendo  is  essential  where  ordinary  English 

a  thief,  a  rogue,  and  a  swindler/'  it  was  erybody/'     Homer  v.  Taunton,  5  H.  & 

held  that  the  defendant  could  not  call  a  N.  661. 

witness  to  explain  the  particular  trans-  But  so  are  ^'blackleg'*    afid    ''black 

action  which  he  had  in  his  mind  at  the  sheep,"  and  these  words  do  require  ai\ 

time,  since  he  did  not  in  any  way  ex-  innuendo.     M*Gregor  v,  Gregory,   1 1 

pressly  refer  to  it  in  the  presence  of  his  M.  &  W.  287;  O'Brien  v,  Clement,  16 

hearers.    Martin   v.  Loei,   2   F.   &  F.  M.  &  W.  166;  Barnettt;,  Allen,  i  F.  & 

6^4;  Read  v,  Ambridge,  6  C.  &  P.  308;  F.  125. 

itankinson  v,  Bilby,  x6  M.  &  W.  442.  The  declaration  alleged  that  'the  de- 

1.  Minors  v,  Leeford,  Cro.  Jac.  114;  fendant  said  of  the  plaintifF,  "he  is  a 

Penfold  V.  Wastcote,  2  Bos.  &  P.  N.  R.  thief  and  a  liar,  and  I  can   prove  it.** 

335.  Held^  that  the  words,  of  themselves,  in 

8.  Frank  v.  Dunning,  38  Wis.  270;  their  common  acceptation,  imported  a 

Roella    V.    Fallow,    7     Blackf.    (Ind.)  charge  of  larceny,  and  that  the  declara- 

377.  tion  was  sufficient  without  a  colloquium 

3.  Odgers  on  Libel  and  Slander,  100;  or  innuendo;  that  if  the  words  were 
McCuen  v.  Ludlum,  17  N.  J.  L.  12;  spoken  in  a  different  sense,  not  amount- 
Evans  V,  Tibbins,  2  Grant  Cas.  (Pa.)  ing  to  the  charge  which  they  usually 
451;  Gosling  V.  Morgan,  32  Pa  St.  62;  import,  and  were  understood  in  that 
Tail  V.  Howard,  i  D.  Chip.  (Vt.)  275;  sense  by  those  in  whose  presence  they 
Nichols  V.  Packard,  16  Vt.  83;  Cramer  were  spoken,  the  defendant  might  show 
V.  Noonan,  4  Wis.  231.  See  note  to  this  on  trial,  as  a  defence  to  the  action. 
Van  Vechten  v.  Hopkins,  in  4  Am.  Robinson  v,  Keyser,  22  N.  H.  323. 
Dec.  350,  351;  Rice  v.  Simmons,  2  5.  Pelzer  v,  Benish,  67  Wis.  291; 
Harr.  (Del.)  4x7;  31  Am.  Dec.  766;  Zlig  v.  Ort,  3  Chand.  (Wis.)  26; 
Beardsley  v.  Tappan,  iBlatchf.  (U.  Kerschbaugher  v.  Slusser,  12  Ind.  453; 
S.)  588;  Patterson  v.  Edwards,  7  111.  Warmouth  v.  Cramer,  3  Wend.  (N. 
720;  Hays  V,  Mitchell,  7  Blackf.  (Ind.)  Y.)  394;  Stechtd  v.  State,  25  Tex. 
117;  Caldwell  v.  Abbey,  Hardin  529;  App.  420;  Zenobio  v.  Axtell,  6  T.  R. 
Patterson  v.  Wilkinson j^  5^  Me.  42;  92  162. 

Am.  Dec.  568;    Dorsey  v.  Whipps,  8  Slang  Fbrases. — In  actions  for  slan- 

Gill  (Md.)  457;  Miles  v,  Vanhom,  17  der,  the  meaning  of  slang  phrases  and 

Ind.  245;  Bnttain  v.  Allen,  3  Dev,  (N.  metaphors  may  be  sufficiently  averred 

Car.)  L.  167.  in  the  innuendo,  without  a  colloquium; 

4.  M'Gregor  v,  Gregory,  11  M.  &  W.  and  the  truth  of  the  averment  is  for  the 
287;  O'Brien  v.  Clement,  16  M.  &  W,  jury  to  decide.  Vanderlip  v.  Roe,  23. 
1(56;  Homer  v.  Taunton,  5   H.  &   N.  Pa.  St.  82. 

661;    Pelzer  v,  Benish,  67   Wis.   291;  Words  complained  of:  "You  are  a 

Warmouth  v,   Cramer,  3  Wend.    (N.  hunter."      No  innuendo;    Willes,  J.^ 

Y.)  394.  nonsuited  the  plaintiff,  on  the  ground 

Pollock,  C.  B.,  thought  the  word  that  the  word  had  no  meaning  at  all^ 

''truckm aster"  required  no  innuendo  to  and  could  not,  therefore,  be  defamatory 

explain  its  meaning,  as  it  "is  composed  in  ordinary  acceptation;  and  he  refUsed 

of  two  English  words  intelligible  to  ev-  to  allow  the  plaintiff  to  be  asked  what 
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words  are  not  in  the  particular  instance  used  in  their  ordinary 
English  signification,  but  in  some  peculiar  sense.^ 

Where  the  words  are  spoken  in  a  foreign  language  the  original 
words  should  be  set  out  in  the  statement  of  claim,  and  then  an 
exact  translation  should  be  added.^  An  omission  to  set  forth  a 
translation  is  a  defect  that  may  be  remedied  by  an  amendment.' 
In  the;  case  of  slander  an  averment  was  formerly  required  to  the 
effect  that  those  who  were  present  understood  that  language.* 

And  though  such  an  averment  is  no  longer  necessary,  the  fact 
must  still  be  proved  at  the  trial.  For  if  words  be  spoken  in  a 
tongue  altogether  unknown  to  the  hearers,  no  action  lies,*  for  no 
injury  is  done  to  the  plaintiff's  reputation.  But  if  a  single  by- 
stander understood  them,  that  is  enough.  Where,  however,  the 
words  are  spoken  in  the  vernacular  of  the  place  of  publication  it 
will  be  presumed  that  the  bystanders  understood  them.®  At  the 
trial  the  correctness  of  the  translation  must  be  proved  by  a  sworn 
interpreter.'^ 

the  word  "hunter"  meant.    Aliier^  had  12   Ind.  453;  K.  v.  V.,  20   Wis.    239; 

there    been    an    innuendo  averring   a  Lettman  v.  Ritz,  3  Sandf.  (N.  Y.)  734. 

defamatory  sense  to  the  word  ^'hunter."  S.  Rohauser  v.  Schuerger,  3  Watts 

Rawlings  ei  ux,  v.  Norburj,  i   F.  &  F.  (Pa.)  28;  Zenobio  v.  Axtell,  6  T.  R. 

341.  162;  Jenkins  i'.  Phillips,  9  C.  &  P.  766; 

1.  Edgar  v.  McCutchen,  9  Mo.  768.  De  boux  v.  Le  hind,  i  Cfode  Rep.,  N. 

2.  Warmouth   v.   Cramer,  3  Wend.  S.  235. 

(N.  Y.)  394;  Kerschbaugher  v.  Slusser,  If  the  complaint  does  not,  besides  the 

12   Ind.   453.     See  Lettman  v.  Ritz,  3  original    publication,    give     an     exact 

Sandf.  (N.  Y.)  734;  Zenobio  zf.  Axtell,  translation  thereof,  but  only  the  signifi- 

6T.  R.  162;  Pelzer  v.  Benish,  67   Wis.  cation  thereof  in   English,  it  must  fur- 

291;  Stechtd   V.   State,  25  Tex.  App.  ther  allege  that  the  persons  to  whom 

420;  Zlig  V.  Ort,  3  Chand.  (Wis.)  26.  the  alleged  libel  was  published  under- 

Where    the    declaration    in   slander  stood   it  in   that  sense.     Simonsen  v. 

charges  the  defendant  with  speaking  of  Herald  Co.,  6x  Wis.  626;     Amann   v, 

the  plaintiff  certain  actionable  words  in  Damn,  8  C.  B.,  N.  S.  597;    K.  v.  H.  ao 

the  French  language,  the  plaintiff  must  Wis.  239;  91  Am.  Dec.  397. 

aver  in  his  declaration  what  he  under-  Where  words  spoken  in  German  and 

stands  to  be  the  meaning  in  English  of  in  a  German  county,  are  slanderous,  it 

the  French   words  charged;     and    he  need  not  be  averred  that  they  were  un- 

must  prove  on  the  trial,  under  the  gen-  derstood.      Bechtell  v.  Shatler,  Wright 

eral   issue,   not  only   the  speaking  of  (Ohio)  107. 

some  of  ttie  French  words  laid  which  4.  Fleetwood  v.  Curl,  Cro.  Tac.  557. 

are     actionable,     but    he    must    also  6.  Bechtell  v.  Shatler,  Wright  (Ohio) 

prove    that    the    translation    of   those  107;   Jones  v.  Daves   (Vel.  Dawkes), 

words  is  correct.     Hickley  v.Grosjean,  Cro.  Eliz.  496;  1  Roll.  Abr.   74.     See 

6  Blackf.  (Ind.)  351.  Palmer  v,  Harris,  60  Pa.  St.  156.  There 

If  the  words  are  alleged  to  have  been  can  be  no  publication  unless  the  libel- 
spoken  in  a  foreign  language,  they  must  lous  language  is  made  to  be  understood* 
be  set  out  in  that  language  and  be  fol-  and  if  words  are  spoken  in  a  foreign 
lowed  by  a  translation  into  English,  language,  there  must  be  an  averment 
and  an  allegation  of  the  correctness  of  that  the  bearers  understood  them,  but 
such  translation.  Pelzer  v.  Benish,  67  in  an  action  for  a  written  slander  in  a 
Wis.  291 .  foreign  language  a  general  averment  of 

To  set  forth  the  foreign  words  alone,  injury  thereby  to  the  plaintiff  will  be 

or  the  translation  alone  would  not  be  sufficient  especially  after  verdict.   Kfeii^ 

sufficient.      Pelzer  v.  Benish,  67  Wis.  v.  Ruff,  i  Iowa  482. 

291;  Simonsen  v.  Herald  Co.,  61  Wis.  6.  Bechtell  v.  Shatler,  Wright  (Ohio) 

626;     Hickley   f.  Grosjean,  6   Blackf.  107. 

(Ind.)  351;   kerschbaugher  r.  Slusser,  7.  Odgers  L.  &.  S.  110. 
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So  at  the  trial,  whenever  the  words  used  are  not  ordinary  Eng- 
lish, but  local,  technical,  provincial  or  obsolete  expressions,  or 
slang  or  cant  terms,  evidence  is  admissible  to  explain  their  mean- 
ing,  provided  such  meaning  has  been  properly  alleged  in  the 
statement  of  claim.  But  when  the  words  are  well  known  and  per- 
fectly intelligible  English  the  court  will  give  them  their  ordinary 
English  meaning,  unless  it  is  in  some  way  shown  that  that  mean- 
ing is  inapplicable.^ 

Wherever  the  defendant's  words  are  capable  both  of  a  harmless 
and  an  injurious  meaning,  it  will  be  a  question  for  the  jury  to 
decide  which  meaning  the  hearers  or  readers  would  on  the  occa- 
sion in  question  have  reasonably  gfiven  to  the  words.* 

/.  Publication. — An  averment  of  publication  is  indispensable.^ 
The  words  must  be  alleged  to  have  been  spoken  in  the  presence 
and  hearing  of  some  person  or  persons ;  *  but  the  omission  is 
amendable.^ 

It  is  not  necessary  to  allege  that  the  persons  present  either 
heard  or  understood  what  was  said  unless  the  words  are  in  a 
foreign  language.® 

1.  Slater  v,  Franks,  Hob.  126;  and  Burton,  3  Greene  (Iowa)  316;  Brown 
see  Coles  v,  Haviland,  Cro.  Eliz.  250;  V'  Brashier,  2  P.  &  N.  (Pa.)  114;  Shef- 
Edgar  v,  McCutchen,  9  Mo.  768.  fill  v.  Van  Deusen,  13  Gray  (Mass.)  304; 

2.  Riddell  v.  Thayer,  127  Mass.  487;  State  v^  Barnes,  32  Me.  530. 
Fitzgerald  t;.  Robinson,  112  Mass.  371;  An  allegation,  in  a  declaration  in 
SnelT  V.  Snow,  13  Mete.  (Mass.)  278;  slander,  that  the  words  were  spoken  in 
Peterson  v.  Sentman,  37  Md.  140;  Hans-  the  presence  and  hearing  of  divers  per- 
borough  V.  Stinnett,  25  Gratt.  (Va.)  sons,  or  of  certain  persons  named,  is  a 
495.  But  see  Grifllin  v.  Moore,  43  Md.  sufficient  setting  forth  of  the  publica- 
246.  tion.    Burbank    v,    Horn,    39   Me.    (4 

S.  Waistel  V.  Holman,  2  Hall  (N.  Y.)  Heath)   233.    See   Hurd   v,   Moore,  2 

172;    Watts  V.   Morgan,  50  Ind.   318;  Oreg.  85;  Brown  v.  Brashier,.  2   P.  & 

Mann   v.   Hauts,    40    Ind.    122.      See  W.  (Pa.)  1x4;  State  v.  Barnes,  32  Me. 

Sinclair  v.  Dalien  (Tex.)  11  S.  W.  Rep.  530. 

147.  The  declaration  alleged  that  the  de- 

A  complaint  for  slander  which  does  fendant  spoke  the  slanderous  words  in 

not  allege  that  the  slanderous  words  the  presence  and  hearing  of  A  and  B 

were  spoken,  uttered   or  published  by  and   divers  "other  good  citizens,"  and 

the  defendant,  is  bad  on  demurrer,  and  that  words  spoken  might  be  proved  by 

such  omission  cannot  be  supplied  by  any   person  who  heard  them,  though 

the  colloquium  or  the  innuendo.   Watts  his  name  was  not  mentioned  in  the  dec- 

V,  Morgan,  50  Ind.  318.  laration.    Bradshaw  v.  Perdue,  12  Ga. 

The    word    '^published*'    imports    a  510;  Nare  v.  Cartledge,  24  Ala.  622. 

speaking  in  the  presence  and  hearing  of  In  Indiana^  under  statute  the  com- 

others.     Drave  v.  Agan,  i  Code  R.  (N.  plaint  in  slander  need  not  all^e  that 

Y.)  114;  Wood  V.  Gilchrist,  i  Code  R.  the  words  were  published.    Guard  v. 

<N.  Y.)  117;  Watts  V.  Greenlee,  2  Dev.  Risk,  11  Ind.  150;   Hutts  v,  Hutts,  51 

(N.  Car.)  115.     Compare  Desmond  v,  Ind.  583. 

Brown,  33  Iowa  13.  In  Missouri,  it  is  sufficient  to  allege 

An  averment  that  the  defendant  **  did,  the  speaking.      Atwinger    v.    Fellner, 

in  certain  conversations  or  discourses,  46  Mo.  276;  Stieber  v.  Wensel,  19  Mo. 

utter,  publish  and  declare,"  sufficiently  5x3. 

implies  that  the  words  were  spoken  in  5.  Wood  v.  Gilchrist,  i  Code,  R.  117. 

the  presence  of  other  persons.     Hurd  v.  6.  Warmouth   v,  Cramer,   3    Wend. 

Moore,  2  Oreg.  85.  (N.  Y.)  395;  Pelzer  r.  Benish,  67  Wis. 

4.  Wood  V.  Gilchrist,  i  Code  R.  117;  291;  Palmer  v.  Harris,  60  Pa.  St.  156; 
Burbank  v.  Horn,  39  Me.  233;  Hurd  v.  Singer  v.  Bender,  64  Wis.  172:  Simon- 
Moore,  2  Oregon  89.     See   Burton  v.  sen  v.  Herald  Co.,  6x  Wis.  626;  Zlig  v. 
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In  a  declaration  for  publishing  a  libelous  article  in  a  newspaper 
it  is  not  necessary  to  aver  that  the  publication  was  made  to  divers 
persons  or  to  any  third  person ;  it  is  enough  to  aver  that  the  libel 
was  printed  and  published  in  a  newspaper.^ 

g.  Allegations  of  Time  and  Place. — The  time  and  place 
of  speaking  the  words  as  laid  in  the  declaration  are  immaterial.^ 
Where  a  libel  is  on  the  place  of  business  rather  than  plaintiff,  alle- 
gations of  special  damages  is  necessary.' 

h.  Words  Spoken  of  One's  Business  or  Profession. — 

Words  relied  on  as  actionable,  because  spoken  of  the  plaintiff  in 
his  profession,  must  be  expressly  alleged  by  proper  averments  of 
inducement  and  colloquium  to  have  been  so  spoken  of  him.^  But 
where  the  language  is  actionable  in  itself,  then,  although  it  may 
also  affect  him  in  some  occupation  or  official  capacity,  it  is  not 
necessary  to  allege  as  an  inducement  that  it  was  so  used.^ 

i.  Allegations  of  Malice. — It  is  necessary  that  there  should 
be  malice  in  the  defendant  and  an  injury  to  the  plaintiff  and  that 

Ort,  3  Chand.   (Wis.)  26;   Mielenz  v.  20th,  1881,  on  or  about  July  loth,  i88x. 

Quasdorf,  68  Iowa  726.  Held^  sufficientljr  definite,  without  fur- 

1.  Sprone  v,  Pilhbury,  72  Me.  20;  ther  particularity  as  to  persons,  place 
Hunt  v. Bennett,  4  E.D.Smith  (N.  Y.)  or  time.  Gardinier  v,  Knox,  27  Hun 
647.  (N.  Y.)  500. 

An  averment  in  libel  that  the  defend-  Where  a  count  in  a  complaint    in 

ant  "composed,  uttered,  wrote  and  sent  slander  sets  forth  the  speaking  by  the 

to  R.  Dunn  &  Co.,  in  Milwaukee,  Wis-  defendant  at  a  day  and  place  certain, 

consin  (a  commercial  agency),"  certain  actionable  words,  and  alleges  also  that 

words  concerning    the  plaintiff   suffi-  the  defendant  on  divers  days  and  times 

ciently  avers  publication  of  the  words,  between  that  day  and  the  commence- 

Benedict  v,  westover,  44  Wis.  404.  ment  of  this  suit,  spoke  the  same  words; 

A  complaint  for  libel  alleged  that  the  a  demurrer,  assigning  for  cause   that 

defendant,  on  etc.,  at  etc.,  maliciously  separate  causes  of  action  are  united,  or 

intending,  etc.,  did  write,  print  and  pub-  that  the  complaint  is  vague  and  uncer- 

lish,  and  cause  to  be  written,  printed  tain  will  not  lie.    The  words  objected 

and  published  in  a  certain  newspaper,  to   may  be  struck   out    as  redundant, 

called,"  etc.,  a  certain  false,  etc.,  libel  of  Gray  v.  Nellis,  6  How.  Pr.  (N.  Y.)  290. 

and  concerning  the  plaintiff,  etc.  Held^  An  allegation  of  a  complaint  that  on 

on  demurrer,  that  it  was  not  necessary  a  certain  day,  "as  plaintiffs  are  informed 

to  allege  that  said  newspaper  was  a  cir-  and     believe,"    defendant    spoke,    etc. 

culating  newspaper,  or  to  aver  in  detail  Held  sufficient.     Morris  v,   Lachman, 

the  manner  or  extent  of  the  publication,  68  Cal.  109. 

and  that  the  publication  was  sufficiently  S.   Kennedy  v.  Press  Pub.   Co.,  41 

alleged.  Indianapolis  Sun  Co.  t;.HorrelI,  Hun  (N.  Y.)'422. 

53  Ind.  527.  4.  Carroll  v.  White,  33  Barb.  (N.  Y.) 

2.  Hosley  v.  Brooks,  20  111.  115;  Jef-  615;  Gilbert  v.  Field,  3  Cai.  (N.  Y.)  329. 
ferries  f'.  Duncombe,  11  East  266;  Bur-  In  an  action  for  slandering  an  at- 
bank  v,  Horn,  39  Me.  233;  Patter  v.  tomey,  a  colloquium  regarding  his  pro- 
Thompson,  22  Barb.  (N.  Y.)  87;  Norris  fession  is  necessary.  Gilbert  v.  Field, 
V.  Elliott,  39    Cal.  72;    Hallowell  v.  3  Cai.  (N.  Y.)  329. 

Guntle,  82  Ind.  ^54.     See   Swinney  v.  6.   Gage  v.  Kobinson,  12   Ohio  250; 

Nave,  22  Ind.  i*ji\  McKinly  v,  Rob,  20  Spall    v,    Massey,    2    Stark    R.     559; 

Johns.  (N.  Y.)  351.  Burtch  v,  Nickerson,  17  Johns.  (N.  Y.) 

In  an  action  for  slander  the  complaint  217. 

alleged  that  the  slanderous  words  were  Where   the  language  of  the  libel  as 

spoken  at  the  town  of  Russell  in  the  pleaded  shows  on  its  face  that  it  was 

presence  of  divers  good  and  worthy  citi-  used  of  and  concerning  the  plaintiff  in 

zens  on  or  about  October  loth,  1800,  on  an  official  capacity  or  special  character, 

oraboutjulyioth,  1880,  on  or  about  July  an  express   averment    that  it  was  so 
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the  words  of  the  article  should  be  untrue.^  But  the  declaration 
need  not  aver  that  the  words  were  maliciously  spoken  where  such 
facts  are  stated  as  enable  the  court  to  infer  malice.^  An  aver- 
ment that  the  words  published  are  a  libel  is  a  sufficient  allegation 
of  falsehood  and  malice.' 

S.  Amwer. — ^Allegations  not  denied  by  defendant's  answer  are 
taken  to  be  true.^  So  admissions  made  in  the  answer  cannot  be 
retracted  on  the  trial.^  And  if  an  allegation  in  a  complaint  be 
such  that  the  defendant,  being  examined  as  a  witness,  would  not 
be  obliged  to  answer  as  to  the  truth,  he  need  not  verify  his 
answer.* 

a.  Justification. — ^The  answer  of  justification  must  admit  the 
speaking  of  the  words,''  and  where  the  charge  is  in  general  terms 
the  facts  upon  which  the  plea  is  founded  must  be  alleged.' 

used  is  unnecessary.    Stall   v,  Houde,  mond,  5  Abb.  Pr.  (N.  Y.)  144;  Goth  v. 

34  Minn.  193.  Star  Print   Co.,  14  N.  Y.  Civ.   Pro. 

1.  Thompson  v.  Powning,    15  Nev.  Rep.  3;  s.  c,  21  Abb.  (N.  Y.)   N.  C. 

195.  2x1;  Wilson  V,  Bennett,  2  N.  Y.  Civ. 

S.  Burton  v.  Beasle^,  88  Ind.  401 ;  Pro.  R.  34. 
Hunt  V.  Bennett,  19N.  Y.  173;  s.  c,  4        7.   Davis  v.   Mathews,  2  Ohio  257; 

E.    D.   Smith  (N.  V.)   647;    Root   v.  Goodman  t;.  Robb,  41  Hun  (N.  Y.)  605; 

King,  7   Cow.  (N.  Y.)  613.    See  An-  Van  Derveer  v.  Sutphin,  5   Ohio   St. 

drew  V.  Deshler,  43  N.  J.  L.  16;  Gard-  293;   Folsom   v.   Brown,  5   Foster  (N. 

ner  v.  Dyer,  5  Gray  (Mass.)  22;  Bow-  H.)  114;  Edsall  v,  Russell,  2  Dowl.  N. 

den  t;.  Bailes,  lOE  N.  Car.  612;  DtUard  S.  641;  Buddington   v,   Davis,  6  How. 

V.  Collins,  25  Gratt.  (Va.)  343;  Moor  Pr.  (N.  Y.)  402;  Porter  v.  McCreedj, 

459;  Owen  451;  Noy.  35;  Viele  v.  Gray,  i  Code  Rep.  N.  S.  88. 
10  Abb.   Pr.    (N.   Y.)  6;    Opdyke    v,        8.  Knox  v.  Commercial  Agency,  40 

Weed,  18  Abb.  Pr.  (N.  Y.)  223.  Hun  (N.  Y.)  508;  Billings  v.  Waller, 

In  White  v,  NichoUs,  3  How.  (U.  S.)  28   How.  Pr.  (N.  Y.)  97;   Attebury  v. 

266,  it  was  held  not  indispensable  to  Powell,  29  Mo.  429;  Lawton  v.  Hunt,  4 

use    the    word    •*maliciously"    in    the  Rich.  (S.  Car.)  458;  Fry  v.  Bennett,  5 

declaration.     It  is  sufficient  if  words  of  Sandf.   (N.   Y.)  ^9;  Cook  v.  Tribune 

equivalent  power  or  import  are  used.  Assoc.,  5  Blatchf.  (U.  S.)  352;  Robinson 

Compare  Taylor  v.  Kneeland,  i  Doug.  v.  Hatch,  55  How.  Pr.  (N.  Y.)  55;  Til- 

(Mtch.)  67.  son  V.  Clark,  45  Barb.   (N.   Y.)  x8i; 

A  declaration  charging  that  the  de-  Anon.,  3  How.  Pr.  (N.  Y.)  406;  Sayles 
fendant  publicly,  falsely  and  mali-  t;.Wooden,6How.  Pr.  (N.  Y.)84;  Tohn- 
ciously  slandered  the  plamtifT,  and  set-  son  v.  Stebbins,  5  Ind.  364;  Anibal  v. 
ting  out  the  language  used,  and  that  Hunter,  6  How.  Pr.  (N.  Y.)  255;  Bud- 
plaintiff  was  thereby  injured  in  his  dington  v.  Davis,  6  How.  Pr.  (N.  Y.) 
feelings,  reputation,  standing  and  busi-  401;  Sweeney  v.  Baker,  13  W.  Va.  158; 
ness  in  a  certain  sum,  which  sum  is  Holmes  v,  Catesby,  1  Taunt.  54.3;  Bur- 
claimed,  sets  out  a  good  cause  of  action,  ton  v,  Downes,  i  r  ost.  &  F.  668;  Fidler 
DouUut  %\  McManus,  37  La.  An.  800.  v.  Delavan,  20  Wend.  (N.  Y.)  57;  Jay- 

5.  Hunt  V.  Bennett,  19  N.  Y.  173;  cocks  v,  Ayres,  7  How.  Pr,  (N.  Y.) 
Root  V,  King,  7  Cow.  (N\  Y.)  613.  215;  Jones  v,  Cecil,  5  Eng.  (10  Ark.) 

4.  Gwynne  v,  Sharpe,  i  Car.  &  Mar.  502;  Brickett  v.  Davis,  21   Pick.  404; 

532;  Heming  v.  Power,  10  M.  &   W.  Wachter  v.  Q^enzer,   29  N.  Y.  547; 

567.  Mull  V,  McKnight,  67  Ind.  539;  De  Ar- 

The  inducement  is  admitted  if  not  mond  v.  Armstrong,  37  Ind.  35;  Sun- 
traversed.  Fradley  v,  Fradley,8  C.&  P.  man  v.  Brewin,  52  Ind.  140.  See  Stain- 
572.  bank    v,   Backett,  Week.    Notes  203;' 

6.  Whittemore  v.  Ware,  loi  Mass.  Jones  v,  Bewicke,  L.  R.,  5  C.  P.  32; 
352.  Behrens  v,  Allen,  8  Jur.  N.  S.  118;  Fel- 

6.  Scoville  V,  New,  12  How.  (N.  Y.)  lowes  v.  Hunter,  20  Up.  Can.  Qj,B.382. 
Pr.  319;  Clapper  v,  Fitzpatrick,  3  How.  Compare  Thrall  v.  Smiley,  9  Cal.  529. 
(N«  Y.)  Pr.  314;  Blaidsdell  v.    Ray-        Where   a  defendant   undertakes    to 
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The  defendant  may  plead  not  guilty  or  deny  the  uttering  of 
the  words,  and  as  an  additional  defence  set  up  by  way  of  justifi- 
cation that  the  words,  if  spoken,  were  true.*  But  a  plea  setting 
out  facts  to  show  that  the  alleged  libel  was  a  fair  comment  will 
not  be  allowed  with  not  guilty.*  So  a  plea  of  apology  and  pay- 
ment into  court  cannot  be  pleaded  with  not  guilty  to  the  same 
part  of  the*  declaration.* 

Where  the  charge  is  specific,  a  general  averment  in  the  answer 
of  its  truth  is  sufficient,*    See  also  JUSTIFICATION,  infra. 

b.  Notice. — ^That  the  defendant  will  prove  the  truth  of  the 
libellous  charge  in  justification  is  substituted  by  statute  in  some 
of  the  States  for  a  plea  or  answer.*  Such  notice  must  contain  all 
the  substantial  averments  of  a  special  plea ;  and  where  the  libel 
declared  on  contains  multiplicity  of  matter,  general  averments  of 
the  truth  of  the  publication,  in  order  to  avoid  prolixity  of  plead- 
ing, are  not  admissible ;  but  the  particular  acts  done,  which  the 
defendant  relies  on  as  constituting  the  charge,  must  be  set  out,  so 

justify     the    speaking    of    slanderous  of  a   full  apology  and  payment  into 

words,  it  is  not  enough  to  allege  that  he  court  of  4O6.    Held,  that  the  offering  of 

did  hear  a  third  person  speak  the  al-  an  apology  and  payment  into  court  and 

leged     slanderous     words    which    he  of  a  justification  could  be  pleaded  to- 

(plaintiflf)   repeated;   but  he    must  go  gether.     Hawkesley  v.  Bradshaw,  5  Q^ 

further  and  specifically  state  facts  show-  B.  Div.  303;  49  L.  J.,  Q^B.  333. 
ing  that  the  plaintiff  was  guilty  of  the        Where  the  defendant,  in  an  action  of 

wrong  or  crime  imputed  to  him  by  the  slander,  failing  to  procure,  under  the 

slanderous  words.     Funk  v.  Beverly,  plea  of  "Not  guilty,"  the  admission  of 

113  Ind.  190.  testimony  on  the  trial,  tending  to  prove 

1.  Buhler  v.  Wentworth,  17  Barb,  the  plaintiff  guilty  of  the  charge  of 
(N.  Y.)  649;  Payson  v,  Macomber,  3  theft  which  he  had  made  against  him, 
Allen  (Mass.)  69;  Cole  v*  Woodson,  openly  avowed  by  a  plea  of  justification, 
32  Kan.  272;  Smith  v.  Smith,  30  Pa.  St.  that  the  facts  offered  to  be  proved  justi- 
441;  Hollenbeck  v.  Clow,  9  How.  Pr.  fied  the  charge,  and  a  verdict  was  found 
(N.  Y.)  389;  Ormsby  v.  Douglas,  5  by  the  jury  for  the  plaintiff,  the  refusal 
Duer  (N.  Y.)  654;  Miller  v,  Graham,  i  of  the  court  to  admit  the  testimony  un- 
Breav.  (S.  Car.)  283;  Harper  v.  Harper,  der  the  plea  of  "Not  guilty,"  is  not 
10  Bush  (Ky.)  447;  Horton  v.  Banner,  error,  and  no  cause  for  the  reversal  of 
6  Bush  (Ky.)  596;  Obrien  t'.  Clement,  3  the  judgment  Smith  v.  Smith,  39  Pa. 
D.  &  L.  676;  Hawkesley  v.  Bradshaw,  5  St.  441. 

Q.  B.  Div.  302.  4.    Van  Wyck  v,  Guthrie,  4  Duer 

In  an  action  for  slander  the  defendant  (N.  Y.)  268;  Fitch  v,  Lemmon,  27  Up« 

may  set  up  the  defences:  First,  that  he  Can.   Q.  B.  273;  Cooper  v,  Greely,  i 

did  not  use  the  language  imputed  to  Den.  (N.  Y.)  347;  Weaver  v,  Loyd,  4 

him;  and,  second,  that  such  language  is  D.  &  B.  230.     See  Flint  v.  Pike,  6  D.  & 

true.    The  two  defences  are  not  incon-  R.  528;  Lewis  v.  Walter,  4  B.  &  Aid. 

sistent  with  each  other,  and  both  may  60c. 

be  true.    Cole  v.  Woodson,   32    Kan.  In  Kelly  v,  Tatntor,  48  How.  Pr.  (N. 

272.  Y.)  270,  the  answer  alleged   that  the 

2.  Lucan  z^.  Smith,  I  H.  &  N.481.  article-  on    which     the     complaint    is 
S.  O'Brien  7^  Clement,  15  M.  &  W.  founded,  is,  as  to  the   matters    com* 

43^.  plained  of,  true,  "according  to  the  true 

The  defendant,  in  an  action  for  a  libel  intent  and  meaning  thereof;"  held,  that 

published  in  a  newspaper,  admitted  the  the  defendant  had  the  right  to  allege 

publication    of   the    alleged  libel,  but  the  truth  as  a  defence,  and  that  the 

pleaded  that,  with  the  exception  of  cer-  mere   surplusage    of    the    last   words 

tain  innuendoes   alleged  in    the  state-  quoted  did  not  render  it  a   defective 

ment  of  claim,  the  libel  was  true.    In  pleading, 

the  alternative  he  pleaded  the  insertion  6.   Van  Derveer  v.  Sutphin,  5  Ohio 
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that  the  court  may  oetermine  whether  the  facts  warranted  the 
charge.  And  a  plea  or  notice  of  justification  must  aver  the  truth 
of  the  material  and  substantial  charges,  or  of  each  substantial  and 
libellous  charge,  in  language  as  broad  as  the  charge,  in  its  full  and 
legal  sense ;  and  although,  where  there  are  separate  and  distinct 
charges  in  the  same  libel,  it  is  allowable  in  the  same  plea  or  notice 
to  plead  the  general  issue  as  to  a  part,  and  justify  as  to  the  other 
charges,  yet  it  is  essential  that  a  plea  or  notice  should  substan- 
tially answer  the  whole  count  or  ground  of  action  declared  on.* 

c.  Mitigating  circumstances  may  be  pleaded  in  connection 
with  a  general  denial,  and  with  or  without  a  plea  of  justification.* 
But  a  defendant  cannot  set  up  mitigating  circumstances  alone 
without  any  other  answer  constituting  a  defence.' 

All  matters  which  tend  to  disprove  malice  may  be  pleaded  in 
mitigation  of  damages,  although  they  may  tend  to  prove  the 
truth  of  the  defamatory  charge.*  See  Mitigation  of  Dam- 
AGES,  infra. 


St.  293;  Bissell  V.  Cornell,  24  Wend,  court  of  appeals.  And  it  was  ie^  that 
<N.  Y.)  354;  Mitchell  v,  Borden,  8  now  a  defendant  may,  without  either 
Wend.  (N.  Y.)  570.  denying  that  he   made  the  char^re  al- 


1.   Van  Deryeer  v.  Sutphin,  5  Ohio  leged  or   professing  ta  justify  himself 

St.  293;  Brickett  v,   Dayis,    21    Pick,  for  haying  made  it,  plead  and  proye  a 

(Mass.)   404;    Shepard    v.    Merrill,  13  state  of  facts  to  show  that  the  wrong  he 

Johns.   (N.  Y.)  475;   Mitchell  f.  Bor-  has  committed  is  not  really  as  bad  as  it 

den,  8   Wend.  (N.  Y.)  570;  Bissellv.  might  otherwise  seem.    Such  a  plead- 

Cornell,  24  Wend.  (N.  Y\)  354.  ing,  as  every  lawyer  will  agree,  is  an 

8.   Bisbey  v.   Shaw,  12   N.   Y.    6^;  anomalous  thing.    The  yery  first  idea 

Dolewin  v.  Wilder,  34  How.  Pr.  (N.  we  get  of  a  pleading  on  the  part  of  a 

Y.)    488;   7   Robertson   319;   Bush  v.  defendant,  whether  it  be  called  a  plea 

Prosser,  11   N.  Y.  347;   van  Benscho-  or  an  answer,  is,  that  it  must  contain 

tenv.  Yaple,  13  How.  (N.  Y.)  Pr.  R.97;  something  that  will  either  wholly  or 

Bennett  v,  Matthews,  64  Barb.  (N.  Y.)  partially  defeat  the  plaintiff's  cause  of 

410;   Heaton  v.  Wright,  10  How.  Pr.  action.    This  is,  indeed,  the  very  defini- 

(N.  Y.)   79;    Warner  v.  Lockerby,  31  tionofa  defence.    It  is  a  full  defence 

Minn.  431.     Compare  Coe  v.  Griggs,  when  it  meets  the  whole  cause  of  ac- 

76  Mo.  619-,  Knight  v.  Foster,  39  N.  H.  tion,  and  partial  when  it  meets  but  a  part 

576;  Swift  V,  Dickerman,  31  Conn.  285.  of  the  alleged  cause  of  action.    Thus,  if 

Matters  in  mitigation  can  be  pleaded  the  action  be  upon  a  note  for  $100,  and 

only   when  the  defendant  alleges  the  the  defence  is  payment  of  half  of  the 

truth  of  the  matter  charged  as  defama-  amount,  it  is  a  good  defence  as  far  as  it 

tory.     Ay  res   v.  Covill,  18   Barb.   (N.  goes;  but  it  is  partial,  for  it  leaves  apart 

Y.)  260.  of  the  cause  of  Kction  undefended.    But, 

8.  Towns.  S.  &  L.,  ^  361 ;  Van  Ben-  if  the  action  be  for  the  conversion  of  a 

schoten  v,  Yaple,  13  How.  Pr.  (N.  Y.)  horse,  whose  value  is  alleged  to  be  $100, 

97;  Maretzek  v.  Cauldwell,  19  Abb.  Pr.  it  would   never   be  pretended  that  an 

(N.  Y.)  40;  Newman  v.  Otto,  4  Sandf.  answer    insisting    that  the  horse  was 

(N.  Y.)  660.  worth  but  $^0  is  even  a  partial  defence. 

"In  Bush  V,  Prosser  (i  Kern.  3^7),  The  cause  o^action  would  remain  wholly 
the  defendant,  in  an  action  for  slander,  undefended.  The  question  of  value 
had,  in  his  answer,  set  up,  by  way  of  would  be  important  upon  the  assess- 
defence,  a  state  of  facts  tending  to  show  ment  of  damages,  but  not  upon  the  trial 
the  truth  of  the  charge,  but  confessedly  of  any  issue.'*  Harris,  J.,  in  Van  Ben- 
falling  short  of  a  Justification.  Upon  schoten  v,  Yaple,  13  How.  Pr.  (N. 
the  trial  he  had  offered  to  prove  the  al-  Y.)  97. 

legations  in  his  answer.    The  evidence        4.   Bush  v.  Prosser,    11    N.  Y.  347; 

was  excluded  at  the  circuit.    This,  then,  Bisby  v,  Shaw,  12  N.  Y.  67;  Dolevin  v. 

was   the  point  in  judgment  before  the  Wilder,  34  How.  Pr.  (N.  Y.)  490. 
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d.  Demurrer. — The  defendant  may  demur  to  a  part  of  the 
words  laid  in  a  count  in  slander.^  But  where  a  general  demurrer 
is  interposed  to  two  distinct  causes  of  action  in  slander,  if  either 
cause  of  action  is  held  good,  the  demurrer  must  be  overruled.* 
A  demurrer  to  a  declaration  in  slander  does  not  admit  the  partic- 
ular words  spoken  to  have  been  spoken  with  the  intent  attributed 
to  them  by  the  innuendo.' 

Where  a  complaint  states  &  good  cause  of  action  against  one  of 
several  defendants,  a  common  demurrer  alleging  such  defect  must 
be  overruled.* 

The  plaintiff  may  demur  to  the  answer,*  but  such  demurrer  is 
limited  to  a  defence  consisting  of  new  matter.®  On  demurrer  to 
the  answer  for  insufficiency,  the  defendants  may  attack  the  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.'' 

e.  Counter  Claim, — One  libel  cannot  be  offset  against  an- 
other.' So  in  an  action  for  damages  for  an  assault  and  battery,  a 
libel  published  by  the  plaintiff  of  and  concerning  the  defendant 
will  not  constitute  a  counter  claim.' 

/.  Accord  and  Satisfaction. — That  plaintiff  agreed  to  ac- 
cept  certain  apologies  and  that  defendant  duly  published  them  in 
accordance  with  such  agfreement  was  held  a  bar  to  the  action.*^ 

1.  Abrams  v.  Smith,  8  Blackf.  (Ind.)  publication,  and  2nd,  matter  in  justlfica- 
95;  Wyant  V,  Smith,  5  Blackf.  (Ind.)  tion  and  excuse,  and  the  plaintiff  de- 
293.  See  McCallum  v.  Lambie,  145  murred  to  the  answer  for  insufficiency,. 
Mass.  235;  Maynard  t;.  Firemen's  specifying  as  grounds  of  demurrer  ob- 
Fund  Ins.  Co,,  34  Cal.  48.  jections  oi>fy  to  the  matter  of  justifica- 

Comfare  Root  v.  Woodruff,  6  Hill  tion   and  excuse,  and   judgment    was 

(N.   Y.)   420;   Riggs  t;.  Denniston,  3  given  for  the  plaintiff  on  the  demurrer, 

Johns.   (N.  Y.)  Cas.   198;  Sterling  v.  keldy  that  the  demurrer  had  reference 

Sherwood,  20  Johns.  (N.  Y.)  204.  only  to  the  portion  of  the  answer  ob- 

If  a  count  charge  the  defendant  with  jected  to,  and  that  by  the  judgment  the 

speaking  certain  actionable  words  and  denial  of  the  publication  was  not  struck 

also  other  words  not  actionable,  a  de-  out  of  the  answer.     Matthews  v.  Beach, 

murrer  to  the  whole  count  cannot  be  8  N.  Y.  173. 

sustained.   Cummins  v.  Butler,  3  Blackf.  6.  Maretzek  v.  Cauldwell,  19  Abb» 

(Ind.)  190.                          •  Pr.  (N.  Y.>3S. 

2.  Butler  v.  Wood,  10  How.  Pr.  (N.  1.  People  v.  Booth,  €t  ah  3  N.  Y.  397. 
Y.)  222.  8.  Seefy  v.  Col?,  30  Wright  (Ohio) 

8.  Wheeler  v.  Haynes,  i  P.  &  D.  55.  68x ;  Battell  tr,  Wallace,  30  Fed.  Rep. 

Compare  Smith  v.  Tribune  Co.,  4  229;   Fellerman  v.  Dolan,  7  Abb.  Pr. 

Bissell  477.     So    it    is    an    erroneous  (hf.  Y.)  395;  Chaffin  v.  Lynch,  83  Va. 

notion  that  by  demurring  to  a  plea  of  106. 

justification  the  plaintiff  necessarily  ad-  The  fact  that  the  publication,  though 

mits  the  truth  of  the  libellous  matter,  false,  was  an  honest  effort  to  repel  an 

for  that  which  is  well  pleaded  is  alone  accusation  made  by  the  plaintiff  against 

admitted  by  such  demurrer.    Jon6^  v,  the  defendant,  is  a  mitigating  circum- 

Stevens,  11  Price  235.  stance.     Shattue  t\  McArthur,  29  Fed. 

4.  Petsch  v.  St.  Paul  Dispatch  Print-  Rep.  136.    If  his  reply  is  nOt  unneces- 

ing  Co.  (Minn.)  41;  N.  W.  Rep.  1034;  sarily  defamatory  of  hi$  assailant  and  is 

Prendergast  v,  St  Paul  Dispatch  Print-  honestly  made  in  self-defence,  it  will  be 

ing  Co.»^o  Minn.  291.  privileged.    Chaffin  v.  Lynch,  83  Va. 

6.  Sterling  xy,   Sherwood,  20  Johns.  106. 

(N.  Y.)  204.  9.  Macdougal   v,    Maguire,  35   Cal. 

In  an  action  for  libel,  where  the  an-  274. 

swer  contained,    ist,  a    denial  of  the  XO.  Boosey  v.  Wood,  3  H.  &  C.  484^ 
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An  accord  or  satisfaction  made  by  a  third  party  on  the  defend- 
ant's behalf,  and  accepted  by  the  plaintiff  in  discharge  will  be  a 
bar  to  the  action.^ 

g.  Statute  of  Limitations.— The  objection  that  the  action 
is  brought  too  late  must  be  raised  by  a  special  plea,  even  though 
it  appear  on  the  face  of  the  statement  of  claim.^ 

3.  Variaiioe. — Where  the  allegations  and  the  proof  do  not  cor- 
respond it  is  a  variance  and  the  plaintiff  fails.'  In  an  action  for 
slander,  it  is  sufficient  to  prove  the  substance  of  the  words 
charged.*    Proof  of  equivalent  words  is  not  sufficient.* 

See  also  Lanet;.  Applegate,  i  Stark.  97;  contain  substantiaUy  the  same  charge, 

Marks  v.  Conservative  Newspaper  Co.,  but  in  different  phraseology,  the  plain - 

3  Times  L.  R.,  344.  tiff  is  not  entitled  to  recover.  Olmstead 

1.  Tones  v,  Broadhurst,  9  C.  B.  173.  v.  Miller,  i  Wend.  (N.  Y.)  506. 

2.  Hawkins  v.  Billhead,  Cro.  Car.  Where  the  words  charged'  in  the  dec- 
404.  laration  imputed   lewdness  and  adult- 

8.  See  Horton  v.  Reavis,  2  Murph.  ery    to    the    plaintiff,  and    the  words 

380;  Birch  V.  Benton,  26  Mo.  153.  proved  established  that,  and  no  more 

'    4.   Slocumb  V,  Kuykendall,  i  Scam,  or  less,  not  hy  proof    of    equivalent 

(111.)  187;   Albin  V.  rarks,  2  111.  App.  words,  but  by  proving  the  substance  of 

576;  Yeates  v.  Reed,  4  Blackf.  (Ind.)  the  words  spoken,  it  was    held  to  be 

463;  32  Am.  Dec.  43;   Evarts  v.  Smith,  sufficient,  although  the  words  were  not 

19  Mich.  55;  Desmond  v.  Brown,  29  proved  precisely  as  charged  in  the  dec- 

Iowa  C3;  Olmstead  v.  Miller,  i  WencL  laration.      Thomas  v.  Fischer,  71  111. 

(N.  Y.)  506;  Thomas    r.  Fischer,  71  576. 

III.  576;  Coghill  V.  Chandler,  33  Mo.  5.  Olmstead  v.  Miller,  i  Wend.  (N. 

115;  Hersh  v.  Ringwalt,  7  Yeates  (Pa.)  Y.)  506;  Aldrich  v.  Brown,  11  Wend. 

500;  Johnston  v.  Tait, 6 Binn.  (Pa.)  121.  (N.  Y.)  596;  Sanford  v.  Gaddis,  15  111. 

See  Beehler  v.  Steever,  2  Whart.  (Pa.)  229;  Schmisseur  v.  Kreilich,  92  III.  347; 

31J;  Foster  v.  Small,  3  Whart.  (Pa.)  Wheeler  v.  Robb,  i  Blackf  (Ind.)  330; 

138;   Long  V.  Fleming,  2  Miles  (Pa.)  Moore  v.  Bond,  4  Blackf.  (Ind.)  458; 

104;  Stees  V,  Kemble,  27  Pa.  St.  112;  Slocumb  v,  Kuykendall,  i   Scam.  111. 

Keenholts  v,  Becker,  3  Den.  (N.   Y.)  187;    Wilborn  v.   Odell,   29    111.    456; 

346;  Kerschbau^her  v,  Slusser,  12  Ind.  Norton  v.  Gordon,  16  III.  38;  Albin  v. 

453;  Bund^  V,  Hart,  46  Mo.  460;  Will-  Parks,  2  111.  App.  576. 

iams  V,  Mmer,  18  Conn.  464;  Taylor  v.  It  is  not  sufficient  to  prove  equivalent 

Moran,  4  Mete.   (Kj.)  127;  Smith  v,  words  conveying  the  same  idea.    Olm- 

Hollister,  3   Shaw  (Vt.)  695;   Fox   v.  stead  v.  Miller,  1   Wend.  (N.  Y.)  506. 

Vanderbech,    5   Cow.    (N.    Y.)    513;  And  see  Aldrich  v.  Brown,  11  Wend. 

Miller  V,  Miller,  8  Johns.  (N.  Y.)  74;  (N.  Y.)  596.   . 

Aldrich  v.  Brown,  11  Wend.  (N.  Y.)  The  rule  in  a  number  of  the  States  is 

596;  Winter  V.  Donovan,  8  Gill  (Md.)  that  "words  proved  must  be  substantially 

370;  Estes  V,  Antrobus,  i  Mo.  197;  13  the  same  words  charged  in  the  petition 

Am.  Dec.  A96;  Cooper  v,  Marlow,  3  Mo.  — not  different  words  of  the  same  im- 

188;   Purple  V,  Horton,  13  Wend.  (N.  port."     Watson    v.  Music,  2    Mo.  29; 

Y.)   9;  27   Am.   Dec.   167;    Hume   v,  Bundy  v.  Hart,  4^  Mo.  460;  2  Am.  Rep. 

Arrasmith,   i  Bibb  (Ky.)  165;  4  Am.  525;  Taylor  v,  Moran,  4   Mete.  (Ky.) 

Dec.  626;  Nye  v,  Otis,  8  Mass.  121;  5  127;  Olmstead  v.  Miller,  i  Wend*  (N. 

Am.    Dec.    79;    Wheeler    v,  Robb,   i  Y.)  506;  Commons  v.  Walters,  i  Port. 

Blackf.  (Ind.)  330;  12  Am.  Dec.  245.  (Ala.)  377;  27  Am.  Dec. 635;  Sword  v. 

Compare  Rex  v.  Berry,  4  T.  R.  217.  Martin,   23   111.    App.  304;    Brooks  v. 

In  slander,  though  the  words  proved  Dutcher,  22  Neb.  644;  Baker  t'.  Young, 

are  equivalent  to  the  w^ords  charged  in  44  111.  42;  92  Am.  Dec.  149;  Wilborn  v. 

the  declaration,  yet  not  being  the  same  Odell,  29  111.  456;  Smith  z*.  Miles,  15 

in  substance,  an  action  cannot  be  main-  Vt.  245;  Smith  v,  Hollister,  32  Vt.  695; 

tained;    and  though  the  same  idea   is  Horton  v.  Reavis,  2  Murph.  (N.  Car.) 

.conveyed    in   the  words  charged   and  280;  Berry  v.  Dryden,  7  Mo.  ^24;  Birch 

those  proved,  yet  if  they  are  not  sub-  v.  Benton,  26  Mo.    153;    Wheeler  v. 

stantlally  the  same  words,  though  they  Robb,  i  Blackf.  (Ind.)  330;  12  Am.  Dec. 
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The  plaintiff  need  not  prove  all  the  words  laid  in  the  declara- 
tion, unless  it  takes  all  of  them  to  constitute  the  cause  of  action.^ 
He  must  prove  so  much  of  them  as  will  sustain  his  cause  of  ac- 
tion.* 

Proof  of  additional  words  will  not  defeat  his  right  of  recovery, 
unless  they  so  qualify  the  meaning  as  to  remove  the  slander.' 

A  variance  in  the  person  of  the  words  spoken  as  charged  in  the 
complaint  and  as  shown  by  the  evidence  will  preclude  a  recovery.^ 

345;  Tucker  v.  Call, 45  Ind.  31;  Sanford  8  Johns.  (N.  Y.)  74;  Pursell  v.  Archer, 

V,  Gaddis,  15  111.  328.  Peck  XTenn.)  317;  Cheadle  v,  Buell,  6 

But  in  other  States  it  is  not  essential  Ham.  (Ohio)  67;  Wilson  v,  Watrous, 

that  the  exact  words  be  proved;  proof  5  Yerg.  (Tenn.)   211;  Hersh  t^.  Ring- 

of  words  of  the  same  sense  and  import  wait,  %  Yeates  (Pa.)  508;  McCllntock 

is    sufficient.      Stevens    v.     Handley,  v.  Cnck,  4  Iowa  453;    Scott  v,   Mc- 

Wright  (Ohio)  133;  Wilson  v.  Runyon,  Kinnish,  i  c  Ala.  663;  Baldwin  t>.  Soule, 

Wrieht  (Ohio)  6ci;  Williams  v.  Min,  6  Gray  (Mass.)  331;  Barr  v.  Gaines,  3 

18  Conn.  464;  Cnace  v.  Sherman,  119  Dana  358;  Merrill  v,  Peaslee,  17  N.  n, 

Mass.  387;  Desmond  v.  Brown,  29  Iowa  540;  Bassett  v.  Spofford,  ti  N.  H.  13^. 

;;   4  Am.  Rep.  104;    McClintock  v.  Where  the  words  spoken  are  set  fortfi, 

rick,  4  Iowa  45 1;  Bassett  v.  Spofford,  it  is  sufficient  for  the  plaintiff  to  prove 

II    N.  H.  137;  Hersh  v.  Ringwalt,  3  so  many  of  them  as  would  hy  &em- 

Yeates  (Pa.)   508;    2    Am.   Dec.  393;  selves  support  the  action.    Wmting  v. 

Hume  V.  Arrasmith,  i  Bibb  (Ky.)  105;  Smith,  13  Pick.  (Mass.)  364. 

4  Am.  Dec.  636;  Baldwin  v.  Soule,  6  In  Estes  v.  Estes,  75  Me.  478,  it  was 

Gray    (Mass.)    331;    Payson    v.  Ma-  held   that  the  words  must  be  proved 

comber,  3   Allen   (Mass.)  69;  Robbins  strictly  as  alleged.     See  Birch  v.  Ben- 

V.  Fletcher,  loi  Mass.  115.  ton,  20  Mo.  153;  Horton  v.  Reavis,  3 

1.  Albin   V.  Parks*  3   III.   App.  576;  Murph.  (N.  Car.)  380. 

Schmisseur    v.  Kreilich,  93    III.    347;  A  variance  is  fatal.  Winter  v.  Dono- 

Nichols  V.  Hayes,  13  Conn.  155.  van,  8    Gill    (Md.)    370;    Stanfield  v. 

If  he  proves  some  which  are  laid  and  Boyer,  6  Har.  &  J.   (Md.)  348;  Harris 

which    are    actionable,   it    is    enough,  v.  Lawrence,  i  Tyler  (Vt.)  156. 

Loomis  t'.  Swick,  3  Wend.  (N.Y.)  304;  8.  Albin  v.  Parks,  2  111.  App,  576; 

Nestle  V.  Van  Slyck,  2   Hill   (N.  Y.)  Wilborn  v,  Odell.  29  III.  456;  Bourke 

382.  V.  Warren,  2  C.  &  P.  307.  See  Morrow 

a.    Nichols  V.   Hays,  13   Conn.  155;  v.  McGaver,  i  Ir.  C.  L.  R.,  N.  S.  579; 

Schoonhoven  v.  Beach,  23  Week.  Dig.  Cratty  v.  Morrissey,  40  111.  477. 

348;  For  V.  Vanderbeck,  5  Cow.  (N.  4.  Cock  v.  Weatlierby,5  Smed.  &M. 

V.)  ^13;  Purple  V.  Horton,  13  Wend.  (Miss.)  333.     See  Williams  v.. Harrison, 

(N.  Y.)  9;  Mix  t^  McCoy,  33  Mo.  App.  3   Mo.  411;    Culbertson  v.  Stanley,  6 

488;  Humbard  v.  State,  3i  (Tex.)  App.  Blackf.  (Ind.)  67;  McConnell  v.  Mc- 

300;  Albin  V,   Parks,   3   Bradw.  (111.)  Coy, 7  S.  &  R.  (Pa.)  333;  Stannard  v^ 

576;  Nestle  V,  Van  Slyck,  3  Hill  (N.  Harper,   5   M.  &   Ry.  395;    Miller  v. 

V.)  383;  Skinner  v.  Grant,  13  Vt.  456;  Miller,  8  Johns.  (N.  Y.)  75;  Birch  v. 

Dufresne  v,  Weise,  46  Wis.  390;  Pen-  Simms,  i  Cranch  (C.  C.)  550;  Ruther- 

ninffton  v.  Meeks,46  Mo.  317;  Scott  v,  ford  v,  Moore,  i  Cranch  (C.  C.)  388; 

McKinnish,    15    Ala.    663;    Geary   v.  Sanford  v.  Gaddis,  15  111.  338;  PhillijM 

B.  Rep.,  O.  S., 
317;  Abarillo 


507;  Berry  v.  Liry-  t».  KOffers,  ifuu.  IM.  r.  5;  Wolf  v.  Rodi- 

den,  7  Mo.  334;  Iseley  v,   LfOvejoy,  8  fer,  i  Har.  &  J.  (Md.)  409. 
Blackf.  (Ind.)  462;  Chandler  v.  Hollo-        Proof  of  words  spoken  in  the  second 

way,4Port.  (Ala.)  17;  Wheeler  v.Robb,  person  will  not  support  a  declaration 

I  Blackf.  (Ind.)33o;  Loomisv.  Swick,3  for  words  spoken  in  the  third  person. 

Wend.  (N.  Y.)  205;  Whiting  t^.  Smith,  McConnell  v.  McCoy,  7  S.  &  R.  (Pa.) 

13  Pick.  (Mass.)  364;  Sanford  v.  Gad-  223. 

dis,  15  111.  228.  See  Coleman  v.  Plays-        Otherwise,  when  spoken  in  the  sec- 

ted,  36  Barb.  (  N.  Y.)  26;  Cooper  v,  ond  person;  in  such  case,  the  one  of  a 

Marlow,  3  Miss.  188;  Miller  v.  Miller,  number  present  to  whom  they  were  ad- 

479 


Ftedisg.  LIBEL  AND  SLANDER.  Variant. 

A  variance  in  tense  is  also  material.^ 

Proof  of  words  in  an  interrogative  form  will  not,  in  general^ 
support  an  allegation  of  words  charging  an  offence  in  positive 
terms.*  So  slanderous  words  uttered  in  a  conditional  or  hypo- 
thetical statement  will  not  support  an  averment  of  slanderous  words 
laid  as  a  positive  and  direct  assertion.'  So  where  an  indictment 
for  criminal  slander  alleges  that  the  slanderous  words  were  spoken 
in  English,  while  the  proofs  show  that  they  were  spoken  in  Ger- 
man,  the  variance  is  fatal.** 

dressed  is  a  question  of  fact,  and,  if  the  niglit,  and  I  was  well  aware  of  it» 
the  name  be  not  used,  necessarily  de-  and  would  have  put  him  in  jail  for  do- 
pendent  on  opinion.  McCue  v,  Fergu-  ing  it"  McN aught  v.  Alien,  8  Up.  Can» 
son,  73  Pa.  St.  333.  Q^  B-  Rep.  304. 

Where  the  words  are  spoken  in  the  Allegation:  "This    is    my  umbrella* 

third  person,  it  is  not  competent  to  aid  He  stole  it  from  my  back  door."  Proof: 

the  innuendo  by  the  opinion  of  wit-  **It  is  my  umbrella.    He  stole  it  from 

nesses  that  the  words  were  spoken  **of  the  backdoor."    Walters  v.  Mace,  2  B. 

and  concerning  the  plaintiff."    Rangier  &  Aid.  756;  i  Chit  507. 

V,  Hummel,  37  Pa.  St  130;  McCue  v.  All^^ation:  **You  stole  a  dollar  from 

Ferguson,  73  ra.  St  333.  A."    Proof:  "You  stole  a  dollar  from 

1-  Wilbom  V.  Odell,  29  111.  456;  San-  B."    Self  v.  Gardner,  ic  Mo.  480. 
ford  V.  Gaddis,  15  111.  338.  Allegation:  "I  (meaning  the  defend- 
In  Buscher  v.  Scully,  107  Ind.  346,  it  ant)  was  summoned  as  a  grand  juror  at 
was  held  that  a  variance  in  the  tense  of  last  court,  but  I  got  the  court  to  excuse 
the  libellous  words  as  charged  in  the  me  from  serving,  for,  if  I  had  served,  I 
complaint,  and  as  shown  by  the  evi-  would    have  been   bound  to  have  in- 
dence,  would  not  preclude  a  recovenr.  dieted  W  for  theft."     Proof:  "If  he  had 
2.  Long  V.  Fleming,  3   Miles  (Pa.)  served  on  the  grand  jury,  he  would 
104.  have  been  bound  to  have  indicted  Mr. 
8.  Evarts  v.  Smith,  19  Mich.  55.  Street,  the  plaintiff."     Street  v.  Bush- 
Where  a  positive  charge  is  laid,  proof  nell,  24  Mo.  338. 
that  the  defendant  prefixed  to  it  the  Allegation:    "You      swore      false." 
words  "I  believe"  is  not  a  fatal  vari-  Proof:  "You  have  sworn  false."     San- 
ance.     Beehler  v.   Steever,   3  Whart.  ford  v,  Gaddis,  i  ^  111.  338. 
(Pa.)  313;  Dottarer  v.  Bushey,  16  Pa.  Allegation:  "l*he  defendant  uttered 
St.  304.  and   published   that  the  plaintiff,  who 
4.  Stechtd  v  State,  25  Tex.  A  pp.  430.  was  postmaster  at  F,  embezzled  certain 
Haterial  Variance.  —  The   following  papers."    Proof:  "He  had  no  doubt  but 
are  instances  of  material  variances:  that  the  papers  were  embezzled  at  F, 
Allegation:  "Thief."   Proof:  Plaintiff  or  that  he  thought  the  papers  were  em- 
had  been  robbing  him.     Stern  v.  Low-  bezzled  at  the  postoffice  at  F."    Taylor 
enthal  (Cal.),  19  Pac.  Rep.  579.  v,  Kneeland,  i  Dougl.  (Mich.)  67. 

Allegation:  "She  is  a  great  thief."  Allegation:  "You  burnt  your  build - 

Proof:  "She  is  a  bad  one."   Hancock  v.  ings."    Proof:  "You  burnt  buildings." 

Winter,  3  C.  Marsh.  503.  Estes  v.  Estes,  75  Me.  4j^8. 

Allegation:  "You  would    steal    and  Allegation:  "Plaintiff   had   sworn  a 

you  will  steal."    Proof:  "A  man  that  lie,  and  that  it  was  in  him,  for  he  had 

would  do  that  would  steal."     Stees  v.  sworn  what  he  (the  defendant)  could 

Kemble,  27  Pa.  St.  113.  prove  to  be  a  point  blank  lie."    Proof: 

Allegation:  "Morrissey   stole  $30O."  "The  plaintiff  had  sworn  off  a  just  ac- 

"Morrissey    is  a  thief."     Proof:   "He  count,  and    that    he   (the    defendant) 

stole  $300  from  me.'*    Crotty  v,  Mor-  would  or  could  prove  it."    Berry  v. 

rissey,  40  III.  477.  Dryden,  7  Mo.  324. 

Allegation:  "Stolen."  Proof:  "Taken  Allegation:  "Dr.  F  is  not  a  physician 

out  of  my  yard."     Shepherd  v.  Bliss,  but  a  twopenny  bleeder."     Proof:  "If 

3  Stark.  Kep.  510.  Dr.  F  is  a  twopenny  physician,  I  am 

Allegation:   "He    stole    wheat    last  none.    I  am  a  regular  graduate,  and  no 

winter/'    Proof:   "He,  defendant,  said  quack."     Foster    t;.  Small,    3  Whart 

he,  plaintiff,  stole  away  the  wheat  in  (Pa.)  138. 
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Allegation:  "Defendant  set  up,  in  Allegation:  **There  was  a  collusion 
public,  a  board  on  which  a  painting  or  between  A,  B  and  C."  Proof:  **There 
picture  of  a  human  head,  with  a  nail  was  a  collusion  between  A  and  B." 
driven  through  the  ear  and  a  pair  of  Johnston  v,  Tait,  6  Binn.  (Pa.)  121. 
shears  hung  on  a  nail.*'  Proof:  *'The  Otliar  Haterlal  Varlancea. — An  action 
defendant  set  up  a  picture  of  a  human  for  slanderous  words  imputing  to  the 
head,  showing  a  side  face  with  an  ear,  plaintiff  misconduct'  as  a  constable,  is 
a  nail  driven  through  the  ear,  and  a  not  sustained  hy  proving  words  im- 
pair of  shears  hung  on  the  nail,  puting  misconduct  to  him  as  agent 
which  was  inscribed  or  cut  in  the  of  the  executive  of  this  State  for  the 
board,  by  means  of  some  instrument,  arrest,  in  another  State,  of  a  fugitive 
but  was  not  painted."  State  v.  Powers,  from  justice.  Kinnejr.Na8h,3  N.Y.177. 
12  Ired.  (N.  Car.)  5.  In  an  indictment  for  libel,  one  count 

Allegation:  "That  plaintiff  then  had  set  forth  the  publication  of  a  libel  "in 
three  or  four  vessels  in  the  river."  the  following  false,  scandalous,  and  de- 
Proof:  "That  plaintiff  had  given  out  famatory  words."  Held,  that  the 
that  there  were  three  or  four  vessels  in  omission,  in  the  recital  following,  of  the 
the  river."  Wood  v.  Adam,  6  Bing.  word  "evening,"  after  the  word  "Tues- 
418;  4  C.  &  P.  268.  day,"  which   occurred   in  the  original 

Allegation:  "That  persons  who  would  publication,  was  a  fatal  variance.  Com. 

otherwise  have  retained  and  employed  v,    Buckingham",     Thach.     Cr.     Cas. 

the  plaintiff,  wholly  declined  and  re-  (Mass.)  29. 

fused   so  to  do."     Proof:  "That  other  The  witness  brought  an   action  for 

persons  would  have  recommended  the  the  above  words;  and  declared  in  his 

plaintiff,  and  that  the  persons  named  in  first  count,  that  the    defendant    said^ 

the  declaration  would  have  employed  "you  are  perjured,  and  I  will  put  you 

plaintiff    on    such     recommendation."  into  the   State  prison;"  in  the  second, 

Sterry  v.  Foreman,  2  Car.  &  P.  592.  "he  has  sworn  false,  and  perjured  him- 

Allegation: "Whore."  Proof:  "Strum-  .self,  and  I  will  put  him  into  the   State 

pet."    Williams  v.  Bryant,  4  Ala.  44.  prison;"  in  another,  "he  swore  to  an 

Allegation:  "L  is  pregnant  and  gone  absolute  falsehood,  and   has    perjured 

with    child     seven     months."      Proof:  himself;"  held,   that  the  proof  did  not 

"Have  you  heard  anything  about  L's  support  either  of  these  counts.    Fox  v, 

being  pregnant  by  Dr.  P.?"    Long  v,  Vanderbeck,  5  Cow.  (N.  Y.)  513. 

Fleming,  2  Miles  (Pa.)  104.  Immaterial  Variance. — ^The  following 

Allegation:  "She  was  in  the  family  are  instances  of  immaterial  variances: 

way  and  he  believed  her  brother  H  was  Allegation:  "He  stole  $200  from  me 

the  father  of  the  child."  Proof:  "There  when  I  was  drunk."     Proof:  "He  stole 

is  something  wrong  with  the  woman,  $200  from  me."    Crotty  v.  Morrissey, 

and  if  his  eyes  did  not  deceive  him,  she  40  III.  477. 

was  in  that  condition."    Berry  v.  State  Allegation:  "He  is  a  thief."  "He  is  a 

(Tex.)  II  S.  W.  Rep.  521.  thief,  and  stole  the  hay  and  hay  seed 

Allegation:  "She  was  unchaste, |and  from  D's  barn."     Proof:  "He  is  a  thief, 

not    virtuous,"    and     that     defendant  and  stole  the  hay  seed  out  of  the  barn." 

"could  at  any  time  have  carnal  inter-  "He  has  stolen  hay  and  hayseed  that 

course  with  her,  if  he  could  get  her  to  belonged   to  D."     Williams  v.  Miner, 

a  private,  secluded  place."  Proof:  "The  18  Conn.  464. 

whole    M    family    [to  which   she  be-  Allegation:  "He  stole  my  staves  and 

longed]  were  whores,"  and  that  "on  one  nails."    Proof:  "Was  a  damned  rogue, 

occasion  he  could  have  had  carnal  inter-  for  he  stole  his  (defendant's)  staves  and 

course  with  her  if  he  had  had  an  oppor-  nails,  and    that    he    could    prove  it." 

tunitj'."    Frisby  v.  State,  26  Tex.  App.  Pasley  v.  Kemp,  23  Mo.  409. 

180.  Allegation:  "Poppenheim  was  a  very 

Allegation:  "You  robbed  the  mail."  bad  man;  he  was  a  calf  thief,  and  the 

Proof:  "I    am    not    like  you,  running  records  of  the  court  would  prove  it." 

about  the  country  with  forged  deeds  Proof:   "Poppenheim  was  a  very  bad 

and    robbing  the   mail,  as    you  did."  man;  he  was  a  calf  thief."    The  words 

McBean  v,   Williams,  5  Up.  Can.  Q.  "he  has  been  indicted  for  calf  stealing," 

B.  Rep.,  O.  S.,  680.  were  proved  to  have  been  uttered  be- 

Allegation:  "Mismanagement  or  ig-  tween  the  words  "he  was  a  calf  thief," 

norance."     Proof:  "Ignorance  or  inat-  and  the  words  "the  records  of  the  court 

tention."    Brooks  v.  Bianshard,  i  Cr.  would     prove    it."       Poppenheim    v. 

Si  M.  779;  3  Tyrw.  844.  Wilkes,  i  Strobh.  (S.  Car.)  275. 
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Allegation:  "He  has  been  working  "  We  supposed  that  they  had  bjr  this 

for  me  some  time  and  has  been  robbing  time  become  aware  of  the  fact."    bmilcy 

me  all   the   while."    Proof:    *'He   has  v.  McDougall,  lo  Up.  Can.  Q^  B.  Rep. 

worked  for  me  some  time  and  has  been  113. 

continually  robbing  me."   Dancaster  v.  "Allegation:     "He      (meaning      the 

Hewson.  2  Man.  &  R.  176.  plaintiff)  has  been  guilty  of  forgery." 

Allegation:   "You   stole  one  of  my  l*roof:    "The  Nicholses   (the   plaintiff 

sheep."    Proof:  "You  stole  my  sheep  and  his  brother)  had  forged."     Nichols 

and  killed  it."    Robinson  v,   Willis,   2  v.  Hayes,  13  Conn.  155. 

SUrk.  Rep.  194.  Allegation:     "You     are     perjured." 

Allegation:  "He  stole  Hogs."  Proof:  Proof:  Are  you  not  afraid,  as  you  have 

"He  stole  a  hog."    Barr  v.  Gaines,   3  perjured     yourself?"      Commons     v. 

Dana  (Ky.)  358.  Walters,  i  Port.  (Ala.)  377. 

Allegation:  "He  is  a  strong  thief."  Allegation:    "Riot."      Proof:    "Riot 

Proof:  **He  is  a  thief."    Burgis's  Case,  and  assault."     Hamilton  v.  Langley,  i 

Dyer  75.  McMullan  (S.  Car.)  498. 

Allegation:   "The   Ontario   Messen-  Allegation:  "A  committed  forgery." 

ger."      Proof:    "Ontario    Messenger."  Proof:  "A  and  B  committed  forgery." 

Southwick  v.   Stevens,   10  Johns.  (N.  Robinett  v.  McDonald,  65  Cal.  612. 

Y.)  443.  Ottier  ImmAtttrUl  VarUnoes.— In  an 

Allegation:    "The    gtrl    that    hired  action  for  an  alleged  libel,  a  variance 

with  us,"  etc.     Proof:  "The  girl  that  between  the  date  of  the  libel,  as  set 

lived  with  us,"  etc.    Robinett  v.  Ruby,  forth  in  the  complaint— the  23d  of  June 

13  Md.  95.  — and  the  date  as  shown  in   the  evi- 

Allegation:  "McK's  wife  is  a  whore."  dence — the  24th  of  June — is  not  ma- 
Proof:  "She  (McK*s  wife)  is  a  whorish  terial,  unless  the  defence  is  misled  by 
bitch."  Scott  v.  McKinnish,  i^  Ala.  it.  Thrall  v.  Smiley,  9  Cal.  529.  See 
662.  Gates  V.  Bowker,  18  Vt.  23;  Potter  v. 

Allegation:  "A  has  had  a  baby."  .Thompson,  22  Barb.  (N.  V.)  87;  Com. 
Proof:  "We  hear  bad  reports  about  v,  Varney,  10  Cush.  (Mass.)  402. 
some  of  your  girls.  A  has  had  a  baby."  An  indictment  charging  that  the  de- 
Robbins  v.  Fletcher,  loi  Mass.  115.  fendant  published  a  libel  on  the  twenty- 
Allegation:  "She  was  in  the  family  first  of  the  month  may  be  supported  by 
way,  and  Rink  and  his  wife  took  her  to  a  publication  on  the  nineteenth  of  the 
a  thicago  doctor  to  have  the  child  same  month.  Com.  v,  Varney,  10 
worked  off."  Proof:  "She  was  in  the  Cush.  (Mass.)  402. 
family  way  by  Tom  Beal."  Baker  v.  The  omission,  in  an  indictment  for  a 
Young,  44  III.  42.  libel,  of  the  date  and  signature  at  the 

Allegation:  "The  plaintiff  had  had  a  end  of  the  libel,  not  affecting  the  mean- 

bastard  child."     Proof:  "If  I  have  not  ing,  is  not  a  variance.    Com.  v,  Har- 

been  misinformed,  the  plaintiff  had  a  mon,  2  Gray  (Mass.)  289. 

bastard  child."    Treat  v.  Browning,  4  The  transposition  of  tne  names  of  the 

Conn.  408.  parties  to  the  suit,  as  a  witness  in  which 

Allegation:   "She  slept  with  a  man  the  plaintiff  was  charged  with  having 

not  her  husband."    Proof:  "He  was  in  sworn  falselv,  is  not  a  fatal  variance, 

bed  with  her."    Barnett  v.  Ward,  36  Teague  v,  Williams,  7  Ala.  844. 

Ohio  St.  107.  Words  actionable  as  slanderous  are 

Allegation:  "Ware  Hawk,  you  must  not  the  less  so  for  being  preceded  by 

take  care  of  yourself  there;  mind  what  the    words   "if   reports    be    true,"  the 

you  are  about."    Proof:  "Ware  Hawk,  proof  of  which,  in  addition  to  the  words 

you  must  take  care  of  yourself  there."  alleged,  is  not  a  variance.     Smith   v, 

Orpwood  V.  Barkes,  4  -Bing.  261;  s.  c,  Stewart,  5  Pa.  St.  372. 

Orpwood  V,  Parkes,  12  Moore  492.  The  indictment  set  forth  a  written 

Allegation  1  "Your  (plaintiff's)  house  libel,    "of   and    concerning    the    only 

is  a  bawdy  house,   and    no  respecta-  daughter    of   Jane    Roach."      It    was 

ble    person    will    live  in  it."      Proof:  proved  at  the  trial  that  the  libel  con- 

"You  (plaintiff's  wife)  are  a  nuisance  cemed  the  daughter  of  Jane    Roach, 

to  live  beside  of.    You  are  a  bawd  and  but  not  that  she  was  the  only  daughter, 

your    house    no  better  than  a  bawdy  Held^  that  it  was  not  necessary,  in  or- 

house."     Huckle  v,  Reynolds,  7  C.  B.,  der  to  show  the  application  of  the  libcl- 

N.  S.  114.  lous  writing,  to  prove  that  the  prosecu- 

Allegation:  "We  supposed  that  they  trix  was  an  only  daughter.     State  v, 

had  become  aware  of  the  fact."    Proof:  Perrin,  3  Brev.  (S.  Car.)  152. 
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4.  Amendment. — The  plaintiff  may  amend  his  complaint  before 
or  upon  the  trial,  or  any  time  thereafter,  when  it  does  not  sub- 
stantially change  the  cause  of  action.^ 

XXn.  BviDSVGX.* — As  soon  as  notice  of  trial  is  given,  or,  in 
urgent  cases,  even  sooner,  the  papers  should  be  laid  before  coun- 
sel for  his  advice  on  evidence.'  Every  document  in  the  case 
should  be  sent  in  to  counsel,  especially  the  affidavits  of  docu- 
ments, the  answers  to  interrogatories,  and  the ,  draft  notices  to 
produce  and  to  inspect  and  admit.  Also  some  statement  as  to 
the  oral  evidence  proposed  to  be  given,  if  not  the  full  proofs 
which  will  afterwards  form  part  of  the  brief.* 

1.  Mile6  V.  Van  Horn,  17  Ind.  245;  has  been  barred  by  the  statute  of  Urn- 

Lester  v,  McNeal,  la  Ind.  302;  Conroe  itations.    Smith  v.  Smith,  45  Pa.  St. 

V,  Conroe,  47  Pa.  St.  198;  Tobias  v,  403. 

Harland.  i  Wend.  (N.  Y.)  93;  Weston  Where  a  plaintiff  declared  in  slan- 

V,  Warden,   19  Wend.    (N.   Y.)    647;  der,  for  words  charging  him  with  mal- 

Larkin  v,  Noonan,  19  Wis.  82;  Foster  practice  as  a  physician,  he  was  permit- 

V,  Pointer,  9  Car.  &  P.  718;  Wyatt  v.  ted,  after  the  cause  was  twice  noticed 

Cocks,  10  Moore  504;  Clark  v.  Allbut,  for  trial,  to  amend  by  adding  words  of 

1  Gale  358;  Pater  v.  Barker,  3  C.  B.  the    same    character,  on    payment   of 

831;  Saunders  v.  Bate,  i   Hurl.  &  N.  the  costs  of  a  new  plea  or  notice  of 

402;  Beneway  v.  Thorp  (Mich.),  43  N.  justification,  should  the  same  become 

w.  Rep.  863.  necessary,  and  also  on  payment  of  the 

In  an  action  for  slander,  the  court  costs  of  the  motion;  but  he  was  not  al« 

may,  in  its  discretion,  after  the  jury  is  lowed     to    amend    by    adding    words 

impanelled,    permit     the    plaintiff    to  charging  him  with   being  a  quack  or 

amend  his  complaint,  by    inserting  a  practicing  without  a  diploma,  as  there 

new  set  of  words;  or  by  striking  out  was  a  probability  that  the  latter  words 

part  of  the  words  originally  charged  were  barred  by  the  statute  of  limita- 

therein  to  have  been  spoken.     Lester  v,  tions.     Weston  v,  Worden,  19  Wend. 

McNeal,    12   Ind.  302.     But  after  the  (N.  Y.)  648. 

jury  are  sworn  and  the  evidence  heard,  2.    See     IX.     Justification;    XI. 

the  plaintiff  cannot  amend  by  inserting  Malice;     XII.     Damages;     XXIV. 

an  entire  new  set  of  words  essentially  Criminal  Procedure. 

different  from  those  previously  alleged  8.  Collins  t;.  Carnegie,  i  A.  &  £.  695. 

and  of  themselves  constituting  a  new  4.  Odgers  L.  &  S.  557. 

cause  of  action.    Miles  v.  Von  Horn,  To  a  declaration  in  slander,  alleging 

17  Ind.  245.  that    the  defendant  had  charged    the 

In  slander  for  charging  the  plaintiff  plaintiff  with  having  sworn  falsely,  the 

with  perjury,  when  a  particular  perjury  defendant  pleaded    the    general  issue, 

was  pleaded  in  justification,  the  court  and  gave  notice  that  he  would  prove; 

allowed  an  amendment  stating  a  differ-  on  the    trial,   "that  the  plaintiff   was 

ent  act  of  perjury.    Graham  v.  Wood-  guilty  of  the  fact  charged  upon  and  im- 

hull,  I  Caines  (N.  Y.)  497.  puted  to  him  by  the  defendant,  in  the 

In  an  action  for  slander,  a  new  count  several  conversations  in  the  declaration 

may  be  added  to  the  declaration,  when  mentioned,  and  that,  if  the  words  were 

it  can  be  regarded  as  an  amendment  at  uttered  and  published  as  charged  in  the 

common  law;  it  is  therefore  in  the  dis-  declaration,  the    defendant    had  good 

cretion  of  the  court,  and  the  allowance  reason  for  uttering  and  publishing,  and 

of  the  amendment  is  not  error,  espe-  didit  from  good  motives  and  for  justifia- 

cially  where  it   is  not  clear  that  the  ble  ends."    Held^  that  this  notice  was 

added  count  introduces  a  new  cause  of  fatally  defective;  especially  in  omitting 

action,  or  is  anything  more  than  a  new  any  averment  that  the  plaintiff  wilfully 

form    or     statement    of    the     slander  and  deliberately  swore  falsely;  and  that 

averred  in  the  former  counts.    Conroe  the  defendant  could  not,  upon  the  trial, 

V,  Conroe,  47  Pa.  St.  198.    But  a  new  introduce    any    evidence      under     it. 

count  for  another  slander  cannot   be  Thompson  v.  Bowers,  i  Doug.  (Mich.) 

added  after  the  right  of  action,  for  it  321. 
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Slanderous  words  must  be  proved  as  alleged  in  the  declaration.* 
And  evidence  of  everything  that  was  said  and  done  upon  the  oc- 
casion when  the  slanderous  words  were  spoken  is  competent.*  If 
the  words  are  actionable  in  view  of  peculiar  circumstances,  they 
must  be  substantially  proven.' 

1.  Publication. — The  plaintiff  must  prove  that  the  defendant 
published  the  libel  or  spoke  the  slanderous  words  to  some  third 
person.* 

2.  Proof  of  fhe  Libel — ^The  libel  itself  must  be  produced  at  the 
trial ;  the  jury  are  entitled  in  all  cases  to  see  it.^  The  defendant 
is  entitled  to  have  the  whole  of  it  read.®  The  original  must  be 
carefully  traced,  where  it  has  passed  through  many  hands,''  and 
the  identical  one  published  must  be  produced  or  accounted  for.* 

Where  the  original  libel  is  lost  or  destroyed,  or  out  of  the  juris- 
diction of  the  court,  or  if,  after  the  publication,  the  defendant 
obtains  possession  of  the  writing  and  refuses  to  produce  it,  sec- 
ondary evidence  of  its  contents  may  be  given.*  But  where  a 
large  number  of  copies  are  printed  from  the  same  type,  or  litho- 

1.  Brown  v,  Barnes,  39  Mich.  3ii;  Dutcher,  22  Neb.  644;  Jackson  t;.  Stet- 

Morris  v.  Elliott,  3QCal,  72.  son,  15  Mass.  48;  Alderman  v.  French, 

a.  Dalton  V.  Gill,  25  Hun  (N.  Y.)  i  Pick.  (Mass.)  i. 
120;   Newman  v.  Stein,  75  Mich.  402;        The   fact  that  cross  interrogatories, 

Bradley  v,  Gardiner,  10  Cal.  371 ;  Page  which    contained    alleged    defamatory 

V.   Merwin,   54  Conn.  426;  Wilson  v.  words,  signed  by  the  defendant  and  in 

Fitch,  41  Cal.  364.  his  handwriting,    were   found    in    the 

Statements   similar    to    those   com-  clerk's  office,  tends  to  show  a  publica- 

plained  of,  made  by  defendant  about  tion,  and  is  admissible  as  evidence  of 

the  same  time,  may  be  shown  in  evi-  the  question  of  publication  to  be  deter- 

dence.   Hanners  v.McCelland,  74lowa  mined  by  the  jury.    Lawson  t^.  Hicks, 

318.  38  Ala.  279. 

But  one  cannot  be  asked,  on  cross-        A  committee  appointed  by  a  society 

examination,  if  he  had  not  slandered  to  investigate  certain  bills  presented  by 

another  person  two  or  three  years  be-  plaintiff,  without  special  authority  made 

fore.     Sullivan  v,  O'Leary,  146  Mass.  a  libellous  report  in  print,  and  copies 

322.  were  freely  taken  from  the  secretary's 

Evidence  is  competent  to  prove  that  desk,  and  the  report  afterwards  adopted 
the  adverse  party,  in  an  action,  at-  by  the  society.  Held^  that  tiiere  was 
tempted  to  bribe  a  juror  at  a  former  no  evidence  of  publication  by  the  so- 
trial  of  the  case.  Hastings  v.  Stetson,  ciety,  though  the  reports  were  seen  by 
130  Mass.  76.  persons  not  members  of  the  society. 

8.  Little  t;.  Barlow,  26  Ga.  423;  Clay  Senancour  v.  Societe  La  Prevoyance, 

V,  Briffham,  8  Gray  (Mass.)  loi ;  Mosier  146  Mass.  616. 
v»  StoTl,  119  lud.  244.  6.  Wright   v.  Woodgate,    2  C.  M. 

4.  Odgers    L.  &    S.  C59;  Frank  v.  &  R.  57^  Gilpin  v.  Fowler,  9  Ex.  615; 

Kaminsky,     109    111.    26;    Mielenz    v,  23  L.I.  Ex.  156. 
Qjiasdorf,  68    Iowa    726;    Benford   v.        6.  Cooke  v,  Hughes,  R.  &  M.  112. 
Young,   lie   Ind.   174.     See  Ricket  v.        7.  Fryer  v,  Gathercole,  4   Ex.  262; 

Stanley,  6  Blackf.  (Ind.)  169;  Wright  v.  Adams  v.  Kelly,  R^.  &  Moo.  157. 
Lindsay,  20  Ala.  428;  Wheeler  t^.Robb,        8.  R.  v.  Rosenstem,  2  C.  &  P.  414. 
I  Blackf.  (Ind.)  330;  Whitaker  v.  Free-        9.  Towns.   S.  &  L.,   ^  377;  Carpen- 

man,  i  Dev.  271;  Hix  v,  Drury,  5  Pick,  ter  v  Bailey,  56  N.  H.  283;   Behee  v. 

(Mass.)  303.    See  R.  v.  Stranger,  L.  R.,  Mo  Pac.  R.  Co.,  71  Tex.  424;  Strader  v, 

6  Qj,B.  352;  40  L.  J.,  Q^B.  ^;   19  W.  Snyder,  67  111.  404;  Gates  v.Bowker,  18 

R.640;  Dupe  of  Brunswick  v.  Harmer,  Vt.  23;  Weir  v,  Ho88,6  Ala,  881;  Gath- 

14  Q^B.  105;  R.  V,  Richard  Carlile,  i  ercole  v,  Miall,  15  M.  &  W.  319;  Rainy 

Chitty    451.       Compare     Brooks      v,  v.  Bravo,  L.  R.,  4  P.  C.  287;  Layer's 
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graphed  at  the  same  time  by  the  same  process,  none  of  them  are 
copies  in  the  legal  sense  of  the  word.  They  are  all  counterpart 
originals,  and  each  is  primary  evidence  of  the  contents  of  the 
rest.^  So  separate  publications  made  concerning  the  plaintiff, 
which  are  not  themselves  actionable,  are  admissible  in  an  action 
for  libel » 

3.  Proof  of  the  SpeaUxig  of  the  Slander. — In  actions  for  slander, 
the  plaintiff  must  prove  that  the  words  were  spoken  by  the  de- 
fendant, but  it  is  not  incumbent  on  him  to  show,  beyond  a  reason' 
able  doubt y  that  the  defendant  uttered  the  words  charged,  or  their 
substance.' 

The  only  way  to  prove  publication  is  by  calling  those  who 
heard  the  defendant  speak  the  words.  It  is  not,  in  strictness, 
sufficient  to  prove  that  the  defendant  spoke  words  equivalent  to 
those  set  out  in  the  statement  of  claim.^  It  was  never  necessary, 
however,  to  prove  all  the  words  laid  in  the  declaration  if  such 
of  them  as  are  proved  are  intelligible  and  actionable  by  them- 
selves.* 
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Case,  6  State  Tr.  339;  Boyle  v.  Wise-  substantially  the  same  as  those  proven, 

man,  10  Ex.  647;  R.  v,  Aickles,  i  Leach  differing   only    in    slight    particulars. 

0;  R.  V,  Llanfalthy,  2  £11.  &  B.  940;  Held^  Siat    the  variance  might    have 

ewton  V,  Chaplin,  10  C.  B.  56;  Atty.  been  cured  by  amen4ment  below,  and 

Gen.  V,  Merchant,  2T.  R.  201;  Winter  on  appeal  the  amendment  would    be 

V.  Donovan,  8  Gill  (Md.)  370;  Fryer  v,  presumed  to  have  been  made.    Proctor 

Gathercole,  4  Ex.  Rep.  263.  v.  Owens,  18  Ind.  31. 

1.  R.  t;.  Watson,  3  Stark.  139;  John-        Where  defendant  admits  the  use  of 

son  V,  Hudson  and  Morgan,  7  A  &  E.  the     slanderous    words    charged,    but 

333,  n.  claims  that  they  were  spoken  of  and 

In  an  action  of  libel  against  the  pro-  concerning  another  person  than  plain- 

prietor  of  a  newspaper,  a  copy  of  the  tiff,  the  whole  conversation  had  at  the 

paper  bought  at  the  office,  if  alleging  time  the  alleged  slanderous  language 

on  its  face  that  it  was  the  property  of  was  used  may  properly  be  given,  for 

the  defendant,  is  sufficiently  connected  the  purpose  of  showing  against  whom 

with  the  defendant  by  proof,  and  a  par-  the  words  were  spoken.    Newman  v* ' 

agraph  in  it  is  relevant  to  read  to  the  Stein,  75  Mich.  403. 
jury  to    show  the    circulation  of  the        6.  Odeers  L.  &  S.  565;  Lewis  v,  Mc- 

paper.    Fry  v.  Bennett,  4  Duer  (N.  Y.)  Daniel,  83  Mo.  577;  Casey  v.  Aubuchon, 

347.  35  Mo.  App.  91 ;  Wheeler  v»  Robert,  i 

S.  De  Dermott  v.  Evening  Journal  Blackf.  (Ind.)  330. 
Assoc.  43  N.  J.  L.  488.  In  an  action  for  libel,  the  libellous 

8.  Zimmerman  v.  McMakin,  32   S.  matter  was  alleged  in  the  complaint  to 

Car  373;  53  Am.  Rep.  have  been  contained  principally  in  a 

4.  Wood  V.   Hilbish,  3t  Mo.   App.  letter  written  and  published  with  the 

389;  Mix  V.  McCoy,  33  Mo.  App.  480;  advice  and  assistance  of  the  defendant. 

Armitage  v.  Dunster,  4    Dougl.   391;  The  particular  portions  of  the  letter 

Maitland  v,  Goldney,  3  East  426;  Od-  complained  of  were  set  forth  specific- 

f^rs  L.  &  S.  564;  Wheeler  v,  Robt,  i  ally.    Defendant,  in    his  answer,  ad- 

lackf.  (Ind.)  330.  mitted  the  publication;  tiuit  it  was  with 

In  an  action  for  slander  so  many  of  his  advice  and  assistance,  and  that  it 

the    words    complained    of    must    be  contained  the  words  set  forth   in  the 

proved    as  will  establish  the    slander,  complaint,  but  alleged  that  they  were 

Other  words  of  similar  Import,  or  equi-  not  true  and  correct  extracts,  but  were 

valent  words,  if  proven,  will  not  sus-  garbled  and  incomplete;  also  that  the 

tain  the  action.    Wilborn  v,  Odell,  29  letter,  as  to  the  matter  stated  in  the 

III.  456.  complaint,  was  true.     A  copy  of  the 

A  complaint  for  slander  charged  sev-  letter,  which  was  very  voluminous .  and 

eral  sets  of  words,  some  of  which  were  contained  much  irrelevant  matter,  was 
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4.  Proof  that  the  Words  Sofar  to  the  PlaintUH— If  the  libel  does 
Tiot  name  the  plaintiff,  there  may  be  need  of  some  evidence  to 
show  who  was  meant.  The  plaintiff  may  give  evidence  of  all 
"surrounding  circumstances;"  u  e,^  the  cause  and  occasion  of 
publication,  later  statements  made  by  the  defendant,  and  other 
extraneous  facts  which  will  explain  and  point  the  allusion.^  The 
plaintiff  may  also  call  at  the  trial  his  friends  or  others  acquainted 
with  the  circumstances,  that  on  reading  the  libel,  what  they  under- 
stood by  the  words,  and  whether  they  were  aimed  at  the  plain- 
tiff* 

annexed    to    and    made   part   of   the  Woodward,  12  Conn.  362;  McLaugh- 

answer.    The  letter  was,  on  plaintiff's  lin  v,  Russell,  17  Ohio  475;  Miller  v. 

motion,  stricken  out.    Held  no  error;  Butler,  6  Cush.  (Mass.)  71;  Goodrich  v. 

that  under  the  answer  the  defendant  Stone,  11  Mete.  (Mass.)  473;  Smawlej 

could,  on  the  trial,  show  the  context,  v.  Stark,  9  Ired.  (N.  Car.)  385;  Morgan 

or  at  least  so  much  thereof  as  might  v.  Livingston,  a  Rich.  573;  Smart  v, 

tend  to  explain  the  sense  in  which  the  Blanchard,  42  N.  H.  \7g\  Maybee.  v. 

alleged   libellous  words  were  used;  but  Fisk,42  Barb.  (N.  Y.)^26;  Allensworth 

this   was  a  rule  of  evidence,    not  of  v.  Coleman,  5  Dana  (K7.)  315;   Knapp 

pleading,  and  it  was  not  necessary  for  v.  Fuller,  55  Vt.  3x1;  45  Am.  R-ep.  618; 

that  purpose  that  the  letter  should  be  Howe  Machine  Co.  v.  Souder,  ^8  Ga.  64; 

made  part  of  the  answer.      Kelly  v,  Morgan    v,   Livingston,    2    Rich.   (S. 

Waterbury,  87  N.  Y.  170.  Car.)  573;  Tomkins  v.  Wisener,  i  Sneed 

1.  Odgers   L.  &  S.  507;  Haklwell  v.  (Tenn.)  458;  Chamberlin  v,  Vance,  <i 

Ingram,  28   Eng.  Law*&  £q.  413;  Wil-  Cal.  83;  Broome  v,  Gosden,  i  C.  B.  728; 

son  V.   Fall  River   Daily  Herald,  143  R.  v.  Barnard,  Ex  parte  43  J.  P.  127; 

Mass.  581;  Smaley  v.   Stark,    9    Ind.  Gribble  v.  Pioneer  Press  Co  ,37  Minn. 

386;   De  Witt  v.  Wright,  57  Cal.  576.  277;   Justice    v.  Kirlin,    17   Ind.  588; 

See  Fleischmannf;.  Bennett,  23  Hun  (N.  Wachter  v.  Zuenser,  29    N.   Y.  547; 

Y.)  200.  Duke  of  Brunswick  v,  Harmer,  3  C.  & 

It  appeared  that  the  person  alleged  K.  10;  Simmons  v,  Mitchell,  o  App. 
to  be  libelled  was  described  in  the  Pub-  Cas.  156;  50  L.  J.,  P.  C.  11;  29  W.  R. 
lication  as  "the  representative  or  the  401;  43  L.  &  T.  710;  Humphreys  v, 
emperor  of  the  Russias,'*  and  not  as  Miller,  4  C.  &  P.  7;  Barnett  v,  Allen, 
the  "Russian  consul.*'  Held^  that  3  H.  &  N.  376;  27  L.  J.,  Ex.  41c;  Homer 
evidence  was  admissible,  in  support  of  v.  Taunton,  5  H.  &  N.  661;  Daines  v. 
the  averments  in  the  indictment,  to  Hartley,  3  Exch.  200;  a8  L.  J.  Ex.81; 
show  that  the  publication  applied  to  Maynard  v.  Firemen's  Fund  Ins.  Co., 
the  Russian  consul.  The  Common-  34  Cal.  59.  Compare  McCue  v»  Fur- 
wealth  V.  Buckingham,  Thatcher's  guson,  73  Pa.  St.  333;  Gibson  v.  Will- 
Crim.  Cas.  51.  iams,  4  Wend.  (N.  Y.)  320;  Van  Vetch- 

In  an  action  for  slander  for  charging  en  v.  Hopkins,  5  Johns.  (N.   Y.)  211; 

plaintiff  with  perjury   in  giving  testi-  Rangier  r.  Hummel,  37  Pa.   St.  130; 

mony  in  a  certain  action,  evidence  that  SnelT  %\  Snow,  13  Mete.  (Mass.)  278; 

plaintiff  was  sworn  in  such  action  and  46  Am.  Dec.  730;  People  v.  Parr,  25 

gave    testimony,    and    that    defendant  Week.  Dig.  113;  Pittsburgh  R.  Co.  v. 

charged   him  with   having  committed  McCurdy  (Pa.),  6  Cent.  Rep.  719;  Cre- 

pcrjury  therein,  is  material.     Davis  v,  singer  v.  Reed,  25  Mich.  450;  White  v, 

Davis,  3  Pickle  (Tenn.)  200.  Say  ward,  33  Me.  322;  Com.  v,  Buck- 

S.  Finneffan  v.  Detroit  Free  Press  ingham,  Thatcher  Crim.  Cas.  29;  Briggs 
Co.,  44  >r  W.  Rep.  585;  Barton  v,  v.  Byrd,  11  Ired.  353;  Harrison  v. 
Holmes,  16  Iowa  252;  Moss  v.  Hay-  Thornborough,  10  Mod.  Z96;  Gidney  v. 
cock,  15  Iowa  (7  With.)  149;  Anderson  Blake,  11  Johns.  (N.  Y.)  54;  Rangier  v. 
v.  Hart,  68  Iowa  400;  Hess  v.  Fockler,  Hummel,  37  Pa.  St.  130. 
25  Iowa  9;  Dixon  v.  Stewart,  33  Iowa  In  Knapp  v.  Fuller,  55  Vt  311,  the 
125;  Nidever  v.  Hall,  67  Cal.  79;  Good-  court  said:  "There  is  considerable  con- 
rich  V.  Davis,  II  Mete.  (Mass.)  473;  flict  in  the  cases  touching  the  admission 
Leonard  v,  Allen,  11  Cush.  (Mass.)  of  testimony  of  witnesses  as  to  their 
241 ;  Nelson  v.  Borchenius,  52  111.  236;  understanding  of  alleged  libellous  Ian- 
Russell  V.  Kelly,  44  Cal.  641;  Mix  t;.  guage.      The    authorities  are  uniform 
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that  the  meaning  is  a  question  for  the  fact  is  quite  shadowy  and  undefinable, 

jury,  and  the  jurj  are  to  put  themselves  and  oftentimes  a  recital  of  facts  is  tanta- 

as  nearly  as  may  be  in  the  shoes  of  the  mount  to  the  expression   of  opinion, 

reader,  and  from  his  standpoint  deter-  The  witness  familiar  with  the  facts  can 

mine  the  character  of   the  language,  group  and  combine  them  into  a  conclu- 

To  determine  the  question  it  is  obvious  sion  that  has  some  value,  while  the  jury, 

that  the  language  will  be  construed  by  less  familiar  with  them,  will  be  more 

the  reader,  not  only  with  reference  to  lULely  to  give  them  their  proper  force  if 

all  the  facts  and  cirumstances  recited  in  the  witness  states  his  conclusion.     No 

the  article  itself,  but  also  with  reference  danger   can  arise  from   this   evidence 

to  such  other  facts  as  the  writer  might  when  a  cross  examination  is  open  to 

reasonably  expect    to    be    within  the  the  adverse  party.    If  the  language  of 

present  knowledge  of  the  reader.     If  the  article  is  unambiguous  there  is  no 

an  article  adopts  terms  or  forms  of  ex-  room   for  evidence  of  the  witness's  un- 

pression  which  have  a  provincial  mean-  derstanding  of  its  meaning.    But  if  it 

ing  unlike  their  natural  import,  and  are  is  ambiguous  or  ironical,  if  it  is  the  soft 

addressed  to  persons  of  the    locality  impeachment  of  the  coward,  who    is 

where  such  provincialisms  are  under-  afraid   to  call  men  and  things  by  their 

stood,  the  writer  is  bound   to  expect  right  names,  but  prefers  by  innuendo 

that  his  language  will  be  read   in   its  and  insinuation  to  vilify  his  victim,  it  is 

provincial  sense.  a  case  where  acquaintances  may  state 

'*If  a  person  is  known  in  a  locality  as  their  understanding    of  the    language 

having  a  nickname,  or  one  given  him  made  use  of." 

by   reason  of  some  oddity  of  manner.  Where  the  words  charged  in  a  decla- 

peculiarity   of  gait  or  dress,  or  some  ration  as  slanderous  have  a  fixed  and 

official  character,  and  the  article  refers  unambiguous  meaning,  it  is  not  compe- 

or  may  refer  to  such  name  or  charac-  tent  for  a  witness  to  say  he  understood 

ter  instead  of  the  true  name,  all   per-  the  speaker  to  mean  differently  from 

sons    reading  an   article  referring    to  the  common  import    of   such    words, 

somebody  under  such  name,  and  know-  Pitts  v.   Peace,  7  Jones  L.  (N.  Car.) 

ing  who  bore  the  name,  would  feel  well  558. 

assured  respecting  the  person  alluded  Where  the  alleged  slanderous  words 

to.     Such  name  or  character  is  but  an  are  "she  is  ornrier  than  two  hells,"  it  is 

alias  for  the  person's  true  name.  competent  to  show    by   persons    who 

"But  it  would  not  do  to  say  that  the  heard  the  words  what  they  understood 
jury  are  presumed  to  know  all  the  facts  them  to  mean.  Wimer  v.  Allbaugh 
known  by  the  reader.  The  reader  hav-  (Iowa),  42  N.  W.  Rep.  587. 
ing  an  intimate  acquaintance  with  the  It  is  competent  to  ask  a  witness  if  he 
person  in  question,  both  under  his  had  not  heard  of  the  commission  of  a 
true  name  and  in  his  official  character,  crime  of  which  another  was  accused  in 
can  apply  an  ambiguous  reference  to  his  presence  as  explanatory  of  the  un- 
its proper  object  at  once.  The  jury  derstanding  of  witness  of  the  accusa- 
may  be,  and,  practically  speaking,  tion.  Tidwell  v.  Witherspoon,  21  Fla. 
naturally  would    be,    a   class    of  per-  359. 

sons  not    intimately   acquainted    with  it  is  incompetent  to  ask  a  witness  if 

these    facts.      They  could    not    stand  he  understood  any  language  used   by 

in    the    shoes    of  the  .  witness.      And  defendant  to  have  the  meaning  attrib- 

to    lay    before    them   the    naked    fact  uted  to  it  by  plaintiff,  where  it  appears 

that  a  person   had    some  peculiarities  that  the  witness  did  not  hear  defendant 

that  possibly  mark  him  as  the  one  re-  speak  the  words  complained  of.  Wimer 

ferred  to  in  the  article  is  forcing  the  v,   Allbaugh   (Iowa),  42  N.  W.   Rep. 

jury  into  the  region  of  conjecture.  587. 

"In  cases  where  the  mental  condition  When  it  is  desired  to  get  at  the  pecu- 
of  a  person  is  in  question,  a  nonexpert  liar  or  extraordinary  meaning  of  Ian- 
witness  may  detail  facts  from  which  the  guage  alleged  to  be  libellous,  the  wit- 
jury  may  judge  whether  the  person  is  ness  called  to  show  a  usage  that  gives  a 
insane.  He  may  go  further  and  tell  peculiar  significance  to  Uie  expression 
■  the  jury  what  his  opinion  is  as  to  his  employed,  should  be  first  asked  whether 
insanity.  The  jury  may  add  this  opin-  there  be  any  extraordinary  or  peculiar 
ion  to  the  facts  detailed,  and  on  the  meaning  expressed  by  the  words  in 
whole  form  their  opinion.  There  are  question;  and  if  the  answer  be  in  the 
many  cases  where  the  distinction  be-  affirmative,  he  should  then  state  the 
Iween  opinion  or  understanding    and  means  and    extent  of   his   knowledge 

487 


Ivid«iiM.  LIBEL  AND  SLANDER.     FUintiff'i  Ghanuster. 

It  is  not  necessary  that  all  the  world  should  understand  the 
libel ;  it  is  sufficient  if  those  who  know  the  plaintiff  can  make  out 
that  he  is  the  person  meant.^  A  witness  may  be  asked  what  per- 
son is  meant,  subject  to  the  rule  that  the  alleged  libel  must  be 
construed  by  the  court  and  jury  *  It  should  be  left  to  the  jury 
to  say  whether  the  words  proved  were  used  in  the  sense  of  those 
alleged.*  So,  in  the  absence  of  an  allegation  of  any  local  or  pro- 
vincial meaning  in  the  words  spoken,  the  speaking  and  attendant 
circumstances  should  be  detailed  to  the  jury,  and  they  should  be 
allowed  to  judge  of  the  meaning* 

6.  Proof  ai  to  PlaintifTs  Character. — Where  the  words  are  action- 
able only  by  reason  of  the  plaintiff's  holding  an  office  or  exercis- 
ing a  profession  or  trade,  the  plaintiff  must  prove  that  he  held 
such  office  or  exercised  such  profession  or  trade  at  the  date  of 
publication,  and  that  the  words  complained  of  were  spoken  of 
him  in  that  capacity.*  Sometimes  the  words  themselves  admit 
the  plaintiff's  special  character,  or  it  may  be  admitted  on  the 
pleadings ;  if  so,  it  is,  of  course,  unnecessary  to  give  any  evidence 
on  the  point.®  So  the  plaintiff's  general  character  may  be  given 
in  evidence'' — 

upon  the  subject  of  the  peculiar  mean-  Paige,  42  N.  Y.  581;  Van  Vetchen  v. 

Ing  of  the  words;  and  if  it  appears  to  be  Hopkins,  5  Johns.  (N.  Y.)  211;  Dames 

adequate,  he  majr  then  be  asked  the  v.  Hartley,  3  Exch.  200;    Gribble  v. 

question:    What  did    you  understand  Pioneer  Press  Co.,  37  Minn.  277;  Olm- 

bj  the  words  employed?    Mewhold  v.  stead  v.  Miller,  i  Wend.  (N.  Y.)  510; 

Bradstreet,  Md.  38.  Homer  v.  Taunton,  5  Hurl.  &  N.  661 ; 

In    an  action  brought  by  an  eldest  Edwards  v.  Chandler,  14  Mich.  471; 

son    for  slander,  which    consisted    in  Goodrich  v,  Woolcott,  3  Cow.  (N.  Y .) 

speaking  the  words  "your  boys  have  231;   Demarest  v.  Haring,  6  Cow.  (N. 

stolen    my  com,"    evidence    that    the  "x .)  76;  Rundall  v.  Butler,  7  Barb.  (N. 

youngest  two  boys  had  stolen  the  de-  Y.)  260. 

fendant's  corn  is  not  admissible,  if  there  8.  Zimmerman  v.  McMakin,  22   S. 

is  no  offer  to  show  that  those  who  heard  Car.  372;  53  Am.  Rep.  720;  Weed  f. 

the  slander  spoken  knew  or  ever  heard  Bibbins,  32  Barb.  (N.  Y.)  315. 

that  said  two  boys  had  stolen  such  corn,  4.  Justice  v,  Kirlin,  17  Ind.  588. 

or  to  prove  any  accompanying  expla-  5.  Odgers  L.  &  S.  558. 

nation  of  the  slanderous  words,  made  to  6.  Yrisarri  v,  Clement,  3  Bing.  432* 

the  knowledge  of  those  who  heard  them.  7.  Maclean  v.  Scripps,  52  Mich.  214; 

Maybee  v,  Fisk,  42  Barb.  (N.  Y.)  326.  State  v.  Rice,  56  Iowa  431;  Bathrick  v. 

Where  the  speaking  of  the  words  is  Detroit  etc.  Tribune  Co.,  50  Mich.  629; 
admitted  and  their  truth  alleged  in  jus-  40  Am.  Rep.  63;  Talmadge  v.  Baker, 
tification,  it  is  error  without  prejudice  22  Wis.  625;  Cooper  v.  Greely,  1  Den. 
to  permit  a  witness  to  testify  to  the  (N.  Y.)  347;  Say  re  v.  Sayre,  i  Dutch, 
speaking  of  words  of  substantially  the  (N.  T.)  235;  McDougald  v.  Coward,  0^ 
same  meaning,  and  give  as  his  under-  N.  Car.  368;  Lowe  v.  Herald  Co. 
standin&r  of  them  the  same  meaning  (Utah),  21  Pac.  Rep.  991. 
charged  in  the  petition  and  justified  in  In  an  action  on  the  case  for  slander, 
the  answer.  Brooks  v,  Dutcher,  22  in  accusing  the  plaintiff  of  unchaste- 
Neb.  644.  ness,  where  a  witness  deposes  that  the 

1.  Bourke  v.  Warren,  2  C.  &  P.  310.  plaintiff's  character  for  chastity  is  bad, 

2.  Anderson  v.  Hart,  68  Iowa  400;  it  is  not  necessarv  that  the  witness 
White  V,  Say  ward,  33  Me.  326;  McCue  should  first  have  been  asked  whether 
V.  Ferguson,  73  Pa.  St.  333;  Rangier  t\  he  knows  the  plaintiff's  general  char- 
Hummel,  37  Pa.  St.  130;  Snell  v,  acter  for  chastity.  Senter  v.  Carr,  15 
Snow,  54  Mass.  278;  Gibson  v.  Will-  N.  H.  351.  See  -^tna  Life  Ins.  Co.  v, 
iams,  4   Wend.  (N.  Y.)  320;  Wright  v,  Paul,  23  III.  App.  611. 
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But  proof  of  particular  acts  is  not  competent  to  show  general 
conduct.* 

The  plaintiff  cannot  introduce  evidence  as  to  his  good  char- 
acter until  it  has  been  attacked  by  the  defendant.* 

6.  Evidence  ai  to  Malice. — Where  the  publication  is  prima  facie 
libellous,  it  is  unnecessary  for  the  plaintiff,  to  entitle  him  to  re- 
cover, to  introduce  any  evidence  from  which  malice  may  be  in- 
ferred  other  than  the  libellous  article.'    See  Malice,  infra, 

A  plaintiff  in  an  action  of  slander  is  83;  Scott  t;.  Peebles,  2  Sm.  &  M.  (Miss.) 

entitled  to  give,  in  evidence  in  chief,  tiis  5^.  Williams  v.  Haig,  3  Rich.  (S.  Car.) 

general  character.    Sample  v,  Wynn,  302;  45  Am.  Dec.  774.    See  Damages, 

Busb.  L.  (N.  Car.)  319.  infra. 

Where,  in  an  action  for  slanderous  In  a  number  of  cases  it  has  been  held 

words  imputing  the  crime  of  larcenv,  that  under  the  general  issue  evidence  of 

the  defendant  does  not  justify  the  speak-  the  good  character  of  the  plaintiff  is  ad- 

ing,  and  offers  no  evidence  impeaching  missible.     Bennett  v,  Hyde,  6  Conn, 

the  plaintiff's  character,  evidence  of  the  24;  Shroyer  v.  Miller,  3  W.  Va.  158; 

plaintiff's  good  character  is  not  admis-  Williams   v,  Haig,  3  Rich.  (S.  Car.) 

dble.     Haun  v.  Wilson,  28  Ind.  296.  362;  Burton  v.  March,  6  Jones  L.  (N. 

1.  Hawkins  v.  Globe  Printing  CTo.,  10  Car.)  409;  Howell  v,  Howell,  10  Ired. 
Mo.  App.  174;  Fountain  v.  West,  23  (N.  Car.)  82;  Sample  v.  Wynn,  Busbee 
Iowa  9;  State  v.  Lyon,  89  N.  Car.  56S.  Law  (N.  Car.);  Romavne  v,  Duane,  3 

Where  the  defence  pleaded  to  an  Wash.  (U.  S.)  246;  Williams  t;.  Green - 
action  for  slander  is  plaintiff's  general  wade,  3  Dana  (Ky.)432;  King  v.  War- 
reputation,  evidence  of  specific  acts  of  ing,  5  Esp.  Cas.  14. 
misconduct,  and  rumors  arising  there-  In  Houghtaling  v.  Kilderhouse,  2 
from,  is  inadmissible.  Hanners  v,  Mc-  Barb.  (N.  Y .)  149,  where  the  defend- 
Clelland,  74  Iowa  3x8.  ant,  under  a  plea  of  justification,  proved 

2.  Dame  v.  Kenney,  5  Fost.  318;  facts  and  circumstances  tending  to 
Inman  v.  Foster,  8  Wend.  (N.  Y.)  602;  show  the  truth  of  the  charge  uttered,  it 
McGee  v.  Sodusky,  5  J.J.  Marsh.  (Ky.)  was  held  not  competent  for  the  plain- 
185;  Severance  v.  Hilton,  4  Fost.  1^7;  tiff,  in  reply  to  such  testimony,  to  in- 
Comwall  V,  Richardson,  i  Ry.  &  M.  troduce  evidence  of  his  good  character. 
305?  I  C.  &  Y.  106;  Harcourt  v.  Harri-  See  Stow  v.  Converse,  3  Conn.  325; 
•on,  I  Hall  (N.  Y.)  474;  Shipman  v.  Her  v.  Cromer,  Wright  (Ohio)  441; 
Burrows,  i  Hall  (N.  Y.)  399;  Petrie  v.  Sprinsstein  v.  Field,  Anthon.  (N.  Y.) 
Rose,  5  W.  &  S.  (Pa.)  364;  Holley  v.  252;  Matthews  v,  Huntley,  o  N.  H.  146. 
Burgess,  9  Ala.  728;  Haun  v,  Wilson,  S.  True  v.  Plumley,  36  Me.  478; 
28  Ind.  296;  Miles  v.  Van  Horn,  17  Lewis  v.  Chapman,  16  N.  Y.  372; 
Ind.  245;  Chubb  v.  Gsell,  34  Pa.  St.  White  v.  NichoUs,  3  How.  (U.  S.)  266; 
114;  Martin  V.  Hooker,  7  Coldw.  (Tenn.)  Darby  v.  Ousely,  i  H.  &  N.  i;  Wilson 
yo;  Wright  v,  Shrocder,  2  Curt.  (C.  v,  Noonan,  35  Wis.  321;  Dexter  v. 
C.)  548;  Harbison  v.  Shook,  41  111.  142.  Spear,  4  Mas.  (U.  S.)  115;  Erwin  v. 
And  see  Rector  v.  Smith,  11  Iowa  302;  Sumrow,  i  Hawks  (N.  Car.)  472;  Far- 
Rhodes  v.  James,  7  Ala.  574;  Tibbs  V,  ley  v.  Ranck,  3  W.  &  S.  (Pa.)  554; 
Brown,  2  Grant's  Cases  (Pa.)  39;  Mc-  Kinney  v,  Hosea,  3  Harr.  (Del.)  307; 
Cabe  V.  Platter,  6  Blackf.  (Ind.)  40c;  Parke  v.  Blackiston,  3  Harr.  373;  Mc- 
Flittcraft  T'.  Jenks,  3  Whart.  (Pa.)  158;  Kee  v.  Ingalls,  4  Scam.  30;  Estes  v. 
Pink  V.  Catanich,  51  Cal.  420;  Scott'  v,  Antrobus,  i  Mo.  197;  Wilson  v, 
Peebles,  10  Miss'.  546;  Williams  v.  Noonan,  35  Wis.  321;  Sanderson  v. 
Greenmanse,  3  Dana  (Ky.)  432;  Buford  Caldwell,  45  N.  Y.  398;  Fry  v,  Ben- 
v.  McClun,  I  Nott  &  M.  (S.  Car.)  269;  nett,  5  Sandf.  (N.  Y.)  54;  Bodwell  v. 
Guy  V,  Gregory,  9  Car.  &  P.  584;  Foun-  Osgood,  3  Pick.  (Mass.)  399;  Weaver 
tan  V.  Bedle,  3  Q^,  B.  5.  Compare  v,  Hendrick,  30  Mo.  502;  Roberts  v, 
Hitchcock  V,  Moore,  37  No.  West.  Rep.  Camden,  9  East  93;  Gabe  v.  McGm- 
914;  Romayne  v.  Duane,  3  Wash.  (U.  ness,  68  Ind.  538;  Curtis  v.  Mussey,  6 
S.)  246;  Shroyer  v.  Miller,  3  W.  Va.  Gray  (Mass.)  261;  Hudson  v.  Gamer, 
158;  Adams  v,  Lawson,  17  Gratt.  250:  22  Mo.  423;  Byrket  v.  Monohon,  7 
Byrket  v,  Monohon,  7  Blackf.  (Ind.)  Blackf.  (Ind.)  83;  Trabue  v.  Mays,  3 
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7.  Diitrew  of  MmcL — In  all  cases  in  which  the  plaintiff  is  en- 
titled to  recover  damages  for  mental  suffering,  evidence  of  the 
actual  suffering  caused  by  the  act  of  the  defendant  is  admissible,^ 
and  when  parties  have  been  admitted  as  witnesses,  the  testimony 
of  the  plaintiff  as  to  his  sufferings  is  admissible,  for  he  knows 
best  what  he  has  suffered.  His  interest  in  the  action  only  affects 
his  credibility.* 

Where  the  words  are  actionable/^  se^  evidence  of  actual  dam- 
age to  the  character  and  of  mental  suffering  need  not  be 
given.' 

8.  After  Spokan  Worda — ^After  spoken  slanderous  words  are  not 
provable,  but  are  admissible  to  show  the  spirit  of  the  defendant 
in  speaking  the  words  already  proved.*  Where  the  subsequent 
words  impute  the  same  crime,  or  may  be  fairly  considered  as 
equivalent  to  a  renewal  or  repetition  of  the  same  defamatory 
charge  as  those  already  proved,  they  may  be  admitted  as  legiti- 
mate evidence  of  the  original  malice  of  the  speaker,  but  not  as 
separate  grounds  of  action  where  there  is  no  additional  count  to 
embrace  them.* 

9.  Aggrsvation  of  Damagea — The  pecuniary  circumstances  of  the 
defendant  are  admissible  in  evidence  to  aggravate  damages,®  The 

Dana  (Ky.)  138;  Root  v.  King,  7  Cow.  malice  or  damages.    Austin  v.  Bacon,  x 

(N.  Y.)  613;  aflPd  4  Wend.  (N.  Y.)  113;  N.  Y.  S.  587;  Morris  v.  Elliott,  39  CaL 

Gilmer  v.  Eubank,  13  111.  271;  Yates  v,  73  i  Chamberlin  v,  Vance,  51  Cal.  75; 

Reed,  4  Blackf.  (Ind.)  463;  Usher  v,  Russell  v,  Kelly,  44  Cal.  641. 

Severance,  20  Me.  9.  6.  Ward  v.  Dick,  47  Conn.  300;  36 

1.  Rea    V.  Harrington,   58    Vt  181;  Am.  Rep.  75;   Williams  v»  Miner,  18 
Cheslej  v,  Thompson,  137  Mass.  136;  Conn.  472. 

Trelker  v.  Butler,  15  Bradw.  (111.)  209;  Proof  on  the  repetition  of  the  slander 

Swift    v.  Dickerman,  31    Conn.    285;  alleged,  after  the  time  of  the  utterance, 

Burk  V.  McBain,  29  Mich.  260;  Wilson  may  be  eivenin  aggravation  of  damages 

V.  Goit,  17  N.   Y.  442;   Terwilliger  v.  as  showmg  the  quoanimo^  but  evidence 

Wands,  17  N.  Y.  54.     See  Hastings  v,  which  is  neither  within  the  allegations 

Stetson,     130    Mass.    76;    Marble    v.  of  the  petition  nor  rebuttal  in  its  char- 

Chapin,    132  Mass.  225;    Mahoney  v,  acter,  is    not    admissible.    Christal  v, 

Belford,  1^2  Mass.  393.  Craig,  80  Mo.  360. 

2.  Chesley  v,  Thompson,  137  Mass.  Evidence  of  other  or  similar  slander- 
136.  ous  words,  spoken  at  other  times  and 

8.  Boedt  V,  Budwig,  19  Neb.  739.  places,  is  admissible  to  show  that  the 

4.  Williams  v.  Miner,  18  Conn.  472;  words  charged  in  the  complaint  were 

Christal  V,  Craig,  80  Mo.  ^69;  Lanius  spoken  with  malice  and  ill  will.    Mark- 

V.  Druggist  Pub.  Co.,  20  Mo.  App.  12;  ham  v.  Russell,  12  Allen  (Mass.)  ^73; 

Evening  Journal  Assoc,  v,  McDermott,  Logan  v.  Logan,  77  Ind.  558;  Oe  Pew 

44    N.   J.  L.  430;  43  Am.  Rep.   392;  v,   Robinson,    95   Ind.   109;    Casey  v, 

Chubb    v.  Westley,  6  C.   &    P.    436;  Hulgan  (Ind.),  21  N.  E.  Rep.  322.  " 

Hanners  v,  McClelland,  76  Iowa  318;  6.  Bennett  v,  Hyde,  6  Conn.  24;  Case 

Symmons  v.  Blake,  i  M.  &  Rob.  447;  v,  Marks,   20  Conn.  248;    Kamey    v. 

Pearce  v,  Ormsby,  i  M.  &  Rob.  455;  Paisley,   13    Iowa    89;    Humphries  v, 

Casey  v,  Hulgan  (Ind.),  21  N.  E.  Rep.  Parker,  52  Me.  502;  Stanwood  v,  Whit- 

322;  Cruikshank  v.  Gordon  (N.  Y.),  23  more,  63  Me.  209;  Barkly  v,  Copeland, 

N.  E.  Rep.  457.  74  Cal.  i ;  Brown  v.  Barnes,  30  Mich. 

Evidence  that  after  the  time  of  an  211;  Buckley  v,  Knapp,  48   Mo.   152; 

alleged   slander  similar  statements   to  Rosewater  v.  Hoffman,   24  Neb.  222; 

those  alleged  to  have  been  made  by  de-  Adcock  v.  Marsh,  8  Ired.  (N.  Car.)  360; 

fendant  were  made  by  third  persons  is  Harbison  v.  Shook,  41  111.  142;  Lewis 

inadmissible,  either  on  the  question  of  v.  Chapman,  16   N.  Y.  372;    Kunkel 
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plaintiff  may  show  that  he  has  a  family,*  He  may  prove  ex- 
press malice  either  to  aggravate  the  damages,'  or  to  defeat  a  de- 
fence  of  privileged  publication,*  and  he  may  show  malice  by 
proving  libellous  publications  by  the  defendant  concerning  the 
plaintiff  other  than  the  one  charged.^ 

10.  Provocation. — ^That  the  words  were  spoken  in  the  heat  of 
passion,  and  under  strong  provocation  from  the  conduct  of  the 
adverse  party  at  the  time,  may  be  shown  as  evidence  of  want  of 
deliberation  and  malice,  which  is  the  gravamen  of  the  action.^ 

V.    Markel,  26    Md.    390;    Storey    v.  The  defendant,  after  suit  was  brought 

Earley,  86  III.  461;  Young  v.   Ruper  published  another  article  referring  to 

(Tex.),  9  S.  W.  Rep.  860;   Reeves  v.  the  plaintiff  by  name.    It  was  admissi- 

Winn,  97   N.    Car.    346;    Bowden    v,  ble  to  show  the  animus^  the  intention, 

Bailes,  loi  N.  Car.  613;  Hunt  v,  Chi-  in  publishing  the  first  article.    Knapp 

cago  etc.  R.  Co.,  26  Iowa  366;  Lamed  v.  Fuller,  55  Vt.  311. 

v.  Buffington,  3   Mass.  546;  Ware  v.  On  the  trial  of  an  action  for  slander, 

Cartledge,    24    Ala.    623;    Morris    v.  evidence  that  the  defendant,  on  the  day 

Barker,  4  Harr.  (Ohio)   c2o;  Austin  v.  after  the  alleged  slander,  uttered  similar 

Bacon,  19  N.  Y.  St.  Rep.  662;  Palmer  v,  words  of  the  plaintiff,  is  admissible  to 

Haskins,  28  Barb.  (N.  Y.)  90;  Myers  prove    malice.      Baldwin  v.   Soule,   6 

V,  Malcolm,  6  Hill  (N.  Y.)  392.  Gray  (Mass.)  321.    See  also  Howard  v, 

1.  Rhodes   v.  Naglee,  66  Cal.    677;  Sexton,  4  N.  Y.  157;  Smith  v,  Wyman, 

Dixon  V,  Allen,  69  Cal.  ^727;  Smith  v,  4  Shep.  (Me.)  13;  Shock  v,  McChes- 

Cook,  I  Alb.  L.  T.  162.  ney,  2  Yeates  (ra.)  473;  Symmons  v, 

%.  Towns.  S.  &  L.,  §  393;  Jellison  v,  Blake,  i  M.  &  Rob.  477;  Mix  v,  Wood- 

Goodwin,  43  Me.  387;  True  v.  Plum-  ward,  I3  Conn.  363;  Williams  v.  Miner, 


V,  Greeley,  13  Abb.  Pr.  (N.   Y.)   41;  Wend.  (N.  Y.)  396;   Frazier  v.  Mc- 

Garrett  v.  Dickerson,  19  Md.  418;  Root  Closkey,  60  N.  Y.  337;  Hansbrough  v, 

V,  King,  4  Wend.  (N.  Y.)  113;  Suydam  Stinnett,  35  Gratt.  (Va.)  495;  Ellis  v, 

t;.  Moffat,  I  Sandf.  (N.Y.)  495;  Babon-  Lindley,    38   Iowa    461;    Robbins    v. 

neau    v,  Farrell,   15    C.  B.  360.    See  Fletcher,  loi  Mass.  115;  Shrimper  v. 

Bowden   v,  Bailes,  loi   N.   Car.  613;  Heilman,  34  Iowa  505;  Chubb  t^.  West- 

Holt  V,  Parsons,  33  Tex,  9.  lev,  6  Car.  &   P.  436;   Pearce  v,  Le 

4.  See  Elliott  v.  Boyles,  31  Pa.  St  Klaitre,  6  Sc.  N.  C.  &yj\  Miller  v.  Kerr, 

6c;  Delegall  v.  Hi^hley,  8  C.  &  P.  444;  3  McCord   (S.  Car.)  385.     See  Saun- 

Cavenagh  v,  Austin,  43  Vt.  576;  John-  ders  v,  Baxter,  6  Heisk.  (Tenn.)  360; 

ston  v.  Brown,  57  Barb.  (N.  Y.)   118;  Rea  v,  Harrington,  58  Vt.  81;  Gribbfe 

Meyer  v,  Bohlfing,  44  Ind.  338;  Clapp  v.  Pioneer  Press  Co.,  34  Minn.  343. 
V.  Devlin,  35  Supr.  Ct.  Rep.  170;  Prinn        6.   Ritchie  v.  Stenius,  41  N.  W.  Rep. 

V,  Eastwood,  45  Iowa  640;  Alpin   v,  (Mich.)  687;  Warner  v,  Lockerby,  31 

Morton,  31    Ohio  St.  536;   Knapp  v,  Minn.  431;  McKee  v.  Ingalls,  4  Scam. 

Fuller,  55  Vt.  311;  State  v,  Jeandall,  5  (111.)    30;    Pierson    v,    Steortz,  Morr. 

Harr.  475;  Burson  v.  Edwards,  i   Car-  (Iowa)  136;   Tovms.  S.  &    L.,  (  144; 

ter  (Ind.)  164;  Thompson  v.  Bowers,  i  Robinson  v.   Keyser,    33   N.   H.  333; 

Doug.    (Mich.)    331;     Rosenwald    v,  Newman  t^.  Stein,  75  Mich.  403. 
Hammerstein,  z 3  Daly   (N.  Y.)  377;        In  an  action  of  slander  the  defendant 

Taylor  v.  Morgan,  4  Mete.  (Ky.)  137;  may  show,  in  mitigation  of  damages, 

Stearns  v.  Cox,  17  Ohio  590.    See  Van  that  he  was  incited  and  provoked  to  the 

Derveer  v,  Sutphin,  5  Ohio  St  393.  utterance  of  the  slanderous  words  by 

Compare  Rundell  v,  Butler,  7  JSarb.  some  act  or  declaration  of  the  plaintiff, 
N.  Y.  360;  Mead  v*  Daubigny,  Peake  contemporaneous  with  the  speaking  of 
135;  Keenholts  f'.  Becker,  3  Den.  (N.  the  slander,  or  nearly  concurrent  there- 
to 346;  Thomas  v,  Croswell,  7  Johns,  with;  but  to  render 'such  act  or  decla- 
(N.  Y.)  364;  Stern  v.  Lowenthal,  77  ration  of  the  plaintiff  admissible  in 
Cal. 340;  Shurtleff  V.Parker,  130  Mass.  evidence,  it  must  be  shown  to  have 
293;  Vifquain  v.  Finch,  15  Neb.  505.  been  the  immediate  and  proximate  cause 
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But  a  defendant  is  not  allowed  to  introduce  evidence  in  mitigation 
of  damages  or  a  provocation  given  by  the  plaintiff  at  another 
time,  and  not  connected  with  the  injury  for  which  the  action  is 
brought.* 

11.  Time. — The  words  charged  to  have  been  spoken  must,  of 
course,  be  proven  substantially  as  laid,  but  there  is  no  authority 
or  reason  for  requiring  proof  of  the  time  exactly  as  alleged.* 
Publication  prior  to  the  commencement  of  the  action,  however, 
should  be  proved.' 

12.  Evidence  for  the  Defendant. — The  defendant,  as  we  have 
seen,  is  entitled  to  have  the  whole  libel  read,  or  the  whole  of  the 
conversation,  in  which  the  slander  was  uttered,  detailed  in  evi- 
dence. If  the  alleged  libel  refers  to  any  other  document,  the 
defendant  is  also  entitled  to  have  the  document  read  as  part  of 
the  plaintiff's  case.* 

Where  the  language  is  prima  facte  actionable,  the  burden  is 
on  the  defendant  to  show  that  it  is  not  actionable.*  Where  the 
words  are  actionable  only  because  they  were  spoken  of  the  plain- 
tiff in  the  way  of  his  trade,  the  defendant  may  show  that  such 

or  provocation  of  the  slanderous  words;  for  alleged  slanderous  words,  the  only 

It  is  not  sufficient  to  show  that  it  oc-  allegation  in  reference  to  time  was  that 

curred,  and  was  communicated  to  the  the  words  were  uttered  "about  the  first 

defendant  before  the  speaking  of  the  of  April,  1884.'*    Held^  that  the  word 

slanderous  words.     Moore  v.  Clay,  24  **about"  rendered  the  allegation  of  time 

Ala.  2^5.  *  indefinite  and  uncertain.    Cole  v.  Bab- 

1.  Maynard  v,  Beardsley.  7  Wend,  cock,  78  Me.  41. 

(N.  Y.)  560;  Lee  v,  Woolsey,  19  Johns.  8.  Lipprant  v.  Lipprant,  52  Ind.  273; 
(N.  Y.)  319;  Reiser  v.  Smith,  71  Ala.  Phila.  etc.  R.  Co.  v.  Quigley,  21  How. 
481;  Gronan  v.  Kukkuck,  59  Iowa  18;  (U.  S.)  202*  Taylor  v,  Sturgingger,  2 
Quimby  v,  Minn.  Tribune  Co.  (Minn.),  Rep.  Con.  Ct.  367.  See  Sonneborn  v, 
38  N.  W.  Rep.  625;  Groodbeard  f.  Led-  Bernstein,  49  Ala.  168. 
better,  I  Dev.  &  Bat.  12;  Bourland  v.  4.  Weaver  v.  Lloyd,  1  C.  &  P.  296; 
Eidson,  8  Gratt.  27;  Gould  v.  Weed,  Thorton  v.  Stephen,  2  M.  &  Rob.  45; 
12  Wend.  (N.  Y.)  12;  Sheffill  v.  Van  Hedley  v.  Barlow,  4  F.  &  F.  227. 
Deusen,  15  Gray  (Mass.)  485;  Child  v.  Where  the  action  is  brought  for  a 
Homer,  13  Pick.  (Mass.)  (;o3;  2  Greenl.  criticism  on  the  plaintiffs  book,  no  im- 
Ev.,  (  275;  Wakely  v,  Johnson,  Ry.  putation  being  cast  on  him  personally. 
Mood.  423.  it  was  keld  that  the  plaintiff  ought  to 
Threat. — In  an  action  for  slander,  the  put  in  the  book  criticised  as  part  of  his 
words  being  in  substance  that  the  plain-  own  case.  Strauss  v,  Francis,  4  F.  & 
tiff  burnt  the  defendant's  mill,  and  he  F.  939,  1107.  This  may  save  the  de- 
could  prove  it,  the  defendant  cannot,  fendant  from  the  necessity  of  giving 
under  the  general  issue,  give  evidence  any  evidence.  But  where  a  paragraph 
of  a  threat  by  the  plaintiff  "that  he  in  a  subsequent  number  of  a  newspa- 
would  ruin  him  and  drive  him  out  of  per  is  given  in  evidence  by  the  plaintiff 
town,"  and  that  the  threat  was  made  to  show  malice,  the  rest  of  the  newspa- 
known  to  the  defendant  before  the  per  is  no  part  of  plaintifTs  case,  unless 
speaking  of  the  words  set  forth.  Moyer  it  refers  to  the  special  paragraph  put 
V.  Pine,  4  Mich.  409.  in.    The  defendant   is,  therefore,   not 

2.  Smith  V.  Smith,  76  Ind.  356;  Med*  entitled  to  have  other  passages  in  that 
augh  V.  Wright,  27  Ind.  137;  Hosley  v,  newspaper  read.  Darby  v.  Ouseley,  i 
Brooks,  20  111.  115;    McCarron  v.  Sire,  H.  &  N.;  25  L.J.  Ex.  227. 

3  N.  Y.  Sup.  659;  Qijigley  v.  McKee,  5.  Cristie  v.  towell,  Peake*s  Cas.  4; 

12  Oreg.  22;  Thrall  v.  Smiley,  9  Cal.  Penfoldv.  Westcote,2N.  Rj35;  Wat- 

529;  Morris  v.  Elliott,  39  Cal.  72.  son  v.  Nicholas,  6  Humph.  (Tenn.)  174; 

In  a  declaration  to  recover  damages  Bissell  v.  Cornell,  24  Wend,  (N.  Y.)  354. 
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trade  is  illegal,^  if  he  has  pleaded  such  defence  ;  and  it  is  no  ob- 
jection to  such  evidence  that  it  also  indirectly  proves  the  truth 
of  the  defendant's  words.* 

Where  it  is  not  alleged  that  the  defendant  is  the  author  of  the 
libel,  he  may  give  evidence  to  show  that  he  published  it  innocently 
without  any  knowledge  of  its  contents,  as  where  a  porter  de- 
livered a  sealed  packet.^  But  in  most  cases  such  evidence  will 
only  tend  to  mitigate  the  damages ;  it  will  not  be  a  defence  to 
the  action.* 

a.  Antecedent  Conversations. — ^The  defendant  may  also 
give  evidence  of  antecedent  conversations  and  transactions  or 
other  circumstances  well  known  to  the  bystanders,  which  show 
that  the  words  were  not  used  in  their  ordinary  signification.  Thus, 
they  may  have  been  uttered  in  joke ;  or  the  preceding  part  of  the 
conversation  may  limit  or  qualify  the  words  sued  on.  But  the 
defendant  cannot  give  in  evidence  some  particular  transaction 
which  he  had  in  his  mind  at  the  time  he  spoke,  but  to  which  he 
did  not  expressly  refer,  and  which  was  unknown  to  the  person 
addressed.^  So,  too,  where  a  libel  is  unambiguous  in  itself,  and 
does  not  refer  to  any  other  document,  the  defendant  cannot  use 
any  other  document  for  the  purpose  of  explaining  away  the 
natural  meaning  of  the  libel.® 

b.  Plaintiff's  Bad  Character. — The  defendant  may  prove 
the  general  bad  character  of  the  plaintiff,''^  but  not  his  reputation 

1.   Hunt  V.  Bell,  i  Bing.  i.  2  Wend.  (N.  Y.)  352;  Paddock  v.  Salls- 

5.  Manning  v,  Clement,  7  Bing.  362;  bury,  2  Cow.  (N.  Y.)  811;  Eastland  v, 
Johnson  v,  Simonton,  43  Cal.  242;  Caldwell,  2  Bibb  (Ky.)  21;  Bowdish'r. 
Odiorne  v.  Bacon,  6  Cush.  (Mass.)  Peckham,  i  D.  Chip.  (Vt.)  144;  Bridg- 
185.  man  v.  Hopkins,  34  Vt.  532;  Young  v. 

8.   Day  v.  Bream,  2  M.  &  Rob.  54.  Bennett,  4  Scam.  (111.)  43;    Henry  v. 

Evidence    that    the    defendant    was  Norwood,  4  Watts  (Pa.)  347;  Buford 

honestly  mistaken  in  the  facts  leading  v,  McLuny,  i   Nott  &  McC.  (S.  Car.) 

to  the  publication  complained  of  is  in-  268;    Parkhurst  v,  Ketchum,  6  Allen 

admissible.    Richardson    v.    State,    66  (Mass.)  406;    Alderman  v,  French,  i 

Md.  205.  Pick.  (Mass.)  I ;  Whitney  v.  Janesville 

4.  Odgers  L.  &  S.  574.  Gazette,  5  Biss.  (U.  S.)  330;  Clark  v, 

6.  Hankinson  v.  Bilby,  16  M.  &  W.  Brown,  116  Mass.  504;  Wolcott  v. 
442;  Martin  v,  Loei,  2  F.  &  F.  654;  Hall,  6  Mass.  514;  Brunson  v.  Lynde, 
Morris  v.  Elliott,  39  Cal.  72.  i  Root  (Conn.)  354;  De  Witt  v.  Green- 

6.  Odgers  L.  &  S.  375.  field,  5  Ham.  (Ohio)  225;  Vick  v,  Whit- 

7.  Shawv.State,i2S.  W.Rep.(Teic.)  field,  2  Hayw.  (N.  Car.)  222;  Seymour 
741,  and  cases  cited.  Hamer  v.  Mc-  v.  Merrills,  i  Root  (Conn.)  4^9;  Saw- 
Farlin,  4  Denio  (N.  Y.)  509;  citing  yer  t;.Eifert,2  Nott  &  M.  (S.  Car.)  511; 
Foot  V.  Tracy,  i  Johns.  (N.  Y.)  46;  Lamos  v.  Snell,  6  N.  H.  413;  Sanders 
Springstein  v.  Field,  Anth.  (N.  Y.)  v.  Johnson,  6  Blackf.  (Ind.)  50;  Mc- 
252;  Bryan  v,  Gurr,  27  Ga.  378;  An-  Cabe  v.  Platter,  6  Blackf.  (Ind.)  405; 
thony  V.  Stephens,  i  Mo.  254;  Fuller  v.  Bell  v.  Parke,  10  Ir.  L.  Rep.,  N.  S.  279; 
Dean,  3 1  Ala.  654;  Pope  t;.  Welsh  Admr.,  Hanners  t^  McClelland,  76  Iowa  318; 
18  Ala.  631;  Scott  v»  McKinnish,  15  Sheahan  t>.  Collins,  20  111.  325;  Bowen 
Ala.  662;  Oilman  v.  Lowell,  8  Wend,  v.  Hall,  20  Vt.  232;  Stone  v.  Vamey, 
(N.  Y.)  573;  Richardson  v,  Northrup,  7  Mete.  (Mass.)  86;  McNuttv.  Young, 
56  Barb.  (N.  Y.)  105;  Root  v.  King,  7  8  Leigh  (Va.)  542;  Steinman  v,  Mc- 
Cow.  (N.  Y.)  613;  s.  c,  in  error,  4  Williams,  6  Barr  (Pa.)  170;  Burke  v. 
Wend.  (N.  Y.)  1 13;  Douglass  v.  Tousey,  Miller,  6  Blackf.  (Ind.)  155. 

493 


SvldABM  LIBEL  AND  SLANDER.  for  iMndaat. 

as  to  any  particular  act  or  any  particular  transaction  that  is  to  be 
enquired  of.* 

c.  Privileged  Occasions. — ^The  defendant's  counsel  may  also 
urge  that  the  occasion  of  publication  was  privileged.  If  the  facts 
necessary  to  raise  this  defence  are  not  already  in  evidence,  he 
must  call  witnesses  to  prove  them.*  So  the  defendant  may  give 
evidence  of  circumstances  which  tend  to  disprove  malice.* 

So  where  the  defence  is  that  the  libel  complained  of  is  a  bona 
fide  comment  on  certain  facts,  the  defendant  is  clearly  entitled  to 
prove  those  facts,  unless  the  judge  rules  that  they  are  not  of  pub- 
lic interest.* 

d.  Justification. — The  defendant  may  also  prove  a  justifica- 
tion. The  attempt,  if  unsuccessful,  will  aggravate  the  damages. 
Strict  proof  must  be  given  that  the  whole  charge  made  is  true  in 
every  particular.* 

1.  Lambert  v.Pharis,  3  Head  (Tenn.)  slip    some    observation  which  will  be 

622;  Fitzgerald  t;.  Stewart,  53  Pa.  343;  seized  upon  as  evidence  of  malice.     It 

Wright  V.  Shroeder,  2  Curt.  (U.  S.)  is  better,  if  possible,  by  denying  the  fact 

547;    Shilling  V,  Carson,  27  Md.  175;  of  publication,  to  compel  the  plaintiff 

Steinman  v,  Mc Williams,  6  Barr  (Pa.)  to  call  those  to  whom  the  defendant 

170;  Hatfield  v.  Lasher,  81  N.  Y.  249;  wrote  or  spoke,  and  to  elicit  from  them. 

Fountain  v.  West,  23  Iowa  9;  Burke  v.  in     cross-examination,     circumstances 

Miller,  6  Blackf.  (Ind.)  155;  Sawyer  v.  which  show  that  the  occasion  was  privi- 

Eifert,  2    Nott    &    M.   (S.   Car.)  511;  leged.     Statements  made  to  the  defend - 

Lamos  v.  Snell,  6  N.  H.  413;  De  Witt  v,  ant  behind  the  plaintiffs  bapk,  and  acts 

Greenfield,  5  Ham.  (Ohio)  225;  Vick  to  which  he   was   no  party,  are  admis- 

V.  Whitfield,  2  Hayw.  (N.  Car.)  222;  sible  in  evidence  on  this  issue  to  show 

Andrews  v.  Van  Deuser,  11  Johns.  (N.  the  state  of  the  defendant's  mind  at  the 

Y.)  38;  Freeman  v.  Price,  2  Bailey  (S.  moment  when  he  spoke  or  wrote  the 

Car.)   115;    Ridley  v.  Perry,  4    Shep.  words.    Cockayne  v.  Hodgkisson,  5  C. 

(Me.)    21;    Parkhurst  v.  Ketchum,   6  Sl  P*  543* 

Allen  (Mass.)  406;  Brown  v.  Hall,  20        8.  Gilman  v.   Lowell,  8  Wend.  (N. 

Vt.  232;    Matthews  v,  Davis,  4  Bibb  Y.)  573;    Remington    v.   Congdon,    a 

(Ky.)  173;  Scott  V.  Sampson,  8  Q^B.  Pick.  (Mass.)  310;  Brunswick  v.  Pep- 

Div.  491;  Wood  V.  Earl  Durham,  21  C^  per,  2  C.  &  K.  683;   Thomas  v,  Dun- 

B.  Div.  501;  Brooks  ?/.  Dutcher,  22  Neb.  away,  30  111.  373;  Williams  v.  Miner, 

644;  Pollard  V,  Lyon,  91  U.  S.  225.  18  Conn.  464;  Swift  v.  Dickerman,  31 

On   indictment   under    the    statute,  Conn.  285;  Van  Derveer  t;.  Sutphin,  5 

though  the  woman  at  the  time  the  words  Ohio  St.  293;  Sims  v.  Kinder,  i  Carr. 

were  used  may  have  been  exemplary,  &  P.  279;  Smith  v.  Smith,  39  Pa.  St. 

evidence  that  she  had  once  had  illicit  R.  441 ;  Weaver  v,  Hendrictc,  30  Mo. 

intercourse  is  competent  as  tending  to  502.     See  Neeb  v,  Hope,   1 1 1   Pa.  St. 

shake  the  testimony    as    to    her  sub-  145;  Chapman  v.  Calder,  i4Pa.  St.365; 

sequent  good  character.  State  v.  Grigg,  Bush  v.  Prosser,  11  N.Y.347;  Bisbyr. 

(S.  Car.)  10  S.  E.  Rep.  684.  Shaw,  12  N.  Y.  67;  Dolvin  v.  Wilder, 

a.  Odgers  L.  &  S.  575.    See  Chaffin  34  How.  Pr.  (N.  Y.)  488. 
V,  Lynch,  83  Va.  106.  4.  Odgers  L.  &  S.  575. 

Thus,  it  is  often  necessary  to  put  the        6.  Darby  v.  Ouseley,  i  H.   &  N.  i; 

defendant  himself  in  the  box  to  state  25  L.J.  Ex.  227;  Collier  v.  Simpson,  5 

the  facts  as  they  were  presented  to  him  CT.  &  P.  73.     See   Klewin  v.  Bauman, 

at  the  date  of  publication,  the  informa-  53  Wis.  245;  Fero  v,  Ruscoe,  4  N.  Y. 

tion  which  he  received  and  on  which  he  162;  Bennett  v.  Matthews,  64  Barb.  (N. 

acted,    and    all    surrounding    circum-  Y.)  411;  Henderson  v.  Fox  (Ga.)«  9  S. 

stances.      He  will  also  state  that   he  E.  Rep.  839;  Smith  r.  Wyman,  4  Shep. 

acted  bona  fide,  and  under  a  sense  of  (Me.)  13;  Distin  v.  Rose,  69  N.  Y.  122; 

duty.    But  there  is  danger  in  calling  the  Purk  v.  Catanich,  51  Cal.  420;  Wilson 

defendant   in   such  a  case;  he  will  be  v.  Robinson,  14   L.  Jour.  Rep.  196;  Q. 

severely  cross-examined,  and    maj-  let  B.,  9  Jurist  726;  Lea   v.  Robertson,  i 
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Sometimes  a  libel  contains  two  or  more  distinct  and  severable 
<:harges  against  the  plaintiff ;  if  so,  it  will  tend  in  mitigation  if  the 
defendant  can  prove  any  one  of  such  charges  true;  but  all  of 
them  must  be  strictly  proved  to  entitle  him  to  a  verdict.  Where, 
however,  a  libel  conveys  a  general  charge,  and  several  specific  in- 
stances are  given  (as  they  must  be)  in  the  plea  or  in  the  particu- 
lars as  evidence  of  such  general  charge,  then  it  is  enough  for  the 
defendant  to  prove  any  two  or  three  of  these  specific  instances 
which  will  justify  the  libel ;  he  is  not  bound  to  prove  the  whole  of 
his  particulars.^  If  the  charge  made  against  the  plaintiff  is  that 
he  was  convicted  of  an  offence,  then  such  conviction  may  be 
proved  in  the  manner  stated.* 

Though  where  the  libel  consists  of  an  incorrect  statement  of 
the  plaintiff's  conviction  by  a  magistrate,  the  plaintiff  may,  with 
a  view  to  the  assessment  of  damages,  enter  into  all  the  circum- 
stances which  led  to  the  conviction,  although  such  evidence  tends 
to  show  that  the  conviction  was  erroneous.^ 

If,  however,  the  imputation  is  that  the  plaintiff  has  committed 
a  crime,  then  the  charge  must  be  proved  as  strictly  as  on  an  in- 
dictment for  the  same  offence.*    And  here,  the  fact  that  the 

Stew.  (Ala.)   138;  Richardson  v,  Rob-  118;  Swails  v.  Butcher,  2  Carter  (Ind.) 

erts,  23  Ga.  215;  Pool  t'.  Deere,  30  Ala.  84;   Willmett  v.  Harmer,  8  C.  &   P. 

672;  Gorman  v,  Sutton,  32  Pa.  St.  247;  695;  Steinman  v,  Mc  Williams,  6  Barr. 

Updegrove  v,  Zimmerman,  ij  Pa,  St.  (Pa.)    170;  Seely  v.  Blair,  Wright  683; 

619;  D088  V.Jones,  5  How.  (Mi88.)  ic8;  Dwinnells  v.  Aikin,  2  Tyler  (Vt.)  75; 

Freeman  v.  Tinsley,  50  111.  497;  Robm-  New  bit  v,  Statuck,  35  Me.  315;  Landis 

son  V,  Drummons,  2^  Ala.  174;  Spencer  v,  Shanklin,  i  Carter  (Ind.)  92;  Shoult/ 

V.  McMasters,  16  111.  405;  Beasley  v,  v.  Miller,  i  Carter  (Ind.)  554;  Gants  v. 

Meigs,  16  111.  139;  Faucett  v.  Booth,  Vinard,   1   Carter  (Ind.)  476;  Downey 

31  Up.  Can.  Q.  B.  263.     Compare  Aird  v,  Dillon,  52  Ind.  442.     Compare  Gov- 

t;.  Firemen's  Journal  Co.,  10  Daly  (N.  man  v,  Sutton,  ^2  Pa.  247;  Lanter  v, 

Y.)  254;  Thomas  v,  Dunaway,  30  111.  McEwen,  8  Blackf.  (Ind.)  495;  Barfield 

373;   Rayner  v.  Kinney,  14  Ohio  (N.  v.  Britt,  2  Tones  L.  (N.  Car.)  41;  Won- 

S.)  283;   Pallet  V,  Sargent,  36  N.  H.  derly  v.  Nokes,  8  Blackf.  (Ind.)  589: 

ti6;   Cavanaugh  v.  Austin,  42  Vt.  576;  Kincade  v.  Bradshaw,  3   Hawks.  (N. 

ansone  V.Christian,  49  Ga. 491 ;  Decker  Car.)  63;  Folsom  v.  Brawn,  5  Foster 

V.  Gaylord,  3^  Hun  (N.  Y.)  584;  Shoulty  (N.  H.)  1 14. 

V.  Miller,  x  tvA,  544;  Murphy  v.  Stout,  In  an  action  of   slander,  for  words 

I  Ind.  372.  which  imputed  to  the  plaintiff  the  crime 

It  is  not  error  for  the  court  to  refuse  of  stealing  a  horse,  the  defendant,  as  a 

to  charge  that,  in  'prosecutions  for  libel,  defence,  pleaded    the  truth  of  the  de- 

the  truth  may  be  given  in  evidence,"  famatory  words.    Held^  that  to  main- 

where  no  proof  has  been  submitted  to  tain  this  defence,  it  was  not  necessary 

the  jury  of  the  truth  of  the  statements  thajt  it  be  proved   beyond  a  reasonable 

charged  as  libellous.     Pledger  v.  State,  doubt.    Bell  v,  McGinness,  40  Ohio  St. 

77  Ga.  242.  204;  48  Am.  Rep.  673. 

1.  Lambri  v,  Labouchere,   14    Cox  In  an  action  of  slander  for  charging 
(C.  C.)  419.  plaintiff  with  the  commission  of  a  crime, 

2.  Alexander    v.    North  Eastern  R.  when  the  defendant  justifies,  it  is  suffi- 
Co.,  6  B.  &  S.  340.  clent  if  he  prove  by  preponderance  of 

8.  Gwynn  v.  South  Eastern  Ry.  Co.,  the  evidence  that  plaintiff  did  commit 

18  L.  T.  738.  the    crime    charged.     See    McBee    v, 

4.  Riley    v.    Norton,  65    Iowa    356;  Fulton,  47  Md.  403;  Kidd  xk  Fleek,  47 

Merk  v.  Gelhauser,  50  Cal.  631;  For-  Wis.  443;  Bell  v.  McGinness,  40  Ohio 

shee  V,  Abrams,  2   CTlarke  (Iowa)  571;  St.  204;  Merk  v,  Gelzhaeuser,  50  Cal. 

Woodbeck  v,  Keller,  6  Cow.  (N.  "Y.)  631;  Tucker  v.  Call,  45  Ind.  31;  Shoulty 
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plaintiff  had  been  previously  tried  and  acquitted,  or  convicted,  is 
irrelevant ;  and  the  record  of  the  criminal  trial  is  not  admissible 
in  evidence  either  way,  for  the  parties  are  not  the  same.* 

Where  no  justification  is  pleaded,  the  defendant  can  give  no 
evidence  of  the  truth  of  his  words,  not  even  in  mitigation  of  dam- 
ages.* But  evidence  admissible  and  pertinent  under  another 
issue  cannot  be  excluded  merely  because  it  happens  incidentally 
to  prove  the  truth  of  the  libel.*  Thus,  if  the  defendant  has 
pleaded  privilege,  he  may  show  that  he  reasonably  and  bona  fide 
believed  in  the  truth  of  the  charge  he  made,  and  it  is  no  objection 
that  the  grounds  of  his  belief  are  so  forcible  as  to  convince  every 
reasonable  man  of  the  plaintiff's  guilt.* 

Where  the  plaintiff,  in  order  to  prove  malice,  has  given  in  evi- 
dence other  words  of  the  defendant  not  set  out  on  the  record,  the 
defendant  may  prove  the  truth  of  such  other  words,  for  he  had  no 
opportunity  of  pleading  a  justification.* 

If  the  present  defendant  is  liable,  the  fact  that  some  one  else  is 
also  liable  is,  of  course,  no  defence.  The  plaintiff  may  at  his  option 
sue  one  or  all  in  the  same  or  in  different  actions.  And  the  fact 
that  such  other  actions  are  pending  is  not  admissible  in  evidence.* 
So,  too,  that  others  have  previously  published  the  same  charge* 
against  the  plaintiff,  and  have  not  been  sued,  is  no  justification 
for  the  defendant's  republication.  Still  less  is  it  any  evidence  of 
the  truth  of  such  charges.''  It  is  wholly  immaterial  that  plaintiff 
omitted  to  contradict  or  complain  of  such  previous  publications.^ 

V.  MiUer,  i  Carter  (Ind.)  554;  Riley  v-  2.  Smith  v,  Richardson,  Wiles  20; 

Norton,  65  Iowa  356  (overruling  For-  Shirley  v.  Keathy,  4  Coldw.    (Tenn.) 

shee  V.  Abrams,  2  Iowa  571;  Fountain  20;     McCampbell    v.    Thornburgh,    3 

i;.  West,  23  Iowa  9;  Brad  1 J  v.  Kennedy,  Head   (Tenn.)   109;    Porter  t;.  Botkins, 

2G.  Gr.  231;  Ellis  v,  Lindly,  38  Iowa  59  Pa.  St.   484;   Beardsley   v.  Bridge- 

461);  Georgia  v.  Kipford,  45  Iowa  533;  man,  17  Iowa  290;  Barrows  v,  Carpen- 

The  people  v.  Briggs,  114  N.  Y.  65;  ter,   i  Cliff.   (U.   S.)  204;   Padgett  t> 

Gregor  v.  Eakin,  3  Bradw.  (111.)  340;  Sweeting,  64  Md.  404;   Small   v.   Mc- 

Mott  v.  Dawson,  46  Iowa  533.  Kenzie,   Draper's  Up.  Can.  Rep.  174; 

Evidence  is  inadmissible    to    prove  Barns  v.  Webb,  i  Tyler  (Vt.)  17;  Snj'- 

words  imputing  a  crime  when  in  fact  der  v,  Andrews,  6  Barb.  (N.  Y.)  43; 

such  evidence  establishes  a  crime  differ-  Marks  v.  Baker,  28  Minn.  162 ;  Murphy 

ing  in  its  nature  from  the  one  charged,  v.  Daugherty,  10  111.  App.  3S4. 

Bisbey  t;.    Shaw,    15    Barb.    (N.   Y.)  8.   Manning  r.  Clement,  7  Bing.  362. 

57^-  4.   Huson  v.  Dale,  19  Mich.  17.     See 

An  action  for  slander  will   not    lie  Wilson  v.  Fitch,  41  Cal.  364. 
where  the  words   spoken,  although  of  5.  Stuart    v,   Lovell,    2    Stark.    93; 
themselves  amounting  to  a  charge' of  Wame  v,  Chadwell,  2  Stark.  457;  Col- 
larceny,  are  accompanied  by  a  speciii-  lision  v.  Loder,  B.  N.  P.  10. 
cation  of  the  acts  upon  which  the  charge  6.  Creevy  v,  Carr,  7  C.  &  P.  64. 
is  based,  which  shows  that  the  property  Thus,  if  an  author  be  sued  for  a  libel 
charged  to  have  been  stolen  w^as  not  the  he  has  composed,  it  is  no  defence  that 
subject  of  larceny.     But  if  some  of  the  the   publisher  has  been  already  sued, 
property  charged  to  have  been  stolen  and  heavy  damages  recovered  against 
was  the  subject  of  larceny,  the  action  him    in    another    action.      Frescoe    v. 
may  be  maintained.    Trimble  v.  Foster,  May,  2  F.  &  F.  123;  Harrison  v,  Pearce, 
87  Mo.  49;  56  Am.  Rep.  440.  i  F.  &  F.  567;  32  L.  T.  (Old  S.)  298. 

1.  Justice  V,  Gosling,   12  C.  B.    39;  7.   R.  v,  Newman,  i  E.  &  B.  268. 

England  v.  Bourke,  2  Esp.  80.  8.   R.  v.  Holt,  5  T.  R.,  436;  Pank- 
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If,  however,  the  libel  purports  on  the  face  of  it  to  be  derived 
from  a  certain  newspaper,  the  defendant  may  prove  in  mitigation 
of  damages  that  a  paragraph  to  the  same  effect  had  appeared  in 
that  newspaper.* 

The  defendant  may  not  give  evidence  that  there  was  a  rumor 
current  to  the  same  effect  as  the  words  he  spoke.  If  the  defend- 
ant relies  on  section  2  of  Lord  Campbell's  act,  he  must,  as  a  rule, 
give  some  evidence  to  show  affirmatively  that  there  was  no  gross 
negligence.* 

In  action  for  libel  or  slander,  in  which  the  defendant  does  not 
by  his  defence  assert  the  truth  of  the  statement  complained  of,, 
the  defendant  shall  not  be  entitled  on  the  trial  to  give  evidence 
in  chief,  with  a  view  to  mitigation  of  damages,  as  to  the  circum- 
stances under  which  the  libel  or  slander  was  published,  or  as  to 
the  character  of  the  plaintiff,  without  the  leave  of  the  judge,  un-^ 
less  seven  days  at  least  before  the  trial  he  furnishes  particulars^, 
to  the  plaintiff  of  the  matters  as  to  which  he  intends  to  give  evi- 
dence.* 

e.  Historical  Facts. — Of   well-known   historical  facts  the 

court  will  of  course  take  judicial  notice ;  all  other  facts  must  be 
proved  strictly,  and  not  by  hearsay,  unless  plaintiff  will  admit 
them.* 

XXTTT.  V0V8UIT. — The  court  will  direct  judgment  of  nonsuit  to 
be  entered  for  the  defendant  : 

(i.)  If  there  is  no  evidence  that  the  defendant  published  the 
words  at  all  or  (if  the  statute  of  limitations  be  pleaded)  that  he 
did  so  within  the  period  prescribed. 

If  there  is  no  evidence  that  the  words  refer  to  the  plaintiff, 
the  words  proved  are  not  actionable  per  se,  and  there  is 
no  evidence  of  any  special  damage. 

(4.)  If  the  words  are  actionable  by  reason  only  of  their  being 


hurst  V.  Hamilton,  2  Times  L.  R.,  682;  prove  that  there  had  been  a  general  re- 

Ingram  v.  Lawson,  9  C.  &  P.  333.  port  in  justifying  a  charge  of  crime. 

1.    Wjratt    V.  Gore,    i    Holt.   N.   P.  State  v.  White,  7  Ired.  (N.  Car.)  180; 

303.  State  V.   Hinson   (N.  Car.)»  9  S.   E. 

a.   Peters  v.    Edward,  3  Times    L.  Rep.  552. 

R.,  423;  Alderman  v,  French,  i  Pick.  Where  it  was  proved   that  the   de- 

(Mass.)  17;   II  Am.  Dec.  114;  Root  v,  fendant  had  said  of  the  plaintiff  that  he 

King,  9  Cow.  (N.  Y.)  613;  Inman   v.  had    stolen  **the    Spaniard*e    monej,'* 

Foster,  8  Wend.  (N.  Y.)  &2;  Codwell  such  words  being  laid  without  any  aver- 

V.  Swan,  3  Pick.  (Mass.)  376;  Mapes  v.  ment  or  colloquium  respecting  the  loss 

Weeks,  4  Wend.  (N.  Y.)  659;  Walcott  or  stealing  of  the  monev,  it  was  keldy 

V.  Hall,  6  Mass.  614;  4  Am.  Dec.  173;  that  the  plaintiff  was   not  entitled  to 

Cole  V.  Perrj',  8  Cow.   (N.   Y.)    214;  prove   a  report  in   the    neighborhood, 

Sheahan  V.  Collins,  20  III.  325;  71  Am.  that  the   Spaniard's  money  had   been 

Dec.  271:  Anthony  v,  Stephens,  i  Mo.  stolen.     Emery  v.  Miller,  i   Dem.  (N. 

254;  13  Am.  Dec.  497;  Young  v,  Ben-  Y.)  208. 

nett,   4  Scam.   (111.)    43;    Sanders    v.  But   the  defendant  may  prove  the 

Johnson,    6    Blackf.    (Ind.)    50.      See  source  of  his  information  to  show  mo- 

Damages,  infra,  tive  of  publication.     Wilson  v.  Fitch, 

Compare  Wilson  v.  Fitch,  41   Cal.  41  Cal.  364. 

364;  Chamberlin  v.  Vance,  51  Cal.  75.^  8.  Odgers  L.  &  S.  577. 

It  is  incompetent  for  a  defendant  to  4.  Odgers  L.  &  S,  575. 
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spoken  of  the  plaintiff  in  the  way  of  his  office,  profession,  or  trade, 
and  there  is  no  evidence  that  the  words  were  so  spoken,  or  that 
the  plaintiff  held  such  office  or  exercised  such  profession  or  trade 
at  the  time  of  publication. 

(5.)  If  the  words  are  not  actionable  in  their  natural  and  primary 
signification,  and  there  is  no  innuendo ;  or  if  the  only  innuendo 
puts  upon  the  words  a  meaning  that  they  cannot  possibly  bear. 
If,  however,  it  is  reasonably  conceivable  that  those  addressed 
might  by  reason  of  any  facts  known  to  them  have  put  upon  the 
words  the  secondary  meaning  ascribed  to  them  by  the  innuendo, 
then  it  will  be  a  question  for  the  jury  in  which  meaning  the  words 
were  in  fact  understood.  Whenever  the  words,  though  primarily 
not  actionable,  are  yet  reasonably  susceptible  of  a  defamatory 
meaning,  the  judge  should  not  stop  the  case;*  "It  is  only  when 
the  judge  is  satisfied  that  the  publication  cannot  be  a  libel,  and 
that,  if  it  is  found  by  the  jury  to  be  such,  their  verdict  will  be  set 
aside,  that  he  is  justified  in  withdrawing  the  question  from  their 
cognizance."*  Where  the  words  of  the  libel  are  ambiguous,  alle- 
gorical, or  in  any  way  equivocal,  and  the  jury  have  found  that 
they  were  meant  and  used  in  a  defamatory  sense,  the  court  will 
not  set  aside  their  verdict,  unless  it  can  be  clearly  shown  that,  on 
reading  the  whole  passage,  there  is  no  possible  ground  for  the 
•construction  put  upon  it  by  the  jury.*  But  where  the  words  are 
not  reasonably  capable  of  any  defamatory  meaning,  there  the 
judge  will  be  right  in  directing  a  nonsuit.* 

(o.)  If  the  occasion  of  publication  was  one  of  absolute  privi- 
lege. 

(7.^  If  the  occasion  is  clearly  or  admittedly  one  of  qualified 
privilege,  and  there  is  no  evidence,  or  not  more  than  a  scintilla  of 
evidence,  of  malice  to  go  to  the  jury.  If  the  evidence  adduced  to 
prove  malice  is  equally  consistent  with  either  the  existence  or  the 
nonexistence  of  malice,  the  judge  should  stop  the  case;  for  there 
is  nothing  to  rebut  the  presumption  which  the  privileged  occasion 
has  raised  in  the  defendant's  favor.* 

(8.)  Where,  however,  the  question  of  privilege  involves  matters 
of  fact  which  are  disputed,  it  will  be  for  the  jury  to  find  the  facts, 
and  for  the  judge  subsequently  to  decide  whether  on  the  facts  so 
found  the  occasion  is  privileged.®  And  the  judge  is  not  bound  to 
rule  whether  the  occasion  is  privileged  or  not  till  after  the  defend- 
ant has  called  all  his  witnesses.''^ 

XXrr.  CBomrAL  Pbooeduss— 1.  Oommon  Law.— It  is  a  misde- 

1.  Hart  V,  WaU,  a  C.  P.  D.  146.  6.  Somerville  v.  Hawkins,  10  C.  B. 

S.  Odgen  L.  &  S.  572;  Kell/  C.  B.,  583;    Harris  v,  Thompson,   13  C.  B. 

L.  R.,  Bxch.  288.  33^;    Taylor  v,  Hawkins,   16    Q^   B. 

S.   Hoare  v,  Silverlock,  12  Q^^B.  624;  308. 


Fray  v.  Fray,  17  C.  B.  (U.  S.)  iw.  •.  Beatson  v.  Skene,  5  H.  &  N.  838; 

4.   Hunt  V.  Goodlake,  43  L.  J.,  C.  P.    39  L.  T.  Ex.  430. 
54;  Mulligan  V.  Cole  and  others,  L.  R.,       7.  HancooL   v.   Case,   a    F.   &   F. 


10  Q^  B.  54^  710. 
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tne^nor  at  common  law,  punishable  on  indictment  or  information 
with  fine  and  imprisonment,  to  speak  any  blasphemous,  obscene 
or  seditious  words  in  the  hearing  of  others.  A  fortiariy  it  is  a 
misdemeanor  to  write  and  publish  blasphemous,  obscene  or. 
seditious  words.* 

It  is  a  misdemeanor  at  common  law,  punishable  on  indictment 
or  information  with  fine  and  imprisonment,  to  write  and  publish 
defamatory  words  of  any  living  person,  or  exhibit  any  picture  or 
eflfigy  defamatory  of  him.  It  is  not  a  crime  merely  to  speak  such 
words,  however  maliciously.* 

A  libel  on  a  thing  is  no  crime ;  and  wherever  no  action  would 
lie  without  proof  of  special  damage,  no  indictment  or  information 
-can  be  preferred.* 

It  is  a  misdemeanor  at  common  law,  punishable  on  indictment 
with  fine  and  imprisonment,  to  write  and  publish  defamatory 
ivords  of  any  person  deceased ;  provided  it  be  alleged  and  proved 
that  this  was  done  with  intent  to  bring  contempt  and  scandal  on  his 
family  and  relations  and  so  provoke  them  to  a  breach  of  the  peace.* 
It  is  also  a  misdemeanor  to  libel  any  sect,  company  or  class  of 
nnen,  without  mentioning  any  person  in  particular ;  provided  it  be 
alleged  and  proved  that  such  libel  tends  to  excite  the  hatred  of 
the  people  against  all  belonging^  to  such  sect  or  class,  and  con- 
duces to  a  breach  of  the  peace.*^  Such  intention  may  sufficiently 
appear  from  the  words  of  the  libel  itself,  or  it  may  be  proved  by 
the  consequences,  if  any,  of  its  publication.® 

It  is  a  misdemeanor  at  common  law  to  utter  words  which 
amount  to  a  direct  challenge  to  fight  a  duel,  or  to  utter  insulting 


1.  Odgers  L.  &  S.  432;  R.  Dr.  Sheb-  against  the  family  and  poeteritj  of  the 
beare  cited  in  R.  v.  Dean  of  St.  Asaph,  said  Sir  Charles.*  An  informanon  was 
%  T.  R.  430;  Queen  v,  Adams,  aa  L.  granted.  R.  v.  Critchley,  4  T.  R. 
K.,  (Q^Div.)  66.  129,  n. 

2.  R.  V,  Critchley,  4  T.  R.,  129;  R.  But  an  indic;tment  which  alleged  that 
^.  Osbom,  Kel.  230;  2  Barnard  138;  a  libel  on  the  late  Earl  Cowper  had 
R.  V.  Gathercole,  2  Lew.  C.  C.  237;  been  published  with  intent  to  disgrace 
R.  V,  Tutchin,  14  Howell's  St.  Tr.  and  vilify  his  memory,  reputation  and 
1095.  character,  but  did  not  go  on  to  aver  any 

8.  Odgers  L.  &  S.  422.  intent  to  create    ill    blood    or   throw 

4.   R.  t;.  Topham,  4  T.  R.  126.    Libel  scandal  on  the  children  and  family  of 

complained  of:  '*On  Saturday  evening  Earl  Cowper,  or  to  provoke  them  to  a 

died  of  the  small-pox  at  his  house  in  breach  of  the  peace,  was  held  bad,  after 

Grosvenor  Square,  Sir  Charles  Gaunter  a  verdict  of  guilty,  and  judgment  ar- 

NicoU,  knight  of  the  most  honourable  restecl. 

order  of  the  bath,  and  representative  6.  R.  v,  Gathercole,  2  Lewin  C.  C. 

in  parliament  for  the  town  of  Peter-  273.    It  is  a  crime  to  write  of  a  Roman 

borough.    ...    He    could    not    be  datholic  nunneir  that  it  is  a  '^brothel 

called  a  friend  to  liis  country,  for  he  of  prostitution;"  for  tiiis  is  an  aspersion 

changed  his  opinions  for  a  re^  ribbon,  on  the  characters  of  the  nuns  in  general^ 

and  voted  for  that  pernicious  object,  the  though  none  are  singled  out  by  name, 

excise."    It    was     alleged     that    this  R.  v,  Gathercole,  2  Lew.  C.  C.  237;  R. 

passage  was  published  with  intent  to  v.  J.    A.  Williams,  2  B.  &  Aid.  50c;  2 

vilify,  blacken  and  defame  the  memory  Townsend's     Modem      State     Tnala^ 

of  the  said  Sir  Charles,  and  to  stir  up  231. 

the  hatred  and  evil  will  of  the  people  6.  Odgers  L.  &  S.  424. 
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words  with  the  intention  of  provoking  another  to  send  a  chal- 
lenge.* 

All  words  which  amount  to  a  solicitation  to  commit  a  crime,, 
whether  spoken  or  written,  are  indictable,  whether  the  person, 
solicited  commit  the  crime  or  not.* 

It  is  also  said  to  be  a  misdemeanor  to  fabricate  and  publish 
false  news  in  writing  or  to  endeavor,  by  spreading  false  rumors,  to 
raise  or  lower  the  price  of  food  or  merchandise.* 

The  common  law  rule  prevails  in  many  of  the  States.*  In 
others  the  publication  of  a  libel  is  made  a  misdemeanor  by 
statute.* 

2.  Fnblication. — The  prosecutor  must  prove  that  the  defend- 
ant  published  the  defamatory  words.^  In  civil  cases  it  is 
necessary  to  show  a  publication  to  some  third  person  other 
than  the  person  defamed.''^  In  criminal  cases  this  is  not  abso- 
lutely necessary;  it  is  sufficient  to  prove  a  publication  to  the 
prosecutor  himself,  provided  the  obvious  tendency  of  the 
words  be  to  provoke  the  prosecutor  and  excite  him  to  break 
the  peace.® 

An  indictment  will  not  lie  for  mere  words  not  reduced  into- 
writing,  unless  they  be  seditious,  blasphemous,  grossly  immoral, 
or  addressed  to  a  magistrate  while  in  the  execution  of  his  office, 
or  uttered  as  a  challenge  to  fight  a  duel,  or  with  an  intention  to 
provoke  another  to  send  a  challenge.* 

3.  Iiiformation. — In  some  cases  of  indictable  words,  the  prose- 
cutor may  also,  if  he  prefer,  proceed  by  way  of  criminal  informa^ 
tion.*^     An  information  charging  slander  should  set  out  substan- 

1.  R.  t;.  Phillips,  6  East  464.  HombrooktSelwyn's Nisi  Prius,  12th ed. 

S.  R.  V,  Higgins,  a  East  5.  at  p.  1065;  R.  v,  Brooke,  7  Cox  C.  C.  251. 

S.  R.  V.  Waddington,  i  East  143.  9.   Stark  on    Sland.    758;    State    v, 

4.  Com.  v.  Chapman,  13  Mete.  (Mass.)  Wakefield,  8  Mo.  App.  11;  Bailey  v, 
68;  Com.  v.  Holmes,  17  Mass.  336;  Dean,  5  Barb.  (N.  Y.)  297.  In  State  v. 
Com.  V.  Whltemarsh,  Thach.  (Mass.)  Wakefield,  8  Mo.  App.  11,  Lewis,  P.  J., 
Cr.  Cas.  447;  State  V.  Burnham,  9  N.  said:  "Nor  is  a  single  precedent  ofanj 
H.  34;  Banner  Pub.  Co.  v.  State,  16  criminal  proceeding  for  unwritten  impu- 
Lea  (Tenn.)  176;  State  v,  Avery,  7  tations  upon  the  characters  of  individuals 
Conn.  366;  18  Am.  Dec.  loc.  to  be  found,  except  in  cases  of  high  trea- 

5.  State  V,  Davis,  93  19.  Car.  764;  son;  .  .  .  and  it  must  have  been  as- 
Lindsey  v.  State,  18  Tex.  App.  380;  constituting  rather  an  offence  against 
Hartford  v.  State,  96  Ind.  461;  State  v,  the  government  than  an  injury  to  the 
De  Long,  88  Ind.  3112;  People  v,  Mc-  individual,  and  being  therefore  sedi- 
Dowell,  71  Cal.  J94.  A  person  who  tious,  that  words  reflecting  on  a  mag- 
publishes  a  libel  is  guilty  of  a  misde-  istrate  in  the  immediate  execution 
meanor,  N.  Y.  Code,  ^  343.  of  his  office  were  for  the  first  time  in  the 

6.  Odgers  L.  &  S.  433;  State  v,  reign  of  Queen  Anne  held  to  be  indict- 
Barnes,  33  Me.  530.  able.     Regina  v,  Langley,  2  Ld.  Ravm. 

7.  Adams  v,  Lawson,  17  Gratt.  ( Va.)  1039;  Towns,  on  Slander  (3rd  ed.)  60, 
250.  note  3." 

8.  Hicks    Case,    Hob.    215;     Poph.  Husband  and  Wife. — A  husband    is. 
139;  Clutterbuck  v.  Chaffers,  i  Stark,  not  indictable  for  slandering  his  wife.. 
471;    R.    V.    Wegener,    2  Stark.  245;  State  v.  Edens,  95  N.  Car.  693. 
Phillip  V,  Jansen,  2   Esp.  624;   R.  v,  10.   Odgers  L.  gl  S.  427. 
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tially  the  words  constituting  the  alleged  slander  and  such  words 
must  be  substantially  proven.^ 

4.  Sni&oienqr  of  Indiotment. — ^An  indictment  is  nothing  more 
than  a  plain,  brief  narrative  of  an  offence  committed  by  any 
person,  and  the  necessary  circumstances  that  concur  to  ascer- 
tain its  fact  and  nature.^  Enough  circumstances  must 
be  stated  in  the  indictment,  by  way  of  inducement,  as  are 
necessary  to  explain  the  meaning  of  that  which  is  charged; 
with  such  innuendoes  as  are  necessary  to  show  the  im* 
port  of  the  language  charged  to  be  scandalous  and  crim- 
inal.*     Innuendoes,   however,    are   only    necessary    when    the 

1.  Conlee  v.  State,  14    Tex.    App.  necessary  that  the  charge  in  the  indict- 
233;  State  V.  Smith,  7  Lea  (Tenn.)  349.  ment  should  be  more  specific  Uian  the 

2.  Richardson  v.  State,  66  Md.  210.  libellous  publication.    Melton  v.  State, 
See    State  v.  Pulitzer,  is  Mo.  App.  6;  3  Humph.  (Tenn.)  380. 

-Com.  V.  Chambers,  15  Phila.  (Pa.)  415.  An  indictment  for  libel  is  good  which 

In  an  action  for  criminal  libel  the  sets  out  the  libellous  matter  without  al- 
•complaint  charged  that  the  defendant  ,  legine  in  what  form  the  same  was  pub> 

published  of  and  concerning  the  com<  Ushed,  f  «.,  whether  in  newspaper,  book 

plainant  a  certain  "false,  scandalous,  ma-  or  letter;  it  sufficiently  appearing  from 

licious  and   defamatory    libel    therein  the  indictment  that  a  newspaper  article 

and  thereby  accusing  and  imputing  to  was  complained  of.     Raltray  v.  State^ 

the  said  Adolphus  A.  Ellis,  prosecutinir  61  Miss.  377. 

attorney,  infamous  and  degrading  acts,"  Afler  conviction  the  defendant  moved 

namely,  of  refusing  to  prosecute  a  sus-  in  arrest  of  judgment,  because  the  in- 

pected  crime   of  murder,  because  the  dictment  did  not  state    *'the    circum- 

law  forbade  his  taking  bribes.    Heldy  stances  under  which   the  words  were 

that  the  complaint  was  sufficient.    Peo-  spoken  by  which  the  attempt  is  charged 

pie  v.  Jones,  67  Mich.  5^.  to    have   been    made;   held    that    this 

An  information  for  libel  alleged  by  was    not    required,    and    that    in    in- 

inference  only  that  the  libel  was  pub-  dictments  which  charge  statutory  of- 

lished  in  a  newspaper.     Held,  that  this  fences  it  is  not  only  sufficient  to  use  the 

omission  did  not  render  the  indictment  words  of  the  statute,  but  it  was  neces- 

fatally  defective.    State  v.  Dowd,  30  sarry  to  do  so,  or  at  least  to  use  words 

Kan.  ^13.     See /»  rtf  Kowalsky,  73  Caf.  of  equivalent  import.      Held  further^ 

1 30.  that  the  offence  defined  in  the  statute— 

8.  Richardson  v.  State,  66  Md.  310;  The  Code,  §  11 13 — is  the  attempt  to  de- 

Com.  t;.  Vamey,  xoCush.  (Mass.)  403;  stroy    the    reputation    of  an  innocent 

Melton  V.   State,  3   Humph    (Tenn.)  woman,  and  when  the  indictment  is  for 

389;   Coulson   V.   State,  16  Tex.  App.  attempting  to  commit    an   offence,  an 

189.  exactness   as  great  as  in  one    which 

An  indictment  for  libel  is  good  If  it  charges  the  offence  itself  is  not  essential, 

charges  the  publication  of  matter  not  State  v.  Mcintosh,  93  N.  Car.  794. 

libellous  per  se,  but  charges  such  publi-  In  an  indictment  for  libel,  the  alleged 

cation  with  proper  inducement  and  in-  libellous  matter  must  be  set  out  accord- 

nuendoes  to  set  forth  and  explain  the  ing    to    its    tenor.     Tenor     imports 

defamatory  statements  of  the  publica-  identity,    and    whenever    that    is    de- 

tion.     State  v.  Spear,  13  R.  I.  334.  stroyed,    either    by    the    omission    or 

An  indictment  for  a  libel  on  B,  need  adoption  of  any  one  word,    however 

not  describe  B  as  of  any  profession,  oc-  slight  the  sense  maj'  be  affected,  it  is 

cupation  or  place  of  residence.    Com.  fatal   to  the  indictment.    To  give  the 

V.  Vamey,  10  Cush.  (Mass.)  403.  substance  is   not  sufficient;  though  the 

So  the  omission  in  an  indictment  for  misuse  or  omission  of  a  letter  which 

a  libel,  of  the  date  and  signature  at  the  works  no  such  change  in  a  word  as  to- 

end  of  the  libel,  not  effecting  the  mean-  make  of  it  a  different  one,  will  not  be 

ing,  is  not  a  variance.    Com.  v,  Har-  treated  as  a  fatal   variance.     State  t;. 

mon,  3  Gray  (Mass.)  389.  Townsend,  86  N.  Car.  676;  Whitakerv* 

In  an  inclictment  for  a  libel  it  is  not  Freeman,  i  Dev.  (N.  Car.)  371. 
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meaning  is  equivocal  and  may  be  mistaken.^ 

In  an  action  for  slander  the  indictment  or  information  should 
not  only  set  out  the  words  constituting  the  oral  slander,  but 
should  charge,  further,  that  such  words  were  uttered  or  spoken  in 
the  presence  of  someone ;  and  that  the  better  practice  would  be 
to  name  the  persons,  or  some  of  them,  to  whom  the  words  were 
uttered.* 

6.  Joitifloatioxt — At  the  trial  of  an  indictment  for  libel,  if  the 
truth  of  the  article  is  established  as  claimed  by  the  defendant,  it 
is  a  perfect  and  complete  defence,  unless  express  malice  in  the 
publication  is  shown, — malice  in  the  popular  sense  of  hatred  and 
ill-will.*  But  the  defendant  in  order  to  prove  a  justification  must 
show  that  the  entire  charge  imputed  to  the  prosecutor  is  true.* 

The  truth  of  a  libel,  when  it  does  not  negative  the  intention  to- 
defame  the  reputation  of  another,  cannot  be  shown  in  defence.* 
But  it  may  be  shown  that  the  publication  was  for  a  justifiable 
purpose  and  not  malicious  nor  with  the  intent  to  defame.  So 
there  may  be  cases  where  the  defendant,  having  proved  the  pur- 
pose justifiable,  may  give  in  evidence  the  truth  of  the  words 
where  such  evidence  will  tend  to  negative  the  malice  and  intent 
to  defame.® 

If  the  words  are  false  it  is  not  necessary  that  the  accused  should 
have  entertained  any  special  personal  malice  towards  the  person 
defamed ;  if  the  words  are  false,  naturally  tend  to  the  injury  of 
the  person  defamed,  and  were  spoken  recklessly,  though  without 
special  ill-will,  a  conviction  may  be  had.^ 

In  those  States  where  the  statute  permits  the  defendant,  in  jus- 
tification, to  show  the  truth  of  the  imputation,  he  would  be  en- 
titled to  prove  any  succession  of  specific  acts  going  to  establish 
its  truth,  or  facts  from  which  the  jury  would  be  warranted  in  find- 
ing the  imputation  true.® 

An  indictment  against  H  for  libelling  4.   State  v.  Lyon,  89  N.  Car.  568. 

B,  alleging  that  H  wrote  a  letter  libellous  6.  Com.  v,  Clapp,  4  Mass.  163;  Com. 

in  character  to  R,  and  signed  B*8  name  v.  Blanding,  3  Pick.  (Mass.)  304. 

to  same,  and  addressed  and  delivered  it  6.  Com.  v.  Clapp,  a.  Mass.  163. 

to  R,  is  good  on  demurrer.    The  same  7.    Haley  v.  State,  63  Ala.  83. 

writing  may  be  libellous  of  more  than  8.   Duke  v.  State,  19  Tex.  App.  14. 

one  person.     State  v,  HoUon,  12  Lea  A  '^hore**  is  defined  to  be  "a  woman 

(Tenn.)  482.  who   practices    unlawful   sexual   com- 

1.  3  Chitty's  Crim.  L.  302.  merce  with   men;  especially  one  who 
No  innuendo  is  necessary  to  explain  does  it  for  hire."    That  a  woman  is  a 

the  meaning  of  "defaulter"  used  in  a  whore  may  be  proved  by  her  general 

publication  to  express  a  disqualification  reputation,  or  by  proof  that  she  prac- 

for  an  office  of  trust.     State  v,  Kountz,  tices  unlawful   sexual  commerce  with 

12  Mo.  App.  511.  men.    If  the  latter  mode  be  adopted,  it 

2.  McMahan  v.  State,  13  Tex.  App.  can  be  effected  by  showing  the  suc- 
220;  Hammers  v.  State,  13  Tex.  App.  cessive  individual  instances  in  which 
344.                                                                 '  she  practiced  such  commerce,  leaving 

8.   Com.  V.  Damon,  136  Mass.  441.  the  jury  to  determine  from  the  number 

In  6WM  Car^/ZifA,  the  truthof  alibel  of  times   and  the  circumstances  under 

cannot  be  given  in  evidence  in  a  crimi>  which  she  practiced    such   commerce,. 

nal    prosecution.     State    v.    Lehre,    2  whether  or  not  she  is  a  whore.     Every 

Tread w.  (S.  Car.)  Const.  809.  unlawful  act  of  sexual  commerce  would 
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6.  Ktigfttion  of  Pnnidmient. — It  may  be  shown  in  mitigation  of 
punishment,  in  a  criminal  prosecution  for  libel,  that  the  libel  was 
provoked  by  a  libel  upon  the  defendant  published  shortly  before 
by  the  prosecuting  witness.* 

7.  Bvidenoe. — Upon  indictment  for  libel  charging  officers  of  the 
State  prison  with  abuses,  evidence  as  to  abuses  prior  to  the  ap- 
pointment of  said  officers,  is  incompetent.* 

XZY.  COBTS. — If  an  action  of  slander  or  libel  be  tried  by  a  jury, 
the  costs  always  follow  the  event  unless  the  judge  before  whom 
such  action  is  tried  or  the  court  shall  for  good  cause  otherwise 
order.*  If  by  any  chance  such  an  action  be  tried  by  a  judge  alone 
(which  it  very  seldom  is,  except  in  the  case  of  trade  libels),*  the 
costs  are  absolutely  in  his  discretion.* 

The  plaintiff  may  be  required  to  give  security  for  costs,  as  in 
other  actions.^  If  he  fails  in  the  action,  a  judgment  against  him 
for  the  costs  may,  after  an  execution  against  his  property  has  been 
returned  unsatisfied,  be  enforced  by  an  execution  against  his 
person. '^ 

1.  Special  Cotti. — Application  for  any  special  costs,  such  as  those 
of  shorthand  writers*  notes,  or  of  a  commission  abroad,  or  of  a 
special  jury,  or  of  photographic  copies  of  the  libel,  should  be  made 
when  judgment  is  delivered.  No  order  will  be  made  as  to  such 
costs  after  the  judgment  has  been  drawn  up ;  they  must  be  borne 
by  the  party  who  has  incurred  them.*  To  entertain  such  an  ap- 
plication would  substantially  be  to  rehear  the  cause.* 

2.  Coftt  of  Former  Trial — The  costs  of  the  first  trial  abide  the 
event  of  the  second,  unless  any  special  order  be  made  when  the 
new  trial  is  granted,  or  at  the  second  trial.*® 

3.  Huslmnd  and  Wifb. — If  a  married  woman  having  general  sep- 
arate estate  fail  in  an  action  of  libel  or  slander,  she  may  be  con- 
demned in  costs,  although  her  husband  was  joined  with  her  as  a 
coplaintiff  or  a  codefendant.^^ 

tend  to  establish  the  truth  of  the  charge,  7.   Kloppenberg  v,  Neeftis,  4  Sandf. 

and  consequently  would  be  legitimate  (N.  Y.)  655. 

and   admissible  evidence.     Wagner  v.  8.   Ash  worth  v.  Outram,  9  Ch.   D. 

State,  17  Tex.  App.  554.  483;  Executors  of  Sir  Rowland  Hill  v, 

1.  Hartford  v.  State,  96  Ind.  461;  49  Metropolitan  District  Asylum,  49  L.  T. 
Am.  Rep.  185.  Q:.B.  668;   Davey  v,  Pemberton,  11  C* 

2.  Banner  Pub.  Co.  v.  State,  16  Lea  B.  N.  S.  629. 

(Tenn/)  176.  9.  In  re  St.  Nazaire  Co.,  12  Ch.  D. 

8.  Odgers  L.  &  S.  ix\.     See  State  v,  88. 

Zimmerman,  31  Kan.  85.  10.  Green  v.  Wright,  a  C.  P.  D.  354; 

4.  Thomas  v.  Williams,  14  Ch.   D.  Field  v.  Great  Northern  Railroad  Co., 
864.  3  Ex.  D.  261.    Odgers  L.  &  S.  372. 

5.  Odgers  L.  &  S.  334.  Compare  Hoare  v.   Dickson,  7  C.  B. 
Libel  and  slander  act  of  1872  does  not     164;  Prowse  v.  Loxdale,  3  B.  &  S.  896. 

give  costs  to  plaintiff  recovering  judg-  11.   Newton  and  Wife  t'.  Boodle,  4  C. 

ment  for  less  than  $300.    Jacobi  v.  Baur,  B.  359;  Morris  zk  Freeman,  3  P    D.  65; 

55  Cal.  ^54.  Besantt^.  Wood,  12  Ch.  D.630.    Odgera 

6.  Towns.  S.  &  L.  p.  482,  §  268.  L.  &  S.  372. 
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LIBEL  (In  Practice).— See  Admiralty  ;  Divorce  ;  Shipping. 
LIBERAL— See  note  i. 
LIBERTIES.- See  note  2. 

1.  **Com plaint  is  also  made  by  the  de-  code  already  alluded  to  as  having  been 

fendant    that     one     sentence    of    the  accepted,  and    adopted    in    1641,  was 

charge  of  the  court  in  respect  to  the  called  the  ^^Body  of  Liberties."     It  was 

damages  is  erroneous.    When  you  have  said    by   Hutchinson    that    they  were 

made  up  your  mind,  said  the  judge,  as  composed    by    Rev.  Nathaniel  Ward, 

to  the  amount  really  sustained,  you  are  of  Ipswich,  who,  he  adds,  had  been  a 

not  to  be  too  nice  in  the  award  of  com-  minister  in   England,  and  formerly  a 

pensation.    //  should  be  liberal.  student  and  practicer  in  the  course  of 

Exception  was  taken  to  that  remark  the  common  law.  2  Winthrop's  Journal 
without  request  for  a  different  instruc-  55.  They  bear  intrinsic  evidence  of 
tion,  or  that  it  should  be  qualified  or  having  been  drawn  with  great  skill  and 
explained  in  any  way.  Before  that  re-  legal  accuracy,  and  have  a  constant 
mark  was  made  the  judge  cautioned  the  reference  to  the  established  princi- 
jury  against  giving  credence  to  anj'  ex-  pies  of  the  laws  of  England.  Yet  they 
travagant  statement  of  the  injuries  re-  are  called  liberties,  rerhaps  this  was 
ceived,  and  then  told  them  that  when  advisedly  done,  because  the  colonial 
they  had  made  up  their  minds  as  to  the  government  were  acting  under  a  char- 
amount,  meaning  the  amount  of  the  ter  which  made  them  a  corporation; 
injury  really  sustained,  they  should  not  and  although  it  conferred  on  the 
be  too  nice  in  the  award  of  compensa-  governor  and  company  large  powers 
tion,  adding,  as  if  to  qualify  the  ante-  to  TOvern  the  settlement  which  they 
cedent  caution  given  in  favor  of  defend-  might  establish,  yet  it  was  always  so 
ant,  that  it  should  be  liberal."  Spring  as  "not  to  be  repugnant  to  the  laws  of 
Co.  V.  Edgar,  9  Otto  (U.  S.)  658.  England."     It  might  seem  to  them  less 

"Some  remarks  have  been  made  on  arrogant  to  set  forth  and  declare  their 

the  argument  here  upon  the  point  in  "liberties"  and  rights  in  this  form,  than 

what  manner  letters  of  guarantee  are  to  enact  in  terms  a  body  of  laws,  which 

to  be  construed;  whether  they  are  to  might  seem  to  indicate  a  disr^ard  of 

receive  a  strict  or  a  liberal  interpreta-  the  authority  of  the   mother  country, 

tion.     By  liberal  interpretation,  we  do  This   use    of    the    term     "liberty"   as 

not  mean  that    the  words  should   be  synonymous  with  right,  franchise  and 

forced    out    of    their     natural   mean-  privilege,  is  strictly  conformable  to  the 

ing;  but  simply  that  words  should  re-  sense  of  the  term  as  used  in  the  Magna 

ceive  a  fair  and  reasonable  interpreta-  Charia^  in  the  Declaration  of  Rights, 

tion,  so  as  to  attain  the  objects  for  which  and  in    English    statutes,  grants  and 

the    instrument    is    designed    and   the  legal  instruments.    Com.  v,  Alger,  7 

purposes  to  which  it  is  applied."   Law-  Cush.  (Mass.)  70. 

rence  v,  McCalmont,  2   How.  (U.  S.)  But  one  great  and  important  reason 

183.  which   influences   us    in  deciding  this 

Where  a  "liberal  reward"  was  offered  question  is  the  tenth  section  of  the  bill 
for  information  leading  to  the  appre-  of  rights,  which  declares  "that  no  free- 
hension  of  a  fugitive  from  justice,  and  man  ought  to  be  taken,  imprisoned  or 
a  specific  sum  for  his  apprehension,  disseised  of  his  freehold,  liberties  or 
held  that  a  party  giving  the  informa-  privileges,  or  outlawed  or  exiled  or 
tion  which  led  to  the  arrest  was  en-  in  any  manner  destroyed  or  de- 
titled  to  the  "liberal  reward,"  but  not  prived  of  his  life,  liberty,  or  prop- 
to  the  specific  sum,  unless  he,  in  fact,  erty,  but  bv  the  law  of  the  land."  It 
apprehended  the  fugitive,  or  the  arrest  has  been  yielded  on  the  part  of  the  de- 
was  made  by  the  agent.  Shuey  v.  U.  fendant  that  if  the  legislature  had  vested 
S.,  2  Otto  (U.  S.)  73.  an    individual    with    the    property  in 

S.  The  term  "liberties"  was  used  as  question,  this    section    of   the  bill  of 

synonymous  with  laws,  or  legal  rights  rights  would  restrain  them  from  depriv- 

founded   and    established  by  law.    In  ing  him  of  such  right,  but  it  is  denied 

the    published    edition  of  the  colonv  that  this  section  has  any  operation  on 

ordinances,  generally,  they  are  denomi-  corporations  whose  members  are  mere 

nated    the  Taws   and  liberties.     The  naked  trustees,  and  have  no  interest  in 
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UBEBTY. — The  condition  of  a  freeman;  freedom  from  re- 
istraint ;  freedom.  In  its  broad  sense,  the  right  not  only  of  free- 
•dom  from  servitude,  imprisonment  or  restraint,  but  the  right  of 
•one  to  use  his  facilities  in  all  lawful  ways,  to  live  and  work  where 
*he  will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue 
.any  lawful  trade  or  vocation.* 

'the  donation,  and  especially  on  a  cor-  their  highest  enjoyment.    Kuhn  v,  De- 

poration  erected  for  a  public  purpose,  troit,   14   Western   Rep.   (Mich.  1888) 

It  is  also  insisted  that  the  term  ^'law  of  479. 

'the  land"  does  not  impose  any  restric-  In  constitutional  law  *4iberty**  means 
tions  on  the  legislature,  who  are  capa-  not  merely  to  move  about  unrestrained, 
ble  of  making  the  law  of  the  land,  and  but  such  liberty  of  conduct,  choice  and 
^was  only  intended  as  to  abuses  in  the  action  as  the  law  gives  and  protects, 
•other    branches    of    the    government.  Liberty  is  classified   as  natural,  civil 
That  this  clause  was  intended  to  secure  and  political  liberty.    "Natural  liberty" 
to  corporations  as  well  as  individuals  is  commonly  employed  in  a  somewhat 
the  rights  therein    enumerated  seems  vague  and  indeterminate  sense.    One 
-clear  from  the  use  of  the  word  "lib-  man  will  understand  by  it  a  liberty  to 
•erties,"  which  peculiarly  signifies  those  enjoy  all  those  rights  which  are  usually 
privileges  and   rights   which  corpora-  regarded  as  fundamental,  and  which  all 
tions  have  by  virtue  of  the  instruments  governments  should  concede  to  all  their 
which  incorporate  them,  and  certainly  subjects;  but  as  it  would  not  be  neces* 
used  in  this  clause  in  contradistinction  sary  to  agree  what  these  are,  and  the 
to  the  word  "liberty,"  which  refers  to  the  agreement  could  only  be  expressed  in 
personal  liberty  of  the  citizen.     Trus-  the  form  of  law,  the  natural  liberty,  so 
tees  of  University  v,  Foy,  i  Murphy  far  as  the  law  could  take  notice  of  it, 
(N.  Car.)  58;  3  Am.  Dec.  676.  would  be  found  at  loss  to  resolve  itself 
The  expression  "improper  liberties"  into  such  liberty  as  the  government  of 
taken  with  a  woman  is  arhbiguous.    It  every  civilized    people  would   be  ex- 
may  mean  no  more  than  undue  famil-  pected  by  law  to  define  and   protect, 
ianty,  but  it  may  also  refer  to  unlawful  Another  by  natural  liberty  may  under- 
sexual  intercourse.     State  v.  Carr,  60  stand  that  freedom  from  restraint  which 
Iowa  455.  exists  before  any  government  has  im- 
1.  Anderson's  Law  Diet.  619.  posed  its  limitations.    But  as  without 
"Liberty"  means  the  right  not  only  of  government  only  a  savage  state 'could 
freedom  from  servitude,  imprisonment  exist,  and  anv  liberty  would  be  only 
or  restraint,  but  the  right  of  one  to  use  that  of  the  wild  beast,  in  which  every 
his  faculties  in  all  lawful  ways,  to  live  man  would  have  an  equal  right  to  take 
■and  work  where  he  will,  to  earn  his  or  to  hold  whatever  his  agility,  courage, 
livelihood  in  any  lawful  calling,  and  to  strength  or  cunning  could  secure,  but 

fursue  any  lawful    trade  or  vocation,  no  available  right  to  more,  it  is  obvious 

^eople  V,  tiillson,  109  N.  Y.  389;  4  Am.  that  a  natural  liberty  of  this  sort  would 

St.  Rep.  468;  12  Cent.  L.  J.  Rep.  619;  be  inconsistent  with  any  valuable  right 

citing  Live  Stock  Assoc,  v.  Crescent  whatever.     A   right    in   any  valuable 

City,   I  Abb.  (N.   Y.)   398;  Slaughter  sense  can  only  be  that  which  the  law 

House   Cases,    16    Wall.    106;    Matter  secures  to  its   possessor,  by  requiring 

of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  others   to  respect  it,  and  abstain  from 

636;   Bertholp  v,  O'Reilly,  74  N.   Y.  its  violation.     Rights,  then,  are  the  off- 


^ 


09;  30  Am.  Rep.  323;  People  v,  spring  of  law;  they  are  born  legal  re- 
'artz,  99  N.  Y.  377;  52  Am.  Rep.  34.  straints.  "Civil  liberty"  is  the  condi- 
Liberty  is  something  more  than  mere  tion  in  which  rights  are  established  and 
freedom  from  physical  restraint.  .  .  .  protected  by  means  of  such  limitations 
It  means  freedom  to  go  where  one  and  restraints  upon  the  action  of  indi- 
chooses,  and  to  act  in  such  manner,  not  vidual  members  of  the  political  society 
inconsistent  with  the  equal  rights  of  as  are  needed  to  prevent  what  would  be 
others,  as  his  judgment  may  dictate,  injurious  to  other  individuals,  or  preju- 
for  the  promotion  of  his  happmess;  that  dicial  to  the  general  welfare.  This  con- 
Is,  to  pursue  such  callings  and  voca-  dition  may  exist  in  any  country,  but  its 
tions  as  may  be  most  suitable  to  de-  extent  and  securities  must  depend 
velop  his  capabilities  and  to  give  them  largely  upon  the  degree    . "  political 
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liber tywhich  accompanies  it.  "Political  must  be  no  foreign  interference.    The 

liberty"  may  be  defined  as  consisting  in  country  must  have  the  right  and  power 

an  efrectual  participation  of  the  people  of  establishing  the  government  it  thinks- 

in   the   making    of   the  laws.    Cooley  best. 

Elements     Const.     Law     225;     Torts  2.  Individual  liberty,  one  as  belong- 

8-10.  ing  to  it,  personal  liberty  or  the  great 

The  constitution  provides   that  "no  habeas  corpus  principles,  and  the  prohi- 

person    shall   be     .     .     .     deprived    of  bition   of  general   warrants  of  arrests 

.     .     .     liberty  without  due  process  of  The  right  of  bail  belongs  also  to  this 

law."      Liberty    here    means    freedom  head. 

from   all    restraints,   but    such   as  are  3.   A    well    secured    penal   trial,    of 

justly  imposed  law.     Slaughter  House  which  the  most  important  is  trial  for 

Cases,  16  Wall.  (U.  S.)  127.  high  treason. 

Liberty,  in  its  widest  sense,  means  the  4.  The  freedom  of  communion,  loco> 
faculty  of  willing  and  the  power  of  do-  motion  and  emigration, 
ing  what  is  willed  without  influence  or  5.  Liberty  of  conscience.  The  United 
restraint.  It  means  self-determination,  States  constitution  and  the  constitution 
unrestralnedness  of  action.  Thus  de-  of  all  the  States  have  provisions  pro- 
fined,  one  being  only  can  be  absolutely  hibiting  any  interference  in  matters  of 
free — namely,  God.      So  soon  as    we  religion. 

apply  the  word  liberty  to  spheres  of  6.  Protection  of  individual  property,, 

human  action,  the  term  receives  a  rela-  which  requires  unrestrained  action  m 

tivemeaning,  because  the  power  of  man  producing  and  exchanging,  the  prohl- 

is  limited;  he  is  subject  to  constant  in-  bition  of  unfair  monopolies,  commer- 

fluences  without.     If  the  idea  of  unre-  cial  freedom  and  the  guarantee  that  no 

strainedness  of  action  is  applied  to  the  property  shall  be  taken  except  in  the 

social  state  of  man,  it  receives  a  limit-  course  of  law,  the  principle  that  taxa- 

ation    still     greater,    since    the    equal  tion  shall  only  be  with  the  consent  of 

claims  of  the  unrestrained  action  of  all  the  taxpayer,  and  shall  be  levied  for 

necessarily  involves  the  idea  of  protec-  short  periods  only,  and  the  exclusion  of 

tion  against  interference  by  others.  We  confiscation. 

thus  come  to  the  definition  that  liberty  7.  Supremacy  of  the  law.    The  lavr 

of  social  man  consists  in  the  protection  must  not,  however,  violate  any  superior 

of  unrestrained  action  in  as  high  a  de-  law  or  civil  principle,  nor  must  it  be  an 

gree  as  the  same  claim  of  protection  of  «»  post  facto  law.    The  executive  must 

each   individual    admits  of,  or  in  the  not    possess    the    power   of  declaring* 

most  efficient  protection  of  his  rights,  martial  law,  which  is  merely  a  suspen- 

claims, 'interests,  as  a  man  or  citizen,  or  sion    of   all    law.     In    extreme   cases, 

of  his  humanity,  manifested  as  a  social  parliament    in   England  and  congress 

being.    The   word   liberty,  applied   to  in    the    United    States    can    pass    an 

men  in   their  political    state,   may   be  act  suspending  the  privilege  of  habeas 

viewed  with  reference  to  the  state  as  a  corpus. 

whole,  and  in  this  casQ  means  the  inde-  8.  Every  officer  must  be  responsible 

pendence  of    the   state,   of  the  other  to  the  person  affected   for  the  legality 

states;  or  it  may  have  reference  to  the  of    his    act;    and     no    act    must    be 

relation  of  the  citizen  to  the  govern-  done  for  which   some  one   is-  not  re- 

ment,  in  which  case  it  is  called   po-  sponsible. 

litical  or  civil  liberty;  or  it  may  have  9.  It  has  been  deemed  necessary  in 

reference  to  the  status  of  a  man  as  a  the  bill  of  rights  and   the   American 

political  being,  as  contradistinguished  constitution  specially   to  refer  to  the 

from  him  who  is  not  considered  master  quartering  of  soldiers  as  a  dangerous 
over  his  own  body,  will  or  labor — the  *  weapon    in  the  hands  of   the  execu- 

slave.    This  is  called  personal  liberty,  tive. 

which,  as  a  matter  of  course,  includes  10.  The    military    forces    must     be 

freedom  from  prison.  strictly  submitted  to  the  law,  and  the  cit- 

Anglican    Liberty.  —  Lieber,    in    his  izen    should   have   the   right  to   bear 

work  on  Civil  Liberty,  calls  that  sys-  arms. 

tem  which  was  evolved  in  England,  and  11.  The  right  of  petitioning,  and  the 
forms  the  basis  of  liberty  in  the  coun-  right  of  meeting  and  considering  pub- 
tries  settled  by  the  English  people,  An-  lie  matters,  and  of  organizing  into  as- 
glican  liberty.  The  principal  guaran-  sociations  for  any  lawful  purposes,  are 
tees,  according  to  him,  are:  important  guarantees  of  civil   liberty. 

I.   Natic  .<il     independence.     There  The  following  guarantees  relate  more 
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especially  to  the  government  of  a  free  very  means  of  avoiding  the  object  of  a. 

country     and     the     character    of    its  representative  government. 

polity:  The    management  of   the    elections. 

12.  Publicity  of  public  business  in  all  should  also  be  in  the  hands  of  the 
its  branches,  whether  legislative,  judi-  voters,  and  the  government  especially 
cial,  written  or  oral.  should  not  be  allowed  to  interfere. 

13.  The  supremacy  of  the  law,  or  the  Representative  bodies  must  be  Iree. 
protection  against  absolutism  of  one,  They  must  be  freely  chosen,  act  under 
of  several  or  of  the  majority,  requires  no  threat  or  violence  of  the  executive 
other  guarantees.                     '  or  any  portion  of  the  people. 

It  is  necessary  that  the  public  funds  Thej'  must  be  protected  as  represent - 

be  under  close   and    efficient  popular  ative  bodies;  and  a  wise  parliamentary 

control;     they     should,    therefore,    be  law  and  usage  should  secure  the  rights- 

chiefly    in    tiie  hands  of  the  popular  of  each  member  and  the  elaboration  of 

branch  of  the  legislature,  never  the  ex-  the  law. 

ecutive.      Appropriations  should   also  A  peculiar  protection  is  afforded  the- 

be    for    distinct    purposes    and     short  members  of   the  legislature    in   £ng> 

times.  land  and  in  the  United  States  by  their 

14.  It  is  further  necessary  r  that  the  freedom  from  arrest,  except  for  certain 
power  of  making  war  resides  with  the  specified  crimes. 

people  and  not  with  the  executive.     A  Every  member  must  possess  the  right, 

declaration  of  war  in  the  United  States  to  propose  any  measure  or  resolution., 

is  an  act  of  congress  Not  only  must  the  legislature  be  the 

15.  The  supremacy  of  the  law  re-  judge  of  the  right  each  member  has  to* 
quires,  also,  not  only  the  protection  of  nis  seat,  but  the  whole  internal  man- 
the  minority,  but  also  the  security  of  agement  belongs  to  itself.  It  is  indispen- 
the  majority  against  the  rule  of  a  fac-  sable  that  it  possess  the  power  and  privi- 
tious  minority  or  cabal.  lege  to  protect  its  own  dignity.      The- 

i6.  The  majority,  and  through  it  the  principle  of  two  houses  or  the  bicameral 

people,  are  protected  by  the  principle  system,  is  an  equally  efficient  guarantee 

that  tlie  administration  is  founded  on  of  liberty,  by    excluding  impassioned 

party  principles.  legislation     and     embodying     in    the 

Vj,   A  very  important  guarantee  of  law  Uie  collective  mind  of  the  legisla> 

liberty  is  the  division    into  three  dis-  ture. 

tinct     functions — legislative,    adminis-  21.  The  independence  of  the  law,  of 

trative,  and    judicial.    The    union    of  whichtheindependenceof  the  judiciary- 

these  is  absolutism,  or  despotism  on  the  forms  a  part,  is  one  of  the  mainstays, 

one  hand  and  slavery  on  the  other.  of  civil  liberty.    It  requires  **a   living 

18.  As  a  general  rule,  the  principle  common  law,  a  clear  division  of  the  ju> 
prevails  in  Anglican  liberty  that  the  diciary  from  other  powers,  the  public 
executive  may  do  what  is  positively  al-  accusatorial  process,  the  independence 
lowed  by  fundamental  or  other  law,  of  the  judge,  the  trial  by  jury,  and 
and  all  that  is  not  prohibited.  an  independent  position  of  the  advo- 

19.  The  supremacy  of  the  law  re-  cate."  (See  Lieber  Civil  Liberty  208- 
quires      that      when      enacted      con-  250.) 

stitutions    form   the  fundamental  law,  22.  Another  constituent  of  our  liberty 

there    be    some    authority   which  can  is  local  and   institutional  self-govern- 

pronounce  whether  the  legislature  it-  ment.    It  arises  out  of  a  willingness  of 

self  has  or    has    not    transgressed    it.  the  people  to  attend  to  their  own  af- 

This  power  must  be  vested  in  courts  of  fairs,  and  an  unwillingness  to  permit  of 

law.  the  interference  of  the  executive  and 

20.  There  is  no  guarantee  of  liberty  administrative  with  them  beyond  what 
more  important  and  more  peculiarly  it  necessarily  must  do,  or  which  cannot 
Anglican  than  representative  govern-  or  ought  not  to  be  done  by  self-action- 
ment.  (See  Lieber  Civil  Liberty  A  pervading  self-government,  in  An- 
168.)  glican  sense,  is  organic;  it  consists  in 

In  connection  with  this,  a  very  im-  organs  of  combined  self-action;  in  in- 

portant    question     is,    whether    there  stitutions,  and  in  a  systematic  connec- 

should  be  direct  elections  by  the  peo-  tion  of  these  institutions.     It  is,  there- 

pie,  or  whether  there  should  be  double  fore,  equally  opposed  to  a  disintegration 

elections.    The  Anglican  principle  fa-  of  society  and  to  despotism, 

vors  simple  elections,  and  double  elec-  American  liberty  belongs  to  the  great 

tions  have  often  been  resorted  to  as  the  division  of   Anglican  li&rty,  and    i&. 
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Natural  liberty  consists  in  the  power  of  acting  as  one  thinks 
fit,  without  any  restraint  or  control,  unless  by  the  laws  of 
nature.* 

Civil  liberty  or  political  liberty  is  the  power  of  being  what- 
ever the  laws  permit ;  it  is  that  liberty  of  a  member  of  society 
which  is  no  other  than  natural  liberty  so  far  restrained  by 
human  laws  as  is  necessary  for  the  general  advantage  of  the 
public* 

Personal  liberty  consists  in  the  power  of  locomotion,  of  chang- 
ing situation,  or  moving  one*s  person  to  whatever  place  one  s 
own  inclination  may  direct  without  imprisonment  or  restraint,  un- 
less by  due  tourse  of  law.* 

founded  upon  the  checks,    guaranties  thej  do  not  abuse  it  in  any  way  to  the 

and  self-government  of  the  Anglican  prejudice  of  any  other  man.     Snyder 

race.    The  following  features  are,  how-  v,  Warford,  ii  Mo.  515. 

ever,  peculiar  to  American  liberty:  re-  2.  Anderson's  Law  Diet.  619;  Black, 

publican  federalism,  strict  separation  of  Com.  6,  135. 

the    church    from    the    State,    greater  "Civil  liberty"  is  the  power  of  doing 

equality,   and    acknowledgment  of  ab-  whatsoever   we  will,  except  when   re- 

:stract  rights  in  the  citizen,  and  a  more  strained     by    just     and    equal     laws, 

popular  or  democratic  cast  of  the  whole  "Political  liberty''  is  that  condition  in 

polity.     With  reference  to  the  last  two  which  a  man's  civil  liberty  is  fully  se- 

may  be  added  these  further  character-  cured,     i  Shars.  Black.  Com.  6. 

istics:  We  have  everywhere  established  "Civil    liberty"    exists    only    where 

voting   by   habit.    The  executive   has  every  individual  has  the  power  to  pur* 

never  possessed  the  power  of  dissolving  sue  his  own  happiness  according  to  his 

or  proroguing  the  legislature.     The  list  own    views,    unrestricted,    except    by 

of  States  has  not  been  closed.     We  ad-  equal,  just  and  impartial  laws.   Butch- 

mit  foreigners  to  the  rights  of  citizen-  er's  Union  Co.  v.  Crescent  City  Co.,  iii 

ship,  and  we  do  not  believe  in  inalien-  U.  S.  758. 

able  allegiance.    There  is  no  attainder  Every  member  of  a  political  com- 

of     blowi.       We    allow    no    en    post  munity    must     necessarily    part    with 

facto  laws.    American  liberty  possesses  some  of  his  rights  which  as  an  Indi- 

also,  as  a  characteristic,  the  enacted  con-  vidual,  not  affected  by  his  relation  to 

stitution— distinguishing    it    from   the  others,  he  might  have  retained.     Such 

English  polity,  with  its  accumulative  concessions  make  up  the  consideration 

constitution.      Our     legislatures     are,  he  gives  for  the  obligation  of  the  body 

therefore,  not  omnipotent,  as  the  Brit-  politic   to  protect- him  in   life,  liberty 

ish  parliament  theoretically  is;  but  the  and    property.    Canada    Southern   R. 

laws  enacted  by  them  may  be  declared  Co.  v.  Gebhard,  109  U.  S.  536. 

by  the  courts  to  conflict  with  the  con-  Political  liberty  is  an  effectual  share 

stitution.  in  the  making  and   administration    of 

Liberty  sought  for  by  the  French,  as  the    laws.     Bouv.   Law    Diet;    citing 

a  peculiar  system,  was  founded  chiefly  Lieber  Civil  Lib. 

in  theory,  on  the  idea  of  equality  and  Civil  liberty  is  the  greatest  amount 

the  abstract  rights  of  man.  (Rousseau's  of  absolute    liberty  which  can  in  the 

Social   Contract.)     Bouv.    Law   Diet,  nature  of  things  be  equally   possessed 

<i5th  ed.)  by    every  citizen   in  a  State.      Bouv. 

1.  Anderson's  Law  Diet.  619;  i  Black.  Law  Diet. 
Com.  125;  Cooley  Elements  of  Const.  Civil  liberty  is  the  result  of  the  re- 
Law  225.  straint  exercised  by  the  sovereign  peo- 

"Moral  liberty"  or  "natural  liberty"  pie  or  the  more  powerful  individuals 

is  the  right  which  nature  gives  to  all  and  classes  of  the  community,  prevent- 

mankind  of  disposing  of  their  persons  ing  them  from  availing  themselves  of 

-and  property   after  the  manner    they  the  excess  of  their  power  to  the  detri- 

judge  most  consonant  to  their  happi-  ment    of   the  other    class.     Isaac    L. 

ness,  on  condition  of  their  acting  within  Rice  in  136  North  Am.  Rev.  53. 

•the  limits  of  the  law  of  nature,  and  that  8.  Anderson's  Law  Diet  620;  Bouv. 
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Religious  Liberty^ — See  RELIGION. 

Law  Diet;  i  Black.  Com.  134;  2  Black,  bodj  of  which  petitioner  is  a    mem- 

Com.  127.  her,  because  of  its  theories  concerning- 

1.  Ballgloiu  lllMrty,  as  recognized  and  practical  work.      In   law   it    has    the 

secured  by  the  constitution,  does  not  same  right,  and  is  subject  to  the  same 

mean  a  licence  to  engage  in  public  acts  restrictions,  in  its    public  demonstra- 

having  a  tendency  to  disturb  the  public  tions,  as  any  secular  ho&y  or  society 

peace  under  the  form  of  religious  wor-  which  uses  similar  means  for  drawing 

ship,  nor  does  it  include  the  right  to  attention  or  creating  interest.    Frazee's 

disregard  those  regulations  which  the  Case,  63   Mich.  405;   30  N.  W.  Rep. 

legislature     has      deemed    reasonably  75. 

necessary  for  the  security  of  public  The  appellant  was  found  guilty  of 
order.  A  reasonable  measure  of  pre-  having  violated  the  provisions  of  sec- 
vention  to  avoid  disturbance  is  not  an  tion  1988,  Rev.  Stat.  1 881,  by  disturbing 
infringement  of  constitutional  rights,  a  -collection  of  persons,  kown  as  the 
(The  statute  in  this  case  forbade  the  "Salvation  Army,"  who  were  met  to~ 
beating  of  drums  in  the  street,  etc.)  gether  for  religious  worship.  It  is  in- 
State  V,  White,  5  Atl.  Rep.  (N.  H.  sisted  that  the  evidence  does  not  sus- 
1886)  830.  tain  the  verdict.  A  number  of  wit- 
It  is  only  when  political,  religious,  nesses  testified  that  the  appellant  en- 
social  or  other  demonstrations  create  tered  a  room  where  persons  adhering 
public  disturbances,  or  operate  as  nui-  to  the  above-named  society  or  organi- 
sance,  or  create  or  manifestly  threaten  zation  were  assembled  for  the  purpose 
some  tangible  public  or  private  mischief  of  conducting  religious  services  accord - 
that  the  law  interferes.  And,  when  it  ing  to  their  accustomed  method,  with  a 
interferes,  it  does  so  because  of  the  evil  cigar  in  his  mouth,  and  without  remov- 
done,  or  apparently  menaced,  and  not  ing  his  hat,  and  that  he  persisted  in 
because  of  the  sentiments  or  purposes  conducting  himself  in  this  oiTensive- 
of  the  movement,  if  not  otherwise  un-  manner  aner  he  had  been  courteously 
lawful;  and  things  absolutely  unlawful  requested  to  desist.  The  evidence 
are  not  made  so  by  local  authority,  but  tends  to  show  that  his  conduct  was 
by  general  law.  AH  may  be  capable  of  such  as  to  divert  the  attention  of  the- 
legal  mischief  by  perversion,  or  by  cir-  audience  from  the  services  then  in  pro- 
cumstances.  It  is  lawful  to  provide  gress  to  himself,  and  members  of  the 
for  dealing  with  the  mischief,  but  it  is  assembly  testified  that  they  were  dis- 
not  lawful  to  go  beyond  reasonable  turbed  by  his  behavior.  There  was- 
measures  and  precautions  in  antici-  conflict  in  the  testimony,  but  it  is  mani- 
pating  it.  Private  liberty  and  public  fest  that  the  jury  believed  that  which 
tranquillity  and  security  must  be  kept  in  tended  to  establish  the  foregoing  state- 
view,  ment.  Such  conduct  as  that  a&ve  de- 
We  cannot  accede  to  the  suggestion  scribed  is  wholly  indefensible,  and  was 
that  religious  liberty  includes  the  right  well  calculated  to  disturb  an  assemblage 
to  intnKluce  and  carry  out  every  of  worshippers.  McLain  v,  Matlock,  7 
scheme  or  purpose  which  persons  see  Ind.  525.  It  makes  no  difference  that 
fit  to  claim  as  part  of  their  religious  the  method  of  worship  of  those  assem- 
system.  There  is  no  legal  authority  to  bled  was  singular  or  uncommon.  The 
constrain  belief,  but  no  one  can  lawnilly  protection  of  the  statute  is  extended  to 
stretch  his  own  liberty  of  action  so  as  all,  irrespective  of  creed,  opinion,  or 
to  interfere  with  that  of  his  neighbors,  mode  of  worship.  Persons  who  meet 
or  violate  peace  and  good  order.  The  for  the  purpose  of  religious  worship, 
whole  criminal  law  might  be  practically  by  any  method  which  is  not  indecent 
superseded  if,  under  pretext  of  liberty  and  unlawful,  have  a  right  to  do  so* 
of  conscience,  the  commission  of  crime  without  being  molested  or  disturbed, 
is  made  a  religious  dogma.  It  is  a  Whart.  Crim.  Law,  $  1556a;  Gillett 
fundamental  condition  of  all  liberty,  Crim.  Law,  %  381;  Hull  v.  State,  aa  N. 
and  necessary  to  civil  society,  that  all  £.  Rep.  (Ind.  1889)  117. 
men  must  exercise  their  rights  in  har-  The  town  of  N,  in  1804,  passed 
mony,  and  must  yield  to  such  restrlc-  a  vote  that  certain  persons  (naming 
tions  as  are  necessary  to  produce  that  them)  "shall  have/f^tfr/ytomakea  road 
result.  It  is  not  competent  to  make  from,  etc.,  over  the  public  land,  pro- 
any  exception  either  for  or  against  the  vided  they  give  a  deed  to  the  town  of 
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FBBSS— (S< 


MUNICATIONS). — The  liberty  of  the  press  consists  in  the  right  to 
publish,  with  impunity,  the  truth,  with  good  motives,  and  for 
justifiable  ends,  whether  it  respects  governments  or  individ- 
uals.* 

The  right  freely  to  publish  whatever  the  citizen  may  please,  and 
to  be  protected  against  any  responsibility  for  so  doing,  except 
in  so  far  as  such  publications,  from  their  blasphemy,  obscenity  or 
scandalous  character,  may  be  a  public  offence ;  or  as  by  their 
falsehood  and  malice  they  may  injuriously  affect  the  standing, 
reputation  or  pecuniary  interests  of  individuals.* 

their  own  lands  two  rods  wide."  The  of  the  statute,  of  persons  who  hare  re- 
deed  was  given  accordingly  in  due  sea-  sided  and  practiced  their  profession  in 
«on,  but  nothing  of  importance  towards  the  town  or  city  of  their  present  resi- 
the  execution  of  this  vote  was  afterwards  dence  during  all  the  time  since  January 
xlone.  It  was  held  that  the  vote  was  a  ist,  1875,  or  during  all  the  time  from 
mere  licence  and  must  have  been  ex-  January  ist,  1875,  ^^  January  ist.  1879, 
-ecu ted  and  the  road  made  in  a  reason-  from  its  operation,  is  no  less  in  conflict 
able  time  and  manner,  for  public  travel,  with  constitutional  provisions.  By  an 
•or  the  vote  would  cease  to  have  any  arbitrary  test,  having  no  reference  to 
efficacy.  Curtisst^.  Hoyt,  19  Conn.  154.  skill,  learning,  or  fitness  for  the  practice 
See  Blundell  v.  Catteral,  7  C.  B.  (5  B.  of  the  profession,  certain  persons  are 
&  A.  268)  107,  where  liberty  is  used  exempted  from  the  pajrment  of  a  licence 
synonymous  with  privilege  or  permis-  fee  to  which  others  of  equal  and  per- 
^sion.  haps  superior  requirements  and  experi- 
IMsoriminatlon  Agalnit. — ^The  con-  ence  are  subjected.  It  is  a  discrimina- 
stitutionality  of  a  statute  cannot  be  sus-  tion  founded  solely  upon  the  accidental 
tained  which  selects  particular  in-  circumstance  of  residence,  or  of  a 
•dividuals  from  a  class  or  locality,  change  of  residence,  and  falls  within 
and  subjects  them  to  peculiar  rules,  or  the  prohibition  of  the  constitution, 
imposes  upon  them  special  obligations  State  v,  Hinman,  18  Atl.  Rep.  195  (N. 
or  burdens  from  which  others,  in  the  H.  1889). 

same    locality    or   class,    are    exempt.  1.  People  v.  Crosswell,  3  Johns.  Cas. 

Cooley,  Const.    Lim.    391.      The  im-  (N.  Y.)  193. 

position  of  special  restrictions  or  bur-  S.  Cooley,  Const.  Lim.,  ch.  12. 

^ens,  or  the  granting  of  special  privi-  The  liberty  of  the  press  consists  in 

leges  to  persons  engaged  in  the  same  printitig,  without  any  previous  licence, 

business  under  the  same  circumstances,  subject  to  the  consequence  of  law.  Root 

is  in  contravention  of  the  equal  right  v.  Kine,  i  Cow.  (N.  Y.)  628. 

which  all  can  claim  in  the  enforcement  The  liberty  of  the  press  consists  in  a 

of  the  laws,  and  in  the  enjoyment  of  right,  in  the  conductor  of  a  newspaper, 

liberty,  and  the  right  of  acquiring  and  to  print  whatever  he  chooses  wiUiout 

possessing  property.    If  the  statute  had  any  previons  licence,  but  subject  to  be 

declared  that  its  provisions  should  not  Ifeld     responsible    therefor    to  exactly 

apply  to  persons  practicing  their  pro-  the  same  extent  tiiat  anyone  else  would 

fession  in  the  city  of  Concord,  such  an  be    responsible     for    the    publication, 

arbitrary     discrimination     would     be  Sweeney  v.  Baker,  13  W.  Va.  182. 

clearly  repugnant  to  the   principle  of  The  liberty  of  the  press  consists  in 

•constitutional  equality.    The  exemption  being  free  to  publish  anything,  true  or 

•of  all  physicians,  surgeons,  and  dentists  false,  without  previous  restraint,  subject 

residing  and  practicing  their  profession  only  to  the    control  of  the  law    for 

in  Concord  from  the  burden  of  procur-  the    abuse  of  that  liberty.     Com.  f. 

ins  and  p&yins  for  a  licence,  and  the  Buckingham,    Thatcher's    Crim.   Cas. 

subjection  of  all  other  persons  practic-  39. 

ing  the  same  professions  elsewhere  in  It  is  said   to  consist  in  this:   '*That 

the  State  to  the  expense  of  purchasing  a  neither  courts  of  justice,  nor  any  judges 

licence,  would  be  a  palpable  violation  of  whatever,  are  authorized  to  take  notice 

constitutional  rights.     The  exemption  of  writings  intended  for  the  press,  but 
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«re  confined  to  thoee  actually  printed."  ercise  of  the  right  of  sufirage,  and  of 

DeLorme,  Const.  254.  that   control    over  their  rules    which 

Every  freeman  has  an  undoubted  right  resides  in  the  free  people  of  the  United 

to  lay  what  sentiments  he  pleases  before  States.    It  has   accordingly  become  a 

the  public;  to  forbid  this  is  to  destroy  constitutional  principle  in  this  country, 

the  freedom  of  the  press;  but  if  he  pub-  that  "every  citizen  may   freely  speak, 

lishes  what  is   improper,  miscliievous,  write  and  publish  his   sentiments   on 

or  illegal,  he    must    take    the    conse-  all  subjects,  being  responsible  for  the 

quences  of  his  own  temerity.    To  sub-  abuse  of  that  right,  and  that  no  law  can 

ject  the  press  to  the  restrictive  power  rightfully    be    passed    to    restrain    or 

of  a  licensor,  as  was  formerly  done  (to  abridge  the  freedom  of  speech  or  of 

1694),  is  to  subject  all  freedom  of  senti-  the  press,    a   Kent's   Com.  (12th  ed.) 

ment  to    the   prejudices  of  one  man.  17. 

But  to  furnish  dangerous  or  offensive  Congress  shall  make  no  law     . 

writings,  which,  when  published,  shall,  abridging  the  freedom  of  speech,  or  of 

on  a  fair   and   impartial  trial,  be  ad-  the  press.    Const.  Am.,  art.  i. 

judged  ofa  pernicious  tendency,  is  neces-  Provisions  of  like  import  are  to  be 

sary  for  the  preservation  of  peace  and  found  in  the  constitutions  of   all   the 

good  order,  of  government  and  religion.  States.    Thus  the  constitutions  of  Ohio 

the  only  solid  foundation  of  civil  liberty,  provides,  **£very    citizen    may    freely 

Thus  the  mrill  of  the  individual  is  left  speak,    write    and  publish    his    senti- 

free,  the  abuse  only  of  that  free  will  is  ments  on  all  subjects,  being  responsi- 

the  puntshment.    4  Black.  Com.  152.  ble  for  the  abuse  of  that  right,     (i)  and 

Any  man    is  free  to  speak  or  write  no  law  shall   be  passed  to  restrain  or 

and    publish    whatever  he  chooses   of  abridge  the  liberty  of  speech,  or  of  the 

another,  subject  only  to  this,  that  he  press."     §  11,  art  i.    This    is    exactly 

must  tkke  the  consequences,  should  a  similar  to  the  provision    in  the   New 

jury  deem  his, words  defamatory.    This  York  constitution.    Art.  i,  §  8. 

is  what  is  meant  by  "the  liberty  of  the  That  a  legislature  may  not  pass  such 

press."     (Com.  v.  Blanding,    3    Pick,  law  applies  to  all  citizens  in  private  or 

(Mass.)  3I3-)  "The  liberty  of  the  press"  public    official    relations.    Louthan  v, 

■sajrs  Lord  Mansfield,  in  R.  v.  Dean  Com.,  79  Va.  196. 

-oflSt.  Asaph,  3  T.  R.  431,  n.,  "consists  The  liberty  of   the   press,  properly 

in    printing      without     any    previous  understood,  is  not  inconsistent  with  tlie 

licence,  subject  to  the  consequences  of  protection  due  to  private  character.    It 

law.**  has  well  been  defined  as  consisting  in 

Lord  Ellkn borough  says,  in  R.v.  *Hhe  right  to  publish  with  impunity  the 

Cobbett,  29  Ho  weirs  St.  Tr.  49:  "The  truth,  with  good  motives,  and  for  justi- 

law  of  England  is  a  law  of  liberty,  and  fiable  ends,  whether  it  respects  govern- 

•consistently  with  this  liberty  we  have  ment,  magistracy  or  individual.   Whilst 

not   what  *  is    called   an  imprimatur;  a  full,  impartial  and  correct  account  of 

there  is   no   such  preliminarv  licence  a  trial  in  a  court  of  justice,  unaccom- 

necessary;  but  if  a  roan  publish  a  pa-  panied  by  defamatory  comments,  may, 

per,  lie  is  exposed  to  the  penal  conse-  in  general,  be  published  with  impunity, 

quences,  as  he  is  in  every  other  act,  if  yet  this  privilege  does  not  extend  to 

it  be  illegal."     Lord  Kenyon  shortly  the  publication  of  preliminary  proceed- 

puts  it  thus,  in  R.  v,  Cuthall,  27  How-  ings  merely,  which  are   purely  of  an 

ell's  St.  Tr.  675.  "A  man  may  publish  ex  parte  character,  such  as  a  statement 

anything  of  which  twelve  of  his  coun-  in  detail  of  the  contents  or  substance 

trymen    think    he    is    not    blamable."  of  an  affidavit,  made  before  a  police 

Odgers  on  Libel,  10.  Text  book  series,  magistrate,  with  a  view  to  the  arrest  of 

where  is  given   a  history  of  this  doc-  the  party  thereby  charged  with  crime, 

trine.  Such  publication  can  only  be  justified 

But  though  the  law  be  solicitous  to  by  showing  the  truth  of  the  charge, 

protect  every  man  in  his  fair  fame  and  Cin.  Com.  Gazette  v,  Timberlake,  10 

character,  it  is  equally  careful  that  the  Ohio  St.  548. 

liberty    of  speech,  and   of  the  press.  No  man  can  be  held  responsible  in  a 

should  t>e  fully  preserved.    The  liberal  civil    proceeding    for    publishing    the 

communication  of  sentiment,  and  entire  truth;  but  he  is  responsible  forpublish- 

freedom  of  discussion,  in  respect  to  the  ing  a  falsehood,  unless  he  shows  a  justi- 

•cfaaracter  and  conduct  of  public  men,  fication    in    the   occasion    or    circum- 

and  of  the  candidates  for  public  favor,  stances.    To  publish  that  which  is  false 

is  deenned  essential  to  the  judicious  ex-  and    injurious    to    another     must   be 
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deemed  an  abuse.  So,  if  the  first  pub-  the  constitution  has  provided  an  ample 
iication  of  false  and  injurious  matter  be  remedy  by  impeachment  or  address, 
an  abuse  of  the  right  of  speech,  or  of  where  he  can  meet  his  accusers  face  to 
tiie  liberty  of  the  press,  and  a  wrongful  face,  and  his  conduct  may  undergo  a 
act,  it  can  confer  no  right  on  another  full  investigation.  The  liberty  of  the 
to  repeat  or  republish.  This  is  also  an  press  is  one  thing,  and  licentious  scan- 
abuse,  for  which  the  party  repeating  or  dal  is  another.  The  constitution  guar- 
republishing  becomes  responsible.  And  antees  to  every  man  the  right  to  ac- 
it  is  now  well  settled  that  this  responsi-  quire  and  hold  property  by  lawful 
bility  cannot  be  escaped  by  giving  the  means,  but  this  furnishes  no  justifica- 
name  of  the  author  or  first  publisher,  tton  to  a  man  to  rob  his  neighbor  of  his 
Cin.   Com.  Gazette   v.  Timberlake,  i  lands  or  goods.*  *' 

Disnej'  (Ohio)  322.  Quoting  from  McClean,  C.  J.,  in 
Pabliablng  Kattera  Caatlng  Befloction  the  Oswald  case  (Penn.),  the  court 
on  a  Ckmrt. — ^The  freedom  of  speech  said :  **The  true  liberty  of  the  press  is 
and  liberty  of  the  press  have  been  ap-  amply  secured  by  permitting  every 
pealed  to,  and  the  contention  has  been  man  to  publish  his  opinions;  but  it  i& 
made  that,  if  the  defendant  should  be  due  the  peace  and  dignity  of  society  to 
punished  upon  this  charge,  it  would  be  enquire  into  the  motive  of  such  publi- 
an  infringement  upon  that  provision  of  cations,  and  to  distinguish  between 
the  constitution  guaranteeing  those  those  which  are  meant  for  use  and  re- 
rights.  The  court  is  not  unmindful  of  formative,  and  with  an  eye  solely  to  the 
those  great  rights.  But  freedom  of  public  good,  and  those  which  are  in- 
speech  and  licentiousness  of  speech  are  tended  merely  to  delude  and  defame, 
not  synonymous.  Freedom  of  speech  To  the  latter  description  it  is  impossi- 
and  liberty  of  the  press  are  not  abso-  ble  that  any  good  government  should 
lute.  They  are  like  all  other  rights,  afford  protection  and  immunity;  it  was 
subject  to  regulation  and  restraint  of  a  contempt  case  in  which  these  doc- 
law.  As  Mr.  Wirt  said  in  the  Peck  trines  were  expounded.  ...  In 
impeachment  case,  the  freedom  of  Cooley  on  Constitutional  Limitations,! 
speech  and  liberty  of  the  press,  like  all  find  the  following  language  as  used  by 
other  human  blessings,  require  the  pu-  Gen.  Hamilton:  'The  liberty  of  the 
rifying  and  conservative  principle  of  press  consists  in  publishing  the  truth, 
restraint:  "The  right  to  criticize  courts  from  good  motives  and  justifiable  ends, 
and  judges  and  their  actions  in  respect-  though  it  reflects  on  governments  or 
fill  language,  either  by  way  of  argu-  magistrates.  A  man  who  speaks  in  a 
ment,  comment  or  ridicule,  is  undeni-  newspaper  has  no  greater  right  than  he 
able.  But  criticism  and  ribaldry  are  who  speaks  out  of  it.  A  newspaper  is 
not  equivalent.  And  upon  the  subject,  no  sanctuary  behind  which  a  person 
as  to  what  constitutes  the  liberty  of  the  can  shield  himself  for  breaking  the 
press,  I  refer  to  a  passage  from  page  law.*  What  Chancellor  Wal- 
403  of  16  Arkansas.  In  that  case  the  worth  said  on  this  subject  is  appro- 
court  said:  *  Any  citizen  has  the  right  priate:  *It  has  been  urged  upon  you  that 
to  publish  the  proceedings  and  deci-  conductors  of  the  public  press  are  en- 
sions  of  the  court,  and,  if  he  deem  it  titled  to  peculiar  indulgences,  and  have 
necessary  for  the  public  good,  to  com-  special  rights  and  privileges.  The  law 
ment  upon  them  freely,  discuss  their  recognizes  no  such  peculiar  rights  but 
correctness,  fitness  or  unfitness  of  the  such  as  are  common  to  all.  They  have 
judges  for  their  stations,  and  the  fidel-  just  the  same  rights  that  the  rest  of  the 
ity  with  which  they  perform  the  im-  community  have,  and  no  more.  They 
portant  public  trusts  reposed  in  them,  have  the  right  to  publish  the  truth,  but 
But  he  has  no  right  to  attempt,  by  de*  no  right  to  publish  falsehood,  to  the  in- 
famatory  publication,  to  degrade  the  jury  of  others,  with  impunity.*  King 
tribunal,  destroy  public  conndence  in  ik  Root,  4  Wend.  113.  But  the  whole 
it,  and  encourage  the  community  to  dis-  of  this  argument  about  the  liberty  of 
regard  and  set  at  naught  its  orders,  the  press,  and  the  freedom  of  speech 
judgments  and  decrees.  Such  publica-  might  be  disposed  of  by  simply  reading 
tions  are  an  abuse  of  the  liberty  of  the  the  qualification  of  the  constitutional 
press,  tend  to  sap  the  very  foundations  right,  in  the  language  of  the  constitu- 
of  good  order  and  well  being  in  so-  tion  itself,  namely,  that  the  respondent 
ciety,  by  obstructing  the  course  of  jus-  is  responsible  for  the  abuse  of  this 
tice.  If  a  judge  is  really  corrupt  and  right.  He  is  not  charged  here  with  ex- 
unworthy  of  the  station  which  he  holds,  ercising  the  right  of  freedom  of  speech^ 
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or  availing  himself  as  a  member  of  the  another,  although  he  be  a  candidate  for 

presB,  of  its  liberty;  he  is  charged  with  office.   In  such  a  case  neither  the  forger 

abusing    that    right    and  that  liberty,  nor    the  publisher   of  the  forgery  is 

One  of  the  counsel  for  respondent  ar-  writing  or  publishing  his  sentiments  or 

gued  with  some  tenacity  that,  as  the  opinions  within  the  protection  of  the 

charge  was,  that  the  respondent  had  constitution,  or  discussing  any  question 

libelled  the  court  for  past  conduct  he  within  the  range  of  his  lawful  rights  or 

was  not  responsible;  and  he  also  de-  privileges.    People   v,  Morey,  N.   Y. 

Clares  that  there  was  no  case  at  com-  (1881),  by  Judgb  Davis. 

mon  law  where  one  was  held  responsi-  At  common   law,  the  liberty  of  the 

ble  in  a  contempt  for  libelling  a  court,  press  was  neither    well  probated   nor 

and  that  the  court  had  no  common  law  well  defined,  and  not  until  after  many 

power  to  punish  a  man  for  such  act.  struggles  was  it  so  far  recognized  in 

Upon  all  these  subjects,  the  supreme  England  as  to  permit  the  publication  of 

court  of  Arkansas  has  had  something  the  current  news  without  the  permis- 

to  say.    In  16  Ark.  page  384,  in  the  sion  of  the  government  censors.    This 

case  of  State  v.   Morrill,  the  fourth  rightis  now,  however,  completely  estab- 

paragraph  of  the  syllabus  reads  as  fol-  lished,  and  comments  on  public  legis- 

10 ws:  *By  ike  common  /aw,  courts  pos-  lation   are  not   actionable  so  long  as 

sessed  the  power  to  punish,  as  for  con-  made  in  fair  spirit  and  justified  by  the 

tempt,  iibeiious  publications  upon  their  circumstances.     May  Const.  Hist.,  ch. 

proceeding  pending  or  passed,  tending  7,  o,  10. 

to  degrade  the  tribunals,  destroy  that  Liberty  of  circulating  is  as  essential 

public  confidence  and  respect  for  their  to  the  liberty  of  the  press  as  liberty  of 

judgments  and  decrees,  so  essential  to  publishing.     Hence,  printed  matter  ex> 

the  good  order  and  well  being  of  so-  eluded  from  the  mails  may  be  trans> 

ciety,  and  to  obstruct  the  free  course  of  ported  otherwise  as  merchandise.    £» 

justice.'  **  /flr/tfjackson,  96  U.  S.  735. 

Cited  in  note    to    Myers    v.    State  1.  ^oiiv.  Law  Diet;  Wharton's  Law 
(Ohio,    1889),    29    Cent.     L.    J.,  and  Diet.;  Anderson's  Law  Diet, 
taken  from  opinion  of  court  in  case  be-  Much  that  has  been  said  under  lib- 
low  as  reported   in    19   Weekly  Law  erty  of  the  press  is  applicable  here,  the 
Bull.  302-314.  only  distinction  is  that  one  is  written 

Pablish^  a  Forgery. —  During  a  po-  or  printed  and  the  other  oral  publica- 

litical  canvass,  every  person  has  a  right  tion. 

to  speak,  write  and   publish  "his  senti-  It  is  provided   in  the  United  States 

ments"  and  opinions,  and  to  discuss  the  constitution,  and  in   the  constitution  of 

character,  fitness,  qualifications,  habits,  most  of  the  States,  that  "for  any  speech 

opinions,  defects,   merits,  or    lack    of  or    debate  in    either  house,  members 

them,  of  any  candidate  for  office    in  shall  not  be  questioned  in  any  other 

such  form  and  manner  as  to  him  shall  place." 

seem   proper,  subject,  in  law,  only  to  •      Whether  a  printed  speech  circulated 

responsibility    for   the    abuse    of   that  elsewhere  would  bear  this  privilege  may 

right.     For  such  discussions  the   law  be  questioned. 

sets  up  no  standard  of  morality,  taste,  2.  The  words,  at  an   auction,  "The 

humanity  or  decency,  but  leaves  those  library  has  been  plundered  by  A,"  were 

matters  wholly  to  the  censorship    of  keld   not  actionable.     Carter  v,   An- 

the  moral   sense  of  the  people,  except  drews,  16  Pick.  (Mass.)  i.    "The  term 

when  such  writings  or  publications  are  ^library*  may  mean  cither  the  room  or 

libellous  in  their  character,  and  are  not  place  where  books    are  kept,  or    the 

privileged,  the  publisher  must  be  able,  books  in  the  aggregate.     In  either  case, 

on  a  criminal  prosecution,  to  show  to  a  we  think,  saying  that  the  library  has 

jury  not  only  that  they  are  true,  but  been  plundered,  is  not    equivalent    to 

that  they  were   published  with   good  saying    that  books  have  been    stolen 

motives  and  for  justifiable  ends.    But  from    it.     It  may  as  well  imply  that 

these  provisions  will   be  searched    in  books  have  been  withdrawn  from  it  ir- 

vain  to  find  any  right  to  publish  as  regularly,  clandestinely,  and  contrary 

genuine  any  false  or  forged  letter  or  in-  to   the  rules  and  by-laws  of  the  asso- 

strument  purporting  to  be  the  act  of  ciates." 
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L  Defihitiok. — License  may  be  defined  generally  as  a  per- 
mission to  do  an  act  or  a  series  of  acts.^ 

EL  OsnsAL  PsDroiPLSS — 1.  Lioenae  Is  Personal. — As  a  general 
rule,  a  license  can  only  be  exercised  by  the  person  to  whom  it  is 
granted.  It  is  a  personal  privilege,  and  not  assignable.  It  is  so 
far  a  personal  privilege  that  in  some  cases  it  has  been  held  that 
even  the  servant  of  the  licensee  is  not  protected  by  his  master's 
license.* 

X.  Anderson's  Law  Diet.,  art  Li-  S.  Kaster  and  Serraat.— In  Gibson 
cense.  v,  Kauffield,  63  Pa.  St.  168,  an  action 

514 


6«BM«1  Mad^.                         LICENSE.  Whm  Umbm  TtkM  SffMt. 

S.  WhenUceikie  TakosEfEbot. — A  license  takes  effect  from  the 
time  of  its  delivery  and  not  from  its  date,'  but  it  has  been  held 
that  a  grant  of  license  from  a  day  past  releases  the  licensee  from 
the  penalties  of  selling  between  that  day  and  the  day  when  the 
license  issues.^ 

3.  Biffhti  and  Datiai  of  the  Lioaniee. — ^The  licensee  has  a  right  to 
do  everything  that  is  proper  and  necessary  for  the  enjoyment  of 
his  license,  but  he  cannot  vary  or  extend  its  terms.     Thus  a  li- 

was  brought  against  a  licensed  peddler  In  Hinckley  v,  Germania  Fire  Ins. 
to  recover  a  penalty  imposed  by  a  stat-  Co.,  140  Mass.  38,  a  license  was  granted 
ute  for  lending  his  license.  The  evidence  to  two  brothers,  under  the  Pub.  Stat., 
showed  that  the  defendant  had  ein-  ch.  102,  ^  11 1,  of  Massachusetts^  to 
ployed  a  roan  to  drive  his  wagon  and  keep  a  billiard  or  pool  table  or  bowling 
transact  his  peddling  business  for  him,  alley  for  hire.  One  of  the  brothers 
and  for  that  purpose  had  put  his  license  had  then  retired  from  the  business,  and 
into  his  driver's  hands  as  his  servant  or  the  other,  during  the  term  of  the  li- 
agent.  The  court  held  that  the  defend-  cense,  had  obtained  insurance  in  his 
ant  was  not  liable  to  the  penalty,  al-  own  name  upon  the  property.  The 
though  the  driver  was  liable  under  court  held  in  an  action  upon  the  policy 
another  statute  for  peddling  without  a  that  the  license  was  valid.  Allen,  /., 
license.  In  deltvenng  the  opinion  of  in  delivering  the  opinion  of  the  court, 
the  court  Agnew,  J.,  said:  "It  will  not  said:  "In  the  first  place,  the  defendant 
do  to  reply,  that  by  hiring  an  unquali-  suggests  that  there  is  certainly  great 
fied  person  as  a  servant,  for  instance  an  doubt  whether  a  license,  under  which 
alien  or  a  person  not  of  good  moral  the  plaintiff  was  doing  business  on  the 
character,  the  same  mischief  would  en-  day  when  the  policy  was  dated  and  de- 
sue  as  by  lending  a  license  or  disposing  livered,  was  of  any  validity,  since  the  li- 
of  it,  and  that,  therefore,  it  falls  within  cense  ran  to  both  brothers,  Edwin  R*. 
the  spirit  of  the  act,  for  this  is  a  penal  Hinckley  and  Herbert  A.  Hinckley, 
law,  and  the  defendant  must  be  brought  though  Herbert  had  ceased  to  have 
within  its  letter.  The  action  is  not  any  interest  in  the  place  before 
against  Hill,  the  hired  man,  but  was  the  license  was  dated  and  issued.  No 
brought  against  Gibson  the  peddler,  authority  is  cited  or  reason  assigned 
As  to  Hill  the  act  of  1840  provides  a  for  so  strict  a  construction;  and  we 
penalty  for  peddling  without  a  license,  are  of  opinion  that  a  license  duly 
He  clearly  would  not  be  protected,  granted  to  two  persons,  under  the  Pub. 
by  exhibiung  the  license  of  another  Stat,  i,  102,  §iii,to  keep  a  billiard orpool 
person;  unless  we  should  hold  that  the  table,  or  a  bowling  alley  for  hire,  is 
license  is  not  a  special  personal  privi-  available  to  each  of  themr  This  is  not 
lege.  This  we  cannot  do  in  the  teeth  like  a  case  where  two  persons  seek  to 
of  the  several  acts  requiring  that  a  ped-  avail  themselves  of  a  license  granted  to 
dier  should  be  a  citizen  of  the  United  only  one  of  them.** 
States,  of  honest  and  good  moral  char-  PurobaMn. — In  Quinn  v,  Middlesex 
acter,  and  who,  from  loss  of  limb  or  Electric  Light  Co.,  140  Mass.  xogi  it 
other  bodily  infirmity,  is  disabled  from  was  held  that  a  license,  under  the  Pub. 
procuring  a  livelihood  by  labor;  other-  Stat.  ch.  102,  (  47  of  MassackusettSy 
wise  dishonest  and  unqualified  persons  to  set  up  and  run  a  stationary  steam 
might  be  hired.''  engine  upon  certain  premises  in  a  city. 

In  Kentucky y  a  license  to  sell  clocks  passes,  without  assigment,  to  a  pur- 
ls personal  and  cannot  be  exercised  by  chaser  of  the  property, 
more  than  one  person  under  one  license.  Husband  and  Wills. — Where  a  person 
Stokes  V,  Prescott,  4  B.  Mon.  (Ky.)  37;  superintends  a  business  in  the  name  of 
Mabrv  v,  Bullock,  7  Dana  (Ky.)  337.  his  wife,  with  her  money  but  without 
See  also  Lewis  v.  United  States,  Mor-  her  presence,  he  is  the  one  to  whom  the 
ris  (Iowa)  199.  license  should  be  granted.     St.  Johns- 

Lio«ns6  to  Parlner. — A  license  to  one  bury  v,  Thompson,  59  Vt.  300. 

partner  individually  does  not  extend  to  1.   State  v.  Pate,*  67  Mo.  488.     See 

his  copartner   or  the   firm.    Long  v.  Galloway'    v.    Stewart,    49    Ind.    156; 

State,  27  Ala.  32.    But  see  Harness  t.  Lewis  v.  Dugar,  01  N.  Car.  16. 

Williams,  C4  Miss.  600.  S.  City  Council  v,  Corleis,  2  Bailey 

515 


Oenina  TOadjAM.  LICENSE.     Contneti  of  ValktMid  PWMni* 

cense  to  keep  a  livery  stable  gives  the  right  to  hire  out  buggies,* 
but  a  license  to  conduct  a  banking  business  does  not  authorize 
the  licensee  to  act  as  a  pawnbroker.* 

A  licensee,  unless  especially  exempted,  holds  his  license  sub- 
ject to  the  laws  of  the  State  and  the  ordinances  of  the  city  in 
which  the  license  is  executed.*  Thus  a  license  under  the  United 
States  internal  revenue  laws  will  not  protect  the  licensee 
against  a  prosecution  for  a  violation  of  a  State  law,*  nor  will  a 
State  license  justify  the  violation  of  the  police  regulations  of  the 
city ;  *  nor  will  a  license  exempt  a  person  from  being  subject  to 
the  right  of  eminent  domain.® 

4.  Legality  of  Contraoti  of  an  TTnlioenied  Fenon. — In  some  cases 
it  has  been  held  that  where  a  license  is  for  the  protection  of  the 
public,  and  to  prevent  improper  persons  from  engaging  in  a  par- 
ticular business,  and  the  license  is  not  for  revenue  merely ;  a  con- 
tract made  by  an  unlicensed  person  in  violation  of  the  act  is 

(S.  Car.)  i86.    But    Bee    Elsberrj    v,  to  practice  law.    Lpanguille  v.  State,  4 

State,  52  Ala.  8.  Tex.  App.  312. 

1.  Bell  V.  Watson,  3  Lea    (Tenn.)  4.  License  Tax  Cases,  5  Wall.  (U. 

328;  Williams  v.  Garignes,  30  La.  An.  S.)  462. 

pt  II,  1094;  Taxing  Dist.  v,  Brackett,  6.  In  Com.  v.  Fenton,  139  Mass.  195, 

4  Lea  (Tenn.)  323.  the  court  said:  **The  regulation  which 

8.   New    Orleans    v.     Metropolitan  prohibits  any  person  from  allowing  his 

Loan  etc.  Bank,  31  La.  An.  310.     Nor  vehicle  to  stop  in  a  public  street  for  a 

will  a  license  to  do  a  sample  merchant's  longer  time  than  twenty  minutes  is  a 

business  authorize  a  person  to  do  busi-  valid    police    regulation.      Pub.    Stat, 

ness  as  a  commercial  broker.     Hender-  Mass.  ch.  28,  (  25;   Com.  v.   Brooks, 

son  V,  Com.,  78  Va.  488.  109  Mass.  355. 

In    Q^inn    v,    Middlesex     Electric  The  fact  that  the  defendant   had  a 

LiffhtCo.,  140  Mass.  109,  it  was  held  that  license  from  the  State  as  a  hawker  and 

a  license,  under  the  Pub.  Stat.,  ch.  102,  peddler  is  immaterial.    His  license  does 

i  47,  to  set  up  and   run  a  stationary  not  authorize  him  to  violate  the  ordi> 

steam  engine  of  a  specified  horse  power,  nances  or  police  regulations  of  the  city* 

did  not  import  authority  to  set  up  and  He  is  subject  to  the  regulation  in  ques- 

run  three  such  engines,  although  their  tion  in  the  same  manner  as  is  any  per- 

combined  power  was  no  greater  than  son  exercising  a  trade  which  does  not 

that  of  a  single  engine.  require  a  license." 

In  Tuebner  v.  California  Street  R.  6.  Eminent  Domain. —  In  Branson  t^ 

Co.,  66  Cal.  471,  it  was  held  that  a  li-  Philadelphia,  47  Pa.  St.  329,  the  court 

cense  to  run    cable    cars    would    not  keid  that  a  written  license  granted  by 

authorize  the  operation  of  a  stationary  the   city  for  a  valuable  consideration, 

engine  in  such  a  way  as  to  interfere  authorizing  the  holder  to  connect  his 

with  the  comfort  of  adjoining  property  property  with  the  railroad  by  a  turnout 

holders.  and  track,  is  not  such  a  contract  as  will 

In  Tacko  v.  State,  22  Ala.  73,  it  was  prevent  the  city   from  abandoning  or 

held  tnat  a  license  to  keep  a  theater  or  removing  said  railroad,  whenever  in  the 

opera  house  would  not  cover  a  sleight-  opinion  of  its    authorized  authorities 

of-hand  performance;    but  in   Shelby  such  an  action  will  tend  to  the  benefit 

County    Taxing   Dist.  v.  Emerson,  4  of  the  public.     Agnbw,  J.,  in  deliver- 

Lea  (Tenn.)  312,  a  similar  license  was  ing    the   opinion    of  the  court,    said: 

held  sufllicient  to  protect  a  minstrel  per-  "Every  licensee  from  a  public  authority, 

formance.  whether  a  municipality    exercising  'a 

8.   A  license  from  a  state  board  of  portion  of  the  high  powers  of  eminent 

pharmacy  will  not  relieve  the  licensee  domain,  or  the  immediate  agents  of  the 

from  the  payment  of  a  license  tax  un-  commonwealth      herself,      necessarily 

der  a  city  ordinance.    /«  re  Jager,  29  takes  it  subject  to  this  ri^ht  of  eminent 

S.  Car.  438.    Nor  will  a  license  of  court  domain,  to  be  exercised  tor  the  benefit 
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void.*  In  other  cases,  however,  this  rule  has  not  been  applied, 
and  the  contracts  of  unlicensed  persons  have  been  held  valid.* 

5.  Beyooation  of  Licenses. — Where  an  act  authorizes  the  granting 
of  licenses,  but  provides  that  they  may  be  revoked  at  the  pleasure 
of  the  authority  granting  them,  a  license  granted  under  the  act 
is  not  such  a  contract  between  the  State  and  the  individual  that 
a  revocation  of  it  deprives  the  licensee  of  any  property,  immu- 
nity or  privilege  within  the  meaning  of  the  constitution.^ 

The  repeal  of  the  act  under  which  the  license  was  granted  does 
not  thereby  revoke  the  license ;  *  but  an  act  altogether  prohibit- 
ing the  business  operates  at  once  to  revoke  the  license.* 

of  the  public  in  the  future,  as  well  as  in  with  the  defendants.    That  even  if  he 

the  past."  had  made  himself  liable  to  the  penalty 

1.  Legality  of  Ooatraeta. — In  Bowdre  of  five  hundred  dollars  imposed  bj  the 
v.  Carter,  64  Miss.  221,  it  was  keld  act  of  assembly,  the  fact  could  not  be 
that  a  contract  b^'  a  merchant  who  made  available  by  the  defendants  to 
has  not  paid  his  privilege  tax  is  in-  prevent  a  recovery  on  plaintiff's  agree- 
valid.  ment  with  them. 

In  Maine,  an  innkeeper,  prior  to  a  11-  In  Jones  v.  Berry,  23  N.  H.  209,  it 

cense  being  granted  to  him,  has  no  lien  was  held  that  an  act  which  affixed  a 

upon  the  property  of  a  guest     Stan-  penalty  for  peddling  without  a  license 

wood  V,  Woodward,  38  Me.  192.  does  not  render  sales  made  by  such  per- 

In    Tennessee,     an    unlicensed    real  sons  without  license  invalid.     See  also 

estate  broker  cannot  recover  commis-  Prett  v,  Marston,  45  Me.  401. 

sions.     Stevenson  v.  Ewin^,  3  Pickle  8.  ObUfatlon    of    Contraotf .  —  Com. 

(Tenn.)  46.    See  also  Taliafero  v.  Mof-  v.  Kinsley,  133  Mass.   579.      In  some 

fett,  C4  Ga.  150;  Costello  v.  Goldbeck,  cases  it  has  been  keld  that  a  license 

9  Phila.  (Pa.)  158.  cannot  be  revoked   without  refunding 

2.  In  Shepler  v.  Scott,  85  Pa.  St.  the  fee  for  the  unexpired  time. 
329,  it  was  held  that  where  one  brings  Adams  v.  Hackett,  27  N.  H.  289;  State 
an  action  to  recover  compensation  for  r.  Phalen,  3  Harr.  (Del.)  441. 
procuring  a  sale  of  real  estate  under  a  4.  Boyd  v.  State,  46  Ala.  329;  Him 
special  contract,  it  is  not  necessary  to  v.  State,  i  Ohio  St.  i^;  ^tna  Fire  Ins. 
show  that  he  had  a  license  to  act  as  a  Co.t;.  Reading,  119  ^a.  St.  417. 

real  estate  broker.  6.    In     Calder    v.    Kurby,    5    Gray 

Injustice  v.  Rowand,  10  Phila.  (Pa.)  (Mass.)  597,  it  was  heldXhvX  a  license 

623,  an  action  was  brought  to  recover  a  to  retail  spirituous  liquors,  granted  for 

commission  alleged  to  have  been  earned  one  year,  and  for  which  the  licensee 

by  the  plaintiff  in  effecting  the  sale  of  paid  one    dollar    to  the  clerk  of  the 

a  lot  of  arms  to  the  United  States  gov-  board  issuing  it,  as  required  by  statute, 

ernment.    The  plaintiff  alleged  that  he  was  not  a  contract,  and  was  annulled 

had  been  employed  by  the  defendants  by   the  passage,  within  the  3'ear,  of  a 

as   an  agent  to  effect  the  sale  .of  the  statute  prohibiting  all  sales  of  intoxi- 

arms,    and  that    the    defendants    had  eating  liquors,  except  in  certain  cases 

agreed  to  pay  him  a  commission  of  five  not  within  such  a  license.     In  deliver- 

per  cent,  for  his  services.    The  defend-  ing  the  opinion  of  the  court,  Bigblow,* 

ants  filed  a  special  plea  setting  forth  J.,  said:  "The  whole  argument  of  the 

that  the  plaintiff  had  no  license  as  a  counsel  for  the  plaintiff  is  founded  on  a  • 

broker,  and  was  not  authorized  by  law  fallacy.     A   license  under  Massachu- 

to  act  as  such,  and  could  not  recover  a  setts  Kev.  Stats.,  ch.  47,  authorizing  a 

commission  for  such  services,  the  same  person  to  retail  spirituous  and  intoxi- 

being  exercised  contrary  to  law.  Judg-  eating  liquors,  does  not  create  any  con- 

ment  was  entered  for  the  plaintiff.   The  tract  between  him  and  the  government. , 

supreme  court  held  that,  though  the  It  bears  no  resemblance  to  an  act  of. 

plaintiff  was  not  licensed  to  act  as  a  incorporation,  by  which,  in  considera- , 

broker,  he  might  still  maintain  an  ac-  tion  of  the  supposed  benefit  to  the  pub-* 

tion  for  the  commission  alleged  to  have  lie,    certain  rights  and  privileges    are 

been  earned  by  him  under  his  contract  granted  by  the  legislature  to  individuals,' 
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6.  Prosecution  oi  OfFenden  Againit  Idoanse  Lawi — {a)  Iitdictments. 
— An  indictment  for  selling  without  a  license  must  aver  that  the 
defendant  had  not  first  obtained  a  license,  and  that  he  did  pur- 
sue the  occupation  or  profession,  or  did  the  act  or  acts  for  which 
a  license  was  required.* 

{b)  Burden  of  Proof. — On  an   indictment    for  selling  goods 

without  a  license,  the  burden  of  proof  is  on  the  prosecution.* 

{c)  Evidence, — Miscellaneous  decisions  relating  to  evidence  are 
cited  in  note.' 

under  which  the/  embark  their  skill,  cupation  without  a  license,  when  the 

enterprise    and    capital.     The   statute  amount  of  the  tax  is  variable  at  the 

regulating  licensed  houses  has  a  very  will  of  the  county  board,  the  amount 

different  scope  and  purpose.     It  was  due  at  the  date  of  the  prosecution  must 

intended  to   restrain  and  prohibit  the  be  alleged  and  proved.  Archer  v.  State, 

indiscriminate  sale  of  certain  articles  lo  Tex.  App.  372;  Crews  v.  State,  10 

deemed  to  be  injurious  to  the  welfare  Tex.  App.  393. 

of  the  community.    The  effect  of  a  li-  In    Massachusetts ^  it    need    not    be 

cense  was  merely  to  permit  a  person  to  averred  that  the  defendant  had  not  ob- 

carry  on  the  trade  under  certain  regu-  tained  a  license,  the  burden  of  proof,  in 

lations,  and  to  exempt   him  from  the  that  State,  being  on  the  defendant  to 

Penalties  provided   for  unlawful  sales,  show  that  he  had  a  license.    Com.  v. 

t  therefore  contained  none  of  the  ele-  McCarty,  141  Mass.  a2o. 

ments  of  a  contract.    The  sum  paid  for  See  generally  on  tne  question  of  in- 

it  was  merely  nominal.    And  there  was  dictment.  Com.  v.  Fox,  10  Phila.  (Pa.) 

no  agreement,  either  express  or  implied,  304;  Com.   v.   Dudley,  3  Mete.  (Ky.) 

that  it  should  be  irrevocable.    On  the  231;  State  v,  Willis,  37  Mo.  193;  State 

contrary,  it  is  manifest  that  this  statute,  v.  Miller,  34  Mo.  533;   Page  v.  State, 

like  those  authorizing  the  licensing  of  6  Mo.  305;   Sterne  v.  State,  30  Ala.  43; 

theatrical  exhibitions  and  shows,  sales  May  v.  State,  9  Ala.  167;  State  v,  Pow* 

of     fireworks      {Massachusetts    Rev.  ell,   10  Rich.  (S.  Car.)   373;   Com.  v. 

Stat.,  ch.  58),  sales  by  auction  {Mas-  Smith,  6  Bush    (Ky.)    303;    Mork  v. 

jacAflfftf/Zf  Rev. Stats.,  ch.  39), and  other  Com.,    6    Bush    (Ky.  397;     Alcott  v, 

similar  enactments,  was  a  mere  police  State,   8   Blackf.     (Ind.)    6;    State  v. 

regulation,  intended  to  regulate  trade,  Hirsch,  45  Mo.  439;  State  v,  Richeson, 

prevent  injurious  practices,    and  pro-  4c  Mo.  575;  Com.  v,  Twttchell,  a  Cush. 

mote  the  good  order  and  welfare  of  the  (Mass.)  74;  Merritt  v.  State,  59  Ala.  46. 

community,  and  liable  to  be  modified  8.  Burden  of  Proof. ^State  v.  Hirsch, 

and  repealed  whenever  in  the  judgment  45  Mo.  439;  but  see  Com.  v,  McCarty, 

of  the  legislature  it  failed  to  accomplish  141  Mass.  30.  In  Porter  v.  State,  it  was 

these  objects."  held  that,  upon  proof  of  carrying  on 

1.  mdlotmontf. — Under  an  act  pro>  business,  the  defendant  must  show  he 

hibiting  the  sale  of  personal  property  has  a  license. 

**for  profit,  or  on  commission,  or  for  8.  Bvldonoo. — It   is    no    defence    to 

other    compensation,    an    information  an  indictment  for  doing  business  with- 

must  allege  that  the  sale  was  for  profit  out  a  license,  that  accused  applied  to 

or  on  commission  or  for  other  compen-  the  proper  officer  for  a  license  and  ten- 

sation,'*  or  it  will  be  fatally  defective,  dered  the  fee.    State  v,  Myers,  63  Mo. 

Cousins    V.    Com.,    19    Gratt.    (Va.)  334. 

807.  Proof  of  an  order  directing  the  issue 

An  indictment  for  keeping  a  restau-  of  a  license  to  a  person  is  not  equiva- 

rant  without  license,  charging  that  de-  lent  to  proof  that  he  was  licensed,  as  a 

fendant  **did  keep  a  restaurant,*'  is  suf-  license   may   be    authorized    and    not 

ficient.    Huttenstein  v.   State,  37  Ala.  taken  out.    Schliet  v.  State,   31   Ind. 

;7.    See  also  May  v.   State,  9  Ala.  346. 


167; 


Pike  V,  State,  35  Ala  419;  Alcott  A  complaint  for  following  an  occupa- 
r.  State,  8  Blackf.  (Ind.)  6;  Lewis  v.  tion  without  first  obtaining  a  license  is 
State,  14  Tex.  App.  330.  not  sustained  by  proof  of  a  single  sale. 

In  a  prosecution  for  pursuing  an  oc-    Stanford  v.  State,  x6  Tex.  App.  331. 
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m  IJCEVSES  OF  THE  Hatiokal  GoTSBmzKT — 1.  Lioemesto  Trade 
in  Time  of  War. — The  national  government  may  grant  a  license 
to  carry  on  a  trade  interdicted  by  war.  By  the  United  States 
Revised  Statutes,*  a  heavy  penalty  is  imposed  upon  any  person 
who  carries  goods  or  merchandise  into  a  State  declared  to  be  in 
insurrection,  without  a  license  from  the  president.* 

S.  Idceniesof  OfBoen  of  Steam  Tetaels. — The  Revised  Statutes 
provide  that  the  board  of  local  inspectors  shall  license  and  clas- 
sify the  masters,  chief  mates,  engineers  and  pilots  of  all  steam 
vessels.*  No  state  or  municipal  government  is  permitted  to  im- 
pose  upon  pilots  of  steam  vessels  any  obligation  to  procure  a 
State  or  other  license  in  addition  to  that  issued  by  the  United 
States.*  Where  the  master  or  mate  is  also  pilot  of  a  steam  ves- 
sel,  he  is  not  required  to  hold  two  licenses  to  perform  such  duties, 
but  the  license  issued  should  state  on  its  face  that  he  is  author- 
ized to  act  in  such  double  capacity.**  Every  such  license  must 
be  framed  under  glass  and  exhibited  in  a  conspicuous  place  on 
the  vessel.®  If  any  licensed  officer  shall  unreasonably  refuse  to 
serve  in  his  official  capacity  on  any  steamer,  as  authorized  by  the 
terms  of  his  license,  his  license  may  be  revoked.'' 

8.  IdoenieB  to  Veaaels. — Vessels  engaged  in  domestic  commerce 
or  in  fishing  are  licensed  by  the  general  government.  The 
person  who  takes  out  such  a  license  must  swear  that  the  vessel 
shall  not  be  used  in  any  trade  or  business  whereby  the  revenue 
of  the  United  States  may  be  defrauded,  and-  he  must  also  give 
bond  to  that  effect.* 

The  secretary  of  a  treasury  is  authorized  to  grant  licenses  to 
yachts  used  exclusively  as  pleasure  vessels  and  designed  as 
models  of  naval  architecture,  if  entitled  to  be  enrolled  as  Ameri- 
can vessels.® 

Under  the  Revised  Statutes,  licenses  may  be  granted  to 
foreign  steamships  to  unload  at  night  ;^^  and  to  passenger  vessels 
to  carry  gunpowder,  if  provided  with  a  safe  compartment  for  that 
purpose." 

4.  Idoeniea  to  Diftil  Liquon  and  to  Trade  in  liquor  and  Tobaooo. — 

By  various  acts  of  congress,  a  special  tax  in  the  nature  of  a  li- 
cense tax  has  been  imposed  upon  distillers,  brewers,  wholesale 
and  retail  liquor  dealers,  manufacturers  of  stills  and  dealers  in 
tobacco.** 

1.  Rev.  Stat.,  (  5306.  See  also  U.  S.  v.  Schooner  Parjrnatha 

%.  See     also     Wheaton     Int    Law  Davis,  i  Cliff.   (U.  S.)   532;  U.  S.  v, 

475;  I  Dods.  Adm.  226;Stew.  Adm.367.  Steamer    Planter,  Newb.  (U.S.)  262; 

8.  Rev.  Stat.,  §  438.  The  Vincennes,  Ware  (U.  S.)  171. 

4.  Rev.  Stat.,  ^4444*  *•  Kcv.  Stat.,  (  4214. 

6.  Rev.  Stat.,  ^  4443.  10.  Rev.  Stat,  ^  2871. 

6.  Rev.  Stat.,  ^  4446.  11.  Rev.  Stat.,  ^  4422. 

7.  Rev.  Stat.,  \  4449.  12.  Rev.   Stat.,    ^  3232-3346,  act  of 

8.  Rev.  Stat.,  §  4320.    The  form  of  February  8th,  187^. 

the  license  is  given  in  Rev.  Stat.,  ^4321.        See  Revenue  Laws. 

619 


ftato  LioafM.  LICENSE,  Owrtff  tl<wi>Hty  of. 


lY.  Stats  Licevbbs— 1.  Conititntiimality  of— (tf)  Under  Federal 
Constitution, — A  State  cannot,  by  a  license  law,  discriminate  in 
favor  of  its  own  citizens  as  against  citizens  of  other  States ;  *  nor 
can  it  require  any  license  which  will  constitute  a  regulation  of 
interstate  commerce.* 

{V)  Under  State  Constitutions, — Under  the  constitutions  of  the 
various  States,  the  legislatures  may  require  a  license  to  engage  in 
any  trade,  business  or  profession.  Such  licenses  must  be  uniform, 
and  must  not  discriminate  in  favor  of  one  class  and  against  an- 
other.* 

1.  See  Interstate  Commerce,  and  stand  why  one  portion  of  the  commu- 

subsequent  sections  of  the  present  arti-  nity  which  engages  in  the  transaction 

cle.  of  business   in    a  municipality  should 

S.  See  Interstate  Commerce,  and  pay  a  license  fee  for  the  privilege  of  do- 
subsequent  sections  of  the  present  arti-  ing  so,  and  another  portion  should  have 
cle.  practically  the  same  privilege  without 

8.  Oonititiitlonality  of  State  Lieensas.  paying  for  it,  simply  because  the  busi- 
— ^The  Pennsylvania  act  of  April  3rd,  ness  is  done  in  a  di&erent  manner.  The 
185X,  P.  L.  320,  gives  to  boroughs  the  argument  that  it  is  contrarv  to  common 
power  to  make  needful  regulations  re-  right  to  require  a  license  &e  to  be  paid 
specting  markets  and  market  days,  the  in  the  latter  case,  and,  therefore,  such  a 
hawking  and  peddling  of  market  prod-  requirement  is  void,  proves  too  much, 
uce  and  other  articles  in  the  borough,  since  the  same  argument  is  applicable 
Under  this  act  the  borough  of  Warren  to  the  law  requiring  any  license  fees  to 
enacted  an  ordinance  requiring  persons  be  paid  in  any  case/'    Warren  Borough 
canvassing  from  house  to  house  for  the  v.  Qetx,t  117  Pa.  St.  207. 
sale  of  books  and  pictures,  shirts,  cloth-  A  somewhat  similar  case  is  Quartle- 
ing,  groceries,  etc.,  to  obtain  a  license  baum  v.  State,  79  Ala.  i,  where  an  act 
and  pay  a  fee  therefor.    In  an  action  imposing  a  license  tax  upon  all  persons 
brought  against  one  who  had  violated  and  companies  selling  sewing  machines, 
the  ordinance,  the  supreme  court  said  :  but    excepting    merchants    in    general 
''There  is  certainly  nothing  in  the  or-  business  keeping  the  machines  as  part 
dinance  in  question  in  this  case  which  of  their  stocks,  was  held  not  unconstitu- 
conflicts  either  with  the  constitution  of  tional,  as  discriminating  between  dif- 
the   United  States  or  of  the   State  of  ferent  classes  of  persons.    But  see  State 
Pennsylvania.   It  is  an  ordinance  which  v.  Browning,  62  Mo.  591. 
requires  every  person  canvassing  from  The  Pennsylvania  act  of  June  loth, 
house  to  house  in  the  borough  of  War-  i88i»     prohibiting     peddlers     without 
ren  for  the  purpose  of  selling  or  solicit-  a  license,  and  ordinance  of  the  city  of 
ing   orders   for  books    or  pictures  or  Pittsburgh,  approved    December    4th, 
certain  other  enumerated  articles,  to  1886,  are  not  m  conflict  with   Const, 
take  out    a  license  from  the  burgess  Pa.,  art.  9,  §  i,  which  provides  that  all 
for    that    purpose    and     pay    certain  taxes  shall  be  uniform  upon  the  same 
fees    therefor.     By  another  provision  class  of  subjects.    Kneeland  v,  Pitts- 
of   the  ordinance    it  is  declared  that  burgh  (Pa.),  11  Atl.  Rep.  657. 
it    shall    not  apply  to    persons  hold-  In  State  v,  O'Hara,  36  La.  An.  04, 
ing  mercantile  licenses  within  the  bor-  it  was  held  that  a  statute  which  fixea  a 
ough,  nor  to  persons  resident  in  the  license  fee  for  places  of  amusement  in 
county  selling  their  own  farm  produce,  cities  having  more  than  25,000  inhabi- 
The  effect  of  the  ordinance  would  seem  tants,  and  a  smaller  amount  for  those 
to  be  to  subject    persons   who  would  with  a  less  number,  was  not  in  contra- 
otherwise  pay  no  license  for  the  privi-  vention  of  a  constitutional   provision, 
lege  of  doing  business  within  the  bor-  requiring  the    legislature   to  graduate 
ough,  to  the  duty  of  paying  something  the  amount  of  the  tax. 
for  the  privilege,  when  they  undertake  But  a  city  ordinance  which,  while  re- 
to  exercise  it  without  incurring  the  ex-  quiring  the  same  license  tax  from  the 
pense  of  a  mercantile  license.    There  is  owners  of  meat  shops  in  the  old  as  in 
surely  nothing  unreasonable  in  such  a  the  new  city   limits,  permits  the  one 
requirement.    It  is  difficult  to  under-  class  to  sell  from  shops  and  wagons  and 

620 


8tote  LiMiiMf .  LICENSE.  Attorneji  at  Law. 

In  some  cases  it  has  been  held  that  a  license  is  not  a  tax, 
and  uniformity  is  not  essential.^ 

2.  Attomejni  at  Law. — In  some  of  the  States  a  license  tax  is  im- 
posed upon  attorneys  at  law.  Where  such  a  license  is  required, 
admission  to  the  bar  and  permission  by  the  court  to  practice  law- 
will  not  relieve  the  attorney  from  the  payment  of  the  license 
tax.a 

8.  Anotioneers. — As  a  police  regulation,  the  various  States,  and 
many  of  the  municipal  corporations  in  the  United  States,  require 
auctioneers  to  be  licensed.* 

4.  Broken. — Brokers,  and  especially  real  estate  brokers,  are,  in 
most  of  the  States,  required  to  take  out  licenses.*  A  person  who 
buys  or  sells  stocks  for  himself  is  not  liable  for  a  brokerage  tax,* 
nor  is  a  bank  which  is  authorized  to  deal  in  securities.^ 


the  other  class  to  sell  from  shops  only,  1.  Walters  v.  Duke,  31  La.  An.  668; 

discriminates,  and  therefore  is  uncon-  St.  Louis  v.  Green,  6  Mo.  App.  590.  In 

stitutional.     St.  Louis  v.  Spiegel,  90  Bullitt  t^.  Paducah  (Ky.),  8  S.  W.  Rep. 

Mo.  587.  802,  it  was  held  that  authority  may  be 

In  Virginia,  it  is  held  that   the  act  granted  to  a  city  to  require  a  license 

of  1883,  prohibiting  a  person  from  sell-  upon  any  profession,  calling,  or  trade, 

ing  coupons  severed   from    the    State  and  it  is  no  objection  to  thp  validity  of 

bonds,  without    a  broker's    license,  is  an  ordinance  in  such  a  case,  that  the  li- 

constitutional.    Com.  v.  Maurv,  82  Va.  cense  is  required  of  only  one   profes- 

883;   Cuthbert  v.  Com.  (Va.)  9  S.  E.  sion. 

Rep.  16.  In  Ex  parte  Thornton,  12  Fed.  Rep. 

Herding  Cattle. — A  board  of  county  538,  it  was  held  that  the  legislature  has 

supervisors  enacted  an  ordinance  re-  a  right  to  discriminate  against  sample 

quiring  all  persons  engaged  in  the  busi-  merchants  in  favor  of  merchants,  the 

ness  of  raising,  g^razing,  herding  or  pas-  State  being  sovereign  mistress  of  her 

turing  sheep  in  the  county,  to  annually  own  policy  in  determining  what  classes 

procure  a  license,  and  to  pay  therefor  at  she  shall  lay  a  license  tax  upon,  and 

the  proportionate  rate  of  nfty  dollars  for  what  classes  he  shall  exempt  from  such 

every  thousand  sheep  in  their  posses-  taxation,  and  in  deciding  how  lightlv  or 

sion  or  under  their  control,  and  pro-  how    heavily  she  shall  make  such  a 

viding  that  a  violation  of  the  ordinance  tax. 

should  consitute  a  misdemeanor.     The  S.  Attorneys. — Languille  v.  State,  4 

court  held  that  the  ordinance  was  not  Tex.    App.  312;     Young  v.   Thomas, 

violative    of    the    United    States    and  17  Fla.  169. 

State  constitutions  as  being  unjust,  ex-  In  Texas,  a  statute  allowing  occupa- 

cessive,  oppressive,  discriminating,  spe-  tions  to  be  licensed  quarterly,  allows  a 

cial,  unequal,  or  partial,  but  was  valid  lawyer  to  take  out  a  license  for  three 

whether    the  license  imposed  thereby  months.    Hart  v.  State,  21  Tex.  App. 

was  for  purpose  of  revenue  or  regula-  318. 

tion  or  both.     Ex  parte  Mirande,  73  8.  Anotlona   and   Anetfonaan. — ^The 

Cal.  365.  See  also  Nathan  v.  Louisiana,  statutes  are  collected  in  Bateman   on 

8  How.  (U.  S.)  73;    State  v.  North,  27  Auctioneers,     Appendix.        See    also 

Mo.  464;  Biddle  v.  Com.  13  S.  &  R.  Auctions  and  Auctionbbrs,  vol.  x, 

(Pa.)  405;  License  Cases,  5  How.  (U.  p.  978. 

S.)   504;  License  Tax  Cases,  5   Wall.  4.  Bndcan. — Little  Rock  v.  Barton, 

(U.  S.)  462;  Patterson  v,  Kentucky,  11  33  Ark.  436;  Hinckley  v,  Belleville,  43 

Chi.  Leg.  News  183;  Marmet  v.  State,  111.    183.      See    Brokers,  vol,  2,    p. 

45  Ohio  St.  63;  Shepherd  v.  Sumter  590. 

Co.  Commrs.,  59  Ga.  535;  Walters  v,  6.  State  v.  Duncan,  16  Lea  (Tenn.) 

Duke,  31  La.  An.  668;  State  r/.Sehan-  75;  Portland  v.  O'Neill,  x  Oreg.  2x8. 

hausen,  37  La.  An.  42,   Thompson  v,  6.  State  v.  Nashville  Savings  Bank, 

State,  X7  Tex.  App.  253.  x6  Lea  (Tenn.)  xxx. 
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6.  Commeroial  Trayellert. — A  State  may  require  persons  who 
are  resident  within  its  limits  to  take  out  a  license  to  sell  goods 
by  sample;  but  the  requirement  of  such  a  license  from  non- 
residents is  invalid  as  an  attempt  to  regulate  interstate  commerce, 
which  is  under  the  exclusive  control  and  jurisdiction  of  congress. 
It  is  now  settled  that  even  where  the  State  makes  no  discrimina- 
tion in  favor  of  its  own  citizens  by  requiring  a  license  from  all 
persons,  whether  residents  or  nonresidents,  still  the  license  as  to 
nonresidents  is   a  regulation  of  commerce  and  unconstitutional.* 

1.  Oommeroial  TraydUen. — In  Rob-  They  can  sell  their  goods  in  Mempliis 
bins  V.  Shelby  County  Taxing  Dis-  by  the  employment  of  drummers  and 
trict,  I20  U.  S.  489,  a  nonresident  com-  by  means  of  samples;  whilst  the  mer- 
mercial  traveller  was  prosecuted  for  chants  and  manufacturers  of  Memphis, 
doing  business  without  a  license.  A  having  regular  licensed  houses  of  busi- 
Tennessee  statute  provided  that  all  ness  there,  have  no  occasion  for  such 
drummers  "and  all  persons  not  having  agents,  and  if  they  had,  they  are  not 
a  regular  licensed  house  of  business  in  subject  to  any  tax  therefor.  They  are 
the  taxing  district  of  'Shelby  county,*  taxed  for  the  licensed  houses,  it  is  true; 
offering  for  sale,  or  selling  goods,  but  so,  it  is  presumable,  are  the  mer- 
wares,  or  merchandise  therein  by  sam-  chants  and  manufacturers  of  other 
pie,  shall  be  required  to  pay  to  the  States  in  the  places  where  they  reside; 
eounty  trustee  the  sum  of  ten  dollars  and  the  tax  on  drummers  operates 
per  week,  or  twenty-five  dollars  per  greatly  to  their  disadvantage  in  corn- 
month  for  such  privilege."  The  de-  parison  with  the  merchants  and  manu- 
fendant  was  convicted  in  the  Tennessee  facturers  of  Memphis.  And  such  was 
court  On  writ  of  error  the  judgment  undoubtedly  one  of  its  objects.  This 
was  reversed  by  the  Supreme  Court  of  kind  of  taxation  is  imposed  at  the  in- 
the  United  States.  Mr.  Justice  stance  and  solicitation  of  domestic 
Bradlby,  in  delivering  the  opinion  of  dealers  as  a  means  of  protecting  them 
the  court,  said:  **It  is  strongly  urged,  from  foreign  competition.  And  in 
as  if  it  were  a  material  point  in  the  many  cases  there  may  be  some  reasons 
case,  that  no  discrimination  is  made  in  their  desire  for  such  protection.  But 
between  domestic  and  foreign  drum-  thisshowsinastillstronger  light  the  un- 
mers—- those  of  Tennessee  and  those  of  constitutionality  of  the  tax.  It  shows 
other  States;  that  all  are  taxed  alike,  that  it  not  only  operates  as  a  restriction 
But  that  does  not  meet  the  difficulty,  upon  interstate  commerce,  but  that  it  is 
Interstate  commerce  cannot  be  taxed  intended  to  have  that  effect  as  one  of  its 
at  all,  even  though  the  same  amount  of  principal  objects.  And  if  a  State  can, 
tax  should  be  laid  on  domestic  com-  m  this  way,  impose  restriction  upon  in- 
merce,  or  that  which  is  carried  on  terstate  commerce,  for  the  benefit  and 
solely  within  the  State.  This  was  de-  protection  of  its  own  citizens,  we  are 
cided  in  the  case  of  the  State  Freight  brought  back  to  the  condition  of  things 
Tax,  15  Wall.  (U.  S.)  232.  The  nego-  which  existed  before  the  adoption  of 
tiation  of  sales  of  goods,  which  are  in  the  constitution,  and  which  was  one  of 
another  State,  for  the  purpose  of  intro-  the  principal  causes  that  led  to  it.  If  the 
ducing  them  into  the  State  in  which  selling  of  goods  by  sample  and  the  em- 
the  negotiation  is  made,  is  interstate  ployment  of  drummers  for  that  pur- 
commerce.  A  New  Orleans  merchant  pose  injuriously  affect  the  local  inter- 
cannot  be  taxed  there  for  ordering  est  of  the  State,  congress,  if  applied  to, 
goods  from  London  or  New  York,  be-  will  undoubtedly  make  such  reasonable 
cause  in  the  one  case  it  is  an  act  of  for-  regulations  as  the  case  may  demand, 
eign,  and  in  the  other  of  interstate,  And  congress  alone  can  do  it;  for  it  is 
commerce,  both  of  which  are  subject  to  obvious  that  such  regulations  should 
regulation  by  congress  alone.  It  be  based  on  a  uniform  system,  applica- 
would  not  be  difficult,  however,  to  ble  to  the  whole  country,  and  not  left 
show  that  the  tax  authorized  by  the  to  the  varied,  discordant  or  retaliatory 
State  of  Tennessee  in  the  present  case  enactments  of  forty  different  States, 
does  discriminate  against  the  merchants  The  confusion  into  which  the  com- 
and    manufacturers    of    other    States,  merce  of  the  country  would  be  thrown 
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A  commercial  traveller  is  neither  a  peddler  nor  a  merchant,  so 
as  to  subject  him  to  the  payment  of  a  license  tax,  under  a  statute 
or  ordinance  providing  for  the  taking  out  of  licenses  by  peddlers 
and  merchants.^ 

6.  Express  and  Telegraph  Companies. — It  seems  to  be  now 
settled  that  a  statute  or  ordinance  imposing  a  license  fee  upon 
express  companies  or  telegraph  companies  doing  business  be- 
by  bein|f  subject  to  State  legislation  on  In  State  r.  Miller,  93  N.  Car.  511,  a 
this  subject,  would  be  but  a  repetition  of  drummer  was  defined  to  be  one  who  for 
the  disorder  which  prevailed  under  the  himself,  or  as  agent  for  another,  travels 
articles  of  confederation.  To  say  that  and  sells,  or  offers  to  sell,  either  with  or 
thetax,ifvalid  as  against  drummers  from  without  samples  of  goods  to  be  sent  to 
other  States,  operates  as  a  dtscrimina>  purchaser.  In  the  same  case  it  was 
tion  against  the  drummers  of  Tennessee,  held  that  one  who  having  a  place  of 
against  whom  it  is  conceded  to  be  valid,  business,  makes  a  single  sale  of  an 
is  no  argument,  because  the  State  is  article  sent  to  him  from  another  State 
not  bound  to  tax  its  own  drummers;  is  not  a  drummer, 
and  if  it  does  so,  whilst  having  no  In  Kansas  v.  Collins,  34  Kan.  436,  it 
power  to  tax  those  of  other  States,  it  was  held  that  a  single  sale  and  delivery 
acts  of  its  own  free  will,  and  is  itself  of  g^oods  by  an  agent  out  of  samples 
the  author  of  such  discrimination.  As  be-  exhibited  or  out  of  any  lot  of  goods, 
fore  said,  the  State  may  tax  its  own  in-  will  not  constitute  such  agent  a  peddler 
ternal  commerce,  but  that  does  not  give  or  a  merchant.  See  also  Ex  parte 
it  any  right  to  tax  interstate  commerce."  Taylor,  58  Miss.  478;  Com.  xu  Jones, 
See  also  Corson  v.  Maryland,  120  U.  7  Bush  (Ky.)  502;  Morrill  v.  State,  38 
S.  502,  reversing  Corson  v.  State,  57  Wis.  428. 

Md.  251;  Re  Hennick,  5  Mackey  (D.  Section  1  of  chap.  44,  Maine  Rev. 

C.)»  4^;  Ward  v,  Maryland,  12  Wall.  Stat,  of  1871,  providing  that  no  person 

(U.  S.)  418,  reversing  Ward  v.  State,  shall    travel    from  town    to  town,  or 

31  Md.  279;  Walling  v.  Michigan,  116  place  to  place  in  any  town,  carrying  for 

U.  S.  446;  Pacific  Junction  t>.  Dyer,  64  sale,  or  ofiering  for  sale    any  g^xls, 

Iowa  38;  Van  Buren  v.  Downing,  41  wares  or  merchandise,  whole  or  by  sam- 

Wis.   122;  Welton  v,  Missouri,  91  U.  pie,  without  a  license,  and  providing  that 

S.  275;  Brown  t;.  Maryland,  X2  Wheat,  the  goods  carried  unlawfully  should  be 

(U.  S.)  419.     Contra^  Mx  parte  Asher,  forfeited,  does  not  apply  to  goods  for- 

23  Tex.  App.  662;   Territory  v.  Farns-  warded  from  without  the   State  upon 

worth,  5  idont  303;  Ex  parte  Robin-  the  order  of  the  purchaser,  although 

son,  12  Nev.  263;  Sears  v,  Warren  Co.  the  order  was  taken  by  an  agent  who 

Commrs.,  36  Ind.  267;  Com.  v.  Smith,  was  travelling  and  offering  goods  con- 

6  Bush  (Ky.)  303;  In  re  Rudolph,   2  trary  to  the  statute,  and  an  action  can 

Fed.  Rep.  6e;  Ex  parte  Thornton,  za  be    maintained    for    the  price  of  the 

Fed.  Rep.  538.  goods.    Burbank  v.  McDuffee,  65  Me. 

See  also  Interstate  Commerce,  13c. 

vol.    IX ;    Commercial  Travellers,  In    North    Carolina,    a    drummer's 

vol.  3,  p.  315.  license  gives  the  licensee  the  right  to 

1.  In  Com.  V,  Famum,   114    Mass.  sell  in  any  county  in  the  State  without 

267,  it  was  held  that  it  is  not  a  violation  the  payment  of  a  county  or  municipal 

of    a     statute    forbidding    unlicensed  tax.   Latta  v,  Williams,  87  N.  Car.  126 

hawking  and  peddling,  for  the  agent  of  In  Tennessee,  a  merchant  tailor  who 

a  sewing  machine  company  to  go  from  sells  by  sample,  taking  the  measure  and 

place  to  place  exhibiting  a  sample  ma-  taking  goods    from   another   State,  is 

chine  and  soliciting  orders  to  l^  filled  liable  to  such  tax.   Singleton  v,  Fritsch, 

by  the  company,  and  delivering  upon  4  Lea  (Tenn.)  93. 

conditional  contracts  of  sale  the  ma-  In  Virginia,  a  sample  merchant  un- 

chine  sent  to  him  by  the  company  in  der  acts  of  1881  and  1882  cannot  sell 

answer  to  such  orders,  although  occa-  the  goods  of  another  by  an  agent— 

sionally  he  fills   an  order  immediately  White  v.  Com.,  78  Va.  484;  nor  can  he 

by   the    deliverj'    of   the  sample,  and  do  business  as  a  commercial  broker  or 

although  once,  contrarj'  to  his  custom,  commission  merchant.     Henderson   v. 

he  makes  an  absolute  sale.  Com.,    78    Va.    4S8.     See    generally 
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tween  different  States,  is  unconstitutional,  as  an  imposition  upon 
interstate  commerce.* 

7.  Foreign  Cknrporationi. — As  a  general  rule,  a  State  may  impose 
a  license  tax  upon  foreign  corporations  as  a  condition  of  doing 
business  within  its  borders.* 

Hawkers  and  Peddlers,  vol.  9,  p.  fifteen  years  which  have  frequently 
307.  made  it  necessary  to  re-examine  the 
1.  Telograidi  andBzmreu  Oompaales.  whole  subject  with  care;  and  the  result 
— In  the  recent  case  of  Leloup  v.  Port  has  sometimes  been  that  in  order  to 
of  Mobile,  127  U.  S.  6^,  it  appeared  give  full  and  fair  effect  to  the  different 
that  the  Western  Union  Telegraph  clauses  of  the  constitution,  the  court 
Company  established  an  office  in  the  has  felt  constrained  to  recur  to  the 
city  of  Mobile,  Alabama,  and  was  re-  fundamental  principles  stated  and  il- 
quired  to  pay  a  license  tax  under  a  city  lustrated  with  so  much  clearness  and 
ordinance  which  imposed  an  annual  force  by  Chief  Justice  Marshall 
license  tax  of  $325  on  all  telegraph  and  other  members  of  the  court  in 
companies,  and  the  agent  of  the  com-  former  times,  and  to  modify  in  some 
pany  was  fined  for  the  nonpaj^ment  of  degree  certain  dicta  and  decisions  that 
this  tax.  In  an  action  to  recover  the  have  occasionally  been  made  in  the  in- 
fine,  he  pleaded  the  character  and  na-  tervening  period.  This  is  always  done, 
ture  of  occupation  of  the  company,  however,  with  great  caution  and  an 
and  its  acceptance  of  the  act  of  con-  anxious  desire  to  place  the  final  conclu- 
gress  of  July  24th,  1866,  and  the  fact  sion  reached  upon  the  fairest  and  most 
that  its  business  consisted  in  trans-  just  construction  of  the  constitution  in 
mittinff  messages  to  all  parts  of  the  all  its  parts.  In  our  opinion  such  a 
United  States  as  well  as  in  Alabama,  construction  of  the  constitution  leads 
The  supreme  court  of  Alabama,  relying  to  the  conclusion  that  no  State  has  the 
upon  Osborne  v.  Mobile,  16  Wall.  (U.  right  to  lay  a  tax  on  interstate  com 
S.)  479,  held  that  the  tax  was  valid,  merce  in  any  form,  whether  by  way  of 
On  writ  of  error  to  the  supreme  court  duties  laid  on  the  transportation  of  the 
of  the  United  States  the  judgment  was  subjects  of  that  commerce,  or  on  the 
reversed.  Mr.  Justice  Bradley,  in  receipts  derived  from  that  transporta- 
delivering  the  opinion  of  the  court,  tion,  or  on  the  occupation  or  business  of 
said:  "The  State  court  relies  upon  the  carrying  it  on,  and  the  reason  is  that 
case  of  Osborne  v.  Mobile,  16  Wall,  such  taxation  is  a  burden  on  that  com- 
(U.  S.)  479,  which  brought  up  for  con-  merce,  and  amounts  to  a  regulation  of 
sideration  an  ordinance  of  the  city  re-  it,  which  belongs  solely  to  congress." 
quiring  every  express  company  or  a  rail-  See  also  U.  S.  Express  Co.  v.  Hem- 
road  company  doing  business  in  that  iningway,  39  Fed.  Rep.  60;  St.  Louis 
city,  and  having  a  business  extending  v.  Western  Union  Tel.  Co.,  39  Fed. 
beyond  the  limits  of  the  State,  to  pay  Rep.  59. 

an  annual  license  of  $500;  if  the  busi-  A  railroad  company  carrying  on  a 
ness  was  confined  within  the  limits  of  regular  express  business  is  liable  to  the 
the  State  the  license  fee  was  only  $100;  tax  on  express  companies.  Memphis 
if  confined  within  the  city  it  was  $co,  etc.  R.  Co.  v.  State,  9  Lea  (Tenn.)  218. 
subject  in  each  case  to  the  penalty  for  Foreign  express  companies  must  take 
neglect  or  refusal  to  pay  the  charge,  out  license  under  the  Kentucky  act  of 
This  court  held  that  the  ordinance  was  i860,  notwithstanding  they  are  required 
not  unconstitutional.  This  was  in  De-  to  pay  tax  on  receipts  by  the  act  of 
cember  term,  1872.  In  view  of  the  1864;  nor  does  the  act  of  1870,  re- 
course of  decision  which  have  been  quiring  such  companies  to  pay  license 
made  since  that  time,  it  is  very  certain  fees,  repeal  the  act  of  i860  requiring 
that  such  an  ordinance  would  now  be  express  agents  to  pay  license  fees, 
regarded  as  repugnant  to  the  power  Woodward  v.  Com.  (Ky.),  7  S.  W. 
conferred  upon  congress  to  regulate  Rep.  613.  See  also  Express  Com- 
commerce  among  the  several  States,  panies,  vol.  7,  p.  580  et  seq.;  Intbr- 
A  great  number  and  variety  of  cases  state  Commerce,  Telegraph  Com- 
involving    the    commercial    power    of  panies. 

congress  have  been  brought  to  the  at-        2.  Fonign     CkMrporatloni.  —  In     the 

tention  of  this  court  during  the  past  leading  case  of  Paul    v.    Virginia,    3 
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Wall.  (U.  S.)  i68,  a  statute  of  Virginia  interest.    The  whole  matter   rests    in 

required  that  every  insurance  company  their  discretion." 

not  incorporated  by  Virginia  should,  as  In  the  recent  case  of  the  Philadelphia 
a  condition  of  carrying  on  business  in  Fire  Assoc,  v.  New  York,  1 19  U.  S. 
Virginia,  deposit  securities  with  the  no;  s.  c,  15  Am.  &  En^*  Corp.  Gas. 
state  treasurer,  and  afterwards  obtain  a  421,  a  Pennsylvania  fire  insurance 
license;  and  another  statute  made  it  a  corporation  began  doing  business  in 
penal  offence  for  a  person  to  act  in  Vir-  New  York  in  1873,  and  continued  it 
ginia  as  agent  for  an  insurance  company  afterwards  till  1882,  receiving  from ' 
not  incorporated  by  Virginia,  wiUiout  year  to  year  certificates  of  authority 
such  license.  A  person  having  acted  as  from  the  proper  officer,  under  a  statute 
such  agent  without  a  license,  and  of  New  York  passed  in  1853.  Chapter 
been  convicted  and  confined  under  the  694,  of  the  laws  of  New  Vork,  of  1065, 
statute,  the  Supreme  Court  of  the  as  amended  by  ch.  60  of  the  laws  of 
United  States  held,  that  there  had  been  1865,  provided  that  whenever  the  laws 
no  violation  of  that  clause  of  art  4,  of  any  other  State  should  require  from 
§  a  of  the  constitution  of  the  United  New  York  fire  insurance  companies 
States,  which  provides  that  "the  citi-  a  greater  fee  than  the  laws  of  New 
zens  of  each  State  shall  be  entitled  to  York  should  then  require  from  the  in- 
all  privileges  and  immunities  of  citizens  surance  companies  of  such  other  State, 
in  the  several  States;'*  nor  any  viola-  all  such  companies  of  such  other  State 
tion  of  the  clause  in  art.  i,  $  8,  ffiv-  should  pay  in  New  York  a  license  fee 
ing  power  to  congress  **to  regulate  equal  to  that  imposed  by  such  other 
commerce  with  foreign  nations  and  State  on  New  York  companies.  In 
among  the  several  States."  In  deliver-  1873,  Pennsylvania  passed  a  law  re- 
ing  the  opinion  of  the  court  Mr.  Jus-  quiring  for  every  insurance  company 
TICS  Field  said:  "A  grant  of  corpo-  of  another  State,  as  a  prerequisite  to  a 
rate  existence  is  a  grant  of  special  privi-  certificate  of  authority,  a  yearly  tax  of 
leges  to  the  corporators,  enabling  them  3  per  cent,  on  the  premiums  received 
to  act  for  certain  designated  purposes  by  it  in  Pennsylvania  during  the  pre- 
as  a  single  individual,  and  exempting  ceding  year.  In  1883  an  insurance 
them  (unless  otherwise  specially  pro-  officerof  New  York  required  the  Penn- 
vided)  from  individual  liability.  The  sylvania  corporation  to  pay,  as  a  li- 
corporation  being  the  mere  creation  of  cense  fee,  a  tax  of  3  per  cent,  on  the 
local  law,  can  have  no  legal  existence  premiums  received  by  it  in  New  York 
beyond  the  limits  of  the  sovereignty  in  1881.  In  a  suit  against  such  cor- 
where  created.  As  said  by  this  court  poration,  in  a  court  of  New  York,  to 
in  Bank  of  Augusta  v.  Earle,  13  Pet  recover  such  tax,  it  was  set  up  as  a  de- 
(U.  S.)  519,  4t  must  dwell  in  the  place  fence,  that  the  tax  was  unlawful,  be- 
of  its  creation,  and  cannot  migrate  to  cause  the  corporations  was  a  **person'* 
another  sovereignty.*  The  recognition  within  the  "jurisdiction"  of  New  York, 
of  its  existence  even  by  other  States,  and  "the  equal  protection  of  the  laws" 
and  enforcement  of  its  contracts  made  "had  been  denied  to  it,  in  violation  of  a 
therein  depend  purely  upon  the  comity  clause  in  the  14th  amendment"  It  was 
of  those  States  —  a  comity  which  is  held  that  this  clause  had  no  application, 
never  extended  where  the  existence  of  because  the  defendant  being  a  foreign 
the  corporation  or  the  exercise  of  its  corporation,  was  not  within  the  juris - 
powers  are  prejudicial  to  their  interests  diction  of  New  York,  until  admitted  by 
or  repugnant  to  their  policy.  Having  the  State  on  a  compliance  with  the  con- 
no  absolute  right  of  recognition  in  dition  of  admission  imposed — namely, 
other  States,  but  depending  for  such  tiie  payment  of  the  tax  required  as  a  fi- 
recognition  and  the  enforcement  of  its  cense  fee.  In  delivering  the  opinion  of 
contracts  upon  their  assent,  it  follows  the  court,  Mr.  Justice  Blatchford 
as  a  matter  of  course,  that  such  assent  said:  "This  Pennsylvania  corporation 
may  be  granted  upon  such  terms  and  came  into  the  State  of  New  York  to  do 
conditions  as  those  States  may  think  business  by  the  consent  of  the  State, 
proper  to  impose.  They  may  exclude  under  this  act  of  1853,  with  a  license 
the  foreign  corporation  entirely;  they  granted  for  a  year,  and  has  received 
may  restrict  its  business  to  particular  such  license  annually,  to  run  for  a  year, 
localities,  or  they  may  exact  such  se-  It  is  within  the  State  for  any  given 
curities  for  the  performance  of  its  con-  year  under  such  license,  and  subject  to 
tracts  with  their  citizens  as  in  their  the  conditions  prescribed  by  the  statute, 
judgments  will  best  promote  the  public  The  State  having  the  power  to  exclude 
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8.  Ferries. — It  has  been  held  by  the  Supreme  Court  of  the 
United  States  that  a  State  has  the  power  to  impose  a  license  fee 
upon  ferry  keepers  living  in  the  State  for  boats  which  they  own 
and  use  for  conveying  passengers  and  goods  across  a  navigable 
river  from  a  landing  in  the  State  to  a  landing  in  another  State ; 
and  this  may  be  done  although  such  boats  are  enrolled  and  li- 
censed under  the  laws  of  the  United  States.* 

9.  Hawken  and  Peddlers. — The  licensing  of  hawkers  and 
peddlers  has  been  fully  treated  under  another  title.* 

entirely,  has  the  power  to  change  the  Louis,  107  U.  S.  365,  the  court  said: 
conditions  of  the  admission  at  any  time,  **The  power  of  the  State  of  Illinois  to 
for  the  future,  and  to  impose  as  a  condi-  authorize  any  city  within  her  limits  to 
tion  the  payment  of  a  new  tax,  as  a  impose  a  license  tax  on  traders  or  call- 
license  fee.  If  it  imposes  such  license  ings  generally,  especially  those  which 
fee  as  a  prerequisite  for  the  future,  the  are  quasi  public,  cannot  be  disputed, 
foreign  corporation,  until  it  pays  such  Draymen  may  be  compelled  to  pay  a 
license  fee,  is  not  admitted  'Within  the  license  tax  on  every  dray  owned  by 
State,  or  within  its  jurisdiction.  It  is  them,  hackmen  on  every  hack,  tavern 
outside,  at  the  threshold,  seeking  ad-  keepers  on  their  taverns,  in  proportion 
mission,  with  the  consent  not  yet  given,  to  the  numbers  of  the  rooms  which 
The  act  of  1865  had  been  passed  when  they  keep  for  the  accommodation  of 
the  corporation  first  established  an  guests.  We  do  not  think  that  the  con- 
agency  in  the  State.  The  amendment  stitution  of  the  United  States,  by  the 
of  1875  changed  the  act  of  186^  only  by  section  which  prohibits  a  State  from 
giving  to  the  superintendent  the  power  laying  a  duty  of  tonnage,  protects  the 
of  remitting  the  fees  and  charges  re-  keeper  of  a  ferry  from  a  similar  tax 
quired  to  ^  collected  by  then  existing  upon  the  boats'  which  he  employs, 
laws.  Therefore,  the  corporation  was  Whether  a  license  fee  is  exacted  under 
at  all  times,  after  1872,  subject,  as  a  the  power  to  regulate  or  the  power  to 
prerequisite  to  its  power  to  do  business  tax  is  a  matter  of  indifference  if  the 
in  New  York,  to  the  same  license  fee  power  to  do  either  exists.  The  license 
its  own  State  might  thereafter  impose  fee  exacted  is,  in  effect,  laid  upon  the 
on  New  York  companies  doing  busi-  business  of  keeping  a  ferry;  for  it  is  not 
ness  in  Pennsylvania.  By  going  into  laid  upon  all  boats  owned  by  the  ferry 
the  State  of  New  York  in  1872,  it  as-  keepers,  but  only  on  those  plying  be- 
sented  to  such  prerequisites  as  a  condi-  tween  the  two  banks  of  the  river,  and 
tion  of  its  admission  within  the  juris-  is  graduated  by  the.  number  of  boats 
diction  of  New  York.  It  could  not  be  used  by  him.  The  exaction  of  this  li- 
of  right  within  such  jurisdiction,  until  cense  fee  is  identical  in  kind  with  the 
it  should  receive  the  consent  of  the  imposition  upon  a  proprietor  of  hacks 
State  to  its  entrance  therein  under  the  and  express  wagons  of  a  specified  sum 
new  provisions,  and  such  consent  could  for  every  vehicle  owned  by  him  and 
not  be  given  until  the  tax,  as  a  license  used  in  carrying  passengers,  or  bag- 
fee  for  the  future,  should  be  paid.'*  See  eage  and  merchandise  from  East  St. 
also  Leavenworth  v.  Booth,  15  Kan.  Louis  to  the  city  of  St.  Louis,  by  way 
627;   Ducat  V.  Chicago,  10  Wall.   (U.  of  the  bridge  connecting  those  cities.^' 


S.)  410;  Liverpool  Ins.  Co.  v.  Massa-  See  also  New  Orleans  v.  Eclipse  Tow 
chusetts,  10  Wall.  (U.  S.)  566;  State  v.  Boat  Co.,  33  La.  An.  647;  Transporta- 
Lathrop,    10    La.  An.  390.     See  also    tion   Co.  v.  Wheeling,  99   U.  S.  273; 


chusetts,  10  Wall.  (U.  S.)  566;  State  v.  Boat  Co.,  33  La.  An.  647;  Transporta- 
Lathrop,  10  La.  An.  390.  See  also  tion  Co.  v.  Wheeling,  99  U.  S.  273; 
Bank  of  Aususta  v.  Earle,  13  Pet.  (U.    Fanning  v.  Gregoire,  16  How.  (U.  S.) 


S-)    5191    500;  Lafayette   Ins.   Co.   v,  524;  Conway  v.  Taylor,  i  Black  (U.  S.) 

French,  18  How.  (U.  S.)  404;  Doyle  v,  603.    But  apart  from  an  exercise  of  its 

Continental  Ins.  Co.,  94  U.  S.  535;  and  police  powers,  a  State  has  no  authority 

Cooper  Mfg.  Co.  V,  Fei^son,  113  U.  S.  to    tax    ferry    companies.     Gloucester 

727;  State  V,  Liverpool  L.  &  G.  Ins.  Ferry  Co.  v,  Pennsylvania,  114  U.  S. 

Co.,  40  La.  An.  463.  196;  Moran  v.  New  Orleans,  112  U.  S. 

See  also  Foreign  Corporations,  69.    See  also  Ferries,  vol.  7,  p.  952. 
vol.  8,  pp.  j68,  371  ^/ j^^.  a.  See  Hawkers  and  Peddlers, 

1.  In  Wiggins  Ferry  Co.  f.  East  St.  vol.  9,  p.  307. 
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10.  Oyfter  BoAts. — ^There  is  no  constitutional  objection  to  the 
imposition  of  a  license  tax  on  vessels  engaged  in  planting  or  fish- 
ing for  oysters.* 

11.  KiBcdlaneoiis. — Statutes  imposing  license  taxes  upon  vari- 
ous businesses,  trades,  avocations,  callings,  occupations,  or  pro- 
fessions, are  to  be  found  in  the  legislation  of  the  several  States, 
and  a  number  of  miscellaneous  decisions  construing  such  laws  are 
cited  in  the  notes.* 


i 


1.  Johnson    v.  Loper,  46  N.  J.  L.  v.  New  Orleans  etc.  R.  Co.,  40  La.  An* 
21;    Dize  v»    Lloyd,    36    Fed.    Rep.  587. 
51.  luraraaoa   Agant. — An    agent  who 

2.  Daalara  and  Tradara. —  A  single  merely  solicits  persons'  insurance,  is 
transaction  will  not  constitute  carrying  not  engaged  in  the  insurance  business, 
on  a  business  or  occupation.  Gary  v.  State  v-  woods,  40  La.  An.  175.  But 
North  Plainfield,  49  N.  T.  L.  no;  Little  in  Tennessee,  acting  as  ag:ent  for  a  fire 
Rock  V.  Barton,  33  Ark.  436;  Weil  v,  insurance  company  is  a  privilege.  Co- 
State,  52  Ala.  19;  Johnson  v.  State,  44  operative  -Fire  Ins.  Order  v,  Lewis,  12 
Ala.  41^;    Moody  v.  Com.,  29  Gratt.  Lea  (Tenn.)  136. 

(Va.)  887;   Synnett  v.  Edmundson,  9  A  maroluuLt  is  a  person  engaged  in 

Baxt.  (Tenn.)  610.  selling  goods  at  any  store  or  stand  oc- 

Where  a  person  made  two  sales  of  cupied  for  that  purpose.  State  v,  Whit- 
sewing  machines,  it  was  held  a  question  taker,  33  Mo.  457.  A  merchant  tailor 
for  the  jury  to  determine  whether  he  is  a  merchant.  Murray  v.  State,  1 1 
was  engaged  in  the  business  or  not.  Lea  (Tenn.)  218.  But  see  State  v. 
Merritt  v.  State,  59  Ala.  ±6.  A  farmer  West,  34  Mo.  424,  where  it  was  held 
who  sells  his  own  produce  is  not  a  that  a  person  manufacturing  and  sell- 
dealer  —  Barton  v,  Morris,  10  Phila.  ing  only  upon  order,  is  not  a  merchant, 
(Pa.)  360;  nor  is  a  butcher — State  v.  alSiough  he  keeps  in  stock  the  mate- 
Yearby,  82  N.  Car.  561;  nor  is  a  farmer  rial  from  which  the  articles  sold,  are 
who  occasionally    hauls    wood    for  a  made. 

neighbor, a  teamster — Gardner  t;.  Lewis,  In   Webber's  Case,  83  Gratt.   (Va.) 

3  Lea  (Tenn.)  195.  898,  it  was  held  that  a  foreign  corpora- 

In  Eastman  v.  Chicago,  79  111.  178,  tion   having  a  place  of  business  in  a 

it  was  held  that  a  bookseller  dealing  in  State  where  it  sells  its  goods,  and  which 

a  stock  such  as  is  usually  k^pt  in  a  re-  has  paid  its  State  tax,  is  a  resident  mer- 

tail  store,   and  as  incident  thereto,  in  chant. 

second  hand  books,  is  not  to  be  con-  A  person  who  sells  lumber  from  a 

sidered   as  a  "dealer  in    second  hand  yard  keeps  a  store.    Folkes  v.  State,  63 

goods."  Miss.  8x.    But  one  who  buys  timber 

One   who  deals  largely  in   buying,  and  converts  it  into  lumber  is  a  manu- 

keeping  and  shipping  for  sale,  old  metal,  facturer,    and   not  a  trader.    State  v, 

ropes,  rags,  and  other  odds  and  ends,  is  Chadbourn,  80  N.  Car.  479. 

considered  as  keeping   a   junk    shop.  Kaauikotixrar. — A  person  engaged  in 

City  Council  i;.  Goldsmith,  12  Rich.  (S.  milling  rice    is  a  manufacturer — New 

Car.)  470.  Orleans  v,  Ernst,  35  La.  An.  746;  but 

A  person  who  opens  a  house  for  the  an  ice  cream  confectioner  is  not — New 

purpose  of  selling  out  a  stock  of  goods  Orleans  v,  Mannessier,  J2  La.  An.  1075. 

at  auction  or  otherwise,  and  does  not  See  New   Orleans  v.  Bay  ley,  35   La. 

carry    any  of  the  goods   or    samples  An.  545. 

about  the  city,  is  not  an  itinerant  trad-  Oommarolal  Aganey. — In    Tennessee, 

er.   Gould  v.  Mayor  etc.  of  Atlanta,  55  the  conducting  of  a  commercial  agency 

Ga.  678.  is  privileged.     Dun  v.  Cullen,  13  Lea 

AieMtaet. — ^The  profession  of  an  ar-  (Tenn.)  202. 

chitect  is  embraced  by  the    language  A  notair  pnbUo  does  not  exercise  a 

**any  other  business,  trade,  avocation,  or  trade,  profession,  or  occupation.    New 

proiession  whatever."  St.  Louis  v.  Her-  Orleans  v.  Bienvenu,  23  La.  An.  710. 

thel,  88  Mo.  128.  Sawing  llaclilna  Aganta.— The  statute 

Straet  Rallmad. — Operating  a  street  taxing  sewing  machine  companies  and 

railroad  is*  a   business.    New  Orleans  their  agents,  does  not  apply  to  a  person 
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who  16  selling  machines,  unless  he  is  a  that  the  Revenue  act  of  1S77,  making 

general    agent  of  a  company,  or    an  it    indictable    to    practice     any    trade 

agent  of  such  agent.    Baker  v.  State,  without  license,  is  constitutional  and  is 

44  Ark.  134;  New  Home  Sewing  Ma-  continued  in  force  by  subsequent  enact- 

chine  Co.  v.  Fletcher,  44  Ark.  139.  ments.     State  v.  Cohen,  84  N.  Car.  771. 

Bllltard  Tables. — A  statute  requiring  As  to  the  construction  of  the  Revenue 

keepers  of  billiard  tables  to  pay  a  li-  act  of  1879,  of  North  Carolina,  requir- 

cense  does  not  apply  to  owners  who  ing  licenses  to  carrying  on  trades,  see 

use  them    only    for   amusement,    and  State  v.  Reaves,  85  N.  Car.  553;  State 

not  for  compensation;    but  where  the  v,  Clarke,  85  N.  Car.  555. 

loser  is  required  to  pay  for  drinks  at  Znsiiraiioa  Ciompaiiles. — In  Montana, 

the  owner's  bar,  a  license  is  required,  the  act  of  1873,  requiring  a  license  tax 

Clark  V.  State,  49  Ala.  37.     See  also  for  each  insurance  company,  agent,  or 

Lewellen  t;.  Lockharts,  21  Gratt.  (Va.)  agencies,  makes  the  agent  and  not  the 

570;  Stevens  v.  State,  a  Ark.  291 ;  State  company  liable,  and  the  amount  of  the 

V.  Harper,  5  Ark.  412.  license  is  not  affected  by  the  number  of 

Under  the  Kentucky  act  of  February  companies  of  which  he  is  agent.  Taylor 

9th,    185S,   ^  3.  imposing  a  ta^  upon  v.  Ashby,  3  Mont.  248. 

billiard  tables,  the  municipal  authorities  A  co-operative  fire  insurance  com- 

of  cities  and  towns  have  the  exclusive  panv  is  not  a  benevolent  or  charitable 

right  to  grant  licenses  to  keep  tables,  institution,  but  a  mutual  fire  insurance 

within  their  respective  limits,  to  pre-  company  under  the  Tennessee  act  of 

scribe  the  rates  to  be  paid,  and  to  make  March  30th,  1883,  imposing  a  license 

such  other  provisions    respecting  the  tax  on  each  agent  of  mutual  insurance 

tables  and  manner  of  keeping  them,  as  companies.      Co-operative     Fire    Ins. 

they  may  deem  proper.    Metzv.  Com.,  Order  v,  Lewis,  12  Lea  (Tenn.)  136. 

2  Mete.  ( ECy.)  14.  Bank! . — A  savings  bank  is  not  liable 

Pistols  aad  KniVM. —  A  license  tax  to  a  license  tax  as  a  money  broker,  or 
imposed  upon  dealers  in  pistols,  bowie  exchange  dealer — Davenport  v.  Rice, 
knives,  dirk  knives,  and  pistol  car-  7c  Iowa  74.  A  banker  is  a  money 
tridges,  includes  a  dealer  in  any  one  of  changer — Hinckley  v.  Belleville,  43  111. 
the  articles.  Porter  i'.  State,  58  Ala.  183;  but  one  who  sells  bills  of  exchange 
66.  But  the  act  does  not  include  rifle  of  his  own.  after  they  become  due,  is 
cartridges.  Union  Metallic  Cartridge  not  a  broker,  or  money  changer — Port- 
Co.  V.  Teague,  83  Ala.  475.  land  v.  O'Neill,  i  Oregon  218. 

Patent  lledlcliiss. — In  Pennsylvania^  A   bank  of  deposit  is  liable  to   the 

under  the  act  of  April  loth,  \i^  sell-  license   tax  on  bank,  banking  houses, 

ers  of  patent  medicines  must  take  out  banking  companies,  or  banking  agencies, 

licenses.      Laffer's    Appeal,  13  Phila.  New  Orleans  v.  N.  O.  Sav.  Instit.,  32 

(Pa.)  499.  La   An.  527. 

Ck>ttO]i    Ploklng* — In  Louisiana^   the  A  person  receiving  orders  to  buy  or 

act  of  1869,  requiring  a  license  fee  for  sell  produce  for  future  delivery  upon 

each      cotton     picking,    etc.,    applies  commission,  is  a  dealer  in  futures,  under 

equally  to  one  who  uses  his  picking  to  the  Tennessee  statute.     Memphis  Brok- 

clean  cotton  purchased  by  him  to  sell  erage  Assoc,  v,  CuUen,  1 1  Lea.  (Tenn.) 

again,  as  to  one  who  cleans  cotton  for  75. 

others  for   a    commission.     State    v,  Tlieatrloal  BzblMtlons. — In  Pennsyl- 

Hemard,  23  La.  An.  263.  vania^  the  performance  of  an  opera  is  a 

A  city  butoher  who  soes  into  the  "theatrical     exhibition,"     within    the 

country,  buys  cattle,  butchers  them  and  meaning  of  the  Pennsylvania  statute  of 

sells   the  meat  from  his  stall,  comes  April  loth,  1845,  and  other  act  providing 

within  the  provision  of  the  act  prohib-  that   no  theatrical  exhibition  shall  be 

iting  any  person  from  canvassing  any  allowed    in    Pennsylvania    without   a 

county  for  the  purpose  of  buying  any  license  from  the  State,  to  be  granted  by 

matter  of  substance  for  man  or  beast,  the  county  treasurer.    Bell  v.  Mahn, 

Sledd   V,    Com.,  19    Gratt.   (Va.)  8x3.  121  Pa.  St.  225. 

In   Tennessee^  a    failure    by    butchers  BallTftatfs.  —  Under    the     Wisconsin^ 

to  take  out  a  license   as  required,  to  railroad  license  act  Rev.  Stat.,  ^  121 1  & 

sell  meats    at  retail,  is  not  a  misde-  1213,  the  amount  of  license  money  to 

meanor,  and  is  governed  by  section  704  be  paid  is  determined  by  the  aggregate 

of  the  code.    State  v.  M!anz,  6  Cold,  mileage,  and  the  aggregate  amount  of 

(Tenn.)  557.  the    gross  earnings  of  the   preceding 

In  North  Carolina^  it  has  been  held^  year.  State  v.  McFetridge,  56  Wis.  356. 
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v.  MVKIGIPAL  LlGOBVSEfl — 1.  LegiflUtiye  Aathority  Neoeaaary. — Un- 
less there  is  a  specific  prohibition  in  a  State  constitution,  the 
legislature  may  confer  upon  a  municipal  corporation  the  power 
to  "  license  and  regulate  "  certain  employments,  and  "  to  tax  and 
restrain,"  or  "  to  regulate  **  entertainments,  shows,  exhibitions 

and  the  like.*     A  municipality,  however,  being  purely  the  crea- 

Wliolaiale  and  Betall.  —  Under  the  Oanvaaaen. — Under  a  power  to  enact 
Louisiana  statute  a  person  doing  both  ordinances  necessary  to  promote  the 
a  wholesale  and  a  retail  mercantile  peace,  good  order,  benefit  and  ad  van- 
business  is  liable  to  a  license  tax  in  each  tage  of  a  borough,  an  ordinance  is 
capacity.  New  Orleans  v.  Koen,  38  valid  which  requires  licenses  or  a  fine 
La.  An.  338.  from  canvassers  from  house  to  house 

In  Tennessee^  a  license  may  be  re-  for  the  sale  of  books,  pictures,  groceries, 

quired  of  persons  engaged  in  keeping  clothing,    etc.      Warren    Borough    v. 

jacks  and  stallions  for  profit.     Mabry  Geer,  117  Pa.  St.  207. 

V.  Tarver,  1  Humph.  (Tenn.)  94.  8tn«t  Railway. — In  1874,  the  city  of 

In  Texas ^  a  license  may  be  required  Milwaukee  granted  to  a  certain  street 

for  the  sale  of  publications  deemed  im-  railway  company  a  franchise  to  operate 

moral.    Thompson  v.   State,   17  Fed.  its   railway  in  the  city,  and  fixed  ten 

App.  253.  dollars  as  a  license  fee  to  be  paid  each 

1.  Llvary  Stable  Keeper. — In  State  v.  ye&r  for  each  car.    In  1888,  the  city 

Powell,  100  N.  Car.  525,  it  was  ield  raised  the  amount  of  the  license  fee  to 

that  a  privilege  tax  of  a  certain  sum  to  fifteen  dollars.      The  court  Meid  that 

a    municipal    corporation    on     livery  this  was  lawful  and  that,  even  admitting^ 

stable  keepers  is  constitutional.  Smith,  the  force  of  the  contention  that  it  could 

C.  J.,  in  delivering  the  opinion  of  the  not    be  done  without    legislative    au- 

court,  said:  **The  appellant  complains  thority,  the    necessary    legislative  au- 

that  the  tax  upon  livery  stable  keepers  thority  clearly  appeared  in  the  statute, 

is  not  measured  .by   the  value  of  the  which    provided  that  any   city  might 

property  employed  in  the  business,  nor  impose  such  license  fees  as  it  should 

the  extent  of  their  operations.    This  is  from   time  to   time  prescribe.     ( Wise 

a  matter  addressed  to  the  sound  discre-  Rev.  Stat.,  §  1862).     State  v.  Hilbert,. 

tion  of  those  who  make  the  assessment,  72  Wis.  184. 

and  is  not  a  usurpation  of  undelegated  Sewing    MaftWiie    Agente. — A     city 

authority.     The  error  consists  in  re-  charter    authorized    the    licensing   of 

garding  the  tax  as  imposed  on  property  certain  enumerated  occupations,  and  of 

in  which  both  uniformity  and  the  adva-  all  occupations,  professions  and  trades 

iorem  principle  must  be  observed.   This  not  heretofore  enumerated,  of  whatever 

is  not  a  property  tax,  but  a  tax  upon  an  name  or  character.    The  court   Jkeid 

occupation  or  vocation,  and  is  not  less  that  there  was  no  authority  to  exact 

so  because  the  appurtenances  to  a  livery  license    taxes    from    sewing    machine 

stable,    necessary    in    conducting    the  agents  who  were  not  ejusdem  generis 

business,  may  be  horses,  carriages  and  with  any  of  the  occupations  especially 

other  property.     Indeed  these  articles,  mentioned.     St.  Louis  v.  Bowler,  94 

though  so  used,  are  still  subject  to  the  Mo.  630. 

ad  valorem  assessment  as    property.  Foreign  Znsnranoe    Ck>nipan7. — Mis- 

As  other  trades  purely  personal  with-  souri  Rev.  Stat.,  §  4644,  gives  to  the 

out  regard  to  the  magnitude  of  busi-  authorities  of  cities  of  a  certain  class 

ness  carried  on  may  be  subjected  to  a  power  "to  license,  tax    and    regulate 

tax  of  a  fixed  sum,  we  see  no  reason  .      .      insurance  companies.'*    The 

why  those  which  required  the  use  of  court  held  that  there  was  power  to  im- 

property  may  not  be."  pose  a  revenue  tax,  both  by  wav  of  a 

Vendon  A  Meat. — Under    a    power  license  and  on  the  net  income  of  fereign 

*^o  make  all  regulations  which  may  be  insurance    companies.     St   Joseph    v, 

necessary  or  expedient  for  the  promo-  Ernst,  95  Mo.  360. 

tion  of  health  or  the  suppression  of  dis-  Meat  Sliop  Keepers. — A  city  under  its 

eases,"  a  city  has  the  right  to  require  power  to  tax  all  trades  and'  vocations 

all  sellers  of  meat  to  take  out  a  license,  whatever,  may  tax  meat  shop  keepers. 

Kinsley   v.   Chicago,   124  111.   359;   23  St.  Louis  v.  rreivogel*  95  Mo.  533. 

Am.  &  Eng.  Corp.  Cas.  156.  Sheep  Herdan  in  Oonnty. — A  county 
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tion  of  statute,  cannot  impose  a  license  tax  unless  it  is  expressly 
authorized  to  do  so  by  the  legislature.*     The  power  to  license 

ordinance  imposing  a   license   tax  on  held  that  the  city  was  without  power  to 

sheep  pastured  in  the  county,  but  ex<  fix  telephone  rates.     St.  Louis  v.  Bell 

enipting  from  payment  persons  listing  Tel.  Co.,  96  Mo.  623. 

their  sheep  as  taxable  property  in  the  In  Louisiana^  it  was  held  that  a  city 

county,  was  held  unconstitutional  as  a  was  without  power  to  impose  an  annual 

g'ant   of  special    privileges.      Lassen  charge  of  five  dollars  on  each  pole  of  a 

ountj'  V,  Cone,  72  Cal.  387.  telephone  company  which  has  already 

A    county    may    require  raisers  or  erected  its  poles  and  is  using  them;  that 

herders  of  sheep  to  pay  a  fifty  dollars  neither  under  the  power  to  tax,  nor 

license  tax  on  every  thousand  sheep,  under  the  police  power  is  such  an  im- 

Bx  parte  Mirande,  73  Cal.  365.  position    justifiable.    New  Orleans   v. 

Ylotiiallliig  flliop.  —  Defendant  was  Great  South  Tel.  etc.  Co.,  40  La.  An. 
sued  in  an  action  of  debt  to  recover  a  41;  21  Am.  &  Eng.  Corp.  Cas.  35. 
penalty  for  violating  a  by-law  of  plain-  The  Pennsylvania  general  borough 
tiff  village,  forbidding  the  keeping  of  a  law  of  April  3d,  1851  (Pamph.  L.  320), 
victualling  shop  without  a  license.  The  confers  general  power  to  make  such 
village  charter  provided  that  "said  cor-  ordinances  and  regulations  as  seem 
poration  may  by  by-laws  regulate  the  necessary  for  the  good  order  and  gov- 
eonstruction,  location  and.  use  of  victu-  emment  of  the  borough,  and  then 
ailing  shops."  It  was  held  that  the  specifies  in  twenty -five  sections  the 
charier  delegated  to  the  village  the  subjects  which  boroughs  may  regulate 
police  power  of  the  State  over  the  con-  by  ordinance.  The  court  keid  that  an 
struction,  location  and  use  of  victualling  ordinance  requiring  owners  or  drivers 
shops  and  excepted  the  village  from  of  teams  of  any  kind,  except  those 
the  operation  of  the  general  law  pro-  used  for  private  purposes  merely,  to 
viding  that  such  licenses  should  be  take  out  license  and  pay  license  fees, 
granted  to  the  selectmen  of  towns;  not  being  within  the  twenty-five  see- 
that  the  by-law  was  not  an  unlawful  tions  aforesaid,  is  invalid.  Millerstown 
restraint  of  trade;  and  that  it  was  au-  Boroughs.  Bell,  123  Pa.  St.  151. 
thorized  by  the  charter.  St.  Johnsbury  Under  the  New  Jersey  act  of  May 
V,  Thompson,  59  Vt.  300.  2nd,  1885,  respecting  licenses  in  cities. 

The    Alabama    statute    imposing    a  etc.,    a    borough    may    not    require   a 

license  tax  on  every  sewing  machine  license  tax  from  a  cartman  whose  busi- 

company     selling     sewing     machines,  ness  is  established  elsewhere,  and  who 

,  either  by  themselves  or  their  agents,  occasionally  drives   his  truck  for  hire 

and  all  persons  who  engage  in  the  busi-  into  or  through  the  borough.  Cary  v. 

ness  of  selling  sewing  machines,  and  North  Plainfield,  49  N.J.  L.  no. 

exempting  from  the  payment  of  the  tax  Soliciting  and  taking  orders  for  shirts 

''merchants    engaged    in    the    general  without  a  license  is  not  a  violation  of  a 

business  of  keeping  sewing  machines  citv  ordinance  which  prohibits  selling, 

as  a  part  of  their  stock  in  trade*'  (acts  ofiSering  for  sale,  bartering,  or  exchang- 

1884-85,  p.  17,  §  8,  14  subd.  20),  is  not  ing  any  goods,  wares,  merchandise,  or 

unconstitutional  as  discriminating  be-  other  articles  of  value  without  a  license, 

tween  companies  and  natural  persons,  Elgin  v.  Picard,  24  111.  App.  340. 

but    authorizes    a    conviction    against  An    ordinance    of  the  second  class 

either  on  proof  of  a  single  sale  in  the  prohibited  any  person,  society,  etc.,  to 

prosecution  of  such  business.    Q^ar-  parade  any  public    street,   avenue,  or 

tlebaum  v.  State,  79  Ala.  x.  alley  of  the  city,  shouting,  singins,  or 

1.  Thus  the  charter  of  the  city  of  St.  beating  drums  or  tambourines,  or  play- 

Louis  conferred  power  to  license,  tax  ing  upon,  any  other  musical  instrument, 

and  regulate  lawyers,  doctors,  ett.,  and  or  doing  any  other  act  designed  or  cal- 

all  other  business.    The  city  had  also  culated    to    call    together  an  unusual 

general  power  to  regulate  the  use  of  crowd  of  people  upon  any  of  the  public 

the  streets.    The  charter  also  conferred  streets,  avenues,  or  alleys,  without  the 

power  to  pass  all  such  ordinances,  not  written  consent  of  the  mayor,  or  in  his 

inconsistent  with  the  charter   or  the  absence,  of  the  president  of  the  city 

law,  as  might  be  expedient  in  maintain-  council,  city  clerk  or  city  marshal,  in 

ing  the  peace,  good  government,  health  the  order  named.    The  court  keld^  that 

and  welfare  of  the  city,  etc.    It  was  the  ordinance  was  of  doubtful  delegated 
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cannot    be    extended    beyond  the    terms    of    the    municipal 
charter.* 

2.  Powor  to  Lioenie  Cannot  be  Delegated. — When  a  municipal  cor- 
poration is  authorized  to  issue  a  license,  such  authority  cannot  be 
delegated  to  others.  Thus  the  board  of  aldermen  of  a  city  can- 
not delegate  to  the  mayor  alone  the  general  authority  of  the 
city  to  grant  licenses.* 

power;  was  unreasonable;  did  not  fix  the        MliM  Power. — No  exercise  of  police 

conditions  uniformly  and  impartially;  power  which  is  authorized  by  a  city 

contravened    common  right,  and  was  charter  can  be  unlawful  and  void — City 

illegal  and  void.    Anderson  v.  Well-  of  Rochester  v.  Upman,  19  Minn.  108; 

ington,  40  Kan.  173.  and  it  is  not  important  whether  a  license 

A  city  under  its  power  to  license,  tax  fee  imposed  under  the  police  power 
and  regulate  "hackney  carriages,  omni-  produces  a  revenue  to  the  city — State 
buses,  and  all  other  vehicles,  and  all  v,  Cassidy,  32  Minn.  321. 
other  business  trades  whatever,  and  foi  See  in  general  on  the  necessity  of 
the  rates  for  carriage  or  persons,  and  legislative  authority.  Wisconsin  Tele- 
wagonage,  drayage,  and  cartage  of  phone  Co.  v,  Oshkosh,  62  Wis.  32;  Del- 
property,"  has  no  power  to  impose  a  cambre  v.  Clere,  34  La.  An.  1050;  New 
license  tax  on  a  private  vehicle.  Han-  Iberia  Trustees  v.  Migues,  32  La.  An, 
nibal  v.  Price,  29  Mo.  App.  280.  923;  Burlington  v,  Lawrence,  42  Iowa 

Missouri    Rev.   St.,  f  4644,  confers  681;  /n  r«  Wan  Yin,  22  Fed.  Rep.  701; 

power  upon  cities  of  the  second  class  to  Russell  ville  v.  White,  41  Ark.  485;  Fort 

license    certain     enumerated    employ-  Smith  v.  Avers,  4^  Ark.  82;   Chicago 

ments,  and  all  other  avocations  or  pro-  P.  &   P.  c5o.  v,  Chicago,  88  111.  221; 

fessions.    The  court  held  that  there  is  Mankato    v.    Fowler,    xi    Minn.   364; 

no  power  to  license  abstractors  of  titles.  Ex  parte  Taylor,  58  Miss.  478;    6.ut- 

St.  Joseph  V.  Porter,  29  Mo.  App.  605.  ledge  v.  Brown,  14  Lea   (Tenn.)  124; 

without  express  authority  a  city  can-  Baker  t;.  Cincinnati,  11   Ohio  St.  534; 

not  provide  for  a  fine,  for  nonpayment  Carroll  v.  Mslvot  etc.  of  Tuscaloosa, 

of  a  purely  revenue  license  tax,  when  12  Ala.  173;   Newton  v.  Atchison,  31 

the  fine  if  not  paid  would  lead  to  im-  Kan.  151;  s.  c,  47  Am.  Rep.  488;  Mays 

prisonment,  as  this    would    make  the  v,  Cincinnati,  i  Ohio  St.  268;  Peay  v. 

nonpayment  of  a  revenue  tax  a  misde-  Little    Rock,    32    Ark.    31;    Vance  v. 

meanor.    St.  Louis  v.  Green,  6  Mo.  Little  Rock,  .30  Ark.  435;  In  re  Sec- 

App.  590.  ond  Avenue  etc.  Church,  66  N.  Y.  395; 

1.  Thus  the  power  to  license,  tax  and  Fretwell    v,    Troy,  18   Kan.  271;   mx 

regulate  horse  railroads,  hackney  car-  parte  City  Council  of  Montgomery,  64 

riages,    omnibuses,    carts,    drays    and  Ala.    463;    Gilman    v,    Sheboygan,    2 

other  vehicles,  and  to  fix  the  fates  to  Black  ( U.  S.)  510;  Lonte  v,  Allegheny 

be  chafged  for  carriages  of  persons,  and  Co.,  10  Pitts.  L.  J.  241;  Durach's  App., 

the  wagonage,  cartage  and  drayage  of  62  Pa.  St.  491 ;   Hodgson  v.  New  Or- 

property,  does  not  authorize  a  license  leans,  21  La.  An.  301 ;  Goodal^  v.  Fen- 

tax  upon  owners  of  vehicles  used  for  nell;270hio  St  426;  Commrs.  of  Eden- 

their  own  private  business — St.  Louis  ton  v,  Capehart,  71  N.  Car.  156;  Mayor 

V.  Groom,  46  Mo.  574;  and  a  city  has  of  Plaquemine  t;.  Roth,  29  La.  An.  261 ; 

no  right  to  require  license  of  a  resident,  Johnston  v.  Macon,  62  Ga.  645.    Bx 

who  carries  on  his  business  at  a  point  parte  Hurl,  A9  Cal.  557. 
outside  of  the  city— Bates  v.  Mobile,        2.  In  Darling  v.  St.  Paul,  19  Minn. 

46  Ala.  158;  but  a  person  who  resides  589,   it  was  held^  that  when,  by  the 

out  of  the  city,  but  rides  into  the  city  charter  of  a  city,  the  power  to  license  a 

every  day  to  iJs  business  in  his  carriage  particular  occupation  within  its  limits 

may  be  required  to  pay  a  license  on  his  is  given  to  the  common  council  of  the 

carnage — Biddle    v.  Phila.   R.  Co.,   x  city,  such  power  involves  the  necessity  of 

Pittsb.  (Pa.)  79.  determining  with  reasonable  certainty, 

A  city  ordinance  providing  that  non-  both  the  extent  or  duration  of  the 
residents  should  pay  a  greater  fee  than  license,  and  the  6um  to  be  paid  there- 
residents  for  certain  business  is  in  re-  for,  and  that  such  power  must  be  exer- 
straint  of  trade  and  illegal.  State  v.  cised  exclusively  by  the  common  coun* 
Orange,  50  N.  J.  L.  389.  cil  and  cannot  be^  delegated  by  i^  in 
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8.  Sistinction  Between  a  Power  to  Lieenae  and  a  Power  to  Tax. — 

When  a  municipal  corporation  is  given  the  power  to  license  use- 
ful trades  or  occupations,  it  cannot  use  the  license  as  a  tax  to 
raise  revenue,^  nor  is  it  authorized  to  entirely  prohibit  the  exer- 

whole  or  in  part,  to  any  other  person  This  question  was  also  carefully  Con- 
or authority.  C^m/are  Decorah  v.  Dun-  sidered  in  the  case  In  re  Wan  Yin,  22 
Stan,  38  Iowa  96.  Fed.  Rep.  701  (the  Laundry  License 
1.  ''Lloe]iM"aad**Taz." — In  the  lead-  case).  In  that  case  the  council  of 
ing  case  of  Ash  v.  People,  11  Mich.  Portland,  Oregon,  was  authorized  to 
347,  the  facts  were  as  follows:  The  "regulate"  wash  houses.  In  pursuance 
city  of  Detroit  established  a  market,  of  this  authority  an  ordinance  was 
and  passed  an  ordinance  requiring  per-  passed  requiring  the  proprietors  of  such 
sons  who  kept  a  meat  shop  outside  of  houses  to  take  out  a  license  quarterly,, 
the  market  to  take  out  a  license,  for  and  pay  therefor  the  sum  of  five  dol- 
which  a  fee  of  five  dollars  was  charged,  lars,  or  twenty  dollars  a  year.  The 
The  court,  on  sustaining  the  validity  of  court  held  that  while  the  council  had 
the  license,  said:  **The  power  to  license  power  to  require  the  license  as  a  means 
and  regulate  the  vending  of  meats  and  of  regulating  the  business,  the  sum 
vegetables  is  not  denied,  nor  is  its  chained  therefor  was  manifestly  so  far 
necessity  questioned.  The  health  of  in  excess  of  what  was  necessary  or 
the  city  demands  that  it  should  exist,  proper  for  that  purpose  that  it  must  be 
If  the  power  to  regulate  exists,  then  considered  a  tax,  and  that  the  ordinance 
the  city  has  the  power  to  prescribe  the  imposing  it  was  therefore  so  far  void, 
limits  within  which  the  traide  or  calling  In  delivering  the  opinion  of  the  courts 
shall  be  carried  on  without  license.  If  Deady,  J.,  said:  "When  an  express 
carried  on  elsewhere  the  ci^  may  re-  authority  to  license  is  given,  it  may  be 
quire  the  license  and  bond,  for  protec-  a  question  whether  it  is  intended  for 
tion  and  regulation;  and  may  require  the  purpose  of  revenue  or  regulation, 
such  reasonable  fee  as  will  compensate  But  as  a  municipal  corporation  has  no- 
either  partially  or  fully  for  the  addi-  authority  to  impose  a  tax  otherwise 
tional  expense  of  inspection  and  regu-  than  in  pursuance  of  an  express  grant 
lation  thereby  incurred.  The  market  of  power  to  that  eifect,  or  a  clear  and 
being  under  the  immediate  supervision  necessary  implication  from  an  express 
of  the  city  officers,  no  extraordinary  grant,  a  power  to  license  should  be 
expenses  need  be  incurred,  and  if  there  used  only  for  regulation,  unless  there 
were,  the  rent  of  the  stalls  is  consid-  is  something  in  the  language  of  the 
ered  a  compensation.  An  ordinance  of  grant,  or  the  circumstances  of  the  case, 
of  this  kind  does  not  in  fact  operate  clearly  indicating  that  it  was  also  in- 
unequally,  and  is  not  against  common  tended  to  be  used  for  the  purpose  of 
right  or  in  restraint  of  trade.  Nor  is  revenue.  Cooley  Taxn.  408.  But  where 
this  exaction  of  five  dollars  a  tax.  It  as  in  this  case,  the  power  to  license  is 
is  but  a  reasonable  compensation  which  not  expressly  given,  but  only  implied 
the  city  demands  from  those  who  will  as  a  means  of  regulating  the  subject,  it 
not  se^ll  in  the  public  market,  for  the  cannot  be  used  for  anything  else;  in 
additional  labor  of  officers,  and  ex-  other  words,  while  the  power  to  license 
penses  thereby  imposed.  If  it  be  a  con-  may  be  inferred  from  the  power  to 
ceded  that  the  city  may  demand  a  sum  regulate,  tlie  power  to  tax  cannot;  and 
sufficient  to  defray  the  expense  of  this  is  candidly  admitted  by  the  learned 
making  out  the  license,  it  is  difficult  to  counsel  for  the  respondent.  It  follows 
conceive  why  it  may  not  also  demand  that  if  the  sum  required  of  the  petl* 
enouffh  to  pay  all  the  expense  attend-  tioner  by  this  ordinance  is  intended  for 
ing  the  supervision  of  the  trade  at  the  revenue,  and  not  merely  regulation,  the 
place  licensed.  As  we  regard  the  sum  same  is  so  far  void.  A  fee  may  be  re- 
exacted  as  a  reasonable  fee  for  the  in-  quired  for  a  license  issued  merely  as  a 
demnity  of  the  city,  and  not  as  in  any  means  of  regulation,  but  the  amount 
sense  a  tax,  we  do  not  deem  it  expe-  must  not  be  more  than  is  necessary  to 
dient  to  discuss  the  further  question  of  cover  the  cost  of  issuing  the  license  and 
the  extent  of  the  power  of  the  city  to  the  incidental  expenses  attending  the 
exact  license  fees  or  the  limits  of  such  regulation  of  the  business.  But  the 
power."  presumption  is  that  the  fee  prescribed 
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is  reasonable,  unless  the  contrary  council  in  question  might  impose  such 
plainly  appears.  Cooley  Taxn.,  40&-  terms  or  charge  such  sum  for  such 
410;  Dill.  Mun.  Corp.  (3d  ed.)  ^  358.  license  as  to  it  might  seem  just  and 
...  It  only  remains  to  considler  reasonable,  or  expedient.  And  this  is, 
whether  the  sum  of  twenty  dollars  a  in  effect  if  not  in  form,  a  power  to  tax 
year,  payable  quarterly,  is  a  license  fee  the  licensed  occupation.  But  here 
or  a  tax;  a  reasonable  sum  imposed  on  there  is  not  even  an  express  power  to 
the  petitioner  to  meet  the  probable  ex-  license;  it  is  only  implied  from  the 
penses  of  the  regulation,  or  an  arbi-  power  to  regulate,  and  can  only  be 
trary  one  for  the  purpose  of  revenue,  used  for  that  purpose.  All  things  con- 
It  is  difficult  to  see  how  there  can  be  sidered,  it  is  apparent  that  the  sum  re- 
any  special  or  extraordinary  expenses  quired  to  be  paid  the  city  for  this 
dependent  upon  this  regulation,  except  license  is  far  beyond  any  special  ex- 
that  for  issuing  and  recording  the  penses  that  it  may  incur  on  account  of 
license,  and  certainly  the  sum  of  one  the  regulation  to  which  it  pertains; 
dollar  is  amply  sufficient  for  that  If  and  it  is  quite  clear  from  this  fact,  as 
the  license  and  fee  therefor  is  merely  well  as  the  time  and  manner  of  its  pay- 
required  as  a  means  of  regulation,  there  ment,  that  this  sum  is,  ia  effect,  a  tax, 
is  no  use  of  going  to  the  trouble  and  and  was  so  intended.  This  beins  so, 
•expense  of  repeating  the  operation  four  the  ordinance  is  so  far  void,  and  the 
times  a  year.  An  annual  license  is  petitioner  is  restrained  of  his  liberty 
sufficient  for  all  purposes  of  regulation,  without  due  process  of  law,  contrary  to 
and  nothing  more  is  usually  required  the  constitution  of  the  United  States.'* 
for  that  purpose.  But  the  provision  re-  A  village  having  power  to  control, 
quiring  the  license  to  be  taken  out  regulate  and  license  water  crafl  may 
•quarterly  is  strongly  suggestive  of  require  the  owners  of  skiffs  and  row- 
revenue  rather  than  regulation.  There  boats  to  obtain  a  license  before  letting 
is  nothing  in  the  business  or  proposed  their  skiffs  and  rowboats  for  hire.  And 
regulations  for  which  the  city  is  likely  to  five  dollars  per  annum  for  a  license  is 
incur  any  special  expense.  The  provi-  not  unreasonable.  Poyer  v.  Desplaines, 
sions  concerning  the  register  and  drain-  22  111.  App.  576. 

age  are  simple  matters,and  do  not  require  An  ordinance  charging  an  annual  fee 
any  addition  to  its  police  force,  while  of  forty  dollars  upon  a  hack  is  invalid, 
the  provision  requiring  connection  to  Jackson  v.  Newman.  59  Miss.  385. 
be  made  with  a  sewer  or  cesspool  for  A  city  authorized  by  its  charter  to 
the  purpose  of  drainage  is  nothing  license  and  regulate  auctions  and  auc- 
more  than  is  or  ought  to  be  applicable  tioneers  has  not  the  right  to  impose  a 
to  every  house  in  the  city.  In  Ash  v,  license  fee  of  $300.  As  a  police  regu- 
People,  1 1  Mich.  347,  it  was  Jkeld  lation  such  a  fee  is  unreasonable;  if  in- 
that  the  council  of  Detroit,  under  tended  for  revenue,  it  is  unauthorized, 
the  power  to  license  and  regulate  the  Mankato  v.  Fowler,  32  Minn.  364. 
sale  of  meats,  might  charge  a  fee  of  Where  a  municipal  corporation  has 
five  dollars  for  each  license,  for,  as  I  in-  the  power  to  prohibit  the  doing  of  a 
fer,  the  period  of  one  year.  And  the  thing,  and  also  the  power  to  license  the 
fee  in  this  case  should  certainly  be  no  thing  to  be  done,  the  license  fee  de- 
more  than  in  that.  In  Duckwall  v.  manded  by  ordinance  for  doing  it  is  not 
New  Albany,  25  Ind.  283,  it  was  keid  a  tax,  but  a  price  paid  for  the  privilege, 
that  the  defendant  under  the  power  *to  Note  to  Anderson  v.  Brewster,  44  Ohio 
rebate'  ferries  having  a  landing  within  St.  440. 

its  limits,  could  not  char^  a  fee  of  $300  A  Kentucky  statute  authorized  a  cer- 

for  a  license  therefor.     Now  $300  per  tain  city  to  g^rant  licenses  to  specified 

annum  for  a  license  to  nm  a  ferry  on  persons  to  carry  on  their  trades,  and 

the  Ohio  river  at  New  Albany,  in  1865,  to  provide  by  ordinance  penalties  for 

was  probably  a  smaller  compensation  their  carrying  on  business  without  such 

relatively  than  twenty  dollars  a  year  for  license    (act    March  iSth,    1882,  $  10, 

Iceeping    a  wash    house    in    Portland,  subs.  36;   acts   1881,  p.    817);  and  in 

There  are  other  cases,  as,  for  instance,  granting  such  license  to  charge  such 

Boston  V.  Schaffer,  9  Pick.  (Mass.)  415,  sum  as  the  city  should  *^deem  fit  and 

■and  Burlington   v,  Putnam    Ins.  Co.,  reasonable"  (subs.  37).   The  court  held 

31  Iowa  102,  in  which  comparatively  that  the  city  was  therebj'  authorized  to 

nigh  fees  have  been  sustained;  but  there  require    licenses   and   charge  therefor 

the  power  to  license  was  backed  by  the  fees,  not  only  to  cover  the  labor  of  is- 

further   provision  that    the  municipal  suing  them,  but  as  a  means  of  taxation. 
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cise  of  the  trade  or  occupation  by  any  excessive  license  fee ;  * 
nor  can  a  city  discriminate  in  favor  of  any  class  of  persons  in  the 
same  business.' 

4.  Hanner  of  Impoiiiig  Municipal  liceniea. — When  a  municipal 
corporation  is  duly  authorized  to  exact  licenses,  the  power  can 
only  be  exercised  by  the  passage  of  an  ordinance  specifying  the 
details  necessary  to  be  pursued.' 

5.  YariouB  Kinds  of  Mnnidpal  Lioeniet — {d)  Entertainments, — 
Municipal  corporations  are  usually  given  the  power  to  require 
licenses  for  public  entertainments,  such  as  theatrical  exhibitions^ 
operas,  minstrel  shows,  public  dancing,  circuses,  etc.^ 

Adams  Exp.  Co.  v.  Owensborough,  85  (Va.)  ^67;  Carter  v.  Dow,  16  Wis.  398; 

Ky.  365.  Municipalitv  No.  2  v.  Dubois^  10  'La^ 

See  generaUj  on  the  reasonableness  An.    56;    Bright    v.   McCuIlough,  27 

of  ordinances  requiring  licenses,  North-  Ind.  223. 

ern    Liberties  v.   Northern    Liberties  1.  Ex  parte  Burnett,  30  Ala.  461; 

Gas  Co.,   12   Pa.   St.  318;   Buffalo  v,  Craig  v.  Burnett,  32  Ala.  728;  Burling- 

Webster,  10  Wend.  (N.  Y.)  99;  Mayor  ton    v.    Putnam    Ins.    Co.,    51    Iowa 

etc.  of  Hudson  v,  Thorne,  7  raige  (N.  102;  Kitson  v,  Majror  etc.  of  Ann  Ar- 

Y.)   261;    Stokes    V.    New    York,    14  bor,  26  Mich.  32  c;  Mason  v.  Lancaster, 

Wend.     (N.    Y.)    87;    Burlington    v.  4  Bush  (Ky.)  406;  Kniper  v,  Louisville^ 

Bumgardner,    42     Iowa    673;     Com.  7  Bush  (Ky.)  509;  People  v.  Martin, 

V,  Stodder,  2  Cush.   (Mass.)  562;  St.  9  Pac.  C.  L.  J.  90. 

Paul  V.  Traeger,  25  Minn.  248;  Corn-  2.  Thus    an     ordinance    permitting 

vallis  V,  Canile,  10  Oregon  139;  Dun-  owners  of  a  meat  shop  in  one  part  of  a 

ham  V.  Rochester,  5  Cow.  (N.  Y.)  462;  city    to    sell    from    their    shops    and 

Barling  v.  West,  29  Wis.  314;  Burling-  wagons,  and  restricting  those  in  other 

ton  V.  Lawrence,  42  Iowa  681;  Chicago  parts  to  selling  from  their  shops  alone, 

P.  &  P.  Co.  V.  Chicago,  88  111.   221;  was  held  to  create  an  unjust  discrimi- 

State  V.  Clarke,  54  Mo.  17;  St.  Paul  v,  nation.    St.  Louis  v.  Spiegel,  90  Mo. 

Dow,  37  Minn.  20;  St.  Paul  v,  Dow,  18  587. 

Am.  &  Eng.  Corp.  Cases  479;  Vosse  In  Ex  parte  Frank,  52  Cal.  606,  it 
V.  Memphis,  9  Lea  (Tenn.)  294;  s.  c,  was  held  that  a  greater  fee  could  not  be 
2  Am.  &  Eng.  Corp.  Cases  16;  Young-  required  of  persons  selling  goods  which 
blood  V.  Sexton,  32  Mich.  406;  Sweet  are  outside  of  the  city,  than  of  those 
V.  Wabash,  41  Ind.  7;  Freeholders  of  selling  the  same  class  of  goods  in  the 
Essex  V.  Barber,  2  Halst.  (N.J.)  64;  city,  or  in  transit  to  it. 
Carroll  t;.  Mayor  etc.  of  Tuscaloosa,  12  The  Louisiana  constitution  pro- 
Ala.  (N.  S.)  173;   Benson  v,  Hoboken,  vides   that    "taxation    shall    be    equal 


33  N.  J.  L.  280;  People  v.  Thurber,  13  and  uniform  throughout  the  State. 
111.  557;  Mount  Carmel  v.  Wabash  Co.,  This  clause  is  complied  with  if  all  pei 
50  111.  6q;  Knifer  v,  Louisville,  7  Bush    sons  engaged  in  the  same  business  are 


(Ky.)  599;  Smith  v.  Madison,  7  Ind.  8;  taxed    alike.     Municipality    No.  2  v. 

Mayor  etc.  of  Columbia  v.  Beasly,  i  Dubois  (tax  on  livery  stable  keepers),. 

Humph.     (Tenn.)  232;    Intendant  etc.  10    La.    An.  56;   Meriam  v.  New  Or- 

of  Greensborough  v.  MuUins,  13  Ala.  leans,    14  La.    An.  318;  New  Orleana 

341;    State   V,  Roberts,    xi   Gill    &  J.  v.  Kaufman,  29  La.  An.  283;  New  Or- 

(Md.)  506;  City  Councils  v,  Ahrens,  4  leans  v,  Staiger,  10  La.    An.  68;  New 

Strobh.  (S.  Car.)  241;  Kip  t;.  Paterson,  Orleans    v.    Bank,    10    La.   An.  735; 

2  Dutch.  (N.J.)  298;  Bennett  V.  People,  Charity   Hospital    v.   Stickney,  2  La^ 

30  111.   389;   Cincinnati  v.  Bryson,   15  An.  550. 

Ohio  625;  St,  Louis  v.  Boatmen's  Ins.  Courts    will    not    review  municipal 

Co.,  47   Mo.   150;   Home   Ins.   Co.  v,  discretion    in    imposing    license    feea 

Augusta,  50  Ga.  C43;  Walcott  v.  Peo-  where  it  has  not  been  abused.     Van 

pie,  17  Mich.  68;  Kitson  v.  Mayor  etc.  Baalen  7;.  People,  40  Mich.  258. 

of  Ann  Arbor,  26  Mich.  325;  Gilkeson  8.   Bull  v,  Quincy,  9  111.  App.   127; 

V.  Frederick  Co.,  13  Gratt.  (Va.)  577;  Bills  v,  Goshen,  117  Ind.  221. 

Slaughter    v.    Com.,   13  Gratt.   (Va.)  4.  Impromiitn  oharactarlsations, held 

767;    Ould    V.    Richmond,  26    Gratt.  for  successive  evenings  in  a  public  hall» 
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{b)  Vehicles. — Municipal  licensesare  usually  required  for  various 

vehicles  using  the  streets  of  a  city,  and  often  for  drivers  and 
teamsters.* 

for  an  admission  fee,  are  dramatic  en-  tion — Harris    v.    Com.,  8i     Va.    240; 

tertainments.     State  v.   Miller,  93  N.  but  in   Reg.  v,  Tuci&er,   L.   R.,  2   Q^ 

Car.  511.  B.  Div.  417,  it  was  held  that  a  skat- 

A  mlnitrel  show  may  be  given  under  ing  rink,  where  a  band   played  while 

a  theatrical  license.     Shelby  Co.  Tax-  parties  skated,  was  within  the  British 

ing  Dist.  V,  Emerson,  4  Lea  (Tenn.)  statute. 
3x2.  TninMlng. — Under  a  statute  requiring 

A  «i^ti<<<wg  BdiocKl  for  teaching  danc-  a  license  for  stage  entertainments,  it 
ing,  where  an  admission  fee  is  charged,  held  that  tumbling  was  not  an  enter- 
is  not  a  public  show,  amusement  or  ex-  tainment  of  the  stage.  Rex  v.  Handy, 
hibition.     Com.    v.     Gee,     6     Cush.  6  Term  R.  286. 

(Mass.)  174.    See  also  State  v.  Tilley,        Slelglit  of  Hand  Faats.~In  an  indict- 

9  Oregon  125.  ment  against  one  for  exhibiting  sleight 

A  statute  requiring  license  for  any  of  hand  feats  without  license,  under  the 
house,  room,  garden  or  other  place  Alabama  code,  it  is  not  necessary  to 
kept  for  public  dancing,  music  or  other  allege  that  the  exhibition  was  for  profit 
public  entertainment  of  like  kind,  ex-  Pike  v.  State,  35  Ala.  419.  See  gen- 
tends  to  houses  kept  for  private  danc-  erally  Wallack  v.  Mayor  of  N.  Y .,  3 
ing,  and  not  to  public  places  only —  Hun  (N.  Y.)  84;  Mabrr  v,  Tarver,  1 
Clark  V,  Searle,  i  Esp.  25;  and  it  is  not  Humph.  (Tenn.)  94;  Trapp  v.  White, 
necessary  that  the  party  keeping  it  35  Tex.  387;  Germania  v.  State,  7  Md. 
should  take  money  at  the  door — Archer  i ;  Orton  v.  Brown,  35  Miss.  426;  Sears 
V.  Willingrice,  i  Esp.  25;  Gregory  v.  v.  West,  i  Murph.  (N.  Car.)  291; 
Tuffs,  6  C.  &  P.  271;  Trailing  v,  Mes-  Hodges  t;.  Nashville.  2  Humph.  (Tenn.) 
senger,  16  L.  T.,  N.  S.  494  C.  P.  61;    Robertson    v.   Heneger,  5   Sneed 

Concerts. —  The    requirement  of  the  (Tenn.)  257;  Orton  v.  Brown,  35  Miss. 

New  York  City  Consolidation  act,  that  426;  Jacko  v.  State,  22  Ala.  73;  Boston 

places  of  amusement  shall  be  licensed  v,  Schaffer,9  Pick.  (Mass.)  415;  Baker 

and   regulated   includes  all  classes  of  v.  Cincinnati,  11  Ohio  St.  534;  State  v. 

public  exhibitions,  such  as  are  usually  Bowers,  14  Ind.  195;  Soc.  lor  Reform 

conducted  upon  a  stage  for  theobserva-  etc.  v.  Diers,  10  Abb.  Pr.  (N.  Y.)  216; 

tion  and  amusement  of  the  public.     It  Com.    v.  Gree,  6  Cush.   (Mass.)    174; 

includes  a  place   where    concerts  are  Gillman  v.  State,  55  Ala.  248. 

S'ven    upon    a    stage.     Mayor  etc.   of        1.  A  dray  run  by  a  merchant  from  his 

ew  York  v,  Eden  Musee  American  store  to  the  depot  for  the  accommodation 

Co.,  102  N.  Y.  593.  of   his    customers,    is    run    for    profit 

The  Louisiana  act  of  1882,  imposing  although  no  charge  is  made  for  its  use. 

a  license  for  keeping  a  place  for  con-  Knoxville  v,  Sanlord,  13  Lea  (Tenn.) 

cert,  dancing  and  variety  performances,  545. 

is    constitutional.    State     v.     Schon-        Street  oar   driyera    are    within  the 

hausen,  37  La.  An.  42.  terms  of  a  statute  which  gives  authority 

Tlieatroe. — The  granting  of  licenses  to  require  licenses  of  hackmen,  omni- 

for  theatres,  concerts^  saloons,  etc.,  in  bus  drivers,  and  "all  others  pursuing 

Philadelphia  is,  by  Pennsylvania  act  of  like  occupations."    AUerton  v.  Chicago, 

May  22nd,  1879,  within  the  discretion  9  Biss.  (U.  S.)  552. 
of  the  mayor.    An  application  for  a        A  street  iprinldtng  cart  is  a  public 

license  must  satisfy  the  mayor  of  the  vehicle.     St.  Louts  v.  Woodruff,  4  Mo. 

propriety  and  morality  of  the  enter-  App.  169.     Under  a  charter  giving  au- 

tainment.     Upon  appeal  to  the  quar-  thority   to  license  wagons    and   other 

ter   sessions,  under  the  act,   the  case  vehicles  conveying  loads  in  the  city,  to 

will  not  be  heard  de  novoy  but  enquiry  prescribe  the  width  of  tire  and  weight 

will  be  made  merely  as  to  whether  the  of  loads,  and  rates  of  carriages,  the  city 

mayor  exercised  a  fair  legal  discretion,  is  limited  by  the  latter  clause,  and  can 

Stedman*s  Appeal,  14  Phila.  (Pa.)  376.  only  require  a  license  tax  of  those  who 

grating  Rink.  —  Keeping    a    skating  carry  goods  for  hire.    Joice  v.  East  St. 
rink,  where  an  admission  is  charged,  Louis,  77  111.  156. 
with  an  additional  charge  for  skating,        Wagona.  —  Where  an  ordinance  re- 
is  not  a  public  performance  or  exhibi-  quires  licenses  from  hackney  coaches^ 
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{c)  Markets.-^Undcr  the  police  power,  cities  are  usually  au- 
thorized to  pass  ordinances  regulating  niarkets,  and  in  the  exer- 
cise of  such  authority  they  may  exact  licenses.* 

carriages,  omnibuses  and  dra^s,  a  com-  fee.     St.  Paul  v.  Traeger,  25  Minn.  248; 

plaint  describing  the  vehicle  as  "a  cer-  Kip  v.  Paterson,  26  N.  J.  L.  208;  Mays' 

tain  wagon  drawn  by  four  horses,  and  v.  Cincinnati,  i    Ohio   St  2^;   Dun- 

used  in  the  transportation  of  property,  ham  v,  Rochester,  5  Cow.  (N.  Y.)  462. 
transferring  goods  of  grocers  and  mer-        Under  an  authority  to  license  meat 

chants,"  is  bad  as  not  describing  any  stores,  it  was  held  that  an  ordinance 

vehicle    which    was    required    to    be  could  not  require  a  separate  license  to 

licensed.     Snyder  v.  North,  Lawrence,  sell  fish  or  game.     Vosse  v,  Memphis, 

8  Kan.  82.  9    Lea    (Tenn.)     294.      This    applies 

Omalbofei.  —  A  power  to  license,  tax  where  there  is  a  universal  custom  to 

and  regulate  hackney  coaches,  omni-  combine  the  two  acts  in  one  business, 

buses,  etc.,  does  not  authorize  a  citj'  to  but  a  limited  custom  will  not  have  this 

limit  the  power  to  run  omnibuses  to  effect.     Savannah  v.  Feeley,  66Ga.  31. 

one  person.    Logan  v,  Pyne,  43  Iowa  See  also  Barton  v.  Morris,  10  Phila. 

524.  (Pa.)  360;  State  v.  Yearby,  82  N.  Car. 

FriTate  Valdolet. — In  St.  Charles  v.  561 ;  St.  Louis  v,  Spiegel,  8  Mo.  App. 

Nolle,  51   Mo.  122  it  was  keid  that  a  478. 

city  has  no  authority  to  impose  a  license        An  ordinance  may  impose  the  coUec- 

tax  upon  wagons  of  outside  residents,  tion  of  a  certain  sum  from  parties  occu- 

coming  to  the  city  and  going  out  again,  pying  stands  in  a  market  place,  and  is 

But  see  Commrs.  of  Edenton  v.  Cape-  lawful,  and  may  be  enforced.  Mayor  etc. 

heart,    71  N.   Car.    i,i;6;   Frommer  v.  of  Cincinnati  v,  Buckingham,  10  Ohio 

Richmond  31  Gratt.  (Va.)  646.  257.    Such  sum  may  be  imposed    by 

The  power  to  license,  tax  and  regulate  licenses  issued  for  that  purpose  under 

horse  railroads,  hackney  carriages,  om-  an   ordinance.     Hatch   v.    Pendergast, 

ntbuses,  carts,  drays  and  other  vehicles,  15  Md.  251. 

and  to  fix  the  rates  to  be  charged  for        On  the  general  question  of  the  right 

carriages  of  persons  and  the  wagonage,  of  municipal  corporations  to  regulate 

cartage  and  drayage  of  property,  does  markets,  Chief  Justice  Black,    in 

not  authorize  a  license  tax  upon  the  Wartman  v.   Philadelphia,  33  Pa.  St. 

owners  ofvehicles  used  for  their  own  pri-  202,  said:  **The  necessity   of  a  public 

vate  business — St.    Louis  v.  Grone,  46  market,  where  the  producers  and  con- 

Mo.  574;  but  a  person  who  resides  out  of  sumers    of  fresh    provisions    can     be 

the  city,  but  rides  into  the  city  every  day  brought  together  at  stated  times  for  the 

to  Ills  business  in  his  carriage  may  be  purchase  and  sale  of  those  commodities, 

required  to  pay  license  on  his  carriage,  is  very  apparent.      There  is    nothing 

Biddle  v.  Phila.  R.  Co.,  i  Pitts.  (Pa.)  which  more  imperatively  requires  the 

79;  Bates  V.  Mobile,  46  Ala.  158.  constant  supervision  of  some  authority 

mik  Dealers. — Under  the  charter  of  which     can    regulate     and  control  it. 

Syracuse,  N.  Y.,  the  city  may  prohibit  Such  authority  in  this  country  is  sel- 

by  ordinance  the  peddling  and  deliver-  dom,  if  ever,  vested  in  individuals.     It 

ing  of  milk  from  vehicles  in*  the  streets  can  never  be  so  well  placed  as  when  it 

by  unlicensed  persons,  notwithstanding  is  put  into  the  hands  of  the  corporate 

the    charter  of  the   Onondaga    Milk  officers  who  represent  the  people  tm- 

Association.     People  v.  Mulholland,  82  mediately  interested.   A  municipal  cor- 

N.  Y.  324;  8.  c,  37  Am.  Rep.  568.  poration,  comprising  a  town   of   any 

Teamster. — A  tax  upon  the  occupa-  considerable  magnitude,  without  a  pub- 

tion  of  a  teamster  is  not  warranted  be-  lie  market  subject  to  the  regulation  of 

cause  a  person   may  in  an  emergency  its  own  local  authorities,  would  be  an 

haul  a  few  loads  for  another,  if  it  is  not  anomaly  which  at  present  has  no  exist- 

his  calling.    Collingville  r.  Cole,  78  III.  ence  among  us.    The  State  might  un- 

114.  doubtedly  withold  from   a  town  or  a 

1.  Marketai. — Authority    to   regulate  city  the  right  to  regulate  its  markets, 

markets  will  not  authorize  the  passage  but  to  do  so  would  be  an  act  of  mere 

of  an    ordinance   to    prohibit     every  tyranny,   and  a  gross  violation  of  the 

farmer,  gardener  or  person  producing  principle  universally   conceded    to  be 

vegetables,  from  selling  the  same  in  the  just,  that  every  community,   whether 

streets  without  paying  an  annual  license  large  or  small,  should  be  permitted  to 
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{d)  Insurance  Companies. — In  some  of  the  States,  cities  are 
authorized  to  impose  a  license  tax  upon  foreign  insurance  com- 
panies doing  business  within  their  limits.^ 

{e)  Ferries, — Under  the  police  power,  municipal  corporations 
may  impose  a  license  tax  upon  ferries.^ 

control,  in  their  own  way,  all  those  act  prohibiting  such  action,  although  it 
things  which  concern  nobody  but  them-  does  not  do  so  expressly.  Aetna  Fire 
selves.  The  daily  supply  of  food  to  Ins.  Co.  v.  Reading,  119  Pa.  St.  417. 
the  people  of  a  city  is  emphatically  In  Kansas  a  constitutional  provision 
their  own  affair.  It  is  true  that  the  which  requires  that  *Hhe  legislature 
persons  who  bring  provisions  to  the  shall  provide  for  a  uniform  and  equal 
market  have  also  a  sort  of  interest  in  it,  rate  of  assessment  and  taxation"  does 
but  not  such  an  interest  as  entitles  them  not  prohibit  it  from  authorizing  muni- 
to  a  voice  in  its  regulation.  The  laws  cipailties  to  require  a  license  from  for- 
of  a  market  (I  am  now  using  the  word  eign  insurance  companies.  Leaven- 
in  its  larger  sense)  are  always  made  by  worth  v.  Booth,  15  Kan.  637;  2  Dillon 
the  persons  who  reside  at  the  place,  on  Mun.  Corp.  739. 
and  that  whether  they  be  buyers  or  2.  Ferries. — This  question  was  con- 
sellers.  It  is,  therefore,  the  common  sidered  in  Wiggins  Ferry  Co.  v.  Bast 
law  of  Pennsylvania,  that  every  mu-  St.  Louis,  107  U.  S.  365,  r^verjtir^s.c., 
nicipal  corporation  which  has  power  to  102  III.  560,  where  the  State  of  niinois 
make  by-laws  and  establish  ordinances  had  authorized  the  city  of  East  St. 
to  promote  the  general  welfare,  and  Louis  to  impose  a  license  tax  upon  a 
preserve  the  peace  of  a  town  or  city,  ferry  over  the  Mississippi  river.  The 
may  fix  the  time  or  places  of  holding  Supreme  Court  of  the  United  States 
public  markets  for  the  sale  of  food,  and  sustained  the  tax.  Mr.  Justice 
make  such  other  regulations  concerning  Woods,  in  delivering  the  opinion  of  the 
them  as  may  conduce  to  the  public  in-  court,  said:  '*The  power  of  the  State  of 
terest.  We  take  this  to  be  the  true  rule,  Illinois  to  authorize  any  city  within  her 
because  it  is  necessary  and  proper,  in  limits  to  impose  a  license  tax  on  trades 
harmony  with  the  sentiments  of  the  or  callings  generally,  especially  those 
people,  universally  practiced  by  the  which  are  quasi  public,  cannot  be  dis- 
towns,  and  universally  submitted  to  by  puted.  Draymen  may  be  compelled  to 
the  residents  in  the  countrj'.'*  pay  a  license  tax  on  every  dray  owned 

1.  Inaiiranca  Ck>inpanlei. — Thus  the  by  them,  hackmen  on  every  hack,  tav- 
city  of  Springfield,  Illinois,  under  its  ern  keepers  on  their  taverns  in  propor- 
charter,  granted  in  1874,  has  authority  tion  to  the  number  of  the  rooms  which 
to  impose  a  license  tax  of  two  per  cent,  they  keep  for  the  accommodation  of 
upon  all  premiums  received,  and  con-  guests.  We  do  not  think  that  the  con- 
tracted to  be  received,  from  foreign  in-  stitution  of  the  United  States,  by  the 
surance  companies  doing  business  in  section  which  prohibits  a  State  from 
the  city,  and  to  impose  a  penalty  for  its  laying  a  duty  of  tonnage,  protects  the 
nonpayment.  Walker  v.  Springfield,  keeper  of  a  ferry  from  a  similar  tax  upon 
94  111.  364.  See  Chicago  v.  James,  44  111.  the  boats  which  he  employs.  Whether 
479 — but  the  Illinois  act  of  1879  does  not  a  license  fee  is  exacted  under  the  power 
permit  cities  to  require  licenses  of  to  regulate  or  the  power  to  tax  is  a  matter 
foreign  insurance  companies.  Chicago  of  indifference,  if  the  power  to  do  either 
V,  Phcenix  Ins.  Co.,  126  III.  276;  s.  c,  exists.  The  license  fee  exacted  is,  in 
26  111.  App.  650;  Chicago  v.  Case,  26  effect,  laid  upon  the  business  of  keep- 
111.  654.  See  also  Blackmer  v.  Royal  ing  a  ferry,  for  it  is  not  laid  upon  all 
Ins.  Co.,  1x5  Ind.  291.  boats  owned  by  the  ferry  keeper,  but 

In  Missouri  cities  are  authorized  to  only    those  plying  between    the    two 

enact  ordinances  to  require  licenses  of  banks  of  the  river,  and  is  graduated  by 

insurance  companies,  by   §  4644,  Rev.  the  number   of   boats  used  by  them. 

Stat,  of  Missouri,  although  a  tax  is  im-  The  exaction  of  this  license  feels  iden- 

posed  on  their  net  income.     St.  Joseph  tlcal  in  kind  with  the  imposition  upon  a 

V.  Ernst,  95  Mo.  360.  proprietor  of  hacks  and  express  wagons 

An  act  giving  authority  to  cities  to  for  a  specified  sum  for  every  vehicle 

require    license  from  insurance    com-  owned  by  him  and  used  in  carrying 

panies   will  repeal   by  implication  an  passengers  or  baggage  and  merchandise 
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if)  Professions  and  Occupations, — In  many  States,  municipal 
corporations  are  authorized  to  impose  a  license  tax  upon  persons 
engaged  in  the  practice  of  a  profession  or  in  any  occupation  for 
profit.* 

(^)  Miscellaneous. — Licenses  of  a  miscellaneous  character  are 
granted  by  various  municipal  corporations  according  to  the  needs 
or  customs  of  the  locality.  Thus  municipal  licenses  ^  are  some- 
times required  to  be  taken  out  for  dealing  in  gunpowder  and 
guncotton,  for  storing  and  refining  petroleum,  for  cleansing 
privies,  and  by  pawnbrokers,  by  passenger  railways  for  their 
cars ; '  by  traders  in  glass,  rags  and  other  refuse ;  by  itinerant 
medical  practitioners ;  by  vendors  of  merchandise ;  by  hawkers 
and  peddlers;  by  persons  wishing  to  extend  wharves  into  the 
river,  etc. 

Municipal  licenses  are  sometimes  required  from  auctioneers, 
bill  posters,  house  movers,  undertakers,  owners  of  vehicles,  pawn- 
brokers, sewer  tappers,  astrologers  and  fortune  tellers ;  keepers 

from   East  St.  Louis    by  way  of  the  Mo.  App.  453;  St.  Louis  v.  Sternberg, 

bridge  connecting  those    cities.      See  69  Mo.  289;    Lanier  v.  Macon,  59  Ga. 

also  Braun  v.  Chicago,  no  111.  186.  107;  Wilder  t*.  Mayor  etc.  of  Savan- 

In    Burlington    etc.    Ferry    Co.    v,  nah,  70  Ga.  760;   bakers^  Mayor  etc. 

Davis,  48  Iowa  133,  it  was  held  that  of  Mobile  v,  Yuille,  3  Ala.  137;    book 

power    to  grant  or  refuse  licenses  to  canvassers,   Warren  v.  Geer,  117   Pa. 

keepers  of  ferries,  empowers  the  city  to  St.   207;  scavengers,   Vandine's    Case, 

grant  an  exclusive  license.  6  Pick.    (Mass.)    187;    puhliskers    of 

An  ordinance  prohibiting  all  persons  newspapers.  In   re  Jager,  29   S.   Car. 

from .  ferrying  without  a  license  from  438;   merckants,  Newton  v.  Atchison, 

the  mayor,  and  requiring  a  fee  of  fifty  31  Kan.  151;  Keeley  v,  Atlanta,  69  Ga. 

dollars  therefor,  was  sustained  against  58^;  Wildfer  v.  Mayor  etc.  of  Savan- 

the  objections  that  there  wa%  no  power  .  nan,  70  Ga.  760;  Cairo  v,  Bross,  zoi  111. 

to  prohibit  ferrying  without  a  license,  475. 

and   that  the    license   fee  was  a  tax.  BaakAra. — State  v.  Columbia,  6  Rich. 

Chllvers  t/.  People,  11   Mich.  43.      See  (S.  Car.)  404;    New  Orleans  v,  N.  O. 

also  on  the  subject  of  municipal  control  Sav.  Inst.,  32   La.  An.    527;  New  Or- 

of  ferries,  In  re  Fay,  15  Pick.  (Mass.)  leans  v.  Metropolitan   lioan  etc.  Bank, 

243;  Minture  v.   Larue,   23   How.  (U.  31  La.  An.  10. 

S.)  435;  Harrison  v.  State,  9  Mo.  526;  Keepers  of  BOUard  TaUee. — Metz  v. 
Fonnery  f .  Gregoire,  16  How.  (U.  S.)  Com.,  2  Mete.  (Ky.)  14;  Lewellen  v. 
CK4;  East  Hartford  v.  Hartford  Bridge  Lockharts,  21  Gratt.  (Va.)  570;  Bur- 
Co.,  10  How.  (U.  S.)  511;  McEwen  v.  lineton  v,  Lawrence,  42  Iowa  681; 
Taylor,  4  G.  Greene  (Iowa)  532;  Wtnooski  v.  Gokey,  49  Vt.  282. 
O'Neill  V,  Police  Jury,  21  La.  An.  506;  Keeper!  of  Qambllng  Homes. — Wash- 
Aikin  v.  Western  R.  Co.,  20  N.  Y.  ineton  v.  State,  i^  Ark.  752;  Tanner «. 
3^0;  Duckwall  f.  New  Albany,  25  Ind.  Albion,  c  Hill  (N.  Y.)  121;  State  v. 
283;  Jefferson ville  v,  Jeffersonville  etc.  Hay,  29  Me.  457;  State  v.  Freeman,  38 
Ferry  Co.,  27  Ind.  100;  Benson  v,  N.  H.  426;  Com.  v.  Colton,  8  Gray 
Mayor  etc.  of  New  York,  10  Barb.  (N.  (Mass.)  488;  Carrier  v.  Brannan,  3 
Y.)  223;  U.  S.  V.  Fanning,  Morris  Cal.  328;  People  v.  Raynes,  3  Cal.  366; 
(Iowa)  348;  Shallcross  t;.  Je&rson ville.  State  v.  Lindsay,  34  Ark.  372. 


26  Ind.  193;  Conner  7;.  New  Albany,  i         %.  For  the  requirements  as   to  mu- 

"  \  (Ind.)  43;  ~  ~  _  . 

Wend.   (N.    Y.)   628.     See    generally    ordinances  of  the  citj' or  town  must  of 


Blackf.  (Ind.)  43;  Costar  v.  Brush,  25    nicipal  licenses  in  various  localities  the 


FsRRiBS,  vol.  7,  p.  941.  course  be  examined;  those  made  neces- 

1.  lUaeellaneoas  OconpatloiM. — Thus  sary  in  the  city  of  Philadelphia  are  set 

lawyers    may     be    required    to     take  out  as  an  example, 

out  licenses. '  St.  Louis  v.  Sternberg,  4  8.  Btreet  Ballwaye. — See    Frankford 
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of  dance  houses,  dancing  schools  and  ball  rooms;  vendors  of 
gunpowder  and  keepers  of  shooting  galleries ;  street  musicians, 
keepers  of  intelligence  offices,  keepers  of  dogs,^  and  from  nu- 
merous other  persons.^ 

TL  SXAL  Estate  Law — 1.  D«fi2iiti0it — License,  as  a  term  of 
real  estate  law,  is  an  authority  to  do  a  particular  act  or  series  of 
acts  upon  another's  land  without  possessing  any  estate  therein.^ 

etc.  R.  Co.  V.  Philadelphia,58  Pa.  St.119;  interest  in  the  land.    If  A  agrees  with 

Johnson  v,  Philadelphia,  60  Pa.  St.  445;  B  that  he  may  enter  upon  his  land  and 

North  Hudson  R.  Co.  v,  Hoboken,  41  occupy  it  for  a  year,  that  is  not,  prop- 

N.  J.  L.71;  Mayor  etc.  of  N.   Y.   v,  erly  speaking,  a  license  merely;  it  is 

Avenue  K.  Co.,  32  N.  Y.  261.  more--4t  is  a  lease;  and  if  no  term  be 

1.  Dofi. — It  has  been  k«ld  in  several  specified  in  the  agreement,  it  is  an 
cases  that,as  the  law  recognizes  property  estate  at  will.  If  the  period  of  occu- 
in  dogs,  a  city  ordinance  requiring  the  pation  expressed  or  implied  previous  to 
owner  of  dogs  to  obtain  a  license  to  keep  1830  was  more  than  three  years,  it  re- 
the  same,  and  subjecting  him  to  arrest,  quired  an  agreement  in  writing  to  sup- 
fine  and  imprisonment  for  not  procur-  port  it.  If  there  was  no  written  agree- 
ing such  license,  is  invalid.  Wash-  ment,  the  right  of  occupancy  could 
ington  V.  Meigs,  i  Mc Arthur  (U.  S.)  certainly  not  extend  beyond  three 
53;  Harrington  v.  Miles,  11  Kan.  480;  years.  Where  an  interest  greater  than 
State  V.  Lymus,  26  Ohio  St.  400;  2  a  temporary  occupation  was  to  be  cre- 
Dillon  on  Municipal  Corp.  358.  aled,  it  might  be  an  easement,  as  a  right 

%,  The  above    list  is    a    sufficiently  of  way;  such  an  easement  is,  or  may 

complete  one  of  municipal  licenses  re-  be,   a  permanent  interest  in  the  land 

quired  in  the  city  of  Cincinnati.  over  which  the  right  of  way  exists,  and 

8.  Deflnltioii  of  Uoenaa  in  Land. — "A  must  be  founded  upon  grant  or  pre- 
license  is  technically  an  authority  given  scription,  which  supposes  a  grant, 
to  do  some  one  act,  or  a  series  of  acts,  Such  an  interest  is  not  properly  a  li- 
on the  land  of  another,  without  passing  cense;  it  maj'  be  assigned,  and  cannot 
any  estate  in  the  land.'*  Cook  v.  Stearns,  be  revoked." 
II  Mass.  533.                      .  In  Thomas  v.  Sorrell,  Vaughan  351, 

In   a    leading  case  in  New    Tork^  Chief  Justice  Vaughan   said:  '*A 

Chief  Justice  Savage,  in  consider-  dispensation  or  license  properly  passeth 

ing  the  nature  of  a  license,  said:  "It  is  no  interest,  nor  alters  or  transfers  prop- 

an  authority  to  do  a  particular  act  upon  erty  in  anything,  but  only  makes  an 

another's  land;  it  is  founded  in  personal  action    lawful,  which  without  it   had 

confidence  and  is  not  assignable.    For  been  unlawful.     As   a    license   to    go 

example,  A  agrees  with  B  that  B  may  beyond    the   seas,  to  hunt  in  a  man's 

hunt  or  fish  on  his,  A's,  land;  A  therebv  park,  to  come  into  his  house,  are  only 

gives  B  a  license  for  that  purpose.  This  actions  which,  without  license,  had  been 

gives  B  no  interest  in  the  land;  he  can-  unlawful.    But  a  license  to  hunt  in  a 

not  authorize  any  other  person  to  go  man's  park,  and  carry  away  the  deer 

upon  the  land;  it  is  a  personal  privilege  killed  to  his  own  use,  to  cut  down  a 

granted   to  B  alone.     If,  afler  A  has  tree  in  a  man's  ground,  and  to  carry  it 

given   his  consent,  and  before  B   has  away  the  next  oay  after  to  his  own  use, 

entered   upon  his  land,  A  changes  his  are  licenses  as  to  the  act  of  hunting  and 

mind,  he  has  a  right  to  do  so,  and  for-  cutting  down  the  tree,  but  as  to  the 

bid  B  from  entering  on  his  land  for  the  carrying  away  of  the  deer  killed  and 

specified  purpose.    The  license  is  thus  the  tree  cut  down,  they  are  grants.    So, 

far  executory,  and  may  be  revoked  at  to  license  a  man  to  eat  my  meat,  or  to 

pleasure.    If  B  afterwards  enters,  he  is  fire  the  wood  in  my  chimn^  to  warm 

a  trespasser.      If,  however,  B    enters  him  by,  as  to  the  action  of  eating  fir- 

before  any  revocation  of  license,  the  li-  ing  my  wood,  and  warming  him,  they 

cense  is  then  executed,   and  it  is  not  are  licenses;  but  it  is  consequently  neces- 

competent  for  A  to  revoke  it  and  make  sary    to  those  actions   that  my  prop- 

B  a  trespasser.    This  doctrine  is  ap-  ertv  may  be  destroyed,  the  meat  eaten, 

plicable  only  to  the  temporary  occupa-  and  the  wood  burnt    So,  as  in  some 

tion  of  land,  and  confers  no  right  or  cases,  bv  consequent  and  not  directly, 
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and  as  Its  effect,  a  dispensation  or  li-  possession,  as  the  use  was  hy  consent, 

cense    majr    destroy    and  alter   prop-  and  not  adverse. 

erty."  Uoense  to  Work  Htiie. — A  verbal  con- 

Uoonse  to  Maintain  mil. — By  an  in-  tract  between  the  owner  of  a  mine  and 
strument  in  writing,  C  and  B,  owners  of  a  third  person,  whereby  the  latter  is 
adjoining  tracts  of  land,  agreed  **to  given  permission  to  enter  and  work  the 
let '  certain  persons  named  **have  two  mine  if  he  sees  fit,  and  to  exercise  his 
acresof  ground  on  the  southeast  corner  own  discretion  whether  to  work  it  or 
of  B's  land,  and  out  of  the  northwest  not,  does  not  create  the  relation  of 
comer  of  C's  land,  to  hold  it  and  use  it  landlord  and  tenant  between  the  par- 
as their  own  as  long  as  they  keep  the  ties,  but  is  a  mere  license  to  work  which 
mill  upon  it,  and  keep  the  same  in  run-  may  be  revoked  at  the  will  of  the 
ning  order."  The  court  held  that  this  licensee.  Wheeler  v.  West,  71  Cal. 
was  a  mere  license,  under  which  the  126. 

licensees  were  authorized  to  occupy  the  Uooiiao  to  IHg  IMtch. — A  parol  license 

land  so  long  as  they  saw  fit  to  keep  the  to  dig  a  ditch  on  the  highway  in  front 

mill  in  running  order  upon  it     Malott  of  the  plaintiff's  land,  is  sufficient  au- 

V.  Price,  109  Ind.  22.    But  the  mere  thoritv  to  prevent  the  licensee,and  those 

encouragement  given  by  an  upper  land  assisting  him,  from  becoming  trespass - 

owner  to  those  owning  land  b«low  him,  ers,  unnl  the  revocation  thereof.    Mur- 

to  build  a  mill,  the  enterprise  promis-  ray  v,  Gibson,  21  111.  App.  488. 

ing  to  be  one  of  public  convenience,  Uoente  OouiAeA  with  Duty. — A  stat- 

will  not  operate  as  a  license  to  permit  ute  which  gives  the  use  and  control  of 

flowage  of  his  land  by  water  backed  on  a  State  reservation  containing  a  spring, 

it  by  the  dam  of  the  mill.     Himes  v,  subject  to  certain  rights  by  the  public, 

Jarrett,  26  S.  Car.  480.  imposes  the  duty  of  "keeping  open  for 

LIcenM  to  Utile  Ore. — A  contract  giV-  public   use  roads    or  paths   of  ample 

ing  the  right  to  dig  and  mine  ore.  Is  a  width  admitting   an  easy  approach  to 

mere  license.     Silsby  v.  Trotter,  29  N.  and   from   the  spring,*'  and  gives    the 

J.  Eq.  228.  right  to  erect  bridges  across  the  stream 

Licenae  to  Oonyey  and  Vae  Water. —  adjacent  thereto  {Georgia  act  March 

In  1832,  J  and  H,  who  owned  adjoining  19th,   1869),   but  does  not  impose  upon 

farms,  agreed  orally  to  lay  down  logs  the  licensee  the  duty  of  keeping  in  re- 

or  pipes  upon  the  lands  of  J,  to  carry  pair  roads  between  the  reservation  and 

water    from    a  spring  thereon   to    his  the    highway,  or    of  erecting    bridges 

buildings,  for  his  use,  and  from  thence  over  contigupus    streams    outside  the 

to  the  buildings  of  H  for  his  use,  each  reservation.     Lamar  v.  McDaniel,  78 

to  bear  one-half  of  the  expense  and  Ga.  547. 

perform  one-half    of    the   labor,  and  Preanmiitioii  of  Uoenae. — In  an  act 

in  consideration  of  such  expenditure  J  against  selectmen  of  a  town  for  cutting 

agreed  that  H  should  have  the  right  to  down  shade  trees,  there  was  evidence 

take  the  surplus  water  from  the  spring  that    the    trees  were   planted  by    the 

through  the  pipes.    There  was  no  spe-  plaintiff  within  the  limits  of  a  highway 

cific  agreement,  however,  as  to  the  size  upon  which  plaintiff's  land  abutted,  but 

of  the  pipes,  how  long  they  were  to  be  the  fee  of  which  was  in  the  town;  that 

continued,  who  should  direct  or  control  they  had  remained  sixteen  or  seventeen 

them  or  the  amount  of   water  to  be  years    without    objection;    and    that 

taken,   nor  was  there  any    agreement  plaintiff  had  mowed  the  grass  there  for 

authorizing  H  to  enter  upon  the   lands  nearly  thirty  years.     It  was  held  that 

of  J  for  the  purpose  of  repairing,  etc.  there*  was  no  conclusive  presumption, 

The  agreement  was  carried  out,  and  H  from   these  facts,  that  the  trees  were 

and  his  successor  in  title  enjoyed  the  planted   pursuant  to  a  license  or  au- 

use  of  the  water  for  over  forty  years,  thority  from  the  proper  officers  of  the 

In  an  action  to  restrain  defendant,  who  town,    such    as    would    overcome    an 

succeeded  to  the  title  of  J,  from  obstruct-  auditor's   report  that  plaintiff  had  no 

ing  such  use  of  the  water,  it  was  held,  such  authority.     Gayiord  v.  King,  142 

that  these  facts  failed   to   establish  a  Mass.  495. 

valid  agreement  in  perpetuity;  that  at  Licenae  to  Bore  for  OU. — ^The  owner 

most  the  agreement  was  a  mere  license,  of  land,  by  a  sealed  and  recorded  agree - 

which,  although   a   consideration   was  ment  granted  and  conveyed  to  A,  his 

paid,  was  revocable  at  the  pleasure  of  heirs,    executors,    administrators    and 

the  licensor  or  his  successor  in  interest;  assigns  the  exclusive  right  of  entering 

that  plaintiff  could  not  claim  by  adverse  on  the  land,  and  of  erecting  buildings, 
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It  is  distinguished  from  an  easement  in  the  fact  that  the  latter 
always  implies  an  interest  in  the  land  upon  which  it  is  imposed.* 

etc.,  for  the  purpose  of  boring  for  oil,  Wickhatn  v.  Hawker,  7  M.  &  W.  63^ 
etc.,  but  not  to  have  possession  of  the  79.  If  a  license  while  in  force  may  be 
land  for  any  other  purpose,  A  to  de-  exclusive  and  may  confer  rights  as 
liver  to  the  owner  one-tenth  of  all  oil  against  third  persons,  and  if  it  should 
gathered,  to  commence  boring  within  a  be  held  irrevocable  when  under  seal, 
year,  or  to  forfeit  all  rights.  It  was  the  distinction  would  still  appear  iii  tue 
held  a  license,  and  not  a  conveyance  of  fact  that,  unlike  an  easement,  an  ir- 
the  oil.  Shepherd  v.  McCalmont  Oil  'revocable  license  may  also  be  created 
Co.,  38  Hun  (N.  Y.)  37.  by  parol  when  coupled  with  an  inter- 
Other  Bxamplef  of  UoeniM. — See  est  to  a  chattel.  An  easement,  how- 
Whitaker  v.  Cauthorne,  3  Dev.  L.  (N.  ever,  is  only  a  right  to  use  or  control 
Car.)  389;  Chynoweth  v.  Tennev,  10  the  servient  estate  in  certain  definite 
Wis.  397;  DriscoU  v.  Marshall,  15  and  limited  ways.  An  indefinite  and 
Gray  (Mass.)  62;  Rosers  v.  Cox,  96  unlimited  right  of  user,  granted  in 
Ind.  157;  8.  c,  40  Am.  Rep.  255;  proper  form,  would  hardly  ^  called  an 
Thompson  v.  McElarney,  82  ra.  St.  easement,  even  if  it  did  not  amount  to> 
174;  Randal  v.  Elder,  la  Kan.  257;  a  lease  of  the  land."  Mr.  Justicb 
Jenkins  v,  Lykes,  19  Fla.  148;  s.  c,  45  Holmes,  in  note  toj  Kent's  Com.  452. 
Am.  Rep.  19;  Spaulding  v,  Archibald,  See  also  Wolfe  v.  Frost,  4  Sandf.  Ch. 
52  Mich.  365;  s.  c,  50  Am.  Rep.  353;  (N.  Y.)  72;  Foot  v.  New  Haven  etc. 
Cool  V.Peters  Box  and  Lumber  Co.,  07  R.  Co.,  23  Conn.  214;  Prince  v.  Case, 
Ind.  531;  Burnett  V.  Caldwell,  9  Wall.  10  Conn.  375;  Cook  v.  Stearns,  11 
(U.  S.)  293;  Druse  v.  Wheeler,  22  Mass.  533;  Stevens  v.  Stevens,  11  Mete. 
Mich.  4?o;  Vandeusen  V.  Young,  29  N.  (Mass.)  251;  Seidensparger  v.  Spear, 
Y.  9;  Wmder  v.  Blake,  4  Jones  L.  (N.  17  Me.  123;  Desloge  v.  Peace,  38  Mo* 
Car.)  332;  Ellsworth  v.  Southern  etc.  588;  Fuhr  v.  Dean,  26  Mo.  116;  Harris 
R.  Extension  Co.,  31  Minn.  543.  v,  Gillingham,  6  N.  H.  9;  Veghte  v. 
1.  Ucenie  Diittngulahaa  from  Bem-  Raritan  Water  Power  Co.,  4  C.  E. 
ment. — **The  distinction  between  a  Green  (N.J.)  142;  Wiseman  v.  Luck- 
license  to  do  something  on  the  land  ot  singer,  84  N.  Y.  31;  Mumford  v.  Whit- 
the  licensor  and  an  easement  is  harder  ney,  15  Wend.  (N.  Y.)  380;  Post  v, 
to  draw.  It  is  said  that  a  license  is  rev-  Pearsall,  22  Wend.  (N.  Y.)  425;  Banks 
ocable  and  personal,  while  an  ease-  v.  American  Tract  Soc.,  4  Sandf.  Ch. 
ment  is  irrevocable  and  an  interest  in  (N.  Y.)  438;  Forbes  v,  Balenseifer,  74 
land.  But  these  are  legal  consequences  111.  183;  Oliver  v.  Hook,  47  Md.  301;  Ex 
of  the  distinction  in  the  character  of  parte  Coburn,  i  Cow.  (N.  Y.)  568. 
the  limitation  creating  them.  An  un-  See  also  Easements,  vol.  6,  p.  141, 
successful   attempt  to  create  an   ease-  et  seg. 

ment  is  oflen  called  a  license.    Cole-  Uomae  Piitlngnlabaa  from  a  Leaae. — 

man  v.  Foster,  i  H.  &  N.  37.     But  it  is  If  a  transaction  between  two  parties 

believed  that  in  some  cases  the  differ-  amounts  to  the  grant  of  a  permanent 

ence  will  be  found  to  be  independent  of  privilege  in  the  land,  it  will  constitute  a 

the  form  of  the  instrument,  and  to  be  lease    and    not    a    license.     Smith    v. 

somewhat  one  of  degree,  between  per-  Simons,  i  Root  (Conn.)  318;  Williams 

missions  to  do  acts  of  which  the  num-  v,  Morris,  8   Mees.   &   W.  488.    In  a 

ber  is  either  definite  or  ascertainable  note  to  3  Kent's  Com.  452,  Justice 

by  the  requirements  of  a  particular  oc-  Holmes  says:    "It    is    often    of    im- 

casion,  such    as    removing    a    certain  portance    to    determine    whether    an 

chattel,  on  the  one  hand,  and  a  permis-  agreement     is    merely    a    license,    or 

sion  to  do  an  unlimited  number  of  acts  whether  it  creates  a  lease  or  an  ease- 

of  certain  kinds  on  the  other.    A   per-  ment,  as  the  case  may  be.    A  familiar 

mission  to  cross   land   from   A   to   B  example  of  the  distinction  between  a 

once,  or  a  definite  number  of  times,  is  a  license  and  a  lease  is  that  of  furnished 

license,  and  not  within  the  statute  of  lodgings.    The  lodger  has  the  exclu- 

frauds.     A  right  of  way  is  a  permis-  stve  enjoyment  of  the  rooms;  but  the 

sion  to  cross  it  an  indefinite  number  servants  of  the  owner  have  to  keep  the 

of  times,  and  is  within  the  statute.    See  rooms  in  order,  and  the  occupation  of 

Austin  on  Jurisp.,  lect  49,3d  ed.,ii,  838;  the  rooms  is  by  the  person  who  thus 

Hooper  v.  Clark,  L.  R.,  2  Q^,  B.  200;  employs  servants  to  look  after  them.  If 
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A  plea  of  license,  therefore,  does  not  bring  in  question  the  title 
to  real  estate.* 

8.  How  Created. — A  license  is  usually  created  by  parol,*  but  it 
may  be  inferred  from  circumstances  in  the  relationship  of  the 
parties.^    In  cases  where  a  license  is  equivalent  to  a  grant,  or 

the  agreement  gives  a  riffht  of  ezclu-  bodjr  of  a  son  will  be  implied  from  the 

sive  occupation,  and  the  landlord  has  relationship   of    the  parties,  and    the 

nothing  to  do  on  the  land,  it  is  more  usages  and  customs  of  a  civilized  com- 

than  a  license.    Another  example  is  '  munity.    Lakin    v,    Ames,    lo    Cush. 

furnished  by  the  distinction   between  (Mass.)  198. 

those  charter    parties    by    which    the  A  person  who  carries  on  a  public 

master    becomes    the   servant   of  the  business  gives  to  the  public  an  implied 

charterers,  and  those  in  which  he  re-  license  to  enter  his  premises  upon  the 

mains  the  servant  of  the  sliip  owners,  business    there  earned  on.    Cutler  v. 

ante^    188,   1;    Roads  v.  Overseers  of  Smith,  57  111.  252 ;  Gowen  v.  PhiladeU 

Trumpington,  L.  R.,  6  C^  B.  56,  62.  phia  Ezchanjee  Co.,  5  W.  &  S.  (Pa.) 

Compare  Smith  v,  St.  Michael,  8  El.  i^i ;  Kav  v.  renn.  R.  Co.,  65  Pa.  St 

&  El.  383,  390;  Reg.  V.  Morrish,  32  L.  209.    This  license  is,  of  course,  condi- 

J.,   N.  S.,  M.  C.  245.    See,  generally,  tional    upon  the  person's  proper  be- 

Kabley  v,  Worcester  Gas  Light  Co.,  havior.     Smith  v,   Amer.  Institute,    9 

102  Mass.  392.''  Daly  (N.  Y.)  526. 

^'Licenses     which    in    their    nature  In  Heany  v,  Heeney,  2  Den.     (N. 

amount  to  the  granting  of  an  estate  for  Y.)  625,  it  was  held  that  the  erection  of 

ever  so  short  a  time,  are    not   good  a  wharf  gave  an  implied  license  to  all 

without  deed,  and  are  considered   as  who  were  engaged  in  the  navigation  of 

leases,  and  must  always  be  pleaded  as  the  stream  on  which  it  stood,  to  use  it 

such."    Cook  V,  Stearns,  1 1  Mass.  533.  as  a  means  of  landing  from,  or  securing 

A  mere  license  to  live  upon  land,  and  their  vessels,  which  could  not  be   re> 

to  do  certain   acts    thereon,   may    be  called  without   giving  those  who  had 

granted  without  creating  the  relation  acted  on  the  implied  authority  a  rea- 

of  landlord  and  tenant,  or  giving  any  sonable    opportunity    to    provide     for 

other  rights  to  the  occupant  than  those  their  own    safety,   and    that  of   their 

conceded  or  granted   by  the    license,  property.    And  the  defendant  was  con- 

Callen  v.  Hilty,  14  Pa.  St.  286.  sequently  held  liable  for  the  injury  oc- 

A  verbal  contract  between  the  owner  casioned  by  cutting  the  hawser  of  a 

of  a  mine  and  a  third  person,  whereby  vessel,  which  had  been  moored  to  his 

the  latter  is  given  permission  to  enter  wharf  while  he  was  absent,  and  suffer- 

and  work  in  the  mine  if  he  sees  fit,  and  ing    her    to  be  carried  away  by  the 

to  exercise  his  own  discretion  whether  force  of  the  stream,  without  apprising 

to  work  it  or  not,  does  not  create  the  those  on  board  of  what  he  was  about 

relation  of  landlord  and  tenant  between  to  do,  or  giving  them  sufficient  time  to 

the  parties,  but  is  a  mere  license  to  remove  the  vessel  to  a  place  where  she 

work,  which  may  be  revoked  at  the  would  be  secure. 

will  of  the  licensee.    Wheeler  v.  West,  A  reservation  in  a  parol  lease  of  cer- 

71   Cal.   126.    See,  generally,  Land-  tain     articles   will    raise    an    Implied 

LORD  AND  Tenant;  Leases.  license  to  enter  to  take  the  articles  re- 

1.   Wheeler  v.  Rowell,  7  N.  H.  515.  served.    Hewitt  v,  Isham,  7  Exch.  77. 

%,  Harmon  v.  Harmon,  61  Me.  222;  In  like  manner  permitting  a  chattel  to 

Texas  etc.  R.  Co.  v,  Jarrell,  60  Tex.  be  left  on  land,  or  bringing  it  there 

267;  Druse  v,  Wheeler,  26  Mich.  189;  against  the  vriW  of  the  person  to  whom 

Muskett  V.  Hill,  5  Bing.  N.  C.  694.  it  belongs,  gives  an  implied  authority  to 

8.  UeenMlnfimd  from  StfUUonaldp  enter   for   the   purpose   of  taking   it 

of  Parttoa. — Where  persons  have  been  away,  which  cannot  be  recalled  until  a 

on  intimate  terms,  a  license  to  enter  reasonable  time  has  been  given  for  its 

land  for  the  purpose  of  visiting  may  be  exercise.     Wood  v,  Manley,  11   A.  & 

implied.    Martin  v.  Houghton,  45  Barb.  E.  345;  Patrick  v.  Colerick,  3  M.  &  W. 

(N.  Y.)   258;  Adams  v.  Freeman,  12  483.    See  also  Rogers  v.  Cox,  96  Ind. 

.  Johns.  (N.  Y.)  403.  157. 

License  from  a  mother  to  a  son  to  In  Fletcher  v,  Evans,  140  Mass.  241, 

open  the  family  tomb  to  deposit  the  it  was  held  that,  if  a  widow  is  author- 
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gives  a  usufruct  of  the  land,  it  must  be  created  by  deed.^ 

ized  by  the  heirs  at  law  of  her  husband,  livery,  and  to  pass  by  mere  delivering 
to  erect  a  monument  in  the  burial  lot  of  the  deed.  In  all  the  authorities  and 
owned  by  him  at  the  time  of  his  death,  text  books  on  the  subject,  a  deed  is  al- 
such  authority  gives  her  the  right  to  ways  stated  or  assumed  to  be  indispen- 
make  any  reasonable  contract  for  a  sably  requisite.  And  also  the  older  au- 
monument,  and,  by  implication,  the  thorities  speak  of  incorporeal  inherit- 
right  to  give  the  contractor  a  license  to  ance,  yet  there  is  no  doubt  that  the 
enter  the  lot  to  build  the  monument,  principle  does  not  depend  upon  the 
and  to  remove  it  if  it  is  not  satisfactory,  quantity  of  interest  granted  or  trans- 
or  if  she  does  not  pay  for  it  according  ferred,  but  on  the  nature  of  the  subject 
to  the  contract.  matter;  a  right  of  common  for  instance, 

See  in  general  White  v.  Elwell,  43  whichis  a/r0/f/a/rtfi»</rtf,or  arightof 

Me.  360;  Adams  v.  Freeman,  12  Johns.,  way  which  is  an  easement,  or  right  in 

(N.   Y.)  208;  Parks  v,  Pratt,   52  Vt.  nature  of  an  easement,  can  no  more  be 

449;Clarkv.Du8tin,  52  Vt.  568;  Thayer  granted    or    conveyed  for  life  or  for 

V,  Jarvis,  44  Wis.  388.  '  years,  without  a  deed,  than  in  fee  sim- 

1.  Wlien  lioenae  Most  be  Ortated  by  pie.    Now,  in    the    present   case,  the 

Deed. — In  the  leading  case  of  Wood  v,  right  claimed  by  the  plaintiff  is  a  right, 

Leadbitter,   13    M.  %  W.  837,  it  was  during  a  portion  of   each  day,  for  a 

held  that  a  right  to  come  and  remain  limited  number  of  days,  to  pass  into, 

for  a  certain  time  on  the  land  of  an-  and  through,  and  to  remain  in, «  cer- 

other  can  be  granted   only   by  deed;  tain  close  belonging  to  Lord  Eglintoun; 

and  a  parol  license   to  do  so,  though  and  to   go    and   remain  where,   if  he 

money  be  paid  for  it,  is  revocable  at  went  and  remained,  he  would,  but  for 

any  time.    In  this  case,  to  an  action  of  the  ticket,  be  a  trespasser.    This  is  a 

trespass  for  assault  and  false  imprison-  right  affecting  land,  at  least,  as  obvi- 

ment,  the  defendant  pleaded  that,  at  ously  and  extensively  as  a  Hsht  of  way 

the  time  of  the  supposed  trespass,  the  over  the  land;  it  is  a  right  of  way,  and 

plaintiff  was  in  a  close  of  Lord  E,  and  sometimes  more;  and  if  we  had  to  de- 

that  the    defendant,  as  the    servant  of  cide   this  case    on    general    principles 

Lord  E,  and  by  his  command,  molliter  only,  and  independently  of  authority,  it 

manus  imposnit  on  the  plaintiff  to  re-  world  appear  to  us  perfectly  clear  that 

move  him  from  the  said  close,  which  no  such  right  can  be  created,  otherwise 

was  the  trespass  complained  of.    The  than  by  deed.** 

plaintiff   replied   that  he    was  in  the  In  a  recent  case  in  New    Tork^  it 

close  by  the  leave  and  license  of  Lord  was  decided  that  the  licensed  proprie- 

£,  who  was  steward  of  the  Doncaster  tor  of  a  place  of  amusement  has  the 

races;    that    tickets    of   admission    to  right  to  refuse  admission  thereto  to  any 

the  grand  stand  were  issued  with  his  person,  notwithstanding  the  latter  has 

sanction,  and  sold  for  a  guinea  each,  purchased  and  holds  a  ticket  of  admis- 

entitling  the  owner  to  come  into  the  sion;  the  only  remedy  of  such  person 

stand,  and  the  enclosure  round  it,  dur-  is  an  action  for  the  price  of  such  ticket, 

ing  the  races;  that  the  defendant,  by  Purcell  v.  Daly,  19  Abb.  N.  Cas.  (N. 

order  of  Lord  E,  desired  him  to  leave  Y.)  301. 

it,.and  on  his  refusing  to  do  so,  the  de-  In  Cook  v.  Steams,  11  Mass.  536, 
fendant,  after  a  reasonable  time  had  the  defendant  pleaded  to  an  action  of 
elapsed  for  his  quitting  it,  put  him  out,  trespass  that  he  was  the  owner  of  a 
using  no  unnecessary  violence,  but  not  mill  and  dam  near  plalntiflTs  close;  that 
returning  the  guinea.  The  court  held  part  of  the  dam  luul  been  made  upon 
that  on  this  evidence,  the  jury  were  plaintlfTs  close  by  the  consent  of  the 
properhr  directed  to  find  the  issue  for  consent  of  the  then  owners,  and  that  it 
the  defendant.  In  deciding  the  case,  was  necessary  to  repair  the  same,  and 
Baron  Alderson  said:  **That  no  the  defendant  entered  for  the  purpose 
incorporeal  inheritance  affecting  land  of  repairing.  The  plaintiff  demurred  on 
can  either  be  created  or  transferred,  the  ground  that  there  was  no  convey- 
otherwise  than  by  deed,  is  a  proposi-  ance.  The  court  held  that  the  right 
tion  so  well  established  that  it  would  be  claimed  was  within  the  statute  of 
mere  pedantry  to  cite  authorities  to  its  frauds.  Savage,  C.  J.,  said:  "Li- 
support.  All  such  inheritances  are  said  censes  to  do  a  particular  act  do  not,  in 
emphatically  to  lie  in  grant,  and  not  in  any  degree,  trench  upon  the  policy  of 
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8.  Bights  of  the  Lioenaee. — The  licensee  has  the  right  to  do  any 

act  which  is  necessary  for  the  full  enjoyment  of  the  license ;  * 

the  law,  which  requires  that  bargains  interest  in  land  within  the  statute  of 

respecting  the  title  or  interest  in  real  frauds.     So  also  in  Fenlimen  v.  Smith, 

estate  shall  be  by  deed,  or  in  writing.  4  East  108,  it  was  held  that  a    license 

They  amount  to  nothing  more  than  an  to  make  a  tunnel    through    another's 

excuse  for  the  act,  which  would  other-  land    was    not    within  the  statute  of 

wise  be  a  trespass;  but  a  permanent  frauds.     See  also  Taylor  v.  Waters,  7 

right  to  hold  another's  land  for  a  par-  Taunt.  374. 

ticular  purpose,  and  to  enter  upon  it  at  In  commenting  on  the  conflict  of  au- 

all  times,  without  his  consent,  is  an  im-  thority  on  this  subject   Cowen,  J.,  in 

portant    interest    which   ought  not  to  Miller  v.  Auburn  etc.  R.  Co.,  6  Hall 

pass  without  writing,  and  is  the  very  (N.   Y.)   62,  said:    '*These  cases  evi- 

object  provided  for  by  our  statute."  dently    let     in    a    verbal     distinction 

In  the  case  of  Thompson  v.  Gregory,  under  which,  if  retained  and  made  ap* 

4  Johns.  (N.  Y.)  81,  Thompson  sued  plicable  to  its  full  extent,  the  statute  of 

the  defendant  for  damages  for  overflow-  frauds   would,  in  many  important  re- 

ing  his  land,  by  means  of  a  dam  on  the  spects  be  repealed.    Parol  licenses  irre- 

defendant's  land.    The  defence  set  up  vocable  would  be  made  in  effect  to  pass 

was  that  S.  Van  Rensselaer  had  leased  estates  of  freehold.    The    well  estab- 

both    plaintififs  and  defendant's  land,  lished  rule  of  the  common  law,  too,  that 

and   reserved   to  himself   and   his  as-  easements      and      other      incorporeal 

signs  the  privilege  of   building  dams  hereditaments  shall  pass  by  deed  only, 

and  flowing  lands,  and  that  this  right  would  be  nearly  repealed.     You  have 

had  been  assigned  by  parol  to  the  de-  only  to  throw  the  grant  into  the  form 

fendant.    The  court  held  that  the  right  of  a  parol  license,  and,  on  its  being  eze- 

in  question  could  not  pass  by  parol,  but  cuted    both  the  statute  and   common 

only  by  grant.  law   are   evaded.     How   far  the  cases 

See  also  Huff  v.  McCauley,  53  Pa.  mentioned  may  accord  with  the  rule  of 

St.  ao6;  Brown  v.  Woodworth,  5  Barb,  equity  which  sometimes  enforces  parol 

(N.  Y.)  379;  Houghtaling  v,  Houghtal-  conveyances  made  on  valuable  consid- 

ing,  5   Barb.  (N.  Y.)  551;  Mumford  v,  eration  and  executed  by  possession,  it 

Whitney,  15  Wend.  (N.  Y.)  380;  Des-  is  not  necessary  to  enquire;  nor  how 

loge  V.  Pearce,  38  Mo.  588;   Morse  v.  far  some  of  the  cases  cited,  or  others 

Copeland,  2   Gray  (Mass.)  302;  Het-  like  them,  may  be  supported  upon  their 

field  V.  Central  K.  Co.,  5  Dutch.  (N.  particular    circumstances,  is  not  con- 

J.)  571;    Eggleston  v.  New   York  R.  flicting  with  the  general  doctrines  ad - 

Co  ,  35  Barb.  (N.  Y.)  162;  Houston  v.  vanced.     Many  of  them  clearly  do  con- 


Laffee,  46  N.  H.  cos;  Foster  v.  Brown-     flict  with  these  doctrines,  and  have  ac- 

R.  I.  47;Cri' 
Strobh.  (S.  Car.)  36;  Ruggles  v.  Les-    entirely  overruled  in  some  of  the  £ng- 


ing,  4  R.  I.  47;  Clinton  v,  McKenzie,  5    cordingly  been  much  qualified,  if  not 


ure,  24  Pick.  (Mass.)  187;  Stevens  v.  lish  as  well  as  American  cases.  In 
Stevens,  11  Mete.  (Mass.)  251;  Foot  v.  Hewlins  v.  Shippam,  5  Barn.  &  Cress. 
New  Haven  etc.  R.  Co.,  23  Conn.  214;  221,  the  right  to  drain  water  from  one 
Collins  Manufacturing  Co.  v.  Marcy,  man's  land  through  another's  was  held 
2c  Conn.  239,  242;  Pitman  v.  Poor,  38  to  be  an  easement;  and  a  parol  license 
Me.  237;  Bridges  v,  Purcell,  i  Dev.  &  to  do  so,  though  for  a  valuable  consid- 
B.  (N.  Car.)  492;  Mumford  v.  Whitney,  eration,  and  though  fully  executed,  was 
15  Wend.  (N.  Y.)  380;  Miller  v,  Au-  held  void,  because  the  right,  being  in- 
burn  etc.  R.  Co.,  6  Hill  (N.  Y.)  61;  corporeal,  could  pass  only  by  deed. 
Couch  v.  Burke,  2  Hill  (N.  Y.)  534;  The  previous  cases  on  the  doctrine  of 
Spalding  v.  Archibald,  52  Mich.  365.  irrevocable  license  to  occupy  land  are 
A  contrary  rule  seems  to  have  been  shaken  by  the  same  case,  and  as  re- 
applied in  Sampson  v.  Burnside,  13  N.  spects  this  State  [New  Torh]  they  are 
H.  264,  where  it  was  held,  that  a  parol  overthrown  by  Mumford  v.  Whitney, 
license  to  enter  upon  land  and  lay  15  Wend.  (N.  Y.)  380." 
down  aqueduct  logs,  for  the  purpose  of  1.  Where  a  widow  is  authorized  by 
conveying  water  from  a  spring  to  ad-  the  heirs  at  law  to  erect  a  monument 
joining  land,  with  liberty  to  enter  from  on  a  burial  lot,  she  has  the  right  to  grant 
time  to  time  to  examine  and  repair  the  a  license  to  a  contractor  to  enter  and 
same,  is  not  the  sale  of  land,  nor  of  an  build  the  monument  and  to  remove  it  if 
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but  the  terms  of  the  license  must  be  strictly  followed,  and  can- 
not be  extended  or  varied.*  If  the  license  is  to  do  a  particular 
act,  the  act  must  be  done  within  a  reasonable  time,  and  when 
once  done,  the  license  is  exhausted.* 

4.  Honaafflgnable  Character  of  a  License. — A  license  is  strictly 
confined  to  the  original  parties.  It  is  purely  a  personal  privilege, 
and,  unless  coupled  with  an  interest,  is  not  assignable,  and  can 
operate  neither  for  nor  against  a  third  person.* 

not  paid    for.     Fletcher  r.  Evans,  140  sand,  gravel  and   ore,  the  party   who 

Mass.  241.  gave    the    person    the     parol     license 

License  to  remove  a  heavy  body  au-  granted  him  a  similar  license  by  deed: 
thorizes  the  use  of  the  necessary  men  The  court  held  that  the  plaintiff  was 
and  machinery.  Sterling  v.  Warden,  entitled  to  maintain  an  action  for  the 
51  N.  H.  217.  '  gravel,  sand,  and  ore,  as  against  the  de- 
See  also  Clark  v,  Vermont  etc.  R.  tendant,  who  was  a  wrongdoer. 
Co.  28  Vt.  103;  Harlow  v.  Marquette  Northam  v,  Bowden,  11  Exch.  70. 
etc.  R.  Co.,  41  Mich.  336.  Before  bathing  machines  came  into 

1.   In  Luford  v,  Putnam,  35   N.  H.  use,  certain  parts  of  the  shore  of  Hast- 

563,  where  the  contract   of  sale   con-  ings   had    tJeen    used    from   time   im- 

tained  a  provision,  that  no  more  timber  memorial  for  the  purpose  of  bathing, 

should  be  cut  before  the  execution  of  Subsequently  an  act  was  passed  pro- 

the  deed  than  was  necessary   for   the  hibiting  persons  from  bathing  from  the 

payment  of  the  first  instalment  of  the  shore,  except  from  bathing  machines, 

purchase   money,  the  court  held.^  that  the  owners  of  which  were  obliged  to 

this  limit  could  not  be  exceeded,  with-  obtain  a  license  from  the   local   board 

out  rendering  the  whole  a  trespass.  for  permission  to  ply  for  them.     The 

When  in  consideration  of  the  ex-  court  held  that  this  license  did  not  con- 
penditure  of  the  licensees  upon  ice  fer  a  right  on  the  proprietors  of  bath- 
houses upon  the  banks  of  a  canal,  the  ing  machines  to  place  them  on  the 
canal  company  granted  the  right  to  shore  without  the  permission  of  the 
take  ice  from  a  part  of  the  canal,  it  was  owner  of  the  shore.  Mace  v,  Philcox, 
held  that  this  was  not  exclusive,  but  15  C.  B.,  N.  S.  600. 
that  it  was  a  grant  to  take  sufficient  ice  The  proprietors  of  a  canal,  by  deed, 
to  fill  the  ice  house,  and  so  long  as  the  granted  to  the  plaintiff  the  sole  and  ex- 
licensees  wished  to  take  this  quantity  elusive  right  of  putting  or  using  pleas- 
of  ice,  the  company  could  not  derogate  ure  boats  for  hire  on  the  canal.  It  was 
from  the  grant,  by  the  subsequent  li-  held  that  this  did  not  confer  such  an 
censes  which  could  interfere  with  it.  interest  in  the  plaintiff  as  to  give  him  a 
Newby  v.  Harrison,  2  Johns.  &  H.  393.  right  of  action  against  another  person 
Affirmed  ou  appeal,  3  De  G.  F.  &  J.  for  using  pleasure  boats  for  hire  on  the 
237.  canal.     Hill  v,  Tupper,  32  L.  J.  Exch. 

Where  a  person  is  given  a  license  to  217. 

enter  a  house,  he  must  enter  by    the  2.  Gilmore    v,     Wilbur,     12     Pick, 

usual  and   ordinary  way.    Gardner  v,  (Mass.)    120;    Bostock  v,   Sidebottom, 

Rowland,  2   Ired.  (N.  Car.)  247;  An-  16  Jurist  1013;  Hill  v.  Hill,  113  Mass. 

caster  v.  Milling,  2  D.  &  R.  714.  103;  Hill  v.  Cutting,  113  Mass.  107. 

Where  a  road  is  laid  out  in  a  differ-  8.  license  Not  AsBlgnaUe. — In  Men- 

ent  way  from  the  grant,  the  owner  of  denhall  v.  Klinck,  51  N.  Y.  246,  thede- 

the  land  will  be  justified  in  closing  it  fendant    gave    Thayer    and    Todd    a 

Dempsey  V.  Kipp,62  Barb.  (N.  Y.)3ii.  license    to  explore  and    examine    his 

A   party  claiming    ownership   in   a  lands,  and   in  case  they  found  or  be- 

field  granted  to  the  plaintiff  a  parol  li-  came  satisfied  there  was  oil  in  the  lands, 

cense   to  search  therein   for  minerals,  and  elected  before  a  specified  time  to 

The  plaintiff  acting  under  the  license,  take  them,  he  agreed  to  convey  to  them 

dug  pits  in  the  field,  and  threw  up  sand  or    whomsoever    they    should    direct, 

and  gravel,  mixed  with  ore,  which  the  Thayer  and  Todd  did  not  examine  tlie 

defendant  took  away,  professing  to  act  lands  or  make  an  election,  but  assigned 

under   the   authority  of  a  third  party,  the  contract  to  the  plaintifi',  who  claimed 

Before   the  defendant  took  away   the  the  right  to  elect,  and  prayed  for  spe- 
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BmI  Sttate  Law.  LICENSE,  Frotaetion  Afforded  by. 

6.  Protection  Afforded  by  a  Licenie. — A  license  furnishes  a  com- 
plete protection  for  all  acts  done  under  it.  It  amounts  to.  an  ex- 
cuse for  an  act  which  would  otherwise  be  a  trespass.  Thus  a 
parol  license  to  dig  a  ditch  on  another's  land  is  sufficient  author- 
ity to  prevent  the  licensee  and  those  assisting  him  from  becom- 
ing trespassers,  until  the  revocation  of  the  license.* 

cific  performance.  The  court  held  that  plaintiff  to  build  the  road,  and  thuB  de- 
prior  to  an  election  Thayer  and  Todd  feat  his  claim  for  all  damages  sustained 
nad  no  interest  in  the  land;  that  the  while  the  license  remained  unrevoked, 
right  of  election  was  personal,  and  they  Cowen,  J.,  in  delivering  the  opinion  of 
could  not  transfer  it.  the  court,  said:  "With  regard  to  the 
In  Jackson  v.  Babcock,  4  Johns.  (N.  case  at  bar,  whether  it  be  or  be  not  dis- 
Y.)  418,  a  permission  to  erect  a  house  tinguishable  from  those  which  hold 
on  the  land  of  another,  and  occupy  it  that  neither  a  corporeal  nor  incorporeal 
as  long  as  the  licensee  thought  fit  or  his  hereditament  can  be  conveyed  by  parol, 
convenience  might  require,  was  held  to  need  not  now  be  decided.  Suppose  it 
be  a  mere  power  which  could  not  be  be  not  distinguishable.  Suppose  the 
transferred  to  a  third  person,  even  right  which  the  defendants  claim  to  ex - 
after  it  had  been  acted  on  by  building  ercise  could  not  be  granted  by  a  parol 
the  house.  See  also  Desloge  v.  Pearce,  license  executed.  There  is  still  nothing 
38  Mo.  588;  De  Haro  v.  U.  S.,  5  Wall,  in  the  case  to  prevent  the  license  oper- 
(U.  S.)  599;  Foot  V.  New  Haven  etc.  ating  according  to  its  own  nature,  and 
R.  Co.,  23  Conn.  214;  Wolfe  v.  Frost,  there  is  no  book  which  teaches  that 
4  Sandf.  Ch.  (N.  Y.)  72;  Seidensparger  before  a  license  is  revoked  or  has  ex- 
V,  Spear,  17  Me.  123;  Webb  v.  Walker,  plred,  though  it  be  not  executed,  a  man 
31  Pa.  St.  46;  Cowles  v.  Kendall,  4  is  liable  to  pay  damages  for  availing 
Fost.  (N.  H.)  364;  Emerson  v.  Fisk,  8  himself  of  it.  It  is  personal  to  himself, 
Me.  200;  Harris  v,  Gillingham,  6  N.  H.  and  if  it  regard  land  it  is  gone  if  the 
o;  Carleton  v.  Reddington,  21  N.  H.  donor  who  give  the  license  transfer  his 


China^  56  Me.  407.  derstood  as  to  trespass  on  land;  and  it 

A  license  to  a  tenant  will  not  pass  to  is  the  same  in  case,  for  an  injury  to 

a  subtenant.     Dark  v,  Johnston,  55  Pa.  land,   or  indeed   an  injury   of   almost 

St.  164;  Gronendyke  xk  Cramer,  2  Ind.  any  kind  (Smith  v.  Feverell,  2  Mod.  6). 

382.  In    Wallis    v.   Harrison    (4  Mees.   & 

The  right  of  a  licensee  cannot  be  sold  W.   538),    which  was  a  case  by  a  re- 

under  an  execution.  Reinmiller  f .  Skid-  versioner  for  digeing  the  soil  and  em- 

more,  7  Lans.  (N.Y.)  161.  banking  and  making  a  railway  in  the 

It  is  only  when  a  license  is  coupled  close  possessed  by  his  tenant,  the  de- 

with  an  interest  that  it  will  pass  by  as-  fendant  pleaded  license  from  the  dean 

si^nment.     Heflin  v,  Bingham,  56  Ala.  and    chapter   of  Durham,  who    were 

5&*,  Qofiv.  Obenteuffer,  3  Phila.  (Pa.)  seised  before  the  plaintiff  had  any  in- 

71;  Sawyer  v,  Wilson,  61  Me.  529.  terest,  etc.;  and  it  was  not  doubted  that 

In  Harris  v,  Gillingham,  6  N.  H.  9,  a  the  license,  though  unexecuted,  would 

license  to  build  and  inhabit  a  house  on  completely  protect  the  defendant  up  to 

the  land  of  the  licensor,  was  held  void  the  time  when   the  dean  and  chapter 

against    a    subsequent    purchaser,    al-  parted  with  their  interest  to  the  plain - 

though    it  might   have    been  binding  tiff.     It  does  not  follow,  by  any  means, 

on  2he  person  by  whom  it  was  origi-  that  because  a  license  is  void  for  the 

nal«y  given.  purpose  of  carrying  an  interest  irrevo- 

\.  In  Miller  v.  Auburn  etc.  R.  Co.,  cable,  it  may  not  enure  as  a  personal 

6   Hill  (N.  Y.)  61,  the  plaintiff  sued  a  authority,  and  until  revoked  protect  the 

railroad  company  for  building  and  con-  defendant  against  an  action  for  wrong, 

tinuing  its  tracks  on  a  street  in  front  of  Indeed,  there  canr.ot,  in  the  nature  of 

the  plaintiffs  house,  so  as  to  obstruct  things,  be  any  legal   wrong  until  the 

his  right  of  egress  and  ingress.    The  license  is  countermanded,  unless  it  can 

court  held  that  the  company  might  give  be  said  that  one  may  do  an  actionable 

evidence  of  a  parol   license  from   the  wrong    to  himself   touching  his    own 
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Real  JSbUU  Lav.                            LICENSE.  Protootion  AlfordM  bj. 

A  license  is  also  a  complete  protection  and  defence  against  any 
claim  arising  from  adverse  possession.^ 

property.  If  lyhat  the  defendants  in  acts  done  afler  the  revocation  of  the 
this  case  proposed  to  show  was  true,  license  by  the  death  of  the  licensor, 
viz,  that  the  plaintiff  verbally  author-  Putney  v.  Day,  6  N.  H.  430.  Nor  is  a 
ized  the  making  of  the  railway,  while  void  license  a  protection  in  an  action  of 
the  authority  remained,  their  acts  were  trespass.  Chandler  v.  Edson,  9  Johns, 
no  more  a  wrong  to  the  plaintiff  than  if  (N.  Y.)  362;  but  a  subsequent  forfeiture 
he  had  done  them  himself  License  is  of  the  license  will  not  render  prior  acts 
defined  to  be  a  power  or  authority  unlawful.  Pratt  v.  Ogden,  34  N.  Y.  20. 
(Toml.  Law  Diet.,  tit.  Lie).  It  fof-  Any  person  engaged  in  a  public  busi- 
lows  that  the  defendants,  so  long  as  the  ness  except  a  common  carrier  or  an  inn- 
license  to  make  their  way  was  not  keeper,  may  revoke  the  implied  license 
countermanded,  were  acting  in  the  to  the  public  to  enter  his  premises;  and 
plaintiff's  own  right.  J^i/i  facit  per  if  any  one  forbidden  the  premises  enters 
alium^  facit  per  se.  The  license,  ac-  thereafter  he  will  not  be  protected, 
cording  to  the  terms  proposed  by  the  Bogert  v,  Haight,  20  Barb.  (N.  Y.)  251. 
proof,  did  not  claim  to  be  a  grant;  and  Where  a  person  informed  the  owner  of 
the  plaintiff  claims  that  it  could  not  be.  land,  that  there  was  a  bee  tree  upon  the 
It  would  be  most  strange  if,  because  it  land,  and  that  he  intended  to  cut  it  and 
could  not  operate  as  something  more  get  the  honey,  and  the  owner  made  no 
than  what  it  professed,  it  should  there-  objection,  and  asserted  no  claim  to  the 
fore  be  holden  void  for  its  avowed  ob-  bees  or  honey,  it  was  Aeld  to  be  a  de- 
ject, and  that,  too,  a  perfectly  legal  one.  fence  to  an  action  of  trespass.  Adams 
The  defendants  should,  Uierefore,  have  .  v.  Burton,  43  Vt.  36. 
been  allowed  to  prove  it,  if  they  could.  A  license  by  a  tenant  in  common  to 
To  such  proof,  if  given,  the  plaintiff  dig  ore  applies  only  to  his  interest, 
might  have  answered  by  contradictory  Omaha,  Grant  etc.  Co.  v.  Tabor, 
evidence,  or  by -proving* a  revocation  of  (Colo.)  21  Pac.  Rep.  92^.  See  in  gen- 
the  license,  and  recovered  damages  only  eral  on  the  question  ot  protection  af- 
from  that  time,  if  the  defense  had  forded  by  a  license:  Murray  v.  Gibson, 
proved  imperfect  in  other  respects.'*  See  21  111.  App.  488;  Cook  v.  Steams,  11 
also   Clinton  v.  McKenzee,  5  Strobh.  Mass.  533. 

(S.  Car.)  36;  Johnson  v.  Lewis,  13  A  UoMiM  to  Do  an  Aet  WUl  be  No  De- 
Conn.  303;  Occum  Co.  V.  Sprague  fenao  if  the  Act  Was  NegUgently  Done 
Mfg.  do.,  34  Conn.  ^29;  Conklin  v,  80  that  Damagei  Resulted — Sbld&n, 
White  Water  Valley  Canal  Co.,  3  Ind.  T.t  in  Selden  v.  Del.  &  H.  Canal  Co.,  29 
^06;  Owens  V.  Lewis,  46  Ind.  488;  N.  Y.  634,  said:  "If  the  injury  to  the 
Wheeler  v.  Meshinggomesia,  30  Indk  plaintiff's  land  was  owing  to  any  want 
402;  Schoonover  v.  Irwin,  58  Ind.  289;  of  skill  or  care  in  making  the  enlarge- 
Desloge  v.  Pearce,  38  Mo.  588;  Bishop  ment,  and  was  not  the  natural  result  of 
V.  Babcock,  22  Vt.  295;  Marston  v,  the  v/ork,  if  carefully  done,  the  license 
Gale,  24  N.  H.  176;  Lee  v.  Meeker,  2  would  not  constitute  a  defence.  A  li- 
Wis.  457;  Purcell  v.  Stover,  no  Pa.  St.  cense  to  do  an  act  cannot  be  held  to 
43;  Selden  v,  Del.  &  H.  Canal  Co.,  39  screen  the  licenses  from  the  conse- 
r^.  Y.  634;  Millard  v.  Reeves,  i  Mich,  quences  of  carelessness  or  unskilful  ness 
107;  Pierrepont  v,  Barnard,  5  Barb,  in  the  performance  of  the  act."  See  also 
(N.  Y.)  364;  Syron  v,  Blakeman,  22  Dean  v,  McLean,  48  Vt.  412;  Eaton  v. 
Barb.  (N.  Y.)  336;  Waller  v.  Post,  6  Wenn,  20  Mich.  156;  McKnight  v. 
Duer  (N.  Y.)  363;  French  v.  Owen,  2  Ratcliff,  44  Pa.  159. 
Wis.  250;  Wing  V,  Hall,  47  Vt.  182;  The  licensee  must,  however,  assume 
Kelly  V.  Tilton,  2  Abb.  App.  Dec.  (N.  the  ordinary  risk  of  the  place  where  the 
Y.)  495.  license  is  to  be  enjoyed.  Metcalfe  v. 
A  license  for  a  definite  time  will  be  Cunard  Steamship  C5o.,  147  Mass.  66; 
no  protection  for  acts  done  after  the  Vanderbeck  v.  Hendry,  34  N.  J.  L.  467. 
expiration  of  the  time.  Glynn  v,  1.  In  Luce  v.  Carley,  2±  Wend.  (N. 
George,  20  N.  H.  114.  Nor  will  a  li-  Y.)  451,  it  was  keid,  that  a  license  given 
cense  to  enter  land  for  one  purpose  be  by  the  owner  of  the  bank  of  a  river 
a  defense  in  an  action  for  an  entry  for  above  tide  water,  to  abut  a  dam  built 
another  purpose.  Norton  v.  Craig,  68  across  such  river  to  the  bank  owned  by 
Me.  275.    Nor  will  it  be  a  defence  for  him,  is  a  perfect  answer  to  a  claim  of 
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Beal  Estate  Law.  LICENSE,  Haj  Create  aa  Easement. 

6.  License  in  Connection  with  an  Estoppel  Kay  Create  an  Easement 

— Where  a  licensee  has  gone  to  great  expense,  relying  upon  a 
license,  the  licensor  may  be  estopped  from  revoking  the  license, 
and  thus  an  easement  may  be  created.  Thus  in  a  case  in  Texas, 
the  owner  of  a  lot  publicly  announced  that  it  would  be  left  open 
for  depot  purposes.  He  subsequently  sold  other  lands,  and  the 
purchaser,  relying  on  the  announcement,  erected  buildings  thereon 
which  would  have  been  of  Httle  value  if  the  lot  were  used  for 
other  than  depot  purposes.  In  this  case  the  owner  was  estopped 
from  using  the  lot  for  any  other  purpose  than  that  contained  in 
the  announcement.* 

7.  Eztingniflhment  of  Easement  by  License. — An  easement,  whether 
acquired  by  grant  or  by  prescription,  may  be  extinguished  or 
modified  by  parol  license  granted  to  the  owner  of  the  servient 
tenement.* 

8.  Beyocation — {a)  In  General. — An  executory  license  which 
has  been  created  by  parol  is  revocable  at  the  will  of  the  licensor.* 

adverse  possession  set  up  hy  the  party  8.  ReyocablUty  of  Parol  license. — In 

obtaining  such  license,  or  a  purchaser  the  leading  cases  of  Prince  v.  Case,  lo 

from  him,  although  the  purchase  was  Conn,  375;  s.  c,   2    Am.    Lead.  Cas. 

made  without  notice  of  such  license;  540,  the  plaintiff  sought  to  recover  dam - 

See  also  Blaisdell   v.   Portsmouth    R.  ages  for  the  demolition  of  a  house.     It 

Co.,  51  N.  H.  483;  Ingraham  v.  Hough,  appeared  at  the  time  that  the  house  had 

I  Jones  L.  (N.   Car.)  39;  Sargent  v.  been  built  and  used  as  a  dwelling  by  one 

Ballard,  9  Pick.  (Mass.)  251.    A  con-  Prince,  on   land  belonging  to  Dudley 

tinued  use  afler  notice  of  twenty-one  Case,  on  the  faith  of  a  license  to  that 

years  creates  an  easement  by  presump-  effect  from  the  latter.    Prince  continued 

tion.    Eckerson  v.  Crippen,  70  N.  Y.  to  inhabit  the  house  until  the  period  of 

585.  his  death,  shortly  before  which  he  con- 

See  generally  Adverse  Possession,  veyed  all  his  interest  in  the  premises, 

vol.  I,  p.  225.  by  deed,  to  his  son,  by  whom  the  action 


1.   Harrison  v.  Boring,  44  Tex.  255.    was    brought   against    the  defendant, 

1,  wfll. 
335;  Kenyon  v.  Nichols,  i   R.  I.  412;    decease  of  Case,  from  his  heirs,  at  a 


See  also   Russell  v.  Hubbard,  59  111.    who  had  purchased   the  land  af^er  the 


^ 


Rawson  v.  Bell,  46  Ga.  19.  sale  ordered  by  the  court  of  probate, 

2.  Dyer  V.  Sandford,  9  Met.  (Mass.)  and  subsequently  demolished  the  build - 

95;  Addison  v.  Hack,  2  Gill  (Md.)22i;  ing.    The  court  held  that  no  damages 

'orse  V,   Copeland,  2   Gray  (Mass.)  could  be  recovered  by  the  licensee  for 

302;  Arnold  v.  Cornman,  50   Pa.   St  the  removal. 

361;  Barley's  App.  23  W.  N.  C.  (Pa.)  In  Huff  v.  McCauley,  53  Pa.  St.  206, 
449;  Winter  v,  Brockwell,  8  East  308;  there  was  evidence  to  show  that  the 
Kent  V,  Kent,  18  Pick.  (Mass.)  569;  plaintiff  agreed  by  parol  that  if  Huff, 
Bridges  V,  Purcell,  i  Dev.  &  B.  L.  (N.  the  defendant,  would  permit  the  plain- 
Car.)  496;  Sampson  v,  Burnside,  13  N.  tiff  to  have  coal  for  the  use  of  his  farm, 
H.  264.  Huff  might  have  coal,  as  much  as  he 
"But  a  license  to  do  or  permit  to  be  wanted,  and  as  long  as  he  wanted,  for 
done  something  which  is  a  mere  tem-  the  use  of  his  works.  All  the  coal  was  to 
porary  obstruction  of  the  easement,  or  be  mined  by  the  defendant.  The  de- 
which,  though  permanent  in  character,  fendant  mined  coal  and  the  plaintiff 
is  licensed  for  temporary  purposes  only,  subsequently  sued  for  its  value.  There 
or  by  a  person  whose  riffht  to  the  ease-  was  no  evidence  that  plaintiff  ob- 
ment  is  temporary,  will  not  extinguish  tained  any  of  the  coal  mined  bj*  the  de- 
the  easement,  and  when  the  occasion  of  fendant.  The  trial  judge  charged:  "I 
obstruction  has  passed  away  the  ease-  view  this  case,  then,  if  the  evidence  is 
ment  will  revive."  4  Sharswood  &  believed,  as  a  license  to  enter  and  take 
Budd's  Leading  Cases  in  Am.  Law  of  away  coal.  A  license  is  a  privilege  to 
Real  Property,  154.  go  upon  the  land  of  another  for  some 
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purpose  Kought  for  by  the  grantee  as  a  accustomed  to  be;  to  put  in  new  and 
right  of  way  over  his  land,  or  to  6ood  wider  gates,  and  enlarge  the  culverts  to 
water  back  upon  it,  or  construct  a  mill  let  the  water  into  the  raceway,  when 
race  through  it.  It  may  be  a  bare  license  the  owners  above  and  below  the  dam 
unaccompanied  with  any  expenditure  prayed  for  an  injunction.  One  or  more 
on  the  part  of  the  grantee.  In  such  a  of  the  licensors  died  in  1846,  which  had 
case  it  is  at  any  time  and  at  all  times  the  effect,  in  the  judgment  of  the  court, 
revocable.  As,  in  this  case,  if  the  li-  to  revoke  the  license,  so  far  as  the  same 
cense  had  been  granted,  and,  before  any  could  be  done,  in  respect  to  the  lands 
expenditure  upon  the  faith  of  the  grant  then  owned  by  them  and  subsequently 
by  Huff,  McCauley  had  revoked  it,  the  owned  by  the  plaintiff.  In  discussing 
privilege  would  have  ceased."  The  su-  this  case  Washburn  stated  (Law  of 
pfeme  court,  in  sustaining  the  judgment  Easements,  p.  26)  the  conclusions  of  the 
for  the  plaintiff,  said:  **We  do  not  pro-  court  as  follows:  "The  questions  were 
pose  ...  to  decide  that  the  ar-  (i),  what,  if  anything,  passed  by  this 
rangement  alleged  to  have  been  made  license;  and  (2),  what  was  the  effect  of 
between  the  plaintiff  and  George  Huff,  the  revocation  upon  the  rights  which 
if  made  at  all,  was  a  revocable  license,  had  accrued  under  this  license?  It  was 
As  already  said,  it  was  that,  or  the  held^  in  the  first  place,  that  being  a 
creation  of  an  easement  in  lands,  or  the  mere  license,  and  not  a  grant,  nothing 
assurance  of  an  interest,  either  in  or  out  in  the  nature  of  a  freehold  easement 
of  lands.  If  it  was  a  revocable  license,  passed,  and  before  it  had  been  executed, 
the  instruction  given  by  the  court  to  the  licensor  might  have  revoked  it.  In 
the  jury  was  confessedly  right.  If  it  the  next  place,  at  common  law,  he 
was  a  contract  it  was  in  parol,  and  the  might  have  revoked  it,  so  far  as  it  re- 
defendants  could  not  defend  under  it.  lated  to  the  licensor's  land,  even  ailer  it 
In  neither  aspect  of  the  case  have  they  had  been  executed.  But,  in  equity,  if 
been  injured  by  the  charge  of  the  the  revocation  would  work  a  fraud  upon 
court."  the  licensee  it  would  be  restrained,  nor 
In  Veghte  v.  Raritan  Water  Power  could  it  be  revoked  so  far  as  it  had  been 
Co.,  4  C.  £.  Green  (N.  J.)  142,  the  de-  executed  upon  the  licensor's  land, 
fendants  owned  a  parcel  of  land  on  either  at  law  or  in  equity.  There  are 
both  sides  of  a  river  suitable  for  erect-  various  ways  of  revoking  a  license,  and 
ing  a  dam.  If  erected  to  a  certain  bringing  a  bill  to  restrain  the  act  li- 
heisht,  the  dam  would  cause  the  water  censed  from  being  done  would  be  one 
to  now  back  upon  the  lands  of  others,  of  them.  The  measure  of  the  license 
To  gain  a  desired  mill  power  in  con-  as  to  the  dam  was  the  height  of  the 
nection  with  this  dam,  it  was  necessary  dam;  whereas  if  the  defendant  claimed 
to  construct  a  raceway  from  above  this  by  proscription,  it  might  have  been  the 
dam  through  the  lands  of  several  height  of  the  actual  flowing,  instead  of 
owners  to  a  point  three  miles  below  it  the  dam.  And  the  license  having  been 
on  one  side  of  the  stream.  A  license  executed  to  the  prescribed  height,  the 
in  writing,  but  not  under  seal,  was  licenses  had  lost  no  part  of  the  license 
granted  to  themby  the  owners  above  and  by  neglecting  to  flow  from  want  of  re- 
below  the  dam  to  erect  the  dam  to  this  pair  of  the  dam,  provided  the  licensee 
height,  to  excavate  the  raceway  and  in-  had  committed  no  act  of  abandonment 
sert  at  its  head,  where  it  lefl  the  river,  in  respect  to  the  same.  By  the  license, 
head  gates  of  the  requisite  height  and  an  easement  had  been  acquired;  and  a 
width,  and  to  draw  the  water  through  mere  nonuser  of  an  easement  for 
the  same.  The  dam  was  accordingly  twent}'  years  is  no  extinguishment 
built  in  1842,  and  in  the  following  year  without  some  act  of  abandonment 
culverts  were  made  by  which  to  let  the  The  court  keld^  therefore,  that  the  de- 
water  into  the  raceway.  The  head  fendants  might  repair  their  dam  and 
gates  had  been  constructed  before  that,  render  it  ticht,  although  by  so  doing 
and  had  been  washed  out  before  the  they  would  flow  higher  than  had  usual- 
culverts  were  put  in.  This  dam  and  ly  been  done  upon  the  owners  above, 
mill  property  came  by  purchase  into  But  when  works  erected  by  license  up- 
the  defendants'  hands  in  1864.  The  on  another's  land  are  destroyed  or 
dam  was  leaky  and  wanted  repair,  the  thrown  down  by  the  elements,  the  li- 
head  gates  had  not  been  restored;  and  censor  may  at  once  revoke  the  license 
the  defendants  were  taking  meas-  and  extinguish  the  right.  And  this 
ures  to  render  the  dam  tight,  so  as  to  they  applied  to  the  head  gates,  which 
keep  the  water  higher  than  it  had  been  hadf  not  been  rebuilt  before  ^e  revoca-* 
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If  the  license  is  to  do  a  single  act,  it  will  be  irrevocable  after 
the  act  is  done.*     If  the  license  amounts  to  a  grant,  and  is  such 

an  interest  as  is  covered  by  the  statute  of  frauds,  the  license  is 
revocable ;  but  if  the  grant  is  such  as  can  be  legally  made  by 
parol,  then  it  is  irrevocable.* 

The  cases  are  conflicting  as  to  the  effect  on  the  power  of  revo- 
cation of  the  expenditure  of  money  by  the  licensee  in  pursuance 
of  the  license.  In  most  of  the  States  it  has  been  held  that  even 
where  money  has  been  expended  by  the  licensee  on  the  faith  of 
the  license,  the  licensor  may  yet  exercise  his  power  of  revoca- 
tion of  the  license.  Nor  was  the  race-  Stearns,  ii  Mass.  536.  See  also  Leg- 
way  complete  when  the  revocation  gins  v.  Inge,  5  M.  &  P.  712. 
took  place.  The  license  was  not  to  S.  Where  a  license  or  power  is 
erect  head  gates  or  construct  a  race-  coupled  with  an  interest,  or  is  necessary 
way,  but  to  divert  water;  and  only  the  to  the  possession  or  enjoyment  of  a 
erection,  as  a  whole,  of  some  work  in-  right  or  title,  arising  from  the  act  or 
tended  to  divert  the  water,  was  such  contract  of  the  person  who  grants  the 
acting  upon  it  as  would  make  it  irrevo-  license,  the  license  itself  is  irrevocable, 
cable.  Reference,  therefore,  must  be  This,  of  course,  does  not  apply  to  such 
had  to  the  capacity  of  the  works  to  di-  an  interest  in  lands  as  is  required  to  be 
vert  the  water  as  they  were  before  the  in  writing  by  the  statute  of  frauds, 
revocation,  to  fix  the  rights  of  the  de-  In  Rogers  v.  Cox,  96  Ind.  157,  the 
fendints.  But  they  may  not  put  in  oral  sale  of  a  frame  building  with  a 
larger  culverts,  nor  change  their  posi-  right  of  removal,  was  keld  to  consti- 
tion  in  respect  to  the  flow  of  the  water,  tute  an  irrevocable  license  to  enter  and 
nor  alter  their  raceway  so  as  to  increase  remove  the  building, 
the  flow  through  these  culverts,  except  A  grant  of  the  exclusive  privilege  to 
by  putting  the  works  in  good  repair,  take  wild  fowl  on  the  lakes,  sloughs 
and  cleaning  them  out."  and  waters  of  the  grantor,  with  a  privi- 

In  Cool  V,  Peters'  Box  and  Lumber  lege  of  ingress  and  egress  for  the  pur- 
Co.,  $7  Ind.  531,  it  was  held  that  a  pa-  pose,  was  held  a  grant  of  a  profit  a 
rol  contract  for  the  sale  of  growing  prendre^  and  not  a  mere  license  revo- 
timber  is  irrevocable  after  severance;  cable  at  pleasure.  Bingham  v.  Salene,  15 
and  in  Rogers  v.  Cox,  96  Ind.  157,  the  Oreg.  208. 

parol  sale  of  a  frame  building,  with  In  Duchess  of  Norfolk  v,  Wiseman, 

right  of  removal,  was  held  to  author-  Year  Books,  12  Henry  VIII,  pi.  25,  a  li- 

ize   the  purchaser  to  enter    upon  the  cense  to  hunt  at  pleasure  on  the  land  of 

land  and  to  constitute  an  irrevocable  the  licensor  was  held  a  justification  for 

license. '  the  entry  of  the  defendant  as  the  servant 

See  in  general  Mumford  t>.  Whitne}^  and  companion  of  the  licensee.  See  also 

13  Wend.  (N.  Y.)  380;  Cook  v,  Ste-  Muskett  v.   Hill,    5   Bing.  N.  C.  694; 

vens,  II  Mass.  533;  Sterling  v.   War-  Wickham  v.  Hawker,  7  Mees.  &  W.  03; 

den,    51    N.    H.    217:   Williamson    v.  Doe 7^  Wood,  2  Barn.  &  Aid.  724. 

Yingling,    93    Ind.   423;  Barksdale  v.  A  common  grantor  conveyed  land  to 

Houston,  81  Va.  764;  Turner  v.  Stan-  the  defendant,  with  the  privilege  that 

ton,  42  Mich.  506;  Beidelman  v.  Foulk,  defendant  should   have  the  right  and 

5  Watts  (Pa.)"  308;  Wheeler  v.  West,  privilege  of  using  an  alley  which  he 

71  Cal.  126;  Dodge  v.  McClintock,'  47  laid  out  and  opened  from  the  rear  of 

N.  H.   383;    McCrea     i>.    Marsh,    12  the  defendant's  lot  to  a  public  street 

Gray  (Mass.)  211;    Kivett  v.  McKei-  In  order  to  reach  the  alley  it  was  nee- 

than,  90  N.  Car.  106.  essary  for  the  defendant  to  pass  over  a 

1.  '^Licenses,  to  do  a  particular  act,  comer  of  the  premises  of  the  grantor, 

do  not,  in  any  degree,  touch  upon  the  which  passage  was   pennitted  by  the 

policy  of  the  law,  which  requires  that  grantor.    The  premises  so  passed  over, 

bargains  respecting  the  title  or  interest  by  the   diverse  conveyances,   some    of 

in  real  estate   shall   be  by  deed  or  in  which   recited  the  right  of  way  in  the 

writing.  They  amount  to  nothing  more  alley,  came  into  the  hands  of  the  plain- 

than  an  excuse-  for  the  actv  which  would  tifff'^who  closed  the.defendant*s  entrance 

otherwise    be    a    trespass."      Cook  v,  to  the  alley  by  a  fence.    The  defend- 
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tion.^     In  others,  however,  it  is  said  that  where  the  licensee  has 

incurred  expense,  a  revocation  may  be  enjoined  by  a  court  of 
equity.* 

ant  tore  down  the  fence;  whereupon  the  The  building  of  a  side  track  and  the 

plaintiff   brought    his  bill  to  restrain  erection  of  car  works  at  the  expense  of 

him  from   doing  so.     It  was  held  that  the  licensee  will  not  estop  the  licensor 

the  bill  must  be  dismissed;  that  when  a  railroad  company  from  revoking  a  li- 

license  is  coupled  with  a  grant,  and  the  cense  to  connect  the  side  track  with 

enjoyment  of  the  grant  depends  upon  its  own.  Jackson  &  Sharp  Co.  v.  Phila. 

the    license,    then    it    is    irrevocable,  etc.  R.  Co.,  4  Del.  Ch.  13a 

Gardner  v.  Weaver,  11  W.  N.  C.  (Pa.)  A  writing  not  under  seal  giving  the 

544.  right  to  flow  land  and  realize  all  claims 

1.  BzunidM  of  BerocaUe  LloeiiMt. —  for  damages  therefor,  was  held  not  to 

An    agreement  that    one    shall    have  estop  a  future  grantor  of  the  land  from 

land  '*to  hold  and  use  as  his  own,"  so  recovering  damages  for  further  flooring, 

long  as  he  keeps  a  mill  on  it  in  running  Cobb  v.  Fisher,  121  Mass.  169. 

order,  creates  a  mere  license,  and  the  A     religious     corporation     holding 

assignee  of  the  agreement  is  chargeable  ground   for  burial  purposes  issued  cer- 

with  notice  of  a  recorded  mortgage  of  tiiicates  for  lots,  which  certificates  were 

the  mill.     Malott  v.  Price,  109  Ind.  22.  signed  by  the  secretary  of  the  board  of 

A   mere   naked  license  to  pass  over  trustees,  without   other    formality.     It 

land  is  revocable  at  pleasure.    Parish  i\  was  held  that  the  certificates  imported 

Kaspare,  109  Ind.  586.  a  revocable  license,  and  that  after  revo- 

Where  a  mill  had  been  constructed,  cation,  only  the  right  to  remove  interred 

and   a  dam  built  across  a  stream,  with  bodies  existed  in  the  licensee,  who  had 

the  verbal  consent  of  the  owner  of  the  no    further  interest  in    the    premises, 

land  flowed,  and  had  been  used  for  sev-  Rayner  v.  Nugent,  60  Md.  515. 

eral  years,  it  was  held  that  the  owner  The   use  without  objection,  by   the 

of  the  land  could  withdraw  his  consent,  lessee  of  a  field  accessible  by  a  public 

at  any  time,  and  after  giving  a  reason  -  road,  of  a  shorter  pathway  through  the 

able  time  to  the  licensee  to  remove  the  lessor's  other  lands,  is  merely  a  parol 

dam,  he  might  cause  it  to  be  removed  license    revocable   at    pleasure,    unless 

without  incurring  a  liability  for  dam-  such  use  was  part  of  the  lease  held  out 

ages.   Kivett  v,  McKeithan,  90  N.  Car.  as  an  inducement  therefor.     Motes  v, 

106.  Bates,  80  Ala.  382. 

Where  one  orally  promised   others,  A  parol  license  to  drain  into  a  ditch 

that  if  they  would  erect  a  good  custom  is    revocable    at    the    will    of   the   li- 

mill  at  a  certain  point  on  their  land,  he  censor.  Stoddard  v,  Filgur,  21  111.  App. 

would  give  them  the  privilege  of  flow-  560. 

ing    his  land  so  long  as   they    would  One  having  an  oral  license  to  quarry 

maintain  the  mill,  and  they,  relying  on  stones  cannot,  after  it  is  revoked,  re- 

the  promise,  erected  the  mill  and  dam  plevy  stones  quarried  by  him  after  the 

at  large  expense,  the  license  was  held  to  revocation.     Williams  v.  Morrison,  32 

be  revocable  after  having   been  acted  Fed.  Rep.  177. 

upon.    Johnson  v.  Skillman,  29  Minn.  See  aJso  Tanner  v.  Volentine,  75  111. 

95;Clute  v.  Carr,  20  Wis.  531.  Contra^  624;  Batchelder  v.  Hibbard,  58   N.  H. 

Lkbc  V,  McLeod,  12  Nev.  280.  269;  Lake  Erie  etc.  R.  Co.  v.  Michener, 

Where  a  partj*  under  a  verbal  license  117  Ind.  465;  Beck  v.  Louisville  etc.  R. 

from  the  owner  enters  upon  the  land  of  Co.,  65    Miss.  172;  Totel  v.  Bonnifoy, 

another,  and  constructs  a  railway  track  23  111.  App.  55;  Wood  v.  Leadbitter,  13 

over  the  same,  without  any  agreement  Mees.  &  W.  '833;     Burton  v,   Scherpf, 

for  compensation  or  the  duration  of  the  i    Allen    (Mass.)    133;    Cronkhite    v. 

easement,  and  no  guarantee  given   or  Cronkhite,    94   N.  Y.  323,  and    other 

asked,  that  the  right  of  way  shall  be  cases  set  out  under  preceding  sections 

enjoyed   for  any   length  of  time,    the  of  this  title. 

land  owner  v'-U  not  be  estopped  in  equi-  2.  In   Rerick  v.  Kern,  14    S.  &    R. 

ty   from   revoking  such    license,  even  (Pa.)  267,  the  plaintiff  sued  the  defend - 

after  the  expenditure  of  money  in  con-  ant  for  diverting  the  water  of  a  stream 

structing  the   road.      St.  Louis  Stock  and  injuring  his  mill.     It  appeared  that 

Yards  v.  Wiggins   Ferry   Co.,  112  III.  the  water   had   been    turned   into    the 

3^4-  channel  leading  to  the  mill,  by  a  dam 
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or  structure  erected  for  the  purpose  on  jects  the  injured  party  to  risk  from  the 
the  land  of  the  defendant  under  a  ignorance  or  dishonesty  of  those  who 
license  from  him.  This  structure  was  are  to  estimate  the  quantum  of  the 
subsequently  removed  by  the  defend-  compensation.  In  the  case  under  con- 
ant.  Evidence  was  produced  by  the  sideration,  no  objection  to  a  specific 
plaintiff  which  tended  to  show  that  he  performance  can  be  founded  on  the  in- 
had  erected  his  mill  on  the  faith  of  the  trinsic  nature  of  the  agreement,  nor, 
authority  given  by  the  defendant,  and  having  been  partly  executed,  on  the 
that  the  revocation  of  the  license  would  circumstance  of  its  resting  in  parol; 
injure  his  mill.  The  court  held  that  an  but  it  is  to  be  considered  as  if  there  had 
executed  license,  the  execution  of  been  a  formal  conveyance  of  the  right, 
which,  as  in  the  present  case,  had  In-  and  nothing  remains  but  to  determine 
volved  the  expenditure  of  money  or  its  duration  and  extent.  A  right  under 
labor,  should  be  regarded  in  equity  as  a  license,  when  not  specially  restricted, 
an  executed  agreement  for  a  valuable  is  commensurate  with  the  thing  of 
consideration,  and  as  such  should  be  which  the  license  is  an  accessory.  Per- 
enforced,  even  when  merely  verbal  mission  to  use  water  for  a  mill,  or  any- 
and  relating  to  the  use  or  occupation  of  thing  else  that  was  viewed  by  the  par- 
real  estate.  Gibson,  J.,  said:  **A  ties  as  a  permanent  erection,  will  be  of 
license  may  become  an  agreement  on  unlimited  duration,  and  survive  the 
valuable  consideration;  as,  where  the  erection  itself,  if  it  should  be  destroyed, 
enjoyment  of  it  must  necessarily  be  or  fall  into  a  state  of  dilapidation,  in 
preceded  by  the  expenditure  of  money;  which  case  the  parties  might  perhaps 
and  when  the  grantee  has  made  im-  be  thought  to  be  remitted  to  their 
provements  or  invested  capital  in  con-  former  rights.  But,  having  had  in 
sequence  of  it,  he  has  become  a  pur-  view  an  unlimited  enjoyment  of  the 
chaser  for  a  valuable  consideration,  privilege,  the  grantee  has  purchased, 
Such  a  grant  is  a  direct  encouragement  by  the  expenditure  of  money,  a  right 
to  expend  monev,  and  it  would  be  indefinite  in  point  of  duration  which 
against  all  conscience  to  annul  it,  as  cannot  be  forfeited  by  nonuser,  unless 
soon  as  the. benefit  expected  from  the  for  a  period  sufficient  to  raise  the  pre- 
expenditure  is  beginning  to  be  per-  sumption  of  a  release.  The  right  to 
ceived.  Why  should  not  such  an  agree-  rebuild,  in  case  of  destruction  or  dilapi- 
ment  be  decreed  in  specie?  That  a  dation  and  to  continue  the  business  on 
party  should  be  let  off  from  his  contract  its  original  footing,  maj'  have  been  in 
on  payment  of  a  compensation  in  dam-  view,  as  necessary  to  its  safety,  and 
ages,  is  consistent  with  no  system  of  may  have  been  an  inducement  to  the  par- 
morals  but  the  common  law,  which  was  ticular  investment  in  the  first  instance, 
in  this  respect  originally  determined  by  The  cost  of  rebuilding  a  furnace,  for  in- 
political  consideration,  the  policy  of  its  stance,  would  be  trivial,  when  weighed 
military  tenures  requiring  that  the  ser-  with  the  loss  that  would  be  caused  by 
vices  to  be  rendered  by  the  tenant  to  breaking  up  the  business  and  turning 
his  feudal  superior  should  not  be  pre-  the  capital  into  other  channels;  and, 
vented  by  want  of  personal  independ-  therefore,  a  license  to  use  water  for  a 
ence.  Hence  the  judgment  of  a  court  furnace  would  endure  forever.  Such, 
of  law  operates  on  the  right  of  a  party,  usually,  is  the  object  to  be  accomplished 
and  the  decree  of  a  court  of  equity  on  by  a  saw  mill,  the  permanency  of 
the  person.  But  the  reason  of  this  dis-  which  is  dependent  on  a  variety  of  cir- 
tinction  has  long  ceased;  and  equity  cumstances,  such  as  an  abundance  of 
will  execute  every  agreement,  for  the  timber,  on  the  failure  of  which  the 
breach  of  which  damages  may  be  re-  business  necessarily  is  at  an  end.  But, 
covered,  where  an  action  for  damages  till  then,  it  constitutes  a  right,  for  the 
would  be  an  inadequate  remedy.  How  violation  of  which  redress  maj'  be  had 
very  inadequate  it  would  be  in  a  case  by  action.  With  this  qualification,  it 
like  this  is  perceived  by  considering  may  safely  be  affirmed  that  expending 
that  a  license  which  has  been  followed  money  or  labor,  in  consequence  of  a 
by  the  expenditure  of  ten  thousand  dol-  license  to  divert  a  water  course  or  use  a 
lars,  as  a  necessary  qualification  to  the  water  power  in  a  particular  way,  has 
enjoyment  of  it,  may  be  revoked  by  an  the  effect  of  turning  such  license  into 
obstinate  man  who  is  not  worth  as  an  agreement  that  will  be  executed  in 
many  cents.  But,  besides  this  risk  of  equity.  Here  it  was  not  pretended  that 
insolvency,  the  law,  in  barelj'  compen-  the  license  had  expired;  and  we  are 
sating  the  want  of  performance,  sub-  unable  to  discover  an  error  in  the  opin- 
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(b)  Distinction  Between  a  License  to  Do  an  Act  Upon  the  Land  of 
the  Licensor  and  a  License  to  Do  an  Act  Upon  t/ie  Land  of  the 
Licensee. — At  common  law,  a  license  to  do  an  act  upon  the  land 
of  the  licensor  was  revocable  at  the  pleasure  of  the  licensor ;  but, 
in  general,  where  the  act  is  to  be  done  on  the  land  of  the  li- 
censee, the  license  cannot  be  revoked  after  it  has  been  once 
executed.     On  the  same  principle,  if  the  act  is  to  be  done  on  the 

ion  of  the  court  on  the  points  that  were  the  court  held  that  a  parol  grant  of  a 

propounded."  private   way,  upon  a  valuable  consid- 

Examplei  of  Caaas  Where  UceiiMB  eration,  which  was  followed  by  the 
Hare  Been  Held  IrreToeable  After  the  grantee's  use  of  the  way  for  sixteen 
Expenditure  of  Honey. — One  who  has  years,  could  not  be  revoked, 
given  to  a  railroad  company  parol  Where,  in  consideration  of  A's  re- 
license  to  use  a  right  of  way  cannot,  leasing  fifteen  feet  in  a  private  way, 
after  the  expenditure  of  money,  the  three  adjoining  proprietors  agreed  verb- 
construction  of  the  road  and  the  lapse  ally  to  give  forever,  for  the  use  of  the 
of  fourteen  years,  revoke  the  license,  four  tracts  of  the  land,  a  way  twenty  feet 
Nor  can  one  claiming  under  the  wide,  and  A  released,  all  tour,  joining 
licensor.  Campbell  v.  Indianapolis  in  making  the  new  way  a  good  one,  and 
etc.  R.  Co.,  no  Ind.  490.  See  also  continuing  to  use  it  until  they  conveyed 
Buchanan  v.  Logansport  etc.  R.  Co.,  their  tracts,  the  court  held  that  the 
71  Ind.  365.  right  to  use  the  way  was  an  irrevocable 

An  instrument  in  writing  under  seal,  license,   as   A  could  not  be  placed  in 

granting  permission  to  mine  on  a  cer-  statu  quo.    Simons  v.  Morehouse,  88 

tain  lot,  so  long  as  the  licensees  do  Ind.  391. 

mining  work  on  the  lot,  was  held  to  In    Morse     v.     Copeland,     2    Gray 

be   a  license    irrevocable,    except    for  (Mass.)  302,  the  owner  of  a  mill  privi- 

breaches  of  the  contract  by  the  grantor,  lege  gave  the  owner  of  lands  flowed 

Boone  v.  Stover,  66  Mo.  430.  thereby  an  oral  license  to  erect  a  dam 

When  a  person,  in  consideration  that  on  the  land  of  the  licensee,  and  also  to 

the  licensee  would  erect  a  brick  house  dig  a  ditch  across  the  land  of  the  licensor 

instead  of  a  frame  one,  agreed  that  he  to  drain  the  water  from   part  of  the 

might  use  the  wall  of  his  house  as  a  licensee's  land;  and  under  this  license, 

party  wall,  it  was  held  that  after  the  the  dam  was  erected  and  the  ditch  dug. 

erection  of  the  house  the  license  to  use  The  court  held^  that  the  licensor  could 

the  party  wall  was  irrevocable.    Russell  revoke  the  license  to  use  the  ditch,  even 

V,  Hubbard,  59  111.  335.  after  the  expiration  of  twenty  years, 

Where  plaintiff  granted  a  license  to  but  could    not  revoke    the   license   to 

build    a  dam,  and  the  defendant,  with  build  the  dam;  and  the  licensor  having 

plaintiff's  knowledge    and    assistance,  undertaken  to  revoke  the  whole  license 

contracted  with  other  persons  to  furnish  was  justified   in  making  a  ditch  on  his 

water    from    the    dam    for    a    certain  own  land    to  draw  off   the  water  so 

period,  it  was  held  to  be   irrevocable  thrown  upon  it,  although   he   thereby 

until  after  the  expiration  of  that  period,  diverted  the  water  from  the  licensor's 

Risien  v.  Brown  (Tex.),  10  S.  W.  Rep.  millpond  also.     See  also  Totel  v.  Bon- 

661.  nefoy,  23  111.  App.  55. 

Where  a  purchaser  of  standing  tim-  In    the   following  cases  it  was  ex- 

ber,  who  had  paid  in  full,  had  a  right  pressly  decided  that  licenses  could  not 

of  removal  for  two  jf  ears  which  was  ex-  be    revoked    after  the    expenditure  of 

tended  for  two  more  by  parol,  it  was  money.     Southwestern    R.  R.  Co.   v. 

held  not  to  be  revocable  by  the  seller  Mitchell,  69  Ga.  114;  Davis  t;.  Souder, 

of  the  timber,  or  his  grantee  with  notice.  10  Phila.  (Fa.)  113;  Cumberland  Valley 

Williams  v.  Flood,  63  Mich.  487.  R.  Co.  v,  McLanahan,  59  Pa.  St.  2^; 

In  Rhodes  v.  Otis,  33  Ala. ^[78,  it  was  Wilson    v.    Chalfant,     15    Ohio    248; 

held  that  a  parol  license  to  noat  spars  Hodgson  v.  Jeffries,  52  Ind.  334;  Clark 

on  a  stream,  for  a  valuable  considera-  v.  Glidden,  w)  Vt.  702;  Pierson  v.  Cin> 

tion,  could  not  be  revoked  after  the  cinnati  etc.  Canal  Co.,  2  Disney  (Ohio) 

grantee  had  acted  upon  it.  100;  Gibson  v.  Agricultural  &  Mechan- 

In  Nowlin  xk  Whipple,  79  Ind.  481,  ical  Assoc.,  33  Mo.  App.  x8o;  House  v. 
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land  of  a  third  person  by  the  licensee,  and  the  license   is  ext, 
cuted,  it  cannot  be  revoked.^ 

{c)  Effect  of  the  Death  of  the  Licensor, — The  death   of  the  li- 
censor revokes  the  license.* 

Montgomery,  19  Mo.  A  pp.  170;  Baker  upon  the  licensee's  land,  and  not  the 

V.  Chicago  etc.  R.  Co.,  57  Mo.  265;  giving  up  of  one  which  belongs  to  the 

Cook  v.  rridgen,  45  Ga.  331;   Stephens  licensor  in  the  licensee's  land.    But  tilt 

V.  Benson,  19  Ind.  367.  executed  a  parol    license    may  be  re- 

1.  "The    authorities    show  that  the  voked."     Liggins  v.  Inge,  7  Bing.  682 ; 

rule,  sometimes  laid  down  in  the  books,  Winter    v,    Brockwell,     8    East   308; 

that  a  license  executed  cannot  be  coun*  Morse  v.  Copeland,  2  Graj    (Mass.) 

termanded,  is  not  applicable  to  licenses  302;  Elliott  v.  Rhett,  5  Rich.  (S.  Car.) 

which,  if  g^ven  by  deed,  would  create  40c,  4x8,  419;  Dyer  v.  Sanford,  9,Met. 

an    easement;  but  to   licenses  which,  (Mfass.)  395. 

if  given    by  deed,  would    extinguish        8.  In  18 14   certain  persons   in  Cali- 

or   modify   an    easement.     The}'   also  fomia  petitioned  the  Mexican  governor 

show   that   the  distinction,   sometimes  of  California  for  a  grant  of  land  near 

taken  in  the  books,  between  a  license  the  mission  of  San   Francisco.      The 

to  do  acts  on  the  licensee's  own  land,  governor  referred   the  petition  to  the 

and  a  license  to  do  acts  on  the  licensor's  secretary  of  state,  who  reported   that 

land,  is  the  same  distinction  that  is  made  the  lancf  was  unoccupied,  but  that  inas- 

between  licenses  which,  if  held  valid,  much  as  "common  lands"  were  to  be 

would  create,  and  licenses  which  ex-  assigned  to  the  said  mission,  he  was  of 

tinguish  or  modify  an  easement    Gen-  opinion  that  in  the  meanwhile  the  pe> 

erally,  if  not  always,  a  license  which,  titioners  might  occupy  the  land  under  a 

when  executed,  extinguishes  or  modi-  provisional  license.     A  decree  was  ac> 

fies  an  easement,  is,  from  the  nature  of  cordingly  made,  which  empowered  the 

the  case,  a  license  to  do  acts  on  the  petitioners   "to  occupy    provisionally'^ 

servient  tenement — ^the  tenement  of  the  the  land,  and  directing  a  proper  docu- 

licensee."     Morse  v.  Copeland,  2  Gray  ment  to  be  issued  to  Uiem,  and  a  regis- 

(Mass.)  302.  try  made  of  it.     An  instrument  was  ac- 

Washbum,  in  his  work  on  ease-  cordingly  issued  to  the  petitioners,, 
ments,  p.  520,  says:  "If  one  licenses  signed  by  the  governor,  which  granted 
another  to  do  an  act  upon  the  licensor's  to  them  'the  occupation  of  the  land,  sub- 
land,  he  may,  at  common  law,  revoke  ject  to  the  measurement  to  be  made  of 
it,  so  far  as  it  remains  unexecuted,  at  common 'lands  for  the  establishment  of 
his  pleasure,  with  very  rare,  if  any,  ex-  San  Francisco,  with  conditions  against 
ceptions.  And  consequently  if  the  act  alienation,  and  for  the  occupation  of 
so  licensed  to  be  done  affects  the  enjoy-  the  land  within  a  year,  and  for  forfeit- 
men  t  of  the  land,  or  any  easement  con-  ure  in  case  the  conditions  were  not  com- 
nected  therewith,  when  the  same  is  plied  with.  The  Supreme  Court  of  the 
revoked,  the  right  to  the  easement  re-  United  States  held  that  the  decree  of 
vives  with  full  vigor.  But  if  the  act  is  the  governor  constituted  only  a  naked 
to  be  done  on  the  licensee's  land,  and  license  to  occupj'  the  land  provision- 
the  effect  thereof  is  to  impair  or  destroy  ally,  and  that  the  instrument  issued 
and  easement  belonging  to  the  land  of  pursuant  to  the  decree  did  not  pass- 
thc  licensor,  the  latter  cannot  himself  any  title  to  or  interest  in  the  land;  and 
restore  what  has  been  changed  on  the  that  this  license  was  a  personal  privi- 
other's  land,  nor  can  his  revocation  of  lege  of  the  parties,  and  upon  their  death 
the  license  affect  what  has  already  ac-  did  not  extend  to  their  heirs.  De  Haro 
tuallj'  been  accomplished;  and  it  would  v.  U.  S.,  5  Wall.  (U.  S.)  599. 
be  sufficient  that  the  license  was  \iy  See  also  Eggleston  v.  New  York  etc. 
parol,  and  not  in  writing.  This  doc-  R.  Co.,  35  Barb.  (N.  Y.)  162;  Bridges 
trine  does  not  extend  to  what  are  called  r;.  Purcell,  i  Dev.  &  B.  (N.  Car.)  492; 
natural  easements,  like  the  flow  of  a  Watson  v.  King,  4  Campbell  272;  Van- 
stream  of  water  through  the  licensee's  denburgh  v.  Van  Bergen,  13  Johns.  (N. 
land  into  that  of  the  licensor.  A  liceni^e  Y.)  212. 

to  stop  or  divert  it  upon  the  licensee's        But  in  Carter  v.  Page,  4   Ired.  L. 

land  is  just  as  revocable  as  if  the  act  (N.  Car.)  424,  it  was  keuL  that  when  A 

was  to  be  done  upon  that  of  the  licensor,  gave  B  the  right  to  construct  and  use 

since  its  effect  is  to  create  an  easement  ditches  on  his  land,  and  they  were  con- 
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{d)  Effect  of  the  Destruction  of  the  Building  or  Structure  Li- 
censed to  be  Erected, — Where  a  building,  works  or  structure 
erected  by  license  upon  another's  land  is  destroyed  by  the  ele- 
ments, the  licensor  may  revoke  the  license  and  extinguish  the 
right.i 

{e)  Effect  of  the  Conveyance  of  the  Land, — A  conveyance  of  the 
servient  land  works  a  revocation  of  an  executory  license,  but 

does  not  affect  the  right  of  any  of  the  parties  concerned,  where 
the  license  has  already  been  executed.* 

stnicted  in  the  lifetime  of  A,  B  was  not  owner  of  the  chattels  has  an  implied 

liable  for  not  discontinuing  the  use  of  irrevocable  license  to  enter  and  remove 

the  ditches  upon  the  death  of  A  with-  them.     In  such  case  the  owner  of  land 

out  receiving  notice  to  do  so  from  the  cannot  bj  withdrawing  his  assent  to 

new  owner.  enter  on    his    premises,    deprive    the 

1.  Thus  it  was  held  in  Allen  v.  owner  of  chattels  of  his  property,  or 
Fiske,  42  Vt.  462,  that  where  an  aque-  prevent  him  from  regaining  possession 
duct  laid  by  license  of  the  owner  of  the  of  them.  The  law  will  not  lend  its  aid 
land  went  to  decay,  and  became  un-  to  the  perpetration  of  fraud.  But  it  is 
serviceable,  the  owner  of  the  land  was  otherwise  where  the  contract  has  not 
at  liberty  to  revoke  the  license.  See  been  executed  by  a  severance  of  the 
also  Ve^hte  v,  Raritan  Water  Power  subject  matter  of  a  contract  of  sale 
Co.,  4  C.  £.  Green  (N.  J.)  142-159;  from  the  freehold.  So  lone^  as  the  tim- 
Morse  v,  Copeland,  2  Gray  (Mass.)  ber  or  other  product  of  the  soil  con* 
302;  Totel  v.  Bonnefoy,  23  111.  App.  55.  tinues  in  its  natural  condition,  and  no 

2.  Effect  Upon  LioenM  of  Oompaay. —  act  is  done  by  the  vendee  towards  its 
In  Drake  v.  Wells,  11  Allen  (Mass.)  separation  from  the  soil,  no  propertv  or 
141,  the  owner  of  land  for  a  valuable  title  passes  to  the  vendee.  The  whole 
consideration  orally  licensed  another  rests  in  contract.  A  revocation  of  the 
to  cut  off  within  a  certain  time  the  trees  license  to  enter  on  the  land  does  not  de- 
standing  upon  it,  and  afterwards  exe-  feat  any  vaUd  title;  it  does  not  deprive 
cuted  ah  absolute  deed  of  the  land  to  a  the  owner  of  chattels  of  his  property  in 
third  person.  The  court  held  that  such  or  possession  of  them.  The  contract 
a  deed  when  made  known  to  the  li-  being  still  executory,  no  title  has  passed 
censee  would  operate  as  a  revocation  to  the  vendee,  and  the  refusal  of  the 
of  the  license,  although  the  grantee  had  vendor  to  permit  the  vendee  to  enter  on 
knowledge  of  the  license.  In  deliver-  the  land  for  the  purpose  of  disconnect- 
ing the  opinion  of  the  court.  Chief  ing  from  the  freehold  the  property 
Justice  Bigelow  said:  **The  doc-  agreed  to  be  sold  is  only  a  breach  of 
trine  is  now  well  settled  that  a  sale  of  contract,  the  remed}'  for  which  is  an 
timber  or  other  product  of  the  soil,  action  for  damages,  as  in  the  common 
which  is  to  be  reserved  from  the  free-  case  of  a  failure  or  refusal  to  deliver 
hold  by  the  vendee  under  a  special  li-  ordinary  chattels  in  pursuance  of  a 
cense  to  enter  on  the  land  for  that  pur-  contract  of  sale.  These  principles 
pose  is,  in  contemplation  of  the  parties,  have  been  recognized  and  established 
a  sale  of  chattels  only,  and  cannot  be  as  the  law  of  this  commonwealth  in 
regarded  as  passing  an  interest  in  the  several  adjudicated  cases.  In  Claf- 
land,  and  is  not  for  that  reason  required  lin  v.  Carpenter,  4  Met.  (Mass.)  580, 
to  be  in  writing  as  being  within  the  582,  it  was  held  that  a  contract  for  the 
statute  of  frauds.  Such  license  to  en-  sale  of  standing  wood  to  be  cut  and 
ter  on  the  land  of  another,  so  far  as  it  severed  from  the  freehold  was  to  be 
is  executed,  is  irrevocable;  because,  by  construed  *as  passing  an  interest  in  the 
the  severance  of  the  timber  or  other  trees  when  they  are  severed,'  and  that 
growth  of  the  soil  from  the  freehold,  in  a  license  to  enter  on  the  land  under 
execution  of  the  license,  it  becomes  such  contract  could  not  be  counter- 
personal  property,  the  title  to  which  is  manded  after  it  had  been  acted  on.  So 
vested  in  the  vendee  absolutely,  and  in  Nettleton  v,  Sikes,  8  Met  (Mass.) 
the  rule  applies  that  where  chattels  be-  34,  it  was  said  by  the  court  that  a 
longing  to  one  person  are  placed  or  left  beneficial  license  to  be  exercised  on 
on  the  land  of  another,  with  the  per-  land,  'when  acted  upon  under  a  valid 
mission    or    assent  of  the  latter,  the  contract    cannot   be    countermanded.^ 
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(  /  )  Other  Ways  by  Which  a  License  May  be  Revoked. — A  parol 

license   may  be  revoked  by  the  licensor's  appropriation  of  the 

land  to  any  use  inconsistent  with  the   enjoyment  of  the  license, 

or  by  other  acts  which  indicate  an  intention  to  revoke  the  li- 
cense.* 

To  the  same  effect  are  Nelson  v.  Nel-  part  of  the  realty  annexed  to  the  free- 
eon,  6  Gray  (Mass.)  385,  and  Dougless  hold,  and  is  inconsistent  with  a  right 
V.  Shumway,  13  Gray  (Mass.)  498.  in  any  other  person  than  the  grantee 
In  these  cases  it  ap}>eared  that  the  li-  to  enter  on  the  land  and  remove  there- 
cense  fiad  been  acted  on  by  the  vendee,  from  trees  growing  thereon  or  other 
who  had  entered  on  the  land  and  cut  productsof  the  soil.  Coleman  v.  Fos- 
the  timber  which  was  the  subject  of  ter,  i  Hurl.  &  N.  37.*' 
the  contract  of  sale,  and  had  thereby  A  mere  parol  license,  not  founded  on 
acquired  a  title  to  the  wood  as  personal  a  valuable  consideration,  whereby  one 
property.  In  Giles  v,  Simonds,  15  is  permitted  to  allow  water  to  fall  from 
Gray  (Slass.)  441,  a  case  was  presented  his  gutter  onto  an  adjoining  building, 
where  a  vendee  had  entered  on  the  is  revoked  by  a  conveyance  of  the  ad- 
land  under  a  contract  of  sale  of  stand-  joining  building  without  further  notice, 
ing  wood,  and  had  cut  down  a  part  of  Winn  v.  Ulster  Co.  Sav.  Inst.,  37  Hun 
that    which   was   agreed    to  be    sold,  (N.  Y.)  349. 

when  he  was  forbidden  by  the  vendor,        A   parol  sale  of  standing  trees,   al- 

the  owner  of  the  land,  from  proceeding  though  void  as  a  sale  of  an  interest  in 

any   further   in    the  execution  of  the  land,  operates  as  a  license  to  enter  and 

contract,  and  also  from  removing  those  cut  and  carry  away  the  trees,  until  re- 

which  had  been  severed  from  the  free-  vocation,  but  is  revoked  by  a  sale  and 

hold.     He  nevertheless  did  go  on  the  conveyance  of  the  land  to  a  third  per* 

land  and  take  away  such  of  the  trees  as  son.   Jenkins  v,  Lykes,  19  Fla.  148. 
had  been  previously  cut  down.     It  was        Permission  to  erect  a  house  on  the 

held   that   the  vendor  had   a  right  to  land  of  the  defendant  and  occupy  it  as 

terminate  the  contract  and  revoke  the  long  as  the  licensee  thought  fit  or  his 

license  as  to  the  trees  lef^  standing,  but  convenience     might     require,    without 

that  he  could   not  do  so  as  to  those  molestation,    was   held  to    be  a  mere 

which  had  been  already  cut,  and  that  power  which  could  not  be  transferred 

an  action  of  trespass  would  not  lie  for  to  a  third  person,  even  after  it  had  been 

entering  and  taking  away   the   latter,  acted  on  by  building  the  house.    Jack- 

See  also  Burton  v,  Scherpf,   i    Allen  son  v,  Babcock,  4  Johns.  (N.  Y.)  418. 

(Mass.)    135.    The  application   of  the  See  also  Cowles  t;.lCendall,  4  Fost.  (N. 

principles  established  by  these  cases  is  H.)  364;  Wood  v.  Lead  bitter,  13  M.  & 

decisive  of  the  rights  of  the  parties  to  W.  845;  Hays  v.  Richardson,  i  Gill  & 

these  actions.    Taking  the  most  favor-  J.  (Md.)  366;  Kamphouse   v.  Gaffner, 

able  view  of  these  cases  in  behalf  of  the  73  111.  453;  Jenkins  v.  Lykes,  19  Fla. 

defendants,  they  had  acquired  no  title  143;  Foster  v.  Browning,  4  R.  I.  47; 

to  the  wood  standing  on  the  land  of  Winn    v.   Ulster    Co.    Sav.  Inst.,    37 

the   plaintiff.    They  had  only   an  ex-  Hun  (N.  Y.)  349;  Coleman  v,  Foster,  i 

ecutory  contract  for  the  purchase  of  the  H.  &  N.  37. 

trees  growing  on  the  premises,  with  a        But  a  colorable  deed   made  by   the 

license  from   the  plaintiflTs  grantor  to  licensor  will  not  be  a  revocation.   Thus 

enter  and  cut  and  remove   the    same,  in  Barry  v,  Worcester,  143  Mass.  476, 

This  license,  not  having  been  acted  on,  it  was  held  that  if  A,  the  owner  of  a 

was  revocable.     And  it  was  revoked  by  parcel  of  land,  agrees  with   B  that  B 

the  deed  of  the  land  to  the  plaintiff  by  may   take  gravel  from  the  land  at  a 

the  licensor,  by  which  it  was  conveyed  certain  price  per  cubic  yard,  and  A  af- 

absolutely  and  free  of  all  encumbrances  terwards  makes  a  deed  of  the  land,  this 

to  the  plaintiff.    In  Cook  v.  Stearns,  does  not  operate  as  a  revocation  of  the 

II  Mass.  5^3,  538,  it  was  held  that  the  license  to  B  to  enter  upon  the  land,  if 

transfer  of  land  to  another,  or  even  a  the  deed  is  colorable,  and  A  remains  in 

lease  of  it,  without  any    reservation,  possession  and  control  of  the  land;  and 

would,  of  itself,  be  a  countermand  of  a  A  may  maintain  an  action  for  gravel 

license.     Clearly  it  must  be  so,  because  taken  from  the  land  by  B  after  the  con- 

an    unqualified   grant  of  land   carries  veyance. 
with  it  the  title  to  everything  which  is        1.  Simpson  r.  Wright,  21   111.   App, 
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The  commencement  of  an  action  for  damages  will  constitute  a 
revocation.* 

A  license  to  a  partnership  is  revoked  by  the  dissolution  of  the 
partnership.* 

9.  HotioeofBevocation.— Under  certain  circumstances  the  licen- 
see is  entitled  to  notice  of  the  intention  to  revoke.* 

10.  Pleading  and  Evidence. — In  trespass,  a  license  must  be  es- 
pecially pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue.*  If,  however,  a  license  is  from  a  third  party,  it 
may  be  given  in  evidence  without  a  special  plea.^ 

The  burden  of  proof  is  upon  the  party  asserting  the  assistance 
of  a  license.®  Where  a  discontinuance  of  a  license  is  as- 
serted, the  burden  of  proof  is  upon  the  party  asserting  the  dis- 
continuance.''^ 

UCEVSE  (Patent  Law) — (See  also  Patent  Law). 


I.  Definition,  557. 

II.  How  Contract  of  License  May 
be  Made,  559. 

1.  By  Agreementy  559. 

a.  Evidence  of  Contract^  559. 

2.  Implied  License^  C59. 

a.  Estoppel  of  Ltcensor^  559. 

b.  Acquiescence  of  /licensor; 

and  by  Statutey  560. 

c.  License  Implied  from  Con- 

sideration Received^  561. 
(1)  Purchase     of     Single 
Article^  561. 


(a)  Payment  of  Judgment 
or  Decree^  5W. 
d.  Where  No  License  Is  Im- 
plied, 563. 
III.  Construction  of   License  Con- 
tract, 563. 
I.  Licenses  by  Agreement^  563. 

a.  Generally^  563. 

b.  When    Right     to    Manu- 

facture Is  Implied,  563. 

c.  When    Right   to  Sell  Im- 

plied, 564. 

d.  When   Right  to   Use  Im- 


I.  Defihitiov. — The  term  license,  as  applied  to  a  patent  right, 
is  a  transfer  of  a  less  or  different  interest  in  the  patent  right 


67.     In   Hyde  v,  Graham,  i  H.  &  C.  license  to  place  personal  property  upon 
593,  locking  a  gate  through  which  a  land  has  been  ^ven,  the  licensee  will 
person  had  been  licensed  to  pass  was  have  a  reasonable  time  to  remove  the 
held  to  be  a  revocation  of  the  license.  property.     Where  a  person  who  had 
1.  Lockhart  v,  Geir,  54  Wis.  133.  reserved  trees  did  not  cut  them  within  a 
8.  Barksdale  v.  Hairston,  81  Va.  764.  reasonable  time,  and  the  license  was  re- 
Death. — But  a  license  to  two  persons  voked,  it  was  held  that  the  licensee  lost 
is  not  revoked  by  the  death  of  one  of  the    right    to  the  wood.      Cornish  v. 


them. 


em.    Chandler  v.  Spear,  23  Vt.  36 
8.  Notice  of  BsTOcatloiL — Thus  if 


88. 


an 


owner  of  property  has  been  accustomed 
to  allow  to  others  such  a  permissive  use 
of  it  as  tends  to  produce  a  confident  be- 


Stubbs,  5  L.  R.,  C.  P.  55;  Mellor  v.  L. 
R.,  9  Q[^  B.  400. 

4.  Ruggles  V.  Lesure,  24  Pick. 
(Mass.)  197;  Spear  t;.  Bicknell,  5  Mass. 
125;  Lockhart  v,   Geir,   54    Wis.    133; 


lief  that  the  use  will  not  be  objected  to,  Chase  v.  Long,  44   Ind.  427;  Hill  v, 

he  must  not  mislead  them  by  failing  to  Morey,  26  Vt.  178;  Stambaugh  v.  Hoi- 

give  a  proper  warning  of  his  intention  lanbaugh,  10  S.  &  R.  (Pa.)  357;  Viner's 

to  recall  the  permission.    So  >l<?/cf  in  an  Abr.,   License;    Com.   I>igM    Pleader; 

action  by  a  boy  twelve  years  old  for  Bemett  v,  Alcott,  2  Term  R.  16;  Tay- 

personal  injuries  received  in   crossing  lor  v.  Smith,  7  Taunt.  156;  Milman  v. 

defendant's  railroad  in  a  city  in  a  path  Dolwell,  2  Camp.  378. 

which   was   not  a  public  crossing  re-  5.  Childs  v.  Allen,  83  Vt.  478. 

quiring  statutory  signals.     Houston  etc.  9.  Saunders  PI.  &  £v.  63^. 

R.  Co.  V.  Boozer,  70  Tex.  530.  7.  Blunt  v.   Barrett,  54  N.  Y.  Supr. 

Where    notice    of  revocation    of  a  Ct.  548. 
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fliedy  564.  2.  Rights^ etc^of  LictnseeUnder 

€,  What     Rights     Are    Not  Unassignable  License^  569. 

Implied^  ^6/^,  3.  Rights ^  etc.^  of  Assignee   of 

f.  Duration  of  Right,  564.  Assignable  License,  569.  [  ^70. 
(I)  Right  to  Use,  564.  4.  Right  to  Subdivide  License, 
(3)  Right    to    Mahe    and  5.  Estoppel  of  Licensee  to  Deny 

Sell,  565.  Patent,  570. 

g.  Restrictions    and    Condi"  VIL  Royalty,  571. 

tions  in  License  Rights,$6$  i.  Right  of  Licensor  to  Sue  in 

h.  Number    of  Licenses    or  Equity,  571. 

Prosecution  for  Infringe-  2.  Defences,  ^Ji, 

ment,<f^.  a.   Fraud,  \*j\. 

2.  Implied  Licenses,  ^,  b.  Eviction,  $71,                [572. 

IV.  Notice  of  License,  5^7.  c.   Statute    of     Limitations, 

1.  In  General,  567.  3.  Measure  of  Royalty  in   Ab- 

2.  Recording  License,  567.  sence  of  License  Fee,  572. 
V.  Right    to    Repair     Purchased  VIII.  Forfeiture  of  License,  572. 

Machine,  568.  i.  Manner  of  Forfeiting    Li- 

VI.  Assignment  of  Licenses,  568.  cense,  572. 

I.  When  License  Is  Assignable,  2.  Results  of  Forfeiture,  v^j-^. 
568. 

than   the  whole  interest,  or  an  undivided  part  of  such   whole 

interest,  or  an  exclusive  interest,  to  some  portion  of  the  United 
States.* 

1.  Potter  V,  Holland,  i  Fisher  Pat.  An    excluslTS  right    as    above  mere 

Cas.  327;  s.  c,  4  Blatchf.  (U.  S.)  206;  license.    Oliver  v.  Rumford  Chemical 

Gaj'ler  v.  Wilder,    10   How.   (U.   S.)  Works,  109  U.  S.  75;  23   Pat.   Office 

477;  Theberath  v.  Celluloid  Mfg.  Co.,  Gaz.  784. 

^  Bann.  &  Ard.  Pat.  Cas.  577;  3  Fed.  An  szoliulTe  right  to  make  and  seU 

Rep.  143;  Seibert  etc.  Co.  v,  Detroit  a  oertaln  form  of  deyiee  covered  by 

etc.  Co.,  84  Fed.  Rep.  221.  patent.    Nellis  v.  Pennock  etc.  Co.,  22 

Use  and  8011. — An  exclusive  right  to  Pat.  Office  Gaz.  1131;  13  Fed.  Rep.  451. 

use  a  patented  article  and  to  sell   it  Manitfacturo  and  Sale. — An  exclusive 

within  a  certain  territory  without  the  right  to  manufacture  a  patented  article 

right     to     manufacture     is     only     a  in  which  a  second  article  is  used  and 

license.     Hill  v.  Whitcomb,  i  Bann.  &  an  agreement  by  the  licensor  to  sell  the 

Ard.  Pat  Cas.  34;   i  Holmes  (U.  S.)  latter  to  the  licensee  is  a  license  onl^' 

317;  5  Pat.  Office  Gaz.  430.     A  grant  with  reference  to  latter  patent.     Nelson 

to  use  and  sell  or  dispose  of  macnines  v.  McMann,  4  Bann.  &  Ard.  Pat.  Cas. 

within  a  specified  territory  is  a  mere  203;     16    Blatchf.     (U.     S.)    139;     16 

license.      Farrington    v.    Gregory,    4  Pat.    Office    Gaz.    1135;    Dorsev    etc. 

Fisher    Pat.  Cas.   221.     An    exclusive  Rake    Co.    v.    Badly    Mfg.    CTo.,    12 

right  to  use  and   vend,   reserving  the  Blatchf.  (U.  S.)  202;   Hayward  v,  An- 

right    to    manufacture,    is    a    license,  drews,  106  U.  S.  672. 

Sandford  v,  Messer,  5  Fisher  Pat.  Cas.  Exclusive  right  to  sell  within  certain 

411;  I  Holmes  (U.  S.)  149;  2  Pat.  Office  territory  is  only  a  license.     Ingalls  v. 

Gaz.  470;  Gamewelletc.  Co.  v.  Brook-  Tice,  14  Fed.  Rep.  352;  22  Pat.  Office 

22  Pat  Office  Gaz.   1978;  4  Fed.  Gaz.   2160;   Ex  parte  Paine,    13  Pat 


lyn, 
Kep. 


ep.  255.  Office  Gaz.  407. 

080,  Bont  and  Boll. — Exclusive  right  Each  of  these  rights  is  a  substantive 

to  use,  rent  and  vend  is  a  Ucense.     Hill  one  and  is  capable  of  being  granted 

v,  Whitcomb,  i  Bann.  &  Ard.  Pat  Cas.  without  the  other.     Adams  xk  Burke, 

34;  I  Holmes  (U.  S.)  317;  5  Pat  Office  17  Wall.  (U.  S.)  453;  Cottle  v.  Kreu- 

Gaz.  4jo;   Hamilton  v.  Kingsbury,  17  rentz,  25  Fed.  Rep.  494. 

Blatcht  (U.  S.)  265.  A  license  must  be  a  grant  of  less  than 

Uso  — Mere  right  to  use  for  a  certain  the  whole  interest    A  clause  of  for- 

purpose  is  a  license.     Bogard  v.  Hines,  feiture  or  an  agreement  to  pay  royalty 

33  Pat  Office  Gaz.  1268;  26  Fed.  Rep.  and  account  will  not  reduce  an  assign- 

149;  Bogard   v.  Hinds,  25   Fed.   Rep.  ment  to  a  license.     Littleiield  v.  Perry^ 

485.  21  Wall.  (U.  S.)  205. 
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n.  How  COVTBACT  07  LiGBVSB  MAT  BE  Mabb— 1.  License  by 
Agreement — a.  Evidence  of  Contract. — Any  contract,*whether 
in  writing  or  parol,*  except  where  there  has  been  a  previous 
agreement  that  the  license  shall  be  by  writing,*  is  sufficient.  A 
license  can  be  given  by  a  grantee  *  or  by  a  tenant  in  common,  of 
patent  right.* 

2.  Implied  LioenBe — a.  Estoppel  of  Licensor. — A  license  is 
implied  where  an  inventor,  by  some  declaration  or  act,  has  in- 
duced a  party  to  believe  that  he  might  innocently  use  his  inven- 
tion,® or  allowed  the  use  of  it,  without  notice 'of  a  claim  to  his 
exclusive  right.''^  Especially  is  that  so  where  the  invention  is 
made  by  an  employee  during  the  period  of  his  employment,  and 
taken  into  use  by  his  employer,®  or  by  a  person  connected  there- 

1.    An  agreement  not  to  make  any  4.  Territorial  Bight. — Baldwin  t^.  Sib- 

claim  on   another  for  an    alleged    in-  lev,  i  Cliff.  (U.  S.)  150. 

fringement  is  such  a  contract  as  will  be  '0.   Tenants    In    Common    of   Patent 

construed  a  license.    Jackson  v,  Allen,  Bight. — Where  there  are  several  pat- 

120  Mass.  64;  Nelson  v.  McMann,  ±  entees  and  one  of  them  grants  a  license, 

Bann.  &  Ard.  Pat.  Cas.  203;  16  Blatcht.  the  licensee  is  not  liable  to  the  others. 

(U.  S.)  139;  Seibert  etc.  Co.  v.  Detroit  Dunham  v.  Indianapolis  etc.  R.  Co.,  7 

etc.  Co.,  34  Fed.  Rep.  216.  Bias.  (U.  S.)  223;  s.  c,  2  Bann.  &  Ard. 

Contracts  held  to  be  licenses,  though  Pat.  Cas.  327;  Dewitt  v.  Elmira  etc. 

not  in  form  giving  a  right  to  use,  sell  or  Mfg.    Co.,  66   N.   Y.  459;    Clune   v. 

vend  invention,  see  Magic  Ruffle  Co.  v.  Brewer,  2  Curt.  (U.  S.)  506;  Mathers 

Elm  Citjr  Co.,  2  Bann.  &  Ard.  Pat.  Cas.  v.  Green,  L.  R.,  i  C.  D.  29;  May  v, 

152.  Chaffee,  2  Dill.  (U.  S.)  385;   5  Fisher 

Bacrow. — Where    an     unconditional  Pat.  Cas.  160. 

license    executed    by    licensor    is    in  It  is,  however,  held  that  a  joint  owner 

licensee's  hands,  the  burden  of  proof  is  of  a  patent  "is  unable  to  give  a  good 

on  licensor  to  show  it  was  delivered  as  title   to  his  co-owners'  rigiit  for  the 

an  escrow.    Mellen  v.  Del.  Lac.  &  W.  same  reason  that  one  joint  owner  of  a 

R.,  21  Pat.  Oi!ice  Gaz.  1616.  chattel  cannot  transfer  the  share  of  his 

Mistake  and  Frand.— A  party  who  coproprietor."    Pitts  v.  Hall,  3  Blatchf. 

signs  a  license  without  reading  it   is  (U.  S.)  201. 

bound  by  its  terms,  unless  he  lacks  the  An  asBlgnment  by  a  joint  owner  of  a 

capacity  to  comprehend  properly  what  patent  will  operate  by  estoppel  to  license 

he  is  doing.     McKay  v,  Jackman,  17  the  assignee  to  use  the  patent.    Curran 

Fed.  Rep.  ^i.    But  a  license  obtained  v,  Burdsall,  20  Fed.  Rep.  835;  27  Pat. 

by   fraud  is  a  nullity.     Day  v.   New  Office  Gaz.  1319. 

England  Spring  Co.,  3  Liv.  Law  Mag.  0.  McKay  t^.  Jackman,  17  Fed.  Rep. 

45.  641,  or  that  he  might  use  for  a  certain 

8.  Baldwin  v,  Sibley,  i  Cliff.  (U.  S.)  sum.     Drainage   Co.    v.    Chelsea,    41 

150;  Marston  v,  Swett,  66  N.  Y.  206;  Fed.  Rep.  47. 

Wooster  V,  Simonson,  20  Fed.  Rep.  Agent'a    Bepreientatlon. — Patentee's 

316;  28  Pat.  Office  Gaz.  918.  agent  permitted  use  of  patent  in  con- 

8.  Tilghman  v.  Hartell,  2  Bann.  &  struction  held  license.     Black  v,  Hub- 

Ard.  Pat.  Cas.  260;  9  Pat.  Office  Gaz.  bard,  3  Bann.  &  Ard.  Pat.  Cas.  39. 

886.    Where  such  an  agreement  is  made  7.   McClurg  v.  Kingsland,   i    How. 

there  is  11(7 /icfffjff  until  the  written  con-  (U.   S.)  202;   s.  c,  2  Robb.  Pat.  Cas. 

tract  is  accepted  by  the  licensee.  Tilgh-  105;  Blanchard  v.  Sprague,  i  Cliff.  (IT. 

man  v.  Hartell,  2  Bann.  &  Ard.  rat.  S.)  288. 

Cas.  260;  9  Pat.  Office  Gaz.  886.    But  8.  Master  and  Berrant. — An  employee 

the  lease  of  a  machine— -embodying  the  made  an  invention  while  in  the  employ 

invention — ^whereby  it  is  agreed  to  be  of  a  party  in  the  direct  line  of  his  em- 

returned  at  the  end  of  the  lease,  is**evi-  plover's  business  and  while  in  his  pay, 

dence  in  writing  of  the  right  to  all  the  and  using  material  and  labor  wholly 

patented       machine."       Reutgen       v.  paid  for  b}'  it.     He  was  not  under  any 

Kanowrs,  x  Wash.  (C.  C.)  x68.  contract  expressed  or  implied  to  invent 
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with,*  or  where  the  circumstances  seem  to  show  that  he  intended 
his  invention  for  his  employer.* 

b.  Acquiescence  of  Licensor   and   by   Statute. — It   is 

provided  by  the  United  States  Revised  Statutes  that  every  per- 
son  who  purchases  of  the  inventor  or  discoverer,  or  with  his  con- 
sent constructs  any  newly  invented  or  discovered   machine  or 

other  patentable  article  prior  to  the  application  by  the  inventor 
or  discoverer  for  a  patent,  or  who  sells  or  uses  one  so  constructed, 

for  it.  A  license  to  the  employer  to  make  Kelaxatlon  of  Rule. — Under  certain 
and  sell  the  invention  of  the  em-  circumstances  where  it  would  be  in- 
ployee  was  implied.  Hapgood  v.  equitable  to  hold  this  rule  strictly  it  is 
Hewitt,  no  U.  S.  226;  37  Pat.  Office  relaxed.  For  instance,  the  right  to  use 
Gaz.  1247;  Herman  v.  Herman,  29  Fed.  a  particular  machine  containing  a  part- 
Rep.  92;  37  Pat.  Office  Gaz.  892;  Jencks  ner's  invention  does  not  lapse  at  the 
t;.  Landon  Mills,  36  Pat.  (Jffice  Gaz.  firm's  dissolution.  Wade  v.  Metcalf, 
347;  27  Fed.  Rep.  622;  Barry  v.  Crane  16  Fed.  Rep.  130.  They  may  be  sold 
etc.  Co.,  22  Fed.  Rep.  396;  Whiting  v,  by  the  firm's  representative  after  its 
Graves,  2  Bann.  &  Ard.  Pat.  Cass.  222;  dissolution  if  already  manufactured. 
13  Pat.  Office  Gaz.  455.  Montross  t;.  Mabie,  41  Pat.  Office  Gaz. 

Introdnction  Into  Hill  Without  Ckni-  931;  30  Fed.  Rep.  234. 

sent  or  Building  Kachlne. — A  license  is  Each    member    of  a    firm,    owning 

gpranted  to  employer  by  an  introduc-  machines     constructed,     has,    as    the 

tion,  by  employee,  of  his  invention  into  machines  are  property  of  the  firm  to 

his  employer's    business,   without    his  the  extent  of  his  partnership  assets,  a 

consent  and  without  a  special   agree-  right  in  them  and  to  their  use.     Wade 

ment    for    compensation.      Barry    v.  v.  Metcalf,  16  Fed.  Rep.  130. 

Crane  etc.  Co.,  22  Fed.  Rep.  396.    Or  An  **Impllod  License"  to  a  Corporation 

by  an  emplo^'ee  supervising  and  direct-  Expires  with  It. — An  implied    license 

ing  the  erection  of  a  machine  contain-  from  an  employe  to  a  corporation  to 

ing  his   invention    for    his    employer,  use   his  invention  is   confined    to  the 

American  Tube  Works  v.  Bridge  water  corporation,  is  not  assignable  by  it,  and 

etc.  Co.,  26  Fed.  Rep.  334.  is  merely  personal  to  it  and  expires 

An  employee  who  has,  previously  to  upon  the  dissolution  of  the  corporation, 

an  employment  to  invent,  invented  and  Hapgood  v,  Hewitt,  119  U.  S.  226. 

patented  devices  not  practically  useful  2.  The  presumption  of  a  license  to 

and  brings  them  to  practical  utility  at  an  employer  to  make  and  use  the  in- 

his  employer's  manufactory  at  his  em-  vention  of  an  employee  who  has  made 

ployer's     expense     grants    thereby     a  his  invention  at  his  employer's  expense 

license  for  these  inventions  to  his  em-  is  strengthened  by  a  contract  to  make 

ployer.     Wilkins  v.  Spofford,  3  Bann.  for  the  employer  and  to  use  his  factory, 

&  Ard.  Pat.  Cas.  274.  etc.,   in  the  manufacture.    Chabot  zf. 

Who  to  Decide  Whether  a  Ueense  Is  American  etc.  Co.,  6  Fisher  Pat.  Cas. 

Implied. — Whether  an  implied  license  71;  Barry  v.  Crane  etc.  Co.,  22  Fed. 

arises  is  for  the  courts,  not  the  com-  Rep.  396. 

missioner  of  patents.     Hall  v,  Johnson,  An    agent    was    employed    by    the 

23  Pat.  Office  Gaz.  241 1.  United  States,  at  its  cost  and  risk,  to 

1.  Wade  V.   Metcalf,  16  Fed.   Rep.  devise  a  revenue    stamp,  which    was 

130;  Slemmer's  Appeal,  58  Pa.  St.  155.  used    in    the    revenue  system.     I/eid^ 

Right  of  Partners  After  Dissolntlon  of  that  the  United  States  had  an  implied 

Firm. — Generally  an  implied  license  to  license.     Solomons  v,  U.  S.,  21  Ct.  of 

a  firm  to  an  invention  of  partner  ends  CI.  479;  Solomons  v.  U.  S.,  22  Ct.  of 

with  the  partnership,  and  the  individual  CI.  335;  United   States  v.  Palmer,  128 

members  have  no  license  to  continue  (U.  S.)  262. 

the  manufacture  of  patent.     Keller   v.  But  a  license  is  not  to  be  implied 

Stoltzenbach,  27  Pat  Office  Gaz.  209;  where  a  director  ofa  company  makes  an 

20  Fed.  Rep.  47.  invention;  the  company 's  servant  makes 

BecelTer. — Nor  has  a  receiver.  Mont-  the  model  and  the  company  pays  the  in- 

ross  V.  Mabie,  41  Pat.  Office  Gaz.  931;  ventor's  attorney.     Deane   v.   Hodge, 

30  Fed.  Rep.  234.  35  Minn.  146;  s.  c,  59  Am.  Rep.  32. 
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shall  have  the  right  to  use,  and  vend  to  others  to  be  used,  the 
specific  thing  so  made  or  produced  without  liability  therefor.* 

This  construction  of  the  device  must  be  with  the  knowledge  and 
consent  of  inventor,*  and  is  confined  to  the  specific  machine 
constructed.* 

c.  License  Implied  from  Consideration  Received — (i) 

Purchase  of  Single  Article. — A  purchaser  of  a  patented  device 
has  the  right  to  use  the  thing  purchased,*  and  to  vend  its  pro- 

1.  U.  S.  Rev.  St.  4899.  who  was  authorized,  in  consideratioir 

If  they   construct  under   the    belief  of  his  purchase,  to  use  a  certain  device 

that  they  are  authorized,  they  are  pro-  on  them,  can  use  the  identical  devices- 

tected.     Kendall  v.   Winsor,  21    How.  (less  in  number  than  the  number  of  the 

(U.  S.)  323;  Black  V,  Hubbard,  3  Bann.  machines)  which  he  has  in  use  at  the 

6  Ard.  rat.  Gas.  39;  12  Pat.  Office  Gaz.  expiration  of  the  patent,  during  the  ex- 
842.  tension,  until   worn  out.     Wooster  v. 

Processes. — This  statutory  license  ex-  Sidenberg,  2  Bann.  &  Ard.  Pat.  Gas.. 

tends  to  processes.     McGlurg  v.  Kings-  qi;  13   Blatchf.  (U.  S.)  88;  Myers  v> 

land,  I  How.  (U.  S.)  202;  2  Robb.  Pat.  Turner,  17  111.  179;  Hill  v.  Thuermer, 

Gas.  105.  13  Ind.  351. 

8.  A  construction  of  a  machine  prior  Sale  of  Maclibie  of  InTontor  Under 
to  the  application  for  a  patent  without  Bxecntloii. — The  sale  under  execution 
the  knowledge  or  consent  of  the  in-  of  a  machine  as  the  property  of  an  in- 
ventor does  not  g^ive  a  right  to  use  the  ventor  conveys  the  right  to  use  it. 
device  so  made.  Evans  v,  Jordan,  i  Wilder  v.  Kent,  i^  Fed.  Rep.  217;  23 
Brock.  (U.  S.)  248,  9Granch  (U.  S.)  Pat.  Office  Gaz.  S31.  This  rule  doe& 
199;  I  Robb.  Pat.  Gas.  20,  57;  Hovey  not  hold  where  an  unassignable  licen- 
T^.  Stevens,  I  Woodb.  &M.(U.  S.)  290;  see's  machine  is  taken  in  execution. 
2  Robb.  Pat.  Gas.  479;  Pierson  v.  Eagle  Ghambers  v.  Smith,  5  Fisher  Pat.  Gas. 
Screw  Go.,  3  Story  (U.  S.)  102;  2  12.  And  see  in/Va,  this  title,  Assign- 
Robb.  Pat.  Gas.  268.  ment  op  Licenses. 

The  pvrcliase  of  the  machine  must  The  machine  may   be  imperfect  at 
be  made  from  the  inventor,  not  from  a  time  if  sale  of  inventor  agrees  to  make 
mere    wrongdoer.      Pierson  v.    Eagle  it  perfect  and  secure  a  patent.     Rath- 
Screw  Go.,  3  Story  (U.  S.)  402;  2  Robb.  bone  v.  Orr,  5  McL.  Gas.  (U.  S.)  131. 
Pat.  Gas.  2^.  Purchaser   mav   work   the  machine 

Attachment  of  Deylces  to  Derloe  Sold,  himself  or  lease  it  to  others.  Reutgen 
—The  attachment  of  two  of  the  de-  v.  Kanowes,  i  Wash.  (G.  G.)  168;  1 
vices  invented  before  the  application  Robb.  Pat.  Gas.  i. 
for  the  patent  to  the  machinerv  of  Pnrcliaser  of  a  maehlne  preTtonaly 
another  does  not  give  a  general  right  to  pnrohased  by  his  vendor  from  the  pat- 
use  the  invention,  but  merely  the  right  entee  or  the  owner  of  the  patent,  where 
to  use  the  specific  devices.  Brickill  v,  the  first  purchase  was  under  no  restric- 
^^yor  of  New  York,  18  Blatchf.  (U.  tion,  gives  the  second  purchaser  a  right 
S.)  273;  s.  c,  18  Pat.  Office  Gaz.  463;  to  an  unrestricted  use  of  the  purchased 
8.  c,  5  Bann.  &  Ard.  Pat.  Gas.  544;  s.  c,  machine.     Union  Paper  Bag  etc.  Go.  v, 

7  Fed.  Rep.  479.  Nixon  (The  Paper  Bs^  Gases),  105  U. 
8.   Brickill  v.  Mayor  etc.  of  N.  Y.,  S.  766;  21  Pat.  Office  Gaz.  1375. 

18  Blatchf.  (U.  S.)  273;  8.  c,  5  Bann.  A  purchase  from  an  infringer,  with  a 

&  Ard.  Pat.  Gas.  544;  s.  c,  7  Fed.  Rep.  subsequent  purchase  of  the  territorial 

479;  s.  c,  18  Pat.  Office  Gaz.  463.  right  for  the  country  where  the  ma- 

4.   Mitchell  v.  Hawley,  16  Wall.  (U.  chine  was  to  be  used,  gives  a  right  to 

S.)  ^44;  Ghaffee  v,  Boston  Beltinflr  Go.,  use     the  machine    during     extension. 

22   How.  (U.  S.)   217;  Porter  Needle  Eunson  v.  Dodge,  18  Wall.  (U.S.) 414; 

Go.  v.  Nat.  Needle  Co.,  17  Fed.  Rep.  5  Pat.  Office  Gaz.  95. 

5^;  Union  Paper  Bag  Go.  v,  Nixon  A  purchase  under  a  sheriff's  sale  of 

(Paper  Bag  Gas.),  105  U.  S.  766;  21  patented  machines,  with  knowledge  and 

Pat.   Office    Gaz.    1275;    Holliday    v.  consent  of  patentee,  conveys  the  right 

Matheson,  19  Fed.  Rep.  136.  to  use  the   particular  machines  sold. 

A  purchaser  of  a  sewing  machine  Detweiler  v.  Volge,  19  Blatchf.  (U.  S.) 
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duct.*  But  the  purchase  must  be  unrestricted,*  and  be  made 
from  the  patentee  or  his  unrestricted  assignee,*  except  in  the 
case  of  things  sold  by  a  territorial  grantee,  who,  when  the  ar- 
ticle is  such  that  it  perishes  in  the  use,  may  sell  it  to  be  used  out- 
side his  territory.* 

(2)  Payment  of  Judgment  or  Decree, — An  infringer  who  has 
paid  as  the  plaintiff's  damages  his  accustomed  license  fee,  has  the 
right  to  use  his  invention  to  the  extent  customarily  granted  by 

482;  s.  c,  8  Fed.  Rep.  800.    But  if  the  Burke,    17    WaH.    (U.   S.)   453.    The 

right  to  use  during  the  original  term  meaning  of  this  case  has  been  much 

fail,  the  right  to  use  under  extension  disputed.    Its  language  is  very  broad, 

fails  also.     Union   Paper  Bag  Co.  v.  and  seems  capable  of  a  construction 

Nixon,  2  Bann.  &  Ard.  Pat.  Cas.  244;  that  all  machines  sold  by  anyone  with- 

9  Pat.  Office  Gaz.  691;   i  Flipp.  (U.  S.)  in  his  territorial  right  to  sell  gave  the 

491.  right  to  use  them  anywhere  to  the  ven- 

But    a  purchase  of    a   solution,  by  dee;  this  construction  is  treated  as  the 

means  of  which  a  patented  process  is  intended  one  in  the  dissenting  opinion, 

carried  out,  does  not  giye  right  to  use  On   the  other  hand,  it  has  been  held 

the    process.      United    Nickel    Co.  v,  that  where  a  vendee,  knowing  that  the 

Cent.  Pac.  R.  Co.,  36  Fed.  Rep.  186.  territory  in  which  he  intends  to  use  his 

1.   Sickels  V,  Borden,  3  Blatchf.  (U.  machine  is  held  by  grantees,  buys  from 

S.)  535;  Goodyear  v.  New  Jersey  Cent,  those  who  acquired  a  subsequent  right 

R.,  2  Wall.  Jr.  (C.  C.)  356;  s.  c,  Fisher  elsewhere,  he  infringes.     Sheldon  Axle 

Pat.  Cas.  626.  Works  v.  Standard  Axle  Works,  37  Fed. 

S.   Where  an  article  is  stamped  for  Rep.  789;  s.  c,  48  Pat.  Office  Gaz.  117. 

use  ^'once  only,'^  its  sale  does  not  place  The  cioctrine  has  not  been  applied  to 

it  outside  the  monopoly  except  for  that  a  purchaser  of  a  machine  from  a  licen- 

one  use.    American  Cotton  Tie  Supply  see  restricted  by  his  license  to  the  use 

Co.  V.  BuUard,  17  Blatchf.  (U.  S.)  160;  of  a  machine    in  a  certain  territory. 

17  Pat.  Office  Gaz.  389;  4  Bann.  &  Ard.  Wicke  v.  Kleinknecht,  i  Bann.  &  Ard. 

Pat.  Cas.  520.  Pat.  Cas.  608. 

8.  The  sale  of  a  machine  does  not  Prior  to  Adams  v.  Burke,  17  Wall, 

necessarily  give  an  implied  right  to  use  (U.  S.)  453,  it  was  held  that  a  purchaser 

it  where  the  sale  is  made  by  a  person  from  a  grantee  of  a  territorial  right  had 

who  has  no  exclusive  right,  but  merely  the  right  to  use  a  machine  purchased 

a  license  to  use.    Wilson  v.  S tolly,  4  from   him  in  the  territory  of  a  subse- 

McLean  (U.  S.)  275.  Because  '^it  does  quent  grantee,  on  the  ground  that  the 

not  give  the  purchaser  a  right  which  his  prior  grantee  had  the  patentee's  right  to 

vendor  was  expressly  forbidden  by  his  sell  the  machine  which  passed  out  of 

license  to  convey .''    Mitchell  v.  Aaw-  the  monopoly  of  the  patent,  and  that 

ley,  16  Wall.  (U.  S.)  544.    [See  infra^  the  subsequent  grantee  took  under  and 

this  title.  Assignment  of  Licenses.]  subject  to  the  right  of  the  prior  grantee. 

Compare    Washing    Machine    Co.    v.  McKay  v,  Wooster,  2  Sawy.    (U.  3.) 

Earle,  2  Fisher  Pat.  Cas.  203;  3  Wall.  J73;  3  Pat.  Office  Gaz.  ^i;  6  Fisher 

fr.  (C.  C.)  320;  Biselow  V.  Louisville,  Pat.  Cas.  375;  Burke  t;.  Partridge,  58 

3  Fisher  Pat.  Cas.  602,  which  probably  N.  H.  349. 

are  not  now  law.  Slgbt  of  PnrchaMr  firom  Tenltotlal 

4.  Blglit  of  Use  by  PnrehMor  firom  Orantee  to  Bell. — ^The  right  of  a  pur- 

Qraatee  of  Territorial  Interest. — Where  chaser  of  a  patented  article  from  a  ter- 

a  patentee  has   assigned  his  right  to  ritorial    grantee  does   not    allow   him 

manufacture,  sell  and  use  within  a  cer-  to  sell  it  outside  of  the  grantee's  terri- 

tain  district  an  instrument,  machine,  or  torial  limits.    Hatch  t;.  Adams,  22  Fed. 

other  manufactured  product,  a  purchaser  Rep.  435;  s.  c,  29  Pat  Office  Gaz.  776; 

of  such  instrument  or  machine,  when  Hobbie  r.  Smith,  27   Fed.  Rep.  056; 

rightfully  bought  within  the  prescribed  Standard  etc.  Co.  v.  Keeler,  37   Fed. 

limits,  acquires  by  such  purchase  the  Rep.  603;  s.  c,  41  Fed.  Rep.  51.     Com- 

right  to  use  it  anywhere  without  refer-  pare  Adams  v.  Burke,  4  Fisher  Pa^ 

ence  to  other  assignments  of  territorial  Cas.    392;     McKay     v,    Wooster,    2 

rights  by  the  same  patentee.  Adams  v.  Sawyer     (U.    S.)      373;     6     Fisher 

663 


<Soiiftnwtl«B  «f  LICENSE  {^Patent  Law).  XJmiim  Oontnet. 

that    fee.*     But  a  payment  for  past  use  only,*  or  of  nominal 
damages,'  does  not  operate  as  a  license. 

d.  Where  No  License  Is  Implied. — But  an  inventor  is  not  es- 
topped  from  setting  up  his  claim  where  no  one  is  injured  by  his 
silence,*  or  where  he  was  powerless  to  prevent  the  appropriation 
of  his  invention.* 

m.  CovBTBUonov  07  L1CEV8B  COVTBACT — 1.  lioenaes  by  Agreement 
— a.  Generally. — ^A  license  contract  is  subject  to  the  same 
rules  of  construction  as  apply  to  any  other  contract.®  There  are, 
however,  certain  rights  which,  although  not  expressly  granted  in 
a  contract,  are  implied  by  the  granting  of  other  rights!* 

6.  When   Right    to    Manufacture   Is   Implied.— The 

Pat  Cas.  375;  3  Pat.  Office  Gaz.  4^1.  S.)  140;  2  Pat  Office  Gaz.  495;  5  Fish- 

1.  Perrigo  V.  Spaulding,  13  Blatcnf.  er  Pat  Cas.  632. 

<U.  S.)  389:  2  Bann.  &  Ard.  Pat  Cas.  6.   Wetherill  v.  Passaic  Zinc  Co.,  6 

348;  Stutz  V.  Armstrong,  25  Fed.  Rep.  Fisher  Pat  Cas.  50;  9  Phila.  385;  2  Pat 

147.  Office  Gaz.  471;  Starr  Salt  Caster  Co. 

Parolutser  of  Maohlne  from  HiMiisor  v,  Grossman,  3  Bann.  &  Ard.  Pat  Cas. 

Who  Has  Paid  the  Jndffment.— A  pur-  281;  4  CHfT.  (U.  S.)  568. 

chaser    from    a    defendant   who    had  Tho  clrciuiiiUaces,  nalnro  and  words 

settled  with  the  owner  of  the  patent  of  each  grant  must  decide  the  construc- 

for  an  infringement  of  a  machine  em-  tion.     Woodworth  v,  Curtis,  2  Woodb. 

braced  in  the  settlement  has  the  right  &  M.  (U.  S.)  524;  but  obvious  design 

to  use  it  without  liability  to  the  owner  governs  not  the  precise  form  of  single 

of  the  patent.    Perrigo  v.  Spauldine,  words.    Washburn  v,  Gould,  3   Story 

13  Blatchf.  (U.  S.)  389;  2  Bann.  &  Ard.  (U.  S.)  122. 

Pat.  Cas.  348;  Booth  v.  Levers,  19  Pat.  Conitmotlon   not  roinicnant  to    tlio 

Office  Gaz.  1140.  But  the  purchaser,  in  asroement  acted  npon  by  botb  paztlos 

order  to  be  protected  bj  the  implied  will  be  adopted  bv  the  court.    Foster 

license,  must  show  that  he  purchased  v.  Goldschmidt,  28Pat  OfficeGaz.  9x5; 

prior  to  the  settlement    Matthews  v.  s.  c,  21  Fed.  Rep.  70.    But  tiie  contract 

Spangenberg,  23  Pat  Office  Gaz.  92;  15  must    be   construed    independently  of 

Fed.  Kep.  813.  declarations.     Wetherill  v.  Zinc  Co.^ 

And  it  must  been  have  among  the  ar-  6  Fisher  Pat.  Cas.  50. 

tides  paid  for  by  the  satisfaction  of  the  Two  Blmnltaneoiu  Instnunonts  to  Bo 

judgment    Fisher  v.  Consolidated  etc.  Gonttmod  as  One. — A  license  and  an  in- 

Mine,    25    Fed.    Rep.  201 ;    Tuttle    v,  strument  giving  a  drawback  on  such  of 

Matthews,  28  Fed.  Rep.  98.  the  licensed  devices  as  were  attached  to 

S.   Suffolk  Co.  V,   Hayden,  3  Wall,  certain    constructions  both  are  to   be 

<U.  S.)  3x5;  Spaulding  v.  Page,  4  Fish-  taken  into  consideration  and   read  as 

•er  Pat.  Cas.  641;  Guilbert  etc.  Co.  v,  one  instrument.    Marsh  v.  Dodge,  66 

Bussinff,  12  Blatchf.  (U.  S.)  426.  N.  Y.  533. 

8.  Birdsell  v.  Shaliol,  112  U.  S.485;  Oontraots  are  made  usually  with  ref- 

Blake  r.  Greenwood  Cemetery,  16  red.  erence  to  established  laws,  and  should 

Rep.  676;  s.  c,  25  Pat.  Office  Gaz.  89;  be  so  construed.     Wilson  v.  Rousseau, 

American  Bell  Telephone  Co.  v.  Al-  4  How.  (U.  S.)  646. 

bright  32  Fed.  Rep.  287.  A    license  to    manufacture  '^goods'* 

4.  Phila.  etc.  R.  Co.  t'.  Du  Bois,  12  generally  where  they  are  covered  by 
Wall.  (U.  S.)  49.  two  patents,  and  the  patentee  had  in  a 

5.  McMillan  v.  Barclay*  5  Fisher  former  grant  restricted  his  grant  to 
Pat.  Cas.  189.  So  long  as  an  inventor,  one,  will  be  held  to  give  a  license  to  use 
although  hawking  his  invention  around  both.  Day  v.  Stellman,  i  Fisher  Pat. 
the  country  endeavoring  to  find  some  Cas.  487.  See  Burdell  v.  Denig,  2 
-one  to  take  it  up,  continues  to  claim  his  Fisher  Pat.  Cas.  588;  Birdseye  v,  Heil- 
right  in  it,  he  is  not  estopped  from  pre-  ner,  26  Fed.  Rep.  X47;  McKay  v,  Mace^ 
venting  an  infringement  even  by  some-  23  Fed.  Rep.  76;  Day  v,  Stellman,  1 
one  h^  had  shown  it  to.     Russell  etc.  Fisher  Pat.  Cas.  487. 

Mfg.  Co.  V.  Mallory,  10   Blatchf.   (U.        7.   Walker  on  Patents,  ^  84. 
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grant  of  a  right  to  use  a  machine  passes  right  to  make  it  or  pro- 
cure it  to  be  made.* 

c.  When  Right   to   Sell   Implied.— The  right  to  make 

carries  with  it  the  right  to  sell  the  device  made,*  and  the  right  to 
practice  a  process  gives  the  right  to  sell  its  product.* 

d.  When  Right  to  Use  Implied. — A  conveyance  of  right 
to  make  and  sell  includes  the  right  to  use.*  This  right  does  not 
extend  to  a  device  which  is  merely  useful  in  producing  a  patented 
article,*  or  to  combine  with  other  things  to  produce  such  article,** 
or  capable  of  being  used  in  a  patented  process.**^ 

e.  What  Rights  Are  Not  Implied. — A  license  to  make 
and  use  is  not  implied  from  a  license  to  sell,®  nor,  necessarily,  is 
a  right  to  use  from  a  license  to  make  and  sell ;®  or  to  make  from 
a  license  to  use  where  a  machine  is  originally  furnished  by  the 
licensor;  *^  nor  a  license  to  sell  from  a  license  to  make  and  use.** 

/.  Duration  of  Right— (i)  Right  to  t/j^.— Where  the  prop- 
erty in  the  machine  is  conveyed  to  the  user,  the  license  to  use 
carries  the  right  to  use  the  patented  device  for  the  whole  original 

1.  Jenkins  t;.  Green wald,  2  Fisher  Pat.  an  infringer.  Washing  Machine  Co. 
Cas.  37;  s.  Cm  I  Bond  (U.S.)  126;  Bick-  v.  Earle,  3  Wall.  Jr.  (C.  C.)  320;  2 
neU  V.  Todd,  5  McLean  (U.  S.)  236.  Fisher  Pat.  Cas.  203. 

A  grant  of  the  exclusive  right  to  use  4.  Trumbull  v.  Weir  Plow  Co.,  5. 
and  sell  the  thing  patented  with  a  res-  Bann.  &  Ard.  Pat.  Cas.  388;  14  Fed. 
ervation  of  the  right  to  make,  confers  Rep.  108;  28  Pat.  Office  Gaz.  91;  9. 
upon  the  licensee  the  right  to  make  in  Biss.  (U.  S.)  334;  Farrington  v.  Greg- 
common  with  the  grantor.  Hamilton  ory,  4  Fisher  Pat.  Cas.  221. 
V.  Kingsbury,  3  Bann.  &  Ard.  Pat.  Cas.  Bight  to  Dlaposo  of  the  Bight  to  Use. — 
346;  15  Blatchf.  (U.  S.)  64;  14  Pat.  This  right  also  includes  the  right  to  dis- 
Office  Gaz.  448.  pose  of  the  right  to  use  a  patented  thing 

But  an  instrument  giving,  grant-  to  others.  Farrington  v.  Gregory,  4. 
ing,  etc.,  one  of  Baldwin's  .  .  .machines  Fisher  Pat.  Cas.  221. 
and  the  right  to  use  the  same,  being  the  But  not  to,  if  the  license  is  confined 
same  machine  for  which  letters  patent  to  the  right  to  sell  to  those  who  are- 
were  issued,  conveys  only  a  single  ma-  licensed  to  use  himself.  Willis  v.  Mc- 
chine  then  in  existence,  and  ffives  no  CuUum,  38  Pat.  Office  Gaz.  1017. 
right  to  construct  any.  Baldwin  v,  5.  On  the  right  to  use  a  patented 
Sibley,  i  Cliff.  (U.  S.)  150.  machine  sold  see  Stephens  v.  Cady,  14. 

2.  Jenkins  v,  Greenwald,  2  Fisher  How.  (U.  S.)  529;  Stevens  v,  Glad- 
Pat  Cas.  37;  s.  c,  I  Bond  (U.  S.)  126;  ding,  17  How.  (U.  S.)  447. 

Bicknell  v.  Todd,  5  McLean  (U.  S.)  6.  Roosevelt  v.  Western  Electric  Co., 

236;  Steam  Stone  Cutter  Co.  v.  Short-  20  Fed.  Rep.  724. 

sleeves,  16  Blatchf.  (U.  S.)  381;  Steam  7.  United  Nickel  Co.  v.Cal.  Electric 

Cutter  Co.  v,  Sheldon,  10  Blatchf.  (U.  Works,  25  Fed.  Rep.  479;  Lawther  v. 

S.)  8.  Hamilton,  29  Pat.  Office  Gaz.  449:  s.  c. 

Bight  of  Vaing  Not  Kecessarily  Im-  21  Fed.  Rep.  815. 

piled. — ^The  right  of  a  party  to  use  a  8.  Ingalls  v,  Tice,  14  Fed.  Rep.  297; 

machine  which  he  has  been  licensed  to  22  Pat.  Office  Gaz.  2160. 

construct  is,  however,  not  necessarily  9.  Jenkins    v,  Greenwald,  2    Fisher 

implied.     Jenkins     v.    Greenwald,    2  Pat.  Cas.  37;  i  Bond  (U.  S.)  126;  Bick- 

Fisher  Pat.  Cas.  37;  i  Bond  (U.  S.)  126.  nell  v.  Todd,  5  McLean  (U.  S.)  336. 

8.  Washing  Machine  Co.  v,  Earle,  2  10.  Bicknell  v.  Todd,  5  McLean  (U. 

Fisher  Pat  Cas.  203;  3  Wall.  Jr.  (C.  S.)    236;    Woodworth    v.    Curtis,     » 

C.)  320.  Woodb.  &   M.  (U.  S.)   524;  2   Robb. 

One  who  purchases  a  product  from  a  Pat.  Cas.  603. 

licensee  who  is  restricted  to  a  certain  11.  Wilson  v.  Stolley,  4  McLean  (U. 

use,  and  uses  it  for  another  use  Is  not  S.)  277. 
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term  of  the  patent,*  and  throughout  all  extensions  thereof  until 
worn  out,*  Where  the  right  does  not  include  the  property 
in  the  machine,  it  expires  with  the  term  of  the  patent.* 

(2)  Rig-At  to  Make  andSelL — ^The  right  to  make  and  sell  the  pat- 
ented device  exists  during  the  term  of  the  original  patent'  alone,* 
unless  the  extension  be  included.* 

^/Restrictions  and  Conditions  in  License  Rights. — 

Restrictions  in  the  license  contract  may  operate  to  limit  the  time 
during  which  the  license  may  be  enjoyed,®  the  place,"*^  the  number 

1.  Bloomer  v.  McQ^ewan,  14  How.  option  of  licensee.    Starling  t;.  St.  Paul 

<U.  S.)  549;  Chaffee  v,  Boston  Belting  Plow  Works,  29  Fed.  Rep.  790. 

Co.,  22  How.  (U.  S.)  223;  Bloomer  v,  5.  The  apt  terms  by  which  an  exten- 

Millinger,  i  Wall.  (U.  S.)  340;  Aikens  sion  is  included  are:  **to  the  full  end  of 

V.  Machester  Print  Works,  2  Cliff.  (U.  the  term  for  which  letters  patent  are  or 

S.)  435.  may  be  granted."     Phila.  etc.  R.  Co.  v. 

Where  a  patentee  whose  patent  has  Trimble,  10  Wall.  (U.  S.)  367. 
been  extended  by  law,  conveyed  all  his  But  one  who  has  the  right  to  a  license 
interest  to  another  person,  and  the  as-  for  an  extended  term  must  pay  during 
signee  brought  suit  for  the  infringement  it  the  same  royalty  as  during  the  orig- 
against  certain  parties,  and  these  par-  inal  term.  Union  Mfg.  Co.  v.  Louns- 
ties  claimed  under  a  license  granted  by  bury,  42  Barb.  (N.  Y.)  125. 
the  original  patentee  before  the  assign-  9.  A  restriction  to  the  remainder  of 
ment,  it  was  necessary  to  show  a  con-  the  patent  in  a  license  to  make,  use  and 
nected  title  to  themselves,  in  order  to  sell,  makes  all  use  of  the  machines  sub- 
justify  their  use  of  the  improvement  sequent  to  expiration  and  during  an  ex- 
secured  by  the  patent.  Chaffee  v.  Bos-  tension  illegal,  even  if  constructed 
ton  Belting  Co.,  22  How.  (U.  S.)  217.  prior  to  expiration,     Mitchell  v.  Haw- 

a.  Bloomer  v,  Millinger,  i  Wall.  (U.  ley,  16  Wall.  (U.  S.)  544. 

S.)  340;  PaperBagCases  (Union  Paper  7.  Bnildlnga. — License  to  use  in  one 

Bas  etc.  Co.  v,  Nixon),  10^  U.  S.  766;  place  does  not  authorize  use  in  another 

21  Fat.  Office  Gaz.  1275.    The  right  will  place.     Wicke  v.  Kleinknecht,  i  Bann. 

«xtehd   after  the    termination    of   the  &  Ard.  Pat.  Cas.  608;  9  Pat.  Office  Gaz. 

original  term  of  the  patent  and  during  886. 

any  extension  that  may  be  obtained.  Or,  "at  his  own  establishment"  does 

Srovided  the  machine  fasts  that  long,  not  authorize  a  use  at  an  establishment 

•loomer  v.  Millinger,  i  Wall.  (U.  S.)  owned  by  himself  and  another.    Rub- 

340;  Goodyear  v,  Beverly  Rubber  Co.,  ber  Co.  v.  Goodyear,  9  Wall.  (U.  S.) 

1  Cliff.  (U.  S.)  34S;  Union  M.  C.  Co.  v.  788. 

U.  S.  C.  Co.;  2  Bann.  &  Ard.  Pat.  Cas.  Machine  authorized  to  be  used  in  a 

593;  II  Pat.  Office  Gaz.  11 13;  Downton  building  can  be  used  in  enlargement  oi 

v.Yaeger  Milling  Co.,  i  McCrary  (U.  building.      England  v.  Thompson,    3 

S.)   26;    5  Bann.  &  Ard.  Pat.  Cas.  112;  Cliff.  (U.  S.)  271. 

«.  c,  I  Fed.  Rep.  199;  17  Pat.  Office  Gaz.  Territory. — A  machine  was  licensed 

906;  Gottfried  V.  Conrad  Seip  Brewing  to  be  used  in  certain  circuits,  it  was 

Co.,  10  Biss.  (U.  S.)  368;  8  Fed.  Rep.  used  outside  these  limits  without  licen- 

322.  see's  consent      Held^  he  was  an  in- 

8.  Paper  Bag  Cases    (Union   Paper  fringer.    Steam  Cutter  Co.  v.  Sheldon, 

Bag  Co.  V,  Nixon),  105  U.  S.  766;  21  10  Blackf   (U.   S.)  i;    5    Fisher  Pat. 

Pat.  Office  Gaz.  1275;  Fire  Extinguisher  Cas.  475. 

etc.  Co.  V,  Graham,  24  Pat.  Office  Gaz.  BailroadB.— A  license  was  given  to  a 

793 i  Wooster  v.  Sidenberg,  2  Bann.  &  railroad  company  to  use  patented  de- 

Ard.  Pat.  Cas.  91;  13  Blatchf  (U.  S.)  vice  on  all  roads  operated  by  it.    Held^ 

88;  s.  c,  10  Pat.  Office  Gaz.  244.  that  licensor  could  not  call  in  question 

4.  Aiken  v,  Manchester  Print  Works,  its  right  to  operate  any  road.     Matthew 

2  Cliff.  (U.  S.)435;  Bloomer  v.  Millin-  v,   Pennsylvania   R.  Co.,  8  Fed.  Rep. 

?er,   I   Wall.   (U.  S.)  340;  Starlings.  45.     But  the  reasonable  construction  o^ 

it.  Paul  Plow  Works,   29  Fed.   Rep.  a  license  to  a  corporation  is  that  it  ex- 

790.  tends   no  further  than  its  charter  au- 

It  cannot  be  terminated    sooner   at  thority  at  the  time  license  was  given. 
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of  machines  to  be  used,*  or  hands  employed ;  •  the  number  of 
articles  made,^  and  the  price  ^  and  kind  ;^  all  these  contracts  have 
been  adjudicated,  the  details  being  given  in  the  notes. 

A.  Number  of  Licenses  or  Prosecution  for  Infringe- 

MENT.-MDonditions  are  sometimes  made  in  a  license  concerning 
the  granting  of  licenses  to  others,®  or  the  prosecution  of  in- 
fringers,"*^  or  other  similar  matters.* 

Enri&[ht  V.  Chicago  etc.  R.  Co.,  a  Fisher  articles  and  pay   the  royalty  thereon 

Pat.Cas.  387.     See  Enright  v.  Cham-  under    penalty    is    not    compelled    ta 

berlain,  x  Biss.  (U.  S.)  367;  Hodge  v.  manufacture  that    number  or    to  pav 

Hudson  River  R.  Co.,  6  Blatchf.  (U.  that  royalty,  but  licensor  can  only  en- 

S.)  85;  Lightner  v.  Boston  etc.  R.  Co.,  force  the  penalty.     Hornbostel  v.  Kin* 

1  Lrowell  (U.  S.)  338.  ney,  no  N.  Y.  94. 

▲  llo«iisa  to  QM  a  machine  In  a  o«r-  0.  Kind— A    violation    of    a   license 

teln  tarrltory  does  not  give  a  right  to  right   to  make  a  certain  size  and  de- 

the  licensee,  or  to  a  purchaser  from  scription  of  the  patented  device  is  an  in- 

him  of  the  machine,  to  use  it  outside,  fringement  of  the  patent    Pope  Mfg.. 

and  the  right  to  treat  such  use  as  an  in-  Co.  v,  Ownsley,  37  Pat.  Office  Gaz» 

fringement  is  not  waived  by  the  paten-  781 ;  27  Fed.  Rep.  100. 

tee's  acceptance  of  royalty.    Wlcke  v,  9.  Where  a  license  stipulates  that  the 

Klelnknect,  i  Bann.  &  Ard.  Pat  Cas.  license  fee  shall  be  reduced  so  soon  as. 

608;  7  Pat.  Office  Gaz.  1098.  a  license  is  granted  to  another   at  a 

1.  lioanMe  Ii  Not  BMtrlotad  to  tho  lower  rate,  the  licensee  is  entitled  to  a 
Mnmber  of  Ifachiwoi  Ho  Kay  Own.— A  11-  reduction  upon  the  granting  of  a  license 
censee  having  the  right  to  use  a  cer-  to  manufacture  a  certain  number  at  a 
tain  number  of  machines,  if  he  use  only  lower  price.  Florence  Sewing  M.  Co. 
that  number  at  a  time  is  not  restricted  v.  Grover  &  Baker  S.  M.  Co.,  1x0 
to  possession    of  only    that    number.  Mass.  70. 

Wilson  V,  Stolley,  4  McLean  (U.  S.)        A  patentee  who  covenants  not  to  U- 

275;  Burr  r.  Duryee,  2  Fisher  Pat.  Cas.  cense  others,  and  makes  an  agreement 

275;  Wood  worth  v.   Curtis,  2  Woodb.  not  to  make  any  claim  on  another  for 

&  Ar.  (U.  S.)  524;  2  Robb.  603;  Steam  an  alleged  infringement  is  guilty  of  a 

Cutter  Co.  v.  Sheldon,  5  Fisher  Pat.  breach  of  his  covenant.     Jackson   v^ 

Cas. 477;  10 Blatchf. (U.S.)  I.  Compare  Allen,  120  Mass.  64.    See  Pope  Mfg. 

Bloomer  v,  Gilpin,  4  Fisher  Pat.  Cas.  Co.  v.  Gonully  Mfg.  Co.,  34  Fed.  Rep. 

50;  Steam  Cutter  v.  Sheldon,  loBlatchf.  877;  J.  B.  Brewster  &  Co.  v.  Tuthill 

(U.  S.),  5  Fisher  Pat.  Cas.  477.  Spring  Co.,  34  Fed.  Rep.  769. 

This  holds  unless  the  license  is  re-        7.  A  licensee  who  has  the   right  to 

stricted  to  the  identical  machine  by  ex-  one-half  the  products  of  any  suit,  but 

Sress    terms.      Wilson    v,    Stolley,    4  that  suits  shall  not  be  begun  by  paten> 

IcLean  (U.  S.)  275.  tee's  consent,  may  terminate  a  suit  or 

And  it  does  not  matter  who  the  ma-  make  a    settlement  which    would    be 

chines  are  made  by.     Burr  v,  Duryee,  binding  without  suit.     Hurdellt^.  Denig, 

2  Fisher  Pat.  Cas.  275.  2    Fisher   Pat.  Cas.  c88.     A  covenant 

2.  Hands  Hnit  All  bo  Bmployod  in  Ono  to  give  co-operation  m  properly  main- 
Placo. — A  license  to  employ  a  certain  taining  the  business  and  patents,  binds 
number  of  hands,  means  a  certain  licensee  to  assist  in  suppressing  in- 
number  in  one  place,  not  the  same  num-  fringement  Washburne  etc.  Co.  v. 
ber  divided  up  among  several  employ-  Southern  Wire  Co.,  37  Fed.  Rep.  428. 
ers,  or  in  several  places.  Brooks  v,  8.  A  contract  to  refund  a  portion  of 
Byam,  2  Story  (U.  S.)  525;  s.  c.,2Robb.  the  purchase  money  in  case  the  pur- 
Pat.  Cas.  161.  chaser  does  not  realize  a  certain  amount 

8.  Nnmbor  of  Artiolos  Kado. — A   li-  from  the  patented  article  in  a  certain 

cense  to  make  a  pertain  number  of  ma-  time  imposes  a  duty  to  make  proper 

chines  will  protect  the  licensee  in  mak-  efforts  to  sell.    Berger  v,  Peterson,  78^ 

ing  that  number,  but  no  more.     Aspin-  III.  633. 

wall  Mfg.  Co.  V.  Gill,  40  Pat.  Office        Where  a  license  agreement  is  made 

Gaz.  1 133;  32  Fed.  Rep.  697.  to  make  a  certain  kind  of  plow,  and  li- 

4.  Prioo. — A  licensee  who  has  agreed  censee  makes  substantially  the    same 

to  manufacture  a  certain    number  of  plow  but  calls  it  by  another  name,  and 
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2.  Implied  LJoenaas. — Implied  licenses  arising  from  acquiescence 
or  estoppel  give  only  a  personal  right  to  use  the  invention  "}  from 
sale  of  machine,  the  right  to  use  during  the  whole  term  of  the 
patent  and  extensions;*  and  from  judgment  the  right  to  use  the 
invention  in  accordance  with  the  use  allowed  for  the  fee  paid.* 

17.  Notice  of  Ligefsb — 1.  In  General. — A  licensee  takes  only 
such  a  title  as  can  be  given  by  his  licensor,  and  is  chargeable 
with  all  facts  of  which  the  means  of  knowledge  are  at  hand.* 

2.  Becording  LicenBe. — A  license  need  not  be  recorded  to  give 
it  validity,*  Whether  recorded  or  not  it  will  prevail  over  a  subse- 
quent license  or  assignment,®  and  the  purchaser  of  a  machine  has 

does  not  pay  royalty,  he  may  be  treated  don,  5  Fisher  Pat.  Cas.  477;  s.  c,  10 

as  an  infringer  or  be  sued  for  royalty  Blatchf.  (U.  S.)  i. 
at  the  will  of  the  licensor.    Starling  v.        A  record  of  assignment  by  a  party  as 

St.  Paul  Plow  Works,  32  Fed.  Rep.  200.  administratrix  is  notice  of  sale  by  same 

A  patentee  who  has  given  an  ezclu-  party    as    adioinistratriz.     Newell    f . 

sive  license  to  use  and  sell  in  a  certain  West,  13  Blatchf.  (U.  S.)  114;  s.  c,  2 

territory,  cannot  sell  in  that  territory  a  Bann.  &  Ard.  Pat.  Cas.  113. 
substantially  similar  machine.    Ferree        It  is  the  duty  of  the  purchaser  from 

V.  Smith,  29  La.  An.  81 1.  a  licensee  to  inform  himself  of  the  nature 

Oonstruotioii   of  OompUeated  Igree-  of  the  licensee's  ownership,  and  the  ex- 

mentB  In  LiMiiMf. — For  construction  of  tent  of  his  right.    Chambers  v.  Smith, 

complicated  agreements,  see  below.  5  Fisher  Pat.  Cas.  12,  and  of  the  li- 

To  Keep  Certain  Nnmber  of  Artlolet  censee  who  takes  his  license  from  an 

on  Hand. — Galley  v.  Colts  etc.  Mfg.  Co.,  assignee  to  look  to  said  assignee's  title. 

30  Fed.  Rep.  118;  41  Pat.  Office  Gaz.  Abbett  v,  Zuse,  5  Bann.  &  Ard.  Pat. 

576;  Davis  V.  Tingley,  116  Pa.  St.  113.  Cas.  38;  Hamilton  f.  Kingsbury,  4  Bann. 

Oonoomiiig  Uie  Style  or  Artloloa  to  be  &  Ard.  Pat.  Cas.  61^;  s.  c,  17  Blatchf. 

KanufaotDxed. — Seibert    etc.     Co.     v.  (U.S.)  264;  s.c,  17  l^at.  Office  Gaz.  147. 
William  Powell  Co.,  38  Fed.  Rep.  600.        «.  Brooks  r.  Byam,  2  Story  (U.  S.) 

Where  the  specifications  and  claims  of  525;  2  Robb.  Pat.  Cas.  x6i;  Chambers 

patent  for  a  process  cover  the  use  of  v.    Smith,  5    Fisher  Pat.  Cas.   12; 

several  distinct  mechanical  appliances  Phila.   (Pa.)  575;   Buss  v.  Putney,  3I 

the  licensee  is  liable  for  the  stipulated  N.  H.  44;  Consolidated  Fruit  Jar  Co 

royalty,  although  he  uses  but  one  of  the  v,  Whitney,  2  Bann.  &  Ard.  Pat.  Cas. 

appliances.     Hubbard  v.  Allen,  123  Pa.  30;  Baldwin  v,  Sibley,  x  Cliff.  (U.  S.) 

St.  198.  150;  Marston  v,  Swett,  66  N.  Y.  206; 

1.  Hapgood  V.  Hewitt,  119  U.  S.  226.  Turnbull   v.   Weir  Plow  Co.,  23  Pat. 
An  implied  license  to  a  corporation  Office  Gaz.  91 ;  Hamilton  xk  Kingsbury^ 

terminates  with  its  dissolution.    Hap-  4  Bann.  &    Ard.  Pat.   Cas.    615;     17 

good  V.  Hewitt,  119  U.  S.  226.  Blatchf    ((J.   S.)   460;    17   Pat  'Office 

To  a  firm  with  the  dissolution  of  part-  Gaz.  147;  s.  c,  4  Fed.  Rep.  428;  Far- 

nership.      Keller    v.    Stotzenbach,    20  rington  v.  Gregory,  4  Fisher  Pat.  Cas. 

Fed.  Rep.  47;  s.  c,  27  Pat.  Office  Gaz.  221;  Stevens  v.  Head,  9  Vt.  174. 

209.  Baoordliig  of  No  Value. — Recording  of 

2.  See  sufra^  this  title,  and  subdivi*  a  license  does  not  effect  the  rights  of 
sion  (/)  Duration  of  Right.  any  one.    Chambers  v.  Smith,  5  Fisher 

8.  Perrigo  v,  Spaulding,  13  Blatchf.  Pat.  Cas.  12;  7  Phila.  (Pa.)  575. 

(U.  S.)  389;  2  Bann.  &  Ard.  Pat.  Cas.  Record  of  an  assignment  is  not  con- 

348.  structive  notice  unless  the  statute  re- 

4.  Mitchell  v.  Hawley,  6  Fisher  Pat.  quire  the  instrument  to  be  recorded. 

Cas.  338;  Dueber  Watch  Case  etc.  Co.  Wright  v.  Randel,  21    Pat.  Office  Gaz. 

V.  Daizell,  38  Fed.  Rep.  597.     A  cor-  493;  6  Fed.  Rep.  591;  19  Blatchf.  (U. 

poration,  if  a  patentee  is  a  director,  has  S.)  495. 

notice  through  him  of  all  prior  assign-  6.  Continental  etc.  Co.  v.  Empire  etc. 

ments.    Continental  Co.  v.  Empire  Co.,  Co.,  4   Fisher   Pat.   Cas.  428;  s.  c,  8 

4  Fisher  Pat.  Cas.  428;  s.  c,  8  Blatchf.  Blatchf.   (U.   S.),   295;    Farrington  v. 

(U.  S.)  295;  Steam  Cutter  Co.  v,  SheN  Gregory,  4  Fisher  Pat.  Cas.  221. 
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the  right  to  use  it  in  territory  granted   to   exclusive  licensee.* 

y.  Eight  to  Bepaix  Pubchased  Machins. — The  purchaser  has 
a  right  to  make  such  repairs  to  his  machine  as  do  not  destroy  its 
identity,*  and  to  remove,*  or  add,*  parts  thereto. 

VI.  AssiGVXEKT  OF  LlCEVflES. — A  license  in  relation  to  a  patent 
right  is  an  authority  coupled  with  an  interest  in  its  execution  ;  it 
is  not  so  much  a  property  or  interest  in  rem  as  a  right  of  user  for 
the  benefit  of  the  licensee.* 

Consequently,  a  personal  power  alone  is  granted  to  the  licensee, 
and  there  is  no  inherent  right  to  assign.® 

1.  When  Lioense  Ib  Asd^uible. — A  license  is  transferable  only 
(i)  when  it  contains  words'' 

The  right  of  a  bona  fide  purchaser  for  lated  hy  authority  of  patentee  to  pre* 
value  of  an  interest  whereof  an  assign-  vent  its  new  use.  American  etc.  Co. 
ment  is  not  required  to  be  recorded  v.  Simmons,  32  Pat.  Office  Gaz.  1976; 
will  prevail  over  the  right  of  a  person  s.  c,  106  U.  S.  89. 
having  a  contract  therefor.  Gibson  v,  Btpaln  and  ImprorwiiftBts  Upon  the 
Cook,  2  Blatchf.  (U.  S.)  144.  And  PnroluiMd  MmftWna. — A  legally  pur- 
even  a  recorded  license  in  which  is  chased  machine  can  be  repaired  and 
conferred  by  implication  the  right  to  improved  upon  by  the  purchaser  just  as 
make,  does  not  protect  a  purchaser  any  other  property.  Chaffee  v.  Boston 
from  the  licensee  from  the  effect  of  non-  Belting  Co.,  22  How.  (U.  S.)  41^. 
recorded  contemporaneous  instruments  8.  Young  v,  Foerster,  37  Fed.  Rep. 
which  take  away  the  right  to  make.  203. 

Hamilton  V.Kingsbury, 4 Bann.&  Ard.  4.  Young  v,  Foerster,  37  Fed.  Rep. 

Pat.  Cas.  615;    4  Fed.   Rep.  428;    17  203. 

Blatchf.  (U.  S.)  460;  17  Pat.  Office  Gaz.  Where  the  patented  machine  is  cov- 

147.  ered  by  a  number  of  patents,  a  licensee 

1.  Continental  etc.  Co.  v.  Empire  etc.  may  not  replace  a  worn  out  part  which 

Co.,  8  Blatchf.  (U.S.)  295.    A  license  is  itself  the  subject  of  an  individual 

by  unrestricted  grantor  of  a  machine  patent.    Singer  Mfg.  Co.  v.  Springfield 

will  prevail  over  an  exclusive  license  to  Foundry  Co.,  34  Fed.  Rep.  393;  Aiken 

use  in  a  certain  territory,  and  allow  the  v.  Manchester  Print   Works;  2   Clifi*. 

use  of  the  particular  machine  therein.  (U.  S.)  435. 

Paper  Bag  Cases  (Union  ete.  Co.  v.  6.  Brooks  v,  Byam,  2  Story  (U.  S.) 

Nixon),  105  U.  S.  766;  21   Pat.  Office  525;  2  Robb.  Pat.  Cas.  161. 

Gaz.  1275.  6.  Troy  etc.  Factory  v.  Corning,  14 

S.  Chaffee  v,  Boston  Belting  Co.,  22  How.  (U.  S.)  193. 
How.  (U.  S.)  217  and  223;  Syracuse  But  a  firm  may  take  in  new  partners. 
Plow  Co.  V,  Robinson,  35  Fed.  Rep.  or  old  partners  withdraw  therefrom 
502;  Young  v.  Foerster,  37  Fed.  Rep.  without  terminating  the  license,  unless 
203;  Gottfried  v.  Conrad  Seipp  Brew-  it  is  limited  to  the  identical  persons  com- 
ing Co.,  ^  Bann.  &  Ard.  Pat.  Cas.  4;  posing  it  at  the  time  of  the  license. 
17  Pat.  (iffice  Gaz.  675;  8  Fed.  Rep.  fielding  v.  Turner,  8  Blatchf.  (U.  S.) 
322;  Union  Met.  Cartridge  Co.  v.  321;  s.  c,  4  Fisher  Pat.  Cas.  446,  and  a 
U.  S.  Cartridge  Co.,  2  Bann.  &  Ard.  receiver  of  a  firm;  Montrose  v.  May- 
Pat.  Cas.  293;  s.  c,  8  Fed.  Rep.  446.  bie,  30  Fed.  Rep.  234;  41   Pat.  Office 

He  cannot  construct  or  reconstruct  Gaz,  931. 
his  machine.  Bicknell  v.  Todd,  5  Mc-  7.  The  apt  words  to  convey  an  as- 
Lean  (U.  S.)  236;  Woodworth  v.  Cur-  signable  right  in  a  license  are  "l^gal 
tis,  2  Woodb.  &  Minn.  (U.  S.)  524;  representative.''  Hamilton  v.  Kings- 
Wilson  V,  Simpson,  9  How.  (U.  S.)  bury,  15  Blatchf.  (U.  S.)  64;  3  Bann.  Sl 
109.  Nor  tear  it  down  and  rebuild  it  if  Ard.  Pat.  Cas.  346;  14  Pat  Office  Gaz. 
he  makes  it  a  new  structure.  Gottfried  448,  also  assigns;  Woodworth  v,  Curtis, 
V.  Conrad  Seipp  Brewing  Co.,  5  Bann.  2  Woodb.  &  Ar.  (U.  S.)  524;  2  Robb. 
&  Ard.  Pat  Cas.  4;  s.  c,  17  Pat.  Office  Pat.  Cas.  603. 
Gaz.  675;  s.  c,  8  Fed.  Rep.  322.  Wluit  Ltoaniet  VnAMlgnarUa. — A  pat- 

Nor  repair  a  device  voluntarily  muti-  entee  made  a  written  agreement  with 
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showing  that  intention ;  ^   or  (2)  the  nature  of  the  transaction 
shows  an  assignable  right  to  have  been  transferred.* 

2.  Bightfl^  etc.,  of  Lioenaee  Under  Unassignable  License. — A  licensee 
under  an  unassignable  license  cannot  free  himself  from  his  obliga- 
tions to  the  licensor  by  an  assignment  of  his  license,'  and  the  li- 
censor may  or  may  not  assent  to  the  assignment,  and  his  assent 
is  to  be  shown  as  a  question  of  fact.* 

3.  Sights^  etc.,  of  Assignee  of  Assignable  License. — An  assignee  of 
an  assignable  license  takes  the  same  estate  as  his  assignor,^  and 
subject  to  the  same  encumbrances  and  restrictions®  which  it  is 

A  that  neither  he  nor  his  heirs  would  flour,  and   should    furnish    labor    and 

^disturb  B  in  the  use  of  his  patent  right,  would  superintend    in   person.     Ueid, 

and    that    he    might    act    under  it  as  not  to  be  annulled  at  the  death  of  the 

though  the  patent  right  had  never  ex-  licensee.    Finnie  v.  Morgan,  10  Heisk. 

isted.    Heidf  only  a  personal    license  (Tenn.)  32a. 

and  untransferable.    Bull  v,  Pratt,   i  Oironnuita&cet  Whan  Priyies   to  Li- 

«Conn.  542.  oanaaet  Under    UiuuMlgnablo   Ucenset 

The  following  held  only  a  personal  Have  the  Rlgbt  to  Um  Under  the  License, 

license    and     not    transferable.     Sko^  — The  inventor  licensed  a  firm  to  use 

.right.    Gibbs  v.  Hoefner,  19  Fed.  Rep.  his  invention;  there  being  no  words  to 

323;  22  Blatchf.  (U.  S.)  36.  show  it  to  be  assignable,  one  partner 

To  Manufacture  at  a  Certain  Place. —  sold   her    interest  in  the  firm    to    the 

Searls  v,  Bouton,  20  Blatchf.  (U.    S.)  other,  who  continued  to  operate  under 

.426;  12  Fed.  Rep.  140;   21  Pat.  Office  the   license,  and  it  was  held  he  had  a 

^Gaz.  1784.  right  to  do  so.     Belding  v.  Turner,  4 

1.  Troy  etc.  Factory  v.  Corning,  14  Fisher  Pat.  Cas.  446. 

How.  (U.  S.)  193;  Rubber  Co.  v.  Good-  So  also  a  creditor  who  has  received 

year,  9   Wall.    (U.   S.)  788;   Oliver  v,  the  transfer  of  the  rolling  stock  of  a 

Rumford  Chemical  Works,  109  U.  S.  railroad   to  which  patented   device  is 

75;  25  Pat.  Office  Gaz.  784.  attached  with  the  right  to  collect  reve- 

Unless  affirmative   authority  is   ex-  nues,  etc.,  until    debt   is  paid,  is  oniy 

pressly  given  by  the  license  to  dispose  agent  of  corporation,  and  his  use  of  pat- 

of  it  to  others  and  to  allow  it  to  be  ented  device  is  covered  by  a  license  to 

availed  of  by  others  it  must  be  read  as  the  corporation.     Emigh  v.  Chamber- 

if  it  forbade  a  disposition  of  it  to  others,  lain,  2  Fisher  Pat.  Cas.  192;  i  Biss.  (U. 

Putnam  v,   Hollender,  19  Blatchf.  (U.  S.)  367. 

S.)  48;  6  Fed.  Rep.  882;  19  Pat.  Office  And   where  two   corporations  were 

-Gaz.  1423;   Baldwin  v.  Sibley,   i  Cliff,  consolidated,  each   having  a  license  to 

(U.S.)  150;  Bull  V.  Pratt,  i  Conn.  342;  use,  the  new  corporation  will  have  the 

Hapgood  V.  Hewitt,    119  U.  S.    226;  right    to  use    under  the  old  licenses. 

Adams  v.  Howard,  22  Fed.  Rep.  657.  Lightner  v.  Boston  etc.  R.  Co.,  i  Low- 

An    unassignable    license    does    not  ell  (U.  S.)  338. 

pass    to    the    executors  of  a  licensee.  8.  Wilde  v.   Smith,  8  Daly  (N.  Y.) 

Oliver  v,  Rumford  Chemical    Works,  196. 

109  U.  S.  8x;  25  Pat.  Office  Gaz.  784.  A  party  who  sells  the  entire  stock 

A  license  to  a  party   **and  any  part-  and  fixtures  and  good  will  to  another, 

ner'' will  not  protect  party's    assignee  including  unfinished  patented  articles,  is 

working  alone.    Gibbs   v.  Hoefner,  19  liable  for  the  royalty  on  the  unfinished 

Fed.  Rep.  324.  articles.    Sold  by  the  company.    Marsh 

2.  Dorsey  etc.  Co.  v,  Bradley,  Mfg.  v.  Dodge,  66  N.  Y.  533. 

Co.,  12  Blatchf.  (U.  S.)  202;  i  Bann.  4.  But  the  licensor  can  accept  the 
&  Ard  Pat.  Cas.  330.  assignee  of  license,  for  instance,  by  re- 
Bxamplee  of  Licensee  Held  Assignable,  ceiving  royalty  from  him.  Bloomer  v, 
— A  license  giving  the  exclusive  right  Gilpin,  4  Fisher  Pat.  Cas.  so;  Ham- 
to  use  a  patented  invention  in  making  mond  v.  Mason* etc.  Organ  Co.,  92  U. 
self-raising  flour  in   a  certain   district  S.  724. 

for  five  years,  the  consideration  being  0.  See  supra^  this  title,  IV.    Notice. 

that  the  licensee  should  ^'use  all  his  skill  6.  Goodyear  v.  Congress  Rubber  Co., 

and    business    tact''    to   introduce   the  3   Blatchf.  (U.    S.)  449;  Chambers  v. 
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his  duty  to  inform  himself  of  and  not  of  the  licensor  to  give 
notice.^  But  the  licensor  has,  in  the  absence  of  an  express  stipu- 
lation, no  lien  upon  the  license  for  arrears  of  royalty.* 

4.  Bight  to  Subdivide  Lioeiue. — A  licensee  under  an  unassignable 
license  cannot,  unless  expressly  authorized,  subdivide  his  rights  * 
or  arrange  with  others  to  operate  under  his  license  * 

6.  Estoppel  of  Licenaee  to  Deny  Patent. — In  the  federal  courts  it 
has  been  held  that  a  licensee  who  has  admitted,  either  expressly 
or  impliedly,*  in  the  license  contract,®  or  in  pais^  the  validity  of 
the  license  contract,  or  has  enjoyed  benefits  •  under  it,  is  es- 
topped from  contesting  the  validity  of  the  patent  in  relation  to 
acts  done  under  the  license.®  This  doctrine  has  been  followed 
pretty  generally  in  the  State  courts.*^  A  licensee  is,  however,  not 

Smith,   5  Fisher   Pat.  Cas.  12;   Paper  estops  from  denying  the  validity  of  the 

Stock  etc.  Co.  V,  Boston  etc.  Co.,  147  patent.  Brooks  v.  Moorehouse,  3  Bann. 

Mass.  318.  &  Ard.  Pat.  Cas.  329;  s.  c,  13  Pat.  Office 

1.  See  supra^  this  title,  IV.   Notice.  Gaz.  499. 

S.  Goodyear  v.  Congress  Rubber  Co.,  8.  Burr  v.  Duryee,  2  Fisher  Pat.  Cas. 

3  Blatchf.  (U.  S.)  479.  275;  Sargent  v.  Lamed,  2  Curt.  (U.  S.) 

8.  Consolidated  etc.  Co.  v.  Whitney,  340;    Bartlett    v,    Holbrook,    i    Gray 

I  Bann.  &  Ard.  Pat.  Cas.  356.  (Mass.)  114;  Pope  Mfg.  v.  Owsley,  27 

4.  Houghton  v.  Rowley,  9  Phila.  Fed.  Rep.  105;  s.  c,  27  Pat.  Office  Gaz. 
(Pa.)  288.  The  personal  licensee,  having  781;  Schwartzenbach  v,  Co.,  35  Pat» 
only  the  right  to  make,  cannot,  by  pur-  Office  Gaz.  1339;  Cowell  v.  Bostwick^ 
chasing  materials  or  having  them  pur-  39  Fed.  Rep.  421. 

chased  in  his  name,  protect  others  who  9.  White  v,  Lee,  14  Fed.  Rep.  789; 

in   reality    manufacture    the  patented  23    Pat.   Office  Gaz.   162 1;    Roger  v. 

device.     Searls  v.  Bouton,  12  Fed.  Rep.  Reisser,    30    Fed.   Rep.    525;    41    Pat. 

140;  8.  c,  21  Pat.  Office  Gaz.  1784.  Office  Gaz.  351.     Where  the  failure  of 

A  license  to  use  a  machine  in  one's  title  in  the  patentee  does  not  affect  the 

own  business  does  not  authorize  one  to  profits   of   the  licensee,  the  defendant 

grant  a  sublicense  and  collect  royalties  cannot  defend  on  ground  that  patent  is- 

thereunder.    Putnam  v*  Hollender,  19  invalid.      Kinsman    v,    Parkhurst,    i8- 

Blatchf.  (U.  S.)  48;  6  Fed.  Rep.  882;  How.  (U.  S.)  289. 

«.  c,  19  Pat.  Office  Gaz.  1423.  Where   licensees    have  enjoyed  the 

5.  Tiie  words  " lawfully  granted,"  benefit,  and  admitted  in  the  license  the 
referring  to  the  patent  in  the  recitals  of  validity  of  the  patent,  they  cannot,  in 
license,  is  implied  admission  of  the  the  absence  of  fraud,  deny  their  admis- 
validity  of  the  patent.  Evory  v.  Can-  sion.  Magic  Ruffie  Co.  v.  Elm  City 
dee,  17  Blatchf.  (U.  S.)  200;  4  Bann.  &  Co.,  2  Bann.  &  Ard.  Pat.  Cas.  152;  8- 
Ard.  Fat.  Cas.  545.  Pat.  Office  Gaz.  773. 

8.  Evory  v.  Uandee,  ^  Bann.  &  Ard.  10.  Length  of  Time  an  Bitoppel  Lastfl. 

Pat.  Cas.  545;   17  Blatchf.  (U.  S.)  200;  Connecticut. — During   the   license  and 

Magic  Ruffie  Co.  v.  Elm  City  Co.,  4  no  longer.     Rich  v,  Atwater,  16  Conn. 

Bann.    &    Ard.   Pat.  Cas.    151;   8  Pat.  409. 

Office  Gaz.  773;    National  Rubber  Co.  Vermont. — If  a  licensee  does  all  that 

V.  Boston   Rubber  Shoe  Co.,  41  Fed.  lies  in  his  power  to  restore  patentee  to 

Rep.  48.  condition    he    was    in    before    license 

But  merely  accepting  a  license  to  sell  granted,  he  may  take  issue  on  validity 
the  goods  one  has  on  hand,  when  the  of  patent.  Slierman  v.  Champlain 
agreement  is  merely  a  compromise  to  etc.  Co.,  31  Vt.  162. 
save  trouble,  does  not  operate  as  an  Mistake  Concerning  Validity  of  Pat- 
estoppel.  White  V,  S.  Harris  &  Sons  ent.  Conneetlcnt. — The  recitals  in  a 
etc.  Co.,  5  Bann.  &  Ard.  Pat.  Cas.  571;  deed  are  not  conclusive  on  a  licensee 
3  Fed.  Rep.  161.  when  it  was  executed  under  a  mistake 

7.  Permitting  a  judgment  to  go  by  as  to  validity'  of  patent.     Rich  v.  At- 

default  and    agreeing,   for    a  valuable  water*  16  Conn.  409. 

consideration,  to  cease  manufacturing.  Where  Admisalon  Is  Made  or  Benoflts 
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estopped  in  relation  to  acts  done  after  the  termination  of  the 
license.* 

Vn.  fiOTALTT— 1.  Bight  of  Idoeimor  to  Sue  in  Equity.— A  licensor 
may  sue  in  equity  where  he  is  in  such  a  position  that  he  cannot 
have  a  complete  remedy  at  law.*  Where  there  is  a  complete  and 
adequate  remedy  at  law,  the  jurisdiction  of  equity  is  ousted.* 

8.  Defences — a.  Fraud. — Fraud  on  the  part  of  the  licensor  in- 
ducing the  licensee  to  enter  into  the  bargain,*  where  the  false 
statement  was  material  and  not  a  mere  matter  of  opinion,^  is  a 
good  defence  to  an  action  for  royalties. 

b.  Eviction. — The  fact  that  a  patent  is  void  is  a  good  defence 
to  a  note  g^ven  for  a  license  right  thereunder.®  But  that  his  li* 
cense  Has  become  of  less  value  through  lawful  acts  or  omissions 

B«o«lyed.  MassaclmBetta. — Bartlett  v»  S.  A  licensee  who  has  failed  in  hi&- 
Holdbrook,  67  Mass.  114.  But  where  stipulations  to  pay  a  certain  royalty 
no  benefits  have  been  gained  bv  the  win  be  enjoined  from  using  the  ma- 
licensee,  if  the  patent  is  void  the  agree-  chines  for  which  the  license  is  given 
ment  to  pay  royalty  is  without  consid-  and  be  compelled  to  account  for  back 
eration,  and  no  action  can  be  main-  royalties.  Injunction  to  continue  until 
tained  thereon.  Harlow  v,  Putnam,  the  back  payments  are  made.  McKay 
134  Mass.  553.  V,  Smith,  39  Pat.  Office  Gaz.  959;  29- 

llalna. — Jones   v.   Burnham,  67  Me.  Fed.  Rep.  205;  Hartell  v.  Tilghman,  99. 

93.  U.  S.   47.    But  see   Foster    v.    Gold- 

moblgan.— Hall  Mfg.  Co.  v,  Ameri-  schmidt,   22   Blatchf.  (U.    S.)  287;  21 

can  etc.  Co.,  48  Mich.  331.  Fed.  Rep.  70;  28  Pat.  Office  Gaz.  70. 

Haw  Tork.— Marsh  v.  Dodge,  66  N.  8.  Crandall  v.  Piano   Mfg.   Co.,  24. 

Y.  533.  Fed.  Rep.  738;  32  Pat.  Office  Gaz.  1123; 

But  where  the  patent  is  legally  an-  Consolidated  etc.  Co.  v.  Wolf,  28  Fed^ 

nulled  and  priority  given  to  another,  Rep.  816;  37  Pat.  Office  Gaz.  567. 

the  licensee  is  absolved   from  liability  4.  Day  v.New  England  Car  Spring  Co.^ 

for  royalty.     Marston  v.  Sweet,  82  N.  3  Liv.Law  Mag.  44;  Hall  v.  Fields,  76- 

Y.    526;    Peck    V,  Collins,  70  N.  Y.  va.  594;  Hess  v.  Young,  50  Ind.  379;. 

376;  103  U.  S.  664,  ^  307;  Walker  on  Rose  v.  Hurley,  39  Ind.  77;  Morrow  t'.. 

Patents  (2nd  ed.),  and    Union   Paper  Brown,  31  Ind.  378;   Johnson  v,  Mc- 

Bag  Machine  Co.  v.  Cram,   i   Holmes  Cabe,  37  Ind.  535;  Groff  v.  Hausell,  33. 

(U.  S.)  429;  Wire  Book  Sewing  Ma-  Md.  161;  Cowan  v.  Mitchell,  11  Heisk. 

chine  Co.  T^.  Stephenson,  11  Fed.  Rep.  (Tenn.)  87;  Nelson  v.  Wood,  62  Ala^ 

155  there  cited.  175;  Biece  v.  Stocking,  11  Gray  (Ma8s.> 

OMo. — A   licensee  who  has  entered  174;   Hall  v.  Orvis,  35  Iowa  366;  Page 

into  a   compromise  with  the  licensor  v,    Dickerson*    28    Wis.  694;  Neil    v, 

and  enjoyed  everything  stipulated  for  Cummings,    75    111.    170;    Warren    v. 

without  mterruption,  is  estopped  from  Cole,  15  Mien.  265;  Teffley  v.  Noland, 

denying  consideration  for  a  note  given  80  Ind.  164;  Brown  v.  Wright,  17  Ark. 

for    the    license.      Davis  v.  Gray,    17  9;     David    v.    Park,    103    Mass.    501; 

Ohio  St.  330.  McKee  v.  Eaton,  26  Kan.  226;    Bull  v^. 

Vermont. — Sherman    v.    Champlain  Pratt,  i  Conn.  842;  Hicks  v,  Stevens,. 

etc.  Co.,  31  Vt.  162.  121  111.  186. 

1.  One  who  has  had  a  license  is  not  5.   JolifTe    v.  Collins,    21     Mo.    338;. 

estopped  from  denying  the  validity  of    Hunter  v.  McLaughlin, ;  Mulli- 

the  patent  in  relation  to  acts  done  af^er  kin  v.    Latchem,  7  Blackf.  (Ind.)  176;. 

its    expiration.       H.   Tibbs   etc.   Mfg.  Hardestie  t».  Smith,  3  Ind.  39;  Neidefer 

Co.  V,  Heineken,  37  Fed.  Rep.  686.  v.  Chastain,  71    Ind.   363;  Dillman  v^ 

Licensees   may  terminate   a  license,  Nadlehoffer,  119  111.  567. 

by  which  a  right  of  terminating  same  is  6.  Earl  v.  Page,  6  N.  H.  477.  Contra^ 

given  to  them,  and  continue  to  manu-  Stevens  v.  Head,  9  Vt.  174. 

facture    the     device     without    making  But  he  cannot  recover  back  if  there- 

themselves  liable  for  royalty.    Garver  havebeenany  benefits  received.  Holdtn 

V,  Bement  (Mich.)*  N.  W.  Rep.  63.  i;. Curtis,  2  N.  H.  61.  But  the  purchaser 
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of  licensee  is  no  defence.*  Otherwise,  where  licensor  renders 
license  inoperative  by  an  illegal  act.* 

c.  Statute  of  Limitations. — The  statute  of  limitations  be- 
gins to  run  from  the  time  the  royalties  were  to  be  paid.* 

3.  Measure  of  Boyalty  in  Absence  of  Lioense  Fee. — Where  there 
has  been  no  determined  royalty  for  a  license,  the  rate  should  be 
determined  by  evidence  of  the  value  of  the  invention  and  the 
testimony  of  experts.* 

VnL  FOBFEITUBE  OF  LXOEHSE. — A  license,  to  be  forfeitable  by 
the  licensor,  must  contain  a  clause  expressly  giving  this  authority; 
otherwise,  it  cannot  be  annulled  by  the  licensor  for  licensee's  neg- 
lect  to  comply  with  its  terms,^  or  because  he  violates  the  .patent 
outside  of  his  license.* 

Sometimes,  however,  the  courts  permit  a  licensor  whose  license 
has  been  constructively  abandoned''  by  the  licensee,  who  has 
refused  to  pay  his  license  fee,  to  forfeit  the  license.® 

1.  Manner  of  Forfeiting  Lioense. — In  forfeiting  a  license,  the 
method  described  in  the  license  must  be  strictly  pursued.®     For- 

cannot  show  patent  was  useless  or  of  ated  a  license  and  is  acting  outside  the 

no  value.      Williams  v.  Hicks,  3    Vt  license,   this  is  no  protection  to  him. 

36.  Felter  v,  Newhall,  25  Pat.  Office  Gaz. 

1.  It  is  no  defence  to  an  action  for  502;  s.  c,  17  Fed.  Rep.  841. 
royalties    that    licensor     has    licensed  7.  For  instance,  acquiescing  in  a  claim 

■others  to  use  the  same  invention  in  the  of  forfeiture.      Kittle  v.  Frost,  5  Fisher 

same  territory   at  a  less    rate    where  Pat.  Cas.  213;  9  Blatchf.  (U.  S.)  214; 

there  was  no  covenant  against  so  doing.  Covel  v,  Bostwick,  39  Fed.  Rep.  421. 

McKay    v.  Smith,  39  Fed.   Rep.  556.  8.  Bell  v.  McCollough,  i  Fisher  Pat 

Nor  in  the  absence  of  a  covenant,  a  Cas.380;  iBond(U.S.)z94;Cohnt;.Nat 

failure   to  protect  licensee  against  in-  Rubber  Co.,  ^  Bann.  &  Ard.  Pat.  Cas. 

fringers.    Nat.   Rubber  Co.  v.  Boston  568;  15  Pat.  Office  Gaz.  829. 

Rubber  Shoe  Co.,  41  Fed.  Rep.  48.  If  performance  of  licensee's  stipula- 

2.  Cool  V.  Cunningham,  25  S.  Car.  tions  are  a  condition  of  the  continued 
136.  use  of  machine,  if  stipulations  are  not 

8.  Adams  Appeal,  1 13  Pa.  St.  449.  performed    the     license     is     forfeited. 

4.  Deane  v.  Hodge,  3^  Minn.  146;  Brooks  v,  Stolley,  3  McLean  (U.S.) 
Packet  Co.  V.  Lickels,  19  Wall.  (U.S.)  523;  2  RobVs  Pat.  Cas.  281;  Wood- 
en, worth  V.  Cook,  2  Blatchf.  (U.  S.)  151. 

0.   Cook  V.  Bidwell,  2   Pat.    Office  9.  A  clause  in  a  license  provided  for 

'Gaz.    X083;     Gibson     v.     Barnard,     i  forfeiture  by  a  written  notice  upon  cer- 

Blatchf.  (U.  S.)  388;  White  v,  Lee,  5  tain    circumstances.    No    notice    was 

Bann.   &   Ard.  rat.  Cas.  575;    Dens-  given.    Held^  the  license  was  [not  for- 

more  v,  Tanite  Co.,  32  Fed.  Rep.  544;  teited.     White  v.  Lee,  5  Bann.  &  Ard. 

Seibert  etc.  Co.  v.  Detroit  etc.  Co.,  34  Pat.  Cas.  572;  3  Fed.  Rep.  222. 

Fed.  Rep.  216;  Hammacher  x;.  Wilson,  But     where    the    provision    in     the 

26  Fed.  Rep.  241;  Dare  v.  Boylston,  18  license  is  that  if  a  certain  thing  is  done 

Blatchf.  (U.  S.)  548;  6  Fed.  Rep.  493;  by  him,  such  act  shall  be  considered  as 

19  Pat.  Office  Gaz.  72  c;  Kelley  v.  Por-  an  abandonment  of  his  license,   a  re- 

ter,  8  Sawy.  (U.  S.)  482;  17  Fed.  Rep.  fusal    to    receive  royalty   is  sufficient 

519;  Gibson  v.  Barnard,  i  Blatchf.  (U.  Wilson  v,  Stolley,5  McLean  (U.  S.)  1. 

S.)  388;  Stanley  etc.  Co.  v,  Bailey,  3  Failing  to  make  a  demand  where  the 

Bann.  &  Ard.  Pat.  Cas.  297;  14  Blatchf.  license  made  it  the  duty   to   demand, 

<U.  S.)  510.  held     fatal.       Dare    v.     Boylston,    18 

6.  Wood  V.  Wells,  6  Fisher  Pat.  Cas.  Blatchf.  (U.  S.)  548;  6  Fed.  Rep.  493; 

382;   Steam  Cutter  Co.  v,  Sheldon,  10  19  C.  S.  725. 

Blatchf.  (U.  S.)  I.  An  action  which  seems  to  show  an 

But  where  an  infringer  has  repudi-  election  to   waive  a  forfeiture  will  be 
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feiture  may  be  enforced  in  equity  by  a  bill  to  cancel  the  license.* 
This  authority  to  forfeit  a  license  extends  to  an  assignee.*  But 
a  wrongful  declaration  of  forfeiture  will  be  enjoined.' 

8.  Sesnlts  of  Forfbitiire. — If  a  license  is  forfeited,  both  parties 
are  remitted  to  their  original  rights.*  But  if  the  licensee  does 
not  acquiesce  in  the  attempted  forfeiture  by  the  licensor,  the  lat- 
ter  may  still  treat  him  as  a  licensee,  and  recover  his  royalty.^ 

LICITATIOH. — An  act  by  which  the  coheirs  or  other  copro- 
prietors  of  a  thing  by  undivided  interests,  put  it  up  at  auction 
among  themselves  in  order  that  it  shall  be  adjudged  to  belong 
wholly  to  him  offering  the  most  and  bidding  last,  under  a  charge 
upon  such  last  bidder  to  pay  to  each  of  his  coproprietors  a  part 
in  the  price  equal  to  the  undivided  interest  which  each  of  the 
said  coproprietors  had  in  the  property  offered  previous  to  the 
adjudication.  This  licitation  is  not  a  sale,  and  the  heir  to  whom 
the  property  is  adjudicated  is  thought  to  hold  directly  from  the 
intestate.® 

LICK— See  note  7. 

seized  on  by  the  courts  to  refuse  a  for-  AutborltlM  for  Lioense  In  Patent  Law. 

feiture.    New   York   Life   Ins.  Co.  v,  — Walkes*  on    Patents   (2nd  ed.   1889) 

Eggleston,  96  U.   S.   572;    Rogers   v,  gives,  in  the  chapter  on  License,  a  clear 

Reissner,  30  Fed.  Rep.  613;  41  Pat.  Of-  and  terse  exposition  of  the  law.    Curtis 

fice  Gaz.  351.  on    Patents    is     an     older     authority. 

1.  Adams  v.  Meyrose,  10  Fed.  Rep.  Bump's  Digest  (ed.  of  1883),  Patents^ 

671.      Equity    will    enjoin    a    licensor  Trade  Marks  and  Copjwrights,  gives  a 

from  operating  under  a  patent  unless  he  very  full  list  of  authorities,  but  they  are 

pays  the  license  fee,  whether  the  license  scattered  through  the  book.     Simonds' 

is  forfeited    at    law    or    not.     Day    v»  Patent  Digest  (1888)  on   this  subject  is 

Hartshorn,  3  Fisher  Pat.  Cas.  32.     But  full  in   the   Federal,  but  scant  in  the 

see  Foster  t;.  Goldschmidt,  22  Blatchf.  State  courts.      Duryee's  Digest  (As- 

(U.  S.)  287;  8.  c,  21  Fed.  Rep.  70;  s.  c,  signments),    1886,  is   very  full,  and   is 

28  Pat.  Office  Gaz.  91c.  brought  down  to  a  later  date.     Useful 

a.  Wilde  V.Smith,  8  Daly  (N.Y.)  196.  also  are  Preble's   Patent   Case   Index» 

8.  Baker  Mfg.  Co.  v,  Washburn  etc.  and,  for  the  Federal  cases  only,  the  vol- 

Mfo.  Co.,  18   Fed.  Rep.  172;  Goddard  ume  of  Myers'   Federal  Decisions  on 

V,  Wilde,  17  Fed.  Rep.  845.  Patents,    CJopywrights     and      Trade- 

4.  Woodworth  v.  Cook,  2   Blatchf.  marks. 

(U.   S.)    151.    The  contract    must  be  6.    Hache    v,    Ayrand,  14  La.   An. 

avoided  entirely  if  at  all.    It  cannot  be  179,  quoting  from  Pothier. 

obligatory  on  one  party  and  not  on  an-  7.   **  A  distinction  is  made  between  a 

other.    Woodworth  v.  Cook,  2  Blatchf.  salt  lick  and  a  salt  spring  by  defend- 

(U.   S.)  151;  Brown    v,    Lapham,    27  ant's  counsel,  and  it  is  insisted  that  the 

Fed.  Rep.  77.  terms  convey  different  meanings;  that 

Where  a  license  has  been  revoked  a  a  lick  is  formed   where  salt  water  ap- 

licensee  cannot  set  it  up  as  a  defence  in  pears  on  the  surface  of  the  ground,  but 

an  action  of  infringement.     Wooster  v,  that  a  spring  is  a  fountain  of  water. 

Singer  Co.,  ix  Pat.  Office  Gaz.  2513,  or  These  terms  seemed  to  be  used  in  the 

repudiated,  Moody  t;.  Taber,  I  Bann.  &  acts  of  congress  as  synonymous.    A' 

Ard.  Pat.  Cas.  41;  i   Holmes  (U.  S.)  salt  lick  is  so  called,  in  tne  western 

325;  5  Pat.  Office  Gaz.  273.  country,  from  the  fact  that  deer  and 

5.  Union  Mfg.  Co.  v,  Lounsbury,  41  other  wild  animals  resort  to  it  and  lick 
N.  Y.  363;  Woodworth  v.  Weed,  i  or  drink  the  brackish  water.  And  in 
Blatchf.  (tj.  S.)  165;  Cohn  v.  Nat.  this  respect  no  distinction  is  perceived 
Rubber  Co.,  5  Bann.  «  Ard.  568;  Star-  between  a  lick,  as  frequently  used,  and 
ling  V.  St.  Paul  Plow  Worksi  32  Fed.  a  salt  spring."  State  of  Ind.  v.  Miller,. 
Rep.  290.  3  McLean  (U.  S.)  154. 
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UBOI — allege  Lord. — ^A   sovereign;    a  superior  lord.^    Liege 
Subject,^ 

LIBirs — (See  also  cross  references  under  specific  divisions  of 
the  following  analysis). 


I.  Definition,  594. 
II.  Classes  of  Liens,  575. 

I.  Common  I^atv  Liens ^  576. 
(a)  Particular  and  General 
Liens ^  K'j6. 
a.  Equitable  Liens,  577. 
3.  Statutory  Liens,  578.        [578- 
J II.  Laens  Upon  Personal  Propefty» 

1.  Attorneys''  Liens  {Seeinfra^ 
Attorneys'  Liens),  578. 

2.  Liens  of  Bankers  {See  also 
Banks  and  Banking),  578. 

3.  Liens  of  Carriers  (See  also 
Freight),  580. 

{a)  Statutory  Lien  of  Car- 
riers^ 580. 

{b)    Waiver  of  Liens,  585. 

(c)  Waiver  by  Giving  Credit^ 
586. 

{d)  Waiver  by  Attacking 
Property,  586. 

4.  Lien  of  Factors,  Agents,  etc, 
(See  Agency;  Commission 
Merckants,  infra  Agricul- 
tural Liens),  586. 

(a)  Generally,  586. 
(3)  Nature  of  tke  Debt  Se- 
cured, 588. 

(c)  Wken  Lien  Attackes,^8, 

(d)  Waiver  and  Loss  of  Fac- 
tors* Lien,  588. 

(e)  Enforcement  of  Factors'* 
Lien,  589.  [589. 

(/ )  Factors'  Statutory  Rights^ 

5.  Lien  of  Inn  Keepers  (See 
also  Inns  and  Inn  Keefers), 

590- 


6.  Lien  of  Mechanics  on  Per- 
sonal Property,  590. 

(a)  In  General,  590. 

(b)  Waiver    by   Inconsistent 
Agreement^  591. 

(c)  Statutory  Meckanics* Lien 
on  Personal  Property, s^2, 

7.  Lien  Upon  Lost  Property 
(See  Finder  of  Property; 
Lost  Papers),  592. 

(a)  Generally,  592. 

(b)  Rewards,  59a. 

a  Lien  of  Livery  Stable  Keep- 
ers (See  also  Livery  Stable 
Keeper),  593. 

9.  Lien  Upon  Logs  and  Lumber 
(See  also  Logs  and  Lumber), 

593- 

10.  Lien  of  Warehousemen   and 

Wharfingers  (See  Ware- 
houseman; Wharves  and 
Wharfingers),  593. 

11.  Lien  of  Vendor  of  Persenai 
Property  (See  Sales;  Ven- 
dor and  Purchaser),  594. 

IV.  Liens  Upon  Real  Property,  594. 

1.  Agricultural  Liens,  (See 
also  Crops),  594. 

2.  Landlords^  Liens  (See  also 
Distress;  Landlord  and  Ten- 

«»0,  597- 

3.  Mechanics'*  Liens    (See  als0 

Mechanics*  Liens),  597. 

4.  Lien  of  Vendor  of  Real  Prop- 
erty (See  Sales;  Vendor 
and  Purchaser),  597. 

5.  Mining  Liens,  597. 


I  BxFnnTiOK. — ^A  lien  is  ''  a  right  in  one  man  to  detain  that 
which  is  in  his  possession,  belonging  to  another,  till  certain  de- 

1.  Rap.  &  Lawr.  Law  Diet.  Among  lawyers,  however,  by  the  term 
S.  '*A  dispute  arises  on  the  mean-  liege  subject  is  generally  understood  a 
Ing  of  the  words  liege  and  natu-  natural  born  subject,  as  appears  by 
ralixed  subjects.  Are  we  to  understand  Co.  Litt.  129,  a,  and  the  marginal  note 
by  tke  word  liege  only  native  subjects;  in  2  Inst,  *j\i.  And  this  is  the  sense  in 
or  does  it  include  all  persons  residing  which  I  take  it  to  be  used  in  the 
in  the  country  who  are  bound  by  their  charter."  Tilghman,  C.  J.,  in  Com. 
residence  to  a  temporary  allegiance  ?  v,  Woelper,  3  S.  &  R.  Pa.  34.  The 
Perhaps  a  person  wno  owes  but  a  tern-  words  *^to  the  alarm  of  the  lieges,"  in  a 
porary  allegiance  might,  without  im-  charge  of  breach  of  the  peace,  mean 
proprietv,  be  called  a  liege  subject,  that  what  is  alleged  "was  likely  to  alarm 
And  it  is  certain  that  in  an  indictment  ordinary  people,  and  if  continued  might 
of  such  a  person  for  treason  it  would  cause  serious  disturbance  to  the  com- 
be said  that  he  had  committed  the  munity."  Ferguson  v,  Carnochan,  36 
treason  contra  ligeantice  sua  debitum.  Sc.  L.  Rep.  624. 
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6.  Improvement  Liens,  ^go. 

(a)   Occupants  Generally,  599. 
(3)  Statutory  L,ien  for  im- 
provements, 600. 

(c)  yoint  Tenants  and  Ten- 
ants in  Common,  601. 

(d)  Owelty  in  Partition,  603. 
(*)   Tenants    for    Life     or 

Tears,  603. 

7.  Lien    by   Devise      (See  also 
Legacies  and  Devises),  603. 
(fl)    When  It  Arises,  603. 

(*)  Lien  by  Debts,  603. 
(c)  Lien  of  Legacies,  doli* 
V.  Equitable  Liens,  608. 

1.  Definition,  608. 

2.  Arising  from  Express  Con- 
tracts, 000. 

(fl)  Form  and  Nature  of 
Contract,  608. 

{b)  Identification  of  Prop- 
erty, 6)9. 

(c)  Assignment  of  Chose  in 
Action,  609. 

3.  Arising  from  Implied  Con- 
tracts, 610. 

4.  Mqui table  Assignments  {See 
also  JBqui table  Assignments), 
610. 

5.  Partnership  Liens  (See also 
Partnership),  611. 

6.  Deposit  of  Title  Deeds  (See 
also  Equitable  Mortgages), 
611. 

7.  Equitable  Mortgages  (See 
also  Equitable  Mortgages), 
611. 

8.  Corporations   (See also  Stoch; 


Stochholder),  612. 
9*  Improvement    Liens      (See 
infra.  Liens  Upon  Peal  Prop- 
erty;   Improvement    Liens), 
613. 

10.  Lien  by  Devise  (See  supra. 
Lien  Upon  Real  Property; 
Lien  by  Devise,  613. 

11.  Enforcement  of  Equitable 
Lien  (See  also  Stoppage  in 
Transitu),  613. 

12.  Miscellaneous  Liens,  614. 
VI.  Attorneys'  Liens    (See  alto  At- 
torney and  Client),  614. 

1.  Attorney'* s  Generator  Retain- 
ing Lien,  614. 

(a)  In  General,  614.  [615. 

(b)  Lien  on  Moneys  Collected, 

2.  Attorney* s  Special  or  Charg- 
ing Lien,  616. 

(a)  Statutory  Lien    of   At- 
torneys, 617. 

3.  Set  Of,  620. 

4.  Attacnment  of  yudgment  and 
Insolvency  of  Client,  621. 

VII.  Maritime    Liens      (See    Mari- 
time Liens),  621.  [621. 
VIII.  Waiver  and  Discharge  of  Liens, 

1.  In  General,  621.  [622. 

2.  Effect  of    Tahing  Security, 

3.  Agreements  Inconsistent  with 
the  Lien,  623. 

4.  Tender  and  When  It  Should 
Be  Made,  624. 

IX.  Assignment  of  Liens,  624. 

1.  Common  Law,  624. 

2.  Statutory,  625. 

3.  Equitable,  625. 


mands  of  him,  the  person  in  possession,  are  satisfied."^  It  is 
also  defined  to  be  ''an  obligation,  tie  or  claim,  annexed  to  or  at- 
taching upon  any  property,  without  satisfying  which  such  prop- 
erty cannot  be  demanded  by  the  owner."  ^ 

n.  CLA88B8  OF  LlBiTB. — There  are  three  classes  of  liens,  or  three 
sources  from  which  they  are  derived :  (i)  Common  law  liens ;  (2) 
equitable  liens;  (3)  statutory  liens.* 

1.  DelliiltlOBS. — Hammonds    v.  Bar-  case  in  which  personal  or  real  property 

cla/,  2  East    227,    235;    McCaffrey    v.  is  charged  with  the  payment  of  a  debt. 

Wooden,  62  Barb.  (N.  Y.)  3x6,  323.  Sullivan  v.   Portland    etc.   R.    Co.,  4 

S.  Tac.      Law     Diet,      title      Lien;  Cliff.  (U.  S.)  225. 

Ridgiey    v,  Iglehart,  3   Bland  (Md.)  8.  Contmon   Law    Lien — III  Hatnre 

Ch.  540;  Stepham  v.  Bishop  of  Chi-  and  Oliaraoteiriilloi. —  *^A  Ken  at  law 

cago,  2  Bradw.  (111.)  249,  253;  Scarfe  v.  is  an  implied  obligation  whereby  real 

Morgan,  4  M.  &  W.  283.  or  personal  property  is  bound  for  the 

A  hold  or  claim  which  one  person  discharge  of  some  debt  or  engagement, 
has  upon  the  property  of  another,  as  a  It  is  not  the  result  of  an  express  con- 
security     for     some    debt    or    charge,  tract;  it  is  given  by  implication  of  law." 
Hardy  v,  Norfolk  Manufacturing  Co.,  Jones  on  Liens,  4  4*    ^^  ^^  Leith's  £s- 
•"So  Va.  4x8.  tate,  L.  R.,  i  P.  C.  296,  305,  per  Lord 

In  its  widest  sense,  it  includes  every  Wsstbury;  Gladstone  t».  Birlev,  2  Mer. 
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1.  Common  Law  Liens — {a)  Particular  and  General  Liens, — Com- 
mon law  liens  are  either  particular  or  general,  the  former  being 
the  right  to  retain  a  specific  piece  of  property  to  satisfy  a  claim 

against  it ;  the  latter,  a  right  to  retain  property  generally  on  ac- 
count of  obligations  which  exist  against  the  owner  of  the  prop- 
erty.   The  former  is  liberally,  the  latter  strictly  construed.* 

A  specific  or  particular  lien  can  arise  only  (i)  by  an  express 
contract ;  ^2^  by  a  usage  or  custom  of  trade ;  (3)  by  implication 
of  law,  or  (4)  by  statute.* 

to  I,  404,  per  Grant,  M.  R.;  Wilson  v,  jus  in  re,  but  a  simple  right  of  retainer^ 

leather,  5  Taunt.  642,  646;  Cummings  It  is  therefore  not  attachable  as  personal 

V.  Harris,  3  Vt.  244.  property,  or  as  a  chose  in  action  of  the 

It  attaches  exclusively   to    personal  person  who  is  entitled  to  it/'     Meanj- v. 

property;  is  founded  on  possession  and  Head,  i   Mason  (U.  S.)  319;  Brace  v, 

consequently,  if    possession    is    aban-  Duchess  of   Marlborough,   2   P.  Will- 

doned,  the  lien  is  lost.    Ex  parte  Fos-  iams  491;    Jacobs  v.  Knapp,  50  N.  H^ 

ter,  2  Story  (U.  S.)  131.  71;  Lickbarrow  v.  Mason,  6  East  21; 

A  lien  by  contract  can  be  made  by  Ex  parte  Foster,  2  Story  (U.  S.)  131; 
express  agreement,  but  will  not  be  im-  Peck  v,  Jenness,  7  How.  (U.  S.)  612;. 
plied,  as  where  a  man  keeps  sheep  for  Smith  v,  Goss,  i  Camp.  282;  Leg  v.. 
a  certain  period  upon  a  written  con-  Even8,6  M.&W.  36;  Harding  t>. Steven* 
tract  to  have  such  a  sum  for  each,  he  son,  6  H.  &  J.  264;  Kittrcdge  v.  Sum- 
has  no  lien  upon  the   property  for  his  ner,  ix  Pick.  (Mass.)  50.     It  confers  no- 
payment.     Cummings   v.  Harris,  3  Vt.  power  of  sale  upon   the  holder;   it  is 
244;  Allen  V.  Ogden,  i   Wash.  (U.  S.)  simply  a   right  of  detainer.     Hunt  v. 
174.  Haskell,   24   Me.   339;     Thames    Iron 

At  one  time  it  was  thought  that  the  Works  v.  Patent  Derrick  Co.,  i  Johns, 

reservation  of  an  express  price  in  a  con-  &  H.   (Md.)   93;   Coit  v.  Wapples,  i 

tract  destroyed   the  lien.    Case  of  an  Minn.  134,  148. 

Hostler,  Yelverton  67;  Stevenson  v.  If  the  holder  of  a  Hen  on  personal 
Blakelock,  i  M.  &  S.  535;  Wolfe  v.  Sum-  property  sell,  not  merely  the  lien,  but 
mers,  2  Camp.  631;  but  this  was  over-  the  property,  the  sale  is  tortious  and 
ruled  by  Lord  Ellbnborough,  in  forfeits  the  lien;  if  the  property  is  de- 
Chase  v.  Westmore,  5  M.  &  S.  180,  who  livered  to  the  purchaser  by  the  lien 
said:  "It  is  impossible,  indeed,  to  find  any  holder,  he  is  protected  from  replevin  at 
solid  reason  for  saj'ing  that  if  I  con-  the  hands  of  the  owner.  Coit  v.  Wap- 
tract  with  a  miller  to  grind  my  wheat  pies,  i  Minn.  134, 148;  Nash  v.  Mosher, 
at  158.  a  load,  he  shall  be  bound  to  de-  19  Wend.  (N.  Y.)  431;  Ely  v.  Ehle,  3 
liver  it  to  me   without  receiving  the  Cfoms.  (N.  Y.)  506. 

Srice  of  his  labor;  but  if  I  merely  de-  1.   Houghton  v,  Matthews,  3  Bos.  & 

ver  it  to  him  to  grind  without  fixing  P.    485,    494;   Bleaden   v.  Hancock,  4 

the  price,  he  may  detain  it  until  I  pay  Car.  &  P.  152;  Scarfe  v.  Morgan,  4  M. 

him.^'     See  also  Mathias  v.  Sellers,  86  &  W.  270;   Wilson  v.  Guyton,  8  Gill 

Pa.  St.  486.  (Md.)  213;  Mclntyre  v.  Carver,  2  W.  & 

If  an  express  security  is  taken,  such  S.  (Pa.)  392;  Rushforth  v,  Hadfield,  7 

security    .being     the     stipulation    and  East  224,  229;  Green  v.  Farmer,  4  Burr, 

agreement  of  the  parties,  it  excludes  his  2214,  2221;  Jacobs  v.  Latour,  5  Bing. 

general  lien.    Chambers  v.  Davidson,  130. 

I  L.  R.,  Priv.  Counc.  296.  S.   Ferguson  v.  Norman,  5  Bing.  N. 

A  lien  must  be  confined  to  the  inter-  C.  76. 

est  which  the  party  creating  it  had  in  The  mere  existence  of  a  former  debt 

the  property  sought  to  be  charged,  and  due  to  a  pledgee  does  not  authorize  him 

a  lien  made  by  one  in  possession  of  to  detain  the  pledge  for  that  debt  when 

property  (a  saw  mill)  who  is  neither  it  has  been  put  into  his  hand  for  another 

ow^ner  nor  his  agent,  will  not  be  good  debt  or  contract.    Jarvis  v.  Rc^rs,  i  < 

against  the   true    owner.     Walker  v.  Mass.  389;  Walker  v.  Birch,  6  Dum.  & 

Burt,  57  Ga.  20;  Conrow  v.  Little,  41  East  258. 

Hun  (N.  Y.)  30c.  A  lien  reserved  by  contract  super- 

**  A  lien  U  neither  %,jut  ad  rtm  nor  a  sedes  one  given  by  law.    Crawahay  tr» 
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xVs  above  stated,  a  general  lien  is  one  which  exists  for  a  gen- 
eral balance  of  accounts,  and  does  not  necessarily  arise  out  of 
dealings  with  the  particular  property  sought  to  be  charged.  They 
may  arise  (i)  from  a  usage  or  custom  of  trade  ;  (2)  from  an  ex- 
press contract ;  (3)  from  the  manner  of  dealing  between  parties 
in  the  particular  case;  or  (4)  where  defendant  has  acted  as 
factor.* 

Possession,  actual  or  constructive,  is  necessary  to  the  existence 
of  a  common  law  lien,  and  also  a  debt  arising  out  of  the  particu- 
lar property  sought  to  be  charged  and  title  in  the  debtor.' 

8.  Sqnitable  Liens. — For  equitable  liens,  see  that  subject,  infra. 

Homfray,  4B.  &  Aid.  ^o;  Mathias  v.  N.  S.  695;  Oxenham  v,  Esdaile,  2  You. 

Sellers,  86  Pa.  St.  486;  Pinney  v.  V^elU,  &  J.  493;  Gladstone  v.  Birley,  2  Mcriv. 

10    Conn.    103;    Hanna    v.   Phelps,  7  404;  Scarfe  v.  Morgan,  4  M.  &  W.  283. 

Ind.  21.  Nature  of  FotsMSlon. —  The    posses- 

1.  Jones  on    Liens,  (  17;   2    Kent^s  sion,   however,    must    be    legal.     '*To 

Comm.  '636;  Green  v.  Farmer,  4  Burr,  create  a  lien  on  a  chattel  the  possession 

2214,  2221.  must  be  just.    No  lien  can  be  acquired 

The  principal  general  liens  are  those  of  by  an  illegal  or  fraudulent  act,  or  breach 

attorneys  (see  Attorney  and    Cli-  of  dutv,   nor  where  it  is  inconsistent 

ENT,  vol.  I,  p.  069,  and  infra  this  title,  with  tlie  express  terms  or  clear  intent 

Attorney's  Liens);  factor  and  brok-  of  the  contract."     Randel  v.  Brown,  2 

ers  (see  Agency,  vol.  i,  p.  428,  and  ih-  How.  (U.  S.)  406;  Allen  xk  Maguire, 

/>'a  this  title;  Commission  Merchant,  15   Mass.  490;    Jarvis    v.   Rogers,   15 

vol.  3,  p.  333,  and  infra  this  title),  and  Mass.  389, 414;  In  re  Binford,  3  Hughes 

of  warehousemen  and  wharfingers  (see  (U.  S.)  295;  Walker  r.  Burt,  57  Ga.  20; 

Warehousemen;     Wharfingers).  Conrow  v.  Little,  41  Hun  (N.  Y.)  395; 

Nofel06  0fLlen. — An  agreement  among  Madden   v.  Kempster,    i    Camp.    12; 

members    of    a  certain  trade   (dyers)  Lempriere  v.  Pasley,  2  T.  R.  485. 

that  they  would  hold  all  goods  deliv-  If  the  goods  were  deposited  in  the 

ered  to  them  not  only  for  the  particular  possession  of  the  party  for  a  particular 

work  done  on  them,  but  for  a  general  purpose,  inconsistent  with  the  notion  of 

balance  of  account,  is  binding  on  one  a  lien,  as  to  hold  them  or  the  proceeds 

sending  goods  to  them  with  notice  of  for  the  owner,  or  for  a  third  person,  no 

this    agreement.     Klrkman   v,   Shaw-  lien  can  attach.     Randel  v.  Brown,  2 

cross,  6  T.  R.  14.  How.  (U.  S.)  406;  Story  on  Agency,  73 

But  notice  01   the  reservation   of  a  et  seq,\   Lamprier  t».  Paslev,  2  T.  R. 

general  lien  will   not  be  binding  in  a  485;  Cranston  xj.  Philadelphia  Ins.  Co., 

trade    that    is    under    obligations    of  c^Binn.  (Pa.)  ^38;  Turns  v,  Bethune,  a 

law  to  perform  the  services  for  which  bessaus.  (S.  Car.)  285;  Jarvis  v.  Rog- 

they   are  established,  as  inn  keepers,  ers,  15   Mass.  389,  395;   Weymouth  v. 

carriers,  etc.    Kirkman  v.  Shawcross,  Bowver,    i    Ves.   Jr.    416;    Taj'lor   t». 

6  T.  R.   14;  Oppenheim  v,  Russell,  3  Robmson,  8  Taunt.  648;  Gray  v,  Wil- 

Bos.  &  P.  42      See  also  Rushfield  v,  son,  9  Watts    (Pa.)    512;  Madden  v, 

Hadfield,  7  East  224;  Wright  v,  Snell,  Kempster,  i   Camp.   12;  Crockford  v, 

5  B.  &  Aid.  350;  Leuckhart  v.  Cooper,  Winter,  i  Camp.  124. 

3  Bing.  N.  (J.  99;   Butler  v.  Woolcott,  Possession     by    fluent    is    sufficient 

a  B.  &  P.,  N.  R.  64.  Allen  v.  Spencer,  i  Edm.  (N.  Y.)  Sel. 

S.  2   Kent's  Com.    *638;  Jones    on  Cas.  117;  McFarland  x\   Wheeler,  26 

Liens,  ^  20;  Reed  v.  Ash,  3  Nev.  116;  Wend.  (N.  Y.)  467,  474;  Hollingsworth 

Clemson  v.   Davidson,  5   Binn.  (Pa.)  v.  Dow,  19  Pick.  (Mass.)  228;  Jacobs  v. 

J92;  Stewart  v.  Flowers,  44  Miss.  513;  Knapp,    50    N.    H.    71;    Mclntyre  v. 

Hey  wood   v.   Waring,  4  Camp.    201;  Carver,  2   W.  &  S.    (Pa.)    392,   395; 

Wilson  V.  Balfour,  2  Camp.  579;  Ridg-  Wright  v,  Terry,  2  South.  Rep.  (Fla.)  6. 

ley  V,  Iglehart,  3  Bland    (Aid.)  540;  Bfltoot    of    Alienatton    tiy   Owner. — 

Forth  V.  Simpson,  13  Q:,  B.  680,  686;  Alienation  of  property  by  the  owner 


Ex  parte  Foster,  2  Story  (U.  S.)  131;    while  detained  under  a  lien  confers  no 
Shaw  V,  Neale,  27  L.  J.,  Ch.  444;  4  Jur.,    rights  adverse  to  lien  holder.     GodiQ 

13  C.  of  L.— 37  577 


Upm  PoMiULl  Property.  LIENS.  Of  Att«m^« 

8.  Statutory  Lieni. — Statutory  liens  will  be  treated  under  the 
different  subjects  to  which  they  relate.  See  the  various  subdi- 
visions of  this  title. 

m  IJDHB  Vpov  PEB80KAL  PsonBTT. — The  most  important  dis- 
tinction between  liens  on  real  and  personal  property  depends 
upon  the  fact  that  in  the  latter  the  foundation  of  the  right,  as 
we  have  heretofore  seen,  is  in  possession,^  without  which  no  lien 
exists  (the  word  implying  a  right  to  hold),  while  in  the  former 
possession  is  often  impossible,  as  in  the  lien  of  a  vendor  of  real 
property  for  balance  of  purchase  money,  or  the  lien  of  a  tenant 
in  common  upon  the  joint  estate  after  having  discharged  a  mort- 
gage or  other  encumbrance  upon  the  common  property. 

1.  Attorney's  Liens. — See  infra,  Attorney's  Liens. 
.  8.  Lien  of  Bankers — (See  also  Banks  and  Banking). — A  bank 
has  a  general  lien  upon  all  funds  and  securities  of  a  depositor  for 
the  balance  of  his  account.*  This  lien  is  a  part  of  the  law  mer- 
chant, and  courts  of  law  take  judicial  notice  of  it.'  It  does  not 
extend  to  those  who  are  only  quasi  bankers,  but  is  confined  to 
regular  banks  * 

Securities  which  have  been  deposited  with  a  bank  to  cover  a 
particular  loan  are  not  covered  by  this  general  lien.* 

This  lien  does  not  extend  to  debts  that  are  not  due  ;  these 
cannot  be  anticipated.®    The  debt  for  which  the  bank  claims  the 

V.  London  Assurance  Co.,  i  Burr.  489.  Misa  v,  Currie,  L.  R.,  i  App.  Cas.  554, 

1.  "It    attaches    exclusively  to  per-  569;  Wyman  v.  Colorado  Nat.  Bank,  5 

sonal  property,  is  founded  on  posses-  Colo.  30;  In  re  Williams,  3  Ir.  Eq.  346; 

sion,  and  consequently  if  possession  is  s.  c,  L.  T.,  N.  S.  282;    In  re  European 

abandoned  the  lien  is  lost."     Ex  parte  Bank,  L.    R.,  8  Ch.  41;     Damont  v. 

Foster,  2  Story  (U.  S.)  131.  Fry,  13  Fed.  Rep.  423;  Wyckoflf  v.  An- 

S.  In  addition  to  authorities  cited  in  thony,  90  N.  Y.  442;  Duncan  v,  Bren- 

Banks  and  Banking,  vol.  2,  p.  97,  nan,  83  N.  Y.  487;  Robinson  v.  Frost, 

see  also  Jourdaine  v.  Lefevre,  i   £sp.  14  Barb.  (N.  Y.)  536;  Lane  v.  Bailey, 

66;  Scott    V.  Franklin,   15   East  428;  47    Barb.    (N.   Y.)   395;    Wooley    v. 

Bolton  V.  Puller,  i  B.  &  P.  539;  Giles  Louisville   Banking  Co.,  87   Ky.  527; 

©.Perkins,  9  East  12;  BoUand  v.  By-  Teutonia  National  Bank  of  N*  O.  v, 

frave,  R.  &  M.  271;  In  re  Williams,  3  Loeb,27La.  An.  no;  Hathaway  v.  Fall 

r.  R.  Eq.  346;  Brandao  v,  Barnett,  12  River  Nat.  Bank,  131  Mass.  14;  Jarvis  v. 

CI.  &  F.  787;  In  re  Van   Allen,  37  Rogers,  15  Mass.  389;  Brown  v.  New 

3arb.    (N.   Y.)   225;    Whittinston    v,  Bedford  Inst.  Savings,  137  Mass.  262. 
Farmers'  Bank,  5  Har.  &  J.  (Md.)  489;        6.  See  Banks  and  Banking,  vol.  2, 

Jone«  V.  Peppercorn,  5  Jur.,  N.  S.  140.  p.  99;  also  Jordan  v.  Nat.  Shoe  and 

ihis  lien  is  not  recognized  in  Penn-  Leather  Bank,  74  N.  Y.  467;  Fourth 

sylvania.    Leggett  Spring  and    Axle  Nat.  Bank  v.  City  Nat.  Bank,  68  111. 

Co.'s  Appeal,  iii  Pa.  St.  291.  398;  State  Bank  v,  Armstrong,  4  Dev. 

8.  Muench  v.  Valley  Nat.  Bank,  11  (N.  Car.)  519;  Dale  v,  Sollet,  4   Burr. 

Mo.  App.  144;  Grant  v.  Taylor,  3  J.  &  2133;  Green  v.  Farmer,  4  Burr.  2214; 

S.  (N.  Y.)  338.  Merchants'  Nat.  Bank  v,  Ritzinger,  20 

4.  Grant  v,  Taylor,  3  J.  &  S.  (N.  Y.)  111.  App.  29;  Com.  Nat.  Bank  v.  Proc- 

338.  tor,  98  111.  558;  Zeller  v,  German  Say- 

0.  See  Banks  and  Banking,  vol.  ings  Inst.,  4  Mo.  App.  401. 
2,  p.  98;  also  Kelly  v.  Phelan,  5  Dill.        In  a  Virginia  case,  Forll  v.  Thorn - 

228;  Brandao  v.  Barnett,  12  CI.  &  F.  ton,  3  Leigh  (Va.)  695,  it  was    held 

787;  8.  c,  6  Man.  &  Gr.  630,  670;  s.  c,  that  where  a  depositor  died  after  hav- 

\  C.  B.  51^;  London  Bank  of  Austra-  ing  obtained  a  discount,  and  there  was 

Ua  V.  White,  L.  R.,  4  App.  Cas.  413;  danger  of  his  estate,  and  also  his  en* 
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lien  and  the  funds  sought  to  be  charged  must  be  due  from  and 
to  the  same  individual.* 

If  the  same  individual  keeps  for  convenience  several  accounts 
with  a  bank,  they  are  regarded  as  one  account  so  far  as  the  bank's 
right  of  lien  is  affecte^d.^  But  if  these  separate  accounts  are 
kept  at  the  same  bank,  the  one  being  an  individual,  and  the  other 
a  trust  account,  the  bank  cannot  charge  one  with  a  lien  for  a  debt^ 
due  from  the  other  if  it  has  notice  of  the  nature  of  the  latter  ac« 
count.*  The  opening  of  an  account  as  "  agent,"  executor,  ad- 
ministrator or  trustee  is  sufficient  to  inform  the  bank  of  the  na* 
ture  of  the  account.* 

If  the  trust  property  is  such  that  it  is  transferable  by  delivery, 
and  is  not  ear-marked  so  as  to  indicate  its  nature,  and  the  bank 
receive  it  in  due  course,  the  lien  is  good.^ 

Surplus  from  collateral  deposited  to  secure  a  specific  debt  can 
be  applied  to  the  general  balance  after  satisfying  the  particular 
debt.« 

A  bank  has  a  general  lien  on  paper  received  for  collection  from 
a  corresponding  bank,  although  it  is  not  the  property  of  the  for- 
warding bank,  if  there  be  no  ear  mark  on  the  paper  to  showother 
ownership.''     The  endorsement  on  the  paper  "  for  collection  "  is 

dorser  proving  insolvent,  the  bank  4.  Baker  v.  New  York  National  Ex- 
could  anticipate  the  note  and  appropri-  change  Bank,  loo  N.  Y.  31;  Bailey  v, 
ate  funds  to  meet  it.  See  contra^  Jone%  Finch,  L.  R.,  7  Q.  B.  34;  National 
V,  Manufacturers'  Bank,  10  Weekly  Bank  v.  Insurance  Co.,  104  U.  S.  54; 
Notes  Cas.  (Pa.)  102.  Falkland    v.    St.     Nicholas    National 

1.  A    debt  owing  the  bank    from  a  Bank,  84  N.    Y.    145;  Knatchbull    v, 

partner  furnishes  no  ground  of  lien  up-  Hallett,  L.  R.,  i^  Ch.  Div.  696;  Cook 

on  a  deposit  in  the  name  of  a  firm  of  v.  TuUis,  18  Wall.  (U.S.)  332;  Burtnett 

which    he    is    a    member.      Watts    v.  v.  First   Nat.    Bank,    38    Mich.    630; 

Christie,    11   Beav.   546;   Lawrence  v.  Neely  v.  Rood,  54  Mich.  134. 

Bank  of  the  Republic,  35  N.  Y.  320.  5.  See  Banks  and  Banking,  vol.  2, 

If  a  firm  fail,  an  individual  deposit  p.  99,  and  also  School  District  v.  First 

can  be  detained  only  for  any  separate  National  Bank,  102  Mass.  174;    Wood 

indebtedness  a  partner  may  owe.    Bx  t^.  Boylston   National  Bank,  129  Mass. 

parte  McKenna,  30  L.J.  Bank  20.  358;  Gordon  v.  Kearney,  17  Ohio  572, 

Nor  can  the  individual  partner  and  Where  A  delivers  promissory  notes 

the  firm  so  shift  their  respective  credits  to    B   to  get  them  discounted,  and    B 

and  debits  as  to  set  them  off,  the  one  takes  them  to  his  own  bank  for  that 

against  the  other,  where  the  bank  fails,  purpose,  which  insists  on  putting  them 

Morse  on  Banks  and  Banking,  (  326;  to  B's  account,  it  being  overdrawn  at 

Watts  V.  Christie,  11   Beav.  (Pa.)  346;  the  time,  equity  will  compel  the  bank 

ft.  c,  26  L.  J.  Ch.  71 1 ;    Dawson  v.  Real  to  account  to  A.    Lord  Bolingbron's 

Estate  Bank,  5  Pike  (Ark.)  283.  Case,  in  Joy  v,  Campbell,  z  Sch.  &  L. 

S.  In  re  European  Bank,  L.  R.,  8  Ch.  346. 

41.    See  also  Jeffryes  t;._Agra  &  Mas-  6.  Jones  v»  Peppercorn,  Johns.  Ch. 

430- 
7.  Jones    on  Liens,   $  257;  Bank  ot 

Metropolis  v,  New  England  Bank,  t 

C.  B.,  N.  S.  535.  How.  (U.  S.)  234;  affirmed  6  How.  (U, 

8.  Bodenham  v.  Hoskins,  13  Eng.  L.    S.)  212;  s.  c,  17  Pet.  (U.  S.)  174;   fol- 

&  Eq.  222;  Central  National  Bank  v.    lowed  in  Russell  v.  Hadduck,  3  Gilm. 

Conn.  Mut.  Life  Ins.  Co.,  104  U.  S.  54.    (111.)  233;  Gordon  v,  Kearney,  17  Ohio 


See  also  Succession  of  Norton,  24  La.  C27;  ^Iiiler  v.  Farmers  ancf  Mechan- 
An.  218;  Bell  v,  Powell,  33  La.  An.  ic8'Bank,3oMd.  392;  See  also  Hoffman 
796.  ,    .  ,       t^.  Miller,  9  Bosw.  (N.  Y.)  334;    Van 
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sufficient  to  indicate  that    the   bank   forwarding   is    not    the 
owner.* 


8.  Lien  of  Carrieri — (See  also  Freight). — ^A  common  carrier 
has,  at  common  law,  a  specific  lien  upon  the  goods  carried  for 
his  charges  in  transporting  them.^  This  lien,  like  that  of  an  at- 
torney upon  his  client's  papers,  confers  no  right  to  sell  the  prop* 
erty  detained,'  unless  specially  conferred  by  statute.* 

(a)  Statutory  Lien  of  Carriers. — The  right  of  a  carrier  to  de- 
tain property  shipped  over  its  line  has  been  recognized  by  stat- 
ute in  many  of  the  United  States^  and  that  which  was  a  mere 
passive  lien  at  common  law,  or  a  right  to  detain,  has  been  en- 
larged into  a  right  of  sale  in  order  to  satisfy  the  demand.  The 
procedure  under  these  statutes  is  different  in  almost  every  State, 
an  outline  of  the  principal  steps  necessary  being  given  in  the 
notes  below.^ 

Namee  v.  Bank  of  Troy,  5  How.  (N.  or  merchandise  have  remained  uncalled 

Y.)  Pr.  161 ;  Wyman  v.  Colorado  Nat  for  at  the  point  of  destination  indicated 

Bank,  5  Colo.  30.  on  the  bill  of  lading  for  a  period  of 

1.  Sweeny  v.  Easter,  i  Wall.  (U.  S.)  sixty  days,  if  the  freight  is  perishable, 

166;  Cecil  Bank  v.  Farmers'  Bank,  32  or  ninety  days  if  not  perishable,  the 

Md.  148;   Bank  of  the  Metropolis   v.  carrier  may  sell  the  same  after  thirty 

New  England  Bank,  6  How.   (U.   S.)  da^s'  notice  in  a   newspaper  at  that 

212.  point,  or  by  posting  a  notice  in  three 

The    fact  that  it  was  delivered  for  conspicuous  places,  if  there  is  no  news* 

collection  can  be  shown  in  other  ways  paper.    Notice  must  be  sent  to  the  con- 

than  by  the  endorsement,  as  where  a  signor  within  thirty  days  after  delivery 

letter  was  sent  with  a  note  enclosed,  or  ten  days  before  sale,  giving  notice 

sayine  it  was  for  collection.    This  fact  thereof. 

may  be  introduced    to  show  lack  of  Irtiona  Torrllory. — Comp.  Laws  of 

ownership  in  the  bank  for  awarding  1877,    ch.  86:    Freight    unclaimed  for 

the    same.    Lawrence    v*    Stonington  ninety  days  may  be  thus  disposed  of  at 

Bank,  6  Conn.  531;  Barker  v.  Prentiss,  public  auction.    If  owner  or  consignee's 

6  Mass.  430;    Herrick  v.  Carman,   xo  place  of  residence  is  known,  notice  is  to 

Johns.  (N.  Y.)  234.  be  given  personally,  or  by  mail;  and  if 

S.  In  addition  to  cases  cited  in  after  ninety  days  have  expired  it  is  still 
Freight,  vol.  8,  p.  969,  see  Jones  on  unclaimed,  notice  is  to  be  published  for 
Liens,  §  262;  Gisbourn  v.  Hurst,  i  twenty  days  in  county  (of  sale)  news- 
Salk.  249;  Middleton  v.  Fowler,  i  Salk.  paper,  or  if  no  paper,  by  posting  In 
383;  The  Bird  of  Paradise,  5  Wall.  (U.  three  places  for  twenty  days;  notice  to 
S.)  545;  Ames  v.  Palmer,  43  Me.  197;  contain  names  of  consignor  and  con- 
SulHvan  v.  Park,  33  Me.  438;  Hunt  v,  signee,  if  possible,  the  amount  due  and 
Haskell,  34  Me.  339;  Pinney  v.  Wells,  description  of  property  and  time  and 
10  Conn.  104,  115;  Galena  and  Chicaso  place  of  sale.  Sale  to  be  made  at  ex- 
Union  R.  Co.  V.  Rae,  18  111.  4S;  piration  of  twenty  days'  notification. 
Clarkson  v.  Edes,  4  Cow.  (N.  Y.)  470;  Proceeds  to  discharge  the  lien  and  all 
Barker  v.  Havens,  17  Johns.  (N.  Y.)  charges,  balance  to  be  paid  owner  if 
334;  Brown  v,  Clayton,  I3  Ga.  564;  known;  if  not,  to  the  county  treasurer, 
l£)ggs  V,  Martin,  13  B.  Mon.  (Ky.)  subject  to  owner's  order  for  six  months. 
Goodman    v,    Stewart,    Wright  Oalifomla. — Civil  Code,  4^3051,3144, 


239; 
(Ohi 


^hio)    316;  Bowman    v,    Hilton,    11  2x91.    The  lien  of  the  carrier  on  both 

Ohio  303.  freight  and  baggage  is  given,  but  no 

8.  See  Freight,  vol.  8,  p.  979;  also  right  of  sale  conferred. 
Saltus  V,  Everett,  3o  Wend.  (N.  Y.)        Cotorado.— Gen.  Stats.  1883,  §§  3119- 

367;  Lickbarrow  xk  Mason,  6  East  31.  3135.    If  the  carrier's  lien,  which  ia 

C    See     infra    this    title,    Statu-  here  recognized  as  at  conmion  law,  Is 

TORY  Lien  of  Carriers.  not  paid  within  thirty  days  after  ma- 

6.  Alabama, — Code  of  1876,  ^  3140,  turity  of  the  same,  the  canier  may  ap- 

provides  that  when  any  goods,  chattels,  ply  to  any  justice  of  the  peace  of  the 
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countj  to  appoint  three  appraisers  of  culation  in  the  county  of  sale.    Pro- 

the  personal  property  on  which  the  lien  ceeds  to  pay  all  charges,  surplus  to  be 

is  clainicMl,  who  shall,  after  having  been  deposited  in  State  or  national  bank  and 

sworn,  value  the  same  and  return  a  re-  not  to  be  drawn  out  except  on  consent 

port  within  ten  days  afler  their  appoint-  of  consignor  and  consignee  or  by  order 

ment;  the  lienor  may  sell  the  property  of  court. 

afler  giving  ten  days'  notice  in  a  news-  DUiioia. — S*  &  C.'s  Annotated  Code, 

paper  in    the    county,   or  by   posting  ch.  141,  §  i.     All  property  or  baggage 

three  copies  of  the  notice  and  sending  transported  by    a    carrier,  or  express 

a  copy  thereof  to  the    owner  of   the  company,  that  shall   remain    uncalled 

property.     Sale  is  to  be  for  two  thirds  for,  and  legal  charges  thereon  unpaid, 

of  appraised  value,  at  least,  and  lienor  for  six  months  after  its  arrival  at  point 

may  purchase.  of  destination,  and  the  owner  thereof 

CtonneoUcut. — Gen.  Stat.  1875,  3^5*  cannot  be  found,  or  shall  refuse  to  take 
All  goods,  except  personal  baggage,  it  away  within  three  months  afler  noti- 
unclaimed  for  six  months  may  be  dis-  fication  of  its  arrival,  shall  be  liable  to 
posed  of  by  carrier  thus:  They  are  to  sale  by  the  carrier  at  public*  auction, 
be  advertised  one  month  in  a  newspaper  afler  it  has  given  the  consignee  fifteen 
published  in  the  county  where  the  days'  notice  of  time  and  place  through 
goods  are  left  and  if  not  removed  by  postoffice  and  by  advertisement  pub- 
owners  within  that  time,  may  be  sold  lished  in  newspaper  in  county  where 
and  the  proceeds  applied  to  satisfaction  sale  is  to  be  made, 
of  charges  against  the  same  and  if  the  Indlaiui. — Rev.  Stats.  1881,  (  2900. 
surplus  is  not  claimed  by  the  owner  When  any  freight  or  baggage  has  bieen 
within  one  year,  it  escheats  to  the  conveyed  by  a  carrier  to  its  place  of 
State.  destination  and  shall  remain  unclaimed 

Dakota.— Code  1883,  §  1228.  Prop-  for  three  months,  and  owner  fails  to 
erty  with  a  carrier,  unclaimed  for  six  claim  or  pay  proper  charges  thereon, 
months,  where  the  owner  cannot  be  the  carrier  may  sell  the  same  at  public 
found,  or,  being  found  and  notified,  re-  auction;  notice  to  be  given  for  sixty 
fuses  to  remove  the  same  and  pay  days  of  time  and  place  of  sale  and  prop- 
proper  charges  thereon  for  three  erty  to  be  sold  by  posting  in  three  pub* 
months,  may  be  sold  at  public  auction  lie  places  in  the  county  and  one  on  the 
afler  giving  consignee  or  owner  fifteen  door  of  depot,  and  also  to  be  published 
days'  notice  of  time  and  place  of  sale  for  sixty  days  in  newspaper.  Proceeds 
through  the  postoffice,  and  by  adver-  to  go  to  paying  proper  charges  and  sur- 
tising  in  newspaper  in  county  of  sale,  plus  subject  to  order  of  owner  within 
Proceeds  to  pay  all  charges  and  sur-  five  years, 
plus  to  be  paid  owner  on  demand.  Iowa. — Rev.  Code  1880,  $(  2177, 2178. 

DOlawaro. — Rev.  Code  1874,  p.  667,  Property  remaining  with  a  carrier  un- 

vol.  13,  ch.  164.     If  consignee  of  goods  claimed,    or    with    delinquent    freight 

shall  fail  to  pay  charges  on  goods  for  charges,  for  six  months,  can  be  sold  as 

sixty  days  after  demand  thereof  made  follows:    Notice  is  to  be  given  to  the 

personally  upon  consignee,  or  at  his  owner,  if  his  residence  is  known,  and  if 

last  known  residence,  men  the  carrier  unknown,  affidavit  to  be  made  before 

may  expose  the  goods,  etc.,  to  sale  at  justice  of  the  peace  stating  all  that  is 

public    auction,  and  sell   as  much   as  known    about    the    property    and    its 

may    be    necessary    to    pay    charges,  probable  value  and  the  charges  thereon. 

Notice  of  this  sale  stating  name  of  con-  If  the  property  still  remains  unclaimed 

signee  shall    be    published    for    three  or  the  charges  unpaid,  and  the  value 

weeks  in  newspaper  published  in  the  thereof  is  under  $100,  notices,  descrip- 

county,  or  by  six   handbills    publicly  tive  of  the  property,  are  to  be  posted 

posted  in  vicinity  of  depot.     Section  2  for  fourteen  days  in  five  public  places 

of  above  act  provides  for  speedy  sale  of  in  the  locality,  w  here  the  value  exceeds 

perishable  goods  upon  application  to  $100,  the  notice  is  to  be  as  above  for 

judge,  chancellor  or  justice  of  the  peace,  four  weeks  and  also  advertised  for  the 

Ooorgla.--Code  1882,  ^  2084.    Prop-  same  time  in  newspaper  of  that  locality, 

erty  transported  by  carrier  to  designated  at  the  end  of  which  time  it  may  be  sold 

place  and  which  cannot  be  delivered  at  public  auction  between   10  o'clock 

for  six  months  may  be  sold  after  adver-  A.  m.  and  4  o'clock  p.m.    From  the  pro- 

tising  time,  place  and  terms  of  sale,  ceeds  all  charges  are  to  be  paid  and  no 

once  a  week  for  four  weeks  in  a  news-  provision  is  made  for  the  surplus, 

paper  published  or  having  general  cir-  Kanfaa.— Comp.  Laws  1881,  ch.  58,  $ 
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3.    Any  carrier  having  a  Hen  on  goods  ll]]iii«Mta. — Gen.  Stats.  1878,  p.  87c, 

which  have  remained  in  store  for  six  §i  16,  17.     Carrier  has  lien  on  goods 

months  or  more  may  proceed  to  adver-  for  its  charges.    If  charges  remain  un- 

tise  and  sell  such  goods,  or  enough  to  paid  for  three  months,  property  can  be 

satisfy  their  lien,  at  any  city  of  first,  sold    at    public    auction,    upon    three 

second  or  third  class  along  their  line  weeks*  notice  published  in  the  county, 

where  the  best  price  can  be  obtained  Proceeds  to  discharge  the  lien,  and  sur- 

for  property  sold.  plus  to  be  paid  over  to  the  owner. 

Lonlsiana.— Rev.   Civil    Code    1S82,  MUsourl.— Rev.  Stat.  1879,  §4  6277, 

arts.  3224,  3226.     Anyone  having  in  his  6278.     Carrier  eiven  lien  on  goods  for 

possession    the    property   of   another,  its  charges.     If  unpaid  for  sixty  daysi 

whether  in  deposit,  loan  or  otherwise,  property  can  be  sold  at  auction,  after 

has  been  obliged  to  incur  any  expense  giving  notice  of  time  and  place  of  sale 

for  its  preservation  acquires  a  prixnlege  to  owner,  or  consignee  when  known, 

on  the  property  by  which  he  may  re-  and  by  advertisement  for  four  weeks 

tain  it  against  the  owners   until   they  prior  to  sale  in  newspaper  in  county, 

discharge  his    claim    against    it.    See  Proceeds  to  pay  charges  and  surplus 

also  Civ.  Code  1884,  ^  2873.  subject  to  demand  6f  owner    within 

Kalna.^-Rev.  Stat.  1883,  ch.  62,  ^  8-  sixty  days. 

10.    Freight  upon  which  charges  have  lOaiiBilppl. — Rev.  Code  1880,  §  1055. 

remained  unpaid  for  six  months  may  If  goods  remain  uncalled  for  or  freight 

be  thus  sold  at  public  auction:    Notice  charges  delinquent  for  an  unreasona- 

for  thirty  days  of  time  and  place  of  ble       time,      application      may      be 

sale  to  be  published  in  newspaper  at  made  by  the  carrier  to  Justice  of  the 

place  of  sale,  or  in  the  one  published  peace  or  to  mayor  or  chief  magistrate 

the  nearest  thereto;  notice  to  fully  de-  of  any  incorporated  town  for  an  order 

scribe  articles  to  be  sold.  Proceeds,  after  of  sale;  the  justice  or  mayor  may  then 

deducting  charges,  shall  be   held    for  order  a  sale  to  be  made  at  public  auction 

owner.  at  such  time  and  place  as  he  may  di- 

ICarylULd. — Rev.  Code  1878,  art.  67,  rect.    Proceeds  to  pay  charges  and  bal- 

ch.  30,  ^4  1-3.    When  freight  forwarded  ance  to  be  paid  into  county  treasury, 

by  a  carrier  remains  uncalled  for,  or  subject  to  owner's  order    within  one 

legal  charges  thereon  unpaid  for  three  year. 

months,  and  owner  or  consignee  can-  NetiraikE. — Comp.  Stats.  1887,  ch. 
not  be  found,  or  neglects  to  pay  charges  92,  ^  3,  p.  733.  Property  remaining 
for  three  months,  the  carrier  may  sell  with  a  carrier  three  months  unclaimed 
the  same  at  public  auction,  after  giving  may  be  sold  to  pay  all  lawful  charges, 
ten  days*  notice  of  time  and  place  of  upon  notice,  published  once  a  week  for 
sale  by  posting  three  copies  of  notice  in  four  successive  weeks  in  a  county  news- 
county  or  city  where  sale  is  to  be  made  paper,  specifying  the  property  and  time 
and  retain  charges  from  proceeds,  the  when  received,  and  if  not  claimed 
surplus  being  subject  to  owner'sdemand.  within  three  months  from  first  publica- 

MaiBaobuaetta.— Pub.  StaU.  1882,  ch.  tion  of  notice  it  will  be  sold.    If  un- 

96,  i  6.    If  goods  carried  by  a  railroad  claimed  at  the  end  of  last  three  months, 

company    are    not   called   for  by  the  the  property  to  be  delivered  to  a  justice 

owner  or  consignee  within  one  year  of  the  peace,  who  shall  examine  and 

from  the  date  of  their  receipt,  they  may  value  the  property  and  turn  it  over  to 

be  sold  at  public  auction  for  the  charges  the  sheriff,  who  shall  give  ten  days' 

of  transportation  due  thereon,  notice  of  notice  of  sale  by  posting  public  notices 

time  and  place  of  sale  to  be  given  by  in   three  places  in  the  county.    From 

publication  three  days  in  each  week  for  proceeds  all  charges  are  to  be  deducted 

three  successive  weeks  in  a  newspaper  and  the  surplus  delivered  to  the  county 

in  the  city  or  town  of  sale.  treasurer,  subject  to  demand  of  owner 

moblgan.— How.  An.  Stats.  i88a,  §  within  five  years. 

3327.    Freight  remaining  unclaimed  for  NeTada.  —  Gen.    Stat   1885,  §§  ^964 

one  year  may  be  sold  by  a  carrier  at  to  4969.    Property    remaining  with  a 

public  auction  to  pay  charge  of  trans-  carrier  unclaimed  for  sixty  days  may  be 

portation    and    storage.    Notice  to  be  sold  at  auction  to  pay  all  charges  by 

given  the  consignor  and  consignee  by  giving  notice  to  owner  if  possible  and 

mail,  to  office  from  which  and  to  whicn  by  advertisement  in  daily  paper  for  ten 

goods  forwarded,  and  to  be  published  days,  or  in  weekly  paper  four  weeks, 

once  a  week  for  four  successive  weeks  published  where  sale   is  to  be  made. 

in  newspaper  in  county.  Proceeds,  after  deducting  charges,  sub* 
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ject  to  owner's  order  within  six  montlis,  for  same  time.  Costs  and  cliarges  to 
then  to  be  paid  to  county  treasurer,  be  paid  out  of  proceeds,  overplus  sub- 
subject  to  lilie  order  for  twelve  months,  ject  to  owner's   orders   for  one  year. 

Haw  Janay. — Rev.  1 709-1 887,  p.  593.  after  which  time  to  be  paid  into  State 

Property  remaining  unclaimed  for  three  treasury  to  credit  of  school  fund, 

months  can  be  sold  at  auction  to  pay  Oragon.  —  Hill's     Annotated    Laws, 

charges    after    advertisement    once    a  1887,  ^  3684,  3685.     Freight  on  which 

week  for  three  weeks,  and  by  handbills  charges  remain  unpaid  for  three  months 

at  place  where  goods  were  consigned  to  may  be  sold  at  public  auction.    Notice 

and  at  twenty  conspicuous  places  at  point  to  be  given  for  three  weeks  in  county 

of  sale  ten  days  prior  to  sale,  stating  newspaper,  or  by  posting  in  three  pub- 

time  and  place  of  sale,  owner  of  goods,  lie  places.     Proceeds  first  to  discharge 

description   thereof  and  place  of  con-  lien  and  costs,  and  surplus  paid  to  the 

aignment;   sale    may  be    made  where  owner. 

best  price  can  be  obtained.    Proceeds  PannsylTaiila.  —  Brightly's  Purdon's 

to  pay  all  charges;  surplus  to  be  held  to  Dig.    1059.     Freight    remaining   with 

owner's  order  for  two  years  and  then  carrier  for  sixty  days  after  demand  for 

paid  into  State  treasury.  charges  made  personally  upon  owner 

Haw  Maxloo. — Comp.  Laws,  1884,  §§  mav  be  sold  at  auction  to  pay  charges 

3690,    2682.     Freight    remaining   un-  and  costs.    Notice  of  sale,  with  name 

clumed  three  months  may  be  sold  on  of  consignee  to  be  published  for  three 

ten  days'  notice  in  newspaper,  or    by  successive  weeks  in  county  newspaper 

three  notices  near  place  of  sale.    Pro-  and  by   six  handbills  posted  publicly 

ceeds,  after  deducting  all  charges,  sub-  in   vicinity  of  depot  containing  goods, 

ject  to  owner's  order  witliin  sixty  days,  If  the  owner  and  consignee's  place  of 

after  which  his  rights  are  barred.  residence  are  unknown,  the   judge  of 

Haw  Tone.  — Rev.  Stat.,  8th  ed.,  p.  common  pleas  court,  upon  application^ 

1782.    Freight  unclaimed  for  one  year  may  order  sale  of  goods  upon  terms 

may  be  thus  sold  at  public   auction;  named  by  judge  and  suitable  to  the 

nonce  to  be  given  in  the  State  paper  circumstances  of  the  case, 

once  a  week  for  not  less  than  four  weeks  Blioda  Iiland. — Pub.  Stats.,  ch.  139,  §  5. 

and  for  like  period  in  other  newspaper  Unclaimed   freight   may     be    sold    at 

at  place  of  sale  and  also  in  one  pub-  auction  by  carrier  to  pay  charges,  after 

lished  in  city  of  New  York;  notice  to  one  year.    Sale  to  be  made  four  weeks 

contain  description    of  freight,    place  after  notice  published  in  county  news* 

and  time  when  left,  name  of  owner  and  paper,  or  one  nearest  place    of  sale, 

consignee.    All  charges  to  be  paid  out  notice  to  describe  article  and  give  con- 

of  proceeds,  balance  to  be  deposited  sienee's  name.    Proceeds,  after  paying 

with  comptroller  for  benefit  of  general  •  all  charges  to  be  subject  to  owner's  de* 

fund  to  be  held  in  trust  for  the  owner,  mand   for  six  months  and  then  to  be 

A  copy  of  notice  of  sale  to  be  served  paid  to  treasurer  for  use  of  State, 

upon  comptroller  two  weeks  prior  to  Bonth  Oa»dliUL — Rev.    Stat.,  ch.  76. 

sale.  Freight  unclaimed  for  one  year  may  be 

Horth  CartfUna. — Code  1883,  §  1985.  sold  at  public  auction  by  giving  notice 

Freight  unclaimed  for  one  year  may  be  published  once  a  week  for  four  weeks 

sold  at  public  auction  to  pay  charges  in  one  or  more  newspapers  published  in 

thus:  Notice  to  be  published  for  four  the  State  or  at  place  of  sale,  and  copy 

weeks  in  State  paper  published  nearest  of  notice  to  be  kept  posted  at  company's 

place  of  consignment  and  also  at  place  general  office  for  same  time;  notice  to 

of  sale;  notice  to  contain  description  of  contain  description  of  freight,  when  and 

freight,  place  and  time  of  leaving  and  where  left,  consignee's  name  and  resi- 

name  of  owner  or   consignee.      Pro-  dence.    Proceeds  to  discharge  all  costs 

ceeds,  after  paying  charges,  to  be  held  and  surplus  held  by  company  to  owner's 

five  years  to  owner's  order,  then  to  be  order, 

paid  to  State  university.  TamieBMa.  —  Code    1884,     §     2790. 

Ohio. — Rev.  Stat.  1880,  §  3223.  Freight  Freight  held  for  six  months  and  one 

unclaimed  for  six  months  can  be  sold  at  day  uncalled  for  may  be  sent  to  one  of 

auction  where  best  price  can  be    ob-  carrier's      principal      offices     in     the 

tained,  notice  containing  description  of  State  and  sold  to  pay  charges.    Notice 

articles  and  owners  to  be  posted    at  to  be  given  consignor,  if  name  is  known, 

station  to  which  consigned,  and  at  place  through  mail  thirty  days  prior  to  sale, 

of  sale  for  thirty  days,  and  to  be  pub-  then  to  be  advertised  in  paper  in  place  of 

lished  in  county  (of  sale)  newspaper  sale  on  each  Wednesday  in  month  pre- 
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In  almost  all  of  the  States,  whose  statutes  have  been  cited, 
provision  is  made  for  summary  sale  of  freight  of  a  perishable 
nature,  the  notice  either  being  entirely  dispensed  with  or  short- 
ened to  suit  the  necessities  of  the  case. 

The  owner  of  goods,  stopping  them  in  transitu^  must  pay  the 

carrier's  charges  before  he  can  obtain  possession  of  them,*  but 

ceding  sale,  specifying  property  to  be  time  and   place  of  sale  and  name  of 

sold,  and  date  and  place  of  sale.     Pro-  consignee,  if  known.    Proceeds  to  pay 

ceeds  to  discharge  all  costs  and  surplus  charges  and   held   for  three   years  to 

held  for  owner.  owner's  order,    then  to  be   paid   into 

Texas. — Civ.     Stat.     1879,      ^    ^^5*  State  treasurer  to  support  pubhc  schools. 

Freight  or  baggage  unclaimed  for  three  WaaUngfeoi&.'^Code  1 801-3,   §   1982. 

months  may  be  sold  at  auction.    Notice  Freight    of    all    kinds    unclaimed  for 

describing  freight  and   giving    names  thirty  days  may  be  sold  by  carrier  upon 

found  thereon  to  be  posted  for  thirty  ten  dtavs'  notice.    Proceeds  to  discharge 

days    in   three    public    places    in    the  all  claims  and  residue  held  for  owner, 

county  and  on  depot  door,  and  to  be  Wlsoomlii.— Rev.  Stat.  1878,  §  1637. 

published  in   newspaper,  if  any  in  the  Property  unclaimed  for  a  year  may  be 

county,  for  same  time.     Proceeds  to  sold  by*  carrier  as  follows:  Ten  days' 

pay  all  charges  and  held   to   owner's  notice    if    property  is  perishable  and 

order  for  five  years.  sixty  days  in  other  cases  to  be  given  the 

UtalL — Comp.  L.  1876,  §$  IX9I1  1192.  owner  personally  or  by  mail,  or  by  leav- 
Freight  unclaimed  for  six  months  may  ing  it  at  place  of  residence  or  business; 
be  sold  by  carrier  at  auction,  by  publish-  if  this  is  unknown,  by  publication  for 
ing  notice  in  newspaper  in  county  of  sale  the  above  period  once  a  week  in  news- 
for  thirty  days  prior  to  sale,  or  if  no  paper  in  county  or  adjoining  county, 
paper  in  county,  in  one  published  in  affidavit  of  carrier  to  be  given  justice 
Territory  and  circulated  in  that  county;  of  the  peace  describing  property,  time 
notice  to  contain  name  and  address,  if  when  received,  publication  of  notice 
known,  of  consignee,  consignor  and  de-  and  owner's  name  if  known;  justice 
scription  of  property.  Proceeds  to  pay  then  to  examine  property  and  make  in- 
all  charges,  surplus  to  be  paid  to  owner,  ventory  thereof,  and  make  an  order  di- 

yermont. — Rev.  Laws,  1880,  ch.  184,  recting  constable  to  sell  the  same;  con- 
§§  4063-67.  Property  unclaimed  for  stable  to  give  ten  days'  notice  by  post- 
six  months,  carrier  to  notify  owner  or  ing  in  three  public  places  in  the  city 
consispee  by  letter  where  the  property-  where  the  sale  is  to  be  had,  and  then  sell 
is.  If  owner  or  consignee  are  unknown  the  same,  proceeds  to  pay  all  chaiges, 
the  sheriff  is  to  open  the  property  and  and  surplus  to  be  turned  over  to 
if  owner's  name  is  discovered  he  is  to  be  county  treasurer  subject  to  owner's 
notified.  If  not  removed  in  one  month  order  in  five  years, 
after  such  notice,  the  property  is  to  be  Wyoming  Ttrritory. — Rev.  Stat  1887, 
sold  by  the  sheriff  at  auction.  Sheriff  §  1471,  et  seq.  If  charges  on  freight 
to  give  notice  of  sale  in  newspaper  are  delinquent  for  thirty  days  the  car- 
printed  in  town  or  county  of^  sale,  rier  may  apply  to  justice  of  the  peace 
Advertisement  to  state  time  and  place  of  to  appoint  appraisers,  who  shall  in- 
•ale;  place  where  and  time  when  prop-  spect  and  value  the  property  and  re- 
erty  was  received,  a  description  of  same,  turn  inventory  to  justice;  notice  then 
place  whence  sent  and  names  of  owner  to  be  given  for  ten  days  of  time  and 
or  consignee  if  known.  If  not  claimed  place  of  sale,  and  be  served  personaUy 
within  the  above  period,  property  on  owner  if  in  the  county;  if  not,  by 
to  be  sold,  and  from  proceeds  of  sale  publication  in  county  newspaper,  or  by 
expenses  are  to  be  paid  and  balance  posting  three  notices  in  the  county,  a 
paid  into  State  treasury  subject  to  copy  of  which  to  be  sent  to  the 
owner's  order.  owner  at  his  usual  place  of  abode,  if 

Virginia.  —  Code  1887.     Freight  or  known.    Service  is  completed  in  four 

baggage  unclaimed  for  sixty  days  may  weeks  and  property  then  to  be  sold; 

be  sold  to  pay  delinquent  charges  thus:  sale  to  be  for  two- thirds  appraised  value. 

Notice  to  be*published  once  a  week  for  1.  Raymond  v,  Tyson,  17  How.  (U. 

four   successive    weeks  in    newspaper  S.)  53;  The  Eddy,  5  Wall.  (U.  S.)  481; 

nearest  place  of  sale,  and  to  contain  Chandler  v.  BeldeUf  18  Johns.  (N.  V.) 
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cannot  be  compelled  to  pay  a  general  balance  which  the  carrier 
has  against  the  consignee.^ 

By  common  law  *  and  by  almost  all  of  the  statutes  above  re- 
ferred to,  the  carrier's  lien  attaches  to  baggage  to  secure  fare  of 
passengers,  and  to  express  companies,  but  not  to  those  who  are 
not  common  carriers.' 

The  lien  of  the  carrier  being  specific  and  not  general,  it  is 
confined  strictly  to  the  charges  incident  to  the  contract  of  trans- 
portation, and  does  not  extend  to  charges  not  thus  contem- 
plated.^ It  does  include  charges  for  storage.^  The  last,  and 
all  similar  charges,  including  the  expenses  of  sale  and  insurance, 
are  now  regulated  by  statutes  in  almost  all  the  States.^  This  lien 
also  includes  charges  of  previous  carrier  for  freight.''  Import 
duties  paid  by  the  carrier  claiming  the  lien  can  be  included  in  his 
own  lien,  for  he  succeeds  to  the  lien  which  the  United  States  has 
on  all  imported  goods  for  its  custom  duties.^  In  the  United 
States^  a  carrier  has  no  lien  for  his  charges  on  stolen  goods.® 

(V)  Waiver  of  Lien, — The  carrier's  lien  depending  on  posses- 
sion of  the  goods  sought  to  be  charged,  can  be  waived  by  part- 
ing with  the  goods,*®  There  may  be  a  conditional  delivery  by 
which  the  lien  is  reserved,**  also  a  partial  delivery  in  expectation 
that  the  charges  due  will  be  paid  before  complete  possession  is 
obtained  by  the  consignee.**  , 

157;  Cowing  V,  Snow,  11  Mass.  415;  Briggs  v.  Boston  &   L.  R.,  6  Allen 

Potts  V.  N.  Y.  &  N.  E.  Ry.,  131  Mass.  (Mass.)  246,  250;  Potts  v,  N.  Y.&  N. 

455.  £.  R.  Co.,  131  Mass.  455;  s.  c,  41  Aih. 

1.  Frolgbt. —  Vol.  8,  p.  076,  and  also  Rep.  247;  Bird  v,  Georgia  R.,  72  Ga. 

Potts  V,  N.  Y.  &  N.  E.  R.,  131   Mass.  655;  Vaughn  v.  Providence  &  W.  R., 

A55;  Butler  V,  Woolcott,  2  B.  &  P.  N.  R.  13  R.  I.  578.    On  this  general  heading 

04;  Sears  t;.  Willis,  4  Allen   (Mass.)  see  Freight,  vol.  8,  p.  970,  et  seq. 

212,    216.     See    also    Stoppage    in  Conneotlag   Canier. — A    connecting 

Transitu,  claiming  a  lien  for  a  gen-  carrier  receiving  goods,  knowing  they 

eral  balance  will  not  defeat  the  par-  were  ordered  to  be  sent  over  another 

ticular  lien.    Great  Northern  R.  Co.  v,  line,  has  no  lien  for  his  charges.    See 

Swaffield,  L.  R.  132;  Jones  v,  Tarleton,  Freight,  vol.  8,  p.  972. 

9  M.  &  W.  270.  8.  Guesnard  v,  L.  &  N.  R.  Co.,  76 

S.   Wolf  V,  Summers,  2  Camp.  631;  Ala.  453;   Dennie  v,  Harris,  9  Pick. 

Woods  V.  Devlin,  13  111.  746;    South-  (Mass.)  364;  s.  c,  3  Pet.  (U.  S.)  292. 

west  R.  Co.  V,  Bentley,  51   Ga.  311;  9.   In    addition    to    cases    cited    in 

Hutchings  v,  W.  &  A.  K.,  2c  Ga.  61.  Freight,  vol.  8,  p.  973,  see  Stevens  v, 

8.   Fuller  v,  Bradley,  25  Pa.  St.  120;  Boston  &  W.  R.  Co.,  8  Gray  (Mass.) 

Picquet  t;.  McKay,  2  Blackf.  (Ind.)  465.  262;  Clark  v,  Lowell  &  L.  R.  Co.,  9 

See  generally  Express  Companies,  Gray   (Mass.)  231;  Gilson  v.  Gwinn, 

vol.  7,  p.  570.                           «  107  iMass.  126;  Ames  v.  Palmer,  42  Me. 

4.  See  Freight,  vol.  8,  p.  075.  197;  Vaughan  v.  P.  &  W.  R.  Co,  13 

5.  Miller  V.  Mansfield,  112  Mass.  260;  R.  I.  678;  Martin  v.  Smith,  c8  N.  V. 
Norway  Plains  Co.  v.  B.  &  M.  R.,  i  772;  Collman  v.  Collins,  2  Hall  (N.Y.) 
Gray  (Mass.)  263;  Barker  v.  Brown,  ^69;  Travis  v.  Thompson,  37  Barb.  (N. 
138  Mass.  340;  111.  Cent.  R.  Co.  v.  Al-  Y.)  236. 

exander,  20  111.  23;  Culbreth  v,  Phil.  10.  See  Freight,  vol.  8,  p.  978;  also 

W.  &  B.  R.  Co.,  3  Houst.  (Del.)  392;  Reineman  v.  C.  C.  &  B.  R.  Co.,  51 

McHenry  v,  Phil.  W.  &  B.  R.  Co.,  4  Iowa  338. 

Harr.  (Del.)  448.  11.  Sears  v.  Wills,  i  Blackf.  (U.  S.) 

f.  See  statutes  cited  jtf/ra,  this  title,  108-113;    McCullough    v,   Hellwig,    7 

Carriers*  Statutory  Lien.  Ati.  Rep.  (Md.)  455. 

7.  Bissel  V,  Price,  16  ill.  408,  413;  IS.  BffMton  Hen  of  Partial  IMlTvry. 
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(^)  W^^ziWr  by  Giving  Credit. — ^A  credit  given  by  contract  to 
the  employer  for  the  price  of  transportation,  beyond  the  time 
when  the  property  is  to  be  delivered  and  placed  out  of  the  car- 
rier's control,  defeats  the  lien.* 

{d)  Waiver  by  Attaching  Property. — If  a  common  carrier  sues 
out  and  procures  to  be  levied  a  writ  of  attachment  against  prop- 
erty on  which  he  has  a  lien  for  freight,  he  thereby  abandons  and 
forfeits  his  lien.* 

4.  Lien  of  Factors^  Agents^  eta — (See  also  Agency  ;  Commission 
Merchants,   infra  Agricultural    Liens)— (^)  Generally. — 

By  the  common  law  a  factor  has,  unless  otherwise  agreed,  a  lien 
upon  all  goods  of  his  principal  in  his  possession,  and  upon  the 
assets  or  proceeds  derived  from  their  sale,  for  the  general  balance 
of  accounts  between  them,  including  all  advances  made  or  ac- 
ceptances given  in  the  course  of  the  relation  of  factor  and  prin- 
cipal.* This  lien  does  not  extend  to  those  who  are  not  strictly 
factors.* 

—Sears  v.  Wills,  i  Blatchf.  (U.  S.)  io8-  7  W.  &  S.  (Pa.)  466;  Fuller  v.  Bradley, 

113;  Fox  V.  Holt,  36  Conn.  558;  Lane  25  Pa.  St  120. 

V,  Old  Colony  &  F.  R.  Co.,  14  Gray  1.  Pinney  v.   Wells,  10  Conn.  103; 

(Mass.)  X43;  C.  &  S.  R.  Co.  v.  N.  W.  Crawshay  v.  Homfray,  4  B.  &  Aid.  50; 

Un.  Packet  Co.,  j8  Iowa  377.  Alsager  v.  Dock  Co.,  14  M.  &  W.  794; 

Mere  manual  delivery  by  the  carrier  Foster  v.  Colby,  3  H.  &  N.  705;  Chase 

to  the    consignee    does  not    of  itself  v,  Westmore,  5  M.  &  S.  180;  Chandler 

necessarily    operate  to   discharge   the  v.  Belden,  iS  Johns.  (N.  Y.)  157. 

lien  for  freight.    The  delivery  must  be  Insolvency     of    shipper,    occurring 

made  with  intent  to  part  with  his  inter«  while  goods   are  in  transit,  or  before 

ests,  or  under  circumstances  from  which  they    are    delivered,  will   not   absolve 

the  law  will  infer  such  intent.  Gaughan  carrier  from  an  agreement  to  take  his 

V.  One  hundred  and  fifly  tons  of  coal,  note  on  time,  instead  of  cash  for  freight, 

15  Int.  Rev.  Rec.  34;  s.  c,  4  Blatchf.  nor  allow  him  to  claim  a  lien  on  goods 

(U.  S.)  368;  18  How.  Pr.  (N.  Y.)  25.  until  freight  is  paid.    But  a  note  given 

Several  cargoes  of  coal,  delivered  by  for  freight  charges,  and  falling  due  be- 

owner    upon    wharf    of     a     railroad  fore  arrival  of  ^oods  and  protested  and 

company,  were    carried  by  the  com-  unpaid,  is  no  discharge  of  lien.    The 

pany,  and  at  its  destination  unloaded.  Bird  of  Paradise,  5  Wall.  ( U.  S.)  545; 

assorted  and  deposited  by  owner's  ser-  The  Kimball,  3  Wall.  (U.  S.)  37. 

vants  in  bins  on  the  company's  land,  2.  Wingard  v.  Banning,  39  Cal.  543; 

adjoining  owner's  land,  and  portions  Jacobs  v»  Latour,  5  Bing.   130;  In  r€ 

carried    away  and   delivered    to   pur-  Coumbe,  24  Grant  (Ont)  Ch.  519. 

chasers  by  the  owner,  who  became  in-  8.  See  cases  cited    in  Commission 

solvent,  and  the  company  forbade  his  Merchants,     vol.    ^,     p.    333,    and 

taking  any  more  until  freight  charges  Agency,  vol.  i,  p.  420.   See  also  Nagle 

were  paid.  Held,  that  the  company  had  v,  McFeeters,  97  N.  Y.  196,  202;  Bar- 

a  lien  on  the  coal  for  freight  charges,  nett  v.  Warren  (Ala.),  2  South.  Rep. 

Lane  t*.  Old  Colony  &  F.  R.  Co.,  14  457. 

Pick.  (Mass.)  143.  4.  Wbo  Is  a  Faotor. — A  warehouse 

The  lien  is  waived  on  the  part  dellv-  man  who  is  also  a  broker,  with  author- 

ered,  but    holds    on    that    remaining.  Ity  only  to  receive  offers  for  merchan- 

Sodergren  v.  Flight,  6  East  622;  Potts  dise  stored  with  him  as  warehouse  man 

V.  N.  Y.  &  N.   E.  R.  Co.,  131   Mass.  and  report  them  to  his  principal,  who 

455;  N.  H.  &  N.  Co.  V.  Campbell,  128  concludes  the  sale,  if  any  is  made,  is 

Mass.  104;  Boggs  V.  Martin,  13  B.  Mon.  not  a  factor.    Thatcher  v.  Moors,  134 

(Ky.)  239;  Frothingham  v.  Jenkins,  i  Mass.  163;    StoUenwerck  v.  Thatcher, 

Cal.  42;  P.  &  R.  R.  Co.  V.  Dows,  15  115  Mass.  224;  Nickerson  v.  Darrow,  5 

Phila.  (Pa.)  loi;  Stelnman  v.  Wilkins,  Allen  (Mass.)  419. 
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The  factor's  general  lien,  as  that  of  the  banker's,  is  defeated 
where  property  is  committed  to  him  for  a  specific  purpose.*  Of 
course,  no  lien  exists  where  agreements  inconsistent  with  the 
lien  have  been  entered  into.* 

If  the  factor  become  insolvent,  his  assignee  has  no  right  to  sell 
goods  consigned  to  the  factor  for  sale,  the  original  trust  being  a 
personal  one,  which  cannot  be  delegated  without  consent  of  the 
consignors.* 

Death  of  the  consignor  does  not  deprive  the  factor  of  his  lien 
for  advances  made  to  consignor,  although  the  goods  arrive  after 
consignor's  death.* 

"One  who  carries  on  the  business  of  tion  is  whether  he  knew  or  had  good 
slaughtering  hogs,  and  curing,  storing  reason  to  believe  that  the  person  by 
and  selling  the  product,  as  well  for  him-  whom  he  was  employed  was  only  an 
self  as  for  others,  and  makes  advances  agent;  and  the  party  who  seeks  to  de- 
to  such  customers,  continuously  holding  prive  him  of  his  lien  must  make  out  the 
possession  of  their  product  until  he  affirmative.  The  employer  is  to  be 
sells  it,  is  a  factor,  and  has  a  lien  on  the  taken  to  be  the  principal  till  the  con- 
product  of  the  customer,  for  services  trary  is  proved.  Per  Gibbs,  C.  J. 
and  advances.*'  Shaw  v.  Ferguson,  78  Snook  v.  Davidson,  2  Camp.  218;  Lan- 
Ind.  547;  Hanna  v,  Phelps,  7  Ind.  21;  yon  v,  Blauchard,  2  Camp.  596. 
East  7^  Ferguson,  59  Ind.  169.  If  a  policy  is  procured  for  a  specific 

Brokers  do  not  usually  possess  the  order,  to  be  forwarded  under  directions 

right  of  general  lien,  not  having  pos-  given,  there  is  no  lien  as  above.    Reed 

sessionof  the  property  respecting  which  v.  Pacific  Ins.   Co.,   i    Mete.    (Mass.) 

they    are    employed    and    being .  only  166. 

negotiators   between  contracting   par-  1.  "If  A  deposit  goods  with  B  for  sale, 

ties.    Barry  v.  Boninger,  46  Md.  59.  and  B  promise  to  pay  the  proceeds  to 

A  stockbroker  holding  stocks  and  A  when  sold,  B  has  no  lien  on  them 
bonds  of  a  customer  upon  which  he  (if  not  ftold)  for  the  balance  of  his  gen- 
has  made  advances  is  a  pledge  of  secu-  eral  account  arising  upon  other  ar- 
rities  rather  than  the  holder  of  a  lien  tides."  Walker  v.  Birch,  6  T.  R.  258; 
upon  them.  Jones  on  Pledges,  §  152;  Frith  v.  Forbes,  32  L.  J.  Ch.  10;  Gur- 
Newton  v.  Fay,  10  Allen  (Mass.)  505;  ney  v.  Sharp,  4.  Taunt.  242;  Bum  v, 
Wilson  t;.  Little,  2  N.  Y.  443;  Gilpm  v.  Brown,  2  Stark.  272;  Darlington  v, 
Howell,  5  Pa.  St.  41;  Morris  Banking  Chamberlain,  120  111.  585. 
&  Canal  Co.  v,  Fisher,  9  N.  J.  Eq.667;  **A  factor  has  a  lien  for  a  general  bal- 
Murdock  v.  Columbus  Ins.  Co.,  59  ance  even  upon  goods  consigned  to  him 
Miss.  152.  for  a  s]>ecial  purpose.  If  received  in  the 

One  employed  to  obtain  a  loan  on  a  usual  course  of  business,  without  notice 

commission  Kas  a  lien  on  the  fund  for  of  the  intended  application."     Archer 

his  fees  and  may  retain  them.     Vinton  v.  McMecham,  21  Mo.  43. 

V,  Baldwin,  95  Ind.  433.  S.  Brandao  v,  Barnett,  3  C.  B.  519; 

fnanranoe  Acwita.— Insurance  agents  Bock  v.  Gorrison,    30    L.  T.  Ch.  39; 

have  a  lien  for  their  commissions  upon  McNutt  v,   Iglanor,  4  Cold.    (Tenn.) 

the  policies  in  their  hands  and  on  any  15. 

funds    received  through  their  means.  8.  Terry    v.  Bamberger,    44    Conn. 

Olive  V.  Smith,  5  Taunt.  56;  Levy  v,  558. 

Barnard,  8  Taunt.  149;  Snook  v.  David-  A  sale  by  assignee  under  above  cir- 

son,  2  Camp.  218;  Mann  v.  Forrester,  4  cumstances  is  a  tortious  conversion  of 

Camb.  60;  Sharp  v,  Whipple,  i  Bosw.  the  property.    Terry  v,  Bamberger,  44 

(N.  Y.)  557;  Moody  V.  Webster,  3  Pick.  Conn.    558;    Murray    v.    Burling,    10 

(Mass.)  ^±,  Johns.  (N.  Y.)  172;  Connah  v.  Hale,  23 

"I  hold  that  if  a  policy  of  insurance  Wend.  (N.  Y.)  462. 

is  effected  by  a  broker   in    ignorance  4.  Hammonds  v.  Barclay,  2  East  227; 

that  it  does  not  belong  to  the  person  by  Lemprier  v,  Pasley,  2  T.  K.  A85. 

whom    he  is  employed,  he  has  a  lien  But  where  the  consignor  aies  before 

upon  it  for  the  amount  of  the  balance  the  goods  are  received  by  the  factor, 

which  they  owe  him.    The  only  ques-  there  is  no  lien  for  the  factor's  general 
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A  consignee  who  has  made  advances  upon  goods  consigned  to 
him,  and  affected  insurance  for  the  benefit  of  the  consignor  has, 
upon  destruction  of  the  goods  by  fire,  without  his  fault,  the 
same  lien  upon  the  insurance  money  that  he  had  upon  the  goods 
themselvesA 

ib)  Nature  of  the  Debt  Secured. — The  debt  secured  by  this  lien 
is  generally  confined  to  advances,  expenses  and  commissions  in- 
curred in  this  business,  but  does  not  include  other  independent 
debts  contracted  before  and  without  reference  to  the  agency.*  It 
covers  duties  paid  by  the  factor  to  the  United  States  upon  goods 
of  the  principal,  and  is  not  confined  to  the  specific  duty  upon 
the  goods  detained,  the  factor  succeeding  to  the  lien  of  the 
United  States.' 

{c)  When  Lien  Attaches. — The  lien  attaches  from  the  date  of 
delivery  of  possession  of  the  goods,  whether  to  the  factor  or  to 
his  agent,  and  this  delivery  may  be  made  by  surrender  of  the 
evidences  of  ownership  as  well  as  by  the  actual  handing  over  of 
the  goods.* 

{d  )  Waiver  and  Loss  of  FcKtor's  Lien, — Surrender  of  the  goods 
is  a  waiver  of  the  lien,^  and  when  this  is  done  it  cannot  be  re- 
balance. Famum  v,  Bou telle,  13  Mete,  sufficient  to  pass  pro]>erty  in  the  goods 
(Mass.)  159;  Monson  v,  Sajward,  13  thereby  represented.  Lucas  t;.  Oorrien, 
Pick.  (Mass.)  404.  7  Taunt    288;  Dexter    v.  Norton,  55 

A  lien  attaches  to  goods  received  be-  Barb.  (N.  Y.)  372;  Whitlock  v.  Hay, 

fore  knowledge  of  consignor's  bank-  ^8  N.  Y.  484;  Ben  tall  v.  Bum,  3  Bam. 

ruptcy — Hudson    v.  Granger,   5  B.    &  &  Cress.  433;     Dunham    v,  Mann,  4 

Aid.  27;  but  not  to  those  received  with  Seld.  (N.  V.)  508;  De  Ridder  v.  Mc- 

this    knowledge — Copland  v.  Stein,  8  Knight,  13  Johns.  (N.  Y.)  294;  Nes- 

T.  R.  199;   Robson  v.  Kemp,  4  Esp.  mith  v,  Djremg  Co.,  i  Curtis  (U.  S.) 

233,  236.  130;  HoUbrook  v,  Wight,  24  Wend.  (N. 

1.  Johnson  v.  Campbell,  120  Mass.  i .)  169. 

449.  "Delivery  to  a  carrier  under  a  bill  of 

8.  In  addition  to  cases  cited  in  Com-  lading,  consigning  the  goods  to  a  factor 

MISSION    Merchants,  vol.  3,  p.  334,  who  has  accepted  on  account  of  them, 

see  also  Houghton  v,  Mathews,  2  Bos.  vests  a  property  in  the  factor.*'    Nes- 

&  Pul.  485;  Mann  v  Forrester,  4  Camp,  mith  v.  Dyeing  Co.,  i  Curtis  (U.  S.) 

60;  Olive  v.  Smith,  5  Taunt.  56;  Walker  130,   135;  6ibson  v,  Stevens,  8  How. 

V,  Birch,  6  T.  R.  258;  Stui]eis  v.  Sla-  (U.  S.)  384;  Grove  v,  Gilmore,  8  How. 

cum,  18  Pick.  (Mass.)  36;  Thacher  v.  (U.  S.)  429;  Haile  v.  Smith,  i  B.  &  P. 

Hannahs,  4  Rob.  (N.  Y.)  407;  Jones  on  C64;  Anderson  v,  Clark,  2  Bing.  30; 

Liens,  §  449.  Desha  v.  Pope,  6  Ala.  690. 

Money  due  for  rent  is  not  covered  by  The  right  of  a  factor  to  a  lien  does 

this  lien.     Houghton  v,  Matthews,   3  not  rest  on  a  bill  of  lading  alone.    It 

Bos.  &  Pul.  485-494;  Bx  parte  Deese,  i  can  be  established  by  any  other  compe- 

Atk.  229.  tent    evidence.      Nesmuh    v.   Dyeing 

8.  Overton    on    Liens,  f$  140,    13c;  Co.,  i  Curtis  (U.  S.)  130,  135;  ratten 

Guesnard  v.  Louisville  &  N.  R.  Co.,  86  v,  Thompson,  5  M.  &  S.  350;  Bryans 

Ala.  4<3.  V,  Nix,  4  M.  &  W.  791;  Gibson  v,  Ste- 

4.  Gibson  V,  Stevens,  8  How.  (U.  S.)  vens,  8  How.  (U.  S.)  384. 

384.  5.  Commission    Merchants,   vol. 

Where  goods  are  ponderous  or  bulky,  3,  p.  337;  Kruger  v,  Wilcox,  i  Ambler 
or  cannot  be  manually  delivered,  the  252;  Godin  v,  London  Assu.  Co.,  i 
transfer  of  a  bill  of  sale,  bill  of  lading.  Burr.  489-404;  Sharp  v.  Whipple,  i 
key  of  warehouse,  dock  warrant,  sale  Bosw.  (N-  Y.)  557;  Matthews  v.  Men- 
note,  or  other  usual  evidence  of  title,  is  edger,  2  McLean  (U.  S.)  145. 
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vived,  as   by  stoppage  in  transitu^^   unless    the    delivery  was 
conditional.* 

{e\  Enfarcetnent  of  Factor's  Lien. — As  the  factor's  lien  extends 
to  tne  proceeds  of  goods  delivered  to  him  for  sale  as  well  as  to 
the  goods  themselves,'  he  has  the  enforcement  of  his  lien  in  his 
own  hands,  and  may  deduct  his  charges  from  the  proceeds.  This 
follows  from  the  very  nature  of  the  contract  between  principal 
and  factor.'*  He  is,  to  the  extent  of  his  advances  and  charges, 
the  owner  of  the  goods,^  but  he  cannot  sell  the  goods  contrary 
to  the  principal's  orders  for  the  purpose  of  reimbursing  himself 
for  advances.* 

A  factor  may  sell  the  goods  at  a  fair  market  price  and  reim- 
burse himself  for  advances,  after  a  reasonable  notice  to  his  prin- 
cipal, although  the  latter  has  limited  him  to  a  higher  price,  or 
given  express  instructions  not  to  sell.''  The  English  rule  is 
different.^  A  factor  who  accepts  a  bill  drawn  against  goods  in 
the  hands  of  a  third  party  has  such  a  property  in  the  goods  as 
will  enable  him  to  maintain  replevin.® 

(/)  Factor's  Statutory  Rights. — The  statutes  authorizing  a 
carrier  to  sell  goods  remaining  uncalled  for  or  with  charges  de- 
linquent, in  many  of  the  States  also  include  commission  mer- 
chants and  factors,  who  must  follow  the  same  rule  and  methods 
of  procedure  as  laid  down  for  carriers,  if  they  seek  to  rely  on 
the  statute  and  not  on  the  common  law.  A  synopsis  of  these 
methods  has  been  given  under  another  section  of  this  title.*^ 
The  States  indicated  in  the  note  include  commission  merchants 
and  factors  with  carriers.** 

1.  Sweet  V.  Pytn,  i  East4;  Krugerv.  between    himself    and    the    consignor 

Wilcox,  I  Ambler  252.  which  contracts  or  varies  this   right'* 

S.  Commission  Merchants,  vol.  3,  Biander  v.  Phillips,  16  Pet.  (U.  S.)  121; 

p.  337.  Beadles  v.  Hartmus,  7  Baxt.  (Tenn.) 

8.  Brander  V.  Phillips,  16 Pet.  (U.S.)  476;    Mooney  v.  Musser,  45  Ind.  115. 

121,    129;     Drinkwater    v,    Goodwin,  The  case  last  cited  denies  the  princl- 

Cowp.  251;  Houghton  v,  Matthews,  3  pal's  right  to  control  the  sale  of  goods 

Bos.  &  Pul.  489;  Brown  v.  McGran,  14  so  as  to  produce  a  certain  price,  where 

Pet.  (U.  S.)  495.  the  factor  had  advanced  monejr  on  the 

4.  Hudson  v.  Granger,  5  B.  &  Aid.  goods  to  a  greater  extent  than  their 
27, 31 ;  Jones  on  Liens,  §  472;  Shaw  v.  value. 

Ferguson,  78  Ind.  547.  7.  Tones  on  Liens,  §  476;  Biander  v. 

5.  United  States  v.  Villalonga,  23  Phillips,  16  Pet.  (U.S.)  isi;  Landis  v. 
Wall.  (U.  S.)  34,  41,  Field  v.  Farring-  Gooch,  i  Disney  (Ohio)  176;  Hallowell 
ton,  10  Wall.  (li.  S.)  141.  V.  Fawcett,   30  Iowa  491;    Parker  v. 

f.  Smart  v,  Sanders,  c  C.  B.  (Mann.  Brancker,  22  Pick.  (Mass.)  40,  46. 

Gr.  &  S.)  895;  C.  P.  2c8;  Blot  v.  Boi-  8.  Smart  v,  Sandars,  cC.B.89^;  Ral- 

ceau,  3  N.  Y.  78;  Marneld  v.  Goodhue,  eigh  v.  Atkinson,  6  M.  oE  W.  676. 

3  N.  Y.  71 ;  but  in  Brown  v,  McGran,  14  9.  Nesmith  v.  Dyeing  Co.,  i  Curtis 

Pet  (U.  S.)479,  it  is  keidi  "If  the  fac-  (U.  S.)    130;   and  it  is  not    necessary 

tor  makes  advances  or  incurs  liability  that  the  attaching  creditor  should  know 

on    account   of  the   consignment,  by  why  the  goods  are  to  be  delivered, 

which  he  acquires  a  special  property  in  10.  See  sufra^  this  title,  Carriers' 

the  goods,  then  the  factor  has  a  right  to  Statutory  Libm. 

sell  so  much  of  the  consignment  as  may  11.  Colorado^  Connecticut^  Delawarcy 

be    necessary  to  reimburse  such    ad-  /^wa,    Kansas^     Missouri^    Nevada^ 

vances,  unless  there  is  some  agreement  OkiQ^  Pennsylvania^  Washington  Ter^ 
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6.  lien  of  Lm  Keapen— (See  also  Inns  and  Inn  Keepers). — 
By  common  law,  a  duty  is  imposed  upon  an  inn  or  tavern  keeper 
to  entertain  travellers  and  wayfarers  at  all  times,  and  to  safely 
keep  such  baggage  as  they  may  bring  with  them  to  the  inn.  In 
return  for  these  obligations  the  inn  keeper  is  given  a  special  or 
particular  lien  for  his  just  charges  upon  all  property,  without 
regard  to  ownership,  brought  by  the  guest  to  the  hotel  and  re* 
ceived  in  good  faith  by  the  inn  keeper.* 

6.  Lien  of  Meehanioi  on  Penonal  Property — {a)  In  GeneraL — 
Whenever  a  workman  or  artisan,  by  his  labor  or  skill,  increases 
the  value  of  personal  property  placed  in  his  possession  to  be  im- 
proved, he  has  a  lien  upon  it  for  his  proper  charges  until 
paid.* 

The  stipulation  of  a  certain  price  for  the  work  done  does  not 
affect  this  lien.*  This  being  a  specific  or  particular  lien,  attaches 
only  for  the  charges  against  the  article  detained,  and  does  not 
cover  a  general  account  for  labor  performed  upon  other  prop- 
erty.* 

ritory.    In  Wisconsin^  Rev.  St.  1878,  Threshing   grain.      Nevan     v.  Roup, 

k  3347*  ^^^  Color  ado  y   Rev.   St.   1870;  8    Iowa    207.    Harness  maker,    oiling 

\  0278,  the  statutes  give  special  liens  to  harness.   Wilson  v,  Martin,    40  N.  H. 

factors  and  consignees.  88.      One    manufacturing   cloth    from 

'   1.    See  Inks  and  Inn   Kbbpers,  materials     furnished.     Townshend    v, 

vol.  II,  p.  38,  et  seq,  Newell,  14  Pick.  (Mass.)  332.    Making 

S.  Wilson  V,  Guy  ton,  6  Gill  (Md.)  brick  from  material  furnished.   Moore 

213;  McFarland  v.  Wheeler,  26  Wend.  r.  Hitchcock,  4  Wend.  (N.  Y.)  202.     A 

(N.  Y.)  467;  Hensel  v.  Noble,  95  Pa.  printer  upon  printed  sheets.    Blake  v. 

St.  345;  Arians  v.  Bricklejr,  65  Wis.  26;  Nicholson,   3  M.  &  S.  167.    A  miller 

White  V,  Smith,  44  N.  J.  L.  105;  De  upon  meal  which  he  ground  from  com 

Vinne  v,  Rianhard,  9  Daly  {^,  Y.)  furnished.   Chase  i;.  W^stmore,  5  M.  & 

410.  S.  180.  Farrier  for  shoeing  horse.  Lord 

See  also  Bailment,  vol.  2,  p.  50.  v.  Jones,  24  Me.  439;    Cummings   v. 

The  principle  stated  in  the  text  has  Harris,  3  Vt.  244.  Watchmaker  dean- 
been  applied  in  the  following  trades  :  ing  watch.  Cummings  v,  Harris,  3  VL 
Sawing  logs  into  lumber  or  shingles.  244.  Manufacturer  of  starch.  Ruggles 
Morgan  v.  Congdon,  4  N.  Y.  552;  v.  Walker,  34  Vt.  468.  An  enfrraver  on 
Pierce  v.  Sweet,  33  Pa.  St.  151;  Arians  plates  engraved.  Marks  r.  Lahee,  3 
V.  Brickley,  65  Wis.  26;  Oakes  v.  Bing.  N.  U.  408.  A  printer  has  no  lien 
Moore,  24  Me.  214.  Brewer  for  con-  on  type  set  by  him,  nor  on  stereotype 
verting  barley  to  malt.  Hazard  v,  from  which  he  is  to  print.  De  Vinne  v. 
Manning,  8  Hun  (N.  Y.)  613;  White  v.  Rianhard,  9  Daly  (N.  Y.)  ^09;  Bleaden 
Hoyt,  7  Daly  (N.  Y.)  2^2.  Rendering  v.  Hancock,  Moo.  &  M.  465. 
hogs'  heads  into  lard.  Hanna  v.  8.  Hensel  v.  Noble,  95  Fa.  St.  345; 
Phelps,  7  Ind.  21.  Slaughtering  hogs  Rugeles  v.  Walker,  3^  Conn.  468. 
and  packing  them.  East  v.  Ferguson,  4.  Nevan  v.  Roup,  8  Iowa  207;  Jones 
59   Ind.    169.     Wagonmaker    for    re-  on  Liens,  §  732. 

pairing  waeon.  Hensel  v.  Noble,  95  Pa.        But  where  a  printer  was  employed  to 

St.  345;    White  V,  Smith,  44  N.  J.  L.  print  certain  numbers,  but  not  all  con- 

loc.    Tobacco  made  into  cigars.    Ma-  secutive,  of  a  certain  book,  and  had  de* 

thias  V,  Sellers,  86  Pa.  St.  Ifi/b.    Hides  livered  some  of  the  copies.  Lord  El- 

that  are  tanned.    Burdict  t;.  Murray,  3  LENBOROUOHiltf/e/.*  **I  think  the  defend - 

Vt302.  Tailor  making  cloth  into  coat,  ant  had  a  lien  for  the  whole  balance, 

Cowper  V,  Andrews,  Hobart  42.  Dy-  the  work  being  an  entire  work  In  the 

ing  cloth.    Green  v.  Farmer,  4  Burr,  course  of  prosecution,  upon  the  same 

2221.    Exchanging  stock   for  railroad  principle  that  a  tailor,  who  is  employed 

bonds.   Chappell  v.  Cady,  10  Wis.  97.  to  maiLe  a  suit  of  clotliea  has  a  lien  for 
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In  order  to  charge  a  chattel  with  this  lien,  the  labor  for  which  . 
the  lien  is  claimed  must  have  been  done  at  the  request  of  the 
owner,  or  under  circumstances  from  which  his  assent  can  be  rea- 
sonably implied.^ 

The  lien  of  a  mechanic  for  work  and  materials  furnished  upon 
a  chattel,  is  a  pledge  or  collateral  security  for  the  payment  of  the 
labor  and  materials  so  furnished,  and  it  therefore  follows  that 
the  debt  must  be  due  from  the  person  against  whom  the  pledge 
is  claimed,  and  to  the  person  claiming  it.  It  does  not  extend  to 
one  not  in  privity  with  the  owner  * 

{b)  Waiver  by  Inconsistent  Agreements. — An  artisans'  or  me- 
chanics' lien,  like  any  other  kind  of  lien,  is  defeated  when  a  con- 
tract is  made  inconsistent  with  the  idea  of  a  lien.  An  agreement 
to  perform  the  work  on  credit  is  such  a  contract,  for  possession, 
on  which  the  lien  depends,  is  to  be  surrendered  prior  to  the  time 

the  whole  price  upon  any  part  of  them,  that  the  wheelwright  had  a  lien  on  the 

It  would  be  inconvenient    if  he  was  wagon  for  his  reasonable  charges  for 

obliged  to  make  stops  in  the  course  of  repairs.*'     White  v.  Smith,  44  N.  T.  L. 

the    work;    the    nature    of   the    work  105.    In  Williams  v,  Allsup,  10  C.  B., 

affords  a  reason  for  his  eeneral  lien."  N.  S.  417,  the  plaintiff,  a  shipwright, 

Blake  v.  Nicholson,  3  M.  £  S.  167.   See  detained  a  vessel   for  his  charges  for 

also  Morgan  v.  Congdon,  4  N.  Y.  551;  repairs,  as  against  a  mortgagee  under  a 

Steinman  v,  Wilkins,  7  W.  &  S.  (Pa.)  prior  mortgage,  which  had   been  .duly 

466;  Myers  v.  Uptererove,  3  How.  (N.  recovered.    The  vessel  being  left  in  the 

Y.)    Pr.,  N.    S.    316;     Mcr  arland    v,  mortgagor's  possession  and  control  for 

Wheeler,  26  Wend.  (N.  Y.)  467.  use,  was    condemned  as  unseaworthy 

1.  **The  fact  that  the  defendant  pur-  and  repaired  without  the  knowledge  of 

chased  the  chattel  in  good  faith  from  a  the  mortgagee.    The  court    sustained 

person  claiming  to  be  the  owner,  and  the    shipwright's    lien    for   repairs    as 

had  expended    a  considerable  sum  in  against  the  mortgagee.    See  also  Scott 

repairs  upon  it  before  he  knew  of  the  v,  De  La  Hunt,  5  Lans.  (N.  Y.)  372. 

plaintiff's  claim,  all  which  was  without  "A  canal  boat  loaded  with  stone  was 

the  plaintiffs  knowledge,  does  not  give  accidentally    sunk    in    the    harbor    of 

the  defendant  any  lien  upon  it  for  his  Buffalo,    and    then     deserted    by    her 

expenditures."  Clark  v.  Hale,  34  Conn,  master  and  crew,  who  made  no  effort  to 

398.  raise  or  care  for  her,  and  the  wreck 

''Where  one  had  contracted  to  fin-  formed  a  serious  obstruction  and  hin- 
ish  a  machine  employed  a  mechanic  drance  to  commerce  and  navigation, 
without  the  knowledge  of  the  owner,  The  common  council  of  the  city,  in 
to  perform  the  work,  disclosing  pursuance  of  the  powers  conferred  by 
to  him  the  contract  with  the  owner,  the  charter,  after  waiting  a  reasonable 
it  was  held  that  such  mechanic  did  time  for  the  owners  so  to  do,  ordered 
not  acquire  a  lien  in  his  own  right,  the  boat  and  cargo  to  be  removed  with- 
for  his  labor  upon  the  machine,  as  out  delay,  and  if  not  done  in  three  days 
against  the  owner,  although  the  owner  the  harbor  master  was  directed  to  re- 
knew  he  was  performing  the  work  move  the  same  at  the  expense  of  the 
while  it  was  in  progress. '  Hollings-  boat  and  cargo,  and  the  harbor  master 
worth  V.  Dow,  19  Pick.  (Mass.)  228.  caused  the  boat  to  be  raised  and  pro- 

"A  wife  was  the  owner  of  a  wagon,  tected,  and  the  cargo  to  ^be  saved  at  a 
which  she  allowed  her  husband  to  use  large  expense.  Held^  that  the  city 
in  business.  The  wagon  needing  re-  acquired  a  lien  upon  the  boat  and  car- 
pairs,  the  husband  took  it  to  a  mieel-  go,  for  the  amount  of  the  expenses, 
Wright  to  be  repaired.  The  wheel-  which  could  be  established  and  en- 
Wright  made  repairs  upon  the  wagon,  forced."  City  of  Buffalo  v.  Yattan,  i 
thinking  it  belonged  to  the  husband,  Sheldon  (N.  Y.)  483. 
.and  charged  the  bill  for  repairs  to  the  S.  HoUingsworth  v.  Doiv,  19  Pick. 
'husband.    Heldy  in  trover '.by  the  wife,  (Mass.)  228,  230. 
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when  the  payment  can  be  rightly  demanded.^  As  above  stated, 
parting  with  the  possession  of  an  article  is  a  waiver  of  the 
lien* 

{c)  Statutory  Mechanics'  Lien  on  Personal  Property, — ^The  right 
to  retain  a  chattel  until  charges  for  any  work  or  labor  expended 
thereon  were  paid,  which  was  g^ven  to  all  mechanics  at  common 
law,  has  been  recognized  by  statute  in  almost  all  the  States.  At 
common  law,  this  lien  of  a  mechanic  was  similar  to  almost  all 
other  liens,  and  constituted  a  mere  right  of  detention,  which 
could  be  used  only  to  annoy  the  owner,  and  not  for  the  direct 
advantage  of  the  lienor,  there  being  no  power  of  sale.  The  stat- 
utes have  come  to  the  assistance  of  mechanics,  as  they  have  to 
carriers  in  their  liens  for  freight  charges,  and  have  generally 
given  the  power  to  sell  any  personal  property  upon  which  they 
have  performed  services  for  their  proper  charges.  These  sales 
are  usually  to  be  made  after  the  owner  has  neglected  to  pay  such 
charges  for  a  period  of  from  two  to  six  months,  in  different 
States,  and  after  notice  to  the  owner  and  publication  of  the  sale 
in  a  newspaper  at  the  place  of  sale.' 

7.  Lien  XTpon  Loit  Property— <See  also  Finder  of  Property  ; 
Lost  Papers) — {a)  Generally. — The  finder  of  lost  property  has 
no  lien  upon  it  at  common  law  for  his  trouble  in  securing  or 
rescuing  said  property,  nor  for  any  expense  he  may  have  incurred 
in  preserving  it,  his  claim  being  against  the  bounty  and  not  the 
strict  justice  of  the  owner.* 

1.  Brown    v,  Giiman,  4  Wheat.  (U.  Indiana — Rev.  Stat.  1888,  (  5304. 

S.;    255;    Stoddard    Woolen    Mfr.    v,  Kansas — Comp.  L.  1881,  f  v>47. 

Huntley,  8  N.  H.  441;  Moore  v.  Hitch-  Louisiana-^iy.  Code,  §  3104. 

cock,  4  Wend.  (N.  Y.)  392;  Cummings  Maine — Rev.  Stat.  1883,  ch.91,  {§  27, 

V.  Harris,  3   Vt.   244;    Hutching  v.  Ol-  28,  40. 

cutt,  4  Vt.  549;    Hewson  v,  Guthrie,  2  Massachusetts— Vyj^,  Stat  1882,  ch. 

Bing.  N.   C.  75^;  Raitt   v,  Mitchell,  4  192,  §  2^ 

Camp.  146;  Stillings  v.  Gibson,  63  N.  Michigan — How.    An.    Stat     1882, 

H.   x;  Tucker  v,  Taylor,   «   Ind.  93;  J  8399. 

Lee  v.  Gould,  47  Pa.  St.  398.  Minnesota — Gen.  Stat  1878,  p.  875, 

8.  Tucker    v.    Taylor,    53    Ind.  03;  ch.  90,  ^  16. 

Morse  v.   Railroad  Co.,  39   Me.  285;  Mississippi — Rev.  Code  1880,  ( 1383. 

McDougall  V.  Crapon,  95  N.  C.  293;  New  Hampshire — Gen.  L.   1878,   p. 

King  V.  Canal  Co.,  11  Cush.  (Mass.)  333«  (  3. 

231 ;  Bailv   v.  Quint,  22  Vt  474;  Stick-  New    Jersey — Rev.  Stat  1877-86,  p. 

ney  v.  Allen,  10  Gray  (Mass.)  352.  292,  No.  8. 

8.   Alabama — Code  1886,  ^  3049.  New  Mexico — Comp.  Laws    1884,  ^ 

Arkansas — Ark.  Dig.  1874,  i  4^9'  *53^- 

Arizona  Territory— Kev.  Stat  1887,  North  Carolina— Codt  1883,  ^  1783. 

i  229.  Oregon^\l\\V%  An.  L.  1887,  §  3669. 

California — Deering's  Codes  &  Stat  South    Carolina — Gen.    Stat.    1882, 

1885,  §  3051.  (  1667. 

Colorado— Gen,  Stat.  1883,  §  2120.  Tennessee— Code  1884,  (  2763. 

Dakota — Comp.  L.  1887,  k  444i-  Texas — Rev.  Stat  1879,  §3'^ 

District  of  Columbia— \3,  S.   Stat  FiV^»««i— Code  1887,  ^  2491. 

1883-1885,  ch.  143,  f  13.  Wisconsin — Rev.  Stat.  1878,  §  3343, 

Florida— yicCAeWM^  Dig.  p.  723,^  10.  Wyoming    Territory  —  Rev.    Stat 

Georgia— Code  1882,  f  1981.  1877,  §  i46c^ 

Idaho    Territory'^Kev,   Stat.  1887,  *•  See  Finder  of  Property,  voL 

i  3445.  7,  p.  987;  Accretion,  vol.  i,  p.  141. 
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This  does  not  include  salvage  at  sea.^ 

{b)  Rewards, — A  finder  of  lost  property,  for  the  restoration  of 
which  the  owner  has  offered  a  reward,  has  a  lien  on  the  property, 
and  may  retain  possession  of  it  if,  on  his  offer  to  restore  it,  the 
owner  refuses  to  pay  the  reward.* 

8.  lien  of  Livery  Stable  Keepenh— (See  also  Livery  Stable 
Keepers^ — Livery  stable  keepers^  and  agisters*  have  no  lien  at 
common  law  for  the  keeping  of  horses  and  cattle,  as  they  are  not 
within  the  rule  which  gives  a  lien  to  one  who  improves  or  makes 
more  valuable  a  chattel. 

9.  Lien  XTpon  Logs  and  Lumber — (See  also  Logs  and  Lumber). 
The  lien  which  workmen  have  upon  logs  and  lumber  for  services 
rendered  thereon  is  entirely  the  result  of  legislation  on  that  sub- 
ject, and  did  not  exist  at  common  law.* 

10.  Lien  of  Warehonsemen  and  Wharfingers. — See  Warehouse- 
men; Wharves  and  Wharfingers. 

Nicholson     v.    Chapman,    2     Hen.  Y.  248;  Lee  v.  Flemingsburg,  *7  Dana 

Black.     254;    2    Kent's    Com.     *636;  (Kv.)  28.     See,   however.  Auditor    v. 

Amory  v,  Flyn,  10  Johns.  (N.  Y.)  102;  Ballard,  9  Bush  (Kjr.)  572;  Dawkings 

Binstead  v.  Buck,  2  W.    Black.    11 17;  v.  Sappington,  26  Ind.  199. 

Baker  v,  Hoag,  3  Barb.   (N.  Y.)  203;  Nor  if  he  detains  the  property  on 

Wood  V.  Pierson,  45  Mich.  313.  grounds  distinct  from  that  of  a  lien  for 

Property  earned  adrifl  continues  to  the    reward.      Boardman    v.     Sill,     i 

be  the  property  of  him  who  owned  it  at  Camp.  410,  note;  Hanna  v,  Phelps,   7 

the  time  of  the  flood.     When  stranded,  Ind.  21;  Holbrook  v.  Wight,  24  Wend, 

the  owner  has  the  right  to  enter  on  the  (N.  Y.)  169. 

land  and  remove  it,  but  he  is  not  bound  The  offer  of  a  '^liberal  reward"  will 

to  do  so,  and  may  abandon  it  without  not  support  a  lien.     Wilson  v.  Guyton, 

incurring  responsibility  for  injury  done  8  Gill  (Md.)  213;  see  also  Shuey  Exr. 

by  it.    The  owner  of  the  land  on  which  v.  U.  S.,  92  U.  S.  73. 

such  property  has  been  cast  adrift  has  The  offer  is  revocable   at  any  time 

no  lien  on  it.     Foster  v.  Juniata  Bridge  before  rights  have  accrued.     Shuey  v, 

Co.,  16  Pa.  St.  393.     See  also  Etter  v,  U.  S.,  92  U.  S.  73;  Freeman  v,  Boston, 

Edwards,  4  Watts  (Pa.)  63.  5  Mete.  (Mass.)  57;  Cummings  v,  Gann, 

1.  Kent's  Com.  *636.    See  Salvage  52  Pa.  St.  590;  Gilmore  v.  Lewis,  12 

and  Maritime  Liens.  Ohio   285;  Jones  v.  Phoenix   Bank,  4 

S.   See  Finder  of  Property,  vol.  Seld.  (N.  Y\)  228;  Fitch  v.  Snedaker, 

7,  p.  141;  Rewards.  38  N.  Y.  248. 

Wentworth  v.  Day,  3  Mete.  (Mass.)  8.   (For  a  complete  treatment  of  this 

352;  Wilson  V.  Guy  ton,  8  Gill  (Md.)  subject,  see  Livery  Stable  Keepers.) 

213;  Preston  v,  Neale,  12  Gray  (Mass.)  Jackson  v.  Cummings,  5  M.  &  W.  342. 

222;  Cummings  v.  Gann,  52   Pa.   St.  4.  Per  Parke  B.    See   also   Ani- 

484;  Baker  v.  Hoag,  7  Barb.  (N.  Y.)  mals,  vol.  i,  p.  589;  Horses,  vol.  9,  p. 

113;  2  Kent's  Com.    *636;    Wood    v,  769. 

Pierson,  45  Mich.  313.  6.  (For  a  full  treatment  of  this  sub- 
Rewards. — Unless  the  finder  comply  ject  see  Logs  and  Lumber.)  Oakes 
with  the  terms  on  which  the  reward  is  v,  Moore,  24  Me.  214. 
offered  he  cannot  claim  it  Clan  ton  v.  The  statement  In  the  text  does  not 
'  Young,  II  Rich.  (S.  Car.  Law  Reps.)  include  cases  where  possession  of  the 
546;  Wood  V,  Pierson,  4^  Mich.  313;  logs  or  lumber  is  retained  by  the  one 
Jones  V,  Phoenix  Bank,  4  Seld.  (N.  Y .)  rendering  labor  thereon,  as  where  logs 
228.  are  delivered  to  the  proprietor  of  a 

Nor  if  he  were  ignorant  of  the  offer  mill  to  be  cut  into  shingles  or  lumber. 

of  the  reward.     Howland  v.  Lounds,  In  such  instances  the  common  law  lien 

fi  N.  Y.  604;  Stamper  v.  Temple,  6  will  hold.    See  supra  this  title,  Ms- 

lumph.  (Tenn.)  113;  Marvin  V.  Treat,  chanics'    Liens    Upon    Personal 

37  Conn.  96;  Fitch  v,  Snedaker,  38  N.  Property. 
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IFpon  Seal  Pnpertj.  LIENS.  Agrionltuy. 

11.  Lien  of  Vendor  of  Personal  Property. — See  Sales  ;  Vendor 
AND  Purchaser. 

IV.  LlEn  XTpof  B£AL  Pbofki^TT. — The  more  important  liens 
on  real  property  which  will  not  be  treated  under  this  title,  but 
are  considered  elsewhere,  are  judgments;*  Hens  of  mechanics;* 
lien  of  a  vendor  of  real  estate  for  purchase  money ;  *  and  a  land- 
lord's lien  for  rent.* 

1.  Agrioultnral  Liens — (See  also  Crops). — ^The  common  law  gave 
no  lien  upon  a  crop  to  a  merchant  or  factor  who  made  advances 
or  furnished  supplies  to  the  planter  or  farmer  in  order  to  assist 
him  in  raising  it ;  *  still  one  was  permitted  by  express  agreement 
or  contract  to  charge  a  crop  for  these  purposes.®  In  many  of  the 
States,  particularly  the  southern,  such  liens  are  established  by 
statute.'' 

1.  See  Judgment.  See  Thompson  t;.  PoweU,  77  Ala.  391; 

a.   See  Mechanics*  Lien.  Gunter  v,  DuBose,  77  Ala.  326. 

8.  See  Sale;  Vendor  and  Pur-  ^  3059 — Landlord  can  assign  his  lien 

CHASER.  and  assignee  succeeds  to  all  his  rights 

4.  See    Distress,  vol.    5,    p.    706;  and  remedies.    Caffej  v.  Hunt,  75  Ala. 

Ejectment,  vol.  6,  p.  195;  Kent.  240;  Drakford    v.  Turk,  75   Ala.  339; 

6.  Franklin   v,  Mejrer^  36   Ark,  96,  Corbitt  v,  Reynolds,  68  Ala.  378. 

113.  J  3061 — Lien  can  be  enforced  by  at- 

f.  Bell  V,  Radcliife,  32  Ark.  645.  tachment  when  (i)  tenant  is  about  to 

7.  See  generally  Crops,  vol. 4,  p.  901.  remove    or    dispose  of  the    crop;    (2) 
Alabama.  —  Code     1886,     ^      3056*  when  he  has  done  the  above;  (3)    or 

Landlord  given  lien  paramount  to  all  when  he  has  disposed  of  or  is  about  to 

others  on  crop  for  rent  of  current  year,  dispose  of  articles  advanced, 

advances  in  money  or  other  thing  of  §  3064 — Where  one  party  furnishes 

value  advanced  by  him.  or  for  which  he  land    and    other   cultivates  the  same, 

is  surety,  in  order  to  sustain  the  family  owner  of  land  has  lien  for  his  share  of 

or  assist  in  raising  the  crops  and  mark-  crop.    Collier    v,    Faulk,  69  Ala.   58; 

eting  same;    also   on  all    articles    ad-  McCall  v.  State,  69  Ala.  227;  Wilson 

vanced,  and  on  articles  purchased  with  v,  Stewart,  69  Ala.  302. 

money  advanced.  ^  3065  —  Under    last    circumstances 

As  to  the  nature^  priority  and  ex-  one  cultivating  land  has  a  lien  for  his 

tent  of  this  lien^  see  Lomax  v.  L*e  Grand,  share  of  the  crop. 

60  Ala.  537;  Corbit  v,  Reynolds,   68  ^  3075 — Tenants  in  common  of  land 

Ala.  378;  McDonald  v,  Morrison,   50  have  respectively  lien  for  their  respec- 

Ala.  30;  Wilson  v,   Stewart,  69  Afa.  tive  shares. 

fo2;  Kennon  v,  Wright,  70  Ala.  434;  ^  3078— Agricultural  laborers  have 
^olmar  v.  Copeland,  57  Ala.  488;  Ellis  liens  on  current  year's  crops  for  wages, 
V,  Martin,  60  Ala.  537;  Nelson  v,  subordinate,  however,  to  that  of  land- 
Webb,  54  Ala.  436;  Scaiffe  v.  Stovall,  lord.  Townshend  v.  Brooks,  76  Ala. 
67  Ala.  236.  308;  Watts  v.  Womack,  44  Ala.  605. 

What  Amounts  to   Waiver  of  this  Arkansas. — Dig.  1874,  ^  40^*    Land- 

Lien. — Coleman  v,  Siler,  74  Afa.  435;  lords    given  liens  on  crop  for  current 

Tuttle  V,  Walker,  69  Ala.  172.  year's  rent,  subordinate  to  laborer's  lien. 

Effect  of  Purchase  Without  Notice,—  (§i  4096,  4099.) 

Westmoreland  v,  Foster,  60  Ala.  455;  \  ^201  —  Attachment  allowed  as  In 

Brown   v»  Hamil,  76  Ala.  506;  Abra-  Alabama. 

ham  V.  Hall,  59  Ala.  386;   Lavender  v.  Florida. — Dig.     1881,    eh.    137,   ^   i. 

Hall,  60  Ala.  214;  Boggs  v.  Price,  64  claims  for  rent  are  a  lien  on  a^ricul- 

Ala.  514.  tural   products,  superior  to  all  others. 

Section  3058  provides  that  if  there  is  §  2  allows  distress  for  rent  due;  §  12, 

a  failure  <to  pay   above  rents  and  ad-  landlords  given  liens  on  current  year's 

vances  the  lien  attaches  to>next  year's  crop  as  in  Alabama, 

crop  if  tenant  continues  his  tenancy.  Oeorfla. — Code  1882,  ^  1974-   Labor- 
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era  given  general  liend,  which  are  in-  tion  for  jury.    Dixon  v.  Nicholls,  39 

ferior  to  these  for  taxes  and  landlord  111.  372.  Same  is  true  as  to  whether  the 

for  rent  and  (^  1975)  special  liens  on  relation  is  that  of  landlord  and  tenant, 

the  product  of  their  lalx>r  of  the  same  or    tenants    in    common.    Hansen    v, 

rank.  Dennison,  7  Brad.  73.    Where  rent  is 

4  1977 — Landlords  have  special  lien  pavable  in  crops,  tenant  has  exclusive 

for  rent  on  crops  made  on  land  rented  title    until  landlord*s  share  is    appor- 

from  them,  superior  to  all  liens  except  tioned.     Sargent   v,    Courrier,  66  111. 

taxes,  and  a  general  lien  on    debtors*  245.  Landlord's  interest  in  crops  not  at- 

property  liable  to  sale.    General  liens  tachable  until  set  off  to  him.    Koob  v, 

inferior  to  taxes  and  to  the  general  and  Ammann,  5  111.  App.  160,  §  35. 

special    lien    of  laborers.    Landlord's  If  tenant    removes    crops,   landlord 

special  lien  dates  from  maturity  of  crop  may  distrain  before  rent  is  due. 

on  lands  rented  and  cannot  be  enforced  UuUana. — Rev.    Stat.    1888,    ^   5224. 

by  distress  until    rent    is  due,  unless  Where    tenant  agrees  to  pay  as  rent 

tenant  removes  property.  part  of  crops,  rent  in  kind  or  cash, 

^  1978 — Landlords  mrnishlng  sup-  landlord  has  lien  on  crop  raised  under 
plies,  etc.,  necessary  to  produce  crops  such  contract,  which  may  be  enforced 
and  all  persons  furnishing  family  sup-  hy  sale  of  crop  upon  default  in  rent, 
plies,  or  medical  services,  tuition  or  Tenant  allowed  after  notice  in  writ- 
school  books,  can  secure  themselves  ing  to  remove  his  share  of  crop, 
from  the  crops  of  the  year  in  which  Right  of  possession  of  unharvested 
such  things  are  done  or  furnished,  crop  in  tenant  where  he  is  farming  on 
(There  are  conditions  attached  to  this  shares.  Front  v.  Hardin,  56  Ind.  165. 
lien  too  long  to  be  quoted  in  this  article.)  Lien    not  destroyed    by  mortgage  on 

^4  199O1  '99^  —  Relate    to    enforce-  whole  crop  to  secure  a  debt.    Steele  v, 

ment  of  these  and  other  liens.  Moore,  54  Ind.  52.     Purchaser  at  exe- 

nilBoia.— S.  &  C.  Code  1885,  ch.  80,  cution  sale  takes  only  landlord's  share 

^31.    Lien  given  landlord  upon  crops  of  crops  subject  to  the  judgment  lien 

grown  or  growing  on  demised  premises  when    he    gets    title,    if'^    crops    were 

for  rent  thereof,  whether    payable   in  planted  after  sale  and  during  year  of 

money    or    specific    articles  or   labor,  redemption.      Heavilon    v.    Bank,  81 

Lien  continues  for  six  months  after  ex-  Ind.  253. 

piration  of  term.  Iowa.  —  Rev.    Code     1880,    §     2017. 

^^Demised  premises"  in  above  strictly  Landlord  given  lien  for  rent  upon  crops 

construed.    Crops    on    one    tract  not  grown  on  demised  premises,  and  upon 

liable  to  rent  lien  of  another  tract,  un-  other  personal  property  of  tenant  that 

less  rented  under  one  lease.    Gittings  has  been  used  on  premises  during  the 

V,  Nelson,  86  111.  C91.  term  and  which  is  not  exempt  from  ex- 

This  lien  not  dependent  upon   levy,  ecution,  for  one   year   after  a   year's 

Mead  i;.  Thompson,  78  111.  62.    And  is  rent,  or  of  a  shorter  period,  falls  due. 

good  against  tenant's  assignee.     Web-  Lien  continues  six  months  after  expira- 

ster  V.  Nichols,  104  111.  160.  tion  of   term.     §  2018.   Attachment  al- 

Lien  does  not  attach  until  rent  is  due.  lowed  to  recover  rent  accrued  within 

Watt  V,  Scofield,  76  111.  261.      Is  not  one  year  previous  to  commencement  of 

waived  by  taking  other  security.  Cun-  action  upon  premises  to  be  described 

nea  v.  Williams,  1 1  Brad.  72.    And  is  in  affidavit. 

lost  only  by  failure  to  assert  in  time  al-  This     remedy     strictly     construed, 

lowed.    Thompson    v.    Mead,    67  111.  Merit  v.  Fisher,  19  Iowa  354.  Lien  at- 

395.  Lien  holds  on  all  crops  growing  or  taches  only  to  property  used  and  inci- 

matured  durinjg^  two  years  for  rent  of  dent  to  the  business  for  the  prosecution 

those  years.     Miles  v,  James,  36  111.  of   which  the  premises    were    leased. 

399.  And  is  not  destroyed  by  sale  of  Grant  v,  Whitehall,  9  Iowa  152.    Lien 

crops  under  execution.   Miles  v,  James,  not  destroyed    by  taking  a  mortgage 

36  111.  399.     Purchaser  of  crops  with  which    was    not    recorded.    Pitkin   v. 

notice  of  lien  liable  for  rent.    Cunnea  Fletcher,  47  Iowa  53. 

V.  Williams,  11   Brad.  72.     Otherwise  Kansas. — Comp.  L.  1881,  ch.   55,   § 

crops    are    purchased  without    notice.  24.    **Any  rent  due  for  farming  land 

Prettyman  v,  Unland,  77  111.  206.  shall  be  a  lien  on  the  crop  growing  or 

Section     32,    gives    same    remedies  made  on  the  premises.     Such  lien  may 

against  sublessee.  be  enforced  by  action  and  attachment 

Whether  crops  raised  "on  shares"  is  therein."    §  25.   When  rent  is  payable 

a  relation  of  landlord  and  tenant,  ques-  in  share  of  crop,  lessor  deemed  to  be 
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owner  of  such  share,  and  if  tenant  re*  that  year's  rent.      Lien  continues  eight 

fuses  to  deliver  it  to  him,  may  enter  and  months  after  rent  due.    Lien  extends 

take  possession  thereof  by  replevin.     ^  to  nursery  stock  grown  on  premises 

26.  Person  entitled  to  rent  may  recover  and  continues  until  removed  and  sold 

from  purchaser  of  crop  with  notice  of  and  may  be  enforced  by  attachment 

the  lien,  to  the  extent  of  rent  due  and  Tenant  owing  landlord,  but  not  for 

damages.  rent,    can    remove    and    sell    a    crop. 

Xentaclcy.^-Gen.  Stat.  1883,  ch.  66,$  13.  Brown  v.  Turner,  60  Mo.  21.  Crop  sub- 
Landlord  g^ven  lien  superior  to  all  others  ject  to  rent  during  the  eight  months 
on  produce  of  the  rented  premises,  on  that  lien  continues.  Knox  v.  Hunt,  18 
fixtures,  household  furniture,  and  other  Mo.  243. 

personal  property  of  tenant  owned  by  lOaalMippl. — Rev.  Code  z88o,  §  1301. 
him,  after  possession  is  taken  under  Every  lessor  ofland  has  a  lien  on  all  agri- 
lease;  lien  good  for  only  one  vear's  cultural  products  thereof,  however  and 
rent  due  or  to  become  due,  and  K>r  no  by  whomsoever  produced,  to  secure  rent 
rent  that  has  been  due  one  hundred  and  all  advances  made  by  him  to  his 
and  twenty  days.  If  property  removed  tenant  for  supplies  for'  tenant  and 
openly  from  premises  and  without  others  to  whom  he  may  contract,  and 
fraudulent  intent,  and  not  returned,  for  his  business  carried  on  upon  premi- 
lien  lost  unless  asserted  in  fifteen  days  ses;  this  lien  paramount  to  all  others; 
from  removal.  to  be  enforced  by  attachment  as  in  case 

As  to  nature  of  lien,  see  Fisher  v,  of  rent. 

Kollerts,  16B.  Mon.  (Ky.)  408;  Will-  The  assignment  by  a  landlordnof  the 

lams  V,  Wood,  2  Mete.  (Ky.)  42.  rent  and  lease  carries  with  it  the  lien  on 

Lonlstana. — Rev.  Stat.  1870,  §  2873.  ^^  crop,  and  is  not  defeated  by  a  sub- 
Privileges  (or  liens)  are  given  for  over-  sequent  deed  of  trust  on  the  crop.  Tay- 
6eer*6  salary  for  current  year  on  crops  lor  v.  Nelson,  54  Miss.  524. 
of  that  year;  debts  due  for  supplies  N<Hrtli  Oarcflina. — Code  1883,  (  i754* 
furnished  to  any  farm  or  plantation,  Where  landlord  leases  property  for 
for  money  advanced  and  used  for  pur-  cash  or  for  share  of  crop,  the  title  to  all 
chase  of  supplies  and  expenses  of  farm;  crops  thus  raised  is  vested  in  him  or 
or  the  rents  of  immovables,  and  wages  his  assigns,  until  the  rents  are  paid, 
of  laborers  working  the  same,  on  the  This  lien  superior  to  all  others,  and 
crops  of  the  year  and  on  furniture  lessor  entitled  to  remedy  given  in  claim 
found  in  the  house  or  farm  let  and  on  for  delivery  of  personal  property, 
everything  that  serves  to  the  working  where  crops  are  moved  without  his 
of  the  farm.  consent. 

A  privilege  of  a  merchant  for  sup-  Soutli  Oarolina.^Rev.  Stat.,  ch.  120, 

plies  furnished  to  a  plantation  is  to  be  §  55.    Any  person  making  advances  of 

recorded  in  order  to  affect  third  parties,  money  or  supplies  to  any  one  cultivat- 

Whitei  V,  Bird,  23  La.  An.  270;  Lapene  ing  the  soil,  entitled   to  lien  on  crop 

V.  Meegel,  26  La.  An.  80.  made  during  the  year  upon  the  land  for 

As  to  the  nature  and  extent  of  this  which  advances  made  have  been  spent, 

?rivilege,  see  Given  v.  Alexander,   25  this  lien  superior  to  all  other  liens  to 

<a.   An.  71;  Payne  v.  Spiller,  23  La.  extent    of    advance.      Agreement    in 

248.  writing  to  be  made  to  this  effect  before 

Karyland. — Pub.  Gen.  L.  1888,  art.  advance    is  made,  specifying  amount 

53)  (  33.  Where    land    is    rented    for  advanced  and  time  when  due;  this  to 

share  ot  crops,  or  where  advances  are  be  recorded  with  register  of  deeds, 

made  by  the  landlord  upon  the  faith  of  A  mule  is  not  an  advance.    McCul- 

the  crop  to  be  grown,  a  lien  is  given  for  lough  v,  Kibler,  5  S.  Car.  468.    As  to 

such  share  or  advances  on  such  crops  who  are  cultivators  of  soil,  excluding 

which  is  not  divested  by  sale  m  ade  by  ten  -  mere  "hands."    Whaley  v.  Jacobson,  2 1 

ant  or  his  administrator,  or  by  insolvency  S.  Car.  51;  Kennedy  v.  Reames,  15  S. 

or  process  of  law  issued  against  tenant.  Car.  548. 

The  contract  is  to  be  reduced  to  writ-  Chapter   103,    section  11.     Laborers 

ing  and  duly  signed  and  acknowledged,  working  on  shares  of  crop  or  for  wages. 

This  applies  to  counties  of  St  Mary's,  have  a  prior  lien  on  said  crop  in  whose- 

Pr.  George,  Charles,  Calvert,  and  Wor-  soever  hands.    Their  portion  or  wages 

cester.  is   recoverable   in   any  court  of  com- 

muoiiri. — Rev.     Stat.  1879,  4   3^3*  petent  jurisdiction. 

Landlord  has  a  Hen  on  crops  grown  on  TemiMBee. — Code  1884,  ^  4280.    Any 

demised    premises    in    any    year,  for  debt    by  note,  account   or    otherwise 
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2.  Landlords'  liens — (other  than  on  crops).^ 

3.  Mechanics'  Liens.^ 

4.  lien  of  Vendor  of  Eeal  Property.' 

5.  Mining  Liens.^ — The  lien  given  for  labor  performed  upon 
mines  has  been  created  by  statute,  and  its  extent  can  only  be 
ascertained  by  consulting  the  statutes  in  the  several  States  and 
decisions  thereunder.  It  has  been  recognized  by  the  United 
States,*  and  by  almost  all  of  the  States  where  mining  is  carried 
on  to  any  great  extent.  The  method  of  establishing  these  liens 
is  purely  statutory,  and  must,  as  in  the  case  of  all  statutory  liens, 
be  strictly  observed.  In  the  note  below  will  be  found  a  reference 
to  the  statute  creating  these  Hens,  with  quotations,  more  or  less 
complete,  of  their  contents,  and  decisions  made  thereunder,  or  in 
reference  to  such  liens.® 

created  for  the  rent  of  land,  is  a  lien  and    can  be  enforced  by  8uit  without 

on  the  crop  growing  or  made  on  the  seizure  of  property  under  distress  war* 

premises,  in  preference    to    all    other  rant.    Templeman  v.  Gre8ham,6i  Tex. 

debts,  from  the  date  of  contract.     Sec-  50.    The  relation  of  landlord  and  ten- 

tion     4281.       Lien     continues     three  ant  cannot  exist  on  public  lands,  and 

months  after  debt  is  due,  and  section  tenant  is  not  bound  by  a  lease  to  hold 

4282  can  be  enforced  by  attachment,  the  land  for  the  landlord.    Turner  v. 

Section  4283.     Person  entitled  to  rent  Ferguson,  39  Tex.  505. 

may  recover  from  purchaser  of  crop,  1.  For  a  treatment  of  this  subject  see 

or  any  part  of  it,  the  vg,lue  of  the  prop-  Distress,  vol.  5,  p.  706;  Ejectment, 

ertv,  to  extent  of  rent.  vol.6,  p.  195;   Landlord  and  Ten- 

Landlord  can   proceed  against  pur-  ant. 

chaser  of  crop  from  tenant  before  re-  S.  For  mechanics'  liens  on  personal 

covering     judgment    against     tenant,  property,    see    supra,  this    title.    For 

Richardson  v,  Blakemore,  11   Lea  290.  liens  on  real  property,  see  Mechanics' 

And  this  does  not  apply  to  a  factor,  for  Liens. 

he  is  a  seller  and  not  purchaser  of  the  8.   See  Sales;  Vendor  and  Pur- 

property.      Armstrong    v.    Walker,    9  chaser. 

Lea  156.  4.  See  generally,  Mines  and  Min- 

Section  2771.  Any  one  performing  ing. 
labor  upon  a  crop  under  contract,  6.  RaTlied  Statutea  United  States,  § 
written  or  verbal,  has  a  lien  thereon  2332  (act  congress  July  9th,  1870,  ch. 
for  the  amount  of  his  wages.  This  lien  235,  §  13).  *'But  nothing  in  this  chap- 
exists  for  three  months  afler  Novem-  ter  shall  be  deemed  to  impair  any  lien 
ber  15th  of  year  in  which  labor  is  per-  which  may  have  attached  in  any  way 
formed,  and  can  be  enforced  by  attach-  whatever  to  any  mining  claim  or  prop- 
ment  or  execution,  as  are  landlords*  erty  thereto  attached  prior  to  the  issu- 
liens,  to  which  they  are  subordinate.  ance  of  a  patent." 

Texas.— Rev.    Civ.     Stat,     §     3107.  6.  Oallfonila.~The    mining   liens  in 

Landlords  have  a  preference  lien  for  this  State  are  included  with  mechanic's 

rent  that  may  become  due,  money,  pro-  lien  on  real  estate,  and  only  that  por- 

vision,  animals  or  supplies  advanced  to  tion  of  the  statute  is  given  which  refers 

enable  tenant  to  make  crop  on  such  to  this  subject.     Code  of  Civ.  Proc,  $ 

premises,  or  market  the  same,  upon  ani*  1183.     "Miners,   and  all    persons    and 

mals,   tools    and    other    property   fur-  laborers    of    every    class    performing 

nished   by  landlord  to  tenant,  and   to  labor  upon,  or  furnishing  materials  to 

crop  raised  on  such  rented  premises.  be  used  in  the  construction,  alteration 

This  section  does  not  apph'  to  ten-  or  repair,  either  in  whole  or  in  part  of 
ants  in  common.  T.  &  P.  K.  Co.  v,  any  .  .  .  bridge,  ditch,  flume,  aque- 
Bayless,  62  Tex.  570.  Applies  only  to  duct,  tunnel,  fence,  machinery,  wagon 
rent  of  current  year.  H.  R.  Assn.  v*  road  or  other  structure,  shall  have  a 
Cochran,  60  Tex.  620.  This  lien  is  su-  lien  upon  the  property  upon  which  they 
perior  to  that  of  a  mortgagee.  Dur-  have  bestowed  labor,  or  furnished  ma- 
ham  V,  Flannigan,  2  App.  C.  C,  §  25;  terials,  for    the    value  of  such  labor 
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done  and  materials  furnished,  whether  labor  and  mortgages,  Preston  v,  Sonora 

at  the  instance  of  the  owner,  or  of  anj  Lodge,  39  Cal.  116. 

other  person  acting  by  his  authority,  or  As  to  definiteness  of  description,  its 

under  him  as  contractor  or  otherwise;  requisites  and  sufficiency  of,  Tibbetts  t^. 

and  any  person  who  performs  labor  in  Moore,  23  Cal.  308. 

any  mining  claim  or  claims  has  a  lien  A  ditch,  though  connected  bjr  flumes 

upon  the  same,  and  the  works  owned  at  different  points,  is  an  excavation  and 

and  used  by  the  owners  for  reducing  not  a  superstructure  within  miner*6  lien 

the  ores  from  such  mining  claim  or  act    Ellison  v.  Jackson  W.    Co.,   la 

claims."  Cal.  543.    But  see  apparently  doubting 

The  method  of  giving  notice  of  this  above,  Head  v.  Fordyce,  17  Cal.  14a. 
claim  is  provided  by  section  1184;  the  Section  2514,  Civ.  Code,  gives  each 
interest  in  land  subject  to  the  lien  by  member  of  a  mining  partnership  a  lien 
section  1185;  the  effect  by  section  xx8o;  on  partnership  for  the  debts  due  the 
recordation  of  claim  by  section  1187;  creditors  thereof  and  for  money  ad- 
liens  upon  two  pieces  of*^ property,  sec-  vanced  by  him  for  its  use.  This  lien 
tion  X188;  continuance  of  lien,  section  exists,  notwithstanding  there  is  an 
1x90.  agreement  to  the  contrary. 

In  the  recent  case  of  Malone  v.  Big  Mines  brought  into  a    firm  by  one 

Flat  Gravel  Co.,  76  Cal.  578;  s.  c,  18  member  thereof,  as  part  of  the  capital, 

Pac.  Rep.  772,  the  supreme  court  hold  are  partnership  property,  and    to   be 

that  "all    machinery    or  tools,   while  treated  as  such  in  a  settlement  of  the 

used  in  working  or  developing  a  mine,  firm  affairs.     Duryea  v.  Burt,  28  Cal. 

are  to  be  deemed  fixtures  to  the  mine,  569. 

under  section  666,  Code  Civ.  Proc.,  and  Sharing  profits  and  losses  equally  is 
therefore  subject  to  lien  for  minor's  in  the  nature  of  an  ordinary  rather 
labor;  if  labor  was  performed  in  con-  than  a  mining  partnership.  Decker  v, 
nection  with  the  mine,  as  blacksmith-  Howell,  42  Cal.  636.  See  also  Duryea 
ing  and  repairs  on  tools  and  machin-  v,  Burt,  28  Cal.  309. 
ery,  it  may  be  made  a  lien  on  the  en-  Oolorado.^-Gen.  Stat  1883,  %  2137. 
tire  property;  that  a  claim  for  more  Liens  are  given  as  follows:  To  all  per- 
than  is  due  is  not  fatal  to  the  lien  for  sons  who  shall  do  work  or  furnish  ma- 
that  actually  due;  that  the  contract  terials  for  working  or  developing  any 
under  which  labor  was  alleged  to  have  mine,  lode,  mining  claim  or  deposit 
been  performed  must  correspond  with  yielding  metals  or  minerals,  or  in 
that  proved  to  have  been  made;  a  no-  search  for  minerals  on  the  same;  and  to 
tice  neglecting  to  state  the  name  of  the  persons,  performing  work  or  labor,  or  fur- 
company's  agent  who  employed  the  nishing  materials  in  connection  with 
lienor  is  not  fatally  defective  on  this  drainage  of  above.  It  attaches  to  the 
account;  liens  for  labor  performed  upon  mine,  lode,  deposit,  shaft,  tunnel,  in- 
different places,  claims  adjoining  each  cline,  adit,  drifl  or  excavation,  even 
other  and  owned  by  same  company,  though  not  within  the  limits  of  such 
may  be  joined  in  the  same  action,  mine,  lode  or  deposit.  Two  mines  or 
where  the  counts  are  each  stated  sepa-  claims  owned  by  same  person,  and 
rately;  section  II 87  an/e,  requiring  lien  worked  through  one  tunnel  or  shaft, 
claims  to  be  filed  in  thirty  days,  does  are  to  be  considered  one  mine, 
not  require  employees,  at  a  fixed  com-  Section  2138.  This  also  applies  to 
pensation  per  month,  to  file  notice  surveyors,  civil  and  mining  engineers; 
within  thirty  days  from  the  termina-  attaches  to  right  of  way  and  water 
tion  of  each  month;  iron  pipe,  giants,  way,  section  2139;  as  to  filing  of  notice 
etc.,  are  fixtures  as  above.  and  its  requisites,  see  section  2140. 

As  to  ownership  of  mine,  Eaton  v.  Where  a  wife,  in  conversation  with 

Rocca,  75  Cal.  93;  s.  c,  16  Pac.  Rep.  plaintiffs,  said  her  husband  wanted  the 

529.  mine  worked  and  that  he  would  pay 

As  to  sufficiency  of  notice  required  them,  there  will  be  no  lien  against  her 

tnr  section    1187,   ante^  Tredinnick    v.  under   section  2137  ante^  if  she  owns 

Ked  Cloud  Consolidated  Min.  Co.,  72  the  mine.    Folsom  v,  Cragen,  11  Colo. 

Cal.  78;  s.  c,  13  Pac.  Rep.  152.  205. 

As  to  statement  of  owner,  or  reputsd  Superintendent  of  mine  has  a  lien 

owner  under    section    1187,  ante,  see  for  planning  and  developing  mines,  and 

Arata  v.  Tellurium  Gold  &  Silver  Min.  in  the  erection  of  machinery  in  connec* 

Co^65  Cal.  340.;  6.  Cm  4  Pac.  Rep.  105.  tion.  therewith:  — included    in    Sess. 

/'*''A'i  a  .^ fhoritiSs  Dttvfeen  liens  tor  Laws  Colorado,  1872,  p.  147;  and  he 

608 


Vpoa  S«ftl  Frop«rty.  LIENS,  ImproyvniMit. 

6.  LaproTement  Lieni — (a)  Occupants  Generally. — A  person 
occupying  real  estate  made  ail  improvements  thereon  at  his  own 
risk,  at  common  law,  and  if  he  discovered  afterwards  that  he  was 
mistaken  in  supposing  himself  to  be  the  owner  of  the  property 
on  which  they  were  made,  he  could  not  compel  the  owner  to  re- 
imburse him  therefor.^  Equity,  however,  was  quick  to  interfere 
in  favor  of  the  mistaken  owner,  and  if  his  occupancy  was  under 
even  color  of  title,  he  was  allowed  the  value  of  lasting  improve- 
ments made  during  occupancy,  or,  rather,  he  was  permitted  to 
set  them  off  against  any  claim  for  rents  and  profits.^ 

may  obtain  a  lien  therefor,  but  not  for  stitutional.     Warren  v.  Soiin,  112  Ind. 

services    as    bookkeeper.     Rara    Avis  213. 

Gold  &  Silver  Min.  Co.  v,  Bouscher,  9  MIcTiigan.  —  How.  Am.  Stat.  1882,  § 

Colo.  385.  8408.    Miners'  claims  are  a  lien  upon 

Dakota. — Comp.   Laws  1887,  ^  2039.  the  mines,   take  precedence    over    all 

Miner  has  a  lien  upon  mine  for  work  other  liens  except  taxes,  and  may  be 

done  or  material  furnished.  enforced  as  are  liens  against  real*  and 

Sections  2040,  2041,  relates  to  when  personal   property.     No    written    con- 
owner  must  pay  for  work  or  labor  on  a  tract  necessary  for  this  lien, 
mine  performed  for  a  contractor;  sec-  Montana.— Comp.  Stat  1888,  §  1370. 
tion  2042,  as  to  how  amount  thus  due  Gives  miners*  liens  for  claims  on  mines 
may  be  recovered.  and     appurtenances.      See     Davis     t'. 

Section  2043.  Persons  claiming  Alvord,  94  U.  S.  545. 
miner's  lien  must  make  itemized  state-  See  Alesina  v.  Stock,  20  Pac.  Rep.  642. 
ment,  and  file  the  same  with  clerk  of  Nevada. — Gen.  Stat.  1885,  §  3808. 
district  court  of  the  county.  Gives  miners  a  lien  for  wages  if  in  ex- 
Section  2044.  Lienor  may  obtain  cess  of  $5.  Foreman  of  mine  en. 
judgment.  titled  to  lien.    Capron  v.  Strout,  1 1  Nev. 

Section  2045.    When  lien  is  paid,  sat-  304.     As  to    filing  of  notice    of   lien, 

isfaction  thereof  to  be  entered.  Skyrme  v.  Occidental  Co.,  8  Nev.  219. 

Idaho  Territory.— Rev.  Stat.  1887,  §  New  Mexico  Territory. — Comp.  Laws 

3303.     Each   member  of  mining  part-  1884,  §  1520.     Miners  and  others  given 

■nership  has  9  lien  on  the  partnership  liens  on  mines  for  labor  performed  and 

property  for  the  debts  due  the  creditors  material  furnished, 

thereof;  and   for  money  advanced   by  Oregon. — H's     An.    Laws,    1887,     § 

him  for  its  use.     A  lien  exists  in  favor  3834.     Mechanics'   lien  laws   apply   to 

of  the  creditors,  notwithstanding  there  mining  ditches  and  flumes, 

is    an  agreement  among  the  partners  Utah  Territory. — Comp.  Laws  1876,  p. 

that  there  must  not.  399,  ^1221.     Miners*  granted  liens  on 

Section  3304.     Defines  mining  part-  mines  for  labor  done,  material  furnished, 

nership  property.  etc. 

Indiana.— Rev.    Stot.    1888,    §  5471.  Virginia.— Code   1887,    ^   2485.    All 
Miners  and   other  employees   in  coal  persons  performing  labor  or  furnishing 
.mines,  and  the  owners  of  land  interested  necessary  supplies  for  a  mining  com- 
in  the  rental  or  royalty  on   coal,  are  pany  have  a  prior  lien  on  the  franchises, 
given  a  lien  on  the  entire  mining  plant  g^oss  earnings,  real  and  personal  prop- 
and   the  coal  bank  and  cars  for  two  erty  of  said  company, 
months'  wages  or  rents  or  royalties  due  1.  By  the    common    law,    improve- 
within  that  period ;  this  lien  paramount  ments  made  on  land  are  considered  as 
to  all  other  liens  except  taxes,  and  pre-  annexed  to  the  freehold  and  pass  with 
vail  against  each  other    according  to  it;  so  that  when  the  owner  recovers  in 
-  priority,  and  labor  over  that  for  royalty  ejectment,  he  is  not  subjected  to  the 
.  on  coal.     Notice  of  this  lien  is  to  be  condition  of  paying  for  any  improve- 
,  recorded  within  sixty  days  from  matu-  ments  which  maj'  have  been  made  upon 
ritv  of  claim.  the  land  by  the  occupant."     2  Kent's 

This  lien  attaches  only  to  such  inter-  Com.  334;   McCoy  v,  Grandy,  3  Ohio 

est  or  estate  as  the  person  operating  the  St.  463,  46(3;  Frear  v.  Hardenbergh,  5 

mines  has  in  the  land.      It  does  not  Johns.  272;  Parsons  v.  Moses,  16  Iowa 

-80ect  the  lessor's  property.     Hopkins  440, 444. 

t;.  Hudson,  107  Ind.  194,  §  5471,  is  con-  2.  Stark  v.   Starr,  i  Sawy.  (U.  S.) 
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In  order  to  be  allowed  an  offset  from  rents  claimed,  the  occu- 
pant must  allege  and  prove  that  such  improvements  were  made 
while  the  parties  were  holding  under  color  of  title,  adversely  to 
the  claim  of  the  plaintiff,  in  good  faith,  and  that  they  are  perma- 
nent and  valuable.* 

If  the  true  owner  stand  by  and  silently  permit  another  to  im- 
prove property  under  the  impression  that  he  is  dealing  with  his 
own,  he  will  not  be  permitted  to  dispute  the  improvements  thus 
made,  or  to  escape  paying  for  the  same.* 

Where  an  occupant  is  given  a  lien,  the  premises  may  be  sold 
under  order  of  the  court.^ 

(b)  Statutory  Lien  for  Improvements,^ — In  almost  all  of  the 
States,  statutes  have  been  passed  for  the  protection  of  those  who 
in  good  faith  render  real  estate  more  valuable  by  improving  the 
same,  under  the  impression  that  they  are  dealing  with  their  own 
property.  This  protection  is  accomplished  in  many  ways,  but 
the  end  effected  is  practically  the  same.  The  common  methods 
are  those  of  granting  the  improving  occupier  a  lien  on  the  prem- 
ises to  the  extent  of  his  betterments,  or  requiring  the  true  owner 
to  compensate  the  supposed  owner  for  permanent  improvements 

15;  Williams  r.  Gibbs,  20  How.  (U.  S.)  nent  value  of  an  estate  by  his  meliora- 

535 1  Davis  v.  Smith,  5  Ga.  274:  Baze-  tions  and   improvements,   without  the 

more  v.  Davis,  55  Ga.  504,  520;  Smith  v,  slightest  suspicion  of  any  infirmity  in 

Drake,  23  N.  J.  Eq.  302;  Canal  Bank  his  own  title,  is  contrary  to  the  first 

T'.  Hudson,  III  U.  S.  66,  83;  Robinson  principles  of  equity." 

V,    Ridley,   6    Madd.    2;    Dormer    v.  And  in  cases  where  a  purchase  by  a 

Fortescue,   3     Atk.    134;    Murray    v,  trustee  of  trust  property  is  set  aside  he 

Gouverneur,  2  Johns.  Cas.  (N.  Y.)  411;  is  allowed  all  improvement  and  repairs 

s.    c,    I    Am.    Dec.    177;    McCoy    v.  which   are  substantial  and   lasting,  or 

Grandy,  3  Ohio  St.  463.  such  as  render  the  estate  more  salable. 

Set  off  in  Equity. — Where  a  bill  for  Ex  parte  Hughes,  6  Ves.  624;  Davey 

rents  and  profits  is  brought  in  equity  the  v.  Durrant,  i  De  G.  &  J.  535;  Ex  parte 

court  permits  a  bona  fide  possessor  to  Bennett,  10  Ves.  400;  York  Bdg.  Co. 

offset  beneficial  improvements.    Green  v.  Mackenzie,  8  B.  P.  C.  42.  And  this  is 

V,  Biddle,  8  Wheat.    (U.    S.)    77.  81;  true  though   the   trustee   be  guilty  of 

Hylton  V.  Brow,  2  Wash.  (U.  S.)  165;  actual    fraud.     Baugh    v.   Price,    i   G. 

Millingham     v.     Long,   47    Ga.    540;  Wils.  320;  Olivier  v.  Wilson,  8  Price 

Krause  v.  Means,  12  Kan.  335;  Bright  172;    e  contra^   Kenney   v.   Browne,  3 

v.  Boyd,  I  Story  (U.  S.)  478.  ^^^£*  5^^*  *"^  Stratton  v.  Murphy,  i 

Bet  off  at  Law. — This  claim  is  allowed  In  Rep.  Eq.  (N.  Car.)  361;  Thompson 

in  courts  of  law  onlv  as  an  offset  and  v,  Gilman,  17  Vt.  lOo. 

therefore  does  not  from  the  basis  of  a  1.  Fitch  v.  Cornell,  i  Sawy.  (U.  S.) 

judgment.     Wernke  v.  Hazen,  32  Ind.  156-176;  Stark  v.   Starr,  i   Sawy.  (U. 

431;  Yount  V,  Howell,  14  CaI.4D5.  And  S.)  15;  Dothage  v.  Stuart,  35  Mo.  251; 

the  better  opinion    seems   to  be   that  White  v.  Moses,  21  Cal.  34;  Woodhull 

equity  will  not  afford  positive  or  affirm-  zk  Rosenthal,  61  N.  Y.  382,  396;  Bell 

ative  relief  under  these  circumstances,  v,  Barnet,  2  J.  J.  Marsh.  (Ky.)  516. 

Putnam   v,  Ritchie,  6  Paige  (N.   Y.)  2.  2  Jones  on   Liens,  §  1139;  Pilling 

390;  Taylor  v.  Foster,  22  Ohio  St.  255.  v,   Armitage.   12    Ves.  78;    Miner  v. 

Although  Judge  Story  remarked   in  Beekman,   50  N.  Y.  337;    Putnam  nw 

Bright  V.  Boyd,   i   Story  (U.  S.)  478,  Ritchie,  6   Page   (N.   Y.)   390;  Unity 

405,  **It  appears  to  me,  speaking  with  etc.  Bank  Assoc,  v.  King,  2^  Beav.  72. 

all  deference  to  other  opinions,  that  the  8.  King  v,  Thompson,  9  Pet.  (U.  S.) 

denial  of  all  compensation  to  such  a  bona  204. 

fide  purchaser,  in  such  a  case,  where  4.  Compare  statutes   cited;    Eject- 

he  has  manifestly  added  to  the  perma-  ment,  vol.  6,  p.  218  et  seq. 
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affected,  or  of  allowing  the  occupying  party  the  right  of  set  oflf 
in  an  action  against  him  for  rents  and  profits. 

The  terms  and  limitations  of  these  statutes  are  different  in 
many  particulars,  arid  in  the  notes  will  be  found  references  to 
them.* 

{c)  Joint  Tenants  and  Tenants  in  Common?' — A  joint  tenant  or 
tenant  in  common  has,  it  seems,  at  common  law,  no  lien  upon  his 
fellow  tenant's  share  in  the  property  for  repairs  and  improve- 
ments thereon ;  *  but,,  where  property,  owned  in  common,  was 
liable  to  decay,  and  one  was  willing  to  make  necessary  repairs,  he 
was  entitled  to  a  writ  de  reparatione  facienda  against  his  coten- 
ant,  to  compel  him  to  assist  in  making  such  repairs.^  It  was 
necessary  to  give  notice  of  the  repairs  needed,  and  make  a  de- 
mand upon  the  other  party  to  assist  before  such  an  action  or  writ 
could  be  had.^ 

1.   Alabama — Code    1876,   %%  2951-  New  Tork — Code  Civ.  Proc.  x88i,  § 

2954..  1 53 1. 

Arkansas — Dig.  1884,  §^  2694-2647.  Ohio — Rev.  Stat.  1880,  ^%  5786,  5796. 

California-'^  Code  and  Stat.  1885,  §  South  Carolina— Gen.  SUt.  1882,  §§ 

741  (Civil  Proc),  1835-1841. 

Colorado — Code  Civ.  Proc.,  §  240.  Tennessee — Code  1884,  ^  3992. 

Connecticut — Rev.  Stat.  1875,  p.  262,  Texas — Rev.    Stat.    1879,    5§   4813- 

4  17.  4821. 

Dakota — Code    Civ.   Proc.,   4§  641-  Vermont —  Laws    1880,  ch.    69,    ^§ 

642.  1260-1274. 

Georgia — Code  1882,  $  2906.  Virginia — Code  1887,  §  2753. 

Idaho — Rev.  Stat.  1887,  ^  4541.  West   Virginia — Code  1884,  ch.  91, 

Illinois — I  An.  Stat.  1885,  cli.  45,  §4  §§  1-15. 

55-61.  Wisconsin — Rev.  Stat.  1878,  §  3096- 

Indiana — Rev.  Stat.    1881,  ^%  1074-  3100. 

1079.  Wyoming    Territory  —  Rev.    Stat. 

lovja — Rev.  Code  1880,  §§  1976-1981.  1887,  ^§  2902-3002. 

Kansas — Comp.   L.   1885,    %^  4418-  2.  Sec  also  Contribution,  vol.  4, 

4430.  p.  7;  Joint  Tenants  and  Tenants 

Kentuchy — Gen.  Stat.  1883,  ch.  80.  in  Common,  vol.  ix,  p.  1104. 

Maine — Rev.  Stat.  1883,  ch.  104,  §4  8.  Coffin  v.  Heath,  6  Mete.  (Mass.) 

30-43.  7^»  79»  Converse  v.  Ferre,  11  Mass.  321; 

Massachusetts — Pub.   Stat.  1882,  ch.  Calvert  v.  Aldrich,  99  Mass.  74;  Kid- 

173,  §§  17-39'  der  v.  Rixford,  16  Vt.  169;  42  Am.  Dec. 

Michigan — An.  Stat.  1882,  ^^  7835-  504;  Mumford  v.  Brown,  6  Cow.  (N. 

7837.  Y.)  476;  16  Am.  Dec.  440;   Wiggin  v, 

Minnesota — Gen.  Stat.  1878,  ch.  75,  Wiggin,  43  N.  H.  568;  Leigh  v,  Dicke- 

$§  1^-19.  son,  12  Q^  B.  Div.  194. 

Aiississippi — Rev.  Code'1880,  ^  2512.  4.  Calvert  v.  Aldrich,  99  Mass.  74; 

Missouri — Rev.  Stat.  1889,  ^f  4^5**  Co.  Litt.  200  b\  Doane  v.  Badger,  12 

4649.  Mass.  65. 

Montana — Rev.  Stat.  1879,  ^^*  3)  ^  From  the  above  cases  there  is  an  ap- 

357.  parent  distinction   between  a  right  to 

Nebraska — Com.  Stat.  1887,  ch.  63,  compel  repairs  and  the  right  of  contri- 

4$  i-ii.  bution  after  they   are  effected.     This 

Nevada — Gen.  Stat.  1885,  ^  3281.  writ  seems  to  have   been    confined  to 

New  Hamfskire — Gen.   Stat.   1878,  cases  where  a  mill  or  house  fell  Into 

ch.  232,  §4  6,  7,  8.  decay.      Bowie's   Cas.,    11   Co.   82   b\ 

New  yersey^^Kew.  Stat.  1877,  P*  332>  Carver  v.  Miller,  4  Mass.  561 ;  Loring 

4  47*  V.  Bacon,  4  Mass.  576. 

New  Mexico  Territory — Comp.    L.  6.  Mumford  v.  Brown,  6  Cow.  (N. 

1884,  4  2581.  Y.)  476;  16  Am.  Dec.  440;  Stevens  v, 
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In  several  of  the  States,  the  tenant  willing  to  make  repairs  may^ 
by  an  equitable  proceeding  for  contribution,  recover  from  the 
other  the  amount  necessary  for  repairs,  after  having  made  de- 
mand upon  him  for  participation,*  and  the  amount  ascertained 
thus  to  be  due  will  be  declared  a  lien  on  the  premises  in  favor  of 
the  one  making  the  repairs.* 

As  neit|;ier  cotenant  can  compel  the  other  to  assist  in  making 
permanent  improvements,  it  follows  that  there  is  no  lien  upon 
the  other's  share  for  money  thus  spent  unless  by  express  agree- 
ment or  consent.* 

The  question  of  the  extent  of  a  cotenant 's  lien  for  improve- 
ments made  upon  the  joint  property,  usually  arises  where  parti- 
tion is  demanded,  and  equity  almost  always  permits  an  account- 
ing in  which  such  improvements  are  credited,  or  assigns  the  im- 
proved portion  to  the  one  benefiting  the  property.* 

Where  a  tenant  in  common  discharges  a  mortgage  upon  the 
joint  property,  equity  treats  him  as  an  assignee  of  the  mortgage 
as  against  his  cotenant's  interest  in  the  property,  and  this  though 
no  actual  assignment  is  made.^ 

There  is  no  lien  in  favor  of  a  joint  tenant  against  his  cotenant 
for  rents  collected  by  the  latter  before  a  partition  of  the  land,* 

Thompson,  17  N.  H.    iii;    Kidder  v,  standing  title, removes  an  encumbrance. 

Rixford,  16  Vt.  172;  42  Am.  Dec.  504.  pays  taxes  upon  or  does  any  other  act 

1.  Fowler  z\  Fowler,  50  Conn.  256;  to  preserve  the  common  property.  If 
Alexander  v.  Ellison,  79  Ky.  148;  the  fellow  tenant  refuses  to  contribute 
Toney  v,  Martin  (Tex.),  4  S.  his  just  proportion  to  the  preservation 
W,  Rep.  642;  Duch*s  Appeal,  ^7  Pa.  of  the  joint  estate  from  such  adverse 
St.  472;  Percy  v.  Millandon,  18  Martin  claims,  the  tenant  purchasing  the  same 
(La.)  616;  17  Am.  Dec.  196;  Beaty  z\  may  be  permitted  to  assert  them  in 
Bordwell,  91  Pa.  St.  438;  Denman  v.  hostility  to  the  other's  interest  in  the 
Prince,  40  Barb.  (N.  Y.)  2x7;  Taylor  property.  Freeman  on  Cotenancy  and 
V,  Baldwin,  10  Barb.  (N.  Y.)  626.  Partition,  ^  263;   Williams  v.  Gray,  3 

2.  Lake  r.  Craddock,  3  P.  Wms.  158;  Greenl.  (Me.)  207;  14  Am.  Dec.  234; 
I  Eq.  Abr.  291;  Scott  r.  Nesbitt,  14  Tttsworth  r.  Stout,  49  111.  78;  Wilton 
Ves.  437,  444;  Hamilton  v.  Denny,  1  v.  Tazewell,  86  111.  29;  Griffith  v.  Rob- 
Ball,  a:  B.  199;  Swan  v.  Swan,  8  Price  inson,  14  III.  App.  377;  Oliver  v.  Mont> 
518;  Haven  v.  Mehlgarten,  19  111.  95.  gomery,  39  Iowa  601;  s.  c,  42  Iowa  36; 

S.  Bazemore  v.  Davis,  55  Ga.  504;  Kean  v.  Connolly,  25  Minn.  222;  Wat- 
Carver  V.  Coflfman,  109  Ind.  547;  Han-  son^s  Appeal,  90  Pa.*  St.  426;  Carter  v. 
cock  T'.  Day,  1  McM.  Eq.  (S.  Car.)  69;  Penn,  90  111.  390;  Newbold  v.  Smart,  67 
36  Am.  Dec.  293;  Corbett  v.  Laurens,  5  Ala.  326;  Storer  v,  Cory,  53  Iowa  708; 
Rich.  Eq.  (S.  Car.)  301,  315;  Elrod  v,  Gwinneth  i'.  Thompson,  9  Pick.  (Ala.) 
Keller,  89  Ind.  382.  3*i  ^9  Am.  Dec.  350. 

4.  Sutton  V.Sutton,  26  S.  Car.  33;  Where  the  joint  property  is  destroyed 

Kelsey's  Appeal,  113  Pa.  St.  1x9;  Jen-  by  fire,  each  tenant  has  a  lien  upon  the 

kins  V.  Jenkins,  5  Atl.  (N<  J.)  134;  Ford  insurance  money  collected  to  the  extent 

V.  Knapp,   102  N.   Y.    135;   Cooter  v.  of  his  interest.    Briggs  t».  Call,  5  Mete. 

Dearborn,  X 15  III.  500;  Green  r.  Put-  (Mass.)   504^  Starks  v,  Sikes,  8  Gray 

nam,  x   Barb.  (N.   Y.)  500;  Curtis  v.  (Mass.)  612;  69  Am.  Dec.  270.     But 


Poland,'66  Tex.  5x1;  Sarbach  f.  Newell,,  each  tenant  may  insure  for    his  own 

30  Kan.  102.  benefit  his  share  in  the  property,  and  in 

6.  3  Pom.  Eq.Jur.,  ^§  X2XX,  12x2;  Sut-  this  case  there  is   no   lien    as    above., 

ton  V.  Sutton,  26  S.  Car.  33;  Calkins  v.  Harvev  v.  Cherry,  76  Na  Y.  436;  Mil- 

Steinbach.  66  Cal.  1x7.  ler  t.  fe.  L.  k  H.  1.  Co.,  2  E.  D.  Smith 

This    principle    applies  whenever  a  (N.  Y.)  209. 
tenant  in  common   purchases  an  out-        6.  Burch  v.  Burch,  82  Ky.  622. 
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although  the  contrary  seems  to  be  the  rule  in  New  York,^ 

Liens  of  this  character  are  subordinate  to  those  of  creditors 
who  perfect  their  claims  by  attachment,  levy  or  otherwise.* 

{d)  Owelty  in  Partition. — Where,  upon  partition  of  a  tract  of 
land,  owelty  is  awarded,  the  same  constitutes  a  lien  upon  the 
purpart  upon  which  it  is  charged,  prior  to  that  of  a  mortgage  of 
his  undivided  interest  given  by  the  tenant  of  such  purpart  before 
partition.* 

{e)  Tenant  for  Life  or  Years. — One  whose  title  is  limited  for 
years,  or  for  his  life,  cannot  perpetuate  or  extend  his  interest  in 
the  property  beyond  the  limited  term  by  making  improvements 
thereon.*  But  where  the  property  in  question  has  upon  it  at  the 
testator's  death  an  unfinished  mansion,  money  spent  by  the  ten- 
ant for  life  or  years  in  completing  the  same  may  be  declared  a 
lien  against  the  remainderman's  interest.* 

Where  the  lessor  is  by  contract  liable  to  pay  the  tenant  for  im- 
provements made  during  the  tenancy,  the  latter,  in  the  absence 
of  any  special  contract  to  the  contrary,  will  have  an  equitable 
lien  upon  the  premises  and  the  right  to  retain  possession  until 
payment  is  made.® 

7.  Lien  by  Tkmx^ — (See  also  Legacies  and  Devises) — {ci)  When 
It  Arises. — ^A  devise  for  the  payment  of  debts  or  legacies  creates 
a  lien  upon  the  real  estate  of  the  testator.  The  debts  or  legacies 
in  such  cases  are  said  to  be  charged  upon  the  real  estate.  The 
charge  is  determined  either  from  the  express  directions  of  the 
will,  or  by  implication  from  its  provisions.® 

(^)  Lien  of  Debts^ — By  the  common  law  a  decedent's  real 
estate  was  not  liable  for  his  simple  contract  debts,  but  this  doc- 

1.  Scott  V.Guernsey,  48  N.  Y.  106.  bert  v.  Cook,  i  Sim.  &  St.  552;  Sohier 

See  also  Kinssland   v.  Chetwood,  39  v.  Eldridge,  103  Mass.  34^,  351. 

Hun  (N.  Y.)  602.  6.  Ecke  v,  Fetzer,  65  Wis.  55;  Fow- 

a.  Houston  V.  McCIuney,  8  W.  Va.  ler  v.  Mutual  Life  Ins.  Co.,  28  Hun  (N. 

^35»  ^5*'  Y-)  195-  See,  however,  Beck  r.  Birdsall, 

In  those  States  where  a  judgment  19  Kan.  550. 

creditor  is  not  strictly  treated  as  a  pur-  7.  See  also  generally  Debts  op  De- 

chaser,  he  takes  the  property  of  the  cedents,    vol.  5,  p.   206;    Legacies 

debtor    subject    to    all  equitable  liens  and  Devises;  Wills. 

against  it.    Sinclair  v,  Sinclair,  79  Va.  8.  An  implied  or  constructive  trust 

40;  Cowardin  v,  Anderson,  78  Va.  88;  is    raised    through  such  a  charge  by 

Floyd    V,  Harding,    28    Gratt.   (Va.)  courts  of  equity  in  favor  of  the  bene- 

401.  ficiaries;  it  is  an  intent  in  rem  capable 

8.  Appeal  of  McCandless,  98  Pa.  St.  of  being   enforced    directly    by     suit 

489;  Jackson  t\  Pierce,  10  Johns.  (N.  brought  in  the  names  and  right  of  the 

Y.)  414;  B.  &  O.  R.  Co.  V.  Trimble,  51  cestui  que  trust.    Thus  if  a    devise  is 

Md.^;  Allegheny  Bank's  Appeal,  99  made  of  real  estate  charged  with  the 

Pa.  St.  148.  payment  of  debts  generally,  it  may  be 

4.  Corbitt  V.  Laurens,   5   Rich.   (S.  enforced  by  any  one  or  more  creditors 

Car.)  Eq.  301,  315;  Taylor  v,  Foster,  22  against  the  devisee,  although  there  is 

Ohio  St.  255;  Dent  v.  Dent,  30  Beav.  no    privity   of  contract  between  him 

363;  Dunne  v.  Dunne,  3  Sm.  &  Gib.  and  them.    Story  Eq.  Jur.,  ^  1244. 

2a;  Floyer  v.  Bankes,  L.  R.,  8  Eq.  115.  9.  See  generally  Debts  of  Dscb* 

6.  Dent  V.  Dent,  30  Beav.  363;  Hib-  dents,  vol.  5,  p.  306. 
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trine  has  been  relaxed  by  statute  in  England;^  and  in  the 
United  States  there  are  ample  statutory  provisions  for  enforcing 
the  payment  of  debts  by  a  sale  of  the  real  estate  of  a  decedent.* 
The  personal  property  still  remains  the  primary  fund  for  the  pay- 
ment of  the  debts.*  But  though  the  statutory  provisions  for 
subjecting  the  real  estate  to  liability  for  debts  are  ample,  it  is 
sometimes  a  question  of  importance  to  determine  whether  a  lien 
has  been  created  by  the  will.*    A  direction  by  the  testator  that 

1.  A  creditor  by  specialty  could  charge  the  real  estate,  but  to  discharge 
maintain  an  action  against  the  heir  in  the  personal.  Hawkins  Wills  *287. 
respect  of  descended  assets,  if  an  in-  The  personal  estate  is  always  the  pri- 
tention  to  charge  the  heir  of  the  debtor  mary  fund  for  the  payment  of  legacies, 
was  distinctly  indicated.  This  was  ex-  unless  it  be  excluded  by  express  words 
tended  so  as  to  charge  devisees  of  the  in,  or  necessary  implication  to  be  de- 
debtor;  and  by  the  act  47  Geo.  Ill,  ch.  rived  from,  the  will  itseif  on  its  face. 


74,  simple  contract  creditors  of  a  de-    Tole  v.  Hardy,  6  Co^.  (N.  Y.)  J33; 

_  J3.     Per- 

the  time  of  his  decease  he  was  subject    sonal    property    not    specifically    be- 


cedent  could  come  upon  the  lands  if  at     Hanna's  Appeal,  31   Pa.  St.  5' 


to  the  bankrupt  laws.  The  act  3  &  4  queathed  must  be  applied  before  specific 
Will.  IV,  ch.  104,  provided  that  the  real  legacies.  Whitehead  v.  Gibbons,  2 
estate  of  the  decedent  should  be  assets.  Stock.  Ch.  (N.J.)  230. 
to  be  administered  in  courts  of  equity,  If,  however,  the  whole  personal  es- 
for  the  payment  of  the  just  debts  of  the  tate  has  been  specifically  bequeathed, 
decedent.  A  preference  given  in  this  and  the  real  estate  is  charged  for  pay- 
act  to  creditors  by  specialty  was  abol-  ment  of  the  debts,  the  real  estate  will 
ished  by  act  32  &  33  Vict.,  ch.  46;  2  be  held  to  be  the  primary  fund  for  their 
Jarm.  Wills  *582.  payment.    Greene  v.  Greene,  4  Madd. 

2.  American    statutes   have    usually  148;  Hawkins  Wills  *288. 
the  following  points  in  common:    (i)         Realty  devised  and  not  charged  with 

an  application  to  the  court  upon  which  debts  is  not  liable  to  a  simple  contract 

the  licence  to  make  the  sale  for  pay-  creditor  if  there  is  personalty  enough 

ment  of  debts  is  granted;  (2)  a  special  to    nay  the    debts.     Dugan  t;.  Hollins, 

bond  covering  such  proceeds  of  the  sale  11    Nfd.    41.    In  order  to    throw   the 

as   may  be  realized;    (3)    the  formal  burdon  of  debts  on  property  other  than 

sale    of   the    land    usually    at    public  that  primarily  liable,  the  intention  of 

auction;  (4)  the  execution  of  the  deed,  the  testator  must  be  very  clearly  mani- 

with  proper  recitals,  to  the  purchaser,  fested.     Swann  v.  Swann,  5  Jones  Eq. 

covenanting  that   the  representative's  (N.  Car.)  297. 

sale  has  been  legal  and  upon  due  au-        4.    Under  the   English   statutes    the 

thority;  (5)  a  proper  application  of  the  creditor  has  no  lien  on  the  real  estate, 

proceeds      arising      from      the      sale,  and  if  the  heir  or  devisee  parts  with  the 

Schouler  Exr.  &  Admr.,  ^  515,  note  3.  lands  before  the  creditor  has  pursued 

In  Illinois y  by  statute, the  realestate of  his  remedy,  the  estate  cannot  be  fol- 

the  decedent  is  liable  for  his  debts  and  lowed.     The  creditor's  lien  under  an 

funeral  expenses  as  a  secondary  fund;  actual  charge  in  the  will  is  of  no  great 

and  it  would  not  be  otherwise  under  a  value  to  him,  since  it  does  not  prevail 

will    chargine^  all   debts  and   legacies  against    a   bona  fide  purchaser  for  a 

upon  the  realty,  unless    the  intention  pecuniary  consideration,  the  rule  being 

to  change  the  legal  order  of  liability  that  such  purchasers  are  not  bound  to 

was  very  clear.    Clinefelter  v.  Ayers,  see  their  money  applied  in  payment  of 

16  111.  329.     See  generally  Debts  of  debts  under  a  general  charge.    Jarm. 

Decedents,  vol.  5,  p.  262  et  seq.  Wills  *584;  Sugden  Vendor  and  Pur- 

8.  "The  charging  the  real  estate  ever  chaser    (14th  ed.)    ♦655.     But   if  the 

so  anxiously  for  payment  of  debts  is  not  money  be  misapplied  by  the  devisee  or 

of  itself  suflicient  to  exempt  the  per-  trustee  with   the  co-operation  of  the 

sonal    estate."    Tait  v.  Lord    North-  purchaser,   he    remains    liable    to  the 

wick,  4  Ves.  823.    In  order  that  the  creditors   for  the   sum  so  misapplied, 

personal  estate  may  be  exonerated  the  Potter  r.  Gardner,  12   Wheat.  (U.  S.) 

intention    must    appear    not   only    to  498.    The  only  questions  which  arise 
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his  debts  shall  be  paid  is  generally  held  to  charge  all  his 
estate  therewith.*  But  a  direction  by  the  testator  that  his  debts 
shall  be  paid  by  his  executors  charges  only  the  real  estate,  if  any, 
devised  to  them ;  *  and  there  is  no  charge  upon  the  real  estate  if 

after  a  general  direction  for  the  payment  of  debts  the  testator 

concerning  a  charge  of  debts  on  land  SfliMt  of  Btatutory  Uen. — But  the 
by  a  will  are  whether  the  lands  are  principle  stated  in  the  text  is  subject  to 
made  liable  pari  passu  with  the  per-  modification  where  there  is  a  statutory 
Bonalty  or  not,  or  are  charged  in  ex-  lien  of  debts  upon  a  decedent's  realty, 
oneration  of  the  personalty  or  not.  Thus  in  Maryland^  words  in  a  will  de- 
Hawkins  Wills  (3nd  Am.  ed.)  ^282,  daring  that  debts  are  to  be  paid  before 
note.  bequests    or    devises    are    immaterial, 

1.  "Courts  of  equity    have    always  and  furnish  no  evidence  of  an  intention 

been  desirous  of  sustaining  charges  by  to  charge  the    real    estate.     Piper    v, 

implication  for  payment  of  debts,  and  Tuck,  26  Md.  220.     So  also,  under  the 

the  presumption  in  favor  of  them  is  not  New  Torh  Code,  permitting  creditors 

to    be  repelled   by    anything   short  of  to  resort  to  the  realty,  inadequacy  of 

clear  and  manifest  evidence  (from  the  the  personal  estate  is  not  suggestive  of 

will)  of  a  contrary  intention."     Lord  an  intention  to  charge  the  realty  with 

Lyndhurst,    in     Price    v.   North,    i  payment  of  debts.     /«   re  Rochester, 

Phillips  R.  85.    It  has  therefore  been  no  N.  Y.  159;  Balls  v,  Dampmann,  69 

established,  as  a  general  rule,  that  a  di-  Md.  390. 

rection  by   a  testator  that    his  debts  2.  It  is  presumed  that  payment  is  to 

shall  be  paid,  charges  them  by  impli-  be  made  exclusively  out  of  funds  which 

cation    on    his    real    estate,  either  as  by  law  devolve  to  the  executors  in  their 

against    his   heir  at    law    or    devisee,  representative  capacity.  2  'Jarm.  Wills 

Gaw     V,     Huffman,    12   Gratt.    (Va.)  *594.  If  the  testator  directs  a  particular 

628.  person  to  pay,  he  is  presumed,  in  the 

It  is  immaterial  by  what  form  of  absence  of  all  other  circumstances,  to 
words  the  direction  to  pay  is  conveyed,  intend  him  to  pay  out  of  the  funds  with 
Thus,  the  expression  *'my  debts  being  which  he  is  entrusted,  and  not  out  of 
satisfied,  I  give,"  etc.  Harris  v.  Ingle-  other  funds  over  which  he  has  no  con- 
dew,  3  P.  W.  01;  or  "after  payment  of  trol.  If  the  executor  is  pointed  out  as 
debts,  I  give,"  etc.,  Shallcross  v.  Fin-  the  person  to  pay,  that  excludes  the 
den,  3  Ves.  737,  creates  a  charge  of  presumption  that  other  persons  not 
debts.  *Fenwick  v.  Chapman,  9  Peters  named  are  to  pay.  Story  Eq.  Jur.,  § 
(U.  S.)  461.     And  where  the  testator  1247. 

devised  and  bequeathed  "all  my  free-  It  may  be  taken  as  a  general  rule 

hold,  copyhold  and  leasehold  estates,  that  where  there  is  a  direction  to  a  per- 

and  all  the  residue  of  my  personal  es-  son,  for  instance,  to  the  executor,  to  pay 

tate,  after  payment  of  my  debts,"   it  the    testator's    debts,  and   property   is 

was  held  that  the  latter  words  applied  g^ven  by  the  will  to  the  same  person, 

to  the  real  estate,  as  well  as  to  the  per-  the  property  so  given   (unless  on  the 

eonal  estate.     Withers  v.   Kennedy,   2  context  an  intention  to  the  contrary 

Myl.  &   K.  607;  Hawkins  Wills  *283.  shall  appear)  will  be  considered  to  be 

A  testator  began  his  will,  "/m/rt  mi  J.' I  charged  with  payment  of   the  debts; 

will  that  all  my  debts  which  t   shall  but  where  there  is  a  mere  direction  to 

owe  at  the  time  of  my  decease  be  dis-  the  executors  to  pay  the  testator's  debts 

charged  and  paid  out  of  mv  estate,"  and   legacies,  and    the    real    estate  is 

and  then  disposed  of  his  real  and  per-  specifically  devised   to  other  persons, 

sonal    estate,  expressly    charging    the  such  direction  will  not   operate   as   a 

former  with  an  annuity.     It  was  con-  charge,  there  being  nothing  in    such  a 

tended  that  these  were  merely  usual  in-  case  from  which  an  intention  to  that 

troductory  words  and  did  not  indicate  effect  can  be  collected;  and  where  the 

an  intenbon  to  charge  the  real  estate;  estate  is  specially  devised  to  a  person 

but    the    house    of   lords    affirmed   a  who  happens  to  be  one  of  the  execu- 

decree    holding    the  real  estate  to  be  tors,  after  a  general  direction   to  the 

charged.    Legh  v.  Earl  of  Warrington,  executors  to  pay  debts  and  legacies,  it 

X    B.   P.  C.  Toml.  51  x;    Jarm.  Wills  will  not  be  considered  for  that  reason 

^586.  as  given  to  the  executors  and  charged 
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has  provided  a  specific  fund  for  the  purpose.'  A  clear  and 
explicit  charge  of  the  debts  upon  the  real  estate  will  not  be  con* 
trolled  by  an  express  appropriation  of  lands  for  the  purpose,  or  a 
qualified  charge  of  the  real  estate  in  the  same  will.* 

{c)  Lien  of  Legacies,^ — It  has  been  disputed  whether  the  same 
words  which  will  charge  real  estate  with  debts  will  also  charge  it 
with  legacies.  Some  decisions  hold  that  there  is  no  distinction.* 
The  personalty  is  the  primary  fund  for  the  payment  of  legacies, 
but  by  charging  them  upon  the  real  estate  such  real  estate  may 
be  made  primarily  liable ;  if,  however,  the  fund  fails,  the  personal 
estate  will  be  secondarily  liable.*  If  the  real  estate  is  directed  to 
be  sold,  and  the  personal  estate  and  proceeds  of  the  real  estate 
are  given  together,  subject  to  charges — as  debts,  legacies  or  annu- 
ities— the  real  and  personal  estate  are  liable  to  the  charges,  pari 

with  the  payment  of  debts  and  legacies,  to  carry  it  into  execution.      Gilbert^s 

2  Spence  Eq.  Jur.  321.  Appeal,  85  Pa.  St.  347;  Nash  v.  Tay- 

Where  a  testator  directs,  "It  is  my  lor,    83    Ind.  347;    Heslop  v.  Gatton, 

will  and  desire  that  my  just  debts  lie  71  111.  528;  Qpimby  v.  Frost  6x   Me. 

paid  out  of  my  estate  by  my  executors  77. 

hereinafter  mentioned,  the  debts  are  not  6.  The  personal  estate  is  the  primary 

thereby  charged  on  testator's  real  es-  fund  for  the  payment  of  debts  and  leg- 

tate.    Gaw  v.  Huffman,  12  Gratt.  ( Va.)  acies.    If  the  testator  therefore  gives  a 

628.  legacy  without  specifying  who    shall 

1.  If  the  testator  assigns  a  specific  pa  v  it,  or  out  of  what  fund  it  shall  be 
fund  for  the  payment  of  his  debts,  that  paid,  the  legal  presumption  is  that  he 
is  construed  to  exclude  any  intention  intended  that  it  should  be  paid  out  of 
to  appropriate  a  more  general  fund  for  his  personal  estate  only ;  and  if  that  is 
the  same  purpose,  **Expressio  unius  not  sufficient  the  legacy  fails.  Harris 
est  exclnsio  alterius^'*  Story  Eq.  Jur.,  v.  Fly,  i  Paige  (N.  Y.)  421;  Mellon's 
§  1247;  2  Jarm.  Wills  ♦SQO.  App.,  46  Pa.  St.  165;  Geiger  v.  Worth, 

2.  2  Jarm.  Wills  ♦594.  17  Ohio  St.  564. 

8.  See     generally     Lsgacies    and        But  where  it  appears  that  the  per- 

Devises;  Wills.  sonal  property  was  by  the  act  of  the 

4.  Whether  a  legacy  is  charged   on  testator  himself  placed  where  it  could 

land  is  a  question  of  intention,  and  the  not  be  available  for  the  payment  of  the 

more  recent  authorities  determine  that  legacies,  or  where  it  appears  that  the 

words  which   charge  debts  upon    the  testator  had    not    sufficient    personal 

realty  will  have  the  same  effect  as  to  property  at  the  time  the  will  was  exe- 

legacies.    Ogle  v.  Tayloe,  49  Md.  158.  cuted  to  pay  the  legacies,  they  may  be 

See  White  v.  KaufTman  (Md.),  4  Cent,  charged  on  the  real  estate.    Uuncan  z\ 

Rep.   161.     The  charge  of   a    legacy  Wallace  (Ind.),  13  West.  Rep.  394. 
upon  the  real  estate  of  a  testator,  either        If  real  estate  is  directed  to  be  sold, 

in  aid  of  or  in  exoneration  of  the  per-  and  a  sum  of  money  is  given  out  of  the 

sonalty,    may   be,    and    frequently    is,  proceeds,  this  is  not  a  general   legacy, 

created  by  implication  merelj'.     Harris  and   the  personal  estate  is   not  liable. 

V.  Fly,  I  raige  (N.  Y.)  421.     While  in  Hancox  v.  Abbey.  11  Ves.  179;  Dickin 

order  to  make   legacies  a  charge  on  t\   Edwards,  4  Hare  273.     And  so  if 

land,  it  must  be  found  that  such  was  the  legacies  or  annuities  are  charged  on 

testator's  intention,  still  it  is  not  neces-  particular    parts    of    the    real    estate, 

sary  that  its  ascertainment  should  rest  Creed  t^  Creed,  11  CI.  &  F.  491;  Jones 

en  direct  expression ;  it  is  enough  if  the  v,  Bruce,  11  Sim.  221. 
intention  appears  by   natural  and  ob-        But  if  an  annuity  or  legacy  be  given 

vious  implication  from  the  provisions  of  charged  on  a  particular  fund,  and  the 

the  will.    No  form  of  words  is  neces-  fund  in  question  fails,  the  personal  es- 

sary  to  produce  the  effect,  and  where  tate  will  be  secondarily  liable.     Mann 

the  intent  is  manifest,  courts  are  bound  i\  Copland,  2  Madd.  223. 
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passu^  in  proportion  to  their  respective  value.*  If  legacies  are 
given  generally,  and  the  residue  of  the  real  and  persons?  estate  is 
afterwards  blended  and  given  in  one  mass,  the  legacies  are  a 
charge  on  the  residuary  real  estate  as  well  as  the  personal  estate-* 
But  a  charge  of  legacies  on  the  real  estate,  or  all  the  real  estate, 
of  the  testator,  does  not  prima  facie  charge  lands  specifically 
devised.* 

1.  "Where  the  testator  creates  from    v.  Beckwith,  14  Ohio  St  120;  Tracj  v. 
real  estate  and  personal  estate  a  mixed    Tracy,  15  Barb.  (N.  Y.)  503;  Mathewson 


and  general  fund,  and  directs  the  whole    etal.^  petitioners,  12  R.  I.  145;  Corwine 

-  -  __  -  -  ,  •.  (rf.  Y.)579; 

stated  purposes,  he  does  in  effect  direct    Assoc,  v.   Lett  (N.  J.)i  4  Cent.   Kep. 


of  that  fund  to  be  applied  for  certain    v,  Corwine,  9  C.  E.  Gr.  (N.  Y.)  579; 


that  the  real  and  personal  estate  which  402.      Ex    parte    Dickson,    64     Ala. 

have  been  converted    into    that  fund  188;  Hutchinson  v,  Gilbert,  86  Tenn. 

shall   answer  the  stated  purposes,  and  464. 

every  of  them  fro  rata^  according  to  BiQe  In  New  York  and  Oonneetlcnt. — 
their  respective  values."  Roberts  v.  In  Nevf  Tork  the  rule  seems  to  be  re- 
Walker,  I  R.  &  My.  751.  This  ruieap-  jected,  so  far  as  the  use  of  the  words 
plies  not  only  to  those  charges  which  "rest  and  residue*'  imply  a  charge;  but 
are  expressly  directed  to  be  paid  out  of  itisA^/(cf  thatthe  legacies  will  be  charged 
the  mixed  funds,  but  to  all  charges  to  where  the  tenn  "auer  paying  debts  and 
which  both  funds  are  liable.  Hawkins  legacies,"  etc.,  is  used.  Lupton  v. 
Wills  ♦290,  *292.  If,  however,  real  and  Lupton,  2john.  Ch.  (N.  Y.)  614;  My- 
personal  estate  be  given  together,  sub-  ers  v,  Eddy,  47  Barb.  (N.  Y.)  264.  See, 
ject  to  charges,  but  the  real  estate  is  not  however,  Hoyt  v.  Hoyt,  85  N.  Y.  142. 
directed  to  be  sold,  the  personal  estate  So  also  it  has  been  held  in  Connecticut 
remains  primarily  liable.  Boughton  v,  that  a  devise  of  the  residue  is  not  suffi- 
Bough  ton,  I  H.  L.  C.  406.  But  a  gift  cient  to  create  a  charge  in  favor  of 
of  general  legacies  without  charging  pecuniary  legacies.  Gridley  v.  An- 
them expressly,  followed  by  a  gift  of  drews,  8  Conn.  i. 

all  the  property,  real  and  personal,  does  But  the  mere  joining  in  one  devise  or 

not  indicate  an  intention  to  charge  the  bequest  of  the  real  and  personal  estate 

legacies.    Reynolds  v.  Reynolds,  16  N.  is  not  of  itself  enough  to  charge  lega- 

Y.  257.    Annuities  charged   upon  the  cies  on  real  estate.    In  all   the  cases 

residuary  real  and  personal  estate  were  some  other  circumstance  has  been  in- 

keld  payable  in  equal  moieties  out  of  volved  leading  to  that  conclusion.    3 

the  real  and  personal  property.     Nash  Jarm.  Wills  &8. 

V.  Cutler,  19  Pick.  (Mass  )  67.  Where  a  will  directs  a  legacy  to  be 

2.  This  is  the  undisputed  rule  of  the  paid  out  of  testator's  estate  by  the  exec- 

JSng-lisk  csLse6.  Jarm.  Wills  *6o4;  Haw-  utors,  and  no  realty  is  devised  to  the 

kins  Wills  '294;    Hassel    v.   Hassel,  2  executor,  payment  will  be  confined  to 

Dick.  527;  Greville  v.  Browne,  7  H.  L.  the    personalty,    and    no  inference  to 

C.  689.  charge  the  realty  can  be  drawn  from  a 

It  has  also  been  followed  in  many  subsequent  residuary    clause    devising 

cases  in  the  United  States.    **The  rule  all  the  remainder  of  testator's  estate, 

in  such  a  case  is  that  where  a  testator  real,   personal   and  mixed,  to  a  third 

gives  several  legacies,  and  then,  without  person.     White  v,  Kauffman  (Md.)»  4 

creating  an  express  trust,  to  pay  them.  Cent.  Rep.  159. 

makes  a  general  residuary  disposition  of  S.  "By  specifically  devising  or  specific 

the   whole  estate,  blending   the   realty  cally  bequeathing  any  part  of  his  prop- 

and  personalty   together  in  one  fund,  erty,  the  testator  intends,  as  between 

the   real  estate  will  be  charged   with  the  objects  of  his  bounty,  to  separate 

legacies;  for  in  such  a  case,  the  -residue'  that  part  of  his  property  from  the  rest, 

can  only  mean  what  remains  after  satis-  and  that  it  should  not  be  subject  to  the 

fying  the  previous  gifts."     Wayne,  J.,  provisions  and  operations  of  his  will." 

in  Lewis  v.  Darling,  16  How.  (U.  S.)  Lord  Manners,  in  Spong  v.  Spong, 

10;     Davis'    Appeal,  83    Pa.   St.   348;  3  Bligh,  N.  S.  84;  Conron  v,  Conron, 

Thayer  v.    Finnegan,   134    Mass.    62;  7  H.  L.  C.  190;  Worth  v.  Worth,  95 

Knotts  V,  Bailey,  54  Miss.  235;  Moore  N.  C.  239. 
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V.  EftiriTABLE  LnVB — 1.  Deflnitiioii. — An  equitable  lien  is  a  right 
not  recognized  at  law,  to  have  a  fund  or  specific  property,  or  its 
proceeds,  applied  in  whole  or  in  part,  to  the  payment  of  a  partic- 
ular debt  or  class  of  debts.* 

The  great  difference  between  the  equitable  and  common  law 
lien  is  that  the  former  is  not  conditioned  upon  the  possession  of 
the  thing  sought  to  be  charged,  while  in  the  latter,  as  we  have 
seen,  this  is  absolutely  essential.* 

2.  Arising  from  Bxpreis  Contraeta. — Every  express  executory 
agreement  in  writing,  whereby  the  contracting  party  sufficiently 
indicates  an  intention  to  make  some  particular  property,  real  or 
personal,  or  fund,  therein  described  or  identified,  a  security  for  a 
debt  or  other  obligation,  or  whereby  the  party  promises  to  con- 
vey or  assign  or  transfer  the  property  as  security,  creates  an 
equitable  Hen  upon  the  property  so  indicated,  which  is  enforceable 
against  the  property  in  the  hands,  not  only  of  the  original  con- 
tractor, but  of  his  heirs,  administrators,  executors,  voluntary  as- 
signees and  purchasers,  or  encumbrancers  with  notice.' 

{a)  Form  and  Nature  of  the  Contract, — If  the  intention  is 
apparent,  the  form  of  this  contract  is  of  small  importance.* 

1.  14  Cent  Law  Jour.  42;  Gladstone  49  N.  Y.  626;  s.  c,  64  N.  Y.  550;  Pinch 
V.  Birley,  a  Meriv.  403;  Ex  parte  Fos-  v,  Anthony,  8  Allen  (Mass.)  536;  Payne 
ter,  2  Story  (U.  S.)  131,  145;  Brace  v.  v.  Wilson,  74  N.  Y.  348;  Bankof  Mus- 
Duchess  of  Marlborough,  2  P.  Wms.  kingum  t;.  Carpenter,  7  Ohio  21;  Dag- 
491.  get  7\  Rankin,  31    Cal.  321;  MonticelTo 

"It  is  simply   a   right  of   a    special  Hydraulic  Co.  v.  Loughrv,  72  Ind.  562; 

nature  over  the  thing,  which  consti-  Kuksey   v.  Means,    ±2   Ala.  426;    Ex 

tutes  a  charge  or  encumbrance  upon  /ar/tf  Wills,  i  Ves.  162;  2  Cox  233;  jB* 

the  thing,  so  that  the  very  thing  itself  parte  Mathews,  2  Ves.  272;  Brown  v. 

may  be  proceeded  against  in  an  equita-  Heathcote,    i   Atk.   160;    Wellesley  v. 

ble  action,  and  either  sold  or  seques-  Wellesley,  4  Myl.  &  C.  561.     See  gen- 

tered  under  a  judicial  decree,  and  its  erally  Assignments,  vol.  i,  p.  826. 

proceeds  in  the  one  case,  or  its  rents  Mortgages  defectively  executed,  and 

and  profits  in  the  other,  applied  upon  which  cannot,  therefore,  be  enforced  at 

the  demand  of  the  creditor  in  whose  law,  are   among  the  express  contracts 

favor  the    lien    exists."    3    Pomeroy's  w4iich  equity  decrees  to  be  a  lien  on  the 

Eq.  Jur.,  $  1233.  property    charged.      See    Eqjjitablk 

2.  Donald  v.  Hewitt,  33  Ala.  534,  Mortgages,  vol.  6,  p.  675. 

547;  Peck  V,  Jenness,  7  How.  (U.  S.)  As  to  the  lien  allowed  by  equity  on 

612,  622;   Colesworth    v.  Stephens,  4  property  not  in  existence, ornot in  pos- 

Hare  185.  session,  see  Future  Acqjjired  Prop- 

There  are  some  liens  which  are  rec-  erty,  vol.  8,  p.  987. 

ognized  both  at  law  and  in  equity,  as  4.  **If  the   transaction  resolve  itself 

the  lien  of  an  attorney  for  his  fees  and  into  a  security,  whatever  may  be    its 

disbursements.     Stewart  v.  Flowers,  44  form,  it  is  in  equity  a  mortgage  [lien]." 

Miss.  513.  Per    Story,  J.,  m  Flagg  v,  Mann,  2 

The    doctrine    of  equitable  liens  is  Sumn.  (U.  S.)  486,  533. 

treated  by  Story  in  his  work  on  Eq.  Bndonement  on  Note  Bpodfyinc  80- 

Jur.,  ^  1215,  as  being  a  branch  of  im-  cnrity. — An    agreement,  endorsed    on 

plied  trusts,  while  Pomeroy  argues  (§  the   back  of  a  note,  that  certain   land 

1234)  that  they  are  at  best  only  analo-  was    to  be  held  as  a  security   for  its 

gous  to  trusts.  payment,  was  decreed  to  be  an  equitable 

8.  3  Pomeroy's  Eq.  Jur.,  §  1235;  Hu-  lien  against  the  property.     Peckham  v, 

sted  V.  Ingraham,  75  N.  Y,  251,257;  Haddock,  36  111. 38;  Chadwickt^.  Clapp, 

Mitchell  V.  Winslow,  2  Story  (U.  S.)  69  111.  119;  Blackburn  v.  Twcedie,  60 

631;    Hale  V.  Omaha  National  Bank,  Mo.  505. 
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{b)  Identification  of  Property. — The  property  intended  to  be 
charged  must  be  clearly  identified  or  described.* 

{c)  Assignment  of  Chose  in  Action.^ — Where  a  part  of  chose  in 
action  is  assigned,  the  assignee  acquires  a  valid  lien  in  equity  upon 

the  debt,  if  the  debtor  consent  to  the  assignment.*     Some  au- 

Attomey'B  Lien  on  Amount  Becoyered.  spective  debts  on  a  given  day  and  in  the 

— An  agreement  that  an  attorney  shall  event  of  nonpayment  by  that  time,  "he 

be  compensated  out  of  a  fund  to  be  re-  hereby  engages  to  sell  so  much  of  his 

covered  creates  a  lien  thereon.     Will-  estate  as  shall  be  found  necessary  for 

lams  V.  Ingersoll,  23  Hun  (N.  Y.)  284;  that  purpose.     Held^  that  this  was   a 

Stanton  v.  Embrey,  93  U.  S.  548;  Fair-  mere  personal  undertaking  on  the  part 

banks  v.  Sargent  39  Hun  (N.  Y.)  588;  of  the  covenantor,  and  that  even  if  it 

Brown    v.   Mayor.    11    Hun    (N.  Y.)  were  not,  it  would  give  the  creditors  no 

21;  Wylie  V.  Coxe,    15    How.  (U.  S.)  specific  lien  on  his  lands.     Berrington 

415.  V,  Evans,  3  Y.  &  C.  384. 

Grant  of  Land  Snbject  to  Support  of  A  mere  promise  by  a  debtor  to  pay  a 

Grantor. — Upon   receiving  a  grant  of  debt  out  of  a  particular  fund  due  him, 

land,  the  grantee  agreed  to  support  and  as  soon  as  he  receives  it,  will  not  oper- 

maintain    the    grantor,    pledging    the  ate  to  give  his  creditor  a  Hen  upon  that 

produce  of  the  land  for  that  purpose,  fund.     Ford   v.  Garner,    15    Ind.   298: 

and  the  whole  fee,  if  the  former  should  Roderick  v.  Grandill,  i  De  G  M.  &  G. 

prove  insufficient.     AWrf  to  be  an  equit-  763;    Burn  v.  Carvalho,  4  \Myl.    &  C- 

able  lien  on  the  land.     Chase  v.  Peck,  690;  Wright  v.  Ellison,  i  Wall.  (U.  S.> 

21  N.  Y.  581.     See   also  Gilson  v,  Gil-  16;  Williams  v.  Ingersoll,    89    N,  Y- 

son.  2   Allen   (Mass.)   115;  Kirksey  v,  508;  Trist   v.  Child,  21  Wall.  (U,  S.\ 

Means,  42  Ala.  426.     In  the  last  case  441;  Christmas  t;.  Russell,  14  Wall.  (U. 

one  half  of  a  cotton  crop  was  pledged  S.)  69;  Dillon  v.  Barnard,  21  Wall.  (U. 

to  the  payment  of  a  certain  note  and  S.)  430;  Rogers  v,  Hosack,  18  Wend. 

held  to  be  a  lien  on  cotton.  (N.  Y.)  310. 

Equitable  Lien  of  Leieor  on  Fnmltnre.  Nor  will  a  promise  to  pay  a  certain 

— A  clause  in  a  lease  reciting,  "and  the  debt  out  of  the  proceeds  of  the  sale  of 

said  lessor  is  to  have  a  lien  on  the  same  certain  property  [cattle]  be  a  sufficient 

[furniture,  etc.]  for  the  faithful  perform-  appropriation  to  create  a  lien  thereon, 

ance  of  this  obligation'*  creates  an  equit-  Cook  v.  Black,  54  Iowa  693. 

able  lien  for  rent  due.  Whiting  v.Eichel-  If  the  rents   and  profits  of  land  are 

berger,   16  Iowa  422.    Other   illustra-  assigned  as  security  for  a  debt,  equity 

tions:  Russell  v.  Haddock,  8  111.  232;  will   hold  this  to  be  alien.     Ex  parte 

Roundell  v.  Breary,  2  Vern.  482;  Dow  Wills,  i  Ves.  162;  2  Cox  233;  Sniith  v. 

V.  Kerr,   i  Speers  Eq.  (S.  Car.)  413;  Patton,    12    W.    Va.   541;  Jackson  v. 

Maulden  v.  Annestead,  18  Ala.  500.  Green,  4  Johns.  (N.  Y.)  186.  The  same 

1.  Identification  of  Property. — Mun-  is  true  of  a  contract  for  the  purchase  of 

day  V.  Munson,  40  Hun  (N.  Y.)  304;  land.    Fessler's  Appeal,  75  ra.  St.  483; 

Drake  v.  Taylor,  6  Blatchf.  (U.  S.)  14.  Fitzhugh  v.  Smith,  62  III.  486;  Purdy  v, 

"It  is  indispensable  to  a  lien  created  Bullard,  41  Cal.  444. 

by  an  equitable  assignment,  that  there  Other  cases  illustrating  the  sufficiency 

should   be  a  distinct  appropriation  of  of  the  appropriation  may  be  seen    in 

the  fund  by  the  debtor,  and  an  agree-  Reed  v.  Galliard,  2  Dessaus.  (S.  Car.) 

ment  that  the  creditor  should  be  paid  5^2;  Taylor  v.  Gibbs,  3  B.  Mon.  (Ky.) 

out  of  it.."     Wright  v,  Ellison,  i  Wall.  316;  Michigan  State  Bank  v.  Gardner, 

(U.  S.)  16;  Morton  v.  Naylor,  x  Hill  15  Gray  (Mass.)  562;  Gibson  v.  Stone, 

(N.  Y.)  583;    Hoyt  V.  Story,  3  Barb.  43  Barb.  (N.  Y.)  291;  Shaver  v.  W.  U. 

(N.  Y.)  262;  Payne  v,  Wilson,  74  N.  Tel.  Co.,  57  N.  Y,  450;  Weymouth  v. 

Y.)j48;  Grinnell  t;.  Suydliam,  3  Sandf.  Boyer,  i   Ves.   416;    Rodick   v,   Gan- 

(N.  Y.)  133;  Burn  v.  CUirvalho,  4  Myl.  dell,  12  Beav.  335;  i  De  G.  M.  &  G. 

&    C.  690;    Watson  v,  Wellington,  i  763. 

Russ.  &  M.  602.  2.  See  also  Assignments,  toI.  i,  p. 

By  an  indenture  executed  by  a  debtor  833,  et  seq.     Compare  Gifts,  vol.  8,  p. 

of  the  one  partj  &nd  certain  scheduled  1322. 

creditors  of  the  other  part,  the  debtor  8.  Rose  v,  Dawson,  i  H.  &  W.  Lead, 

covenanted  that  he  would  pay  the  re-  Gas.  in  Eq.  612. 
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thorities  hold  that  the  debtor  s  assent  is  essential  to  the  validity 
of  this  lien,^  though  it  is  denied  by  others.^ 

Equity  also  gives  partners  a  lien  upon  all  firm  assets  for  the 
discharge  of  partnership  obligations  before  and  in  preference  to 
all  individual  liabilities  of  the  other  members  of  the  firm.* 

3.  Arising  from  Implied  ContractB. — Equity  will  create  a  lien  be- 
tween certain  parties,  although  there  has  been  no  express  con- 
tract, where  it  finds  that  upon  general  considerations  of  justice 
{ex  equo  et  bond)  one  party  should  be  compensated  for  what  he 
has  done  or  suffered.  This  is  sometimes  called  an  implied  con- 
tract, and  is  principally  found  in  the  cases  where  liens  are  given 
for  improvements  made  by  a  joint  owner,  or  for  the  benefit  of 
the  true  owner,  or  by  a  life  tenant  in  completing  improvements 
already  begun.*  Implied  trusts  is  the  general  term  in  equity  for 
the  establishment  of  this  class  of  liens.* 

4.  Equitable  A wigBTnenta— (See  also  Equitable  Assignments). 
— A  lien  may  accrue  to  the  assignee  upon  a  fund,  chose  in  action, 
etc.,  where  there  has  been  a  valid  equitable  assignment  of  the 
property  to  which  the  lien  attaches.®  Where  such  lien  might  be 
held  to  exist,  however,  it  is  evident  that  the  validity  of  the  lien 
is  dependent  upon  the  validity  of  the  assignment.  It  may  prob- 
ably be  safely  stated,  as  a  general  rule,  that  wherever  the  requi- 
sites to  a  valid  equitable  assignment  exist,  a  right  in  the  thing 
assigned,  in  the  nature  of  an  equitable  lien  upon  that  thing,  be- 
comes vested  in  the  assignee.'''  What  constitutes  a  valid  assign- 
ment at  law,^  and  the  essentials  to  equitable  assignments,^  have 
already  been  considered  under  prior  titles ;  the  subject  of  equit- 
able liens  by  equitable  assignment  is  also  closely  allied  to  those 
equitable  liens  which  may  arise  out  of  express  contract,  and  is 

1.  Mandeville  v.  Welch,  5  Wheat.  (U.S.)  441;  Field  v.  Mayor,  6  N.  Y. 
(U.  S.)  277;  Love  V.  Fairfield,  13  Mo.  179;  Richardson  v.  Rus,  9  Paige  (N. 
301;  Burnett  v.  Crandall,  60  Mo.  410.  Y.)  243;  Powell  v.  Jones,  72  Ala.  392. 
See  also  Assignments,  vol.  i,  p.  See  also  Stanton  v.  Embrey,  93  U.  S. 
833.  548;  Dowell  V.  Cardwell,  4  Sawy.  (U. 

2.  Field  v.  Mayor,  6  N.  Y.  179;  Cook  S.)  217. 

V,  Ins.  Co.,  8  How.  Pr.  (N.  Y.)  514;  In   Ex  parte  Souths  3   Si^anst  393, 

Watson    V.    Duke    of   Wellington,    i  Lord  Eldon  observed:  **It  has  been 

Russ.  &  M.  602.    See  also  Blspham's  decided  in  bankruptcy,  that  if  a  creditor 

Eq.  ^  166.  gives  an  order  on  his  debtor  to  pay  a 

5.  See  Partnership.  sum  in  discharge  of  his  debt,  and  that 
4.  See    supra    this    title,  Improve-  order  is  shown  to  the  debtor,  it  binds 

MENT  Liens.  him.    On  the  other  hand,  this  doctrine 

6.  See  Trusts.  Compare  Implied  has  been  brought  into  doubt  by  some 
Trusts,  vol.  10,  p.  i.  decisions  in  the  courts  of  law,  which 

6.  Jones  on  Liens,  ^  43.  Citing-Bum  require  that    the  party   receiving  the 

V.  Carvalho,  4  Myl.   &  Cr.  690;  Fitz-  order  should,  in  some  way,  enter  mto  a 

gerald  v.  Stewart,  2  Sim.  333;  s.  c,  2  contract.    That  has  been  the  course  of 

Russ.  &   Myl.  457;  Lett  v.  Morris,  4  their  decisions  but  is  certainly  not  the 

Sim.  607;  Watson  v.  Duke  of  Welling-  doctrine  of  this  court." 

ton,  I  Russ.  &  Myl.  604,  605:  Malcolm  7.  Jones  on  Liens,  ^^  43-62. 

V.  Scott,  3  Hare  39;  Crowfoot  v,  Gur-  8.  See  Assignments,  vol.  i,  p.  826, 

ney,  2  Moo.  &  Scott  473;  Row  v.  Daw-  •.  Equitable  Assignments,  vol.  6. 

son,  I  Ves.  St.  332;  Ycates  v.  Groves,  P.656;  see  also  Assignments,  vol.  i, 

I  Ves.  Jr.  280;  Trist  v.  Child,  21  Wall.  834. 
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elsewhere  treated  in  this  article.^  Comparison  of  these  titles  will 
indicate  how  intimate  is  their  relation  to  each  other,  and  will  fur 
ther  show  that  it  is  unnecessary  to  repeat  here  the  principles  and 
decisions  elsewhere  set  out,  further  than  has  been  done  in  stating 
the  general  doctrines  at  the  beginning  of  this  paragraph. 

6.  Partnenhip  Liena — (See  also  Partnership;. — Each  partner 
has  a  lien  on  the  firm  assets  as  his  indemnity  against  all  social 
obligations,  and  has  a  right  to  demand  that  all  such  debts  be 
paid  before  any  individual  claims  are  Uowed.  His  lien  also  holds 
for  the  balance  to  which  he  may  be  entitled  after  the  payment  of 
all  firm  debts.* 

6.  Deposit  of  Title  Deedsh--(See  also  Equitable  Mortgages). 
— In  England^  the  deposit  of  title  deeds  as  security  for  a  debt 
creates  an  equitable  lien  on  the  property  described  in  the  deeds 
as  payment  for  that  debt.  The  contrary  is  held  in  most  of 
the  United  States^  although  in  some  States  the  English  doctrine 
obtains.^ 

7.  Equitable  Kortgagei — (See  also  EQUITABLE  Mortgages).—' 
Classes  of  instruments  and  transactions  held  to  constitute  equi- 
table mortgages  have  already  been  explained.^ 

It  is  a  general  doctrine  of  equity  that  where  a  party  for  a  con- 

1.  See  supruy  this  title,  EqpiTABLB  equity  will  give  him  no  relief  until  he 

Liens  Upon  Express  Contract.  has  done  equity  to  his  creditor  by  dis* 

a.  Story's  Eq.  Jur.  (13th  ed.)»i$«674,  charging  the  obligation  which  the  de- 

^5;  see  Partnership.  posit  was  intended  to  secure.    What  is 

Partnanbtp  Liena. — ^This  principle  is  thus  a  pledge  of  the  deeds  themselves 

so  widely  accepted  as   to  scarcely  re-  at  law,  might  be  regarded  in  equity  as 

^uire  citations  in  its   support,  but  the  a  lien  upon  the  land  described  in  the 

-following    cases    may    be    examined:  deeds,    it  would  be  carrying   out  the 

Case  V.  Beauregard,  99  U.  S.  119;  Fitz-  evident   intention  of   the    parties  and 

.Patrick  v.  Flannagan,   106  U.  S.  648;  would   be  in  complete  harmony  with 

Shanks  v,  Klein,  104  U.  S.  18;  Pierce  our  established  system  of  titles,  of  con- 

v.  Jackson,    6  Mass.  342;    Gibson  v*  veyancing  and  of  r^stration,  to  permit 

Stevens,  7  N.  H.  352;  Morganstern  v.  the  mere  deposit  of  title  deeds  as  secu- 

Thrift,  66  Cal.  577;   Roop  v,  Herron,  rity,  without  further  express  agreement, 

15  Neb.  73;   Miller  v.  Price,  30  Wis.  to  create  a  valid  equitable  lien  on  the 

117;   Evans  v.  Bryan,  95  N.  Car.  174;  land,  valid  and  enforceable  between  the 

Dunham  v,  Hanna,  18  tnd.  270.  original  parties,  as  against  the  debtor 

8.  See  EqyiTABLB  Mortgages,  vol.  himself.    To  this  extent    the   lien  cre- 

6,  p.  683.  ated  by  the  deposit  might  be  admitted 

Oonflicting   Deolaioiia  In  tlM  U&ited  in  all  the  SUtes  (Griffin  n.  Griffin,  18 

Btatei.  —  Mr.    Pomeroy    suggests    the  N.J.  Eq.  10^).  On  the  other  hand,  such 

following  distinction  in  reconciliation  a  Uen  operaang  against  third  persons,  as 

of  conflicting  American   decisions  on  grantees  or  encumbrancers ,  even  those 

this  question:  "A  deposit  of  title  deeds  who  have  dealt  concerning  the  prop- 

with  the  creditor  as  security  for  an  in-  erty  with  actual  notice  of  the  deposit, 

debtedness,  even  without  any  accom-  is  an  entirely  different  matter,  and  is 

panying  express   agreement,  certainly  plainly  irreconcilable  with    our  meth- 

means    something;  it  is    not    a  mere  ods    of  conveyancing   and   system  of 

empty  form;  it  creates  some  rieht  both  recording,   and    does  not  constitute  a 

in  law  and  equity.    It  is  a  pledge  of  doctrine    of  American  equity  as  it  is 

the  deeds  themselves^  valid  between  the  administered  in  nearly  all  of  the  States.*' 

parties.    The  depositor  cannot  recover  Pomeroy's  Eq.  Jur.,  {  1266. 

the  instruments  in  a  legal  action  until  4.  See     Equitablk     Mortoaobs, 

•he  has  pidd  the  debt;  and  a  court  of  vol.  6^  p.  675. 
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sideration  s^ees  to  give  certain  security  for  the  payment  of  a 

debt,  the  property,  whether  real  or  personal,  will  be  considered 
as  pledged  for  the  satisfaction  of  such  debt.  The  reason  of  this 
being  that  equity  often  treats  as  having  been  done  that  which 
ought  to  be  done.* 

8.  Corporatioiit— (See  also  Stock  ;  Stockholders).— Creditors 
of  corporations  have  a  lien  on  its  capital  stock,  whether  paid    in 

or  not,  to  secure  all  debts  owing  them  by  the  corporation.* 

1.  See   generally    Eqpirr,    toI.   6^  Thomas  v.  Vonkapff,  6  Gill  &  J.  (Md.) 

p.  705;    Husted  V.  Ingraham,  75  N.  Y.  373;  Vernon  v.  Smith,  5  Bam.  &  Aid. 

aci,  357;  Reed  v,  G^llard,  3  Dessaus.  i;  Uromwell  v.  Brooklyn  Fire  Ins.  Co^ 

(S.  Car.)  553;  Welleslej  v,  Wellesley,  44  N.  Y.  43;  Norwich  F.  Ins.  Co.  tr. 

4  Myl.  &  Cr.  561;   Lyde  v.  Mynn,  4  Boomer,  53  111.  ^43;  b.  c,  4  Am.  Rep. 

Sim.  505;    Seymour  v.  C.  &  N.  F.  R.,  618;  Miller  v.  Aidrich,  31   Mich.  408; 

3^    Barb.    (N.   Y.)   284;    Lanning    v.  Providence    Co.  Bank  v,  Benson,  34 

'Tompkins,  4^  Barb.  (N.  Y.)  308;  Craig  Pick-  (Mass.)  304;  Ames  v.   Richard- 

V,  Leslie,  3  wheat.  (U.  S.)  563;  Hav-  son,  39  Minn.  330;  In  re  Sands  Brew- 

erly  i;.  Becker,  4  Comst.  (N.  V.)  169.  ing  Cfo.,    3  Biss.  (U.  S.)    175;  2  Am. 

Oontraot  to   Traaafer   Property. — In  Lead.   Cas.   £q.    (5th  ed.)    832,    834; 

equity  a  contract  to  transfer  property,  Wheeler  v,  Ins.  Co.,  loi  U.  S.  439. 

given  for  valuable  consideration,  pro-  The  fact  that  the  policy  by  its  terms 

vided  it  is  capable  of  being  the  subject  is  not  assignable  except  by  insurer's 

of  a  decree  for  specific  performance,  consent  is    immaterial.     Cromwell  v, 

passes  it  at  once,  and  the  vendor  be*  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.  43. 

comes  a  trustee  for  the  vendee.    This  Unless  there  is  a  covenant  to  insure, 

rule  applies  to  personal  property  as  well  the  mere  facts  that  the  mortgagor  in- 

as  to  real  estate.    Holroyd  v.  Marshall,  sures  and  the  mortgagee's  ha  vine  a  lien 

10  H.  L.  Cas.  191, 308.  on  the  property,  do  not  give  the  Tatter  a 

Payment  of  Bnoombraiioaf.— Payment  lien  on  the  insurance  money.    Jones  on 

of  encumbrances  under  an  explicit  ver-  Mortgages   (4th  ed.),   §  401;    Ames  v, 

bal   agreement   that    the  encumbered  Richardson,  29  Minn,  jio,  333;  Carter 

property  shall  be  conveyed  to  the  per-  v.  Rockett  Ins.  Co.,  oraige  (N.  Y.> 

son  paying  them,  may  be  ground  for  437;    Nichols  v.  Baxter,  5   R.  I.  401; 

subrogating  him   to   Uie  rights  of  the  Powles  v.  Innes,  11  M.&  W.  10;  Wil- 

encumbrancers  to    the    extent  of  the  son  v.  Hill,  3  Met.  (Mass.)  66;  Colum- 

payment,but  subject  to  such  rights  as  bia  Ins.  Co.  v.  Lawrence,   10  Pet.  (U. 

may  have  arisen  meanwhile,    i^lly  v,  S.)  507;  McDonald  v.  Black,  20  Ohia 

Kelly,  5^  Mich.  30.  185;  Vandegraff  v.   Medlock,  3  Port. 

Complainant,  having  an  indefinite  (Ala.)  380. 
understanding  with  hu  father  in  law,  An  obligation  for  money,  whereia 
that  a  certain  house  and  lot  would  be  obligor  covenants  to  keep  certain  prop- 
conveyed  to  him,  entered  into  posses-  erty  insured  for  obligee^s  benefit,  and 
sion  of  it,  and  in  pursuance  of  that  not  to  create  oUier  liens  thereon,  is  not 
agreement  improvc^l  the  property,  an  agreement  which,  when  broken,  will 
expecting  that  the  title  would  be  give  obligee  an  equitable  lien  on  the 
vested  in  him.  There  being  no  fraud,  premises  for  the  amount  of  the  debt,  in 
these  improvements  were  held  to  con-  absence  of  any  intention  to  create  such 
stitute  an  equitable  Uen  on  the  property,  lien.  Knott  v,  Shephardstown  Mfg. 
which  was  good  against  the  father  in  Co.,  40  W.  Va.  790. 
law's  creditors,  as  the  agreement  was  S.  Jones  on  Liens,  ^  84,  citing 
too  indefinite  to  be  enforced  at  law.  Sanger  v.  Upton,  91  U.  S.  56;  Sawyer 
King  V,  Thompson,  9  Peters  (U.  S.)  v,  Hoag,  17  Wall.  (U.  S.)  610;  Bartlett 
304.  V.  Drew,  57  N.  Y.   587;   Hastings  v, 

OoTMUU&ta  to  Inaiirt. — An  insurance  Drew,  76  N.  Y.  9;  Clapp  v.  Peterson, 

clause  in  a  mortgage  whereby  the  mort-  104  111.  36;  Heman  v.  Britton,  88  Mo. 

sagor  covenants  to  keep  the  property  549;  Gill  v.  Balis,  73  Mo.  434. 

uisured 'for  mortgagee's  benent,  gives  See  generally  Stock;  Stockholdbr. 

the  latter  a  lien  on  the  insurance  money  In  Adler  v.  Milwaukee  Patent  Brick 

in     preference      to     other     creditors.  Mfg.  Co.,  13  Wis.  57,  Dixon,  C.  J.^. 
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Other  classes  of  liens  in  corporation  law,  such  as  the  lien  of 
minority  stockholders  upon  property  sold  to  themselves  by  the 
majority,  and  that  of  stockholders  in  a  fund  specially  deposited 
for  payment  of  a  dividend,  are  treated  elsewhere,*  or  cited  in  the 
notes.* 

9.  Improvement  Liens.' 

10.  Liens  by  Devise.^ 

11.  Enforcement  of  Eqnitable  Liens. — As  equity  has  brought  into 
existence  liens  unknown  to  the  common  law,  it  can  enforce  them 
by  whatever  means  they  will  be  rendered  more  efficacious  of  doing 
justice  to  the  parties  interested.* 

Equity,  as  a  rule,  will  not  lend  its  aid  to  the  enforcement  of  a 
statutory  or  common  law  lien,  there  being  a  sufficient  remedy 
elsewhere,®  but  when  it  becomes  necessary  to  take  cognisance  of 

•observed:  "The  stockholders  being  in  the  aid  of  the  courts,  to  such  exercise  of 
general  free  from  personal  responsi-  it.  If,  therefore,  by  the  wilful  or  stub- 
bility,  the  capital  stock  constitutes  the  born  inaction  of  the  directors  or  stock- 
sole  fund  to  Avhich  creditors  look'  for  holders  the  company  fails  to  meet  its 
the  liquidation  of  their  demands.  It  is  obligations  and  perform  its  duties,  a 
the  basis  of  the  credit  which  is  extended  court  of  equity  will,  on  proper  applica- 
to  the  corporation  by  the  public,  and  a  tion,  afford  the  requisite  relief." 
substitute  for  the  individual  liability  1.  See  Stock;  Stockholdbr. 
which  exists  in  other  cases.  So  far  as  2.  Lioag  of  Ondlton  Upon  Propetty 
creditors  are  concerned,  it  is  r^arded  of  Consolidatod  Oorporationt. —  See 
in  the  law  as  a  trust  fund  pledged  for  Corporations,  vol.  4,  p.  272.  See 
the  payment  of  the  debts  of  the  corpor-  also  Tysen  v,  Wabash  etc.  R.  Co.,  11 
ation. '  Until  they  are  paid  the  stock-  Biss.  (U.  S.)  510;  Ritten  v.  Union  Pac. 
holders  are  postponed;  they  are  only  R.  Co.,  16  Rep.  199;  Cross  v.  B. 
entitled  to  that  which  remains  after  the  &  S.  W.  R.  Co.,  58  Iowa  62.  Compare 
•claims  of  the  creditors  are  extinguished.  United  States  Trust  Co.  v.  New  York 
This  is  as  true  of  the  unpaid  shares  sub-  etc.  R.  Co.,  2|^Fed.  Rep.  800;  Olyphant 
scribed,  or  balances  due  thereon,  as  of  xk  St.  Louis  Ore  etc.  Co.,  28  Fed.  Rep. 
the  amount  which  has  actually  been  729.  See  also  Jones  on  Liens,  §  90, 
paid  in.     Such  unpaid  shares  or  bal-  et  seq, 

ances  are  as  much  a  part  of  the  capital  In  Tysen  v.  Wabash  etc.  R.  Co.,  ix 

stock  as  the  sums  which  have  already  Biss.  (U.S.)  510,  it  was  held  that  where 

been  realized  theron.     Aside  from  the  two  or  more  railroad  companies  con- 

funds  on  hand,  they  often  constitute  the  solidate,  and  part  of  the  consideration 

only  resources  of  the  company.    They  for  the  transfer  of  the  property  of  one 

are  debts  due  to  it,   the  paj^ment   of  of  the  roads  to  the  consolidated  com- 

which  can  be  enforced  by  its  officers,  pany  is  the  payment  by  it  of  certain 

The     delinquent     subscribers    are    its  unsecured  equipment  bonds  issued   by 

debtors,  and  the  directors  are  clothed  the  company  making  the  transfer,  and 

with  authority  to  compel  them  to  pay.  the  consolidated    company    agrees    to 

When  the  company   is   indebted    and  "protect"  such  bonds,  the  bondholders 

other  means  of  meeting  its  liabilites  are  thereby  acquire  an  equitable  lien  on  the 

exhausted,  the  exercise  of  this  authority  property  of  the  consolidated  company 

becomes  a  duty  which  they  are  under  for  the  payment  of  their  bonds, 

the  highest  moral  obligation  to  perform.  8.   See  supra  this  title,  Liens  Upon 

Creditors  are  supposed  to  have  trusted  Real      Property  ;     Improvement 

as  well  to  such  unpaid  subscriptions,  Liens. 

and  to  the  fair  and  faithful  exercise  of  4.   See  supra  this  title.  Liens  Upon 

such  compulsory  power  for  their  pay-  Real  Property;    Lien  by  Devise. 

ment,  as  to  the  funds  actually  paid  in;  6.  Fletcher  v,  Morey,  2  Story   (U. 

and  when  it  becomes  necessary  to  their  S.)  555;  Ridgley  v.  Iglehart,  x  Bland 

-security   or  satisfaction,  they    have    a  (Md.)    540;    Vallette    v,    Whitewater 

legal  right  either  by  the  voluntary  ac-  Valley  Canal  Co.,4  McLean  (U.S.)  192. 

>tion  of  the  proper  officers,  or  through  •.  I>ougla6  v,  Huston,  6  Ohio  156; 
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such  liens,  it  is  governed  by  the  same  rules  of  decision  as  courts 
of  law.^ 

Equity  will  interpose  to  remove  legal  impediments  out  of  the 
way  of  judgment  creditors,  and  thus  assist  in  the  enforcement  of 
a  lien  which  arose  at  law  but  cannot  be  effectively  carried  out 
there* 

The  usual  course  of  enforcing  an  equitable  lien  is  by  a  sale  of 
the  property  to  which  it  is  attached,  this  being  done  under  an 
order  of  court.* 

12.  Miaoellaaeons  Liens. — Equity  will  decree  a  lien  to  exist  be* 
tween  parties  when  the  circumstances  are  such  that  justice  can 
only  be  thus  accomplished.* 

VI.  Attoehet'b  Liehs— (See  also  Attorney  and  Client) — 
1.  Attorney's  General  or  Betaining  Lien — {jx)  In  General. — ^An  at- 
torney has,  at  common  law,  a  general  or  retaining  lien  for  a  gen- 
eral balance  due  him  in  his  professional  employment,  upon  all 
papers  which  come  to  him  by  reason  of  his  professional  char- 
acter, whether  in  the  suit  to  which  the  papers  relate,  or  in  other 
matters.*    This  lien  should  not  be  confounded,  however,  with  the 

Howe  Machine  Co.  v.  Miner,  28  Kan.  was  given  an    equitable  lien    on    the 

441;  Buchan  v.   Sumner,  2  Barb.  (N.  premises,  which  were  ordered  to  be  sold 

Y.)  Ch.  165;  Brinkerhoff  v.  Brown,  4  to  pay  the  same.    Perry  v.  Board  of 

Joiins.  Ch.  (N.  Y.)  671.  Missions,  102  N.  Y.  90.     A  lien   was 

1.  Gladstone  v,  Birley ,  2  Meriv.  401 ;  denied  under  the  following  circum- 
Oxenham  v.  Esdaile,  2  Y.  &  Jer.  500;  stances:  A  contractor  was  employed  to- 
Leeds  v.  Marine  Ins.  Co.,  6  Wheat.  (U.  string  telegraph  wires  for  a  company  at 
S.)  565.  a  g^ven  rate  per  mile,  the  company  fur> 

Where  the  real  estate  bound  by   a  nishing  all  necessary  materials.     Heldy. 

judgment     is    only    a    dry    reversion,  that    the    contractor  had    neither   an 

equity  will  accelerate  payment  by  di-  equitable  nor  common  law  lien.    Bank- 

recting  a  sale,  for  if  it  were  otherwise  crs  &  Merch.  Tel.  Co.  v.  B.  &  M.  Tel. 

the  rents  and  profits  might  never  dis-  Co..  27  Fed.  Rep  1^36. 

charge  the  debt.    Tennenfs   Heirs  v.  Where    a    stepfather   collected    the 

Patton,  6  Leigh  (Va.)   196;   Coutts  v,  wages  of  certain  children  and  used  the 

Walker,  2  Leigh  (Va.)  268;  Burton  t;.  same  in    purchasing  real  estate,  they. 

Smith,  13  Pet.  (U.  S.)  464.  were  given  an  equitable  lien   on  the. 

2.  Smith  V.  Hurst,  10  Hare  30.  See  property  to  the  extent  of  their  wages, 
also  Carver  v.  Peck,  131  Mass.  291;  Boyd  v.  Jones  (Ky.),  2  S.  W.  Rep.  552. 
McDermott  v.  Strong,  4  Johns.  (N.  Y.)  6.  In  addition  to  authorities  cited  in : 
Ch.  687;  Wiggin  v.  Hey  wood,  118  Attorney  and  Client,  vol.  i,  p.- 
Mass.  514;  Husted  v,  Ingraham,  7c  N.  970,  see  also  Hollis  v.  Claridge,  4 
Y.  251;  Hovey  v.  Elliot,  21  Jones  &  S.  Taunt.  807;  Hughs  v.  Mavre,  3  T.  R. 
(N.  Y.)  ^31;  Hale  v.  Omaha  Bank,  49  275;  Howell  v,  Hardine,  8  East  362; 
N.  Y.  626.  McPherson   v.  Cox,    96    U.    S.    ^04; 

8.  Perry  v.  Board  of  Missions,  102  Leszynsky  v.  Merritt,  9  Fed.  Rep.  680; 

N.  Y.  99,  106;  Price  v.  Palmer,  23  Hun  Jones  v.  Morgan,  39  Ga.  310;   Howard 

(N.  Y.)  504.  V,  Osceola,  22  Wis.  453;  Chappell  v. 

4.  The  plaintiff,  at  the  request  and  Cady,  10  Wis.  xix;  In  rtf  Wilson,  12 
consent  of  a  church  committee,  pur-  Fed.  Rep.  235;  Wright  v.  Cobleigh,  21 
chased  property  for  the  bishop's  resi-  N.  H.  339;  In  re  Knapp,  85  N.  Y.  284; 
dence,  the  title  to  which  was  conveyed  Prentiss  v.  Livingston,  60  How.  Pr. 
to  the  proper  board  of  the  church.  The  (N.  Y.)  380;  Hurlbert  v.  Brigham,  56- 
board,  under  due  instructions,  executed  Vt.  368;  Hooper  v.  Welch,  43  Vt.  i^: 
a  morUrage  to  reimburse  and  secure  Hutchinson  t;.  Howard,  15  Vt.  544;  Pat- 
plaintiff  for  advances.  The  mortgage  rick  v,  Hazen,  10  Vt.  183;  Longworth 
was  not  large  enough,  and  the  plaintiff  v.  Handy,  2  Dia.  (Ohio)  75;  Able  v. 

614 


Atton^.                                          LIENS.  Ctanentl  or  BeUinlng. 

attorney's  special  or  charging  lien.*  This  lien  is  confined  to 
debts  due  him  as  an  attorney.* 

The  lien  which  an  attorney  has  upon  papers  in  his  possession 

is  one  in  which  there  is  no  right  of  sale.     He  can  simply  detain 

the  papers,  etc.,  and  his  lien  is  valuable  to  the  extent  he  can 
annoy  his  client.* 

(b)  Lien  on  Moneys  Collected, — An  attorney  has  a  general  or  re- 
taining lien  upon  all  funds  of  his  client  which  he  has  collected 
and  which  are  in  his  hands,  for  the  balance  due  him,  whether  the 
indebtedness  was  incurred  in  the  particular  miitter  from  which 

the  funds  -were  collected,  or  in  other  profe.ssional  employ, 
ment.* 

Lee,  6  Tex.  427;  Casey  v.  March,  30  15  L.  J.,  Exch.  332.  But  every  one  has 
Tex.  180;  Gist  V.  Hanly,  33  Ark.  233;  a  lien  upon  a  specific  deed  or  paper  de- 
Stewart  v.  Flowers,  44  Miss.  C13;  In  re  livered  to  him  to  perform  work  upon. 
Paschal,  10  Wall.  (U.  S.)  483,  493-6;  Hollis  v.  Claridge,  ^  Taunt.  807;  San- 
Bx  parte  Nesbitt,  2  Sch.  &  Let.  279;  derson  v.  Bell,  2  C.  oC  M.  304. 
Griffiths  V.  Griffiths,  2  Hare  592;  Lord  In  England^  if  a  solicitor  retires 
Wormleighton,  i  Jacob  580;  Bozon  v.  from  a  case  of  his  own  motion,  he  maj 
Boland,  4  Myl.  &  C5r.  354,  356;  Ex  parte  be  ordered  to  deliver  up  the  necessary 
Yalden,  L.  R.,  4  Ch.  Div.  129:  Colmer  papers  for  further  hearing,  to  be  re- 
V.  Ede,  40  L.  J.  (N.  S.)  Ch.  105.  turned  to  him  thereafter  subject  to  his 
Extent  of  Attorney's  Baialnlnk  Lien. —  lien.  Colegrave  v.  Manley,  T.  &  R. 
He  has  a  lien  for  a  general  balance  of  400;  Willson  v,  Emmett,  19  Beav.  233; 
accounts  upon  a  bond,  or  note  delivered  Cane  v.  Martin,  3  Beav.  584;  Heslop  v. 
to  him  to  be  foreclosed.  Bowling  Metcalf,  8  Sim.  622;  Griffiths  v. 
Green  Savings  Bank  v.  Todd,  52  N.  Y.  Griffiths.  2  Hare  587. 
489;  Newton  v.  Porter,  5  Lans.  (N.  Y.)  In  Massachusetts,  an  attorney  vol- 
416;  upon  a  negotiable  note  or  town  untarily  withdrawing  from  a  case,  can- 
warrant  to  be  collected.  Howard  v,  not  hold  a  paper  in  his  hands  and  pre- 
Osceola,  22  Wis.  453;  upon  a  life  in-  vent  it  from  being  used  in  evidence 
surance  policy.  West  of  England  until  his  previous  costs  have  been  paid. 
Bank  v,  Batchelor,  51  L.  J.,  N.  S.  Ch.  White  v.  Harlow,  5  Gray  (Mass.)  463. 
199.  To  a  copy  of  a  jud^ent,  but  not  If  the  client  changes  his  attorney,  as 
to  the  judgment  itself.  Wright  t^.  Cob-  he  has  a  right  to  do,  the  attorney  may 
leigh,  21  N.  H.  339;  Baker  v.  Crook,  xi  retain  all  papers  until  his  general  baf- 
Mass.  235;  Hill  T.crinkley,  10  Ind.  102;  ance  is  paid.  Mitchell  v.  Oldfield,  4  T. 
Patrick  v.  Leach,  12  Fed.  661;  s.  c,  2  R.  123. 

McCrary    (U.    S.)    635;    Getchell    v.  S.  Bozon   v,  Bolland,  4   Myl.  &  Cr. 

Clark,  5  Mass.  309;   Ocean  Ins.  Co.  v,  354,  358;   Heslop  v,  Metcalf,  3  Myl.  & 

Rider,  22  Pick.  (Mass.)  210;  Hough  v,  Cr.  1S3;  Colegrave  v,  Manley,  T.  &  R. 

Martin,  i  H.  &  N.  171;  Bozon  v,  Bol-  400;  Brown  v.  Bigley,  3  Tenn.  Ch.  618; 

land,  4  Myl.  &  Cr.  354;  Lann  v.  Church,  In  re  Wilson,  12  Fed.  Rep.  235;  s.  c,  26 

4  Madd.  391;  but  not  upon  his  client's  Alb.  L.J.  271;  Jones  on  Liens,  §  132. 

will      Balch  v.  Symes,  i  T.  &  R.  87;  At  to  IMeputed  Fee. — In  cases  where 

nor     upon     original     court     records,  there  is  a  dispute  as  to  the  amount  to 

Cliiford   v.  Turrill,  2  De  G.  &  Sen.  i.  which  an  attorney  is  entitled,  he  may 

See  also  Heslop  v.  Metcalf,  2  Myl.  &  be  ordered  to  deliver  up  the  papers, 

Cr,  183.  etc.,  upon  the  filing  of  a  bond  to  cover 

1.  See   infra  Attorney's  Charg-  his  costs  and  fees.  Greenfield  v.  Mayor, 
ING  Lien.  28  Hun   (N.  Y.)  320;  Cunningham  v, 

2.  Worrall  v.  Johnson,  2  Jac.  &  W.  Widing,  5  Abb.  (N.  Y.)  Pr.  413;  Mc- 
214,  218;  In  re  Galland,  31  Ch.  Div.  296.  Pherson  v.  Cox,  96  U.  S.  404.     See  also 

To  Whom  tlie  Lien  Sxtende. — It  does  In  re  Attorney,  63  How.  (N.  Y.)  Pr. 

not  extend  to  persons  who  are  not  at-  152;  s.  c,  87  N.  Y.  531;  In  re  Galland, 

torneys,  as  real  estate  agents.     Arthur  31  Ch.  Div.  296;  In  re  Bevan,  33  Beav. 

V,  Sylvester,  105  Pa.  St.  233;  or  a  certi-  439;  In  re  Jewett,  34  Beav.  22. 

ficated     conveyancer.      Steadman     v.  4.  In  addition  to  authorities  cited  in 

Hockley,  15  M.  &  W.  553;  10  Jur.  819;  Attorney  and  Client,    vol.    i,   p.  970, 
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If  the  money  is  paid  by  the  client  for  a  specific  purpose,  as 
to  discharge  a  mortgage,^  or  to  settle  a  suit,^  no  lien  attaches ; 
nor  does  it  attach  to  funds  of  an  estate  for  services  rendered  the 
administrator.' 

A  court  has  full  power  to  decide  disputes  arising  between  at- 
torneys and  their  clients  in  regard  to  the  liens  and  fees  of  the 
former,  and  may  order  the  payment  into  court  of  funds  detained 
by  the  attorney  upon  such  terms  as  will  do  justice  to  both  par- 
ties.* 

2.  Attoniey'B  Spedal  or  Chaigmg  UAH. — ^An  attorney  is  said  to 
have  a  special  or  charging  lien  upon  a  judgment,  and  funds  in 
court  recovered  through  his  exertions,  for  his  taxable  fees  and 
disbursements  in  the  cause,^  in  certain  States,  and    for  costs, 

see  also  Jones  on  Liens,  ^  137;  Bowling  Lamberson,    63    Barb.    (N.    Y.)    297; 

Green  Savings  Bank  V.  Todd,  52  N.  Y.  Barnes   r.  Newcomb,   11    Week.  Dig. 

489;    Longworth     v.    Handy,    2    Dis.  505;  Piatt  v.  Piatt,  42  Hun  (N.  Y.)  659; 

(Ohio)  75;  Diehl  v.  Friester,  37  Ohio  s.  c,  on  Appeal,  12  N.  £.  Rep.  22. 

St.  473,  477;   Cooke   V,  Thresher,    51  4.  Anderson  v.  Bosworth  (R.  I.).  8 

Conn.  105;  Dowling  v.  Eggeman,   47  Ati.  Rep.  330.     See  also  In  re  Aitkin, 

Mich.  171;  Read  v.  Bostick,  6  Humph.  4  Barn.  &  Aid.  47;  Ex  parte  Saatz,  ± 

(Tenn.)  321;  Casey  v,  March,  30  Tex.  Cowen    (N.  Y.)   76;    Grant's  Case,  8 

180;  Kinsey  v,  Stewart,  14  Tex.  457;  Abb.  Pr.  (N.  Y.)  357. 

Able  t/.  Lea,  6  Tex.  427,  431;  Stewart  In  New  Tork^  the  court  ordered  a 

V.  Flowers,  44  Miss.  513,  532;  Lewis  v,  return  of  costs,  collected  by  an  attor- 

Kinealy,  2  Mo.  App.  33;    Hughes   v,  ney  through  mistake,  although  the  ac- 

Marye,  3  Tr.  R.  27c;  Howell  v.  Hard-  tion  was  not  instituted  for  four  years 

ing,  8  East  362;  Wolfe  v,  Lewis,    19  after  the  collection.     Moulton  v.'Ben- 

How.  (N.  Y.)  28;  Fox  V.  Fox,  24  How.  nett,  18  Wend.  (N.  Y,)  586.    See  also 

(N.  Y.)  409;  Hazlett  v.  Gill,  5  Rob.  (N.  Miller  v.  Atlee,  3  Ex.  799;  s.  c,  13  Jur. 

Y.)  611;  Hoffman  v.  Van  Nostrand,  14  431;  Conyers  v.  Gray,  67  Ga.  329. 

Abb.  Pr.  (N.  Y.)   336;   Acker  man.  v.  Where  an  attorney's  lien  is  defeated 

Ackerman,  14  Abb.  Pr.  (N.  Y.)  229;  by  collusion  of  the  parties,  his  proper 

/«  r«  Attorney,  87  N.  Y.  C2 1.    Contra^  course  is    to    proceed    to    trial  in  his 

Pope  V,  Armstrong,  3  S.  &  M.  (Miss.)  client's  name  and   procure  judgnient, 

214.  which  will  be  enforced  to  the  extent  of 

in  Illinois^  it  is  keld^  where  an  at-  his  lien.    Chase  v.  Chase,  65  How.  Pr. 

tomey  collected  money    for  a  client,  (N.  Y.)  306;  Rasquin  t;.  Knickerbocker 

paid  over  to  him  what  was  due  him  and  Stage  Co.,  12  Abb.  Prac.  (N.  Y.)  324; 

retained  a  surplus  that  belonged  to  a  Read  v,  Dupper,  6  T.  R.  361;  Chiap- 

third  party,  that  he  had  no  lien  on  the  man  v.  How,  i  Taunt.  341 ;  Pinder  v, 

portion  remaining,  but  must  look  to  his  Morris,  i  Cai.  (N.Y.)  165;  Welsh  v.  Hole, 

•client  personally.    Lucas  v.  Campbell,  iDoug.  (Mich.)  238;  Graves  v,  Eades,  5 

^  III.  447.  Taunt.  429. 

In    Pennsylvania^    this    lien    exists  When    the  application    is  made  to 

under  the  name  of  a  right  of  defalca-  vacate  such  a  settlement,  the  attorney 

tion.     Irwin    v.   Workman,    3    Watts  should  state  the  amount  of  his  fee,  if 

<Pa.)  357;  Walton  v,  Dickinson,  7  Pa.  agreed  upon,  or  its  value,  if  implied. 

St.  376;  Dubois'  Appeal,  38  Pa.  St.  231;  Day  v.  Bowman,  X09  Ind.  183;  Adams 

Balsbaugh  v,  Frazer,  19  Pa.  St.  95;  Mc-  v.  Lee,  82  Ind.  587. 

Kelvey's    Appeal,    108    Pa.    St.    615;  6.  '* Although  we  talk  of  an  attorney 

Spencer's  Appeal   (Pa.)}  9  Atl.   Rep.  having  a  lien  upon  a  judgment,  it  is  in 

523.  fact  only  a  claim  or  right  to  ask  for  in- 

1.  In  re  Lamer,  20  Week.  Di^.  73.  tervention  of  the  court  for  his  protec- 

2.  Anderson  v.  Bosworth  (R.  I.),  8  tion,  when,  having  obtained  judgment 
Atl.  Rep.  339.  for  his  client,  he  finds  there  is  a  proba- 

S.  Delameter  v,  McCaskie,  4  Den.  bility  of  the  client  depriving  him  of  his 
<N.  Y.)  549;  In  re  Knapp,  8c  N.  Y.  costs."  Mercer  v.  Graves,  L.  R.,  7  Q^  B. 
284,  reversing  8  Abb.  N.  C.  308;  In  re    Cas.  499,  503,  per  Cockburn,  C.  J. 
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counsel  fees  and  disbursements,  in  other  States.^ 

{a)  Statutory  Lien  of  Attorneys. — The  extent  to  which*  an  at- 
torney is  entitled  to  this  special  lien  has  been  regulated  by  statute 
in  many  of  the  States,  a  synopsis  of  the  general  features  of  which 
may  be  found  in  the  notes.* 

"The  Hen  which  an  attorney  is  said  tract,  express  or  implied,  have  liens  upon 

to  have  on  a  judgment  (which  is  per-  the  Judgment.    Officers  for  all    costs, 

haps  an  incorrect  expression)  is  merely  fees,   allowances  to  the  amount  he  is 

ii  claim  to  the  equitable  interference  of  entitled    by    law;     attorneys     to     the 

the  court  to  have  that  judgment  held  amout  fixed  by  contract,  or,  if  none,  to 

•as  security  for  his  debt."    Barker  v.  St.  a  reasonable  compensation.    Purchas- 

Quentin,    12   M.  &   W.    440,  449,  per  ers  of  property  sold  under  execution  on 

Parks,    B.      See    Attorney     and  such  judgments  are  trustees  in  favor  of 

Client,  vol.  i,  pp.  970,  971.  these  liens.     An  attorney  may  within 

The  following  decisions  confine  this  ten  days  file  with  clerk  of  court  a  state - 
lien  to  taxable  costs,  or  such  costs  as  ment  in  writing  signed  by  himself,  stat* 
are  allowed  by  law  to  the  prevailing  ing  that  he  claims  such  a  lien,  where- 
party:  Hogan  V.  Black,  66  Cal.  41;  upon  the  clerk  shall  make  a  memoran- 
Russell  z;.  Conway,  11  Cal.  xoj;  Mc-  dum  thereof  on  the  margin  of  judgment 
Donald  v.  Napier,  14  pa.  89,  108;  Hill  and  upon  executions  issued  thereon. 
V.  Brinkley,  10  Ind.  102;  Nichols  v.  The  lien  is  not  good  against  one  who 
Pool,  89  111.  491 ;  For sy  the  v.  Be v ridge,  makes  payments  on  a  judgment  in  good 
52  III.  268;  Getchell  v,  Clark,  5  Mass.  faith  and  without  notice  of  his  lien. 
309;  Dunklee  v.  Locke,  13  Mass.  525;  This  statute  is  remedial  and  cumula- 
Baker  v.  Cook,  i  x  Mass.  236;  Newbert  tlve,  and  does  not  impair  the  lien 
V.  Cunningham,  50  Me.  231,  236;  Dodd  ^Hinder  the  old  principles,  '*  and  even 
V.  Brott,  I  Minn.  270;  Horton  v.  Cham-  though  no  notice  is  filed,  a  purchaser  of 
plin,  12  R.  I.  550;  Phillips  Stagg,  2  the  judgment  takes  it  subject  to  the 
Edw.  (N.  Y.)  108;  Frissell  v.  Haile,  18  lien.  ^fcCain  v,  Portis,  42  Ark.  402, 
Mo.  18.  408. 

1.  The  cases  extending  this  lien  to  Colorado.— Gen.  Stat.  1883,  ^  85.  "All 
the  attorney's  fee  in  the  cause  wherein  attorneys  and  counsellors  at  law  shall 
the  judgment  was  rendered  (but  not  so  have  a  lien  upon  any  money  or  property 
as  to  cover  a  general  balance  for  in  their  hands,  or  upon  anj'  judgment 
services  rendered  m  other  matters)  are:  they  may  have  obtained  belonging  to 
McCain  7/.  Portis,  42  Ark.  402;  Porter  anj'  client,  for  any  fee  or  balance  of 
V.  Hanson,  36  Ark.  501,  604;  Mx  parte  fees  due,  or  any  professional  services 
Lehman,  59  Ala.  631;  Warfield  v,  rendered  by  them  in  any  court  of  this 
Campbell,  38  Ala.  527,  Moselv  v.  Nor-  State,  which  said  lien  may  be  enforced 
man,  74  Ala.  422;  Central   6..   Co.  v.  by  the  proper  civil  action, 

Pettus,  113  U.  S.  116  (reciting  that  'Dakota. — Comp.  L.  1887,  J  ^70.  An 
such  is  the  law  in  Alabama)\  Andrews  attorney  has  a  lien  for  a  general  balance 
V.  Morse,  12  Conn.  444;  Carter  v,  of  compensation  .  .  .  upon  his 
Davis,  8  Fla.  183;  Carter  v,  Bennett,  client's  money  in  the  hands  of  adverse 
6  Fla.  214;  Wright  v.  Coblelgh,  21  N.  party  in  any  action  in  which  the  attor- 
H.  339,341;  Shapley  v.  Bellows,  4  N,  ney  was  employed  from  the  time  of 
H.  347;  Currier  v.  B.  &  M.  R.  Co.,  37  giving  notice  in  writing  to  such  adverse 
N.  H.  223;  the  point  not  settled  in  party,  which  notice  shall  state  the 
Mississippi,,  Pugh  v.  Boyd,  38  Miss,  amount  claimed  and  in  general  terms 
326,  328;  Hunt  V,  McClanahan,  i  for  what  services;  after  judgment  in 
Heisk.  (Tenn.)  503;  Vaughn  v.  Vaughn,  any  court  of  record,  such  notice  may 
12  Heisk.  (Tenn.)  472,  475;  Walker  v,  be  given,  and  the  lien  made  effective 
Sargeant,  14  Vt.  247;  McDonald  v,  against  the  judgment  debtor,  by  enter- 
Smith,  57  Vt.  502;  Fairbanks  v.  Dev-  ing  the  same  in  the  judgment  docket 
ereux,  3  Atl.  Rep.  (Vt.)  500;  Renick  v.  opposite  the  entry  of  the  judgment 
Ludington,  16  W.  Va.  378.  Ctoorgla.— Code  1882,  ^  1989.    Attor- 

2.  Arkansas. — Digest  1874,  §  3^^^  ^^  neys  have  liens  upon  suits,  judgments 
3626.  Attorneys  and  all  officers  who,  in  and  decrees  for  money  superior  to  all 
pursuance  of  mw,  render  services  in  the  liens  but  tax  liens,  and  no  person  shalj 
recovery  of  any  judgment,  upon  con-  be  at  liberty  to  satisfy  said  suit,  judg- 
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ment  or  aecree  until  the  Hen  or  claim  15.  Attorneys  given  liens  on  judgments, 

of  the  attorney  for  his  fees  is  fully  sat-  in  actions  prosecuted   by    them,  upon 

isfied,  and  attorneys  shall  have  the  same  personal  or  real  property,  legal  costs, 

right  and  power  over  said  suits,  judg-  excepted,  for  the  amount  of   any    fee 

ments  and  decrees  to  enforce  their  liens  agreed  upon,  or  for  a  fair  and  reasona- 

as  their  clients  had  or  may  have,  for  ble  fee. 

the  amount  due  thereon  to  them.  Upon  Kassaohiuettt. — Pub.  Stat.  1882,  p.  913, 
all  suits  for  the  recovery  of  real  or  per-  ^  42.  An  attorney  lawfully  possessed  of 
sonal  property,  and  upon  judgments  an  execution,  or  who  has  prosecuted  a 
and  decrees  for  the  same,  they  have  a  suit  to  final  judgment,  has  a  lien  thereon 
lien  superior  to  all  other  liens  except  for  his  fees  and  disbursements  in  the 
taxes,  which  may  be  enforced  as  liens  cause,  but  this  shall  not  prevent  the 
on  personal  or  real  property  by  mort-  payment  of  the  execution  or  judgment 
gage  and  foreclosure,  and  property  re-  to  the  judgment  creditor  without  no- 
covered  shall  remain  subject  to  said  lien,  tice  of  the  Hen. 

unless  transferred  to  bona  fide  purchas-  An  attorney  has  no  such  lien  as  will 
ers  without  notice.    Notice  of  this  lien  prevent  his  client  from  settling  the  ac- 
ts to  be   filed   by   an   attorney   within  tion  before  judgment  without  his  con- 
thirty  days  after  recovery  of  judgment,  sent.    Simmons  v.  Almy,  103  Mass.  35. 
•   Indiana.— Rev.  Stat.  i$88,  ^  5276.  At-  Michigan.— How.    An.  Stat.   1882,    ( 
tomeys  are  g^ven  Hens  for  their  fees  on  7710.     Set  offs   are  not  allowed   as  to- 
any  judgment  rendered  in  favor  of  any  so  much  of  the  first  execution  as  may 
person  employing  them  to  obtain  the  be  due  to  the  attorney  for  his  taxable 
same.    Notice  at  time  judgment  is  ren-  fees  and  disbursements, 
dered  fs  to  be  entered  upon  the  docket  A  judgment  assigned  by  a  client  to 
where  the  judgment  is  recorded,  stating  his  attorney  in  compensation  for  services 
intention    to    claim    a    lien     and    the  cannot  be  set  off.     Wells  v,  Elsam,  40- 
amount  of  the  same.  Mich.  218. 

The  day  following  the  entry  of  judg-  Mlnn«aota.— Gen.  Stat.  1878,  p.  866,  f 

ment  is  a  reasonable  time  within  which  16.  An  attorney  has  a  lien  for  his  com- 

to  enter  notice  of  lien,  provided  rights  pensation  upon  money  in  the  hands  of  the 

of  third  parties  have  not  intervened,  adverse  party  in  an  action  in  which  the 

Blair  v,  Lanning,  61  Ind.  499;  Day  v,  attorney  was  employed  from  the  time 

Bowman,  to  N.  E.  Rep.  126.  of  giving   notice  of  the  lien  to    that 

Iowa. — Rev.  Code  1080,  ^  215.  (Same  party,  and  upon  a  judgment,  to  the  ex- 
provision  as  Dakota,  ante).  Where  ten tW  the  costs  included  therein,  or  if 
the  right  to  set  off  a  judgment  recov-  there  is  a  special  agreement  to  the  ex- 
ered  in  one  action,  against  that  recov-  tent  of  the  compensation  specially 
ered  in  another  between  the  same  par-  agreed  upon  from  the  time  of  giving- 
ties,  arises  before  notice  of  the  lien  is  notice  to  the  party  against  whom  the 
given,  the  right  of  set  off  is  superior,  judgment  is  recovered.  This  Hen  is. 
Hurst  V.  Sheets,  21  Iowa  501.  subordinate  to  tiie  rights  existing  be- 

For  other  decisions  on  this  statute  see  tween  parties  to  the  action  of  proceed- 

Myers  v.  McHugh,  16  Iowa  335;  Ca-  ing. 

sar  V,  Sargeant,  17  Iowa  317;  Fisher  v.  A  notice  of  this  lien  for  implied  com- 

Oskaloosa,    28    Iowa    381 ;  Phillips  v,  pensation,  if  it  fairly  inform  the  party 

Germon,  43  Iowa  ioi;Cro8s  v.  Ackley,  that  a  lien  is  claimed,  its   nature  and 

40  Iowa  493;  Smith  v.  R.  Co  ,  56  Iowa  character  and  upon  what  it  is  sought  to 

720;  Brainard  v.  Elwood,  53  Iowa  30.  be  enforced,  is  not  defective  for  failing 

Kansas. — Comp.  L.  1S81,  p.  114,  ^  8.  to  state  the  amount.    Crowley  v,  Le 

Attorney  has  a  lien  for  general  balance  Due,  21  Minn.  4x2. 

upon  money  due  to  his  client,  and  in  the  Montana.-~Comp.  L.  1888,   p.  623,  ^ 

hands  ofthe  adverse  party  in  an  action  or  116.     Attorneys  have  Hens  on   judg- 

proceeding  in  which  the  attorney  was  ments  which  they    have  obtained  for 

employed,    from    the    time    of  giving  fees,  or  balance  of  fees  due  or  to  become 

notice  ofthe  lien  to  that  party.  due  for  any  professional  service  ren- 

An  attorney*s  lien  under  this  statute  dered   in  the  State;  the  Hen  attaches 

may  be  created  when  the  only  claim  in  from  commencement  of  action  or  per- 

suit  is  one  for  damages  for  personal  in-  formance  of  services,  and  includes  rea- 

juries,  unliquidated   and  undetermined  sonable   fees.     Notice    to  be  filed    in  ^ 

by  judgment  or  verdict.    Kan.  P.  R.  v,  clerk's  office    where  judgment  is  ob- 

Thatcher,  17  Kan.  92.  tained  within  three  days  after  entry  of 

Kentucky. — Gen.  Stat  1873,  p.  149,  {  final  judgment. 

618 


Attorn^.                                          LIENS.  Spedal  or  Gharging: 

Unless  the  statute  gives  the  attorney  a  lien  for  his  compensa- 
tion from  the  commencement  of  the  action,  as  in  New  York} 
there  is  no  rule  of  law  which  prevents  parties  from  settling  the 
action  between  themselves  and  thus  defeating  the  lien,  for  it  does, 
not  attach  until  judgment  is  rendered  and  entered.*    Where  the 

Hobraika. — Comp.Stat.  iS87,p.S2.  An  1044.     (Same  provision  as  in  Minne- 

attorney  has  a  lien  for  a  general  bal-  sota^  ante.) 

ance  upon  monej  in  the  hands  of  the  Virginia. — Code   1887,  f$  3201,  3202 

adverse  party  in   any   action   or  pro-  Attorney    entitled    to  fee  to    amount 

ceeding  in  which  attorney  is  employed  clerk  is  authorized  to  tax  in  the  bill  of 

from  the  time  of  giving  notice  to  adverse  costs  in  the  suit;  contract  for  greater 

party  of  the  lien.  sum  is  permitted  and  may  be  recovered 

Hew  York. — Code  Civ.  Proc.  1881,  §  from  client.  Court  cannot  make  decree 
66.  From  commencement  of  an  action  or  order  allowing  fee  to  counsel  to  be 
or  the  service  of  an  answer  containing  paid  out  of  money  or  property  under 
a  counterclaim  the  attorney  who  ap-  control  of  court,  unless  the  claim  there- 
pears  for  a  party  has  a  lien  upon  his  for  be  stated  in  the  bill,  petition  or 
client's  cause  of  action,  or  counter-  other  proceeding,  of  which  parties 
claim,  which  attaches  to  a  verdict,  interested  shall  have  due  notice,  or 
report,  decision  or  judgment  in  his  cli-  notified  in  writing  that  application  for 
ent's  favor,  and  the  proceeds  thereof  in  such  decree  will  be  made, 
whosesoever  hands  they  may  come;  and  .  Creditors  have  no  legal  right  to  be 
cannot  be  affected  by  any  settlement  reimbursed  by  their  debtors  for  counsel 
between  the  parties  before  or  after  fees  contracted  by  them.  Gurnee  v.. 
judgment.  Bausemer,  80  Va.  867. 

It  is  not  necessary  to  g^ve  notice  of  Wyoming  Territory. — Rev.  Stat.  1887,. 

this  lien.    Murray   t^.  Tibson,  22  Hun  ^  138.     (Same  provision  as  Nebraskay 

386;  Goodrich  v,   McDonald,  41  Hun  ante.) 

235.  Wasblngton.— Code  1883,  ^  3286.  At- 

As  no  new  remedy  is  provided   for  torney  has  a  lien  for  his  compensation, 

the  enforcement  of  tliis  lien,  in  order  to  whether  specially  agreed  upon  or  im> 

make  it  available  in  case   of  a  settle-  plied,  upon  money  in  the  hands  of  the- 

ment  before   judgment,   the  attorney,  adverse  party  in  any  action  in  which 

while  he  need  no  longer  prove  fraud  or  the  attorney  was  employed,  from  time 

collusion,  must  still  go  on  with  the  liti-  of  notice  to   that    party,  and   upon  a 

gation  until  judgment,  which  is  to  be  judgment  to  the  extent  of  the  value  of 

perfected  for  costs  only.     McCabe  v,  his  services  in  the  action,  or  to  the  ex- 

^ofg)  ^   How.  Pr.  (N.  Y.)  489;   s.  c,  tent  agreed  on  as  compensation,  front 

60  N.  Y.  488.  time  of  filing  notice  of  such  lien  with 

The  attorney  should  proceed  to  col-  the  clerk  of  the  court  where  judgment 

lection  of  the  judgment,  to  the  extent  of  was  rendered.    The  notice  to  be  filed 

the    lien,  in  the  name  of  his    client,  with  the  papers  in  the  suit  and  entered 

Palmer  v.  Van   Orden,  64  How.  Prac.  in  execution  docket,   showing   claim- 

(N.  Y.)  79;  TuUis  V.  Bushnell,  65  How.  ant's  name,   the  amount  and   date  of 

Pr.  (N.  Y.)  465;  Goddard  v.  Trenbath,  filing. 

24  Hun  (N.  Y.)  182.  1.  See    New    Tork,  Statutory  Lien, 

Costs  recovered  belong  to  the  client  supra, 

and  not  to  the  attorney.     Wheaton  v,  2.  In  addition  to  authorities  cited  in 

Newcombe,  48  J.  &  S.  (N.  Y.)   215;  Attorney  and  Client,  vol.  i,  p.  971. 

Stow  t;.  Hamlin,  11  How.  Pr.  (N.  Y.)  See  also  Brunsdon  v.  Allard,  2  E,&  E. 

452;  Garr  V.  Mairet,  i  Hilt.  (N.  Y.)  498;  19;  Sullivan  v.  Pearson,  4  L.  R.,  Q^B. 

Bartle  v,  Gilman,  18  N.  Y.  260;  Van  153;  The  Hope,  8  P.  D.  144;  s.  c,  52 

Every  v.  Adams,   10  J.  &  S.  (N.  Y.)  L.  J.  P.  63;  49  L.  T.  148;  32  W.  R.269; 

126.  5  Asp.  M.  C.   126;  Barker  v.  Quentin^ 

The  value  of  the  services  may  be  12  M.  &  W.  441,451;  Moseley  v.  Nor- 

determined  by  the  court  at  special  term,  man,  74  Ala.  422;  Wright  i;.  Wright^ 

by  a  referee  or  by  a  jury  passing  upon  70  N.  Y.  96;  Wells  v.  Hatch,  43  N.  H. 

an  issue  sent  to  it.    In  re  Knapp,  85  246;  Weed  v,  Boutelle,  56  Vt.  570,  578; 

N.  Y.  285.  Averill    v,  Longfellow,    66    Me.  237; 

Oregon. — Hill's    An.   Laws    1887,    §  Pulver  v.  Harris,  52  N.  Y.  73;  Sim- 
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settlement  can  be  proven  to  be   fraudulent  and  collusive,  the 

court  will  protect  the  attorney's  rights,* 

3.  Set  Off. — The  question  as  to  whether  an  attorney's  lien  can 
be  defeated  by  allowing  the  judgment  debtor  to  set  off  against 
the  judgment  upon  which  the  lien  is  claimed,  a  previous  judg- 
ment which  he  holds  against  the  judgment  creditor  is  one  on 
which  the  authorities  are  in  conflict,  the  greater  number,  how- 
ever, allowing  the  set  off.* 

inons  V.  Almy,  103  Mass.  53;  Nelson  v.  will    not    protect  a  judgment  debtor. 

Wilson,    6    Bing.    568;    Eberhardt    v,  Howard  v.  Osceola,  22  wis.  433;  citing 

Schuster,  xo  Abb.  (N.  Y.)  N.  C.  374,  Chapman  v.  How,  i  Taunt  341:  Ras- 

391.  quin  V.  Knickerbocker  Sti^  Co.,  at 

1.  **If  a  conspiracy  between  the  plain-  How.  Pr.  (N.  Y.)  393;  Read  tr.  Dup- 

tiff  and  the  defendant  to  defraud  the  per,  6  Term  361. 

attorney   of  his  costs  is  clearly  made  8.  See  Attorney  and  Client,  vol. 

out,  the  court  will  interfere  to  prevent  i,  p.  97a. 

it."    Brunsdon  v,  Allard,  a  E.  &  £.  19,  Tlw  fl«t  Off  Is  aUowed  inr-Alabamu 

37;  s.  c,  28  L.  J.,  Q^  B.  306,  309;  Dietz  — (by  statute)  Code  1876,  §  2993. 

v,  McCallum,  44  How.  Pr.  (N.  Y.)  493.  Connecticut, — Benjamin  v.  Benjamin, 

Plaintiff  recovered  a  verdict  against  17  Conn.  no. 

defendant  for  personal  injuries.     The  Illinois, — ^As  an  attorney  has  no  Hen 

former's  attorney  informed  defendant's  on  the  judgment  here  for  nis  fees,-  there 

attorney  that  he  had  a  balance  for  costs  is  no  objection  to  the  set  off  being  al- 

<iue  him  and  had  a  lien  for  the  same  lowed.    Nichols  v.  Pool,  89  111.  491. 

upon  the  verdict  recovered.     A    new  Iowa. — Watson  v.  Smith,  63    Iowa 

trial  was  granted,  and  the  plaintiff  and  228,  foltotxiing  Tiffany  v,  Stewart,  60 

defendant,  without    the    knowledge  of  Iowa  207. 

their  attorneys,  settled  the  case.    It  was  Kansas,  —  Turner  v,  Crawford,   14 

Jield  that,  there  being  no  existing  fund  Kan.  499,  overruling  Leavenson  v,  La- 

or  security  upon  which  the  attorney's  fontaine,  3  Kan.  523. 

lien  could  attach,  the  defendant  was  not  Maryland. — Levy   v,  Steinbach,  43 

obliged    to    pay    plaintiff's    attorney's  Md.  212. 

costs,  as  the  settlement  was  not  shown  Ne-w    Torh. — Prior  to  act  of  1879, 

to  be  fraudulent.     Sullivan  v,  Pearson,  Code  Civ.  Proc.,  §  66,  the  set  off  was 

4  L.  R.,  Qj,B.  Cases  153.  allowed.     Davidson  v.  Alfaro,  16  Hun 

The  fraud  must  be   clearly    shown.  353  (now  denied  by  statute.  Code  Civ. 

Parker  v,  Blighton,  32  Mich.  266;  Jones  Proc.,  ^  66). 

T.  Morgan,  39  Ga.  310;  Clark  v.  Smith,  Tennessee, —  Wright  v,   Duffield,   2 

^  M.  &  G.  1051;  Jackson  rt,  Clopton,  Baxt.  218. 

66  Ala.  29;    Hutchinson  v,  Pettes,  18  Texas, —  Wright    v,  Treadwell,    14 

Vt.614.  Tex.  255. 

The  fact  that  an  attorney  has  a  lien  Vermont. — Fairbanks  v,  Devereaux, 

on  a  judgment  rendered  in  the  court  58  Vt.  359;  s.  c,  3  Atl.  Rep.  500. 

below,  is  no  reason  why    the   parties  Wisconsin, — Bosworth   v,   Tallman, 

should    not    dismiss  the   case    in    the  66  Wis.  533;  s.  c,  29  N.  W.  Rep.  542. 

United  States  supreme  court.    Piatt  v.  Federal  Ck>iizti. — ^The  federal  courts 

Jerome,  19  How.  (U.  S.)  384.  of     this     country     adopt    the     same 

**The  court  will  not  enforce  an  agree-  rule.    See  Bank  of  Winterset  v.  Eyre, 

ment  to  dismiss  an  action,  if  there  ap-  8  Fed.  Rep.  733;  s.  c,  3  McCrary  (U. 

pears  to  be  any  fraud  or  want  of  good  S.)  175. 

faith  towards  the  attorney,  or  collusion  fl«t  Off  Hot  Allowed.-— The  existence 

to  defeat  his  claim  for  his  fees  and  dis-  of  an  antagonistic  judgment  is  not  al- 

bursements."      Young  v.  Dearborn,  27  lowed  to  be  set  off  so  as  to  defeat  the 

N.  H.  324;  citing  Jones  v,  Bonner,  17  attorney's  lien  in 

L.  J.  Ex.  343;  Lake  v.  Ingham,  3  Vt.  Florida, -—CBTXer  v,  Davis,  8  Fla.  18^. 

Rep.    149;    Tenbroeck    r.    Dewitt,   10  Indiana. — Adams    v.    Lee,  82   Ind. 

Wend.  (N.  Y.)  617.  587. 

Where  a  settlement  is  made  with  in-  Kentucky. "^The  set  off  is    not   al- 

tent  to  defraud  the  attorney,  the  absence  lowed  by   statute.    Civ.  Code,  §  407; 

of  actual  notice  of  the  attorney *s  lien  Robertson  v,  Shutt,  9  Bush  639. 
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If  the  judgment  creditor  assign  the  judgment  to  the  attorney 
in  payment  for,  or  as  collateral  to  secure  his  fees,  the  set  off  of 
a  previous  judgment  between  the  same  parties  will  not  be  allowed 
to  prejudice  the  attorney's  claim.^ 

4.  Attaohment  of  Judgment  and  Inaolvenoy  of  Client — The  lien 
which  an  attorney  has  upon  a  judgment  for  money  is  superior  to 
that  of  a  subsequent  attaching  creditor  *  but  not  to  an  assign- 
ment made  prior  to  the  commencement  of  the  suit.*  It  is  not 
prejudiced  by  the  insolvency  or  bankruptcy  of  his  client,*  the 
same  rule  prevailing  in  equity  as  in  law.* 

Remedies  for  Enforcing  an  Attorney  s  Lien. — An  attorney  is  re- 
garded as  an  equitable  assignee  of  the  judgment  to  the  extent  of 
his  lien  and  possesses  rights  to  enforce  it  co-extensive  with  those 
of  his  client,  and  may  institute  proceedings  in  his  client's  name 
to  assert  his  rights.* 

vn.  ICabitixe  Lienb. — See  Maritime  Liens. 

Vm.  D18CHABGE  AHD  Waiveb  of  Lebns — 1.  In  General. — The 
methods  and  acts  which  are  held  to  waive  or  discharge  liens  have 
been  treated  under  the  different  classes  of  liens,  to  which  refer- 
ence is  made,  and  a  summary  only  of  these  methods  will  be  found 
in  the  notes.'' 

Maine. — Disallowed  by  statute  to  de-  win  v.  Gibson,  3  Atk.  719;  Ex  parte 

feat  the  lien.     Rev.  Stat.  1883,  p.  735,  $  Price,  2  Yes.  Sr.  407. 

28;  Stratton  v.  Hussey,  62  Me.  286.  6.  Newbert  v.  Cunningham,  50  Me. 

Massachusetts. — Ocean    Ins.  Co.    v,  231;   Hobson  v.   Watson,  34   Me.  20. 

Rider,  22  Pick.  210.  The  action  thus  brought  by  the  attor- 

Michigan. — Governed  by  statute  as  ney  should  not  be  in  his  own  name  but 

in  Maine.  An.  Stat.  1882,  \  7710;  Kin-  in  that  of  his  client.    Adams  v.  Fox,  40 

ney  v»  Robertson,  29  N.  W.  Rep.  86.  Barb.  (N.  Y.)  442. 

Nebraska. — Bower  v.  Clark,  3  Neb.  7.  Carriers. — A    carrier    waives    his 

161.  lien  for  charges  by  surrender  of  pos- 

New  Hampshire. — Currier  v.  B.  &  session  of  the  goods.    A  lien  being  a 

M.  R.,  37  N.  H.  223.  right  to    hold,   this    parting  with   the 

NeTia  Torh. — Since  1879,  under  Code  holding  is   the  most  common  and  ef- 

Ctv.    Proc.,  4  66,  the    set  off   is   not  fective  method  of  destroying  all  Hens, 

allowed  to  defeat  the  lien.    Naylor  v,  as  it  is  an  abandonment  of  this  right. 

Lane,  66  How.  Pr.  400.  and  a  declaration  of  intention  to  look 

Ohio. — Diehl  v.  Friester,  37  Ohio  St.  to  the  party  personally  for  the  amount 

i6i.  claimed,  and  not  to  the  property  itself. 

1.  Attorney  and  Client,  vol.  i,  As  to  what  is  construed  to  be  such  a 

p.  972;  Rice  V.  Garnhart,  35  Wis.  282.  parting  with  possession,  see  supra,  this 

See  also  Taylor  v.  Williams,  14  Wis.  title,    Carriers*    Liens.     See     also 

155;  Rooney  v.  Second  Ave.  R.  Co.,  18  Freight,  vol.  8,  p.  978. 

N.  Y.  386;  Ely  V.  Cooke,  28  N.  Y.  Corporation. — A  corporation  loses  its 

365.  lien  upon  its  members'  stock  for  any 

8.  Damron    v.    Robertson,    12    Lea  debt  owing  it  by  the  member,  when  it 

(Tenn.)  372;  Moule  v.  Dark,  5  Madd.  permits  the  stock  to  be  transferred  to 

462;  Weed  t;.  Boutelle,  56 'Vt.  570.  other  parties.    (See    Stock;   Stock- 

8.  Weed  v.  Boutelle,  56  Vt.  570.  holder.) 

4.  Attorney  and  Client,  vol.  i,  Factors.— Factors  lose  their  Hens  by 
p.  970.  In  addition  to  authorities  there  parting  with  possession,  or  by  receiv- 
cited  sec  Cooke  v.  Thresher,  51  Conn,  ing  the  property  with  notice  that  others 
105;  In  the  matter  of  Bailey,  Receiver,  have  claims  upon  it.  (See  supra,  this 
66  How.  Pr.  (N.  Y.)  6a;  Moore  v.  title,  Lien  of  Factors.  See  also 
Taylor,  40  Hun  (N.Y.)  56.  Commission  Merchants,  vol.  4,  p.. 

5.  Moule  V.  Dark,  5  Madd.  463;  Tur-  337.) 
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2.  EfEeot  of  Taking  Seonrity. — ^The  effect  of  taking  security  upon 
a  lien  is  a  matter  upon  which  the  courts  have  not  agreed,  the  bet- 
ter opinion  being  that  such  an  act  is  presumptive  of  a  waiver 

of  the  lien,  but  may  be  shown  to  have  been  given  with  other 
intentions.^ 

Inn  Keepers. — Inn  keepers'  liens   are  1.  Cordova  v.  Hood,  17  Wall.  (U. 

like  all  other  common  law  liens,  pre-  S.)  i;  Angus  v,  McLachlen,  23  Ch.  D. 

served  only  by  possession  of  the  articles  330;    Campbell  v.  Baldwin,  2  Humph, 

on  which  the  lien  is  claimed.  Of  course  (Tenn.)      248,      258;       Marshall      v. 

fraudulent  removal  of  goods  from   an  Christmas,    3    Humph.    (Tenn.)    616; 

inn  will  not  defeat  this  lien.     See  Inns  Mims    v.    R.     Co.,    3     Kelly      (Ga.) 

AND  Inn  Keepers,  vol.  xi,  p.  47.  333;     Parker     v,     Sewell,     24     Tex. 

Landlord  and  Tenant. — A   landlord*s  23S;  Thames  v.  Caldwell,  60  Ala.  644; 

statutory  lien  upon  his  tenant's  prop-  Griffin  v,  Blanchar,  17  Cal.  70;  Ledos 

•ertv  for  rent  is  lost  when  the  tenant  v,  Kupfrian,  28  N.J.  Eq.  161;  Diblee  v. 

«ells  that  property  to  a  bona  fide  pur-  Mitchell,  xc  Ind.  435;  Stroud  v.  Alli- 

<chaser.     Grant  t'.   Whitwell,  9  Iowa  son,  35  Art.  100;  Winter  v,  Anson,  3 

152;  Nesbitt  V.  Bartlett,  14  Iowa  485;  Russ.    488;      Lagow    v.    Badollet,    i 

Scaife  V.  Stovall,  67  Ala.  237.  Blackf.    (Ind.)    416;     Van    Doren    v. 

If  he  permits  the  tenant  to  remove  Todd,  2  Green  (N.  J.)  397. 
the  crop,  he  does  not  necessarily  lose  TaUnir  Bacurity  Hot  a  Wairer  of  Lien, 
his  lien,  especially  if  the  property  is  — ^The  following  have  been  held  not  to 
«old  to  one  who  knew  where  it  was  be  such  a  taking  of  security  as  to  nec- 
raised.  Watt  v.  Scofield,  76  111.  261;  essarily  discharge  the  lien:  A  bill  of 
Volmer  v.  Wharton,  34  Ark.  691;  exchange,  this  being  only  a  mode  of 
Kennard  f.  Harvey,  80  Ind.  37;  payment.  Grant  v.  Mills,  2  Ves.  &  B. 
Lamotte  v.  Wisner,  51  Md.  543.  As  306.  The  surrender  of  a  bond  and  taking 
to  waiver  of  a  lien  on  crops,  see  Cole-  an  order  which  is  not  accepted.  Kin- 
sman t;.  Silar,  74  Ala.  435;  Tuttle  v,  sey  v,  Williams,  3  GratL  (Va.)  265. 
Walker.  69  Ala.  172.  Receiving  a  certificate  of  deposit  which 

If  the  lease  is  surrendered  and  ac-  is  not  paid.     Minns  v.  Macon,  3  Kelly 

cepted,  the  lien,  of  course,  is  at  an  end,  (Ga.)   333.     Nor  by  making    a    third 

but  a  partial  surrender  does  not  destroy  person  vendee,  or  payee  of  a  note  not 

the  lien  as  to  the  remainder.    Peters  v,  given  for  the  purchase  money.     Pink- 

Newkirk,  6    Cow.  (N.   Y.)    103.    See  ham  v,  Collard,  13  Tex.  337;  Ellis  v, 

Landlord    and    Tenant;     Crops,  Singletard,    45    Tex.    308;     Irwin    v, 

vol.  4,  p.  901 ;  Rent.  Gardner,  50  Tex.  48.    Nor  by  the  re- 

Lirery  Stable  Keepers. — Livery  stable  newal  of  an  old  note  with  a  new  one 

keepers  lose  their  lien  when  the  horse  including  interest.     Irwin  v.  Gardner, 

or  other    animal    is    delivered    to    its  50  Tex.  48.    Nor  by  accepting  a  check 

owner.     See  Livery  Stable  Keep-  which,  when   presented,  is    not  oaid. 

ERS.  Honore  v.  Blackwell,  6  B.  Mon.  (fCy.) 

Vendor  and  Purchaser. — Seller's  lien  67.    Nor  by  accepting  a  mortgage  upon 

for    purchase  money  is  destroyed  by  the  same  property  on  which  the  lien  is 


«ny  inconsistent^  agreement,  as  allow-    claimed.     Roberts   v.    Wilcoxson,    ^6 

rk.  355;  Franklin  v.  Meyer,  36  Ark. 
IN   Transitu;    Vendor   and    Pur-    96.    Nor  (a  landlord's  lien)  by  taking 


ance  of  credit.    See  Sales;  Stoppage    Ark.  355;  Franklin  v,  Meyer,  36  An 


chaser.  obligation  of  a  third  party  voluntarily 

Warehoaseinen    and    Wbarflngers. —  given.    Block  v,  Latham,  63  Tex.  414. 

Warehouseman's    lien    is    abandoned  See  also  King  v.  Blackmore,  72  Pa.  St 

-when  the  property  to  be  charged  is  de-  34^7;  s.  c,  i^  Am.  Rep.  684.    Recovery 

livered  to  its  owner.    Also  when  he  as-  61  personal  judgment  will  not  defeat 

«erts  title  to  the  goods.    Boardman  v,  the  right  to  distrain  for  rent.    Shets- 

Sill,  I  Camp.  410,  n.  or  by  disclaiming  line  v.  Keemle,  i  Ashm.  (Pa.)  39.    A 

to  have  any  lien  when  it  is  his  duty  to  tender,  in  order  to  discharge  landlord's 

•assert  it.    Blackman  v.  Pierce,  23  Cal.  lien,  must  be  kept  good  by  payment  of 

509.    See  Warehousemen;  Wharf-  money  into  court.    Bloom  v.  McGhee, 

iNGERS.    See  also  Munson  v.  Porter,  38  Ark.  329;  Hamlett  v,  Tallman,  30 

63  Iowa  4C3;    Picquet  v.    McKay,  a  Ark.    505.      Nor   is    a   vendor's    lien 

Biackf.  (Ind.)  465.  waived  by  taking  a  promissory  note 
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There  are  decisions,  however,  which  hold  that  the  receiving  of 
additional  or  collateral  security  is  a  waiver  of  the  lien.^ 

The  acceptance  of  a  note  or  bill  is  not  such  an  unqualified 
waiver  of  lien  as  to  prevent  stoppage  in  transitu  where  the  ven- 
•dee  proves  insolvent.* 

Generally,  a  mechanic's  lien  is  not  waived  or  abandoned  by 
accepting  other  security,  such  as  a  promissory  note.* 

3.  Agmments  Inoonsistent  with  the  Lien. — If  the  party  claiming 
the  lien  has  made  an  agreement  inconsistent  with  the  lien  given 
by  law  or  by  statute,  or  assumes  a  relation  to  the  property  not 
•consistent  with  the  lien,  he  will  be  regarded  as  having  waived  it.* 

TTith  an  endorser.  Magruder  v,  Peter,  Daughaday  v.  Paine,  6  Minn.  443; 
II  Gill  &  J.  (Md.)  217;  Grant  v.  Selby  v.  Stanley,  4  Minn.  65;  Fish  v. 
Mills,  2  Yes.  &  B.  306.  This  seems  to  Howland,  i  Paige  (N.  Y.)  20. 
be  contrary  to  the  better  opinion,  how-  2.  See  Stoppage  in  Transitu. 
-ever.  Gilman  v.  Brown,  i  Mason  (U.  Donath  v.  Broomhead,  7  Barr  (Pa.) 
S.)  191;  B.C.,  4  Wheat.  (U.  S.)  255;  301;  Hays  i;.  Monille,  14  Pa.  St.  48; 
Williams  v,  Roberts.  5  Ohio  35;  Esk-  Clark  v*  Draper,  19  N.  H.  419.  But 
ridge  v,  McClure,  2  Yerg.  (Tenn. )  8^;  see  Hutching  v.  Olcutt,  4  Vt.  C49. 
Foster  V.  Trustees,  3  Ala.  302.  In  Gil-  8.  Milwain  t;.  Sanford,  3  ^finn.  147; 
man  v.  Brown,  4  Wheat.  (U.  S.)  255,  Green  v.  Ely,  2  Iowa  508;  Goble  v, 
ChiefJustice  Marshall  says:  "The  Gale,  7  Blackf.  (Ind.)  218;  Sweet  v, 
notes,  too,  for  which  the  vendor  stipula-  James,  2  R.I.  270;  Jones  v.Hurst,  67  Mo. 
ted,  are  to  be  endorsed  by  persons  ap-  568;  Steamboat  Charlotte  v.  Ham- 
proved  by  themselves.  This  is  a  col-  mond,  9  Mo.  58.  See  Mechanics* 
lateral  security  on  which  they  relied  Liens;  Waiver  by  Inconsistent 
-and  which  discharges  any  implied  lien  Agreement. 

on  the  land  itself  for  the  purchaser  4.  A  credit  given  by  contract  to  the 
money."  See  Wood  v.  Bailey,  3  Fla.  employer,  for  the  price  of  transporta- 
41;  Burk  V.  Gray,  6  How.  (Miss.)  527;  tion,  beyond  the  time  when  the  prop- 
Boon  V.  Murphy,  6  Blackf.  (Ind.)  272;  erty  to  be  transported  is  to  be  de- 
Gargan  v.  Shimer,  26  Ind.  365.  livered  and  placed  out  of  the  carrier's 

1.  **But  lien  is  not  the  result  of  an  ex-  control,  is  inconsistent    with    a    lien, 

press  contract;  it  is  given  by  implica-  Pinney   v.  Wells,    10  Conn.    103.    A 

tion  of  law.    If,  therefore,  a  mercantile  credit,  given   as  above,  defeats  a  lien, 

relation,  which  might  involve  a  lien,  is  Pulis  v.  Sanborn,  52  Pa.  St.  368;  Lee  v, 

created  by  a  written  contract,  and  se-  Gould,    47   Pa.   St.   398;   Chandler  v. 

curity  given  for  the  result  of  the  deal-  Belden,  18  Johns.  (N.   Y.)  157;  Raittt;. 

ings  in  that  relation,  the  express  stipu-  Mitchell,    4    Camp.    146;    Peyroux  v. 

lation  and  agr^ment  of  the  parties  for  Howard,  7  Pet.  (U.  S.)  324;  Green  v. 

security  exclude  lien,  and    limit  their  Fox,  7  Allen  (Mass.)  85. 

rights  by  the  extent  of  the  express  con-  Where  a  credit  is  to  be  given  upon 

tract  that  they  have  made,  expressum  certain    conditions,    the    lien     is     not 

facit  cessare  taciturn.    If  a  consignee  waived  if  those  conditions  are  not  ful- 

takes  express  security,  it  excludes  gen-  tilled.    Gardner  v.  Hall,  29  111.  277;  C. 

eral  lien.    In  re  Leith's  Estate,  L.  R.,  &  A.  R.  v.  Union   Rolling  Mill  Co., 

I  P.  C.  App.  Cas.  296,  305;  Barrett  v,  109  U.  S.  702. 

'Goddard,  3  Mason  (U.  S.)  107;  Bun-  A  mechanic,  who  has  agreed  to  re- 
ney  v.  Poyntz,  4  B.  &  Aid.  568;  Gil-  pair  and  alter  stereotype  plates,  in  con- 
man  V,  Brown,  i  Mason  (U.  S.)  191;  s.  sideration  of  being  allowed  to  do  the 
c,  4  Wheat.  (U.  S.)  25c;  Foster  v,  owners*  printing  for  an  indefinite  time, 
Trustees,  3  Ala.  302;  Eskndge  v,  Mc-  has  no  lien  on  the  plates  on  account  of 
Clure,  2  X  erg.  Cfenn.)  84.  repairs  and  alterations,  when,  after  sev- 

All  the  cases  hold  that  if  the  in  ten-  eral  years,   the  owner  withdraws  the 

tion  of  the  parties  be  to  substitute  the  printing -from  him.     Stickney  v.  Allen, 

security  for  the  lien,  the  latter  is  aban-  10  Gray  (Mass.)  352. 

<Ioned,  but  they  do  not  agree  as  to  what  "The  law  will  not  allow  a  party  to 

•amounts   to   such   an   intention.    See  insist  upon  and  enforce  In  his  own  be- 
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Awignmunt  of.  LIENS.  Connim  Eftw;- 

4.  Tender  and  when  It  Shonld  be  Made. — One  who  seeks  to 
break  a  lien  on  the  ground  that  the  demand  is  excessive  should 
tender  what  he  himself  considers  reasonable.*  The  authorities 
do  not  agree  as  to  the  result  upon  the  lien  when  more  is  claimed 
to  be  due  than  is  just;  the  better  view,  however,  seems  to  be  the 
first  cited  in  the  note  below  * 

IX.  AseiGinfEirT  of  Leevs — 1.  Common  Law. — A  lien  is  a  per- 
sonal  right,  and  cannot  be  transferred  to  another.'  A  lien  is 
neither  property  nor  a  debt,  but  a  right  to  have  a  satisfaction  for 
a  debt  out  of  property,  and  is  not  the  subject  of  sale  or  assign- 
ment.* 

half  a  secret  lien  upon  personal  prop-  will  be  deemed  to  have  waived  his  lien;, 

erty  after  he  has  claimed  it  uncondi-  Perhaps,  too,  he  would  be  deemed  to- 

tionally  as  his  own,  and  has  thereby  in-  have  waived  or  forfeited  it  hy  wrong- 

duced  another  to  act  in  relation  to  it,  fully  claiming  a  lien   for  a   larger  in- 

in  some  manner  affecting  his  own  in-  debtedness  than  that  for  which  he  had 

terest,  as  he  would,  or  might  not  have  a  lien,  if  he  failed  to  disclose  the  true 

done,  if  he  had  been  openly  and  fairly  amount,  and  the  same  could  not  be  pre- 

notiiied   of    the   additional  ground   of  sumed  to  be  within  the  knowledge  of 

claim.*'     Mexal   v.  Dearborn,  12  Gray  the  debtor,  so  that  he  could  tender  the 

(Mass.)  336.     See  also  L.  &  N.  R.  v,  true   amount    for  which  the  lien  was- 

McGuire,  79  Ala.  395;  Fowler  v.  Par-  held."     Munson    v.   Porter,    63   Iowa 

sons,  143  Mass.  401.  453,  456,  ciV/ii^  Thatcher  v.  Harlan,  2 

A  person  had  a  lien  on  logs  for  haul-  Houst.  (Del.)  178;  Winter  v.  Coil,  7  K 

ing  the  same,  but  so  mingled  his  claim  Y.  288;  Hanna  v.  Phelps,  7  Ind.  21;. 

with  others  for  which  no  lien  existed,  Boardman  v.  Sill,  i  Camp  410,  n.;  Tu- 

that  it  was  impossible  to  separate  them,  dah  v,  Kemp,  2  Johns.  Cas.  (N.  Y.)- 

Held,  that  he  had  waived  or  forfeited  .411;  Holbrook  v,  Wight,  24  Wend.  (N. 

his  lien.     Kelly  f .  Kelly,  77  Me.  135;  V.)  176;  Mexal  v.  Dearborn,  12  Gray 

Pearsons  v.  Tincker,  36  Me.  384.  (Mass.)  336.     See  also  Dick  v.  Rich- 

**A  lien  may  be  preserved  by  amend-  ards,  4  M.  &  G.  574;  The  Norway,  3: 

ing  the  writ  Sefore  judgment,  striking  Moore  P.  C,  N.  S.  245;  Jones  v,  Tarle- 

out    the    nonlien     items,    and    takine  ton,  9  M.  &  W.  675. 

judgment  for    the    lien  claim  items.  "It  seems  to  me  you  cannot  say  that,. 

Sands  v.  Sands,  74  Me.  239;  Spoiiord  because  the  party  claims  more  than  it 

V.  True,  33  Me.  297.  may  be  ultimately  found  he  had  a  right 

*'To  constitute  a  waiver,  there  must  *  to,  he  would  not  have  a  right  to  a  ten- 
be  an  intentional  relinquishment  of  a  der  of  the  sum  which  the  other  party 
known  right;  hence  a  lien  holder,  ig-  ought  to  pay."  Scarfe  v.  Morgan,  4 
norant  of  the  facts,  that  his  lien  oncer-  M.  &  W.  270,  per  Alderson,  B.  See 
tain  cows  extended  to  their  offspring,  also  Malone  v.  Big  Flat'Gravel  Co.,  76 
and  also  of  the  particular  description  Cal.  578;  s.  c,  18  Pac.  Rep.  772;  Jones 
of  the  offspring,  did  not  waive  his  v.  Tarleton,9  M.  &  W.  270. 
claim  by  telling  an  attaching  creditor  *'In  order  that  an  offer  of  perform - 
that  'they  had  got  nothing  that  be-  ance  should  operate  as  performance 
longed  to  him.*  "  Boynton  v*  Braley,  itself,  and  extinguish  a  lien,  it  should 
54  Vt.  92.  be  unequivocal,  and  reasonably  capable 

"The    mere    existence  of   a  special  of  being  understood  by  the  other  party 

agreement    will  not,  of  itself,  exclude  as  a  bona  fide  tender  of  the  requisite 

that    right  [of    lien]    except  in  cases  thing,  act  or  service;  and   the  verbal 

where  tne  terms  of  the  agreement  are  element  should  be  accompanied  by  cir-, 

inconsistent    with      it"      Ruggles    v,  cumstances  fairly  implying  control  of 

Walker,  34  Vt.  468,  471.  the  necessary  means  and  possession  of 

1.  Hall  V,  Tittabawassee  Boom  Co.,  the  necessary  ability."    Selby  v»  Hurd, 

51  Mich.  377.  51  Mich.  i. 

S.  "It  seems  to  have  been  held  that,  8.  Daubgny  v.  Duval,  5  Dum.  &  £. 

where  a  person  who  has  a  lien  upon  604,606,  per  ISullsr,  J.;  Jones  on  Liens, 

property  sets  up  a  claim  to  it  distinct  $  902. 

trom,  and  independent  of,  his  lien,  he  4.  Roberts  v.  Jacks,    31   Ark.  597;. 
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2.  Statutory. — Statutory  liens,  as  those  of  mechanics,  upon  real 
estate  are  assignable,  and  the  assignee  may  enforce  the  lien  as  if 
he  were  the  original  creditor,^  although  there  are  decisions  deny- 
ing the  assignability  of  this  lien.* 

If  the  existence  of  the  lien  conferred  by  statute  does  not  depend 
upon  possession  of  the  property  sought  to  be  charged,  it  may  be 
assigned.^ 

3.  Equitable. — The  assignment  of  a  debt  carries  with  it,  in 
equity,  all  securities  held  as  collateral  to  sustain  the  debt,  and 
all  remedies  and  rights  possessed  by  the  assignor  pass  to  the  as- 
signee, though  no  mention  is  made  thereof.*    The  question  as  to 


Holly  V,  Hungerford,  8  Pick.  (Mass.)  to  a  third  party,  who  may  lawfully  hold 

76;   Jones  V,    Sinclair,   a   N.  H.  321;  the  property  until  the  lien  be  paid;  but 

Lovett  V.  Brown,  40  N.  H.  511;  Meany  if  the   transferee    sell  Ae  ffoods,  the 

V,  Head,    i  Mason   (U.S.)  319;  The  owner  is  remitted  to  his  original  rights, 

Case  of  an  Hostler,  Yelv.  67  and  note;  freed    from    the  lien,  and   may    bring 

Rushforth  v.  Hadfield,  6  East  533  n.  2;  ti^ver  against  him."    Nash  v,  Mosher, 

Rubles  v.  Walker,  34  Vt.  468.  19    Wend.    (N.  Y.)  431;  Marshall  v, 

**The  general  rule  in  this  State  is,  Davis,  i  Wend.  (N.  Y.)  109;  Davis  v, 

that,  in  the  absence  of  any  statutory  Bigler,  62  Pa.  St.  242. 

provision  to  the  contrary,  the  assign-  Assignment  of  a  judgment  and  exe- 

ment  of  a  claim  for  whicli  the  assignor  cution  passes  future  but  not  past  collec* 

ma^  have  by  law  a  specific  lien,  before  tions.    Robinson  v.  Towns,  30  Ga.  818. 

action,  destroys  the   right  to  the  lien.  See  also  Bolen  v,  Crosby,  49  N.  Y. 

and  a  reassignment  to  him  does  not  re-  183;  Pattison  v.  Hull,  9  Cfow.  (N.  Y.> 

Vive  the  lien."  Tewksbury   v.  Bronson,  747. 

48  Wis.  581;  Caldwell    v.  Lawrence,  1.  laege  v.  Boisseau,  15  Gratt.  (Va.) 

10  Wis.  331.  8v,    Tuttle    v.  Howe,    14  Minn.    145; 

A  lien  cannot  be  assigned  while  the  Skyrme  v.  Occidental  Mill,  8  Nev.  210; 

assignor  retains  possession  of  the  prop-  Rodgers  v,  Omaha  Hotel  Co.,  4  Neo^ 

erty    chai]eed     therewith.       Wing    v.  54;  Mason  v,  Germaine,  i   Mont.  263; 

Gnffin,  I  £.  D.  Smith  (N.  Y.)  162;  but  Kerr  v.  Moore,  ^4  Miss.  286. 

when  possession  of  the  property  is  also  8.  Darr    v.    Mo.  &  R.  R.   Co.,  27 

transferred  it  may  not  be  destroyed.  Ark.  564;  Fitzgerald  v.  First  Pres.  Ch., 

Bean    v.  Bolton,    3    Phila.    (Pa.)   87;  i  Mich.  (Nisi  P.)  243;  Cauro  &  V.  R, 

Rodgers  v,  Grothe,  58  Pa.  St.  414.  Co.  v.  Fackney,  78  III.  116. 

"While  the  holder  of  a  debt,  secured  S.  Jones  on  Liens,  §  990. 

by  lien  cannot  transfer  the  lien  to  a  4.  Batesville  Institute  v.  Kauffman, 

stranger    without    also    assigning    the  18  Wall.  (U.  S.)  i;i;  Cathcart's  Ap- 

debt,  he  mav  release  it  to  one  claiming  peal,  13  Pa.  St.  416;   Prescott  v.  Hull, 

an  interest  in  or  a  junior  lien  on  the  17  Johns.  (N.  Y.)  284;  Lindsey  v.  Bates, 

property."    Buckner    v.    Mcllroy,    31  42    Miss.    397;     Pattison    v,    Hull,    9 

Ark.  631,634.  tow.    (N.  Y.)  747;    Payne  v.  Wilson, 

"A  lien  may  be  assigned,  but  such  74  N.  Y.  348;  Stevens  v.  Chadwick,  10 
assignment  must  be  subordinate  to  the  Kan.  406;  Painter  v.  Harding;  3  Phila. 
rights  of  the  principal  owner.  An  ab-  (Pa.)  449;  Ober  v,  Gallagher,  93  U.  S. 
solute  sale  of  the  property  is  tortious,  i^;  Sloan  v,  Campbell,  71  Mo.  387; 
forfeits  the  lien,  and  passes  no  benefit  to  Hall  v.  Mobile  &  Montgomery  R. 
the  purchaser,  except  in  case  of  an  ac-  Co.,  58  Ala.  10;  Lagow  v,  Badoliet,  i 
tual  delivery;  it  protects  him  from  an  Blackf.  (Ind.)  416;  Jones  v.  Hurst,  67 
action  of  trespass  or  replevin  in  the  Mo.  568;  Hurt  v,  Wilson,  38  Cal.  263; 
cepit  against  the  principal  owner."  Perry  v.  Roberts,  30  Ind.  244. 
Coit  V.  Waples,  i  Minn.  134;  Doane  v.  Assignment  of  a  debt  secured  by- 
Russell,  3  Gray  (Mass.)  382;  Jones  v.  mortgage  carries  with  it  the  morteage 
Pearls,  i  Str.  556;  Jones  v,  Thurloe,  8  security.  Lawrence  v,  Knapp,  i  Root 
Mod.  172.  (Conn.)  248;    s.  c,    i   Am.  Dec.  4a; 

*' A  party  having  a  lien  upon  goods  may  Stewart  v,  Preston,  i  Fla.  10;  s.  c^  44 

transfer  the  possession  subject  to  the  lien  Am.  Dec*  631;  Millers.  Hoyle,  6  Ired.. 
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LIE— LYING. 

when  equity  passes  a  lien  by  subrogation  will  be  found  treated 
elsewhere.* 

An  attorney's  lien  on  a  judgment  can  be  transferred  by  assign- 
ment.* 

UB — ^LTDIO. — ^Telling  a  bare,  naked  lie  is  saying  a  thing  which 
is  false,  knowing  or  not  knowing  it  to  be  so,  and  without  any 
design  to  injure,  cheat  or  deceive  another  person.  Every  deceit 
comprehends  a  lie ;  but  a  deceit  is  more  than  a  lie  on  account  of 
the  view  with  which  it  is  practiced,  its  being  coupled  with  some 
dealing,  and  the  injury  which  it  is  calculated  to  occasion,  and 
does  occasion,  to  another  person.*    See  note  4. 

Eq.  (N.  Car.)  269;  Kern  v,  Hazlerigg,  time,  and  then  were  driven  on  again, 

IT    Ind.    443;    risiier    v,  Johnson,  5  thej  could  not  be  said  to  be  found  Iving 

Ind.    ^;    Bnimfield     v.     Palmer,    7  about  the  highway.    Neither  would  it 

Black^    (Ind.)    227;    Forwood  xf.  De-  be  an   offence   if  a  right   of   pasture 

honej,  5  Bush  (Kj.)  174.  was     claimed    on    the    side    of    the 

The  assignment  of  a  bond  for  a  deed  road,  and  cattle  were  in  the  care  of  a 

secures  future  but  not  accrued  rents  to  person,  feeding  on  the  roadside  in  the 

assignee.     Van    Driel    v.    Rosierz,  26  exercise  of  the  right  of  pasture." 

Iowa  C75.  "Lying  at  Anohor.'* — A  vessel  is  not 

In  iiaine:  ''There  is  no  doubt  but  a  '^jing  at  anchor/*  so  as  to  be  liable  for 

deed   or  other  instniment    in  writing  anchorage,  when  it  is  fastened  to  a  pier, 

under  seal   is  necessary  to  cover  the  Walsh  v.  N.  Y.  Floating   Dry  Dock 

mortgagee's    interest    in     the     mort-  Co.,  77  N.  Y.  453.    In  Reid  v.  Lan- 

gaged    premises,"    and    therefore,    the  caster  Fire  Ins.  Co.,  19  Hun  (N.  Y.) 

simple  assignment  of  a   note  secured  285,  it  is  said:  '*By  a  vessel  lying  at  an- 

by  a  mortgage  does  not  pass  tiiat  secu-  chor  is  generally  understood  her  float- 

nty  to  assignee.    Johnson  v.  Leonards,  ing  upon   the  water,  but  held  by  her 

68  Me.  237,  239;  V ose  v.  Handy,  2  Me.  cable  and   anchor.    The    fact    tnat  a 

322;  Smith  t;.  Kelley,  27  Me.  237.  vessel  with  her  anchor  out  might   .    .   . 

1.  See  Subrogation.  happen,  by  means  of  an  exceptionally 

8.  Sibley    v.    County    of    Pine,    31  low  tide,  to  touch  the  bottom,  would 

Minn.  201.  not  take  her  out  of  the  protection  of  the 

AuthoriUea    for  Lies. — The    leading  policy.    In  such  a  case  the  grounding 

text  bo(^  upon  liens,  and  one  of  great  would  be  an  accidental  and  casual  cir- 

value  is  Jones  on  Liens  (1888).    The  cumstance;  but  here  the  vessel  was  in- 

writer  of  this  article  desires  to  acknowl-  tentionally  beached  at  high  tide,  and 

edge  his  obligations  to  the  author  of  that  the  hull  opened  for  the  water  to  run  in 

work,  which  has  been  of  the  greatest  as-  and  out."    It    was    accordingly  Md^ 

sistance,  and  contains  an  exceptionally  that  a  vessel  so  beached  was  not  ^'ly- 

clear  and  intelligible  presentation  of  the  ing  at  anchor"  within  the  meaning  of 

law.     He  feels  privileged  to  add,  how-  a  policy  of  insurance. 

ever,  that  while,  in  following  the  foot-  A  vessel  floating  in  the  dock  of  any 

steps  of  so  thorough  a  writer,  it  is  diffi-  wharf,  though    moved    to  a  different 

cult  to  produce  new  principles  or  to  wharf,  must  be  considered,  with  regard 

present  the    law  in   a   new    light,  tlie  to   wharfage   dues,  as  ^'lyinff  at*'    the 

whole  subject  is  arranged  upon  a  differ-  former  wharf.    Dewees  v.  Adga,  a  Mc- 

eat  plan,  and  it  is  ho]^  that  the  cases  Cord  (S.  Car.)  105. 

to  date  have  been  cited.  *'Ijtaig    Daja." —  Under    a    charter 

8.  Pasley  v.  Freeman,  x  T.  R.56.  pActy  the  charterers  were  to'HcMd  and 

C  **Ijlag    AlHnit." —  An    owner    is  discharge  as  fast  as  the  ship  can  work, 

liable  to  a  penalty  for  cattle  "found  ly-  but  a  minimum  of  seven  dars  to  be  al- 

ing  about  any  fadghway,  notwithstand-  lowed  merchants,  and  ten  days  on  de- 

Ing  they  are  under  the  control  of  a  murrage  over  and  above  the  said  lying 

keener  at  the  time.    Lawrence  v,  Kine,  days  at  £25  per  day."    Heid^  thaft  tlie 

L.  R.,  3  Ql  B.,  345.    Blackburn,  f^  lying  days    from    the  context  meant 

said:  "1  think  if  cattle  driven  along  a  ^Srorking^'  and    not    "running"  d«ya, 

highway  were  to  lie  down  for  a  short  and  consequently  that  Sunday  was  not 
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USV. — See  note  !• 

to  be  counted.  Commercial  Steamship  necessarily  presuppose  or  imply  malice  ^ 
Co.  V.  Boulton,  L.  R.,  lo  Q^  B.  346.  Does  not  the  statute  mean  that  if  a 
"lorlng  In  Wait." — In  State  v.  Abbott,  homicide  is  proved  to  have  been  com- 
8  W.  Va.  741,  769,  this  expression  is  mited  with  malice,  the  crime  is  murder 
thus  treated  of*  ''Bouvier,  in  his  Law  in  the  second  degree,  but  if  it  be  shown, 
Diet.,  says  'lying  in  wait*  is  'being  in  in  addition,  that  the  fact  of  'lying  in 
ambush  for  the  purpose  of  murdering  wait'  existed,  the  offence  for  that  reason 
another.*  In  the  Case  of  Bui^ess  v.  is  raised  to  murder  in  the  first  degree  ?" 
The  Com.,  3  Va.  Cas.  483,  Judge  In  People  v.  Miles,  55  Cal.  207,  it  is 
Dadb,  in  delivering  the  opinion  of  the  held  that  the  term  "concealed**  is  not 
court,  on  page  488,  says:  'Now,  we  take  synonymous  with  "lying  in  wait.*'  "If 
the  expression  ^lytn/(  in  tuaii^  not  the  defendant  concealed  himself  for  the 
merely  to  mean  his  concealing  himself  purpose  of  shooting  the  deceased  una- 
in  the  path  of  his  intended  victim  for  wares,  then  he  was  Tying  in  wait,  which 
the  purpose  of  killing  him,  but  the  de-  is  evidence  of  deliberation  and  intention. 
Uberately  and  prem^itatedly  seeking  But  a  person  might,  while  concealed, 
ftn  occasion  to  effect  the  deadly  pur-  shoot  another  without  committing  the 
pose.'  In  Jones's  Case,  i  Leigh  (Va.)  crime  of  murder.'* 
598,  Judge  Daniel  says:  'Lyinp^  in  An  indictment  held  defective  for 
wait  may  be  with  a  view  to  great  injury,  leaving  out  the  words  "lying  in  wait," 
abuse  and  bodily  harm,  without  the  in  Com.  v,  Reiper,  3  Yeates  (Pa.)  282. 
settle  purpose  to  kill.*  In  Tennessee^  "Lying  on**  in  an  instrument,  "in  the 
the  statute  in  relation  to  murder  in  the  description  of  the  metes  and  bounds 
first  and  second  degree  is  substantially  and  location  of  land,  import  in  law,  as 
the  same  as  in  Virginia  and  this  State,  well  as  in  fact,  that  it  extends  to  and 
And  in  the  case  of  Riley  v.  State,  9  borders  upon  the  boundary  designated 
Humph.  (Tenn.)  646,  it  appears  on  page  in  the  description.**  Caroon  v,  Doed. 
651,  in  the  opinion  of  the  court,  that  Hickman,  4  Houst  (Del.)  337. 
the  judge  at  the  trial,  before  the  jury,  "lorlng  ui>." — Where  a  vessel  was  in- 
among  other  things,  instructed  the  jury  sured  against  perils  "on  said  trip  or  voy- 
in  substance,  'That  to  constitute  lying  age,  or  while  lying  up  as  aforesaid,**  a 
in  wait,  three  things  must  concur,  to  loss  occurring  while  she  was  being 
wit:  waiting,  watching  and  secrecy;  towed  in  the  harbor  was  held  to  be 
and  that  these  facts  must  be  established  within  this  clause.  Dows  v.  Howard 
beyond  a  reasonable  doubt  to  authorize  Ins.  Co.,  5  Robt.  (N.  Y.)  473.  The 
the  conclusion  that  there  was  lying  in  court  said:  "The  meaning  of  the  word 
wait;  that  if  they  should  be  of  opinion  lying  in  the  enumeration  of  the  perils  is 
that  there  was  such  lying  in  wait,  and  not  necessarily  confined  to  mere  inert- 
that  the  fatal  blow  was  given  by  the  ness  of  position,  joined,  as  it  is,  with 
prisoner,  so  lying  in  wait,  for  the  pur-  the  preposition  'up,*  but  embraces  the 
pose  of  inflicting  some  great  bodily  idea  of  change  from  a  prior  state  of  ac- 
narm  upon  the  deceased  (thought  short  tivity  to  one  of  repose.  In  this  case  it 
of  the  intention  of  taking  life,  but  meant  a  cessation  of  active  navigation^ 
which  would  be  murder  at  common  tnahing  trips  or  voyages  from  port  to 
law),  it  would  be  murder  in  the  first  de-  port.  The  vessel  in  question  did  not 
gree.'  .  •  .  The  evidence  which  I  cease  to  lie  up  whenever  she  was  towed 
have  stated  did  not  prove,  or  sufficiently  from  place  to  place  in  the  harbor,  any 
tend  to  prove,  that  the  killing  amounted  more  than  if  she  lay  at  the  wharf;  al- 
to murder  by  'lying  in  wait.'  .  .  .  though  for  greater  caution  the  privilege 
If  it  be  proved  that  the  killing  was  of  of  towing  was  expressly  reserved.*' 
such  a  character  that,  under  ordinary  1.  Where,  in  an  interpleader  issue, 
circumstances,  it  would  have  been  the  court  is  empowered  by  statute  to 
murder  at  common  law,  and  the  fact  substitute  any  claimant  as  defendant 
of  lying  in  wait  exist,  that  fact  will  "in  lieu  of*  the  original  defendant,  this 
make  it  a  case  of  murder  in  the  first  de-  does  not  mean  that  such  claimant 
gree.  Riley  v.  The  State,  9  Humph,  should  stand  "in  the  actual  place  of* 
(Tenn.)  661.  Can  it  be  said  that  if  the  the  defendant.  Gerhard  v.  Montagu  & 
killing  be  prored,  and  the  fact  of  iying  Co.,  38  W.  R.  76. 
in  wait*  exist,  that  fact  will  make  it  a  "It  is  said  that  the  claimant  being 
case  of  murder  in  the  first  degree  ?  substituted  4n  lieu  of  the  original  de* 
Does 'lying  in  wait,' as  used  in  the  statute  fendant,  means  that  he  must  stand  ex* 
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LIFB — (See  also  Due  Process  of  Law  ;  During  ;  Estates  ; 
Jeopardy;  Life  Insurance).^ 

UPB  AH II U ITT. — See  Annuity,  vol  i,  p.  592. 

actly  in  that  defendant's  shoes,  but  the  questions  might  occasion,  I  think  the 

words  do  not  admit  of  such  a  narrow  examination    of    the    point    at    issue 

interpretation.    The  claimant  may  be  may     be    commenced     in     the    most 

made  an  additional  defendant,  in  which  fitting    manner  b^  considering    for   a 

case  clearly  he  would  be  at  liberty  to  moment    what    It/e    is.     The    defini- 

raise  any  additional  defences  open  to  tions  of  it,  given  by  philosophers  and 

him,  or  he  mav  be  substituted  altogether  biologists  are  almost  innumerable.    But 

as  defendant  for  the  original  defendant,  none  of  them  commends  itself  so  much 

in  which  case  the  same  liberty  must  be  to  my  mind  as  that  given  by  Professor 

left  to  him.    The  words  mean  instead  Herbert  Spencer,  who  deservedly  ranks 

of  rather  than  in  the  actual  place  of  in  scientific  circles  as  one  of  the  g^at* 

original  defendant/'    And   this  inter-  est  of  modern  thinkers.    It  is  that  life 

pretation  was  sustained  at  a  later  stage  consists  in  the  definite  combination  of 

of  the  case.    6i  L.  T.,  N.  S.  564.  heterogeneous    changes,    both    simul- 

On  a  summons  for  a  prohibition  on  taneous  and  successive,  in  correspond- 
the  ground  that  the  judge,  having  no  ence    with  external    coexistences    and 
power  to  make  a  committal  order,  had  sequences;  or,  in  other  words,  in  the- 
no  jurisdiction  to  make  a  receiving  or-  continuous  adjustment  of  internal  rela- 
der,  as  such  receiving  order  could  only  tions    to   external    relations.     Conse- 
be  made  "in  lieu  of  a  committal  order,  quently,  life  is  a  continuous  struggle., 
and  could  not  be  made  where  a  com-  All  vital  actions  considered,  not  sepa- 
mittal  order  could  not  be  made,  it  was  rately ,  but  in  their  ensemble^  have  for  - 
held  that  the  judge  had  a  discretion  to  their  final   purpose   the  balancing    of 
make,  and  had  properly  made,  the  re-  certain  outer  processes  bv  certain  mner 
ceiving  order  "in  lieu  of"  a  committal  processes.     There  are  mcreasing  ex- 
order,  although  he  could  not  have  made  ternal  forces  tending  to  bring  the  mat- 
a  committal  order  in  consequence  of  the  ter  of  which  organic  bodies  consist  into 
inability  of  the  judgment  debtor  to  sat-  that  state  of  stable    equilibrium    dis- 
isfy  the  debt.    Keg.  t;.  LfOng,  59  L.  T.,  played  by  inorganic  bodies;  there  are* 
N.  S.  32.  internal  forces  by  which  this  tendency 

Where  by  an  act  certain  property,  is  constantly  antagonized;  and  the  per- 
when  owned  by  the  head  of  a  family,  petual  changes  which  constitute  life  may 
was  exempted  n-om  levy  and  sale  under  be  regarded  as  incidental  to  the  main- 
execution,  and  by  a  subsequent  amenda-  tenance  of  the  antagonism.  So  strong 
tory  act  each  head  of  a  family,  at  his  is  this  antagonism  in  the  human  organ- 
election,  "in  lieu  of  the  property  men-  ism  that  while  there  is  life  there  is  hope* 
tioned  in  the  earlier  act,  might  hold  ex-  The  strength  in  the  natural,  sane  man  • 
empt  property  to  the  value  of  $150,  it  of  the  love  of  life  is  indeed  proverbial, 
was  held  that  the  words  "in  lieu  of"  did  Drowning  men  will  catch  at  straws, 
not  confine  the  exemption  to  persons  All  that  a  man  has  will  he  give  in  ex- 
having  the  property  named  in  the  for-  change  for  his  life." 
mer  act  "If  a  head  of  a  family  has  Where  by  a  deed  conveying  certain 
such  property  as  well  as  other  kinds,  he  lands  the  premises  were  warranted  free 
may  select  of  the  other  kinds  in  lieu  of  from  encumbrance  "except  Uiat  the 
the  property  named;  but  a  man,  the  Presbyterian  society  have  a  right  to 
head  of  a  family,  although  he  has  not  have  the  horse  shed  stand  where  now  it 
such  property,  and  has  other  kinds,  may  does  during  the  life  thereof,"  it  was  keld^ 
select  out  of  what  kind  he  has  so  much  that  the  term  "life"  referred  to  the  con- 
as  the  law  allows,  and  it  shall  be  ex-  tinuance  or  existence  of  the  shed  as 
empt  from  sale,  etc."  State,  to  use  of  such,  and  that  the  exception  in  the 
Garrett  v.  Farmer,  21  Mo.  160.  deed  was  equivalent  to  saying  that  the 

1.  In  a  dissenting  opinion  in  Coffey  shed,  as  long  as  it  could  reasonably  be 

V,  Home  Life  Ins.  Co.,  3  J.  &  Sp.  (N.  used  for  the  purpose  for  which  it  was 

Y.)  327   [s.  c,  44  How.  Pr.  (N.  Y.)  erected,  might  continue  to  stand  on  the 

487],  Frbedman,  J.,  says,  favoring  the  land  conveyed,  and  that  the  owners  of 

position     that     suicides    are     insane:  the  shed  might  make  reasonable  repairs 

"Freed,  therefore,  from  all  embarrass-  upon  it  from  time  to  time  as  they  were 

ments  which  the  intervention  of  other  needed.  Benhamv.  Minor,38Conn.  253.. 
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LIFE  nrsvSAVOS— (See  Accident  Insurance  ;  Beneficial 
Associations;  Fire  Insurance;  Guarantee  Insurance; 
Insurance  ;  Marine  Insurance  ;  Mutual  Insurance). 


I.  Definitions,  629. 

1.  Life  Insurance,  620. 

2.  Insured,    Assured,     Benefi" 
ciary,  630. 

II.  Policy,  630. 

1.  Valid,  630. 

2.  Duration,  630. 

3.  Countersigning,  631. 
4*  Cancellation,  ^x. 


5.  Other  Insurance,  631. 

6.  Power  of  Insuf 
of  by  Will,  6^1. 


Power  of  Insured  to  Dispose 


7.  Heirs  of  Insured  No  Right 
to  Change  of  Policy,  632. 
III.  Specific  Subjects  of  Warranty, 
Representation    and    Conceal- 
ment, 632. 

1.  Health,  632. 

2.  Age,  635. 

3.  Residence,  635. 


4.  Occupation,  635. 

5.  Married  or  Single, 

6.  Reputed  Wife,  636. 
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Temperance,  636. 
\,  Medical  Attendant,  636. 
9.  Imprisonment,  637. 
10.  Other  Application,  6^J.     [637. 
IV.  Special  Provisions  of  the  Policy, 

1.  Military  or  Naval  Service, 

637. 

2.  Residence  and  Travel,  638. 

3.  Temperate  Habits,  639. 

4.  Death    in    the     Violation    of 
L,aw,  641. 

5.  Suicide^  642. 

V.  Assignment  of  the  Policy,  646. 

1.  Where  Not  Forbidden,  646. 

2.  Insured  Cannot  Assign,  Uu" 
less  When,  648. 

3.  Assignment  to  Secure  Cred' 
itor,  648. 

4.  Execution  of  Assignment,  649. 


I: 


.  Action  by  Assignee,  650. 
.  Assignee  Must  Have  Insur* 
able  Interest,  650. 
VI.  Title  to  the  Policy  and  Its  Pro- 
ceeds, 650. 
I,   Where  Payable  to  Life  In* 

sured,  650. 
3.   Where     Payable    to     Third 
Party,  651. 

3.  Where  Payable  to  Children  of 
Beneficiary  in  Case  of  Sur* 
vivorship,  652. 

4.  Where  Payable  to  Wife  and 
Children,  653. 

5.  Where  Insurance  Is  on  Life 
of  Debtor,  653. 

6.  Presumption  as  to  Policy  on 
Life  of  Another,  654. 

7.  Voluntary  Payment  of  Prem* 
ium,  654. 

i         8.  Where     Insured     Survives 
Beneficiaries,  654. 
9.  Change  of  Beneficiary,  655. 
VII.  Notice  and  Proofs  of  Death,  656. 

1.  Compliance  with  Require* 
ments  of  Policy  Condition 
Precedent  to  Recovery,  656. 

2.  Insured  Only  Bound  to  Mahe 
Proofs   Required  by  Policy, 

3.  Two  Policies  in  Same  Com* 
pany,  658. 

4.  Presumption  After  Absence 
of  Insured  Seven  Tears,  658, 

5.  Power  of  Guardian,  658. 

6.  Proofs  oy  Husband — AdmiU' 
istrator,  658. 

.  Reasonable  Time,  658. 
.  Waiver^  6^8. 


I: 


VIIL  Amount  of  I^ecovety,  650. 

1.  Governed  by  Terms  of  Policy ^ 

2.  By  Statute,  660.  [659. 


L  BETnriTiovs — 1.  Life  Insiiranoe. — The  contract  of  life  insur- 
ance is  "  that  in  which  one  party  agrees  to  pay  a  given  sum,  upon 
the  happening  of  a  particular  event,  contingent  upon  the  dura- 
tion of  human  life,  in  consideration  of  the  immediate  payment  of 
a  smaller  sum,  or  certain  equivalent  periodical  payments  by  an- 
other."! 

1.  Bunyon  on  Ins.  annuity  being  calculated,  in  the  first  in- 
**The  contract  commonly  called  life  stance,  according  to  the  probable  dura- 
assurance,  when  properly  considered,  is  tion  of  the  life;  and,  when  once  fixed,  it  is 
■a  mere  contract  to  pay  a  certain  sum  of  constant  and  invariable.  The  stipulated 
money  on  the  death  of*  a  person,  in  con-  amount  of  annuity  is  to  be  uniformly 
•siderationofthe  due  payment  of  a  certain  paid  on  one  side  and  the  sum  to  w 
annuity  for  his  life — ^tne  amount  of  the  paid  in  the  event  of  death  is  always 
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%  Xnrared,  Aniued,  Beaiefidarj.— The  terms  ''insured'^  and  '*as- 
sured"  are  applied  indiscriminately  to  the  party  whose  life  is  in- 
sured and  the  party  in  whose  favor  the  insurance  is  made.  Or  if 
any  distinction  has  been  made  in  the  use  of  the  two  terms  in  con- 
nection with  the  subject  of  life  insurance,  it  has  been  principally 
in  applying  the  term  "insured"  to  the  former  party  and  the  term 
^'assured"  to  the  latter.  But  the  latter  is  also  called  the  bene- 
ficiary, and  in  this  article  the  party  on  whose  life  the  insurance  is 
placed  will  be  called  the  insured,  and  the  party  in  whose  favor  it 
is  made,  the  beneficiary. 

n.  The  Polict — 1.  Valid. — In  the  first  reported  American  case 
on  the  subject  the  contract  was  4eclared  to  be  legal  ;^  and  a 
policy  designating  the  beneficiaries  as  the  "children  of  J  *'  is  not 
void  for  uncertainty.* 

8.  DnratioiL — The  terms  of  the  policy  govern  its  duration,  and 
these  are  usually  definite.  To  entitle  the  beneficiary  to  a  recov- 
ery the  death  must  have  occurred  within  the  life  of  the  policy  as 
thus  determined.  Recovery  could  not  be  had,  for  instance,  by 
reason  of  the  fact  that  the  insured  lay  in  a  dying  condition  before 
the  expiration  of  the  policy,  if  "in  fact  he  survived  its  expiration.* 

However,  as  was  observed  in  the  article  on  INSURANCE,  recov- 
ery may  sometimes  be  had  for  a  death  occurring  prior  to  the 
issuing  of  the  policy. 

The  test  is  the  consummation  of  the  contract;  for  it  is  from  this 


(except  when  bonuses  have  been  given  aniount  of  the  insurance  upon  the  hap- 
by  prosperous  offices)  the  same  on  pening  of  injurj  to  the  subject  by  a 
the  other.  This  species  of  insurance  contingency  contemplated  in  the  con- 
yn.  no  way  resembles  a  contract  of  in-  tract."  Justice  Gray,  in  Com.  v. 
demnity."  Baron  Parke,  in  Dalby  Wetherbee,  105  Mass.  149. 
V,  India  and  London  Life  Assu.  Co.,  15  '*A  contract  to  pay  a  certain  sum,  in 
C*  B.  365;  3  C.  L.  R.  61.  the  event  therein  specified,  in  conhider- 
*'A  contract  of  insurance  is  an  agree-  ation  of  the  payment  of  the  stipulated 
ment  by  which  one  party,  for  a  consid-  premium  or  premiums.  Justice  Clif- 
eration  (which  is  usually  paid  in  ford,  in  Phoenix  Mut.  Life  Ins.  Co.  v. 
money,  either  in  one  sum,  or  at  differ-  Bailey,  13  Wall.  (U.  S.)  616. 
ent  times  during  the  continuance  of  the  See  also  for  further  definitions,  i 
risk),  promises  to  make  a  certain  pay-  Phillips  on  Ins.,  §  147;  Angell  on  Ins.,  ^ 
'ment  of  money  upon  the  destruction  or  274;  3  Kent  Com.  439;  Hughes  on  Ins. 
injury  of  something  in  which  the  other  497;  Ellis  on  Ins.,  loi;  Park  on  Ins. 
'party  has  in  interest.  In  fire  insurance  (London  ed.,  1842)  905;  Marshall  on 
and  marine  insurance,  the  thing  in-  Ins.  (Am.  ed.,  1810)  766;  St.  John 
sured  is  property;  in  life  or  accident  v.  Am.  Mut.  Life  Ins.  Co.,  3  In.  Y. 
insurance,  it  is  the  life  or  health  of  a  31. 

person.     In    either    case,   neither    the  Endowment  Policy. — A  policy  whereby 

times  and  amounts  of  payments  by  the  the  insurers  agree  to  pay  a  stated  sum 

assured,  nor  the  modes  of  estimating  at  a  fixed  time,  or  sooner  in  case  of 

or  securing  the  payment  of  the  sum  to  the  death  of  the  insured,  is  an  insur* 

be  paid  by  the  insurer,  affect  the  ques-  ance  upon  life.    Brig^  v.  McCullough^ 

tion  whether    the  agreement  between  36  Cal.  542. 

them  is  a  contract  of  insurance.    All  1.  Lord  v,  Dail,  12  Mass.  115. 

that  is    requisite    to    constitute    such  S.  Brooklyn  Life  Ins.  Co.  v.  Bledsoe^ 

a      contract      is      the      payment      of  52  Ala.  538. 

the    consideration    by    the    one,    and  8.  Howell  v,  Knickerbocker  Life  Ins. 

the  promise  of  the  other  to  pay  the  Co.,  44  N.  Y.  276. 
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time  the  insurance  runs,  without  regard  to  the  time  it  is  reduced 
to  a  formal  policy.  Thus  where  the  insured  fell  sick,  after  the 
application  and  before  the  policy  was  issued,  of  the  disease  of 
which  he  died,  he  having  acted  in  good  faith,  it  was  held  that,  it 
appearing  that  a  contract  of  insurance  had  been  completed  orally, 
the  company  was  liable.^  But  the  insured  must  be  living  when 
the  contract  is  made.  Otherwise  it  will  be  void,  though  dated 
prior  to  the  death.* 

3.  Countenigiuns^. — Policies  of  life  insurance  many  times  provide 
that  they  shall  not  be  binding  until  countersigned  by  some  des- 
ignated person,  and  where  such  is  the  case  the  policy  cannot  be 
treated  as  the  executed  contract  of  the  parties  until  this  is  done,^ 
unless  the  intention  that  it  shall  be  treated  as  an  executed  con- 
tract is  apparent,  when  it  will  be  considered  waived.* 

4.  Cancellation. — The  company  can  only  cancel  a  policy  of  life 
insurance  under  and  by  virtue  of  its  provisions.*  The  power  to 
cancel  need  not,  however,  be  express.  Wherever  it  is  provided 
that  a  certain  fact  shall  avoid  the  policy,  the  same  may  be  can- 
celled therefor. 

Thus  if  it  be  provided  that  the  policy  shall  be  void  if  the  in- 
sured shall  become  so  far  intemperate  as  to  impair  his  health,  it 
may  be  cancelled  when  such  clause  is  violated.® 

The  cancellation  of  the  policy  upon  the  books  of  the  company 
without  the  knowledge  and  consent  of  the  insured  cannot  affect 
his  rights.'' 

6.  Other  Insurance. — The  procuring  of  other  insurance,  even  to  a 
large  amount,  will  not  vitiate  the  policy,  there  being  no  restric- 
tions in  this  respect  in  the  policy.® 

6.  Power  of  Xnimed  to  Dispose  of  by  Will — A  policy  of  life  insur- 
ance for  the  benefit  of  another  than  the  insured,  as  his  heirs,* 
cannot  be  affected  by  the  insured's  will,*®  unless*  where  he  has 
himself  paid  the  premiums  and  he  survives  the  beneficiary 
named,  when  it  may.** 

1.  Southern  Life  Ins.  Co.  9.  Kempton,        S.  Mowrjr  v.  Home  Life  Ins.  Co.,  9 


56  Ga.  339.  R.  I*  346. 

The  »ct  that  the  insured  is  stricken  9.  Weisert  v.  Muehl,  81  Ky.  336. 

with  disease  and  dies  soon  after  effect-  10.  Gould  v,  Emerson,  99  Mass.  154; 

ing  insurance,  does  notraiseapresump-  Moehring  v.  Mitchell,  i  Barb.  Ch.  (N. 

tion  of  fraud.     Eclectic  Life  Ins.  Co.  v,  Y.)  264;  McClure  v.  Johnson,  56  Iowa 

Fahrenkrug,  68  111.  463.  620;  Wilmaser  v.  Continental  Life  Ins. 

5.  Lefavour  v.  Ins.  Co.,  i  Phila.  (Pa.)  Co.,  66  Iowa   417;  s.  c,  5^  Am.  Rep. 
558-  277. 

8.  Frail  v.  Mut.  etc.  Life  Assu.  Soc.,  The  insured   willed  the  proceeds  of 

5  Daly  (N.  Y.)  298.  his   policy  to  his  daughters,  but  after- 

4.  Kantrener  v,  Penn.  Mut.  Life  Ins.  wards,  being  in  arrears  for  premiums, 

Co.,  5  Mo.  App.  581.  assigned  it   to   his  wife,  she  to  keep  it 

6.  Brooklyn  Life  Ins.  Co.  v.  Week,  9  up,  which  she  did.     At  his  death  it  was 
111.  App.  358.  held  that  the  wife  was  entitled  to  the 

6.  Connecticut   Mut.    Life    Ins.    Co.  proceeds.     Swift   v.   Railway    Pass.  & 
v.    Home   Ins.  Co.,  17  Blatchf  (U.  S.)  Ben.  Assoc.,  96  111.  309. 

142.  11.  Kerman  v.  Howard,  23  Wis.  108; 

7.  Chase  v.  Phcenix  etc.  Life  Ins.  Co.,  Keller  v.  Gaylor,  40  Conn.  343. 

67  Me.  85.  However,  the  Maine  statute  seems  to 
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So  where  the  policy  is  in  favor  of  himself,  his  executors,  admin- 
istrators and  assigns,  he  may  dispose  of  the  same  by  will,^  and 
the  beneficiary  may  always  dispose  of  whatever  title  or  interest 
he  has  in  the  insurance  by  will.* 

It  has  been  held  in  England  that  a  life  insurance  policy  may  be 
the  subject  of  a  donatio  mortis  causa? 

7.  Heirs  of  Imnired  Ho  Right  to  Change  of  Policy. — The  heirs  of 
the  insured  cannot,  after  his  death,  have  a  change  of  the  insur- 
ance  from  the  one  of  two  modes  adopted  by  the  company  which 
the  insured  had  selected,  to  the  other.* 

lU  Specifig  Sxtbjects  of  Wabbahtt,  Sefbssevtatiov  ahd  Cov- 

CEALMEHT. — See^  for  the  general  principles  of  the  law  of  Warranty  ^ 
Representation  and  Concealment^  those  subjects  in  the  article  on 
Insurance,  vol.  Ji,p.  -290,  Am.  &  Eng.  Encyc.  of  Law. 

1.  Hiealth. — A  common  warranty  is  that  the  insured  is  in  "good 
health."  So  used,  such  words  mean  nothing  more  nor  less  than 
what  they  usually  and  commonly  mean,  and  it  is  for  the  jury  to 
say  whether  or  not  the  party  was  in  good  health  at  the  time  of 
the  warranty.* 

prohibit  such  disposition  of  the  policy  by  ment  of   a   debt.     (Cal.)  7  Pac.  Law 

an  insolvent,  if  he  leave  neither  widow  Rep.  133;  s.  c,  4  Big.  L.  &  A.  Ins.  Rep. 

nor  child.     In  such  event  the  proceeds  616. 

of  the  policy  become  assets  of  the  estate  4.  Mound  City  etc.  Life  Ins.  Co.  v. 
for  the  payment  of  debts.  But  if  he  Twining,  19  Kan.  349. 
have  a  widow  or  child  he  may  bequeath  6.  Swick  v.  Home  Life  Ins.  Co.,  3 
the  insurance  money  among  them  as  he  Dill.  (U.  S.)  x6o;  s.  c,  4  Big.  L.  &  A. 
desires.  Hathaway'^t;.  Sherman,  61  Me.  Ins.  Rep.  176;  Swift  v.  Massachusetts 
466.  Mut.  Life  Ins.  Co.,  2  N.  Y.  Supr.  Ct. 
It  is  said  in  this  case  that  an  intention  302;  Edington  v.  ^tna  Life  Ins.  Co., 
to  make  such  testamentary  disposition 
will  not  be  inferred  from  the  fact  that 
the  testators  bequests  were  ultimately  Rep.  372. 
found  to  exceed  the  amount  of  his  They  mean  freedom  from  any 
estate,  exclusvie  of  such  fund;  nor  conscious  derangement  of  important 
from  the  fact  that  he  designated  a  per-  organic  functions.  Goucher  v.  North- 
son  as  a  legatee  of  the  residue  of  his  western  etc.  Assoc,  20  Fed.  Rep.  596. 
property  of  every  description  what-  Dsrspepsla. — One  may  have  dyspepsia 
ever,  but  that  such  intention  must  be  in  its  milder  forms  and  still  truthfully 
explicitly  declared.  But  this  is  opposed  state  that  his  health  is  sound.  Mor- 
to  the  doctrine  of  Keller  v.  Gaylor,  40  rison  v.  Wisconsin  etc.  Ins.  Co.,  59 
Conn.  343,  above  cited,  and  to  the  case  Wis.  162. 

of  Petty  V,  Willson,   Law  Rep.,  4  Ch.  Cancer.  —  The    insured    represented 

574.  that  his  health  was  good.     He  showed 

1.  Williams  v.  Carson  (Chancery  the  medical  examiner  a  pimple  on  his 
Court  of  Nashville,  Tenn.),  5  Big.  L.  &  tong^ue,  but  said  it  was  not  serious. 
A.  Ins.  Rep.  524;  s.  c,  5  Ins.  L.  J.  The  examiner  made  only  a  cursory  ex- 
31  ^.  amination,  and  discovered  no  indications 

Petty  r.  Willson,  Law  Rep.,  4  Ch.  of  disease.      Prior  to  this   there    had 

574.     '  been  symptoms  of  cancer,  and  the  in- 

2.  Roe  V.  Mut.  Life  Ins.  Co.  (N.  Y.  sured  had  consulted  two  physicians, 
Supr.  Ct.),  4  Big.  L.  &  A.  Ins.  Rep.  and  shortly  afterwards  took  'medical 
254;  Catholic  Ben.  Assoc,  v.  Priest,  46  treatment,  underwent  an  operation,  and 
Mich.  429.  died.     Held^  in  an  action  on  the  policy, 

8.  Witt  7^  Amis,  i  Best  &  S.  109.  that    a    nonsuit     should    be    directecl. 

But  not  to  the  prejudice  of  creditors  Storv  v.  United  L.  &  A.  Ins.  Assoc.,  4 
in  California.    Otherwise,  if  in  pay-     N.  V.  S.  Nat.  Rep.  373. 
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Where  the  health  of  the  par^  is  represented  to  be  good,  but 
before  the  consummation  of  the  contract  there  is  a  material 
change  in  this  respect,  such  change  should  be  made  known  to  the 
company.* 

Where  it  is  warranted  that  all  material  facts  concerning  the 
health  of  the  insured  have  been  made  known  the  concealment  of 
any  will  avoid  the  policy,  even  though  the  insured  did  not  know 
of  them  himself,  even  if  he  had  reason  to  know  of  them.^ 

When  the  insured  is  asked  if  he  has  had  particular  affections 
mentioned  and  his  answers  are  made  warranties,  he  must  answer 
fully  and  truly.  Otherwise  the  policy  will  be  avoided.  It  does 
not  matter,  in  such  case,  that  he  does  not  regard  the  subject  of 
enquiry  as  material,  or  that  it  is  not  generally  considered  as  hav- 
ing a  certain  tendency  to  shorten  life.* 

Wlieii  Company  Oumot  Take  AdTan-  8.  The  policy  provided  that  it  should 

taire  of  TtandQleiit  Repareieiitalion.  —  be  void  if  any  statement  of  insured  in 

The  company  cannot  take  advantage  his  application  should  be  untrue.    The 

of  fraudulent  representations  concern-  insured  stated  therein  that  he  ^ad  not 

ing  the  health  of  the  insured,  where  it  had  any  spitting  of  blood,  consumptive 

is  provided  that  no  question  as  to  the  symptoms,  cough,  or  other  affection  of 

validity  of  an  application  or  certificate  the  lungs.     In  fact,  about  four  years 

of  membership  shall  be  raised    after  prior  to  the  issuance  of  the  policy  he 

two   years,  or  after  the  death  of  the  had  spit   blood,  and  had  other  svmp- 

member,    and     death     has     occurred,  toms  of  consumption.     He  died  of  this 

Wright  V.  Mut.   Ben.  Life  Assoc.,  43  disease  three  years  after  the  issuance  of 

Hun  (N.  Y.)  61.  the  policy.     61  a  suit  thereon  the  jury 

1.  Whitley   v.    Piedmont   etc.    Life  were  instructed  that  it  was  for  them  to 
Ins.  Co.,  71  N.  Car.  480.  say  whether,  at  the  time  of  such  state- 
See  also  Homer  v.  Guardian  etc.  Life  ment,  the  insured  had  had  suck  a  spit- 
Ins.  Co.,  67  N.  Y.  478;  Mut.  Ben.  Life  ting  of  blood,  and  suck  affection  of  the 
Ins.  Co.  V,  Higgenbotham,  95  U.  S.  380.  lungs,  ant/inflammatory  coug^  as  would 

2.  The  policy  was  conditioned  to  be  have  a  tendency  to  shorten  his  life. 
Yoid  in  case  of  a  concealment  of  any  Held,  that  this  was  error.  The  fact 
material  fact.  At  the  time  the  insur^  should  have  been  made  known  to  the 
was  suffering  from  consumption,  but  he  office.  Geach  v,  Ingall,  14  Mees.  &  W. 
did  not  know  it,  though  he  had  been  95.  See  also  to  the  same  effect,  Smith 
aware  of  symptoms  sufficient  to  indicate  v.  JEtn2i  Life  Ins.  Co.,  49  N.  Y.  3x1; 
the  nature  of  the  disease,  and  he  stated  Horn  v.  Amicable  Mut.  Life  Ins.  Co., 
that  he  was  suffering  from  general  de-  64  Barb.  (N.  Y.)8i;  Foot  v,  ^tna  Life 
bility.  Held,  that  the  policy  was  void.  Ins.  Co.,  4  Daly  (N.  Y.)  285;  Barteau 
Vose  V.  Eagle  Life  etc.  Ins.  Co.,  6  v.  Phoenix  Mut.  Life  Ins.  do.,  3  N.  Y. 
Cush.  (Mass.)  42.  See  to  the  same  ef-  Supr.  Ct.  576;  Baker  t;.  Home  Life  Ins. 
feet,  Campbell  v.  New  Eng.  Mut.  Life  Co.,  4  N.  Y.  Supr.  Ct.  35c;  s.  c,  2  Hun 
Ins.  Co.,  98  Mass.  381;  Britton  v,  Mut.  (N.  Y.)  402;  Bancrofts.  Home  Ben.  Ins. 
Ben.  Life  Ins.  Co.,  3  N.  Y.  Supr.  Ct.  Co.,  54  N.  Y.  Supr.  Ct.  332;  Archibald 
220;  Harris  v.  Equitable  Life  Assu.  t;.  Mut.  Life  Ins.  Co.,  38  Wis.  542;  Con- 
Soc.,  6  Thomp.  etc.  (N.  Y.)  108.  necticutMut.  Life   Ins.  Co.  v.  Union 

But  where  the  insured  has  no  good  Trust  Co.,  112  U.  S.  250;  Dreiert;.  Con- 
reason  to  believe  facts  material  which  tinental  Life  Ins.  Co.,  24  Fed.  Rep. 
are  not  revealed,  the  policy  will  not  be  670. 

avoided.    Life   Assoc,  of   Scotland    v.  Nor  does  it  matter  that  the  insured 

Foster,  II  Ct.  Sess.  Cas.,  3rd  Series  351.  was  ignorant  of  having  the  disease  in- 

PregnaBcy. — Whether  the  pregnancy  quired  about.     Powers  v.    N.  E.  etc. 

of  a  married  woman  is  a  fact  material  Life   Assoc,  50  Vt.  630;    Continental 

to  be  stated  by  the  applicant  for  insur-  Life  Ins.  Co.  v.  Young,  113  Ind.  159. 

•  ance  on  her  life,  is  a  question  to  be  sub-  Otherwise  where  his  answers  are  only 

mitted  to  the  jury.     Lefavour  v.  Insur-  representations.    Mouler  v,  American 

ance  Co.,  i  Phila.  (Pa.)  558.  Life  Ins.  Co.,  in  U.  S.  335.    And  see 
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But  where  the  enquiry  is  more  general^  the  ofaligation  in  fhis 
respect  may  be  different.  If  the  insured  be  asked  if  he  has  evei* 
had  any  sickness,  -or  within  a  limited  period  mentioned,  he  is  only 
bound  to  state  important  or  serious  cases  of  sickness,  such  as  have 
a  tendency  to  shorten  life.^  He  would  not  be  bound,  for  instance, 
to  state  cases  of  ordinary  headache,^  but  would  be  bound  to  state 
Bright's  disease.* 

Whether  sickness  with  which  the  insured  was  afflicted  prior 
to  the  insurance  was  material  to  be  stated,  should  be  submitted 
to  the  jury  * 

''Disorder  tending  to  shorten  life,'*  a  phrase  often  used  in  stip- 
ulations regarding  the  health  of  the  insured,  means  a  disorder 

Northwestern   Mut.  Life    Ins.  Co.  v,  ever  had  "open  sores.*'    He  replied  that 

Gridley,    loo  U.  S.  614;   Schwarzbach  he  had  not.    Held^  that  whether  in- 

V,  Ohio  Val.  Prot.  Union,  25  W.  Va.  jurjr  received  in  battle  from  a  bursting 

632.  shell  should  have  been  mentioned,  was 

But  a  warranty  that  the  insured  "has  a  question  for  the  jury;  that  the  wound 

AOt  been  afflicted  with,  nor  is  subject  to,  received  was  not  necessarily  an  "open 

gout,  vertigo,  fits,  etc.,"  is  not  violated  sore,"  within  the  meaning  of  that  terra 

by  reason  of  his  having  had  an  epileptic  as  used  in  the  application.     Home  Mut. 

(it     in    consequence    of   an    accident.  Life  Ins.  Co.  v.  Gillespie,  1 10  Pa.  St.  84. 

What  such  warranty  means  is  that  he  1.  The  policy  provided  that  the  an- 

was  not,  at  the  time  of  the  insurance,  a  swers  to  the  application  were  the  basis 

person   habitually    or    constitutionally  of  insurance,  and  that  if  they  were  in 

afflicted  with  fits;  a  person  liable  to  fits  any  respect  untrue,  the  policy  should 

from  some  peculiarity  of]  teniperament,  be  void.    One  of  the  questions  was, 

either  natural  or  contracted  from  some  "Has  the  party  had  anj'  sickness  within 

cause  or  other  during  life.    Chattock  v.  the  past  ten  years?"  to  which  the  in- 

Shawe,  x  Moody  &  R.  498;  s.  c,  3  Big.  sured  replied  that  he  had  had  pneumo- 

L.  &  A.  Ins.  Rep.  10.  nia,  but  said  nothing  about  a  slight  at- 

And  see  Dilleber  v.  Home  Life  Ins.  tack  of  chronic  pharyngitis  some  years 
Co.,  69  N.  Y.  256;  Gridley  v.  North-  before.  Held^  that  there  was  no  war- 
western  Ins.  Co.,  14  Blatchf.  (U.  S.)  ranty,  and  that  the  slight  disease  men - 
107;  Peasley  v.  Safety  etc.  Life  Ins.  tioned  was  an  immaterial  fact,  not 
Co.,  15  Hun  (N.  Y.)  227;  Newton  v.  bound  to  be  disclosed.  Mut  Ben.  Life 
Mut.  Ben.  Life  Ins.  Co.,  15  Hun  (N.  Ins.  Co.  v.  Wise,  34  Md.  582;  s.  c,  2 
Y.)  595;  Northwestern  Mut.  Life  Ins.  Big.  L.  &  A.  Ins.  Rep.  46;  3  Big.  L.  & 
Co.  V.  Gridley,  100  U.  S.  614;  North-  A.  Ins.  Rep.  595.  See  also  Wilkinsoo 
western  Mut.  Life  Ins.  Co.  v.  Heimann,  v.  Connecticut  Mut.  Life  Ins.  Co.,  30 
93  Ind.  24.  Iowa  119;  Fitch  v,  American  etc.  Life 

The  policy  contained  a  provision  that  Ins.  Co.,  59  N   Y.  557;  Manhattan  Life 

the  insured  should  have  had  no  chronic  Ins.  Co.  v.  Francisco,  17  Wall.  (U.  S.) 

disease  at  the  time  of  the  insurance,  672;  Goucher  v.  Northwestern  etc.  As- 

June  2ist,  1850.     He  was  examined  at  soc.,  20  Fed.  Rep.  596;  Knickerbocker 

the  time  of  the  insurance  by  the  com-  Life  Ins.  Co.  t;.Trefz,  104  U.  S.  197;  Illi- 

pany's  physician,  and  appeared  to  be  nois  Masons'  etc.  Soc.  v,  Winthrop,  85 

in  perfect  health.     He  was  attended  in  111.  537;  Metropolitan  Life  Ins.  Co.  r. 

fuly  by  a  physician   for  diarrhoea  and  McTague,  49  N.  J   L.  587. 

fever;  but  he  became  convalescent.     He  A  fall  resulting  in  serious  injury  to 

died  October  23rd,  1850,  of  chronic  in-  the   head    is    a  fact  which  should    be 

ilammation  of  the  intestines,  and  ulcera-  stated.    Snyder  v.  Mut.  Life  Ins.  Co., 

lion.     Held,  there  was    not  sufficient  (U.  S.  C.  C.  E.  Dist.  Pa.),  4  Big.  L.  & 

evidence  that  the  chronic  inflammation  A.  Ins.  Rep.  424. 

of  the  intestines  and  ulceration  existed  2.  Higbee  v.  Guardian  etc.  Ins.  Co., 

at  the  time  his  life  was  insured.  Murphy  66  Barb.  (N.  Y.)  462. 

z'.  Mut.  Ben.  Life  etc.  Ins.  Co.,  6  La.  8.  Continental     Life     Ins.     Co.    v. 

An.  518.  Young,  113  Ind.  159. 

An  applicant  was  asked  if  he  had  4.  Morrison  v.  Muspratt,  4  Bing.  6c; 
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• 
generally  having  such  tendency.     It  cannot  be  said  that  a  disor- 
der is  such  an  one  merely  because  the  party  afflicted  dies  of  it.* 
8.  Age. — The  misrepresentation  of  the  age  of  an  applicant  for 
life  insurance  will  defeat  the  insurance.^ 

5.  Keaidenoe. — The  insured  is  usually  enquired  of  regarding  the 
place  of  his  residence,  and  an  answer  to  this  enquiry  is  of  the 
same  effect  as  to  any  other.  But  the  fact  that  the  insured  had 
been  nearly  two  years  in  another  State  than  the  one  where  he 
said  he  resided,  was  held  not  to  render  his  answer  untrue.' 

4.  Oeeapatian. — The  occupation  of  the  insured  must  be  correctly 
stated  when  this  information  is  called  for.*  Thus  where  the  in- 
sured  represented  that  he  was  a  laborer,  when  he  was  not,  it  was 
held  that  the  policy  was  avoided.^  So  if  it  be  provided  that  the 
insured  shall  not  engage  in  a  specified  business,  yet  he  does  so,  it 
violates  the  policy .• 

It  is  often  provided  that  if  the  insured  shall  change  his  occupa- 
tion  without  the  consent  of  the  company  the  policy  shall  be  void. 
This  means  engaging^  in  another  employment  as  a  usual  business.'' 
But  where  it  is  not  provided  that  a  change  of  occupation  shall 
avoid  the  policy,  such  a  change  will  have  no  effect  upon  the  con- 
tract.® 

For  the  stipulation  to  have  effect  the  change  must  have  actually 
and  fully  occurred.  If  death  happens  while  making  the  change, 
but  before  its  consummation,  though  by  reason  thereof,  recovery 
may  be  had.* 

6.  Married  or  Single. — A  warranty  that  the  insured  is  single 
when  he  is. married  avoids  the  policy.*^ 

8.  c,  2  Big.  L.  &  A.  Ins.  Rep.  213;  Ins.  Co.,  8  Mo.  App.  363.  But  see  Con- 
Manhattan  Life  Ins.  Co.  v,  Francisco,  tinental  Life  Ins.  Co.  v.  Goodall  (Supr. 
17  Wall.  (U.  S.)  672;  Fitch  v.  Ameri-  Ct.  Cincinnati),  5  Big.  L.  &  A.  Ins. 
.can  etc.  Life  Ins.  Co.,  59  N.  Y.  5^7;  Rep.  422;  s.  c,  3  Am.  Law  Rec.  338. 
Lefavour  v.  Insurance  Co.,  i  Phila.  8.  Mobile  Life  Ins.  Co.  v.  Walker,  58 
(Pa.)5c8.  Ala.  290. 

1.  Watson  V.  Mainwaring,  4  Taunt.        4.  Dwight  v,  Germania  Life  Ins.  Co., 
763.     In  this  case  Chambre,  J.,  said:  103  N.  Y.  341;  s.  c,  57  Am.  Rep.  729. 
**A11  disorders  have  more  or  less  a  ten-        6.  United  Brethren  Mut  Aid  Soc.  v, 
dency   to  shorten  life,  even   the   most  White,  100  Pa.  St.  12. 
trifling;  as,  for  instance,  corns  may  end        6.  The  policy  provided  that  the  in- 
in  a  mortification;  that  is  not  the  mean-  sured  should  not  be  connected  in  ant- 
ing of  the' clause:  \£ dyspepsia  (which  capacity  with  the  ale,  wine  or  liquor 
was  the  disease  here  in  question)  M-ere  business.     He  kept  a  erocery  store  with 
a  disorder  that  tended  to  shorten   life  a  "saloon  attachment."*    Held,  that  the 
within  this  exception,  the  lives  of  half  continuance  of  this  business  after  the 
the  members  of  the  profession  of  the  issuance    and    delivery  of   the  policy 
law  would  be  uninsurable.'*      See  also  violated  it.     McGurk  v.  Metropolitan 
Jones  V,  Provincial  Ins.  Co.,  3  C.  B.,  Life  Ins.  Co.  (Conn.),  16  Atl.  Rep.  263. 
N.  S.    64;    Rose  V.   Star  Ins.  Co.,  2        7.  Stone   v.  United  States  Casualty 
Irish  Jur.  206;  s.  c,  3  Big.  L.  &  A.  Ins.  Co.,  34  N.  T.  L.  371. 
Rep.  346;  World  Mut.  Life  Ins.  Co.  v.        8.  Provident  Life  Ins.  Co.  v,  Fennell» 
Schultz,  73  111.  586;  8.  c,  5  Big.  L.  &  A.  49  111.  180. 
Ins.  Rep.  104.  9.  Summers    v.   United   States  Ins. 

8.  Atty.  uen.  v.  Ray,  L.  R*)9  Ch.  etc.  Co.,  x^  La.  An.  504. 

7;  Hartford    Life    etc.    Ins.  Cfo.    v,        10.  Jeffries  v.  Economical  Life  Ins. 

ay,  91  111.  159;  Linz  v.  Masaacbiieetts  Co.,  22   Wall.   (U.   S.)  47;  Jeffries  v» 
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6.  Beputed  Wi&. — Where  a  husband,  as  the  agent  of  his  reputed 
wife,  takes  out  a  policy  on  his  life  for  her  benefit,  representing  that 
she  is  actually  his  wife,  when  she  is  not  so,  by  reason  of  her  hav- 
ing a  husband  living  at  the  time  of  their  marriage,  it  has  been 
held  that  the  policy  is  not  void,  unless  they  knew  at  the  time  of 
taking  out  the  policy  that  the  lawful  husband  was  living  at  the 
time  of  the  second  marriage.^ 

7.  Temperance. — A  warranty  that  the  insured  is  temperate  as  to 
the  use  of  intoxicating  liquors,  vitiates  the  policy  where  he  is  ad- 
dicted to  periodical  and  habitual  excessive  indulgence,^  but  noth- 
ing less  than  this,  it  is  held,  will  have  such  effect.^ 

If  the  insured  was  at  the  time  the  policy  was  issued  temperate 
and  in  good  health,  the  fact  that  he  dies  from  the  excessive  use 
of  intoxicating  drink  is  immaterial.^  And  death  from  an  injury 
received  while  in  a  state  of  intoxication  does  not  avoid  a  policy 
issued  upon  an  application  in  which  the  insured  warranted  merely 
that  he  had  never  been  addicted  to  the  intemperate  use  of 
liquor.* 

The  rights  of  a  company  resulting  from  a  violation  by  the  in- 
sured of  a  representation  respecting  his  habits  may  be  waived, 
but  this  is  not  done  by  the  mere  inaction  of  the  company  for  a 
period  of  thirty  or  thirty-five  days  after  it  receives  information 
that  the  habits  of  the  insured  are  at  variance  with  his  representa- 
tions.* 

8.  Hedioal  Attendant. — The  insured  is  usually  required  to  state 
in  his  application  the  name  and  address  of  his  usual  medical  at- 
tendant ;  and  where  this  is  untruly  done,'''  or  where  he  untruly 
states  that  he  has  had  no  medical  attendance  or  prescription,^  the 
right  of  recovery  on  the  policy  is  forfeited.* 

Union  Mut.  Life  Ins.  Co.,  i  McCrary  wQuld  not  avoid  the  policy.    Knicker* 

(U.  S.)  114;  United  Brethren  Mut.  Aid  bocker  Life  Ins.  Co.  v.  Foley,  105  U. 

Soc.  V.  White,  100  Pa.  St.  12.  S.  350. 

1.  Equitable   Life  etc.  Soc.  v.  Pater-  4.  Reichard  v,  Manhattan  Life  Int. 

son,  41  Ga.  338.     And  see  Holabird  v.  Co.,  31  Mo.  518. 

Atlantic  Mut.  Life  Ins.  Co.,  2  Dill.  (U.  5.  Horton    v.    Equitable  Life  Assu. 

S.)  166;  8.  c,  4  Big.  L.  &  A.  Ins.  Rep.  Soc.  (C.  P.,  N.  Y.  1870),  2  Big.  L.  & 

181.  A.  Ins.  Rep.  108. 

S.  Mut.  Ben.  Life  Ins.  Co.  v,  Holter-  6.  Adreveno  v,  Mut.  etc.  Life  Assoc, 

hofF,  2  Cincinnati  Supr.  Ct.  Rep.  379;  38  Fed.  Rep.  806. 

s.  c,    4  Big.  L.  &   A.  Ins.  Rep.  375;  4  7.  Hutton  v.  Waterloo    Life  Assu. 

Big.  L.  8l  a.  Ins.  Rep.  395;   Hartwell  Co.,  i  Fost.  &  F.  735;  s.  c,  3  Big.  L.  & 

V.  Alabama  Gold  lAtt  Ins.  Co.,  33  La.  A.  Ins.  Rep.  199. 

An.  1353;  8.  c,  39  Am.  Rep.  294.  But  see  where  there  was  more  than 

8.  Fox  V,  Penn.   Mut.  Life  ins.  Co.  one  attending  physician,  and  the  name 

(Dist.  Ct.  Phila.   Pa.)  4  Bie.  L.  &  A.  of  only  one  was  given.     Dillei>er  v. 

Ins.  Rep.  4^8;  ^tna  Life  Ins.  Co.  v.  Home  Life  Ins.  Co.,  60  N.  Y.  256.   See 

Davey,  123  U.  S.  739.  also  Higgins  v,  Phceniz  Mut.  Life  Ins. 

The  insured  represented  that  he  was  Co.,  74  N.  Y.  6;  where  it  was  held 

and  always  had  been  a  man  of  temper-  that  the  answer,  **Refer  to  Dr.   A.  J. 

ate  habits.    Heldf  that  if  his  habits  in  Mill8,Corning,  N.Y.,*' did  not  affirm  any 

the  usual  and  every  day  routine  of  his  fact,  and  did  not  constitute  a  warranty, 

life  were  temperate,  the  fact  of  his  hav-  8.  Metropolitan  Life  Ins.  Co.  v.  Me- 

ing  had  an  attack  of  delirium  tremens  Tague,  49  N.  T.  L.  587. 

from  an  exceptional  over  indulgence  ••  A  provision  that  the  insured  shall 
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Who  is  the  usual  medical  attendant  is  a  question  of  fact  for 
the  jury.^  But  it  has  been  held  that  a  physician  who  is  out  of 
practice,  and  who  attends  the  insured  when  wounded,  in  a 
friendly  capacity,  and  administers  remedies  without  compensa- 
tion, is  not  necessarily  an  attending  physician.*  And,  on  the 
other  hand,  it  has  been  held  that  a  physician  who  alone  attends 
an  insured  on  occasions  when  he  is  indisposed,  though  only  a  few 
during  a  period  of  three  years,  is  his  usual  medical  attendant.' 
And  where  a  married  woman  had  for  several  years  prior  to  her 
marriage,  and  nearly  to  the  time  the  policy  was  taken  out,  been 
attended  by  one  physician,  though  after  marriage  she  had  been 
prescribed  for  by  her  husband's  family  physician  for  some  diffi- 
culty of  little  importance,  and  she  stated  in  her  application  for 
insurance  that  this  latter  physician  was  her  medical  attendant,  it 
was  held  that  there  was  not  sufficient  evidence  to  warrant  a  sub- 
mission to  the  jury  of  the  question  as  to  which  was  her  usual 
medical  attendant."^ 

9.  Impruonmeiit. — Whether  imprisonment  in  a  jail  is  a  material 
fact  which  ought  to  be  disclosed  in  making  application  for  insur- 
ance, is  for  the  jury.* 

10.  Other  Applioatton. — A  false  answer  by  an  applicant  for  life 
insurance  to  an  enquiry  as  to  whether  he  has  ever  made  any 
other  application  and  with  what  result  avoids  the  policy.  And 
it  is  a  false  answer  to  this  enquiry  where  the  applicant  says,  "Yes, 
and  always  successful,"  and  "Yes,  accepted,"  when  he  has  made 
application,  and  the  medical  examiner  has  declined  to  pass  him 
on  the  ground  that  he  was  not  insurable.^  But  a  representation 
by  an  applicant  for  insurance  that  he  has  not  made  any  other 
application  upon  which  a  policy  has  not  been  issued,  is  not  un- 
true by  reason  of  his  having  made  another  application  which  has 
not  been  finally  passed  upon  by  the  company.* 

Although  false  answers  in  this  respect  avoid  the  policy,  the 
failure  of  the  applicant  to  make  answer,  even  though  intentional^ 
does  not  have  this  effect.® 

IV.  Special  Psoviaion  of  the  Pouct — 1.  Military  or  Naval 
Service. — Another  universal  condition  of  life  policies  is  that  the 
insured  shall  not  enter  into  any  military  or  naval  service  without 
the  company's  consent.* 

also  name  "his  latest,  if  other  than  his  2.  Gibson    v,  American   Mut.    Life 

usual  medical  attendant,"  is  of  similar  Ins.  Co.,  ,^7  N.  Y.  580 

effect     British  Equitable  Ins.  Co.  v,  8.  Monk  v.  Union  Mut.  Life  Ins.  Co.» 

Great  Western  R.  Co.,  38  Law  J.,  Ch.  6  Rob.  (N.  Y.)  455. 

132;  s.  c,  3  Big.  L.  &  A.  Ins.  Rep.  264.  4.  Huckman  v,  Femie,  3  Mees.  &  W» 

A  "fknilly  physielaii"  means  the  phy-  505. 

sician  who  usually  attends  and  is  con-  5.  Huguenin  v,  Rayley,  6  Taunt.  186. 

suited  by  the  members  of  a  family  in  6.  Edington  v,  ^tna  Life  Ins.  Co., 

the  capacity  of  physician.     Price  v.  100  N.  Y.  536. 

Phoenix  Mut.  Life  Ins.  Co.,  17  Minn.  7.  Langdon  v.  Union  Mut  Life  Ins. 

407;  Reid  V.  Piedmont  etc.  Ins.  Co.,  Co.,  i^  Fed.  Rep.  272. 

58  Mo.  421.  8.  Phcenix  Life  Ins.  Co.  v*  Raddin, 

1.  Scoles  V,  Universal  Life  Ins.  Co.,  120  U.  S.  183. 

4a  Cal.  523.  9.  In  Welts  v.  Connecticut  Mut  Lile 
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8.  Sedd«iiO0  and  TraveL — ^A  stipulation  confining  the  residence 
and  travels  of  the  insured  to  certain  limits  is  a  stipulation  nearly 
universal  in  life  insurance  policies.  This  is  binding.^  Sometimes 
the  provision  is  that  the  policy  shall  be  void  if  the  insured  shall 
''pass  beyond  the  settled  limits  of  the  United  States."  This 
means  the  established  boundaries  of  the  United  States;  and, 
therefore,  the  penalty  of  avoidance  is  not  incurred  by  the  death 
of  the  insured  beyond  the  region  of  actual  settlement,  but  within 
the  territorial  limits  of  the  country.'  But  a  stipulation  limiting 
travel  or  residence  by  the  insured  may  be  waived,*  either  ex- 
pressly^ or  impliedly.  It  is  impliedly  waived,  for  instance,  by 
receiving  premiums  with  knowledge  of  a  departure  from  the  pre- 

Io8.  Co.,  46  Barb.  (N.  Y.)  41a,  the  pol-  have  known  what  the  ordinaiy  perils 
icjr  was  conditioned  to  be  void  if  the  were  in  the  counti^  where  the  insured 
insured  should  enter  into  any  military  proposed  to  go,  and  their  contract  must 
or  naval  service  of  the  countrj  without  be  interpreted  in  the  light  of  this  as- 
the  insurance  company's  consent;  or  if  aumption."  This  case  was  affirmed  by 
he  should,  without  such  consent,  visit  the  court  of  appeals,  4S  N.  Y.  3^ 
those  parts  of  the  United  States  which  Sea  Benrloe. — Manj  times  it  is  pro- 
lie  south  of  the  thirty- sixth  degree  of  vided  that  the  Insured  shall  not  engage 
north  latitude,  between  the  first  of  June  in  sea  service  without  the  consent  of 
and  the  first  of  November.  On  Sep-  the  company.  Where  this  was  the  case 
tember  17th,  1864,  the  company  en-  the  insured  applied  for  such  consent 
dorsed  permission  on  the  policy  for  the  and  it  was  granted  on  "the  prior  pay- 
insured  to  pass  south  of  said  degree  ment  any  year  of  an  additional  pre- 
of  latitude,  and  reside  there,  or  re-  mium.'*  Tne  first  additional  payment 
turn,  during  the  term  of  one  year,  pro-  was  paid,  but  no  other,  although 
vided  ^'that  the  said  Welts  is  not  insured  the  insured  continued  in  the  service, 
by  said  policy  against  death  from  any  and  it  was  held  that  Uie  policy  was  for- 
of  the  casualties  or  consequences  of  the  felted.  Ayer  v.  New  Eng.  Mut.  Life 
war  or  rebellion,  or  from  belligerent  Ins.  Co.,  109  Mass.  43a 
forces,  in  any  place  where  he  may  be.*'  1.  Nightingale  v.  State  Mut  Life 
The  war  of  the  rebellion  then  existed  Ins.  Co.,  5  R.  I.  38;  Rainsford  v.  Royid 
In  the  States,  into  which  he  was  thus  Ins.  Co.,  33  'if.  Y.  Super.  Ct  453; 
permitted  to  go.  He  engaged  in  build-  Evans  v,  U.  S.  Life  Ins.  Co.,  6  Thomp. 
Ing  bridges  for  the  government  for  &  C.  (N.  Y.)  331;  Douglas  v.  Knicker- 
military  purposes,  and  while  so  engaged  bocker  Life  Ins.  Co.,  55  How.  Pr.  (N. 
at  a  distance  from  both  federal  and  Y.)  104;  45  N.  Y.  Super.  Ct  313;  83 
confederate  forces  was  killed  in    Ten-  N.  Y.  493. 

nestee  by  a  band  of  robbers,  a  part  of  Reia  v.  Scottish  Equitable  Life  Assi 

whom  wore  military    uniforms.    The  Soc.,  2  Hurl.  &  N.  19. 

court  ^tfZt/ that  the  company  was  bound,  2.  Casler  v,  Connecticut  Mut.  Life 

although  JusTiCK  Smith  said,  in  the  Ins.  Co.,  2a  N.  Y.  427. 

course  of  the  opinion,  that  *4f  this  per-  S.  Home  Life  Ins.  Co.  v.  Pierce,  75 

mit  had  not  been  given  when  all  that  111.  426. 

part  of  the  United  States  south  of  the  4.  Forbes  v.  American  Mut.  Life.  Ins. 

tliirty-sixth  degree  of    north    latitude  Co.,  15  Gray  (Mass.)  249;  Notman  v, 

was  in  a  state  of  insurrection  and  war,  Anchor  Ins.  Co.,  4  C.  B.,  N.  S.  476. 

and  covered  more  or  less  with  hostile  In  Pohalaski  v.  Mut  Life  Ins.  Co., 

armies,  I  should  have  considered  that  45  How.  Pr.  (N.  Y.)  504,  permission 

Welts    came    to    his  death    from  the  was  given  to  pass  beyond  the  stipulated 

causes  covered  by  the  proviso,  and  ex-  limits,   the  insured  '**to    take  his  own 

cepted    from    the    policy."     He    con-  risk    of  death    from  epidemics.'*     He 

eluded  the  opinion  with  the  observation  died  beyond  such  limits  of  yellow  fever, 

that    "this  permit  is  to  be  construed  but  not  when  it  was  prevailing  as  an 

with  reference  to  the  known  condition  epidemic.   Heldy  that  conversations  be- 

of  the  country  at  the  time  it  was  given,  tween  the  insured  and  the  president  of 

and  the  parties  must  both  be  deemed  to  the  company  were  inadmissible  to  show 
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scribed  territory ;  ^  or  refusing  payment  on  the  ground  that  the 
premium  was  not  paid  when  due  with  such  knowledge;^  or  ex- 
pressing  satisfaction  with  the  proofs  of  death  and  promising  pay- 
ment.'  But  this  knowledge  must  be  actual  either  to  the  com- 
pany or  its  agent.* 

Where  permission  is  granted  to  go  without  the  fixed  limits  by 
a  prescribed  course,  such  course  cannot  be  departed  from  without 
violating  the  stipulation,  even  though  that  taken  be  both  shorter 
and  saf  er.^  But  a  licence  to  go  by  sea  in  a  first  class  vessel  is  not 
violated  by  taking  passage  as  a  steerage  passenger.^  Nor  is  a 
licence  violated  whicn  permits  the  insured  to  go  beyond  the  pre- 
scribed limits  to  return  by  a  certain  date,  and  he  is  prevented  by 
sickness  from  returning  by  that  time.' 

8.  Temperate  Habitib — Some  stipulation  is  usually  inserted  in 
life  insurance  policies  regarding  the  habits  of  the  insured  as  to 
temperance.  They  are  not  identical.  Some  provide  that  if  the 
insured  shall  become  intemperate  in  his  habits  the  policy  shall  be 
void.  This  has  its  stipulated  effect,^  and  it  will  not  avail  the 
beneficiary  to  show  in  reply  that  the  intemperance  was  not  to 
such  an  extent  as  to  injure  the  health  of  the  insured  or  to  shorten 
his  life.*    Other  policies  provide  that  if  he  shall  be  guilty  of  the 

that  the  word  ^^epidemic"  was  intended  such  a  degree  of  intemperance  shall 
to  cover  death  from  yellow  fever.  Also,  work  an    absolute  forfeiture.    North- 
that  evidence  was  inadmissible  to  show  western  Mut.  Life  Ins.  Co.  v,  Hazelett, 
that  yellow  fever  was  considered  as  an  105  Ind.  212;  s.  c,  55  Am.  Rep.  192. 
epidemic  among  medical  men.  9.  Southcombe  v,  Merriman,  Car.  & 

1.  Bevin  v,  Connecticut  Mut  Life  Ins.  M.  286.     LokD  Coleridge,  in    this 

Co.,  23  Conn.  244.  case,  said:  "It  is  said  by  the  plaintiff's 

1.  Home  Life  Ins.  Co.  v.  Pierce,  75  counsel  that  the  question  is  whether 

111.  426.  the  deceased  was  intemperate  to  such  a 

8.  Cotton  States  Life  Ins.  Co.  v,  Ed-  degree  as  to  injure  his  health.    I  differ 

wards,  74  Ga.  220;  Wing  v.  Harvey,  5  from  that  position;  for  the  society  has  a 

D.  G.  M.  &  G.  265.  right,  from  many  motives  of  their  own, 

4.  Lorie  v,  Connecticut  Mut,  Life  Ins.  to  act  upon  what  rules  they  please,  and 
Co.  (U.  S.  C.  C.  W.  Dist.  Mo.),  5  to  stipulate,  as  in  this  case,  that,  even 
Big.  L.  &  A.  Ins.  Rep.  237;  Bennecke  though  a  man's  health  be  not  impaired, 
V,  Connecticut  Mut.  Life  Ins.  Co.,  105  every  person  whose  life  is  insured  at 
U.  S.  355:  Robertson  v,  MetropoUtan  their  office  shall  be  a  person  of  tern* 
Life  Ins.  Co.,  88  N.  Y.  541.  perate  habits."    But  see  Fox  v.  Penn. 

5.  Hathaway  v.  Trenton  etc.  Ins.  Mut.  Life  Ins.  Co.  (Dist.  Ct  Phila. 
Co.,  II  Cush.  (Mass.)  448.  Pa.)  4  Bijp^.  L.  &  A.  Ins.  Rep.  458. 

6.  Taylor  v,  ^tna  Life  Ins.  Co.,  13  And  of  course  it  is  otherwise  where 
Gray  (Mass.)  434.  the  provision  is  that  the  policy  shall  be 

7.  Baldwin  v.  New  York  Life  Ins.  &  void  if  the  insured  shall  become  so  far 
TrustCo.,3Bo6w.  (N.  Y.)C30.  Contra,  intemperate  as  to  injure  his  health. 
Evans  v,  U.  S.  Life  Ins.  Co.,  64  N.  Y.  Stratton  v.  North  American  Mut.  Life 
304.  Ins.  Co.  (Com.  Pleas,  Crawford  Co., 

8.  Miller  v.  Mut.  Ben.  Life  Ins.  Co.,  Pa.),  5  Big.  L.  &  A.  Ins.  Rep.  504. 
31  Iowa  316;  Mut.  Ben.  Life  Ins.  Co.  And  whether  or  not  this  is  so,  is  for 
V,  Holterhoff,  2  Cin.  Super.  Ct.  (Ohio)  the  jury  to  decide.  Aetna  Ins.  Co.  v, 
379.  Davey,  8   Supr.    Ct  Rep.  331.     The 

A  specific  and  separate  stipulation  in  latter  clause   is   not   violated   bv    ha- 

a  policy,  that  if  the  insured  shall  be-  bitual    indulgence    merely.    Odd   Fel- 

come  intemperate  to  a  certain  degree  lows'  Mut.  Life  Ins.  Co*,  v.  Bohkopp, 

the  company  may  cancel  the  policy,  94  Pa.  St.  59.    But  it   is  by  a  single 

supersedes  a  general    stipulation  that  drunken  debauch  which  causes  death. 
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excessive  use  of  intoxicating  liquors  the  policy  shall  be  void.  But 
the  occasional  use  of  intoxicating  liquors  does  not  come  within 
this  provision.* 

Still  another  provision  is,  that  if  the  insured  shall  die  from  the 
habitual  use  of  intoxicating  liquors,  the  policy  shall  be  void. 
Under  this  it  has  been  ruled  that  it  is  not  death  from  the  habit- 
ual use  of  intoxicating  liquors  where  a  uniformly  temperate  man 
dies  in  consequence  of  a  single  debauch,  but  that  what  does  con- 
stitute the  habitual  use  of  intoxicating  liquors  is  a  question  for 
the  jur}\* 

Again,  it  is  provided  that  the  policy  shall  be  void  if  the  insured 
shall  die  by  reason  of  intemperance  in  the  use  of  intoxicating 
liquors.*  Under, this  it  has  been  held  that  death  must  be  the 
natural  and  proximate  result  of  intemperance  from  the  use  of  in- 
toxicating liquors.  No  degree  of  intemperance  will  render  such 
clause  available  to  the  insurer  unless  it  shall  have  actually  caused 
the  death  of  the  insured.* 

It  is  sometimes  provided  that  if  the  death  of  the  insured  shall 
be  caused  by  the  use  of  intoxicating  drinks  or  opium,  the  policy 
shall  be  null  and  void.  But  it  has  been  held  that  this  only  applies 
to  cases  where  death  results  from  the  voluntary  use  of  such 
articles.  That  it  does  not  apply,  for  instance,  where  they  are 
given  by  a  physician  in  the  course  of  treatment,  and  they  cause 
death,  even  though  the  sickness  was  caused  by  their  voluntary 

Davejr  V,  ^tna  Life  Ins.  Co.,  38  Fed.  sured,  or  others,  through  mere  omis- 
Rep.  650.  It  may  be  waived,  as  by  sion  or  neglect,  fail  to  take  or  adminis- 
treating  the  contract  as  binding  after  ter  proper  remedies,  or  if  the  insured, 
knowledge  of  its  violation.  Pomeroy  in  consequence  of  his  sickness  or  de- 
V,  Rocky  Mountain  Ins.  etc.  Inst.,  9  lirium  produced  by  intoxicating  himself^ 
Colo.  295;  or  issuing  a  policy,  with  by  accident  or  voluntarily  tULes  dan- 
knowledge  on  the  part  of  the  agent  of  ge)*ous  or  overdoses  of  medicine,  or  by 
the  company,  that  the  insured  was  a  exposure  while  in  such  condition  takes- 
confirmed  drunkard.  Newman  v.  Cove-  cold  which  destroys  his  life,  such  clause 
nant  MuL  Ben.  Assoc.  (Iowa),  40  N.  W.  in  the  policy  is  violated  and  no  recov- 
Rep.87.  ery  upon  it  can  be  had;  but  if  a  physi- 

1.  Mowry  v.  Home  Ins.  Co.,  9  R.  I.  cian,  or  others,  his  attendants,  to  effect 
346;  ^tna  Life  Ins.  Co.  v,  Davey,  123  his  cure,  administer  drugs  or  medi- 
^-  ^'  739*  cines  sufficient    to    cause    death,    and 

2.  De  Camp  v.  New  Jersey  Mut.  Life  death  results  therefrom  and  not  from 
Ins.  Co.  (U.  S.  C.  C,  S.  Dist.  N.  Y.),  the  intoxication  or  sickness  produced 
4  Big.  L.  &  A.  Ins.  Rep.  387.  by  it,  then  the  condition  of  the  policy 

8.  This  is  binding.     Bloom  v.  Frank*  is  not  broken,  and  a  recovery  may  be 

lin  Life  Ins.  Co.,  97  Ind.  478;  s.  c,  49  had    notwithstanding    such  provision. 

Am.  Rep.  469.  And  a  habit  or  long  continued  course  of 

4.   Holterhoff  v.  Mut.  Ben.  Life  Ins.  intemperance,  which  impairs  the  vital 

Co.,  4  Big.  L.  &  A.  Ins.  Rep.  395;  s.  c,  powers  of  the  insured,  and  thereby  in- 

3  Am.  L.  Rec.  272.    This  is  a  decision  vites  the  attack  and  facilitates  the  rav- 

by   the  superior    court  of  Cincinnati,  ages  of  any  disease,  and  which  disease 

and  in  the  syllabus,  as  above  reported,  becomes    the    controlling,    immediate 

the  following  is  said  in  illustration  of  and  proximate  cause  of  death,  will  not, 

the  general  principle  stated:    "If  the  combined    with    death  resulting  from 

insured  becomes  sick  or  delirious  from  such  disease,  avoid  the  policy/'    See 

intemperance  in  the  use  of  intoxicating  also  New  York  Life  Ins.  Co.  v.  La  Boi- 

liquors,  and  such  sickness  or  delirium  teaux,  5  Big.  L.  &  A.  Ins.  Rep.  437^ 

be  not  necessarily  mortal,  and  the  in-  a.  Ci  4  Am.  L.  Rec.  i. 
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use.*  The  intoxicating  drink  or  opium  must  be  the  controlling 
and  direct  cause  of  death.* 

The  burden  of  proof  is  upon  the  company  to  show  that  the  in- 
sured violated  the  stipulation  as  to  intemperance.* 

4.  Death  in  the  Tiolation  of  Law. — A  provision  to  the  effect  that 
the  policy  shall  be  void  if  the  insured  shall  die  in  the  violation  of 
law  is  generally  adopted  as  a  part  of  the  contract,^  and  is  control- 
ling.* 

To  render  it  operative,  the  insured  must  die  while  engaged  in 
the  perpetration  of  the  unlawful  act  or  as  the  direct  result  thereof. 
Death  from  some  other  cause,  though  flowing  indirectly  there- 
from, would  not  come  within  its  meaning.®  Whether  or  not  the 
unlawful  act  has  ended  at  the  time  of  the  death  is  a  question  for 
the  jury.'^ 

See  also  where  the  evidence  and  find-  inflicted  bjr  the  insured  or  any  other  per- 

ing  of  the  jury   were  considered,  and  son,"  the  company  is  not  liable  where 

where  the  clause  was  that  the  policy  the  insured  is  shot  and  killed  by  a  third 

should  be  void  if  the  insured  should  die  person,   though    without    provocation, 

intoxicated.      Newman    v»    Covenant  and  while  peaceably  and  lawfully  en- 

Mut.   Ben.  Assoc.   (Iowa),  40  N.  W.  gaged  in  his  ordinary  business.   Fischer 

Rep.  87.  V.  Travellers'  Ins.  Co.  (Cal.),  19  Pac. 

1.  New  York  Life  Ins.  Co.  v.  La  Boi-  Rep.  425. 

teaux  (Super.  Ct.  Cincinnati),  5  Big.  6.  Bloom  v.  Franklin  Life  Ins.  Co.» 

L.  &  A.  Ins.  Rep.  437;  s.  c,  4  Am.  L.  97  Ind.  478;  s.  c,  49  Am.  Rep.  469. 

Rec.  I.  6.  Thus    where    an    adulterer    was 

2.  New  York  Life  Ins.  Co.  v,  Boi-  killed  soon  after  the  act  by  the  husband 
teau  (Super.  Ct.  Cincinnati),  5  Big.  L.  of  the  woman,  and  because  thereof,  it 
&  A.  Ins.  Rep.  437;  Mut.  Life  Ins.  Co.  was  held  that  as  he  was  not  killed  in  the 
V.  Stibbe,  46  Md.  302.  commission  of  the  unlawful  act,  such 

8.  Boisblanc  v,  Louisiana  Equitable  provision  in  a  policy  on  his  life  was  not 

Life  Ins.  Co.,  34  La.  An.  1 167.  broken.    Goetzmanor   v.    Connecticut 

4.  Oapital  Felony. — In  The  Amicable  Mut.   Life    Ins.  Co.,  5    Thomp.    etc. 

Society  v.  Bolland,4  Bligh,  N.  S.  194;  (N.  Y.)  572;  3  Hun  (N\  Y.)  51c. 

s.  c,  2  Dow  &  C.  I,  it  was  keid  that  Such,  too,  was  the  holding  where  the 

the  commission  of  a  capital  felony,  ipso  insured  was  shot  and  killed  while  es- 

facto,  avoided    the    policy  without  a  caping    after  having  obtained  n?oney 

condition  to  that  effect.  from  a  public  building  by  a  show  of 

Abortion. — And   in   Hatch    v,    Mut.  force  and   threats  to    rob.    Griffin  v. 

Life  Ins.  Co.,  120  Mass.  550,  it  was  keid  Western  Mut.  etc.  Assoc.,  20  Neb.  620; 

that  death  from  abortion,  the  result  of  s.  c,  57  Am.  Rep.  848. 

an  illegal  operation  voluntarily    sub-  7.   Murray  v.  New  York  Life  Ins. 

mitted    to   for  that  purpose,    without  Co.,  19  Hun  (N.  Y.)  350.     In  this  case 

justifiable    medical   reason,  would,  on  the  insured  attacked  another  while  his 

grounds  of  public  policy,  avoid    the  brother  held  him.    The  party  attacked 

policy   without  any  provision  to  that  drew  a  pistol,  and  the  insured  retreated 

effect.  thirty  feet,  urging  his  brother  to  hold 

Does  Not  Ap^ly  to  Snlclde. — ^The  pro-  the  party,  whereupon  the  latter  fired, 
vision  does  not  apply  to  suicide. — Pat-  killing  the  insured.  The  policy  pro- 
rick  V,  Excelsior  Life  Ins.  Co.,  4  Hun  vided  that  it  should  be  void  if  the  in- 
(N.  Y.)  263;  Darrow  v.  Family  Fund  sured  should  "die  in  or  in  consequence 
Soc.,  42  Hun  (N.  Y.)  245;  Freeman  v,  of  a  duel,  or  of  the  violation  of  the  laws 
Mut.  Ben.  Soc.,  42  Hun  (N.  Y.)  252;  of  any  nation,  state  or  province." 
Kerr  v,  Minnesota  Mut  Ben.  Assoc,  39  And  in  the  trial  of  the  case  the  question 
Minn.  174.  of  whether  the  affray  had  ended  was 

Intentional     loJnrlM. —  Where     the  submitted  to  the  jury,  who  found  for 

grovision  is  that  the  compan;^  shall  not  the  plaintiff.    It  was  held  on  appeal 

e  liable  if  the  death  or  injury  "may  that  the  verdict  should    not   be   dis- 

have  been  caused  by  intentional  injuries  turbed,  but  this  was  reversed  in  the 

13  C.  of  Lw— 41  Ml 
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If  the  provision  be  that  the  policy  shall  be  void  if  the  insured 
shall  die  in  the  known  violation  of  law,  it  must  be  construed  to 
refer  to  a  voluntary  criminal  act  on  the  part  of  the  insured,  known 
by  him  at  the  time  to  be  a  crime.^  He  will,  however,  be  pre- 
sumed to  know  that  an  act  is  a  crime  which  is  criminal  by  the 
common  law  and  the  laws  of  all  civilized  countries.^  The  death 
of  the  insured  while  engaged  in  self  defence  would  not  affect  the 
policy.*  To  avoid  the  policy,  the  death  must  have  been  under 
circumstances  which  would  have  excused  the  slayer.* 

The  fact  that  the  insured  engages  in  an  illegal  business  will  not 
avoid  the  policy  in  the  absence  of  a  stipulation  to  that  effect.* 

The  record  of  the  trial  and  acquittal  of  a  person  who  killed  the 
insured  is  incompetent  to  prove  that  the  condition  has  been 
broken.* 

6.  Suicide, — A  provision  is  usually  inserted  in  life  insurance  poli- 
cies  exempting  the  company  from  liability  in  case  the  insured 
shall  commit  suicide.  It  is  of  varying  phraseology,  as,  that  the 
company  shall  not  be  liable  in  case  the  insured  shall  '*  die  by  his 
own  act,"  or  "  by  his  own  hand  "  or  "  by  suicide.'*'  In  the  ab- 
sence of  this  provision  the  suicide  of  the  insured  will  not  affect 
the  validity  of  the  policy.®  At  any  rate  this  is  the  weight  of 
authority,  though  the  contrary  has  been  decided  in  Pennsyl- 
vania.* 

court  of  appeals.    96  N.  Y.  614;  s.  c,  means  killing  another;  and  it  cannot  be 

48  Am.  Rep.  658.  restricted    in    meaning  to  a  wrongful 

1.  Cluff  V.  Mut.  Ben.  Life  Ins.  Co.,  act  of  self-murder.  John  Hancock 
13  Allen  (Mass.)  308.  Mut.    Life    Ins.    Co.    v.    Moore,    34 

See  also  Bradley  v,  Mut.  Ben.   Life  Mich.  41. 

Ins.  Co.,  3  Lane.  (N.  Y.;  341;  s.  c,  45  Taking  Anwnlc. — Self-destruction  bv 

N.  Y.  422.  taking  arsenic  comes  within  this  clause. 

Felony  or  Mot. — It  is  held  by  some  Hartman  v.  Keystone  Ins.  Co.,  21  Pa. 

courts  that  the  clause  extends  only  to  St.  466. 

cases  where  the   insured  dies  in   the  Initnictloni  to  Jury. — See  the  case  of 

consummation    of   a  felony.      Harper  Snyder  v.  Mut.  Life  Ins.  Co.,  4  Big. 

V,  Phcenix  Ins.  Co.,  lo  Mo.  506.  L.  &  A.  Ins.  Rep.  424,  as  to  instruc- 

But  others  hold   that  the  unlawful  tions  of  judge  to  jury,  where  it  was  a 

act    need    not    amount    to    a  felony,  question  whether  the  insured  had  been 

Wolff  V,  Connecticut  Mut   Ins.  Co.,  murdered  or  had  committed  suicide. 

5  Mo.  App.  236.  Bjmonynions  PliraMi. — The    phrases 

2.  Cluff  V.  Mut.  Ben.  Life  Ins.  Co.,  **shall  die  by  his  own  hand"  and  shall 
13  Allen  (Mass.)  308.  **commit     suicide*^    are    synonymous. 

It  is  also  said  that  the  insured  is  pre-  Cooper  v.  Massachusetts  Mut.  Life  Ins. 

sumed,  in   respect  to  this    matter,  to  Co.,   102   Mass.  227;    Phadenhauer  v. 

know  the   criminal  law  of  the  State.  GermaniaLifelns.  Co.,7Heisk.(Tenn.} 

Cluff  V,  Mut.  Ben.  Life  Ins.  Co.,  99  567. 

Mass.  3x7.  8.   Fitch  v.  American  Popular  Life 

8.  Overton  v,  St.  Louis  Mut  Life  Ins.  Co.,  59  N.  Y.  557;  Patrick  v,  Ex- 
Ins.  Co.,  39  Mo.  122.  celsior  Life  Ins.  Co.,  4  Hun  (N.  Y.) 

4.   Harper  t;.   Phcenix   Ins.  Co.,   19  263;  67  Barb.  (N.  Y.  203;  59  N.  Y.  557; 

Mo.  506.  Kerr  v.  Minnesota  Mut  Ben.  Assoc., 

6.   jLord  v.  Dall,  12  Mass.  ix^.  39  Minn.  174. 

6.  Cluff  V,  Mut.  Ben.  Life  Ins.  Co.,  9.  Hartman  v.  Keystone  Ins.  Co.,  21 
99  Mass.  317.  Pa.  St  466;  Bank  of  Oil  City  v.  Guar- 

7.  Peflnitton.— The  term  "suicide"  dian  Mut  Life  Ins.  Co.  (Com.  Pleas 
means  self-killing,   just    as    homicide  Venango  Co.  Pa.),   5  Big.  L.  &  A. 
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The  atheism  or  infidelity  of  the  insured  cannot  be  taken  into 
consideration  in  determining  whether  the  insured  committed  sui- 
cide.^ The  death  of  the  insured  from  taking  poison  by  accident 
or  mistake  is  not  within  the  contemplation  of  a  provision  that  the 
policy  shall  be  void  in  case  he  shall  "die  by  his  own  hand/**  even 
though  he  was  at  the  time  intoxicated,  and  the  mistake  or  acci- 
dent was  in  some  sense  caused  by  the  intoxication.^  Drunken- 
ness  will  not,  however,  relieve  against  the  consequences  of  such  a 
provision  where  there  is  an  intention  of  self-destruction.* 

The  question  most  discussed  under  this  provision  has  been 
whether  it  is  applicable  to  the  case  of  a  party  taking  his  own  life 
while  insane,  and  upon  this  the  courts  have  not  reached  the  same 
conclusion.  Certain  it  is,  that  where  there  is  no  provision  of  this 
character,  the  policy  is  not  vacated  by  the  suicide  of  the  insured 
when  in  a  state  of  insanity,^  but  when  the  provision  under  con- 
sideration is  inserted,  without  any  further  provision  as  to  whether 
it  shall  apply  in  case  the  insured  shall  commit  suicide  when  in- 
sane, the  question  becomes  involved  in  doubt.  It  has  been  held 
by  some  courts  that  a  policy  providing  that  it  shall  be  void  in 
case  the  insured  shall  "die  bv  his  own  hand'*  is  not  avoided  by 
self-destruction  while  insane,^  while  others  hold  that  such  is  the 
effect  under  this  provision  if  the  act  be  knowingly  and  intention 
ally  committed;''  and  one — the  court  of  appeals  of  Kentucky — ^was 

Ins.  Rep.  478;  6.  c,  6  Leg.  Gaz.  ^48.  should  be  void  in  case  the  insured  "shall, 

Where  the  insured  takes  out  a  policy  under  any  circumstances,  die    by  his 

with     the     intention     of    committing  own  hand,"  but  the  decision  was  the 

suicide,  and  thus  provide  for  his  family  same. 

and  creditors,  and,  while  sane,  carries  7.  Dean  v,  American  Mut.   Life  Ins. 

out  that  intention,  the  policy  is  void,  Co.,  4  Allen    (Mass.)  96;    Nimick   v, 

though  there  be  no  provision  to  this  Mut.  Ben.  Life  Ins.  Co.,  i  Big.  L.  &  A. 

effect  in    the  policy.     Smith   v.  Nat.  Ins.  Rep.  689;  Van  Zandt  v.  Mut.  Ben. 

Ben.  Soc.,  4  N.  Y.  S.  Nat.  Rep.  521.  Life    Ins.  Co.,  55    N.  Y.  169,  where 

1.   Gibson   v,  American    Mut.   Life  Breasted   v.  Farmers'  Loan   &  Trust 

Ins.  Co.,  37  N.  Y.  ^80.  Co.,  above  cited,  is  considered.  Amerl- 

5.  Edwards  v.  Travellers'  Life  Ins.  can  Life  Ins.  Co.  v,  Isett,  74  Pa.  St. 
Co.,  20  Fed.  Rep.  661;  Penfold  v,  176;  Stratton  v.  North  American  Mut 
Universal  Life  Ins.  Co.,  85  N.  Y.  317;  Life  Ins.  Co.  (Com.  Pleas,  Crawford 
8.  c,  39  Am.  Rep.  660;  Northwestern  Co.,  Pa.)  5  Big.  L.  &  A.  Ins.  Rep.  504; 
Mut.  Life  Ins.  Co.    v.  Hazelett,   105  s.  c,  7  Leg.  Gaz.  313. 

Ind.  312;  s.  c,  55  Am.  Rep.  192.  Barradaile  v.  Hunter,  5  Man.  &  Gran. 

8.   Equitable     Life    Assu.     Soc.    v,  639;  Clifl  v.  Schwabe,  3  Man.,  Gran.  & 

Paterson,  41  Ga.  338.  Scott  437;  Dufaur  v.  Professional  Life 

4.   Equitable  Li^  Assu.  Soc.  v,  Pat-  Assu.  Co.,  25  Beav.  602. 

erson,  41  Ga.  338.  Also  Hathaway  v,  Nat.  Life  Ins.  Co., 

6.  Homt;.  Anglo- Australian  etc.  Ins.  48  Vt.  335. 

Co.,  7  Jur.,  N.  S.  673.  The  insanity  must  be  to  such  an  ex- 

6.  Eastabrook  v.   Union   Mut.    Life  tent  as  to  render  the  insured  wholly 

Ins.  Co.,  ^4  Me.  224:  Breasted  v.  Farm-  unconscious  of    the   act.      Fowler    v, 

ers'  Loan'  &  Trust  Co.,  4  Hill  (N.  Y.)  Mut  Life  Ins.  Co.,  4  Lans.  (N.  Y.)  202. 

73;  s.  c,  8  N.  Y.  299;  Phillips  v,  Lou-  See  Jackson  v.  Forster,  5  Jur.,  N.  S. 

isiana  Equitable  Life  Ins.  Co.,  26  La.  547;  s.  c,  i  El.  &  E.  ^63,  as  to  the  con- 

An.  404;  Scheffer  v,  Nat.  Life  Ins.  Co.,  struction  of  a  provision  excepting  the 

25  Minn.  534.  claims  of  certain  assignees  from   the 

In  Schuttz  V,  Ins.  Co.,  40  Ohio  St  condition  regarding  suicide  by  the  in- 

217,  it  was  provided  that  the  policy  sured. 
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equally  divided,  though  it  did  hold  that,  to  avoid  the  policy,  the 
act  of  self-destruction  must  be  voluntaiy.^ 

A  middle  ground  has  been  taken  by  the  federal  courts.  In 
New  York  Mutual  Fire  Insurance  Co.  v,  Terry,*  the  supreme 
court  said :  '*  If  the  death  is  caused  by  the  voluntary  act  of  the 
assured,  he  knowing  and  intending  that  his  death  shall  be  the  re- 
sult of  his  act,  but  when  his  reasoning  faculties  are  so  far  impaired 
that  he  is  not  able  to  understand  the  moral  character,  the  general 
nature,  consequences,  and  effect  of  the  act  he  is  about  to  commit, 
or  when  he  is  impelled  thereto  by  an  insane  impulse  which  he  has 
not  the  power  to  resist,  such  death  is  not  within  the  contempla- 
tion  of  the  parties  to  the  contract,  and  the  insurer  is  liable,**  and 
the  doctrine  of  this  case  is  now  quite  generally  concurred  in.* 

It  is  held  in  Massachusetts  that  a  policy  which  is  provided  to 
be  void  if  the  insured  shall  ''  die  by  suicide  "  is  vitiated  by  such 
act,  even  though  the  insured  be  insane,  if  it  be  the  result  of  his 
will  and  intention.^  Such,  too,  has  been  the  ruling  of  the  United 
States  circuit  court  for  Connecticut,*  though  the  contrary  has  been 
held  in  Pennsylvania.*  But  it  seems  to  be  the  view  everywhere 
that  if  the  insured  takes  his  life  while  acting  under  an  insane  de- 
lusion which  overpowers  his  understanding  and  will,  or  if  he  is 
impelled  by  an  uncontrollable  impulse  which  neither  his  under- 
standing nor  will  can  resist,  the  company  is  liable,  notwithstanding 
these  provisions.'*' 

There  is  no  presumption  of  law,  prima  facie  or  otherwise,  that 
self-destruction  arises  from  insanity.®     Insanity  must  be  proved 

.  1.  St.  Louis  Mut  Life  Ins.  Co.  v,  Co.  v,  Moore,  34  Mich.  41;  Weed  v. 

Graves,  6  Bush  (Ky.)^  368.  Mut.  Ben.  Life  Ins.  Co.,  41 N.  Y.  Super. 

S.  New  York  Mut.  Life  Ins.  Co.  v.  Ct.  476;    Hathaway  v,  Nat.  Life  Ins. 

Ferry,  15  Wall.  (U.  S.)  580.  Co.,  a&  Vt.  335. 

This  case  is  followed  in  Moore   v,  4.  Cooper  v,  Massachusetts  Mut  Life 

Connecticut  Mut.  Life  Ins.  Co.,  i  Flip.  Ins.  Co.,  102  Mass.  227. 

(U.  S.)  363;  8.  c,  4  Big.  L.  &  A.  Ins.  5.  Gay  v.  Union   Mut  Life  Ins.  Co., 

Rep.  138;    Coverston    v.   Connecticut  9  Blatchf.  (U.  S.)  142;  s.  c,  2  Big.  L.& 

Mut  Life  Ins.  Co.  (U.  S.  C.  Ct,  E.  A.  Ins.  Rep.  4. 

Dist.  Mo.),  4  Big.  L.  &  A.  Ins.  Rep.  And  see  Coverston   v,  Connecticut 

169;  Charter  Oak  Life  Ins.  Co.  v.  Ro-  Mut  Life  Ins.  Co.  (U.  S.  C.  Ct,  E. 

del,  95  U.  S.  232;  Manhattan  Life  Ins.  Dist  Mo.),  4  Big.  L.  &  A.  Ins.  Rep.  169. 

Co.  V.  Brouehton,  100  U.  S.  121;  Acci-  6.  Connecticut  Mut  Life  Ins.  Co.  tr. 

dental  Ins.  Co.  v,  Crandal,  120  U.  S.  Groom,  86  Pa.  St  92. 

537.  7.  Gay  t;.  Union  Mut  Life  Ins.  Co., 

8.  Van  Zandt  v,  Mut  Ben.  Life  Ins.  9  Blatchf.  (U.  S.)  142;  s.c,  2  Big.  L.  & 

Co.,  55  N.  Y.  169;  Newton  v,  Mut.  Ben.  A.  Ins.  Rep.  4;  Life  Ins.  Co.  v.  Ferry, 

Life  Ins.  Co.,  76  N.  Y.  426;  American  15  Wall.   (U.  S.)   580;  Knickerbocker 

Life   Ins.  Co.  v,  Isett,  74  Pa.  St.  176;  Life  Ins.    Co.   v,  Peters,  42  Md.  414; 

Knickerbocker   Life  Ins.  (Jo.  v,  Peters,  Bank  of  Oil  City  v.  Guardian    Mut 

42    Md.    414;    Bank    of   Oil    City    v.  Life  Ins.  Co.,  5  Bfc.  L.  &  A.  Ins.  Rep. 

Guardian  Mut.  Life  Ins.  Co.,  5  Big.  L.  478;  s.  c,  6  Leg.  Gaz.  3^. 

&  A.  Ins.  Rep.  478;  s.c,  6  Leg.  Gaz.  And  see  Fowler  v,  Mut  Life  Ins. 

348;    Phadenhauer  v.   Germania    Life  Co.,  4  Lans.  (N.  Y.)  202. 

Ins.  Co.,  7  Heisk.  (Tenn.)  567;  Merritt  See  also  Stormont  v.  The  Waterloo 

7'.  Cotton  States  Life  Ins.  Co.,  55  Ja.  Life  and  Casualty  Assu.  Co.,  i  Fost  & 

103;  Life  Assoc,  of  Am.  v.  Waller,  57  F.  22. 

Ga.  533;  John  Hancock  Mut  Life  Ins.  S.  Terry  v.  Life  Ins.  Co.,  i  Dill.  (U. 
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by  the  plaintiff.^  But  it  may  be  proved  by  non-professional  wit- 
nesses.* The  burden  of  proof  to  show  that  the  death  of  the  in- 
sured was  suicide  is  upon  the  company.^ 

Sometimes  a  provision  is  inserted  to  the  effect  that  the  self- 
destruction  of  the  insured  shall  not  bar  a  claim  by  one  who  had 
previously  taken  an  assignment  of  the  policy  or  had  otherwise 
acquired  a  lien  upon  it  for  a  valuable  consideration,  and  where 
this  can  be  established  recovery  may  be  had.* 

In  view  of  the  decisions  that  this  provision  against  suicide  does 
not  apply  when  the  act  is  committed  in  a  fit  of  insanity,  at  any 
rate  where  the  suicide  is  not  capable  of  understanding  the  conse- 
quences of  his  act,  it  is  now  usually  expressly  provided  that  it 

S.)    403;     Coverston    v.    Connecticut  Rep.  711;  Phillips  t;.  Louisiana  Equita- 

Mut.  Life  Ins.  Co.  (U.  S.  C.  Ct.  E.  ble  Life  Ins.  Co.,  26  La.  An.  404;  Ger- 

Dist  Mo.),  4  Big.  L.  &  A.  Ins.  Rep.  main  v,  Brooklyn  Life  Ins.  Co.,  30  Hun 

169;  Hiatt  Admr.  etc.  v,  Mut.  Life  Ins.  (N.  Y.)  535;  Mut.  Ben.  Life  Ins.  Co.t;. 

Co.,  2  Dill.  (U.  S.)  572;  Coflfey  v.  Home  Daviess  (Ky.),  9  S.  W.  Rep.  812. 

Life  Ins.  Co.,  44  How.  Pr.  (N.  Y.)  481;  And   this  question  should  be  fairly 

8.  c,  35  N.  Y.  Super.  Ct  314;  McClure  submitted  to  the  jury,  and  decided  upon 

V.  Mut.    Life    Ins.    Co.,  55  N.  Y.  65;  a  preponderance  of  the  evidence.     To 

Knickerbocker  Life  Ins.  Co.  v.   Peters,  instruct  them  that  in  case  the  evidence 

42  Md.  414;  Bank  of  Oil  City  v.  Guar-  leaves  the  matter  in  doubt,  the  pre- 

dian  Mut.  Life  Ins.  Co.,  5  Big.  L.  &  A.  sumption  is  that  the  insured  died  from 

Ins.  Rep.  478;  s.  c,  6  Leg.  Gaz.  348;  natural  causes,    and    not    by    suicide, 

Phadenhauer  v.  Germania  Life  Ins.  Co.,  would  be  erroneous.      Guardian  Mut. 

7  Heisk.  (Tenn.)  567.  Life  Ins.  Co.  v,  Hogan,  80  111.  35;  Mut 

1.  Hiatt  V.  Mut.  Life  Ins.  Co.,  2  Dill.  Ben.  Life  Ins.  Co.  v.  Daviess  (Ky.),  9 

(U.  S.)  572;  Knickerbocker  Life  Ins.  S.  W.  Rep.  812. 

Co.  v,  Peters,  42  Md.  414;    Weed  v.  What  evidence  will  support  verdict 

Mut.  Ben.    Life    Ins.    Co.,   70  N.  Y.  against    a    company    where    suicide 

561.  alleged,  considered  in    Cotton    States 

The  sufficiency  of  the  evidence  of  in-  Life  Ins.  Co.  v.  Merritt,  59  Ga.  664. 

sanity  was  considered  in  McClure  v.  4.   Dufaur  v.  The  Professional  Life 

Mut  Life  Ins.  Co.,  55  N.  Y.  65.  Assu.  Co.,  25  Beav.    599;    White    v. 


Proving  facts  which  are  as  consistent  British  Empire   Mut.  Life  Assu.  Co., 

with  sanity  as  insanity  will  not  author-  L.  R.,  7  Eq.  394. 

ize  a  submission  of  the  question  to  a  In  Jones  v.  Consolidated  Investment 

jurv.   Weed  v,  Mut.  Ben.  Life  Ins.  Co.,  Assurance  Co.,  26  Beav.  256,  the  ez- 

70  N.  Y.  561.  ception  was:  '*But  should  such  policies 

Proof  merely  that  the  insured  was  have  been  assigned  to  other  parties,  for 

insane  at  times  is  not  sufficient.  Knicker-  a  valuable  consideration,  six  calendar 

bocker  Life  Ins.  Co.  t^.  Peters,  42  Md.  months  before  the  death  of  the  assured, 

414.  the^  remain  in  force,  to  the  extent  of 

However,  it  is  held  that  where  con-  the  beneficial  interest   therein  of  the 

firmed  insanity  is  proved,  it  is  presumed  parties  to  whom  they  shall  have  been 

to  continue  until  the  contrary  is  shown;  so  assigned."     There  was  a  running  ac- 

but  that  when  insanity  is  the  result  of  count  between    the    insured    and    the 

disease,   and    is  likely  to    pass    away  plaintifi*  concerning  advances  of  money 

therewith,  such  presumption  does  not  from  the  plaintifi"  on  bills  of  exchange 

arise.    Bank  of  Oil  City  v.  Guardian  and  promissory  notes,  and  during  its 

Mut  Life  Ins.  Co.,  5  Big.  L.  &  A.  Ins.  currency,  the  insured  wrote  plaintiff  as 

Rep.  478.  follows:  "I  hereby  authorize  and  em- 

S.  Charter  Oak  Life  Ins.  Co.  v,  Rodel,  power  you  to  hold  the  policy  of  insur- 

95  U.  S.  232.  ance  vou  hold  upon  my  life  for  JB600  as 

8.  Coverston  v,  Connecticut  Mut  security,  in  case  of  death  or  otherwise* 
Life  Ins.  Co.  (U.  S.  C.  Ct  E.  Dist  for  any  notes  of  hand  or  bills  of  ex- 
Mo.),  4  Biff.  L.  &  A.  Ins.  Rep.  169;  change  you  may  have  cashed  forme.** 
Sargent  v.  Home  Ben.  Assoc.,  35  Fed.  The  same  course  of  dealings  afterwards 
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shall  apply  whether  the  insured  be  sane  or  insane,  which  provision 
is  valid,*  and  is  given  its  stipulated  eflfect.* 

y.  AssiGinasvT  of  the  Pouct — 1.  Where  Hot  Forbidden. — In  the 
absence  of  a  statute  to  the  contrary,*  inhibition  in  the  charter  or 
by-laws  of  the  company,  or  a  varying  provision  in  the  policy,  a 

went  on,  during  which,  and  more  than  Hartford   Life   etc.  Ins.  Co.,  25   Fed. 

six  months  after  the  writing  of  such  Rep.  315. 

letter,  the  insured  shot  himself.  Held^  In  Adkins  v.  Columbia  Life  Ins.  Co., 
that  there  was  a  good  assignment  of  the  70  Mo.  27,  the  condition  was  some- 
policy,  and  that  it  covered  all  notes  of  what  peculiar.  It  was  that  in  case  the 
hand  and  bills  which  the  plaintiff  insured  should  die  '^by  his  own  act  or 
cashed  for  the  insured  prior  to  his  intention,  whether  sane  or  insane,"  the 
death.  company  should  only  be  liable  for  the 

1.  Pierce  v.  Travellers*  Life  Ins.  Co.,  net  value  of  the  policy  at  that  time. 

34  Wis.  389;   Chapman    v.    Republic  The  holding  was  that  it  embraced  an 

Life  Ins.  Co.,  6  Biss.  (U.  S.)238;  s  c,  5  intentional  self-destruction  by  an  insane 

Big.  L.  &  A.  Ins.  Rep.  no.  man,  provided  he  was  conscious  of  the 

But  where  the  provision  was  that  physical  consequences  of  his  act  and  in- 
the  policy  should  be  void  in  case  the  in-  tended  to  take  his  life,  although  he  was 
sured  should  die  by  his  own  hand  or  not  conscious  of  its  moral  nature, 
act,  voluntary  "or  otherwise,**  it  was  Another  unusual  case  was  that  of 
held  that  the  words  in  quotation  were  Mutual  Life  Ins.  Co.  v.  Lawrence,  8 
of  uncertain  meaning,  and  void.  Jacobs  III.  App.  488,  the  condition  in 
V,  Nat  Life  Ins.  Co.,  i  Mc Arthur  (D.  which  provided  that  the  companr 
C.)  632;  s.  c,  5  Big.  L.  &  A.  Ins.  Rep.  should  not  be  liable  in  case  of  the  '*self- 
42.  And  it  has  been  held  not  to  apply,  destruction  of  the  person,  whether  vol- 
if  valid,  to  a  case  where  the  insured  in-  untary  or  involuntary,  and  whether  he 
nocently  takes  a  fatal  overdose  of  medi-  be  sane  or  insane  at  the  time."  The  in- 
cine.  Penfold  V,  Universal  Life  Ins.  sured  died  from  an  overdose  of  lauda- 
Co.,  8^  N.  Y.  317;  s.  c,  39  Am.  Rep.  num  taken  to  relieve  pain.  It  was 
660;  l4^orthwestem  Mut.  Life  Ins.  Co.  held  that  the  question  to  be  determined 
V,  Hazelett,  105  Ind.  212;  s.  c,  55  Am.  was,  whether  the  death  was  the  proxi- 
Rep.  192,  or  otherwise  kills  himself  by  mate  result  of  negligence  and  a  culpable 
accident  when  sane.    Edwards  v,  Trav-  act. 

ellers*  Life  Ins.  Co.,  20  Fed.  Rep.  661.  The  case  of  Keels  v.  Mutual  Reserve 

An  insurance  certificate  of  a  mutual  Fund  Assoc.,  29  Fed.  Rep.  198,  was  a 

benefit  association,  provided  that  it  was  case  under  a  like  provision.    The  in- 

"subject  to  the  laws  of  the  order  now  in  sured   shot   himself  during    dementia 

force,  01   which  may  hereafter  be  en-  induced  by  softening  of  the  brain,  and 

acted  by  the  supreme  commandery.*'  it  was  held  that  the  association  was 

A  subsequent  enactment  provided  that  liable,  the  stipulation  not  applying  to 

certificates  should  be  forfeited  if  the  in-  unintentional  self-killing, 

sured,  whether  sane  or  insane,  should  Still  another,  was  the  case  of  Salen- 

take  his  own  life,  and  it  was  held  that  tine  v,  Mut.  Ben.  Life  Ins.  Co.,  24  Fc^d. 

this  was  binding  in  the  case.    Supreme  Rep.  159.    It  was  there  held  that    a 

Commandery  Knights  Golden  Rule  v.  companv  may  stipulate  that  if  the  in- 

Ainsworth,  71  Ala.  436;  s.  c,  46  Am.  sured  takes  his  life  while  insane,  it  will 

Rep.  332.  refund  the  premiums,  or  that  it  will 

%,   De  Gogorza    v.    Knickerbocker  pay  the  policy  or  refund  the  premiums 

Life  Ins.  Co.,  65  N.  Y.  232;  Bigelow  v,  at  its  option,  but  that  in  the  latter  case, 

Berkshire  Life  Ins.  Co.,  93  U.  S.  284;  the  right  to  exercise  the  option  cannot 

Suppiger  v.  Covenant  Mut.  Ben.  Assoc.,  be  waived  until  insanity  is  shown.      So 

20  111.   App.   595;  Scarth  v.  Security  it  has  been  held  that  the  companv  may 

Mut.  Life  Soc.,  75  Iowa  346.  stipulate  that  payment  shall  be  limited 

Where  the  provision  is  that  the  self-  in  cases  of  suicide  while  insane,  to  the 

destruction  of  the  insured,  whether  felo-  legal     reserve,     if    the    same    be   as- 

nious  or   otherwise,    shall    avoid   the  certainable.     Frey  v,  Germania    Life 

policy,  it  includes  all  cases  of  volun-  Ins.  Co.,  56  Mich.  29. 

tary   self-destruction,  whether  the  in-  3.  Brummer  v.  Cohen,  58  How.  Pr. 

sured    be   sane   or   insane.    Riley   v,  (N.  Y.)  386;  58  How.  Pr.  (N.  Y.)  339; 
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life  policy  on  the  usual  plan  may  be  assigned  by  the  beneficiary,^ 
at  any  rate  so  as  to  give  the  assignee  the  right  to  enforce  it  in 

1"                        Barry  v.  Equitable  Life  Assu.  Soc.,  59  the    wife,  /or  her   sole   and   separate 

N.  Y.  587;  Frink  v.  New  York  Mut.  use,  on  the  life  of  the  husband,  may  be 

Ins.  Co.,  102  N.  Y.  266.     In  these  cases  by  them  assigned  for  the  benefit  of  his 

a  statute  of  the  State  barred  the  assign-  creditors.     Emerick  v.  Coakley,  35  Md. 

ment  in  question.  188;    Dungan  v.  Mut.  Ben.   JLife   Ins. 

Where  a  policy  is  nonassignable  by  Co.,  38  Md.  242;  Norwood  v.  Guerdon, 

the  law  of  the  State  where  issued,  it  is  60  111.  253;  Nat.  Life  Ins.  Co.'v.  Barry, 

t.                         nonassignable  everywhere.    Mut.  Life  4  Big.  L.  &  A.  Ins.  Rep.  109;  Arcm- 

Ins.  Co.  V.  Terry,  62  How.  Pr.  (N.  Y.)  bald  v,  Mut.  Life  Ins.  Co.,  38  Wis.  542; 

325.  Collins  v.  Dawlev,  4  Colo.  138.     Com- 

1.  Succession  of  Richardson,  14  La.  pare  Godfrey  v.  Wilson,  70  Ind.  50. 

An.  i;  Harrison  v,  McConkey,  i   Md.  But  where  brought  about  by  the  du- 

Ch.  34;    New  York  Life   Ins.  Co.  v.  ress  of  the  husband  and  creditor,  it  will 

Flacic,  3  Md.  341;  St.  John  v.  Ameri-  be  invalid.    Barry  v.  Brune,  71  N,  Y. 

can  Mut  Life  Ins.  Co.,  13  N.  Y.  31;  261;    Fowler    v,  Butterly,  44    N.  Y. 


— —  —     —  __-,  _         ^  ,  —  J    __ _.   — J  ^    1 1    —    —  - 

y alton  V.  Nat.  Loan  etc.  Assu.  Co.,  20  Super.  Ct.  I418.     The  persuasions  and 

30  Hun  influence  of  tne 

(N.  Y.)  571;    Charter  Oak  L%   Ins.  ever,  amount  to  duress,  and  do  not,  in 


N.  Y.  32;  Ferdon  v.  Canfield,  39  Hun    influence  of  the  husband  do  not,  how 


Co.  V,  Brant,  47   Mo.  419;    Baker  v.  the  absence  of  fraud,  invalidate  an  as* 

Young,  47  Mo.  453;  Cunningham  ti.  signment,    although     they     induce   it. 

Smith,  70  Pa.  St.  ^50;  Archibald  v,  Connecticut    Mut.  Life    Ins.    Co.    v, 

Mut.  Life  Ins.  Co.,  38  Wis.  542;  Clark  Ryan,  8  Mo.  App.  53c. 

V,  Allen,   II    R.   I.  439;  Robinson  v.  The  Laws  of  N.    Y.,    1879,  ch.  248, 

Mut.  Ben.  Life  Ins.  Co.,  16  Blatchf.  (U.  provide  that  insurance  policies  issued 

S.)  194;  New  York  Mut.  Life  Ins.  Co.  within  the  State  upon  the  lives  of  bus- 

V,  Armstrong,  117  U.  S.  591;  Eckel  v.  bands  for  the  benefit  of  their  wives,  in 

Renner,  41   Ohio  St.  232;  Damrbnv.  pursuance    of   the  laws  of   the  State, 

Penn.  Mut.  Life  Ins.  Co.,  99  Ind.  478;  shall  be  assignable  by  the  wife  with  the 

Murphy  v.  Red,  64  Miss.  014;  Curtin  written  consent  of  the  husband,  and 

V,  Jellicoe,  13  Ir.  Ch.  180.  under  this  provision  it  was  keld^  that 

OtlMnriM  with  an  endowBMnt  poUoy  the  assignment  of  such  a  policy  by  the 

payable  to  another  than  the  insured,  wife  to  secure  a  debt  of  the  husband, 

as  the  wife.    De  Jonge  v.  Goldsmith,  but  without  his  consent,  was  void;  and 

46  N.  Y.  Super.  Ct.  131.  this,  though  he  signed  the  note  with 

The  policy  was  on  the  life  of  a  bus-  her,  evidencing  the  debt.  Milhous  v, 
band,  who  paid  the  premiums,  and  Johnson,  4I  N.  Y.  Sup.  Nat.  Rep.  199. 
in  favor  of  the  wife  if  she  survived  him.  The  policy  was  payable  to  Uie  wife 
but  if  not,  in  favor  of  their  children,  and  children  of  the  insured,  if  they 
The  wife,  during  the  husband's  life,  as-  survived  him,  but  otherwise  to  his 
signed  the  policy  in  trust  for  the  chil-  personal  representatives,  or  whom  he 
dren.  Held^  on  the  death  of  the  bus-  might  designate.  There  were  three  un- 
hand, that  the  assignment  could  not  be  married  daughters  and  one,  an  infant, 
impeached  by  the  creditors  of  the  wifb.  unmarried.  All,  including  the  insured, 
Smillie  v.  Quinn,  22  Hun  (N.  Y.)  332.  his  wife  and  the  husbands  of  the  daugh- 

llay  Pass  by  Assignment  fto  Credit-  ters,  joined  in  an  assignment  of  the 

ors. — It    may     pass     by     an    assign-  policy  as  security  for  debts  of  the  in- 

ment  of  all  of  one's  property  for  the  sured.     Heldy  on  the  death  of  the  in- 

benefit  of  creditors.    Hurlbut  v.  Hurl-  sured,  that  the  assignment  of  the  insured 

but,  I  N.  Y.  S.  Nat.  Rep.  854.  was  ineffective;  that  the  assignment  of 

Ptand. — A  company  paying  the  in-  the  others  transferred  a  four-fifths  in- 
surance money  to  an  assignee  who  terest,  and  that  only,  the  one  daughter 
fraudulently  obtained  the  assignment  being  an  infant,  but  that  her  one -fifth 
may  be  protected  in  such  payment  if  it  was  subject  to  an  equitable  charge  in 
had  no  notice  of  the  fraud.  North-  favofof  the  assignee  Yor  one -fiflh  of  the 
western  Mut.  Life  Ins.  Co.  v.  Roth,  premiums  paid  by  them,  with  interest. 
87  Pa.  St.  40^  Northwestern  Mut  Scobey  v.  Waters,  10  Lea  (Tenn.)  551. 
Life  Ins.  Co.  v.  Roth,  118  Pa.  St.  329.  Assignment  by  Son  to  Seonre  Debt  of 

Assignment  of  Wife's  P<flioy  to  Becxiro  Father. — An  assignment  by  a  son  of  a 

Husband's  Debts. — A  policy  in  favor  of  policy  on  his  life  to  secure  a  debt  of  his 
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equity.*  Not,  however,  so  as  to  defeat  the  rights  of  a  party  speci- 
fied to  take  in  case  the  insured  should  survive  the  beneficiary,* 
or  the  equities  existing  between  the  original  parties.* 

2.  Lunired  Cannot  Amign,  TTnleis  When. — The  insured  cannot  as- 
sign the  policy,*  unless  he  be  also  the  beneficiary,  when  he  may.* 

3.  ABBignment  to  Secure  Creditor. — Where  the  assignment  is  for 
the  purpose  of  securing  a  creditor,  although  he  is  entitled  to  re- 
cover the  face  of  the  policy ,•  he  cannot  hold  what  is  not  neces- 
sary for  his  indemnity.  The  legal  representatives  of  the  debtor 
will  be  entitled  to  the  balance.'' 

father,  is  valid.  Bursinger  v.  Water-  s.  c,  52  Am.  Rep.  316;  Eckel  v,  Ren- 
town  Bank,  67  Wis.  75.  ner,  41  Ohio  St.  232;  Roberts  v,  Phce- 

Policy     SaaolMd     by     Creditor. — In  nix  Life  Ins.  Co.,  120  U.  S.  86. 

J(/a5jac^tf5^//j,  a  policy  of  life  insurance,  6.  Swick  v.  Home  Life  Ins.  Co.,  2 

assignable  by  its  terms,  may  be  reached  Dill.  (U.  S.)  160;  Archibald  v.  Mut. 

in  equity  by  a  creditor  of  the  insured,  Life   Ins.  Co.,  ^8  Wis.   542.     Contra^ 

if  the  policy  be  owned   by  him.    An-  Helmetag  v.  Miller,  76  Ala.  183;  s.  c, 

thracite  Ins.  Co.  v.  Sears,    109  Mass.  52  Am.  Kep.  316. 

783.    And  see  Pence  v.  Makepeace,  65  He  has  the  legal  title.    Gilman  v, 

Ind.  345.    But  this    is    controlled  by  Curtis,  66  Cal.  116. 

statute  in  Maryland,   Elliott  v,  Bryan,  7.  Rlson    v,     Wilkinson,    3     Sneed 

64  Md.  368;  Eamshaw  v.  Stewart,  64  (Tenn.)  565;  Page  v,  Burnstine,  102  U. 

Md.  J13.  S.  664;  Downey  v.  Hoffer,  110  Pa.  St 

1.  romeroy  v,  Manhattan  Life  Ins.  X09;  Hodge  v.  Ellis,  76  Ga.  272;  Stam- 

Co.,  40  111.  398;  U.  S.  Life  Ins.  Co.  v.  baugh  v.  Blake  (Pa.),  15  Atl.  Rep.  705; 

Ludwig,  103  111.  305.    And  see  Bond  v.  Cooper  v.  Weaver  (Pa.),  ix  Atl.  Rep. 

Mut.  Ben.  Life  Ins.  Co.,  9  Phila.  (Pa.)  780*    But  see  Clark  v.  Durand,  12  Wis. 

149.  223;    Grant    v.    Kline,     X15    Pa.  St. 

An  assignee  cannot  sue  at  law  in  his  618;   Amick  v.  Butler,   iii   Ind.  578; 

own    name.     U.   S.   Life   Ins.   Co.  v,  Rittler  v.  Smith  (Md.),  16  Atl.  Kep. 

Ludwig,  103  III.  305.    But  see  Gilman  890. 

V.  Curtis,  66  Cal.  1 16.  If  the  company  pays  the  policy  with- 

5.  Connecticut  Mut.  Life  Ins.  Co.  v.  out  making  the  defence  that  it  was  de- 
Burrouchs,  34  Conn.  305;  Knicker-  ceived  as  to  the  health  of  the  insured, 
bocker  Life  Ins.  Co.  v,  Weitz,  99  Mass.  it  cannot  be  made  in  an  action  against 
X57.  the  assignee  of  the  policy  for  the  pro- 

8.  Com.  V.  Nat.  Ins.  Co.,  113  Mass.  ceeds.    Hoffman  v,  Hoke,  122  Pa.  St 

514.  377.    See    also   Knights  of   Honor  v, 

4.  Gosling     V.     Caldwell,      i    Lea  Watson,  64  N.  H.  517. 

(Tenn.)  454;  Scobey  v.  Waters,  10  Lea  The  insured  assigned  his  policy  as 

(Tenn.)   551;  Robinson   v.  Duyall,  79  security,  and  being  unable  to  maintain 

^y*  ^3i  s*  C'f  42  ^n^'  Rep.  208,  note;  the  policy,  made  an  absolute  transfer 

Harley  v.  Heist, 86  Ind.  190;  s.  c.,44  Am.  ^f  it  to  his  creditor,  who  subsequently 

Rep.  285;  Ferdon  v.  Canfield,  104  N.Y.  paid  the  premiums  and  was  treated  by 

143;   Downey   v,  Hoffer,   no  Pa.   St.  the  company  as  the  owner.     Held\\h9X 

109.  this  was  an  absolute  assignment  and 

A  policy  upon  the  life  of  a  husband  could  not  be  otherwise  treated,  even  in 

provided  that  if  he  lived  to  a  date  fixed,  equity.     Page    v.    Burnstine,    3    Mc- 

the  insurance  should  be  paid  to  him,  Arthur  (U.  S.)  T94. 

and. if  he  died  before  such  date,  to  his  Payment  of  Debt. — If  the  debt  is  not 

wife.     Held,  that  upon  the  delivery  of  paid  at  maturity  he  is  entitled  to  the 

the  policy,  the  wife  became  vested  with  policy.     Dungan  -».  Mut.  Ben.  Life  Ins. 

an  interest  which   the  husband  could  Co.,  38  Md.  242.    But  if  it  is  paid  or 

not  dispose   of   without    her   consent,  compromised,  the  title  to  the  policy 

Fowler  v.  Butterly,  44  N.  Y.  Super.  Ct.  reverts    to  the  assignor.     Robinson  v. 

148.  Striker,  47  Hun  (N.  Y.)  546. 

But  consult  Gambs  v.  Covenant  Mut.  Where  tbe  assigiunont  Is  to  the  oom- 

Life  Ins.  Co.,  50  Mo.  44.  pany  itself  for  a  loan,  the  duty  of  keep- 

6.  Helmetag  v.  Miller,  76  Ala.  183;  ing  up  the  premiums  is  on  the  insured. 
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4.  Szeoution  of  Aiwignnient. — But  in  making  this  assignment  it 
has  been  held  essential  as  a  part  thereof,  that  the  policy  be  de- 
livered to  the  assignee.*  Mere  delivery  of  the  policy  does  not, 
however,  accomplish  an  assignment.^  It  has  also  been  said  that 
it  must  be  assigned  in  toto^  but  the  latter  proposition  has  been 
rejected.* 

The  assignment  may  be  verbal  if  this  be  not  forbidden  by  the 
terms  of  the  policy.^  A  provision  is  usually  introduced  making 
an  assignment  without  notice  to  and  the  consent  of  the  company 
void,  and  where  such  is  the  case  an  assignment  without  such  notice 
and  consent  passes  no  interest,  legal  or  equitable,^  unless  the 
same  be  waived.'*' 

In  case  notice  of  the  assignment  is  required  to  be  given  the 
company  and  no  time  be  specified  within  which  it  must  be  given, 
it  will  be  sufficient  if  given  within  a  reasonable  time.  Notice  two 
days  after  the  assignment,  though  also  after  the  death,  has  been 
held  to  be  timely.®  And  unless  a  written  notice  be  provided  for 
a  verbal  one  will  suffice.^ 

Grant  v,  Alabama  Gold  Life  Ins.  Co.,  4.  McCord  v.  Nojes,  3  Brad.  (N.  Y.) 

76  Ga.  575.  139. 

WatTer.— An  assignee  of  a  policy  as  6.  Chapman  v,  Mcllwrath,  77  Mo. 

security  for  a  debt,  does  not  waive  his  38;  s.  c,  46  Am.  Rep.  i. 

rights  to  the  proceeds  of  the  policy  by  6.  Stevens  v.  Warren,  loi  Mass.  ^4; 

obtaining    an  allowance  of   his  claim  Waterhouse  v.  Gloucester  Fire  Ins.  Co., 

against  me  estate,  nor  by  assigning  the  69  Me.  409;  Brockway  v.  Connecticut 

policy  to  the  administrator  for  collec-  Mut.  Life  Ins.  Co.,  29  Fed.  Rep.  766; 

tion.     Hight  v,  Taylor,  97    Ind.  392.  Hotel     Men's    Mut.    Ben.    Assoc,    v, 

1.  Palmer  v,  Merrill,  6  Cush.  (Mass.)  Brown,  33  Fed.  Rep.  1 1 ;  Supreme  Court 

282;  Foster  v.  Gile,  50  Wis.  603;  Dex-  Am.   L.  of   H.   v.  Smith  (N.  J.),   17 

ter  Savings  Bank  v,  Copeland,  77  Me.  Atl.  Rep.  770;  Green  v,  Ingham,  Law 

263.     Contra^    Neale    v.   Molineux,  a  Rep.  2  U.  P.  525.    But  see  Mut.  Prot. 

Car.  &  K.  672;  Scott  v,  Dickson,  108  Ins.  Co.  v.  Hamilton,  c  Sneed  (Tenn.) 

Pa.  St.  6;  Frough's  Estate,  75  Pa.  St.  269;    Com.  v.  Unity  Mut  Life  Assu. 

115;  Hurlbut  V.  Hurlbut,  I  W.  Y.  S.  Co.,  117  Mass.  337. 

Nat  Rep.  854.  The  fact  that  the  policy  is  payable  to 

It  may  be  delivered  to  his  attorney  the  insured  or  his  assigns  does  not  dis- 

for  him,  accompanied  by  a  bill  of  sale,  pense  with  such  consent.     Marcus  v, 

Williams  v.  Guile,  46  Hun   (N.  Y.)  St.  Louis  Mut  Life  Ins.  Co.,  14  N.  Y. 

64c.  Supr.  Ct  5. 

it  may  pass  by  an  assignment  for  the  AMlgnment  of  One  Partner's  Interest 

benefit  of  creditors.     Hurlbut  v.  Hurl-  to  Anotlier. — Where  a  partnership  is 

but,  I  N.  Y.  S.  Nat.  Rep.  854.  the  beneficiary  the  assignment  of  the 

Claimant  testified   that    an    assign-  interest  of  one  partner  to  another  does 

ment  was  made  and  the  policy  deUv-  not  violate  the  provision.     Piedmont 

ered  to  her,  but  that  she  could  not  find  etc.  Life  Ins.  Co.  v.  Young,  58  Ala. 

the  original  assignment    She,  however,  476. 

introduced  in  evidence  a  copy.    Held^  7.   Mayer    v.     Equitable    etc.    Life 

that  this  was  sufficient  evidence  of  the  Assoc.,   2    N.    Y.  S.    Nat.    Rep.    79; 

assignment.    Mut.  Ben.  I^ife  Ins.  Co.  v.  Southern  Tier  Masonic   Relief  Assoc. 

Wayne  Sav.  Bank  (Mich.),  35  N.  W.  v,  Laudenbach,  5  N.  Y.  S.  Nat.  Rep. 

^CP'^SS*  2?'>  Milner  v.  Bowman  (Ind.),  21  N. 

S.   United   Kingdom   Life  Assu.  Co.  E.  Rep.  1094. 

etc.,  16  Court  of  Sess.  Cas.,  xst  series  8.  New  York  Life  Ins.  Co.  v.  Flack, 

(Scot),  1277.  3  Md.  341. 

8.  Palmer  v.  Merrill,  6  Cush.  (Mass.)  8.  Alletson  v.  Chichester,  Law  Rep. 

282.  zo  C.  P.  319. 
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5.  Action  by  Asdgnee. — After  consent  has  been  granted  to  an 
assignment,  the  assignee  may  have  an  action  at  law  against  the 
company  on  the  policy.* 

6.  ABi^gnee  Most  Have  InniraUe  Interest. — According  to  a  slight 
preponderance  of  authority,  the  assignee  as  well  as  the  beneficiary 
must  have  an  interest  in  the  life  insured.*  But  this  may  be  regu- 
lated  by  statute.  And  where  it  was  provided  by  a  law,  under 
which  a  mutual  benefit  association  was  incorporated,  that  corpo- 
rations might  be  formed  "for  the  purpose  of  securing  to  the  fami- 
lies or  heirs  of  any  member,  upon  his  death,  a  certain  sum  of 
money,"  it  was  held  that  the  assignnient  of  a  policy  by  a  meml)er 
to  a  brother  in  law,  having  no  insurable  interest  in  his  life,  was 
void.* 

VL  TiTiB  TO  THE  PoucT  MTO  iTt  Pboceeimi— 1.  Where  Payable  to 
Life  Xniored. — The  title  to  the  policy  and  the  proceeds  thereof 
varies  according  to  the  terms  of  the  policy  and  the  circumstances 
of  the  case.  Where  it  is  made  payable  to  the  life  insured  or  his 
executors,  administrators,  or  assigns,  and  there  is  no  other  dispo- 
sition made  of  it,  the  legal  representatives  of  the  insured  are  en- 
titled to  the  proceeds  as  a  part  of  the  estate.^     Hence  if  there  are 

1.   Burroughs    v.    State    Mut.    Life  8.  Lyon  v.  Rolfe  (Mich.),  43  N.  W. 

Assu.  Co.,  97  Mass.  359.  Rep.  1094. 

S.  Franklin  Life  Ins.  Co.  v,  Hazzard,  4.  Bailey  v.  New  England  Mut.  Life 

41  Ind.  116;  8.  c,  2  Ins.  L.  T.  180;  War-  Ins.  Co.,   114  Mass.   177;    Rawson  v. 

nack  V.  Davis,   104  U.   S.  775;    Hel-  Jones,  52  Ga.  458;  Gosling  v,  Caldwell, 

metag  V.  Miller,  76  Ala.  183;  s.  c,  52  i   Lea  (Tenn.)   454;  Burton  v.  Farin- 

Am.  Rep.  316;  Alabama  Gold  Life  Ins.  holt,  86  N.  Car.   260;    Armstrong  v. 

Co.    t;.    Mobile     Mut.   Ins.     Co.,    81  Mut  Life  Ins.  Co.,  2oBlatchf.  (U.  S.) 

Ala.  329;  Basye  v,  Adams,  81  Ky.  368;  493.      See    aho     Burroughs   v.    State 

Ruth  V,  Katterman,  112  Pa.   St.  251;  Assu.  Co.,  97  Mass.  359;  Campbell  v. 

Hoffman  v,   Hoke,  122    Pa.    St.  377;  New  England  Ins.  do.,  98  Mass.  38^1, 

Missouri  Val.  Life  Ins.  Co.  v,  McCrum,  400;    Flynn  v.   North   Am.   Life   Ins. 

36  Kan.  146.     Contra^  where  the  policy  Co.,  115  Mass.  449. 

was  valid  at  its  inception.    St.  John  v.  Where  for  Benefit  of  Wife  and  ObU- 

American  Mut.  Life  Ins.  Co.,  13  N.  Y.  dren. — Even  though  it  be  taken  out  for 

31 ;    Valton    v.   Nat.  Loan    etc.  Assu.  the  benefit  of  the  wife  and  children  of 

Co.,  20  N.  Y.  32;  Clark  v,  Allen,  11  R.  the  insured.    Massachusetts  Mut.  Life 

I.  439;  Eckel  V,  Renner,  41  Ohio  St  Ins.  Co.  v.  Robinson,  98  111.  324. 

232;    Murphy  v.  Red,  64  Miss.  614;  Policy  Payable  to  DoTlaoos. — So  where 

Bursinger  v.Watertown  Bank,  67  Wis.  it  is  made  payable  to  the  insured's  devi- 

75;    Ashley   v,  Ashley,    3    Sim.    Ch.  sees  under  his  last  will  and  he  dies  in- 

Rep.  149.  testate.     Newman  v.  Covenant  Mut. 

Provided  it  be  not  done  as  a  cover  Ben.  Assoc.  (Iowa),  40  N.  W.  Rep.  87. 

for  a  wager  policy,    ^tna  Life  Ins.  Pacts  Kay  bo  Shown. — However,  it 

Co.  V,  France,  94  U.  S.  561 ;  Connecti-  has  been  held  that  it  may  be  shown 

cut.  Mut.  Life  Ins.  Co.  v,  Schaefer,  94  that  such  a  policy,  as  a  matter  of  fact, 

U.  S.  ^61.    See  Connecticut  Mut.  Life  belonged  to  a  partnership  of  which  the 

Ins.  Co.  V,  Fisher,  30  Fed.  Rep.  662.  insured  was  a  member.     Forrester  v. 

And  compare  Franklin  Life  Ins.  Co.  v.  Trustees  and  Executors  of  Robson,  2 

Sefton,  53  Ind.  380.  Court  of  Sess.  Cas.,  4th  series  (Scot.), 

The  fact  that  the  assignee  has  no  in-  755;  s.  c,  5  Big.  L.  &  A.   Ins.  Rep. 

surable  interest  in  the  life  of  the  in-  745. 

sured  does  not  matter  where  the  in-  Premmptlon  as  to  Oroditors. — And  it 

sured  himself  took  out  the  insurance  has  been  said  that  the  proceeds  of  poll- 

and    paid    the   premiums.    Milner    v,  cies  in  benefit  insurance  associations 

Bowman  (Ind.),  31  N.  E.  Rep.  1094.  will  be  presumed,  against  the  creditors 
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creditors  they  become  entitled  to  payment  from  such  assets  as 
from  others.* 

Where  a  policy  is  payable  to  the  heirs  or  representatives  of  the 
insured,  the  ordinary  inference  is  that  it  is  payable  to  his  execu- 
tors or  administrators ;  but  if  the  language  used  is  such  as  to  im- 
ply that  the  intention  of  the  insured  was  to  make  the  insurance 
payable  to  his  family,  this  intention  will  prevail  * 

2.  Where  Payable  to  Third  Party. — Where  the  insurance  is  paya- 
ble on  the  death  of  the  insured  to  someone  else  named,  it  is  not 
to  be  treated  as  a  part  of  his  estate,  subject  to  his  debts,  but 
should  be  paid  directly  to  the  beneficiary.* 

of  the  insured,  to  belong  to  his  family,  in  favor  of  the  husband,  and  paid  the 

although  coming  to  the  hands  of  his  ex;  premiums   out   of  her  estate,  and  the 

ecu  tors.    Re  Palmer,  3  Dem.  (N.  Y.)  husband  became  bankrupt,  he,  and  not 

129;  Fenn  v,  Lewis,  81  Mo.  259.  the  assignee  in   bankruptcy,  was  en- 

Xnsurod  Alone.— Where  the  promise  titled  at  the  wife's  death  to  the  benefite 

of  the  company  is  to  the  insured,  his  of  the  policy.    In  re  Murrin,  Bankrupt, 

legal  representative  alone,  at  his  death,  3  Dill.  (U.*S.)  120. 

18  entitled  to  the  proceeds,  not  one  who  The  policy  stated  that  the  wife  of  the 

is  not  a  part^  to  the  contract,  though  a  insured  was  to  pay  the  premiums,  but 

beneficiary  m  a   certain  contingency,  in  fact  they  were  paid  by  the  insured  or 

Tripp  V,  Vermont  Life  Ins.  Co.,  55  Vt.  his  creditors.    It  was  not  made  in  her 

100.  favor,  and    it  was   consequently  held 

P<fli07  CliOM  In  Aetion. — A  policy  of  that  she  had  no  title  to  the  proceeds, 
life  insurance  is  a  chose  in  action^  and  Connecticut  Mut.  Life  Ins.  Co.  v. 
governed  by  the  same  principles  which  Ryan,  8  Mo.  App.  535.  See  also,  to 
pertain  to  other  chases  in  action.  Hut-  the  same  effect,  Tennes  v.  Northwest- 
son  V,  Merrifield,  51  Ind.  24;  United  ern  Mut.  Life  Ins.  Co.,  26  Minn.  271. 
States  Life  Ins.  Co.  v.  Ludwig,  103  111.  S.  Loos  v,  John  Hancock  Mut.  Life 
305.  Ins.   Co.,    41    Mo.  538;   McComas  v. 

1.  Rawson  v,  Jones,  52  Ga.  458.  Covenant  Mut.  Life  Ins.  Co.,  56  Mo. 

Otherwise  where  the  policy  is  payable  ^73;  Kentucky  Masonic  etc.  Life  Ins. 

to  the  heirs  and  assigns  of  the  insured.  Co.  v.  Miller,  13  Bush  (Ky.)  489. 

Mullins  V,  Thompson,  51  Tex.  7;  Gos-  But  see  Wason  v,  Colburn,  99  Mass. 

ling  V,  Caldwell,  i    Lea   (Tenn.)  454;  342. 

Weisert  v,  Muehl,  81  Ky.  ^36;  or  is  of  Heirs  or  AsBlgns. — Where  a  life  policy 

a  benefit    insurance    association.      Re  is  payable  to  the  heirs  or  assigns  of  the 

Palmer,  3  Dem.  (N.  Y.)   129;  Fenn  v,  insured,  and  is  not  assigned,  the  heirs 

Lewis,  81  Mo.  259.  are  entitled  to  the  insurance.    It  does 

Or  under  the  Florida  statute,  when  it  not  go  to  the  estate  for  the  payment  of 

is  payable    to  the  "estate"  of  the  in-  debts.     Mullins  v,  Thompson,  51  Tex. 

sured.    Pace  v.  Pace,  19  Fla.  438.  7;    Wilburn   v.   Wilbum,  83   Ind.  55; 

The  prooeada  of  Inanranoe  are  not  ex-  weisert  v.  Muehl,  81  Ky.  736. 

empt  in  the  hands  of  a  beneficiary  from  8.  Cole  v,  Marple,  98  111.  58;  s.  c,  38 

his  debts.     Murray  v.  Wells,  53  Iowa  Am.  Rep.  83;   Mut.   Life  Ins.  Co.  v, 

256;  Norris  f^  Massachusetts  Mut.  Life  Stibbe,  46    Md.    302;    Catholic    Ben. 

Ins.  Co.,  131   Mass.    294;    Leonard  v,  Assoc,  v.  Priest,  46  Mich.  429;  Baltz^s 

Clinton,  26  Hun  (N.  Y.)  288;  Levy  v.  Estate,  12  Phila.  (Pa.)  29;  Burton  v. 

Van  Hagen,  69  Ala.  17.  Farinholt,  86  N.  Car.  260;  McClure  v. 

Though  where  the  policy  was  for  the  Johnson,  56  Iowa  620;  Kimball  v,  Gil- 
benefit  of  the  wife  and  children  of  the  man,  60  N.  H.  54;  Nat.  Life  Ins.  Co.  v. 
insured,  it  was  held.iheX  money  re-  Haley,  78  Me.  268;  s.  c,  57  Am.  Rep. 
ceived  by  her  could  not  be  subjected  to  807;  Brockway  t;.  Connecticut  Mut. Life 
the  payment  of  her  debts.  Leonard  v»  Ins.  Co.,  29  Fed.  Rep.  766.  See  also 
Clinton,  26  Hun  (N.  Y.)  288.  Trabandt    v.    Connecticut    Mut.   Life 

And  where  a  wife  having  a  separate  Ins.  Co.,  131   Mass.  167;  and  compare 

estate,  secured  to  her  by  an  antenuptial  Washington   etc.   Assoc,  v.   Wood,  4 

settlement,  took  out  a  policy  on  her  life  Mackey  (D.C.)  19;  s.c, 54  Am.  Rep.251. 
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3.  Where  Payable  to  Children  of  BenefloiaTy  in  Caee  of  Bnrvivordiip. 

—Where  the  policy  is  made  in  favor  of  another  than  the  insured, 
as  the  wife,  or  husband,  paynient  to  be  made  to  the  children  of 
the  beneficiary  in  case  such  party  shall  not  survive  the  insured,  it 
belongs  to  the  beneficiary  exclusively  upon  the  death  of  the  in- 
sured.^ Conversely,  the  children  become  entitled  to  the  policy 
and  its  proceeds  on  surviving  the  beneficiary.* 

The  constitution  of  a  benevolent  so-  Mackey  (D.  C.)  360;  s.  c,  51  Am.  Rep. 

ciety  provided  that,  upon  the  death  of  a  780. 

member,  the  moneys  payable  under  the  Where  it  is  said  that  creditors  are  en- 
beneficiary  certificate  should  be  dis-  titled  to  the  amount  of  the  premiums 
tributed  in  the  following  order:  *' First,  paid  by  the  insured.  In  Love  v.  Love 
to  the  person  designated  by  the  deceased  (Pa.),  12  Atl.  Rep.  498,  it  was  held  that 
brother,  provided  such  person  is  de-  a  trustee  of  a  policy  cannot  retain  from 
signated  by  name,  and  is  a  person  other  the  amount  collected  thereon  the  pre- 
than  the  deceased,  having  an  insurable  miums  by  him  paid  to  keep  it  alive; 
interest  in  the  life  of  the  deceased;  sec-  that  he  must  look  to  the  estate  of  the  in- 
ond,  where  no  such  person  is  named,  sured  for  reimbursement, 
and  in  cases  where  the  certificate  is  1.  Roe  v.  Mut.  Life  Ins.  Co.,  4  Big. 
payable  to  the  deceased,"  then  to  cer-  L.  &  A.  Ins.  Rep.  254.  It  is  also  de- 
taui  relatives.  Heldy  that  the  relatives  cided  in  this  case  that  the  beneficiary, 
named  in  the  second  division  took  the  having  no  children,  may  dispose  of  the 
fund  whenever  no  beneficiary  was  des-  insurance  by  will, 
ignated  though  the  certificate  was  not  See  as  also  confirming  the  text, 
payable  to  the  deceased.  Jewel  v.  Continental  Life  Ins.  Co  v.  Palmer, 
Grand  Lodge  A.  O.  U.  W.  (Minn.),  43  42  Conn.  60;  Succession  of  Hearing,  26 
N.  W.  Rep.  88.  La.  An.  326;  Fowler  v.  Butterly,  ^  N. 

DlYoroo  Suit  Ptndlng. — And  it  does  Y.  Super.  Ct.  148;  Pence  v.  Make- 
not  matter  where  the  policy  is  on  the  peace,  05  Ind.  34^;  Lewis  v,  American 
life  of  a  husband  in  favor  of  the  wife.  Life  Ins.  Co.,  7  Mo.  App.  112. 
that  she  at  the  time  has  a  suit  pending  X>iToro«. — ^The  divorce  of  husband 
for  divorce.  ./Gtna  Life  Ins.  Co.  v,  and  wife  will  not  avoid  a  policy  made 
Mason,  14  R.  I.  583.  payable  to  the  survivor,  by  reason  of  a 

Btatuta — ^Ignorance    of  Policy. — The  termination  of  interest;  and  where  the 

Alabama  Code,  1876,  ^  2733,  provides  wife  continues  to  pay  the  premiums  on 

that  ''any  married  woman,  by  herself  such  a  policy  she  will  be  entitled  to  re- 

and  in  her  name,  or  in  the  name  of  any  cover   on  the  death  of  the    husband, 

third  person,  with  his  assent  as  trustee,  Connecticut    Mut.    Life    Ins.    Co.    v. 

may  cause  to  be  insured  for  her  sole  use  Schaefer,  94  U.  S.  ^57;  Phoenix  Mut. 

the  life  of  her  husband.'*     Under  this  a  Life  Ins.  Co.  v,  Dunham,  46  Conn.  79; 

policy  taken  out  and  kept  up  by   the  .£tna  Life  Ins.  Co.  v.  Mason,  14  R.  1. 

husband  without  the  knowledge  of  the  583;  Goldsmith  v.  Union    Mut.    Life 

wife  is  valid.    Felrath  v.  Schonfield,  76  Ins.  Co.,  17  Abb.  N.  Cas.  (N.  Y.)  15. 

Ala.  199;  s.  c,  52  Am.  Rep.  319.  She  may  sue  in  her  own  name.     Mut. 

Oredltori  and  AOmlnlitrator  No  Rlgbtt  Life  Ins.  Co.  v,  Stibbe,  46  Md.  302. 

to  Iniuranoe  Payable  to  Wife  and  Ohll-  Where  all  parties  are  drowned  to- 

dren  of  Ininred. — Neither  the  adminis-  gether,  the  policy  is,  in  such  case,  pay- 

trator  nor  the  creditors  of  the  insured  able  to  the  insured^s  kin.      Fuller  tr. 

have  any  claim  upon  the  proceeds  of  a  Linzee,  135  Mass.  468. 

policy  payable  to  his  wife  and  children.  Family. — Where  the  insurance  is  pay- 

e%'en  though  he  dies  insolvent.    Lewis  able  to  the  family  of  the  insured,  and 

V,  American  Life  Ins.  Co.,  7  Mo.  App.  his  wife  and  daughter  constitute    his 

X 1 2 .    Tiedeken^s  Estate,  1 1  Phila.  ( Pa. )  family,  such  parties  are  the  beneficiaries ; 

95;  Pace  V.  Pace,  19  Fla.  438;  Eppinger  but  where  the  daughter  dies  before  the 

V,  Canepa,  20  Fla.  262;  Hooker  v.  Sugg,  insured,  and  the  wife  is  the  only  mem- 

102  N.  Car.  115;  Leonard  v,  Clinton,  26  ber  of  his  family  who  survives  him,  she 

Hun  (N.  Y.)    288,  or    was   insolvent  takes    the    whole    insurance,    and  the 

when  it  was  taken  out  or  assigned  to  daughter's     children      take      nothing, 

them.    McCutcheon*s  Appeal,  99  Pa.  Brooklyn     Masonic    Relief    Assoc,  v. 

St.  133.     Contra,  Stigler  v.  Stigler,  77  Hanson,  6  N.  Y.  S.  Nat.  Rep.  161. 

Va.   163;  Central  Bank  v,  Hume,    3  S.   Succession  of  Kugler,  23  La.  An. 
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4.  Where  Payable  to  Wife  and  Children.— Where  the  policy  is  in 
favor  of  the  "  wife  and  children,"  merely,  of  the  insured,  the  bene- 
ficiaries, if  living,  take  equally.*  But  where  one  of  the  children 
dies  the  wife  and  remaining  children  are  entitled  to  the  full  sum.* 

Where  there  are  no  children  the  wife  is  entitled  to  the  full  sum 
on  the  death  of  the  husband ;  •  but  where  the  wife  dies  before  the 
husband  her  interest,  in  North  Carolina,  passes  to  him,  and  upon 
his  death  to  his  personal  representatives.* 

6.  Where  Inforance  Ib  on  Life  of  Debtor. — Where  insurance  is 
effected  on  the  life  of  a  debtor  in  favor  of  a  creditor,  whether  by 
the  debtor  himself  or  the  creditor,  and  whether  the  premiums  are 
paid  by  the  debtor  or  the  creditor,  the  latter,  on  the  death  of  the 
former,  is  entitled  to  the  amount  of  his  debt  and  premiums,^  and 
the  representatives  of  the  debtor  to  the  balance  of  the  proceeds 

4c;;  Keller  ti.  Gavlor,  40  Conn.  343;  decease,  or  within  a  reasonable  time 

Hutson  V,  Merrifiefd,  51  Ind.  24;  Lock-  thereafter.    It  cannot  be  made    after 

wood  V,  Bishop,  51   How.  Pr.  (N.  Y.)  the  maturity  of  the  next  accruing  pre- 

221;  Clemmitt  v.  New  York  Life  Ins.  mium.    The  children  will  then  remain 

Co.,  76  Va.  355;  Gilroan  v.  Dwelling  the  beneficiaries.    Eiseman  v.  Judah,  i 

House  Ins.  Co.  (Me.),  17  Alt  Rep.  544.  Flip.  (U.  S.)  627. 

One  Child  Dead. — And  where  one  1.  Felix  t;.  Grand  Lodge,  31  Kan.  81; 
child  is  dead  his  children.  Hull  v,  s.  c,  47  Am.  Rep.  479;  Jackman  v, 
Hull,  62  How.  Pr.  (N.  Y.),  xoo;  Con-  Nelson,  147  Mass.  300. 
necticut  Mut.  Life  Ins.  Co.  v.  Fish,  59  Where  there  are  four  children  the 
N.  H.  126.  But  compare  Covenant  husband  and  wife  can  assign  or  pledge 
Mut.  Ben.  Assoc,  v,  Hoffman,  no  III.  the  policy  to  the  extent  of  a  one-fifth 
603,  or  the  administrators  of  his  estate,  interest.  Connecticut  Mut.  Life  Ins. 
United  States  Trust  Co.  v,  Mut.  Ben.  Co.  V.Baldwin,  15  R.  I.  106. 
Life  Ins.  Co.  (N.  Y.),  21  N.  £.  Rep.  S.  Covenant  Mut.  Ben.  Assoc,  v, 
1025;  reviewing  s.  c,  4  N.  Y.  S.  Nat.  Hoffman,  no  111.  603.  But  c^m/are  Hull 
Rep.  543,  will  be  entitled  to  his  share,  v.  Hull,  62  How.  Pr.  (N.  Y.)  100;  Con- 
Adopted  Ohild. — The  child  may  be  an  necticut  Mut.  Life  Ins.  Co.  v.  Fish,  59 
adopted  one.  Martin  v,  ^tna  Life  N.  H.  126;  Macaulay  v.  Central  Bank, 
Ins.  Co.  73  Me.  25.  27  S.  Car.  215. 

Children  of  Two  Morriagei.—- Where  8.  Schneider  v.  Northwestern  Mu- 

there  are  children   of  two    marriages  tual  Life  Ins.  Co.,  33  Mo.  App.  64. 

both  are  entitled  to  share.    Stigler  v,  4.   Simmons   v.  Biggs,  99   N.    Car. 

Stigler,  77  Va.  163;  Koehler  v,  Cen-  236.    But  where  the  wife  and   one  of 

tennial  Mut.  Life  Ins.  Co.,  66  Iowa  325;  two  children  died  before  the  husband, 

McDermott  v.  Centennial  Mut.   Life  it  was  held  that  the  child  living  and  the 

Assoc.,  24  Mo.  App.  73.  administrator  of  the  other  were  entitled 

Polloy  Payable  to  Tmatee. — Where  a  to  the  insurance  money  under  Const, 

policy  is  made  payable  to  a  trustee  in  N.   Car.,  art.  10,  ^  7,  providing  that  a 

trust  for  the  insured's  children,  equity  husband    may   insure    his   life  for  the 

will  enforce  the  trust,  and,  if  the  trustee  benefit  of  his  wife  and  children,  and 

be  an  unfit  person  he  will  be  removed  that  the    amount    realized   therefrom 

and     another     appointed.      Silvey    v.  shall  be  free  from  the  claims  of  credit- 

Hodgdon,  52  Cal.  363.     See  also  Gar-  ors  of  the  husband  or  his  representatives, 

ner  v.  Germania  Life  Ins.  Co.,  no  N.  Hooker  v.  Sugg,  102  N.  Car.  115. 

Y.  266.  5.   Stokes  v.  Coffey,  8    Bush  (Ky.) 

Power  of  SabetltntlOB.— If  there  be  533;  In  re  Newland  (U.  S.  Dist  Ct.  S. 

inserted   in  a  policy  of  the  character  Dist.  N.  Y.),  4  Big.  L.  &  A.  Ins.  Rep. 

mentioned  a  proviso  that  "in  case  of  283;  Page  v,  Burnstine,  102  U.  S.  664. 

the  decease  of  the  wife  during  the  life-  See  also  Johnson  v,  Sevire,  3  Giff.  194; 

time  of  the  insured,  the  said  insured  Norris  v,  Caledonian  Ins.  Co.,  Law  R., 

may,  at  his  option,  substitute  any  other  8  £q.  127. 

beneficiary  under  this  policy,"  such  sub-  So  where    a  policy  is  assigned    to 

stitution    must    be    made    upon    her  secure  a  creditor,  such  creditor  on  the 

663 


ntlt  to  Poliiqr,  tto.  LIFE  INSURANCE.    PrMuptim  «■  to  PoUoj. 

of  the  policy.^  But  it  has  been  held  that  where  a  creditor,  in  re- 
spect of  the  debt,  insures  a  life  in  which  he  has  no  insurable  in- 
terest, as  that  of  the  wife  of  the  debtor,  who  has  transferred  a 
chose  in  action  to  him  as  security  for  the  debt,  the  debtor  cannot 
compel  the  appropriation  of  the  proceeds  of  the  policy  to  the  pay- 
ment of  the  debt.^  If  the  debt  and  premiums  be  paid  by  the 
debtor,  he  is  entitled  to  the  policy.* 

6.  Presumption  ai  to  Policy  on  Idft  of  Another. — Where  one  effects 
in  his  own  name  a  policy  upon  the  life  of  another  the  policy, 
prima  facie^  belongs  to  the  party  so  effecting  the  insurance.* 

7.  Voluntary  Payment  of  Preminms. — The  voluntary  payment  of 
the  premiums  confers  no  interest  in  a  policy  on  the  payer.* 

8.  Where  Imared  Survives  Benefloiaries. — Ordinarily,  where  the 
insured  survives  those  specified  to  take  at  his  death,  the  insurance 
money,  where  no  other  disposition  is  made  of  it,  becomes,  at  his 
death,  a  part  of  his  estate,  to  be  administered  as  his  will,  or,  in 
the  absence  of  a  will,  as  the  law  may  direct.*  But  where  the 
policy  is  in  favor  of  a  beneficiary,  "his  administrators,  executors," 
etc.,  and  the  insured  survives  him,  and  dies  without  any  other 
disposition  of  the  policy,  the  legal  representative  of  the  bene- 
ficiary named  will  be  entitled  to  the  insurance  money,  even 
though  the  insured  payed  the  premiums.'' 

maturity  itnd  nonpayment  of  the  debt  son  v.  Van  Epps,  no  111.  551;   Rindge 

becomes  entitled  to  the  policy.     Dun-  v.  New  Eng.  Mut.  Aid  Soc.,  146  Mass. 

gan  V.  Mut.  Ben.  Life  Ins.  Co.,  38  Md.  286;  Lyon  v.  Rolfe  (Mich.),  42  N.  W. 

242.  Rep.  1094.    But  consult  Hutson  v,  Mer- 

1.  Rison    V,    Wilkinson,    3    Sneed  riiield,  51   Ind.  24;  Phoenix  Mut.  Life 

(Tenn.)  565;  Stokes  v,  Coffey,  8  Bush  Ins.  Co.  v,  Dunham,  46  Conn.  79.  And 

(Ky.)   533;   Page  v,  Bumstine,  102  U.  see    also,    where    the    policy    directed 

S.  664;   Morland   v.  Crane,   20  Beav.  otherwise,  Com.  v.   Unity  Mut.  Life 

389;   Lea  V.  Hinton,  5  De  G.,   M.  &  Assu.  Co.,  117  Mass.  337. 

G.  82J.    Contra^  Bruce  v.  Garden,  Law  Payment  of  the  premiums  may,  how- 

R^  5  Ch.  32.  And  see  McKenty  v.  Uni-  ever,  have  an  influential  bearing  upon 

versal   Life   Ins.   Co.,  3   Dill.  (U.  S.)  this. 

448;  s.  c,  6  Chicago  Leg.  News.  199;  7.  Foster  v.  Gile,  50  Wis.  603.    See 

4  Big.  L.  &  A.  Ins.  Rep.  153.  also  Harley  v.  Heist,  86  Ind.  196;  s.  c, 

5.  Henson  v.  Blackwell,  4  Hare  434.  44  Am.  Rep.  285.    ConirOj  johnwin  v. 
8.  Holland    v.    Smith,     6    Esp.    11;  Van   Epps,   no  III.  551;   Washington 

Courtenay  v.  Wright,  2  Giff.  337;  Knox  etc.  Assoc,  v.  Wood,  4  Mackey  (D.  C.) 
V.Turner,  L.  R.,  9  Eq.  1^5.  But  see  19;  s.  c,  ^4  Am.  Rep.  251;  Lyon  v. 
Gottlieb  V.  Cranch,  4  De  G.,  M.  &  G.  Rolfe  (Mich.),  42  N.  W.  Rep.  1094.  • 
440.  Where  a  policy  on  a  husband's  life  is 
4.  Triston  v,  Hardey,  14  Beav.  232.  made  payable  to  the  wife  or  her  rep- 
Insured  Oannot  Matntaiw  Action. —  resentatives,  after  the  death  of  husband 
And  the  insured  cannot,  in  such  case,  and  wife,  the  proceeds  go  to  her  admin- 
recover  the  premiums  paid,  nor  the  istrator.  Baltz's  Estate,  12  Phila.  (Pa.) 
surrender  value  of  the  policy,  on  29;  Burton  v,  Farinholt,  86  N.  Car. 
the  ground  of  misrepresentations  260;  McClure  v.  Johnson,  56  Iowa  620. 
made  by  the  company's  agent  in  ob-  A  father  insured  his  life  for  the  ben- 
taining  the  risk.  North  America  Life  eflt  of  his  daughter,  and  paid  the  pre- 
Ins.    Co.    V.   Wilson,   11 1    Mass.   542.  miums.  The  policy  was  made  payable  to 

6.  Burridge  v.  Row,  iY,'8i  Coll.  Ch.  her,  her  executors,  etc.  Held,  that,  on 
183.  the  death  of  the  daughter,  her  adminis- 

6.  Keller  v.  GaA'lor,  40  Conn.  343;  trator  was  entitled  to  the  possession  of 
Drake  v.  Stone,  ^o  Ala.  133;  Tompkins  the  policy.  Glanz  v,  Gloeckler,  104  111. 
V,  Levy  (Ala.;,  6  So.  Rep.  346;  John-    573;  s.  c,  44  Am.  Rep.  94. 
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9.  Change  of  Benefidary. — In  the  case  of  a  policy  payable  to  the 
children  of  the  beneficiary  in  the  event  of  the  death  of  the  bene- 
ficiary before  the  insured,  whether  the  original  beneficiary,  the 
children,  or  the  insured,  pay  the  premiums,  neither  the  original 
beneficiary  nor  the  children  can  be  divested  of  such  rights  by  any 
act  of  the  insured  without  their  consent,*  unless  such  be  the  pro- 
vision of  the  policy.*    And,  indeed,  the  rule  is  the  same 'where 

*'Paid  Up  Policy." — A  company  issued  Abb.  N.  Cas.  (N.  Y.)  7;  13  Daly  (N. 

to  C,  a  married  woman,  a  policy  on  the  Y.)  255. 

life  of  A,  her  husband.  It  was  for  her  In  Kicker  v.  Charter  Oak  Life  Ins. 
benefit,  and  payable  to  her,  *'her  exec-  Co.,  the  insurance  was  procured  by  a 
utors,  administrators  or  assigns."  In  .  husband  upon  his  life  and  was  made 
case  of  her  death  before  that  of  A,  the  payable  to  his  wife,  if  living,  and  if  not 
insurance  was  payable  to  their  children,  to  his  children.  The  wife  died,  leaving 
Upon  a  surrender  of  the  policy,  afler  children,  and  the  husband  married  a 
two  annual  premiums  had  been  paid  second  wife,  by  whom  he  had  one 
she  would  be  entitled  to  a  paid  up  pol-  child.  Af\er  this,  having  paid  all  the 
icy  for  two-twentieths  of  the  sum  origi-  premiums  required,  he  surrendered  the 
nally  Insured.  She  died  intestate  before  original  and  took  a  paid  up  policy  in 
the  payment  or  maturity  of  the  second  the  name  of  the  second  wife.  Held^ 
annual  payment,  leaving  no  children,  that  this  was  invalid  as  against  his 
A  survived  her  and  paid  the  annual  children,  and  that  the  child  of  the  sec- 
premiums  for  several  years,  when  he  ond  marriage  was  entitled  to  share 
offered  to  surrender  the  policy  and  de-  with  those  of  the  first, 
manded  a  paid  up  policy,  which  was  S.  Knights  of  Honor  v.  Watson,  64 
refused.  Held,  that  as  C  died  before  N.  H.  517;  Mayer  v.  Equitable  etc.  Ins. 
the  second  premium  was  paid,  her  ad-  Assoc.,  2  N.  Y.  S.  Nat.  Kep.  79;  Order 
ministrator  had  no  right  to  a  paid  up  of  Mut.  Companions  v,  Griest,  76  Cat. 
policy,  and  that  the  company  having,  494;  In  re  Griest's  Estate  (Cal.),  x8 
for  several  years  after  C's  death,  treated  rac.  Rep.  654;  Union  Mut.  Aid  Assoc. 
A  as  the  beneficiary  of  the  policy,  it  v.  Montgomery  (Mich.),  38  N.  W.  Rep. 
was  estopped  to  deny  his  right  to  sue  588;  Titsworth  v,  Tttsworth,  40  Kan. 
in  his  own  name  as  such  beneficiary.  571 ;  Supreme  Council  Catholic  Knights 
Continental  Life  Ins.  Co.  v,  Hamilton,  v.  Morrison  (R.  I.)*  17  Atl.  Rep.  57; 

41  Ohio  St.  274.  Milner    v.  Bowman   (Ind.),  2x  N.   £. 
In  Pennsylvania^   where  an    insur-  Rep.  1094. 

ance  certificate  of  a  beneficial  society  is  The  cl&ange  can  only  be  made  as  pro- 

in  favor  of  the  member's  wife,  her  heirs  Tided  for   in    the    contract;    Supreme 

or  assigns,  and   he  with  children  sur-  Court  Am.  L.  of  H.   t;.  Smith  (N.T.), 

vive  her,  he  is  entitled  to  share  equally  17  Atl.  Rep.  770;  unless  this  provision 

with  the    children.     U.   B.   Mut.   Aid  be  waived.     Sounthern   Tier  Masonic 

Soc.  V,  Miller,  107  Pa.  St.  162.  Relief  Assoc,  v,  Laudenbach,  5  N.  Y. 

1.  Chapin  v.  Fellows,  36  Conn.  132;  S.Nat.  Rep.  901;   Marsh  v.  Supreme 

Lockwood  V.  Bishop,  51  How.  Pr.  (N.  Council  Am.  L.  of  H.  (Mass.),  21  N.  E. 

Y.)  221;  Whitehead  v.  New  York  Life  Rep.  1070.  But  even  where  it  is  waived 

Ins.  Co.,  102   N.  Y.   143:  Packard  v.  by  the    company,  the    original    bene- 

Connecticut  Mut.  Life  Ins.  Co.,  9  Mo.  ficiary  is  entitled  to  repayment,  out  of 

App.  469;  Pilcher  v.  New   York  Life  the  proceeds  of  the  insurance,  of  assess - 

Ins.  Co.,  33  La.  An.  322;  Whitehead  v,  ments  paid  by  him  in  ignorance  of  the 

New  York  Life  Ins.  Co.,  63  How.  Pr.  change.     Southern  Tier  Masonic  Relief 

(N.   Y.)  304;    Re  Booth,   11   Abb.  N.  Assoc,  v.  Laudenbach,  5  N.  Y.  S.  Nat. 

Cas.   (N.  Y.)    145;    People  v.  Globe  Rep.  ooi. 

Mut.  Life  Ins.  Co.,  15  Abb.  N.  Cas.  A  law  of  the  corporation  required 
(N.  Y.)  75;  Whitehead  v.  New  York  applicants  to  enter  upon  their  applica- 
Life  Ins.  Co.,  33  .Hun  (N.  Y.)  425;  tions  **the  name  or  names  of  the  mem- 
Robinson   V,  Duvall,  79  Ky.  83;  s.  c,  bers  of  their  family,  or  those  depend- 

42  Am.  Rep.  208;  note;  Appeal  of  ent  upon  them,"  to  whom  they  desired 
Brown  (Pa.),  17  Atl.  Rep.  419.    But  see  the  benefit  paid,  and  that  members  in 

'  Garner  v,  Germania  Life  Ins.  Co.,  17    good  standing  might   surrender  their 
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there  is  only  a  single  beneficiary,  or  several  on  the  same  footing.* 
But  where  a  person,  as  a  husband,  takes  out  a  policy  on  his  life 
in  favor  of  another,  as  the  wife,  without  further  mention,  and 
pays  the  premiums,  and  he  survives  the  beneficiary,  he  may 
change  the  policy  for  the  benefit  of  any  other  person,  as  a  subse- 
quent wife.* 

Yir  HonoE  MTO  PBOon  of  Biath — 1.  Complianoe  with  Beqvire- 
ments  of  Policy  Condition  Preoedent  to  Eooovery. — It  is  usual  for  life 
policies  to  prescribe  certain  formalities  and  a  course  of  procedure 
respecting  notice  and  proofs  of  death  for  the  observance  of  the 
beneficiary,  and  these  are  generally  couched  in  such  language  that 

certificates,  and  have  new  ones  issued,  not  bound,  and  that  one  of  them,  on 
payable  '*to  such  beneficiary  or  bene-  reaching  majority,  could  demand  the 
ficiaries  dependent  upon  them  as  they  proceeds  of  the  paid  up  policy  that  was 
may  direct"  Held,  that  the  rieht  of  substituted  for  the  policy  taken  out  in 
substitution  was  not  restricted  by  the  her  name,  although  the  amount  ex- 
latter  clause  to  persons  actually  de-  ceeded  one-third  of  the  sum  of  all  the 
pendent  upon  the  member  for  support,  policies.  Brockhaus  v,  Kemna,  lo 
Marsh  v.  Supreme  Council  Am.  L.  of  Biss.  (U.  S.)  338. 
H.  (Mass.),  21  N.  E,  Rep.  1070.  When  the  charter  of  a  mutual  com- 

An  unmarried    man  effected  insur-  pany  directs  payment  of  a  deceased 

ance  on  his  life  in  favor  of  his  sister,  member's    share  in    the    fund    to  his 

The   policy    provided   that    he  might  widow,  no   arrangement    between  the 

change  the  beneficiary.     Afterwards  he  company  and  Its  members  can  deprive 

promised  a  woman  that  she  should  be  her  of  this.      Kentucky   Masonic  etc 

made    the    beneficiary    if   she    would  Life  Ins.  Co.  v.  Miller,  13  Bush  (Ky.) 

marry  him,  and  directed  the  company  489. 

to  make  the  necessary  record,  etc.  The  Btranger  to  Oontract. — Much  less  can 

company  promised  to  do  this,  but  had  one  who  has  effected  insurance  on  the 

not  done  so  at  the  time  of  the  death  of  life  of  another  for  the  benefit  of  another 

the  insured.      Held,  that  the  woman,  control    the    same,  although    he  may 

having  married  the  insured,  was  en-  have  retained  the  policy  and  paid  the 

titled  to  the  insurance.   Nally  v.  Nally,  premiums.    Glanz  v.  Gloeckler,  10  111. 

74    Ga.     669.       But    compare     Luhrs  App.  484;   Timavenis  v.  Union    Mut. 

v.  Luhrs,  6  N.  Y.   S.   Nat.  Rep.  50^,  Life  Ins.  Co.,  21  't'ed.  Rep.  223;  Tripp 

where  it  is  held,  that  if  the  change  is  v.  Vermont  Life  Ins.  Co.,  55  Vt.  too; 

not  consummated  prior  to  the  insured's  Meier  v,  Meier,  15  Mo.  App.  08;  88  Mo. 

death,  the  original  beneficiary  is  entitled  566. 

to  the  insurance.  Intentional  Lapae. — If  even  by  cotlu- 

1.  Pingrev  v,  Nat.  Life  Ins.  Co.,  144  sion  with    the    company  the    insured 

Mass.  374;  "Manhattan  Life  Ins.  Co.  v,  allows  his  policy  to  lapse,  for  the  pur- 

Smith,  44  Ohio  St.  156;  Nat.  Life  Ins.  pose  of  obtaining  another  with  adiffer- 

Co.  V,  Haley,  78  Me.  268;  s.  c,  57  Am.  ent  beneficiary,  the  new  policy  will  not 

Rep.  807;    Gamer    v.  Germania  Life  be  treated  as  a  mere  continuation  of  the 

Ins.  Co.,  no  N.  Y.  266.  first.     Union   Mut.    Life    Ins.    Co.   v. 

Insurance  was  effected  by  three  en-  Stevens,   19  Fed.   Rep.  671 ;  Nat.  Life 

dowment  policies  of  equal  amounts,  in  Ins.   Co.   v.   Haley,  78  Me.  268;  s.  c, 

favor  of  the  three  daughters  of  the  in-  57  Am.  Rep.  807. 

sured,  respectively,  who  were  minors.  S.  Gambs    xk    Covenant    Mut.    Life 

With  the  consent  of  such  beneficiaries  Ins.  Co.,  50  Mo.  44;  Olmstead  v,  Keyes, 

the  insured    exchanged   these  policies  85  N.  Y.  59^;   Cole  v.  Knickerbocker 

for  paid  up  policies,  the  latter  being  for  Life    Ins.   Co.,  63   How.    Pr.   (N.  Y.) 

unequal  amounts  by  reason  of  the  man-  442;  Bickerton  v,  Taques,  28  Hun  (N. 

ner  of  application  of  premiums  paid.   It  Y.)  119;  s.  c,  12  Abb.  N.  Cas.  (N.  Y.) 

was  also  consented,  before  the  original  25;  Johnson  v.  Van  Epps,   14  III.  App. 

policies  were  surrendered,  that  the  pro-  201. 

ceeds  of  all  should  be  held  by  a  trustee  Even  where  the  policy  was  payable  to 

for  all  in  equal  shares.    Held,  that,  as  the  wife  or  her  legal  representatives, 

the  daughters  were  minors,  they  were  Johnson  z\  Van  Epps,  no  III.  551.  But 
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compliance  therewith  is  a  condition  precedent  to  recovery.^  Thus 
where  the  requirement  was  that  the  beneficiary  should  forthwith 
give  notice  to  the  secretary,  and  should,  upon  oath  or  affirmation, 
deliver  a  particular  account  of  the  circumstances  connected  with 
the  death,  and  it  was  admitted  that  formal  notice  had  not  been 
given,  and  that  the  circumstances  connected  with  the  death  had 
not  been  stated  on  oath,  though  informal  notice  had  been  given 
as  soon  as  the  death  occurred,  it  was  held  that  recovery  could 
not  be  had.* 

8.  Imared  Only  Bound  to  Hake  Proo&  Beqniied  in  Policy. — But  the 
insured  is  only  bound  to  make  such  proof  as  the  policy  requires, 
or  such  as  the  company  can  show  was  made  known  to 
the  insured  at  the  time  of  the  contract  as  being  required,^  and 
when  such  proofs  have  been  furnished  it  is  sufficient,  although 
they  may  contain  matter  not  required  and  even  though  it  be  dam- 
aging to  the  claimant's  case.* 

see  Harley  v.  Heist,  86  Ind.  196;  s.  c,  4.  Connecticut  Mut.  Life  Ins.  Co.  t. 

44  Am.  Rep.  285.  Siegel,  ^  Bush  (Ky.)  450. 

1.  Spratley   v.   Mut.   Ben.  Life  Ins.  But  it  was  held  in  Mut.  Ben.  Life 

Co.,  II   Bush   (Ky.)  443;  Campbell  v,  Ins.  Co.  v.  Newton,  22  Wall.  (U.   S.) 

American    Popular  Li^    Ins.    Co.,    i  32,  that  an  admission  in  the  preliminary 

MacArthur  (U.  S.)  246, 471;   0*Reilly  proofs     that     the    insured    committed 

V.  Guardian  Mut.  Life  Ins.  Co.,  60  N.  suicide    must    be    taken    against    the 

Y.   169;  Lyon    v.  Railway  Passenger  claimant 

Assu.  Co.,  46  Iowa  631.  The  age  of  tbe  insured,  being  stated  in 

S.  Woodfin    V.  Asheville    Mut.  Ins.  the  proofs  erroneously,  may  be  cor- 

Co.,  6  Jones  (N.  Car.)  L.  558.  rected  on  trial.    Connecticut  Mut.  Life 

So  in  the  case  of  Campbell  v.  Amer-  Ins.  Co.  v,   Schwenk,  94   U.  S.  593; 

ican   Popular    Life    Ins.   Co.,  i    Mac-  Neill   v.   American   Popular  Life  Ins. 

Arthur  (U.  S.)  246,  it  was  held  that  the  Co.,  42  N.  Y.  Super.  Ct.  259. 

insured  might  agree  that  it  should  be  Statement  of  PbyBleian. — In  an  action 

left  to  the  surgeon  of  the  company  to  on  the  policy  of  a  mutual  benefit  asso- 

say  whether  certain  conditions  had  been  ciation  it  pleaded  that  the  insured  had 

complied   with,  and  that  the  perform-  used  alcoholic  liquors  to  such  an  ex- 

ance  of  this  agreement  was  a  condition  tent  as.  to  induce  delirium  tremens^  and 

precedent  to  recovery.  that    such    disease  was   the  cause  of 

So  where   the   policy   required   due  death.    On. the  trial  it  relied   on   two 

notice  and  proof  of  death,  it  was  held  affidavits  made  by  physicians  as  to  the 

that  the  following  letter  alone  to  the  cause  of  the  death,  in  one  of  which  the 

insurers  was  not  sufficient:  ''I   hereby  cause  was  staled  as  delirium  tremens j 

inform  you  that  my  husband.  Michael  in  the  other  as  hemorrhage  induced  by 

O'Reilly,  whose  life  was  insured  in  your  an  excessive  use  of  intoxicants.    These 

office  by  policy  22.016,  died  in  this  city  affidavits  were  made  by  the  physicians 

on  the  15th  of  May  last  after  a  short  on  blanks  furnished  by  the  association, 

illness.    Ellen    O'Reilly."    O'Reilly  v.  and  were  forwarded  to  it  by  plaintiff, 

Guardian  Mut.  Life  Ins.  Co.,  60  ^f.  Y.  with  other  proofs  of  the  death  of  the 

169.  insured.     Held^    that    the    beneficiary 

8.  Taylor  v,  .£tna  Life  Ins.  Co.,  13  was  not  estopped  on  the  trial  by  the 

Gray   (Mass.)  434;   Peacock    v.  New  statement  of  the  physicians,  and  that 

York   Life  Ins.  Co.,  i   Bosw.  (N.  Y.)  the  issue  made  by  the  pleadings  as  to 

338.  the  real  cause  of  the  death  was  triable 

luniralde  Interest  need  not  be  shown  as  any  other  issue  of  fact.    Bentz  v, 

in  the  preliminary  proofs  when  not  re-  Northwestern   Aid    Assoc.  (Minn.),  41 

3uired  in  the  policy.    Miller  v.  Easle  N.W.  Rep.  1037. 

^ife  etc.  Ins.  Co.,  2  E.  D.  Smith  (N.  A  physician's    certificate    of  death, 

Y.)  268.  when  made  ex  farte^  is  not  proof  of 
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3.  Two  Policies  in  Same  Company. — Where  a  person  is  insured  by 
two  policies  in  the  same  company,  with  like  requirements  as  to 
proofs,  one  set  of  proofs  is  sufficient  in  the  absence  of  a  special 
contract  to  the  contrary.* 

4.  Presmnption  After  Abeenoe  of  Infored  Seven  Team. — After  an 
absence  of  seven  years,  the  insured,  if  unheard  of  during  such 
time,  will  be  presumed  to  be  dead,  though  not  at  any  particular 
time.* 

6.  Power  of  Guardian. — A  person  nominally  acting  as  guardian  of 
minor  beneficiaries  may  give  the  notice  of  death  and  the  claims  of 
the  beneficiaries  required  by  the  policy,  although  he  be  not  their 
legally  constituted  guardian.'  He  is  not  the  proper  person,  how- 
ever,  to  receive  payment  on  a  policy  payable  to  the  guardian  of 
minors.  Only  the  duly  appointed  guardian,  ad  litem,  or  other- 
wise, is  legally  qualified  for  such  purpose.* 

6.  Proofr  by  Husband — Administrator. — So  proofs  may  be  made 
by  the  husband  of  the  insured,  as  the  claimant,  and  afterwards 
adopted  by  him  in  a  suit  on  the  policy  as  administrator.^ 

7.  Beasonable  Time. — The  question  of  whether  the  proofs  have 
been  furnished  within  a  reasonable  time  after  the  death  is  for  the 
jury.* 

8.  Waiver. — The  proofs  required  by  the  policy  or  the  time  of 
furnishing  them  may  be  waived,  as  well  as  may  defects  therein. 
Thus  where  the  company  unqualifiedly  refuses  payment  or  re- 
fuses upon  grounds  distinct  from  that  of  full  notice  and  proof  of 
death,  any  further  compliance  with  the  condition  as  to  notice  and 
proofs  is  waived.''    So  if  the  preliminary  proofs  furnished  are 

the  cause  of  death  as  against  the  oppo-  4.   WuesthofT  v.  Germania  Life  Ins. 

site  party,  but    when    explained    and  Co.,  107  N.  Y.  580. 

affirmed    at  the  trial  as   to  its  state-  6.    Delamater  v.  Prudential  Ins.  Co., 

ments  by  the  physician  who  made  it,  5  N.  Y.  S.  Nat.  Rep.  586. 

it  may  be  considered  as  part  of  the  6.   Southern  Life  Ins.  Co.  v.    Wil- 

evidence.     Davey  v.  .^tna  Life    Ins.  kinson,  53  Ga.  535. 

Co.,  38  Fed.  Rep.  650.  7.   Mayor    xk    Knickerbocker     Life 

1.  Girard  Life  Ins.  etc.  Co.  v.  New  Ins.  Co.,  73  N.  Y.  516;  Miller  v.  Eagle 

York  Mut.  Life  Ins.  Co.,  97  Pa.  St.  15.  Life  etc.  Ins.  Co.,  2  E.  D.  Smith  (N. 

3.   Hancock   v.  American  Life  Ins.  Y.)  268;  McComas  v.  Covenant  Mut. 

Co.,  62  Mo.  26.    Therefore  it  was  held  Life  Ins.  Co.,  56  Mo.  573;  Kantrener  xk 

in  this  case  that  where  a  premium  note  Penn.  Mut.   Life  Ins.  Co.,  5  Mo.  App. 

matured    during  said   period,   and  re-  ^%i\  Bank  of   Oil  City    v.   Guardian 

mained  unpaid,  by  which   the   policy  Mut.    Life   Ins.   Co.,  5   Big.  L.  &   A. 

was  forfeited,  the  death  could  not  be  Ins.   Rep.  478;  s.  c,  6  Leg.  Gaz.  348; 

presumed  to  have  occurred  prior  to  the  Unthank  v.  Travellers'  Ins.  Co.,  4  Biss. 

date  of  such  maturity.  (U.  S.)  357;  Girard  Life  Ins.  etc.  Co. 

The  mere  sudden  disappearance  and  v.  New  York  Mut.  Life  Ins.  Co.,  97 

the  failure,  after  due  search,  to  find  a  Pa.   St    ic;    Kansas    Prot   Union  t;. 

man,  who,  if  living,  could   not  easily  Whitt,  36  Kan.  760;  Grange  Mill  Co. 

have  gone  unnoticed,  and  who  was  in  v.   Western   Assu.  Co.,   iz8  111.   396; 

an  alanning  mental  and  physical  con-  New   Home  Life  Assoc,  v.  Hagler,  23 

dition,  is  some  evidence  of  his  death.  111.  App.  457;  Continental  Life  Ins.  Co. 

The  John  Hancock  Mut.  Life  Ins.  Co.  t^  Roarers,  iiq  111.  474:   Knickerbocker 

V,  Moore,  34  Mich.  41.  Life  Ins.  Co.  v.  Pendleton,  1x2  U.  S. 

S.  WuesthofT  v.  Germania  Life  Ins.  696;    Covenant   Mut.  Ben.  Assoc,    t-. 

Co^  107  N.  Y.  580.  Spies,  1 14  111.  463;  Boyd  v.  Ceder  Rapids 
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deemed  defective,  and  the  company  does  not  call  attention  to  the 
defect,  it  will  be  waived.^  Likewise  the  refusal  of  the  company 
to  send  the  customary  blanks  for  proofs  of  death  would  be  a 
waiver  of  the  condition  as  to  time  of  furnishing  proofs,'  or  the 
manner  of  their  making.^ 

Again,  receiving  and  acting  upon  an  oral  notice  would  waive  a 
written  notice.*  Mere  silence,  however,  where  the  requirement 
as  to  notice  and  proof  is  not  substantially  complied  with,  is  not 
generally  considered  to  amount  to  a  waiver  of  the  requirement.* 
Whether  the  facts  exist  from  which  a  waiver  is  claimed  is  a  ques- 
tion of  fact,*  but  if  they  do  exist,  whether  they  amount  to  a 
waiver  is  a  question  of  law.'' 

Vm.  AxouvT  OF  Bbgoyebt— 1.  Govemed  by  Terms  of  Pdloy.— 
The  amount  of  recovery  to  which  the  beneficiary  is  entitled  is 
governed  by  the  terms  of  the  policy.®  Usually  it  is  the  total  sum 
of  the    insurance,®  but   not   always.     Frequently  it  is  provided 

Ins.  Co.,  70  Iowa  325.    See  also  Grant  1.  Peacock  t;.  New  York  Life  Ins. 

%\  Connecticut  Mut.  Life  Ins.  Co.,  29  Co.,  i  Bosw.  (N.  Y.)  338;  Hincken  v. 

Wis.  125.  Mut.  Ben.  Life  Ins.  Co.,  50  N.  Y.  657; 

The  company  objected,  solely,  that  s.  c,  6  Lans.  (N.  Y.)  21;  Tisdale  v. 
the  proofs  did  not  show  that  the  insured  Mut.  Ben.  Life  Ins.  Co.,  4  Big.  L.&  A. 
did  not  die  of  delirium  tremens^  and  Ins.  Rep.  s^;  O'Reilly  v.  Guardian 
refused  to  pay  for  this  reason.  Held^  Mut.  Life  fns.  Co.,  3  N.  Y.  Supr.  Ct. 
that  the  production  of  proper  proofs  487;  Manhattan  Life  Ins.  Co.  v,  Fran- 
was  waived.  Rippstein  v.  St.  Louis  cisco,  17  Wall.  (U.  S.)  672;  Patterson 
Mut.  Life  Ins.  Co.,  57  Mo.  86.  v.  Triumph  Ins.  Co.,  64  Me.  500.    See, 

The  agent  of  the  company  was  noti-  however,  O'Reilly   v.  Guardian   Mut. 

fied  of  the  death  of  the  insured.     He  Life  Ins.  Co.,  60  N.  Y.  169. 

declared  that  the  policy  was  forfeited  2.  Grattan  v.  Metropolitan  Life  Ins. 

by  nonpayment  of  the  premium  due,  Co.,  80  N.  Y.  281;  s.  c.«  36   Am.  Rep. 

but  made  no  objection  to  the  want  of  617;  Dial  v.  Valley  Mut.  Life  Assoc., 

formal  notice  and  proofs.     Held^  that  29  S.  Car.  560. 

the  requirement  of  the  policy  as  to  no-  8.  Gellatly  v,  Minnesota    Odd  Pel- 

tice  and  proofs  was  waived.     Marston  lows  etc.  Soc.,  27  Minn.  215. 

V,  Massachusetts  Life  Ins.  Co.,  59  N.  4.   Edwards  v.  Travellers'  Life  Ins. 

H.  92.  Co.,  20  Fed.  Rep.  661. 

A  general  agent  was  sent  to  ascer-  6.  O'Reilly  v.  Guardian  Mut.  Life 
tain  the  facts  in  relation  to  the  death.  Ins.  Co.,  60  N.  Y.  169;  Keenan  v.  Mis- 
After  an  investigation  he  told  the  ben-  souri  Ins.  Co.,  12  Iowa  126. 
eficiary  that  he  had  no  case,  and  that  it  6.  Miller  v.  Eagle  Life  etc.  Ins.  Co., 
would  be  of  no  use  to  make  proofs.  2  E.  D.  Smith  (N.  Y.)  268;  Delamater 
Held^  a  waiver  by  the  company,  v.  Prudential  Ins.  Co.,  5  N.  Y.  S.  Nat. 
Travellers'  Ins.  Co.  v,  Harvey,  81  Va.  Rep.  c86. 
949.  7.  Miller    v.  Eagle    Life    etc.    Ins. 

The  superintendent  of  the  company,  Co.,  2  E.  D.  Smith  (N.  Y.)  268. 

after  the  receipt  of  proofs,  wrote   the  8.  The  fact  that  a  large  number  of 

claimant  saying  the  case  was  all  right,  other  policy   holders    have  agreed   to 

and  if   plaintiff  would    wait    a    little  scale  down  the  amount  of  their  policies, 

longer  they  would   send    the   money,  the  company  being  insolvent,  is  no  de- 

Held^  that  this  was  a  waiver  of  further  fence  as  to  any  part  of  the  amount  due 

f  roofs.    Jennings  v.  Metropolitan  Life  by  the  terms  of  the  policy  to  one  who 

ns.  Co.  (Mass.),  18  N.  E.  Rep.  601.  has    not    agreed    to    scale    the   same. 

There  need  be  no  new  consideration  Lerdall  v.  Charter  Oak  Life  Ins.  Co., 

or  technical  estoppel.    Meyer  t;.  Knick-  51  Wis.  426. 

erbocker  Life  Ins.  Co.,  73  N.  Y.  516;  9.  In  Bevin  v.  Connecticut  Mut. 
Prentice  v,  Knickerbocker  Life  Ins.  Life  Ins.  Co.,  23  Conn.  244,  the  plain- 
Co.,  77  N.  Y.  483.  tiff  advanced  to  B  $350.    B  was  to  go 
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that  where  a  policy  is  forfeited  by  reason  of  the  nonpayment  of 
the  premiums,  the  insured  shall  nevertheless  be  entitled  to  recover 
some  specified  amount,  very  often  the  amount  of  premiums  paid 
at  the  time  of  forfeiture,  and  where  such  is  the  case  the  provision 
is  controlling.* 

Occasionally  it  is  provided  that  only  a  part  of  the  amount  of 
the  policy  shall  be  paid  if  the  death  occurs  within  a  specified 
period.  Where  the  provision  was  that  one-third  should  be  paid 
if  death  should  occur  after  three  and  within  six  months ;  two- 
thirds  if  after  six  months  and  within  a  year,  and  the  whole  if  after 
a  year,  it  was  held,  the  insured  having  died  within  three  months, 
that  the  whole  amount  was  payable.^ 

2.  By  Statute. — Sometimes,  too,  it  is  regulated  by  statute.^ 

LIFE  TABLES.— See  Damages,  vol.  5,  p.  67. 

LIQAV. — A  wreck  consisting  of  goods  sunk  in  the  sea,  but  tied 
to  a  cork  or  buoy,  in  order  that  they  may  be  found  again.*  The 
cargo  of  a  vessel  sunk  in  forty  feet  of  water  and  abandoned  is 
not  "ligan,"  "because  the  very  definition  of  the  word  from  the 
Latin  ^ligOy  to  bind,  indicates  that  it  must  be  buoyed.**  * 

LIGHT  AHD  AIB. — See  Easements,  vol.  6,  p.  152. 

LIGHTER — (See  also  Craft). — A  well  known  class  of  vessels 
Used  in  assisting  to  load  and  unload  other  vessels.^  A  craft  ply- 
ing for  hire  for  the  carrying  of  goods.'' 

UOHTEKAQK — The  price  paid  for  unloading  ships  by  lighters 
or  boats.® 

UOHTHIHO. — A  sudden  discharge  of  electricity  from  a  cloud 
to  the  earth,  or  from  the  earth  to  a  cloud,  or  from  one  cloud  to 
another,  that  is,  from  a  body  positively  charged  to  one  negatively 
charged,  producing  a  vivid  flash  of  light,  and  usually  a  loud  re- 

to  California  and  engage  in  mining,  tion  of  the  ten  years  was  equivalent  to 

and  in  consideration  of  the  loan  was  to  the  death  of  the  insured,  so  far  as  the 

divide    the    profits    equally    with  the  time  of  payment  was  concerned,  and 

plaintiff.     Whereupon  the  plaintiff  in-  that  A,  having  survived  the  period  of 

sured  B's  life  in  the  sum  of|x,ooo  for  ten  years  and  notified  the  company  of 

his  own  benefit.     Held  that  this  was  a  such   fact,   although   he  had  failed  to 

valued   policy,  and   that    the    plaintiff  pay  the  last  premium,  was  entitled  to 

was  entitled  to  recover  the  whole  sum  recover  the  amount  of  the  policy,  less 

insured.  the  amount  due,  with   interest.     Carter 

1.  Harlow  v.  St.  Louis  etc.  Life  Ins.  v,  John  Hancock  etc.  Ins.  Co.,  127 
Co.,  54  Miss.  425.  Mass.  153. 

2.  ^Metropolitan    Life    Ins.    Co.    xk        4.  Rep.  &  Lawr.  L.  Diet. 

Drach,  101  Pa.  St.  278.  5.  Murphy  v.  Dunham,  38  Fed.  Rep. 

8.  An  endowment  policy  issued  to  503,  509. 

A,  payable  to  B,  in  case  of  the  death  of  "  6.  The  Mamie,  5  Fed.  Rep.  820. 

A   within  ten  years,  but  to  A   if  he  7.  Reg.  v.  Reed,  28  Eng.  L.  &  Eq.  136. 

should  survive  that  period,  contained  a  8.  Western  Transp.  Co.  v.  Hawlev, 

condition  that,  if  any  premium  should  i  Daly  (N.  Y.)  332,  where  it  was  held 

not  be  paid  when  due  the  policy  should  that  a  charge    for  taking  a    boat   to 

be  forfeited.    But  it  was  held  that  this  another  pier  Instead  of  the  usual  one  of 

condition    was    subject    to  the  Mass.  delivery  would  not  be  embraced  under 

St.  1861,  ch.    186,  and  that  the  expira-  that  term. 
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port,  called  thunder.^  Insurance  against  "loss  by  lightning" 
covers  the  known  effects  of  lightning,  and  not  merely  those  aris- 
ing from  combustion,*  "  Fire  by  lightning  "  does  not,  however, 
cover  a  case  where  there  is  no  ignition,  or  the  loss  does  not  re- 
sult from  the  ignition.' 

LIKE. — Equal  in  quantity,  quality  or  degree ;  exactly  corre- 
sponding.^    For  its  meaning  in  various  expressions,  see  note  5. 

1.  Spensley  v.  Lancashire  Ins.  Co.,  ertj;  but  these  are  not  embraced  by  in - 
54  Wis.  433;  s.  c,  iz  N.  W.  Rep.  894,  surance  u^ainst  fire  alone.  (Austin  v. 
quoting  Imp.  Diet.  Drew,  4  Camp.  N.  P.  R.  360;  6  Taunt. 

2.  Spensley  v.  Lancashire  Ins.  Co.,  R.  437)." 

54  Wis.  433,  where  the  property  was  4.  Badger  v,  Daniel,  79  N.  Car.  387 

destroyed  by  a  tornado  which  contained  (conc'g  op.),  quoting  Webst.  Diet. 

electrical  disturbances    presenting  the  5.  "Uko    drovmstancoa." — Where   a 

usual  characteristics  of  lightning.  canal    company    was     authorized    to 

3.  Kenniston  v,  Mer.  Co.  Mut.  Ins.  charge  tolls  equally  to  all  persons 
Co.,  14  N.  H.  341 ;  Babcock  v.  Mont,  using  boats  of  like  description,  etc.,  and 
Co.  Mut.  Ins.  Co.,  6  Barb.  (N.  Y.)  637,  passing  along  the  same  portion  of  the 
sustained  in  4  N.  Y.  326.  In  the  latter  canal  **under  the  like  circumstances,'*  it 
case  the  court,  ailer  discussing  the  sci-  was  held  that  they  were  authorized  to 
entific  authorities  on  the  subject,  say :  take  a  proportionably  less  toll  per  ton 
** According  to  Webster,  lightning*  is  per  mile  for  goods  carried  a  given 
defined  to  be  *a  sudden  discharge  of  distance  alone  any  part  of  the  canal, 
electricity  from  a  cloud  to  the  earth,  than  for  goods  carried  less  than  that 
etc.,  producing  a  vivid  flash  of  light,'  distance.  '*Among  the  circumstances 
etc.  He  does  not  speak  of  *fire'  in  con-  is  the  circumstance  of  the  goods  com- 
nection  with  it;  while  he  defines  the  ing  a  longer  distance  on  the  canal." 
latter  to  be  'heat  and  light  emanating  Strick  v,  Swansea  Canal  Co.,  16  C.  B., 
visibly,  perceptibly  and  simultaneously  N.  S.  255.   See  Freight. 

from  anybody;  or  in  popular  accepta-  "Like  Orlmea."  —  In  interpreting  a 
tion,  the  effect  of  combustion.'  Here  statute  imposing  various  penalties  on 
we  have  the  sense  in  which  it  must  be  persons  convicted  of  robbery,  forgery, 
intended  that  the  parties  employed  counterfeiting  or  perjury,  or  "other 
these  terms  in  their  contract;  and  it  like  crimes,"  the  court  said:  "The  sev- 
seems  to  me  that  the  learned  judge  who  eral  crimes  enumerated  in  the  statute 
delivered  the  opinion  of  the  supreme  are  of  this  class,  known  as  infamous 
court  was  entirely  correct  in  saying  crimes;  and  it  is  to  be  presumed  that 
that  the  terms  of  the  policy  exclude  the  the  expression  *or  other  like  crimes' 
idea  that  it  was  intended  to  cover  dam-  was  intended  to  apply  to  and  embrace 
Age  by  lightning  when  there  was  no  ig-  such  other  crimes  as  are  likewise  incon- 
nition.  The  insurance  was  against  fire,  sistent  with  the  common  principles  of 
and  the  clause  in  reference  to  lightning  honesty  and  humanity,  and  convict  the 
seems  to  have  been  introduced  to  avoid  perpetrator  of  depravity  and  moral 
any  doubt  which  might  arise  as  to  the  turpitude."  Anderson  v.  Winfree,  85 
liability  of  the  insurers  for  fire  origi-  Ky.  605;  s.  c,  4  S.  W.  Rep-  353- 
nating  from  that  peculiar  source.  .  .  .  '*Ltk»  DMorlptton."  —  The  phrase 
These  authorities  which  were  referred  "goods  of  like  description,"  in  the  pro- 
to  by  the  learned  counsel  for  the  de-  vision  in  the  tariff  act  for  "women's 
fendants  show  the  legal  acceptation  of  and  children's  dress  goods,  coat  linings, 
the  term  *fire'  in  connection  with  *light>  Italian  cloths  and  goods  of  like  descrip- 
ning,'  and  it  is  but  a  reiteration  of  its  tion,"  is  not  restricted  in  its  application 
popular  meaning.  It  is  the  effect  of  to  Italian  cloths,  but  relates  also  to 
combustion  caused  by  lightning.  The  "women's  and  children's  dress  goods." 
latter  is  not  treated  as  'fire,'  but  as  an  "I  see  no  reason  why  the  phrase  *goods 
agent  that  may  produce  fire,  which  is  of  like  description'  should  not  be  taken 
the  immediate  and  only  recognized  ...  as  qualifying  all  the  articles 
cause  of  loss.  Electricity,  caloric  or  which  are  enumerated  in  the  clause  pre- 
heat, may  so  act  without  producing  ceding  that  phrase."  Sullivan  v,  Rob- 
fire  as  to  cause  great  injuries  to  prop-  ertson  (Coll.),  37  Fed.  Rep.  778. 
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In  an  act  imposing  on  railway  com-  convenience  makes  a  distinction  sucli 

panics  equality  of  charge  for  ^'goods  of  as    that    between  'weight*  goods   and 

a  like  description  and  quantity/'  and  'measurement*  goods,  where  so  much 

conveyed     "under     the    like    circum-  by  weight  is  charged  for  the  one  class 

stances,"  it  was  held  that  these  words  and  so  much  by  space  for  the  other; 

refer  not  to  the  contents  of  the  parcels,  and  I  can  conceive  it  possible  that  the 

but  to  their  similarity  for  purposes  of  same    goods    may    be    so    differently 

carriage.     Mr.  Justice  Willks  said:  packed  as  to  pass  from  one  class  to  the 

"The  question,  what  is  the  meaning  of  other,  thus  ceasing  to  be  of  a  like  de- 

the  equality  clause  when  it  speaks  of  scription   for  the  purpose  of  carriage, 

things  of   'like    description*  conveyed  though  their  component  particles  and 

under  'the  like  circumstances,*  ought,  I  the  structure  of  each  fiber  remain  the 

think,    to     be     answered     by     saying  same.    So  there  mav   be  a  good  dis- 

that  things  are  of  a  'like  description*  tinction     between     things    specifically 

when,  although  their  composition  and  charged  either  by  custom  or  tariff  and 

structure    are    not    'identical,* — ^which  'miscellaneous*  goods.    ...    In  effect, 

would  be  expressed  by  'the  same  de-  I  think  the  phrase  'like  description*  is 

scription,*  not  'like  description,*— they  exhausted   upon   the    goods,  and   'like 

are   similar  in   those    qualities   which  circumstances'  upon  the  route,  expense 

affect  the  risk  and  expense  of  carriage  ;  and  risk  of  carriage,  and  that  neither 

and  that  they  are  conveyed  under  like  can  be  extended  to  the  personal  quali- 

circumstances  where  the  route,  risk  and  ties  of  the  individual   who  sends  the 

expense  are  in  the  opinion  of  a  jury  goods.**    Great  Western  R.  Co.  v.  Sut- 

the  same,  otherwise  not.    For  instance,  ton,  L.  R.,  4  H.  L.  226.     See  Freight. 

bags  of  red  wheat  and  bags  of  white  "Uke  BffBOt.** — For  a  notice  held  to  be 

wheat  are  of  like  description;  and  bags  *'to  the  like   effect'*  with  a  statutory 

of   cotton    and   bags    of  jute  of   like  form,  see  Reg.  f.  Mayor  of  Harwick,  i 

weight  and  value  are  of  the  like  descrip-  £1.  &  Bl.  617.    For  a  deed,  not  so  keld^ 

tion,  if  there  be  no  dissevering  circum-  see  Reg.  v.  General  Cemetery  Co.,  6  £1. 

stance  proved;    but  if  it  were  super-  &  Bl.  415. 

added  that  one  was  really  more  risky  "Like   Kind'*    (see   also    Device) ^ — 

or  troublesome  to  carry  than  the  other.  In    interpreting  a  statute  inflicting  a 

the   jury  would  hold   that  the  goods  penalty  on  keepers  of  tables  called  A 

were  of  different  descriptions,  and  bags  B  C  or  £  O  tables,  or  faro  bank  or  any 

of  silk  may  be  suggested  as  an  instance  other  gaming  table  "of  the  same  or  like 

in  which  a  jury  would  be  sure  so  to  kind,**  it  was  held  that  the  distinctive 

hold.    Cattle,  which    would  be  more  feature  of   the  games  mentioned  was 

troublesome  and  more  exposed  to  risk  that  the    chances  of  the  game  were 

than  inanimate  things,  would  be  an  in-  unequal,  all  other  things  being  equal, 

stance  of  dissimilarity.    So  of  horses,  and  those  unequal  chances  were  in  favor 

as  less  manageable  than  other  cattle,  of  the  exhibitor,  and  that  other  games 

and  requiring  special  precautions.     In  resembling  those    standard  games    in 

the  absence  of   a  tariff  the  question  that  distinctive  feature  were  **of  the 

ought,  I  think,  to  be  in  fact  whether  the  same  or  like  kind**  within  the  meaning 

sort  of  thing  was  like  or  different  for  of  the    statute.    Com.    t;.    Wyatt,    o 

the  purposes  of  carriage,  that  l>eing  the  Rand.   (Va.)  694.     See   also   Huff   v» 

subject  dealt  with.    The  railway  com-  Com.,   14  Gratt.   (Va.)   648;    State   v. 

pany  might  also  make  a  distinction  be-  Grider,   iS   Ark.  297. 

tween  the    prices  charged  to  all  the  The  game  of  poker  was  held  to  be 

world  for  articles  not  distinguished  in  not  such  a  game  in  Nuckolls  v.  Com., 

this    respect,    because  of  there  being  32  Gratt.  (Va.)  884. 

great    traffic    in    one    and    small    in  In  State  v.  Red,  7  Rich.  (S.  Car.)  8, 

another,  as,  for  instance,  in  the  carriage  the  court  said:  "In  the   words  of  the 

of  coals  and  the  carriage  of  culm  from  act  the  game  was  'at  a  bank*  denomi- 

a  district  in  which  the  one  was  abun-  nated  thimbles  and  balls,  and  kept  by 

dant  and  the  other  not  so,  to  such  an  the  defendant,  who  played  for  a  stake; 

extent    that    the   former    employed    a  and,  in  the  absence  of  all  evidence  to 

greater  number  of  wagons  with  a  less  the  contrary,  the  court  will  not  crit- 

expensive  staff,  the  price  of  carriage  be-  ically  enquire  if  it  be   a  bank  of  the 

ing  proved  to  depend  more  upon   the  same  or  a  like  kind  as  those  mentioned 

wages  of  the  staff  than  upon  the  wear  in  the  act.** 

and  tear  of   the  wagons.     There  are  A  knife  which  in  some  of  its  essential 

cases  in  which  custom   founded  upon  particulars  is  unlike  a  bowie  knife,  may 

662 


Mbittoa.                                            LIKE.  JMlnitiim. 

nevertheless  be  within  the  statutory  de-  words  4n  like  manner*  at  all  incom- 

scription  of  a  knife  "of  like  kind  and  patible  with  the    legislative  intent  or 

description"  with  a  bowie  knife;  other-  good  policy,"  etc.    Where  a  conviction 

wise,  of  a  knife  which  in  all  its  essen-  stated  that  R  A  was  convicted  of  car- 

tial  particulars  is  unlike  a  bowie  knife,  rying  brandy  liable  to  be  seized  [with 

Sears  v.  State,  33  Ala.  347.  saying  *hipon  oath" j,  and  proceeded,  "It 

**Li]n  llaimer/' — Where,  in  an  action  is  this  day,  in  like  manner,  also  proved 

against  an  administrator  on  his  official  on  the  oath  of  J   H,  that  the  brandy 

bond,  evidence  against  the  defendant  is  was  taken  from  R  A,  and  that  he  was 

made  by  statute  "in  like  manner"  ad-  detained,"  etc.,  it  was  held  that  this 

mlssible    and    competent    against    his  did  not  show  compliance  with  the  stat- 

sureties,  "the  only  natural  and  reason-  utory    requirement    that    the    offence 

able  construction  ofthis  act  is,  that  when  should  be  proved  on  oath.    Abbott, 

the  evidence   was    conclusive  against  C.  J.,  said:  "I  do  not  find  anything  in 

the  principal,  prior  to  the  act,  it  became  this  conviction  to  which  the  expression 

in  Uke  manner*  conclusive  against  the  4n    like    manner*   can    refer.     In   the 

sureties,  after  the  act.**     State  v.  Pike,  former  part,  the   statement  is  merely 

74  N.  Car.  531.  that   R   A  was  convicted.      It  is  not 

In  commenting  on  this  case  in  anywhere  alleged  that  he  was  proved 
Badger  v.  Daniel,  79  N.  Car.  379,  Rod-  upon  oath  to  have  been  found  carrying 
MAN,  J.,  giving  the  opinion  of  the  court,  and  conveying  the  brandy.  Now,  that 
says:  "The  decision  was  earnestly  is  the  ofience  of  which  he  was  con- 
questioned  .  .  .  and  we  were  re-  victed,  and  as  it  does  not  appear  that 
quested  to  reconsider  it.  We  have  done  the  conviction  proceeded  upon  proper 
so,  and  the  majority  of  the  court  are  of  evidence  the  prisoner  must  be  dis- 
opinion  that  the  "decision  was  right,  charged.**  Ex  parte  Aldridge,  3  B.  & 
Individually,   I    think    otherwise,  and  C.  600. 

that  the  words  in  like  manner'  do  not  "Like  Nature.*' — Where,  by  articles 
mean  *with  the  same  force  and  effect,*  of  association,  the  directors  of  a  com- 
but  are  surplusage.**  Bynum,  J.,  con-  pany  might,  with  the  consent  of  a  gen- 
curriff^,  said:  "Other  words  are  added,  eral  meeting,  amalgamate  with  the 
'shall  in  like  manner  be  admissible,*  business  of  any  corporation  of  a  "like 
etc.,  and  as  they  are  totally  unnecessary  nature,**  it  was  held  that  they  could  not 
to  convey  the  meaning  contended  for,  compel  a  dissentient  shareholder  to  be- 
we  have  no  right  to  ignore  them  or  come  a  member  in  a  new  company 
distort  their  proper  effect  in  the  con-  with  more  extended  objects,  nor 
struction  of  the  act  Webster  defines  {semble)  in  any  new  company  at  all. 
iike*  to  be  primarily  *equal  in  quantity.  In  re  Empire  Assurance  Corp.,  L.  R., 
quality  or  degree;  exactly  correspond-  4  Eq.  Cas.  341.  (See  Amalgamate.) 
ing,*  by  which  we  are  certainly  not  to  un-  In  Parker  v.  Great  Western  R.  Co., 
derstand  that  when  a  judgment  is  con-  6  El.  &  Bl.  77,  X04,  Coleridge,  J.,  says: 
elusive  of  assets  against  the  principal,  it  "It  [i.  e,  the  clause  in  a  statute  specifV- 
shall  *f »  like  manner*  not  be  conclusive  ing  the  sort  of  parcel  to  which  the 
against  the  surety.  The  words  do  not  'parcel  rate*  shall  apply]  enacts  that 
import  discrimination  and  a  graduated  the  provision  'shall  not  extend  to 
scale  of  legal  effect,  conclusive  as  to  articles,  matters,  or  things  sent  in  large 
one,  inconclusive  as  to  the  other,  abso-  aggregate  quantities,  although  made  up 
lute  verity  as  to  the  principal,  but  of  separate  and  distinct  parcels,  such  as 
simply  admissible  against  the  surety;  bags  of  sugar,  coffee,  meal,  and  the 
and  to  give  such  a  construction  to  the  like,  but  only  to  single  parcels  uncon- 
words  in  like  manner'  is  to  do  violence  nected  with  parcels  of  a  like  nature^ 
to  their  plain,  .straightforward  .meaning  ^hidk  may  be  sent-  upon  the  railway  at 
of  equality,  and  exact  correspondence,  the  same  time.*  The  plaintiff  contends 
both  as  to  the  admissibility  and  legal  that,  when  he  sent  at  the  same  time 
effect  of  evidence.  I  know  of  no  war-  several  parcels  altogether  weighing  less 
rant  for  treating  as  surplusage  any  than  555  lbs.,  and  each  and  every  par- 
words  or  expression  of  a  statute  sus-  eel  made  up  of  goods  which  fell  within 
ceptible  of  meaning,  and  a  judicial  con-  Uie  same  class  in  the  defendant*s  classi- 
struction.  Such  a  liberty  taken  by  the  fication  paper,  as  for  example,  drugs, 
courts  would  be  a  dangerous  encroach-  drapery,  glass  and  stationery,  no  one 
ment  upon  the  legislative  department  of  these  was  a  single  parcel  ^unconnected 
of  the  government.  Nor  do  I  think  with  parcels  of  a  like  nature;*  for  that 
the  construction  we  have  put  upon  the  iike  nature*  must,  in  a  carrier's  act, 
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obtained  by  carriers,  and  speaking  the  although  his  docket  entries  may  diffet 
language  of  carriers,  be  construed  with  from  those  made  by  the  clerk.  U.  S.  t'. 
reference  to  convenience  and  rate  of  Wallace,  ii6  U.  S.  598.  The  court 
carriage.  But  we  think  that  this  branch  say:  "It  is  insisted  that  he  ought  not  to 
of  the  sentence  is  clearly  used  in  oppo-  be  allowed  the  compensation  demanded, 
sition  to  that  which  immediately  pre-  because  the  services  rendered  in  keep- 
ceded  it,  and  must  be  construed  with  ing  his  docket  are  not  in  all  particulars 
reference  to  that.  That  branch  ex-  like  services  to  those  rendered  by  clerks 
eluded  from  the  class  of  parcels  large  in  keeping  dockets,  and  that,  conse- 
aggregate  quantities  of  the  same  de-  quently,  his  compensation  is  fully  cov- 
scriptfon  of  goods  ^although  made  up  of  ered  by  par.  8  of  §828,  which  allows  for 
separate  and  distinct  parcels,  such  as  making  entries  'for  each  folio  fifteen 
bags  of  sugar,  coffee,  meal  and  the  like/  cents.*  This  view  is  met  by  the  court 
When,  therefore,  this  is  followed,  in  a  of  claims  in  the  following  extract  from 
specification  of  what  is  to  be  included,  its  opinion:  'The  phrase  *4ike  services" 
by  the  words  ^single  parcels  uncon-  does  not  necessarily  mean  identical 
nected  with  parcels  of  a  like  nature,*  we  with,  for  by  such  a  construction  the 
think  connection  in  quality  or  kind  was  compensation  allowed  to  commissioner 
intended,  and  that  no  reference  is  in-  *'for  any  other  service"  would  be 
tended  to  a  classification  paper  framed  defeated  because  of  the  subject 
for  a  different  purpose."  matter   of   the    duties    of    the     com- 

As  to  ''authority  of  like  nature"  in  an  missioner  and  the  clerk  being  some- 
act,  see  Le  Veux  v.  Berkeley,  5  Q^  B.  what  different;  but  the  statute  must 
836.  receive  a  reasonable  construction,  and 

"Like    offence"  denotes  sameness  in  where  the  service  of  the  clerk  bears 

all  essential  particulars.    Com.  v,  Fon-  a  substantial  resemblance  to  the  duty 

tain,  127  Mass.  452,  455.  performed  by  the  commissioner,  then, 

*'Ltk»  proco«dtngB,"  in  a  statute.  Reg.  under  §  847,  the  commissioner  would 

V,  Justices  of  Surrey,  L.  R.,  c  Q.  B.  87.  be  entitled  to  the  compensation  allowed 

•'LilM  BemedlM."— "We  think  that  by  by  law  to  the  clerk,  it  being  in  legal 
the  provisions  of  the  forty -second  and  substance  a  'iike  service."' " 
forty -fourth  sections,  already  cited,  the  "LUn  Siuii." — In  construing  these 
same  right  is  g^ven  to  redeem  an  equity  words  in  a  statute,  the  courtj  in  The  T. 
of  redemption,  which  has  been  sold  on  W.  &  W.  R.  Co.  v.  People,  8z  111.  141. 
execution,  by  payment  or  tender,  or  say:  "It  is  contended,  on  the  part  of 
without  tender;  with  a  difference  as  to  the  plaintiff  in  error,  that — as  no  spe- 
the  time  of  the  commencement  of  the  cific  sum  is  fixed  by  the  act,  but  the 
year,  within  which  the  proceeding  is  to  engineer  or  conductor  Is  made  liable 
oe  instituted,  which  is  fixed  by  the  sale  for  the  sum  of  not  less  than  |io  nor 
and  not  by  the  levy.  If  it  be  argued  more  than  |ioo,  and  the  corporation  is 
that  a  reference  to  the  provisions  of  made  liable  for  'the  like  sum' — the  true 
prior  sections  for  'like  remedies'  ex-  interpretation  is,  that  the  railroad  com - 
tends  to  a  limitation  of  the  time  from  pany  shall  be  liable  for  tlie  same  fine 
the  levy,  which  is  one  of  them,  we  think  inflicted  on  its  •  servant  and  no-  more; 
the^'ahswer  Is,  that  the  provision  that  that  this  is  required  to  satisfy  the 
this  limitation  shall  commence  from  words  'the  like  sum;'  that  they  refer  to 
the  sale  is  fixed  by  express  enactment,  a  sum  certain — an  ascertained  amount 
and  that  the*  reference  to  those  other  actually  adjudged  against  the  offending 
sections  for  like  remedies  is  fully  satis-  servant,  and  not  to  that  range  of  sums 
fled  by  adopting  those  provisions  in  embraced  between  the  limits  of  the  fine 
other  particulars.  'Like'  does  not  neces-  permitted  by  the  section;  that  the  stand- 
sarily  mean  the  same  in  all  particulars,  ard  by  which  the  liability  of  the  com- 
but  rather  the  contrary."  Houghton  v,  pany  is  to  be  measured  can  only  be  de- 
Field,  2  Cush.  (Mass.)  145.  termined    by    the    conviction    of    the 

"LUn  fltonrleea." — Under  the  provi-  servant  who,  in  fact,  violates  the  law — 

sioQS  of   Rev.   Stat.,  §§  847  and  828,  a  and  hence,  that  such  conviction  of  the 

commissioner  of  a  circuit  court  who,  by  servant  is  a  condition  precedent  to  the 

direction  of  the  court,  keeps  a  docket  conviction  of  the  company,  in  order  to 

with  entries  of  each  warrant  issued  and  ascertain  'the  like  sum'  which  it  is  to 

subsequent  proceedings  thereon  made  pay.    After  an  attentive  consideration 

on  the  day  of  occurrence,  is  entitled  to  of  the  argument  In  Its  favor,  which  has 

a  fee  like  that  allowed  to  the  clerk  of  been  presented,  we  are  unable  to  accede 

the   court   for   dockets,   indexes,  etc.,  to  the  correctness  of  this  construction  of 
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TiTTCETiY. — See  note  i . 

lOJUSWJJSX. — In  like  manner;  also;  moreover;  too.*  The 
word  "  likewise  **  at  the  beginning  of  a  sentence  in  a  will  some- 
times indicates  a  severance  of  what  follows  from  a  contingency 
previously  expressed,  but  the  context  of  the  will  may  rebut  any 
presumption  arising  from  its  use.* 

the  statute.  The  intention  of  the  statute,  tended  to  be  subjected  to  the  speedy 

as  we  read  it,  is  to  subject  the  engineer,  sale  provided  for  in  those  sections,  than 

conductor,  and  the  corporation,  indif-  such  as  would  waste,  or  be  destroyed, 

ferently,  to  the  fine  prescribed  of  not  by  the  mere  act  of  keeping,  irrespective 

less  than  $io  nor  more  than  $ioo,  for  of  the  costs  and  charges  incident  to 

a  violation  of  the  provisions  of  the  act;  having  it  safely  kept  until  the  termina- 

that  first  declaring   tliat  the  engineer  tion  of  the  suit." 

or  conductor  should   forfeit  a  sum  of  2.  State  Bank  v.  Ewing,  17  Ind.  71, 

not  less  than  $10  nor  more  than  $100,  quoting  Walk.  Diet, 

and  then  that  the  corporation  should  8.  Beach  on  Wills,  346-7;  i  J  arm.  on 

be  liable  *for  the  like  sum,*  meant  no  Wills,  832-3. 

more  than  that  the  corporation  should  In  Boosey  v,  Gardner,  5  De  G.  M. 

be  liable  for  the  like  sum  for  which  the  &  G.  122,  a  testator  bequeathed  to  his 

engineer  or  conductor  was  liable;  and  two  sisters  the  interest  of  his  long  an- 

not    that    the    corporation    should  be  nuities    for  their  lives,  and  in  case  of 

liable  for  the  like  sum  for  which  the  one  or  both  of  their  deaths  before  his, 

engineer  or  conductor  had  been  con-  he  s^ave  the  whole  interest  in  long  an- 

victed  and  adjudged  to  pay."  nuities  to  his  brother  for  life;    at  his 

1.  Where    a    statute    enacted    that  death  the  testator  gave  half  of  the  capi- 

where  any  estate  attached  should   be  tal  to  his  niece  A,  his  brother's  daugh- 

certified  to  be  "likely  to  waste  or  be  de-  ter,  to  help  to  bring  her  up,  till  she 

stroyed  by  keeping"  it  might,  when  not  attained  the  age  of  twenty -one,  then  to 

replevied  within  twenty  days,  be  sold  receive  half  the  capital;    likewise  he 

by  order  of  the  judge,  it  was  held^  that  bequeathed   to  his  nephew  S,  his  bro- 

a  slave  mieht  be  sold  under  this  pro-  ther*s  son,  if  not    further    family,  the 

vision.    Millard's   Admrs.  v.  Hall,  24  other  half;  in  case  of  further  family,  to 

Ala.  230.    The  court  said:  ** Keeping  be  divided  between  them,  not  dividing 

in  mind  the    object  and  intent  of  the  the  half  left  to  A.     It  was  held  that  the 

statute,  let  us  advance  now  to  the  en-  bequest  to  the  niece  and  nephew  was 

quiry   into  the   meaning  of  the  terms  not  contingent  upon  the  deaths  of  the 

'likely  to  waste   or   be    destroyed  by  sisters  in  the  testator's  lifetime, 

keeping.'    These  terms  are  obviously  In   Pay  lor  v.  Pegg,  24  Beav.  105,  a 

susceptible  of   two  constructions:  the  testator  'devised  an  estate  to  his  son 

one,  the   strict  construction,  meaning  until  he  attained  twenty-one,  and  to  the 

those  articles  only  which  are  in  them-  testator's  widow  for  life,  in  case  his  son 

selves  perishable,  and  contain  within  died  under  twenty -one.      This  was  fol- 

themselves  the  elements  of  their  own  lowed  by  a  gift  of  the  produce  of  the 

destruction    and     decay;     as,    for    in-  estate  to  his  nephews  which  commenced 

stance,  ripe    fruits,    fresh    meats   and  with    the    word    '^Likewise."    It   was 

articles  of  a  similar  nature.      .      .    .  keld^  upon  the  context,  that  gift  to  the 

"The  other  construction  of  which  the  nephews    was  governed  by   the  same 

terms  above  mentioned  are  susceptible  contingency  as  that  to  the  widow,  and 

is,  that  they  comprehend  all  those  arti-  the    son  having  attained   twenty-one, 

cles  which  not  only  contain   in  them-  that    the  gift  to  the  nephews  failed, 

selves  necessarily  the  elements  of  decay,  The  master  of    the    rolls    said:  "Mv 

but  also  those  which,  by  being  kept  by  principal  reason  for  wishing  to  look 

the  officer  levying  upon  them,  would  be-  into  the  authorities  on  the  subject  was 

come  fruitless  to  the  creditor,  and  by  with  relation  to  the  case  which    was 

consequence  an  entire  loss  to  the  debt-  cited  of  Boosey  v.  Gardner,  in  which . 

or.    This  construction  certainly  agrees  it  is  said  the  Lords  yusiices  have  laid 

entirely  with  our  ideas  of  the  object  down,  that  where  the  word  likewise* 

and  intent  of  the  statute."    Ligon,  J.,  began    the    sentence,  it  constituted  a 

in  a  dissenting  opinion  said:  "It  appears  separate   and  independent  gift,  which 

to  me  that  no  other  property  was  in-  was  not  to  be  connected  at  all  with 

666 


Ddlnitioii.                                          LIMIT.  D«finitiin. 

TiTMTT,  most  obviously  and  normally^  designates  a  bound ;  a 
restraint ;  a  circumscription  ;  a  boundary.* 

that  which  preceded.    It  may   be  that  worldly  goods,  consisting  of  household 

their  opinion  may  bear  that  construe-  furniture,  clothing,  bed   and   bedding, 

tion,  but  I  think  it  is  only  to  be  taken  money  and  cattle,  also  debts  due  to  me, 

with  reference  to  that  particular  will,  likewise  a  house  and  lot  which  I  now 

and  that  they  did  not  intend  to  lay  that  occupy,*'  were   held  ineffectual  to  pass 

down  as  the  general  law  or  as  a  general  other  real  estate  owned  by  the  testator 

rule.    In  that  particular  case,  1  did  not  at  the  date  of  the  will  and  at  the  time 

think  that  to  be  the  proper  construe-  of  his  death.      The  court  said:  "The 

tion;  their  lordships  thought  otherwise,  words    *also'    and    'likewise*  must    be 

but  I  feel  satisfied  that  it  was  not  their  taken,  as  the  plaintiff  truly  says,  in  a 

intention  to  establish  this  proposition:  copulative    and    not    in  a    disjunctive 

that  wherever  the  word  likewise'  oc-  sense.    They  couple  what  follows  them 

curs,  the  contingency   which  governs  with    the    predicate    which    precedes, 

the  previous  gift  is  not  to  govern  that  This  predicate  is  *I  give  and  bequeath 

which  follows,  if  the  subject  matter  is  to  my  beloved  wife.*    .    .    .    This,  it 

clearly     connected;    as,    for    instance,  seems   to  us,  is  the  customary,  rational 

where  one  part  is  dealing  with  a  life  and  grammatical  method  of  construing 

estate  and  the  other  with  a  reversion."  all  such  collocations  of  phrases.    It  is 

A  testator  left  half  of  his  interest  in  a  strained  construction  which  couples 

real  estate  to  his  wife  *^o  be  set  apart  the  words  'also'  and  'likewise'  with  the 

as  dower;"  likewise^  half  of  his  interest  expression  'consisting  of.*     It  might  be 

in  certain  personal  property.    In  con-  otherwise  if  the  particle  'of*  had  been 

struing    the    effect   of  "likewise,**   the  repeated  afler  each  of  those  conjunctive 

court    said:   "Construing    the    various  members.**      Farrish  v.  Cook,  6   Mo. 

provisions  of   the   will    in  which  the  App.  328. 

word  *'likevfis^  occurs,  with  a  view  to  1.  Casler  v.  Conn.  Mut.  Life  Ins. 
the  rules  above  quoted,  it  seems  to  re-  Co.,  22  N.  Y.  429.  It  was  there  held 
suit  that  the  first  definition  given  by  that  the  words  "settled  limits  of  the 
Walker^  to  wit  'i»  like  manner*  cannot  United  States,'*  in  the  conditions  of  a 
maintain;  but  that  the  same  was  more  life  policy,  restricted  the  assured  within 
probably  used  with  reference  to  its  the  geographical  boundaries  of  the 
second  definition,  to  wit,  'also.*  This  Union,  including  the  territories,  organ- 
construction  is  manifest  when  w6  look  ized  and  unorganized,  and  not  within 
to  other  parts  of  the  will,  in  which  the  the  inhabited  portions  of  the  countrjr 
words  'in  like  manner*  are  used  to  con-  or  the  region  of  settlements.  ""^ Limit 
vey  a  different  meaning  from  what  the  means  boundary,  border,  the  outer  line 
word  'also*  would  convey.  Considering  of  a  thing,  and  nothing  else,  except 
the  word  Hikewise'  as  meaning  'also,*  when  used  to  convey  the  idea  of  re- 
in the  clause  of  the  will  above  first  straint.  There  may  be  a  settled  region, 
quoted;  the  state  of  the  testator*s  prop-  a  settled  country,  or  a  settled  territory; 
erty  and  of  his  family;  the  fact  that  but  there  can  be  no  such  thing  as  a 
the  technical  word  'dower*  in  the  settled  limit,  in  the  sense  contended 
phrase  'to  be  set  apart  as  dower,*  is  used  for.  To  give  the  clause  this  significa- 
after  the  devise  of  the  interest  in  the  tion,  therefore,  it  becomes  necessary  to 
real  property,  and  before  that  of  the  change  its  entire  structure  and  to  sub- 
personalty;  and  the  further  fact  that  if  stitute  for  the  words  'the  settled  limits,' 
the  bequest  is  to  be  considered  as  a  the  phrase  'the  region  of  the  settle- 
whole,  taken  as  such,  as  'dower,*  such  ments.'  **  Three  judges  dissented, 
construction  would  prevent  the  final  Where  a  statute  provided  that  a  limit 
disposition  of  the  personal  property  so  imposed  on  any  rate  by  a  local  act  of 
bequeathed  to  the  wife,  it  would  appear  parliament  should  not  apply  to  rates 
to  be  'plain*  within  the  meaning  of  the  required  to  be  levied  for  sanitary  pur- 
statute,  that  the  phrase  'to  be  set  apart  poses,  it  was  held  that  the  word  "limit" 
as  dower,*  applies  only  to  that  which  ought  not  to  be  construed  to  mean 
precedes  it,  and  not  to  the  disposition  "exemption,"  but  was  properly  appU- 
of  the  personalty.**  State  Bank  v,  £w-  cable  to  the  amount  of  the  rate.  Wal- 
ing, 17  Ind.  68.  ton  Commrs.  v,  Walford,  L.  R.,  10  Q. 

The  words  in  a  will  "I  give  and  be-  B.  180. 

queath    to   my    beloved  wife   all   my  "Prescribed  limits'*  in  an  act  regulat- 
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UmTATIOV  OF  ACTI0V8— (See  ADVERSE  POSSESSION;  DE- 
FAULT; Laches;  Prescription). 


I.  At  Common  Law,  668. 

1.  In  General^  668. 

2.  Presumption  of  Payment^  669. 
II.  In  Equity,  67^.   * 

I.  In  General  {See  Laches) ^  674. 
a.  As  Affected  by  Statute,  675. 

3.  Fraud.   See  also  III,  3,  (c),  680. 

4.  No  Limitation  Against  Trus- 
tees,  683. 

(a)  Exemption  Applies  Only  to 

Pure  Trusts,  683. 
{b)  And  Until  Disavowal,  e^. 
III.  Statutes  of  Limiution,  688. 

1.  In  General,  diss. 

(a)  Must  be  Carefully  Distin- 
guished from  Special  Lim' 
itations  Restricting  a  Statu  • 
tory  Right,  or  Limita- 
tions by  Express  Contract.^ 
688. 

ifi)  In  General;  Construction; 
Operation,  etc,  691. 

(c)  Hotu  Regarded  as  a  De- 
fence,  692. 

{d)  Can  A  feet  Title,  6q^. 

(e)  Constitutionality,  ^5. 

(/)  Change  of  Limitation; 
Presumed  Not  to  be  Retro- 
active, 701. 

ig)  Affected  the  Remedy  and 
Not  the  Merits,  703. 

(A)  Bar  of  Principal  Does 
Not  Release  Collateral,  704. 

(0  Can  be  Waived  by  Debtor 
or  His  Representative,  706. 

{h)  Power  of  Administrator 
etc,  to  Waive,  707. 

(/)  By  and  Against  Whom 
Available,  700. 

2.  When  Not  Available,  711. 
(a)  Against  Government,  711. 

(i)  Government  as  Plain* 

tif,  111. 
(2)  Government  as  Defend' 

ant,  715. 


(3)  Government  as  Trans- 
ferror or  Transferee,*ji(i 

{J>)  Agreement  to  Waive  Stat- 
ute, 717. 

(c)  Defendant  Estopped  or  En- 
joined from  Pleading  the 
Statute,  719. 

3.  When  It  Begins  to  Run,  720. 
(a)  When  Cause  of  Action  Ac- 
crues, 720. 

(*)  Plaintiff     Cannot     Defer 

Running  of  Statute  by  Tlis 

Own  Laches,  726. 
(c)  In  Case  of  Fraudulent  Con^ 

cealment.   Ignorance,   Mis- 

tahe,  etc,  727. 

4.  How  Long  It  Runs  {Statutes 
of  Different  States),  731. 

5.  fVhat  Postpones  or  Interrupts 
Its  Running,  731. 

{a)  As  a  General  Rule,  When 
the  Statute  Is  Once  in  Mo- 
tion Nothing  Can  Inter- 
rupt It,  Txi. 

(i)  To  Toll  the  Statute  a 
Disability  Must  Have 
Existed  When  the  Cause 
of  Action  Accrued,  732. 
(2)  One  Disability  Cannot 
be   Tached  to  Another, 

«     734- 
{b)  Exceptions   Must  Ordina- 
rily be  Express,  735.      (736. 
(c)  Exceptions     by    Necessity, 
(i)  No  One  in  Being  Capa- 
ble of  Suing  or  Being 
Sued,      Intestacy,  etc^ 

736. 
(2)   Other     Exceptions    by 
Necessity.  War,Fraud, 
etc.       Compare  III,  2, 

{c),  738. 
{d)  Particular  Dis abilities 
Which  Postpone  the  Run- 
ning of  the  Statute,  739. 


Ine  marketft  held  to  mean  *'the  bound-    the  following  effect.'*  Douglas  v. 
anes  of  the  borough."  Caswell  v. Cook,    9  Pac.  Rep.  377  (N.  Mex.) 


Lewis, 


II  C.  B.,  N.  S.  637.  ~  In  successfve  acts  declaring  that  rall- 
"Limit  and  appoint"  in  a  deed  may  road  companies  should  not  be  permit- 
operate  as  words  of  grant  so  as  to  pass  ted  respectively  "to  change  or  limit"  or 
a  reversion.  Shove  v.  Pincke,  5  T.  R.  "to  lessen  or  abridge"  their  liabilities 
124.  as  common  carriers,  the  above  expres> 
"Limited  jurisdiction"  means,  prop-  sions  were  held  to  be  of  similar  import, 
erly,  "special  jurisdiction."  Den,  ex  Feige  v.  Mich.  Cent.  R.  R.  Co.,  62 
dem,,   Obert  v.  Hammel,  18   N.  J.  L.  Mich.  2. 

78.  "Limiting  the  trust,"  in    a    statute. 

"Limited  to  the  following  effect,"  in  See  Town  of  Aspen  v.  Aspen  Town  & 

a  statute,  held  to  mean  "construed  to  Land  Co.,  15  Pac.  Rep.  799  (Colo.). 
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In  Oenenl. 


(1)   Of  Plaintiff,  ^9- 

a.  Coverture,  739. 

b.  Infancy,  740. 

c.  Absence,      Insanity^ 
Imprison  ment,etc.,*j^\ 

(a;   Of  Defendant,  743. 
a.  Absence,  742. 
(e)  Pendency    of  Legal   PrO' 
ceedings,  745.  [746» 

6.  FTia/  Terminates  Its  Running, 
(a)  Bringing  of  Suit^What 

Deemed  Sufficient,  746. 
{b)  At  What  Moment  the  Run- 
ning  of    the    Statute    Is 
Deemea  Complete,  747. 

7.  Its  Effect  After  It  Has  Run, 
748. 

8.  What  Starts  It  Afresh— New 
Promises,  Achnowledgments, 
Part  Payments  etc.,  748. 

(a)  Not  Applicable  to  Torts 
etc.,  but  Only  Where  Ac- 
tion  Rests  Upon  a  Prom* 
ise,  748. 

(*)  Theory  of  Their  Opera- 
tion, 749. 

(i)  In  General — Small 
Value    of  Precedents, 

749- 
(a)  Nevt     Promises — Ac- 

hnowledgments     and 

Part  Payments,  749. 

(3)  Payment  of  Interest 
and  Endorsements,*!^  i . 
(c)  What  Is  Sufficient,  1^2. 

(z)  Must  be  Consistent 
tvith  a  Promise  to 
Pay,  752, 

(3)  And  Such  that  a  Prom- 
ise to  Pay  May  Natu- 


rally be  Implied — Bare 
Achnowledgments,  753., 

(3)  Must  be  Unconditional, 
or  the  Condition  Must 
be  Fulfilled,  754. 

(4)  Must  be  Unqualified 
and  Unequivocal;  Hopes, 
Excuses  etc.;  Compro^ 
mises,  755. 

(5)  Must  Be  Definite,  both 
as  to  the  Sum  and  as  to 
the  Indebtedness  Intend- 
ed, 756. 

a.  Application  in   Case 

of  Several  Debts^^j^f 

(6)  Time  of  Achnowledg- 
ment  —  May  be  After 
the  Bar  of  the  Statute 
Has  Fallen,  758.      [759. 

(7)  Need  Not  be  in  Money, 
(o)  Must   Have  Necessary 

Formalities  —  Writings 


759- 
Wh< 


{d)  To  Whom  the  Achnowledg- 
ment  or  Payment  Must  be 
Made,  759. 

(I)  //  Must   Not    Remain 
Uncommunicated,  760. 
(e)  By  Whom  the  Achnowledg-^ 
ment  or  Payment  Must  be 
Made — Agents,  Partners^ 
yoint  Debtors,  etc^  760. 
9.  Special  Instances,  764. 
{a)  Mutual  Accounts,  764. 
{b)  Set  Off,  767. 
(c)  Miscellaneous,  767. 
10.  Conflict  of  La-ws,  760. 
zi.  Pleading,  Practice^  Evidence^ 
etc.,  769. 
{a)  Federal  Courts,  772. 

L  At  Common  Law — 1.  In  OeneraL — '*  By  the  term  limitation, 
as  here  used,  is  meant  the  time  which  is  prescribed  by  the  au- 
thority of  the  law  during  which  a  title  may  be  acquired  to  prop- 
erty by  means  of  a  simple  adverse  possession  and  enjoyment ;  or 
the  time  at  the  end  of  which  no  action  at  law  or  suit  in  equity 
can  be  maintained.  By  the  Roman  law,  and  by  the  law  of  every 
country  of  which  the  Roman  or  civil  law  is  the  acknowledged 
basis,  it  appears  under  the  title  of  prescription**  ^  The  law  of 
the  limitation  of  actions  is  chiefly  statutory.  At  common  law 
there  was  ordinarily  no  limit  as  to  time.*     In  certain  real  actions 

1.  Ansell  on  Limitations  (5th  ed.)»  tion,    hy    a    certain     lapse     of    time 

§  I.    It  is  generally  admitted  that  there  and  unde.    conditions  determined   by 

is    no    better    definition  of   the  word  law."     As  amplified  by  Angell,  section 

^'limitations/'  as  here  used,  than  that  of  i,  it  is  "either  an  instrument  of  the  ac- 

Angell,  quoted   in   the  text.      In    the  quisition  of  property  or  an  instrument 

State  of  Louisiana,  which  follows  the  of  exemption  only  from  the  servitude 

ci^il  law,  it  is  defined  as  follows,  in  the  of  judicial  process."  See  Statutes  of 

Civil  Code,  art.  2219:  "Prescription  is  Limitation,  III,  i,  {d). 

a  means  of  acquisition  or  of  exemp-  2.  **The  common  law  fixed  no  time 
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a  limit  was  set  by  the  ancient  and  obsolete  doctrine  of  fines  and 
recoveries,  and,  in  the  case  of  torts,  the  maxim  was  applied  actio 
personalis  moritur  cum  persona.  As  to  debts,  moreover,  there  is 
a  well  established  doctrine  of  presumption  of  payment  after 
twenty  years,  which  is  quite  independent  of  the  statutes  of  limi- 
tation. 

2.  Presamption  of  Paymont. — "  It  was  a  rule  of  the  common  law 
that  the  payment  of  a  bond  or  other  specialty  would  be  pre- 
sumed after  the  lapse  of  twenty  years  from  the  time  it  became 
due  in  the  absence  of  evidence  explaining  the  delay,  although 
there  was  no  statute  bar.  The  rule  is  said  to  have  begun  in 
courts  of  equity,  but  from  an  early  time  it  has  been  recognized 
by  courts  of  law.*'  ^  It  applies  to  simple  contracts  as  well  as  to 
specialties.*  This  legal  presumption  not  only  exists  independ- 
ently of  the  statute  of  limitations,  but  differs  materially  from  it. 
"  This  presumption,  prima  facie,  obliterates  the  debt,  and  the 
onus  of  proof  is  upon  the  creditor,  not  to  establish  a  new  con- 
tract, as  is  the  case  when  the  debt  is  barred  by  the  statute  of 
limitations,  but  to  show  that  payment  of  the  debt  has  not  been 
made."  •  Although  this  presumption  extinguishes  the  right,  in- 
stead of  merely  barring  the  remedy,  as  is  the  case  with  statutes 

as  to  Uie  bringing  of  actions.    Limita-  v.  Baas,  8  Pick.  (Mass.)  187;  Criss  v, 

tions  derive  uieir  authority  from  stat-  Criss,  28  W.  Va.  388,  397. 

utes  *'     U.  S.  V,  Thompson,  98  U.  S.  8.  From    Bentley*s    Appeal,  99  Pa. 

486,  489;  People  V,  Gilbert,  18  Johns.  St.  coo.     See  also  Campbell  v.  Brown, 

(N.  Y.)  237.  86  N.   Car.  376,  where  it  is  said  that 

"Delays  in  prosecuting  actions  may  statutes  of  limitation  affect  the  remedy 

always  be  explained  except  when  the  only,  and  that  "the  law  makes  distinction 

delay  is  beyond  the  period  prescribed  between  such  cases  and  those  in  which 

by  the  statute  of  limitations.  '  Where  the  statute  raises  a  presumption  such  as 

there  is  no  statute  there  may  always  be  affects    the  debt  itself,   and    if  unre- 

an     explanation."      Life   Ins.    Co.    v,  butted,  extinguishes  it.'*     In  121  Pa.  St. 

Buchanan,  100  Ind.  63,71  (1884).    "It  are  four  cases,  decided  in  1888,  which, 

was  a  rule  of  the  common  law  that  a  together    contain    a  full  discussion  of 

right  never  dies,  and  there  was  no  lim-  the  law  as  to  presumption  of  payment, 

itation  to  actions  on  contract,  and  only  Gregory  v.  Com.,  121  Pa.  St.  611;  Por- 

one  as  to  torts  in  the  maxim  actio  per^  ter  v.  Nelson,  121   Pa.  St.  628;  Brene- 

sonah's  moritur  cum  persona."     Nonce  man's  Appeal,  121  Pa.  St.  641;  Run- 

V.  Richmond  etc.  R.  Co.,  33  Fed.  Rep.  ner's  Appeal,  121  Pa.  St.  649.     In  the 

429,  431   (1887);  Green  v,  Disbrow,  79  first  of  these  Gregory  v.  Com.,  121  Pa. 

K.  Y.  I,  5.     See   Mich.  Ins.   Bank  v,  St.  611,  the  court  speaks  as  follows, 

Eldred,  130  U.  S.  693,  696  (x88o).  through   Mr.  Justice  Clark:   "This 

1.  Per  Andrews,  f.,  in  Bean  v,  presumption  is  an  artificial  and  arbi* 
Tonnele,  94  N.  Y.  301;  Harrison  v,  trary  rule  of  the  law,  derived  by  anal- 
Heflin,  54  Ala.  552;  Black  v,  Pratt  etc.  ogy  from  the  English  statute  of  umita- 
Coal  Co.,  85  Ala.  504.  tions;  it  originated  in  equity,  but  was 

2.  "After  twenty  years  a  presumption  afterwards  engrafted  into  the  common 
of  payment  arises  as  to  every  instrument,  law,  and  has  since  been  steadily  main- 
whether  under  seal  or  otherwise."  tained.  It  is  not,  like  the  statute  of 
Lash  T^  Von  Neida,  109  Pa.  St.  207,  limitations,  a  bar  to  an  action  on  the 
21  x;  Hayes's  Appeal,  113  Pa.  St.  380;  original  contract;  therefore  a  new 
Bean  v,  Tonnele.  94  N.  Y.  381,  385;  In  promise  is  not  necessary  to  sustain  the 
re  Neilley,  95  N.  V.  382,  391;  l^efkins  suit.  Any  competent  evidence  which 
V,  Kent  I  Root  (Conn.)  312;  Daggett  tends  to  show  that  the  debt  is  in  fact 
V,  Tallman,  8  Conn.  168;  WelTs  v.  unpaid  is  admissible  for  that  purpose. 
Washington,  6  Munf.  (Va.)  532;  Bass  The  evidence  may  consist  of  the  de- 
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of  limitation,  its  protection  is  often  less  secure  than  that  of  the 
statute,  for  the  presumption  may  be  rebutted,  and  the  right 
revived,  by  an  acknowledgment  which  is  not  sufficient  to  lift  the 
bar  of  the  statute.'  The  term  of  statutes  of  limitation  is  so 
often  less  and  so  seldom  more  than  the  twenty  years  required  to 
raise  this  presumption,  that,  ordinarily,  the  debtor  is  not  put  to 
this  form  of  relief ;  but  it  is  important  to  remember  that  the  doc- 
trine of  presumption  of  payment  is  well  established  as  a  con- 
current remedy,  independent  of  the  statute  of  limitations.  It 
has  its  own  rules,  and  occasionally  anticipates  the  operation  of 
the  statute,*  or  applies  where  there  is  no  statute,  or  where  the 
statute  is  ineffective,  as  in  the  case  of  trusts.*     As  to  the  availa- 

fendant's  admissions  made  to  the  cred-  the  contrary,  and  that  the  question  in 
itor  himself,  or  to  his  agent,  or  even  to  such  case  was  not  one  of  payment,  to 
a  stranger,  but  an  admission  will  not  be  decided  by  the  weight  of  the  testi- 
be  as  readily  implied  from  language  mony  directed  to  that  point,  with  the 
casually  addressed  to  a  stranger  as  onus  on  the  plaintiff,  but  that,  on  ac- 
when  addressed  to  the  creditor  in  reply  count  of  the  artificial  force  which 
to  a  demand  for  the  debt.  It  is  of  no  the  lapse  of  time  had  given  to  the  pre- 
consequence  that  the  admission  of  non-  sumption,  this  was  conclusive  unless 
payment  is  accompanied  by  a  refusal  overthrown  by  testimony  of  the  char- 
to  pay;  the  action  is  not  founded  upon  a  acter  required  to  resist  a  debt  barred  by 
new  promise  but  on  the  original  indebt-  the  statute  of  limitations." 
edness;  the  question,  as  against  the  The  distinction  between  the  statute 
presumption,  is  whether  or  not  the  of  limitations  and  the  common  law 
debt  is  in  fact  unpaid."  presumption  of  payment  is  well  indi- 

1.  '^Evidence   may   be    amply  suffi-  cated  by  Strong,  J.,in  Reed  v.  Reed, 

cient  to  rebut  the  presumption  under  46    Pa.   St.   339.     ''That    presumption 

this  statute  which  would  be  of  no  avail  which  the  law  raises  after  the  lapse  of 

against  the  general   statute  of  limita-  twenty  years,  that  a  bond  or  specialty 

tions."     Walker  v,  Robinson,  136  Mass.  has  been  paid,  is  in  its   nature  essen- 

280.  tially  different  from  the  bar  interposed 

In  Van   Rensselaer    v,    Livingston,  by  the  statute  of  limitations  to  the  re- 

12  Wend.  (N.  Y.)  490,  the  court  holds  covery  of  a  simple  contract  debt.    The 

an  admission  accompanied  by  expres-  latter  is  a  prohibition  of  the  action;  the 

sions  showing  an  unwillingness  to  pay,  former     prima  facie    obliterates    the 

sufficient  to  rebut  the  presumption  of  debt.    The  bar  is  removed  by  nothing 

payment,  and  adds:   "Less  is  required  less  than  a  new  promise  to  pay,  or  an 

in  such  a  case  than  would  be  necessary  acknowledgment  consistent  with  such  a 

to  take  a  case  out  6f   the   statute   of  promise.    The  presumption  is  rebutted, 

limitations."     An   admission    and   re-  or,  to  speak  more  accurately,  does  not 

fusal  to  pay,  made,  not  to  the  creditor,  arise  where  there  is  affirmative  proof 

but  to  a  stranger,  was  held  insufficient  beyond  that  furnished  by  the  specialty 

in  Bentley*s  Appeal,  99  Pa.  St.  500.  itself,  that  the  debt  has  not  been  paid, 

It  is  beid  in  Tucker  v.  Baker,  94  N.  or  where  there  are  circumstances  that 

Car.  162,  following  Buie  v,  Buie,2  Ired.  sufficiently  account  for  the  delay  of  the 

(N.  Car.)  87,  that  an  acknowledgment  creditor." 

not  in  writing,  or  for  other  reasons  3.  Bean  v,  Tonnele,  94  N.  Y.  381, 
insufficient  to  toll  the  statute  of  limita-  and  other  cases  in  note  3,  infra. 
tions,  "yet  is  competent  to  be  consid-  S.  The  universal  enactment  of  stat- 
ered  to  rebut  presumption  of  payment."  utes  of  limitation  has  retarded  the  de- 
Compare^  however,  Shubrick  v,  velopment  of  the  law  of  presumption 
Adams,  20  S.  Car.  49  (1883),  where  of  payment.  The  cases  on  this  point 
the  court  says:  "We  regard  the  pre-  are  not  numerous  but  they  fully  con- 
sumption as  having  acquired  an  artifi-  firm  the  statement  of  the  text.  '  In  In 
cial  force,  much  stronger  than  a  mere  re  Neilley,  95  N.  Y.  382,  391,  Rap- 
possibility  subject  to  1^  overthrown  by  allo,  J.,  says:  "Independently  of  the 
a  simple  preponderance  of  testimony  to  statute  of  limitations,  and  even  If  there 
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were  anv  obstacle  to  its  application,  ing  as  a  positive  bar.    The  same  gen- 

the  legal  presumption  of  payment  ap-  eral  rule  has  been  laid  down  by  this  and 

plied  after  the  lapse  of  such  a  g^reat  other  courts  as  the  settled  law  of  equity 

number  of  years.'*     Harrison  v,  Hefflin,  jurisprudence.*'  Philippi  v.  Philippe,  115 

^4  Ala.  ^C2,  557.    See  also  Campbell  v.  U.   S.   151,   159.     See    also   Prince  v. 

Brown,  86  N.  Car.  376,  379,  as  to  the  Towns,  33   Fed.  Rep.   161,  163.     And 

effect  of  a  payment  made  "before  the  Ct^m/ar^  Pulliam  v,  Pulliam,  10  Fed. 

expiration  of    the    time  necessary  to  Rep.  23;  Langsdale  v.  Woollen,  99  Ind. 

raise  a  presumption  of  payment,  and  575;  Roberts  t^.  Johns,  34  S.Car.  580. 

within  the  prescribed  period  before  the  *'If  these  persons  are  trustees,  then 

bringing  of  the  action."     It  is  held  in  at  any  time    at    least    within   twenty 

Shubrick  v.  Adams,  20  S.  Car.  49,  that  years,  at  any  time  within  that  at  which, 

a  statute  suspending  statutes  of  limita-  according    to    the    ordinary'     rules   of 

tion  does  not  affect  the  rule  of  presump-  equity,     a    presumption    of    payment 

tion  of  payment.    See  also  Wadsworth-  would  arise,  the  mortgagor  or  the  sec- 

ville  Poor  School  v,  McCully,  1 1  Rich,  ond  mortgagee  might  file  a  bill  against 

(S.  Car.)  430.     In  Elliott  v,  William-  the  first  mortgagee"   for  the   surplus, 

bon,  II  Lea  (Tenn.)  38,  the  presump-  Banner  i;.  Berridge,   18  Ch.  Div.  254, 

tion  is  applied  where   the  statute    of  269. 

limitations  was  unavailable.  The  case  Bffeot  of  Dotytor'i  Abiance. — Where, 
holds  that  neither  lapse  of  time  nor  through  absence  of  the  defendant,  the 
laches  prevents  recovery  of  a  tax  by  statute  of  limitations  is  tolled  over  a 
a  city,  but  that  the  lapse  of  twentv-five  period  longer  than  twenty  years,  the  de- 
years  time  had  raised  a  presumption  of  fendant  may  avail  himseu  of  this  pre- 
payment. Cf.  Fisher  v.  Mayor  etc.  of  sumption  of  payment,  although  the 
New  York,  6  Hun  (N.  Y.)  64.  statutory  period  has  not  run.  Bean  v. 
Applies  to  Trusts. — The  application  Tonnele,  94  N.  Y.  381.  Absence  here 
of  the  rule  is  specially  important  here  has  no  arbitrary  force  as  in  the  case  of 
because  it  is  the  debtor's  only  recourse,  the  statute  of  limitations,  but  operates 
**If  the  debtor  be  a  trustee  he  may  only  as  evidence.  It  is  said  by  the 
avail  himself  of  the  rule  respecting  court  in  Campbell  v.  Brown,  86  N. 
stale  demands,  though  he  could  not  of  Car.  376:  *^It  is  the  duty  of  a  debtor, 
the  statute  of  limitations.  Power  v,  regardless  of  his  place'  of  residence, 
Hollman,  2  Watts  (Pa.)  218,"  quoted  in  to  seek  his  creditor  for  the  purpose 
Bentley's  Appeal,  99  Pa.  St.  500;  Alex-  of  making  payment;  and  there 
ander  v.  M'^flurray,  8  Watts  (Pa.)  504,  will  be  a  presumption  in  favor  of  his 
509;  Oliver's  Appeal,  101  Pa.  St.  299,  having  done  so  in  every  instance,  after 
303.  **The  possession  of  the  trustee  is  the  lapse  of  the  time  which  the  statute 
considered  to  be  also  the  possession  of  prescribes."  The  court  adds  that  this 
the  beneficiary,  and  consequently  is  presumption  of  pavment  is  rebuttable, 
not  hostile  or  adverse  within  the  mean-  and  continues:  **As  was  said  in  Mc- 
ing  of  the  statute,  until  there  is  an  Kinder  v,  Littlejohn,  4  Ired.  Law  (N. 
open  disavowal  of  the  trust.  .  .  .  Car.)  198,  evidence  of  a  change  of  resi- 
Until  this  is  done,  no  length  of  time  dence,  or  even  of  a  distant  residence, 
less  than  twenty  years  will  operate  as  a  may  be  received  for  this  purpose  in  aid 
bar,  and  this  rule  of  twenty  years  is  of  other  evidence,  such  as  the  insol- 
one  of  presumptive  evidence,  based  on  vency  and  general  destitution  of  the 
the  doctrine  of  prescription,  and  not  debtor.  But  we  know  of  no  authority 
upon  the  statutes  of  limitation."  Mc-  proceeding  from  this  or  any  other 
Carthy  v,  McCarthy,  74  Ala.  546,  553.  court  for  saying  that  a  mere  change  of 
^4t  is  well  settled  by  the  decisions  residence  is  of  itself  sufficient  wholly 
of  the  supreme  court  of  Alabama,  to  prevent  the  presumption."  Bailey 
that  even  in  the  absence  of  a  v.  Jackson.  16  Johns.  (N.  Y.)  210;  Criss 
statute  of  limitations,  if  twenty  v.  Criss,  28  W.  Va.388,405;  Gregory  v. 
years  are  allowed  to  elapse  from  the  Com,  121  Pa.  St.  611,627. 
time  at  which  proceedings  could  have  Bffset  of  Other  DisabUltios. — ^There  is 
been  instituted  for  the  settlement  of  a  almost  no  direct  authority  as  to  the 
trust  without  the  commencement  of  effect  upon  the  presumption  of  pay- 
such  proceedings,  and  there  has  has  ment  of  disabilities  such  as  toll  the 
been  no  recognition  or  admission  statute  of  limitations.  Probably,  as  in 
within  that  period  of  the  trust,  as  com-  the  case  of  absence,  they  operate  only  as 
tinning  and  undischarged,  a  presump-  evidence.  In  Harrison  v.  Hefiin,  54 
tion  of  settlement  would  arise  operat-  Ala.  552,  563,  the  court    state,  as    a 
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bility  of   this  presumption  against  the  government,  the  cases 
differ.! 

The  period  of  twenty  years  necessary  to  raise  the  presumption 
of  payment  is  an  arbitrary  one,  adopted  by  analogy  to  other 

familiar  presumptions  of   law.'  The   presumption   accrues,   in 

most  of  the  United  States,  at  the  end  of  twenty^  years,  and 

direct  authority  on  this  point,  the  case  court  says:    "This  court  observed   in 

of  McCartney  v.  Bone,  40  Ala.  533,  536,  Jackson  v.  Pierce,  10  Johns.  (N.  Y.) 

in  which  it  was  held  that  infancy  and  417,  that  the  twenty  years  is  only  a 

coveture  would  not  avail  to  rebut  the  circumstance  on  which  to  found   the 

presumption.  Compare  also  Shubrick  v,  presumption,  and  is  not  in  itself  a  legal 

Adams,  ao  S.  Car,  49,  53,  c^.    In  Wil-  bar;  and  in  that  case  the  period  of  the 

kinson  v,  Dunn,  7  Jones  (N.  Car.)  125,  American    war   was    deducted.     The 

however,  it  is  said  that  the  common  same  thing  must  be  done  in  this  case  as 

law  presumption  of  payment  does  not  respects  the  late  war,  on  the  same  prin- 

run     against     an     infant      Compare  ciple,  for  here  the  plaintiff  was  dis- 

Woodstock  Iron  Co.  v.  Robert8,',87  Ala.  abled  to  sue  during  the  war."    Bailey 

436.  V,  Jackson  applied  to  the  war  of  i8ia; 

An  early  New  Torh  case  holds  that  the  same  nile  was  laid  down  as  to  the 
the  rule  universally  applied  to  the  stat-  revolutionarv  war  in  Jackson  t^.  Pierce, 
ute  of  limitations,  that  a  disability  to  10  Johns.  (N.  Y.)4i4;  Penrose  v.  King, 
toll  Uie  statute  must  have  existed  when  1  Yeates  (Pa.)  344;  Brewton  v,  Can- 
the  cause  of  action  accrued,  does  not  non,  i  Bay  (S.  Car.)  483. 
apply  to  the  presumption  of  payment.  1.  '*No  reason  occurs  why  the  state 
"This  is  not  like  a  statute  bar,  which,  or  municipal  corporations,  any  more 
having  once  begun  to  run,  will  continue  than  individuals,  should  be  exempt 
notwithstanding  a  subsequent  disability  from  the  presumption  of  fact  arising 
occurs."  Bailey  v,  Jackson,  z6  Johns,  from  lapse  of  time,  which  merely  shifts 
(N.  Y.)  310;  Thorpe  v.  Corwin,  i  the  burden  of  proof."  Elliott  v.  Will- 
Spencer  (N.J.)  311.  Two  late  South-  iamson,  zi  Lea  (Tenn.)^8,  ^5.  Contra^ 
ern  cases,  on  the  contrary,  apply  the  People  v.  Supervisors  of  Columbia  Co., 
analogy  of  the  statute  of  limitations  in  10  Wend.  (N.  Y.)  363. 
this  respect.  Harrison  v.  Heflin,  54  2.  '*It  will  be  observed  that  in  these 
Ala.  553,  563;  Shubrick  v.  Adams,  30  cases,  wherever  any  time  is  named  as 
S.  Car.  40,  53-4.  sufficient  to  raise  the  presumption   of 

War. — The    cases  are  divided  as  to  the  payment  of  a  debt,  twenty  years  is 

whether  a  war  will  extend   the  time  constantly  the  time  named.    \n  truth 

necessary  to  raise  the  presumption  of  this  period  has  long  been  fixed  upon 

payment.     According  to   Harrison  v,  by  the  courts  as  the  proper  time  in 

Heflin,  54  Ala.  553,  564,  **The  necessity  which  this  presumption  of  payment  as 

for  protection    against  ancient  claims  well  as  manpr  other  presumptions  are 

which  may  have    been  discharged  or  raised."    Cnss    v,    Criss,  30   W.  Va. 

satisfied,  and  the  evidence  lost,  has  been  788,  400.    **The  lapse  of  twenty  years 

by   the  war  increased  rather  than  di-  is  sufficient  to  raise  a  presumption  of  a 

minished."    Black  v,  Pratt  etc.  Co.,  85  grant  from  the  State,  of  the  satisfaction 

Ala.  504;  Philippi  v,  Philippe,  115  U.  of  a  bond,  mortgage  or  judgment,  of 

S.  151,  150,  stating  the  Alabama  law.  the  grant  of  a  franchise,  or  the  pay- 

The  weignt  of  authority,  however,  is  ment  of  a  legacy,  or  almost  anything 

on  the  other  side,  holding  that  where  else  that  is  necessary  to  quiet  dtle  of 

the  courts  are  closed  so  that  the  plain-  property."     Riddlehoover  v.  Kinard,  i 

tiff  is  unable  to  sue,  the  term  of  his  in-  Hill  Ch.  (S.  Car.)  376;  quoted  in  Ex 

capacity  is  to  be  added   to   the  time  parte  Epting,  33  S.  Car.  399,  403.     **By 

necessary  to  raise  the  presumption  of  common  consent  twenty  years    have 

payment,  on  the  theory  that  the  ina-  been  agreed  on  as  a  time  at  which 

bility  of  the  plaintiff  to  sue  implies  many  of  the  most  solemn  transactions 

a  failure  of  the  debtor  to  pay.    (Jriss  will  be  presumed  to  have  been  settled 

V.  Criss,  38  W.  Va.  388,  403;  Bruner  v.  and  closed."     Mc Arthur  v,  Carrie,  32 

Threadiill,  88  N.  Car.  361,  366;  Nor-  Ala.  75,  88;  Rex  v.  Toliffe.  3  B.  &  C.S4. 

veil  V.  Little,  79  Va.  141.    In  Bailey  v.  8.  The  term  is  fifteen  years  in  Vcr- 

Jackson,   x6  Johns.  (N.   Y.)    310,  the  mont.  Martin  v.  Bowker,  19  Vt  ^a6; 
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mere  lapse  of  time  one  day  less  than  the  twenty  years  will  not 
raise  it,*  though  less  than  twenty  years,  coupled  with  persuasive 
circumstances,  may  be  sufficient.*  That  the  presumption  is  re- 
buttable is  undisputed,*  and  no  particular  kind  of  evidence  is 
required  to  rebut  it.*  "Any  legal  evidence  having  a  tendency  to 
show  that  the  judgment  has  not  been  paid  or  satisfied  is  com- 
petent." « 

Whitney  v.  French,  25  Vt.  663;  Smith  the  time  from  its  occurrence  increases. 

V.  Niagara  etc.  Ins.  Co.,  60   Vt.  682.  On  the  other  hand,  after  twenty  years, 

And      in     Tennessee    sixteen    years,  the  presumption  will  gather   strength 

Thompson      v.     Thompson,    2    Head  with    each    succeeding  year,   and   the 

(Tenn.)    405;    Lafferty    v,    Turley,  3  evidence  to  overthrow  it  must  of  course 

Sneed  (Tenn.)  157;  Blackburn  v.  Squib,  be   correspondingly    increased.     After 

Peck  (Tenn.)  60.    That  the  term  ordi-  what    lapse    of  time    beyond    twenty 

narily  is  twenty  years  is  stated  in  al-  j'ears,  if  ever,  this  presumption,  which 

most  every  case  cited  under  this  title,  is    disputable,  will  be  conclusive  has 

See  Wood   on   Limitations  (ist   ed.),  never  been  determined,  and  as  the  law 

^  172.  now  stands  each  case  must  stand  on  its 

1.  Calwell  V.  Prindle,  19  W.  Va.  particular  facts  and  circumstances.  It 
605.  is  not  required  that  the  same  precision 

That  mere  time  short  of  twenty  and  particularity  of  proof  shall  in  all 
years  may  be  sufficient  in  England,  see  respects  be  observed  as  has  been  re- 
Oswald  V,  Leigh,  I  T.  R.  271,  which  quired  to  remove  the  bar  of  the  statute 
contains  a  history  of  the  development  of  limitations,  but  as  the  presumption 
of  the  presumption.  of  payment    after   twenty    years  is  a 

2.  Hess  V.  Frankenfield,  106  Pa.  St.  strong  one,  the  evidence  to  rebut  it 
440,  and  cases;  Calwell  v,  Prindle,  19  must  be  satisfactory  and  convincing;. 
W.  Va.  605.  especially  is  this  so  when  the  suit  is  not 

8.   Almost  every  case  cited  under  this  brought     until    after    the    defendant's 

title  holds  incidentally   that  the  pre-  death.''    Repeated  in  Porter  v.  Nelson, 

sumption    of  payment    is    rebuttable.  121  Pa.  St.  62S,  638. 

"The  legal  presumption  of  payment  B.  Per  Colburn,  J.,  in  Walker  ». 

from  lapse  of  dme  is  nothing  more  than  Robinson,    136   Mass.  280;    Brewer  v. 

a  transfer  of  the  onus  of  proof  from  the  Thomes,  28   Me.  81.     In  Cheever  v. 

debtor  to  the  creditor.     Within  twenty  Perley,  11    Allen  (Mass.)  58^;  quoted 

years  the  law  presumes  the  debt  has  in  Kellogg  v.  Dickinson,  147  Mass.  432,. 

remained  unpaid,  and  throws  the  bur-  the  court  holds  that  "Some  positive  act 

den    of   proving    payment    upon    the  of  unequivocal   recognition,   like  part 

debtor.     After  twienty  years  the  cred-  payment  or  a  written  admission,  or  at 

itor  is  bound   to  show  by  something  least  a  clear  and  well  identified  verbal 

more  than  his  bond  that  the  debt  has  promise     or     admission,     intelligently 

not  been  paid,  and  this  he  may  do  be-  made    within    the    period    of   twenty 

cause  the  presumption   raises  only   a  years,  is  required.**     See  also  Andrews 

prima    facie      case     against      him."  v.    Sparhawk,    13   Pick.   (Mass.)   400; 

Strong,  J.,  in  Reed  v.  Reed,  46  Pa.  Howland  v.  ShurtlefF,  2  Mete.  (Mass.) 

St.   239.     §ee   also  Barned  v,  Barned,  26;      Bacon      r.     Mclntire,     8     Met. 

21   N.  J.  E^.  245;  Coldcleugh  r.  John-  (Mass.)  87. 

son,  34  Ark.  312,  320.  On   this  point  see    also    Brown    v. 

4.  In  Gregory  v.  Com.,  121  Pa.  Hardcastle,  63  Md.  484;  White  v, 
St.  611,  622,  MR.  Justice  Clark  Beaman,  9(3  N.  Car.  122;  Kerlee  v. 
gives  the  opinion  of  the  court  Corpening,  97  N.  Car.  330.  In  Solomon 
as  follows:  *'The  facts  and  circum-  v.  Solomon,  83  Ala.  394,  where  a  bill 
stances  relied  on  to  rebut  the  presump-  in  equity  for  unpaid  purchase  money, 
tion  must  necessarily  be  within  twenty  brought  after  twenty  years,  was  held 
years  before  suit  is  brought,  and,  as  the  demyirrable,  the  court  says:  "The  con- 
recollection  of  the  exact  words  and  im-  eluding  averment,  that  the  defendant, 
port  of  an  oral  admission  must  neces-  with  the  exception  above  stated,  'has 
sarily  become  more  indistinct  with  the  never  denied,  but  has  always  admitted, 
lapse  of  years,  the  force  of  such  an  ad-  thatihe  purchase  money  of  said  land 
mission  will  in  general  be  lessened  as  is  due  and  unpaid/  is  too  indefinite  ta 
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This  presumption  can  be  used  as  a  shield,  but  not  as  a  sword.' 
Like  the  statute  of  limitations,  it  must  be  pleaded  if  relied  on,^ 
and  although  the  existence  of  the  facts  from  which  the  pre- 
sumption is  sought  to  be  established  is  for  the  jury,  it  is  for  the 
court  to  say  whether  the  facts  will  raise  the  presumption.* 

n  In  Eqvitt — 1.  In  General. — It  is  a  familiar  principle,  wholly 
irrespective  of  the  statutes  of  limitation,  that  equity  will  dismiss 
stale  demands  *  (see  Laches),  though  courts  of  equity  do  not 
impute  laches  by  any  iron  rule,  but  allow  circumstances  to  govern 
their  decision  in  every  case.** 

overcome  the  presumption  of  stateness  8.  "The  defendant  stands  upon  apre- 

arising  from  the  lapse  of  twenty  years,  sumption  of  law  which  is  binding  alike 

When,  where,  to  whom  and  how  often  upon  the  court  and  jury  until  invali- 

admitted  the  bill  fails  to  show."  dated  by  proof;  and  the  plaintiff  in  re- 

Absanoe  or   Insolvency. — As  to   the  buttal  upon  a  presumption  of  fact  only 

effect,  as  evidence,  of  the  debtor's  or  which  he  claims  to  arise  out  of  the 

creditor's  absence    or   insolvency,  see  evidence.     Whether  or  not  the  matters 

note  3,  p.  670.     See  also  as  to  insolv-  sought  to  be  established  are  true  is  a 

ency,   Criss  v,  Criss,  28  W.  Va.  388,  question  for  the  jury,  but  whether  the 

405,  and  compare  Alexander  v.  Dutcher,  facts   and   circumstances  relied   on,  if 

7  Hun  (N.  Y.)  439;  s.  c,  70  N.  Y.  385;  true,  would  legitimately  give  rise  to  the 

Daby  v,  Ericsson,  45  N.  Y.  786.     De-  presumption  of  fact  referred  to,  is  nec- 

fendant's  financial   ability  to  pay  and  essarily  a  question  of  law  for  the  court." 

plaintiff's  need  of  money  may  be  shown  Mr.  Justice   Clark,  in  Gregory  u. 

to  justify  the  presumption  of  payment.  Com.,  i2X   Pa.  St.  611,627,   and  also 

Morrison  v,  Collins,  127  Pa.  St.  28.  in  Porter  v.  Nelson,   lai   Pa.  St.  628, 

Judgments  in  New  Tork. — By  §  376,  638. 

N.  Y.  Code  Civ.  Proc,  judgments  are  4.  "It  is  not  merely  in  analogy  to  the 

presumed    to  have  been  paid  afler  a  statute  of  limitations  that  a  court  of 

lapse     of    twenty      years,    and     this  equity  refuses  its  aid  to  stale  demands.*' 

presumption     is    rebuttable    only    by  Taney,  C.  J.,  in  McKnight  v.  Taylor, 

proof   of  part  payment  or  a  w^ritten  i  How.  (U.  S.)   161.     "Independently 

acknowledgment.  See  Fisher  v.  Mayor,  of  any  statute  of  limitations  courts  of 

67  N.  Y.  73,  where  this  rule  is  held  ap-  equity  uniformly   decline   to    assist    a 

plicable  to  a  mortgage   or  an   assess-  person  who  has  slept  upon  his   rights 

ment,    and    the   court  says,  per   An-  and  shows  no  excuse  for  his  laches  in 

DREWS,  J.:  ''Proof  that  in  fact  the  as-  asserting  them."  Speidel  v.  Henrici,  120 

sessment  had  not  been  paid  does  not  U.  S.  377,  387  per  Mr.  Justice  Gray. 

rebut  the    presumption  raised  by   the  "That  is  purely  an  equitable  demand; 

statute.   It  is  conclusive  unless  rebutted  and  being  a  plain   equitable  demand, 

in  one  of  the   two  ways  mentioned."  and  nothing  else,  it  is  open  to  that  well 

1.  It  will  not  avail  a  plaintiff  who  known  principle  as  strong  as  any  stat- 
seeks  affirmative  relief  by  specific  per-  ute  of  limitations — stronger  perhaps — 
formance  of  a  contract  for  the  sale  of  on  which  this  court  declines  to  enter- 
land.  Morey  r.  Farmers' etc.  Trust  Co.,  tain  stale  demands."  Bacon,  V.  C, 
14  N.  Y.  302;  Lawrence  v.  Ball,  14  N.  in  Blake  v.  Gale,  31  Ch.  Div.  196,  209, 
Y.  477;    Brady  v.  Begun,  36  Barb.  (N.  (1885.) 

Y.)  533.  See    also   McCartin  v,  Traphagen, 

2.  Livingston  t;.  Livingston,  4  Johns.  43  N.  J.  Eq.  323,  338  (discussion); 
Ch.  (N.  Y.)  287;  McDowl  v,  Charles,  Taylor  v.  Holmes,  127  U.  S.  489;  Lore 
6  Johns.  Ch.  (N.  Y.)  132;  Henderson  v.  Welch,  97  N.  Car.  200;  Thomburgh 
V.  Henderson,  3  Den.  (N.  Y.)  314;  v.  Cole,  27  Kan.  490;  Bailey  v.  Ross, 
Fisher  v.  Mayor  etc.  of  New  York,  3  71  Ga.  771;  Reihl  v,  Likowski.  33  Kan. 
Hun  (N.  Y.)  648,  653.  515;    Espy    v.    Comer,   76    Ala.  501; 

In    Solomon    v.   Solomon,  83   Ala.  crewer  v.  Keeler,  42  Ark.  289;  Kline  v, 

394,  a  bill  in   equity  for  unpaid   pur-  Voeel,  90  Mo.  239;  Hagerty  v,  Mann, 

chase  money  was  held  demurrable  be-  56  Md.  522;  U.   S.  v.  Seebee,  17  Fed. 

cause    brought     after     twenty    years.  Kep.  36,  with  quotations   from   many 

Compare  infra.  III,  11,  p.  769,  as  to  cases, 

statutes  of  limitation.  0.   Waterman  i'.  Sprague  Mfg.  Co^ 
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2.  As  Affected  by  Statute. — In   some  States,  statutes  of  limita^ 
tion  are  made  expressly  applicable  to  courts  of  equity  as  well  as 

to  courts  of  law,'  and  in  such  cases  a  delay  for  less  than  the 
term  prescribed  by  the  statute  is  never  a  bar.*  Where  the  statute 
does  not  in  terms  apply  to  suits  in  equity,  it  is  well  settled, 
nevertheless,  that  in  cases  of  concurrent  jurisdiction,  at  law  and  in 
equity,  equity  will  follow  the  law  in  order  that  the  effect  of  the 
statute  may  not  be  evaded  by  resort  to  another  forum ;  *  and  in 

55  Conn.  554;  Lux  v,  Higgins,  69  Cal.  equity,  even  when  that  is  concurrent 

255,  268;  Howe  V.  Robinson,  20  Fa.  352.  with  the  remedy  at  law;  yet  the  court 

"Where  the  obligation  is  clear,  and  of  chancer}"  always  allows  it  in  such 

its   essential    character  has   not  been  a  case  to  be  pleaded,  for  the  reason  that 

affected   by  the  lapse  of  time,  equity  the   party   should  not  be    allowed    to 

will  enforce  a  claim  of  long  standing  as  evade  its  effect  by  resorting  to  another 

readily  as  one  of  recent  origin;   cer-  forum."    Per  Cowen,  J.,  in  People  v. 

tainly  as  between  the  immediate  parties  Everst,  4  Hill  (N.  Y.)  71. 

to  the  transaction."     U.  S.v.  Alexan-  li'i%  held  \n  Butler  v.  Johnson,  ixx  N. 

dria,  19  Fed.  Rep.  609,  and  cases.  Y.  204,  that  in  New  York  by  a  special 

IftiilBg  Claims. — Greater  diligence  is  enactment,  the  statute  of  limitations  ap- 

required  in  asking  for  the  specific  per-  plies  in  equity  in  cases  of  concurrent 

formance  of  contracts  relating  to  min-  jurisdiction,  and  that  this  enactment  is 

ing  claims  than  to  other  lands.    Taylor  still  in  force  and   is  declaratory  of  the 

V.   Holmes,   14    Fed.    Rep.    498,   513;  previously    existing   rule.     A    legatee 

Twin  Lick  Oil  Co.  v,  Marbury,  91    U.  brousht  a  bill  to  compel  an  executrix 

S.  587.  to  sell  land  in  payment  of  legacies,  and 

"It  must  not  be  forgotten,  not  only  it  was  held  that  though  such  an  action 

that  the  world  moves  on,  but  that  in  was  of  an  equitable  nature  the  statute 

this  age  and  country  it  moves  rapidly,  of  limitations  would  apply,  as  there  are 

Three    years    now,  and  especially  m  several  legal  remedies  in  such  a  case. 

California,  is  longer  in  events  and  prog-  *^The  statute  of  limitations  may  not 

ress  than  twenty  years  some  centuries  in  terms  reach  suits  in  equity  in  England, 

ago   when  the   statutes    of    limitation  because  it  speaks  of  actions^  which  is  a 

were  adopted  in  England."     Manning  term  generally  signifying  suits  at  com- 

V,   San  Jacinto  Tin  Co.,  7  Sawy.  (U.  mon  law.     But  it  should  be  considered 

S.)  432;  6.  c,  9  Fed.  Rep.  726;  quoted  that  our  statute  of  limitations  was  en- 

in  Norris  v,  Haggin,  28  Fed.  Rep.  275,  acted  long  before  there  was  any  remedy 

285.  by  suit  in  equity,  and  that  the  legislative 

1.  Case  of  Broderick's  Will  (Call-  provision  covered  all  the  remedies  for 
fOmia),  21  Wall.  (U.  S.)  518;  Chemical  debt  on  simple  or  implied  contracts  then 
Nat.  Bank,  v,  Kissane,  32  Fed.  Rep.  known  in  the  commonwealth.  .  .  . 
429;  Scrugg  V,  Decatur  etc.  Co.,  86  When  new  remedies  were  given  on  par- 
Ala.  173.  ticular  subjects,  for  which  remedies  also 

2.  Lux  V,  Higgins,  69  Cal.  255,  267;  at  common  law  existed,  though  not  so 
Westbrook  v,  Munger,  61  Miss.  329;  convenient,  it  cannot  be  supposed  the 
Cole  V.  Ballard  ei  al.^  78  Va.  139.  legislature  intended  a  virtual  repeal  of 

Contra^  Jordan    v.  Brown,   72   Ga.  the  statute  of  limitations,  and  thus  to 

495;  Griffin  v.  Fleming,  72  Ga.  697.  open  the  door  of  litigation  on  subjects 

8.   "No  principle  governing  the  right  which  had  slept  quiet^  for  years  under 

to  remedies  is  better  settled  than  that  that  statute.     Nothing  but  an    express 

which  declares  that  where  there  is  both  declaration  of  the  legislative  will  could 

a  legal  and  equitable   remedy   for  the  work    so    unexpected  an  effect.     The 

samecauseof  action  if  the  legal  remedy  statute  therefore  operates  with  us  ex 

has  become  barred   by   lapse  of  time  vi^ore  sua,  in  equity  as  well  as  at  law, 

the  equitable  remedy  will  also,  except  and  not  by  the  discretion  or  courtesy  of 

under  special  circumstances,  be  held  to  courts."    Parkbr,  C.  J.,  in  Famam  v, 

be  barred."    Smith  v.  Wood,  42  N.J.  Brooks,  9  Pick.  (Mass.)  242. 

^4  •5^3-  "When  an  action  u]K>n  a  legal  title  to 

"The  general  statute  of  limitations  land  would  be  barred  by  the  statute, 

has  no  application  fsc  nomine  to  bills  in  courts  of  equity  will  apply  a  like  Umita« 
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so  doing,  equity  acts  not  so  much  in  analogy  to  the  statute  as  in 
obedience  to  it.*     Where  the  jurisdiction  of  equity  is  not  concur- 

tion   to  suits  founded  upon  equitable  do  so  if  the  effect  of  such  a  statute  in 

rights  to  the  same  property."     Hall  v.  any  case  is  to  limit  their  general  chan- 

Russell,  3  Sawy.  (U.  S.)  506;  quotedby  eery    jurisdiction.      Thus    although    a 

court  in    Hickox    v,  Elliot,    22    Fed.  State  statute  of  limitations  may  make 

Rep.  13.  no  exception   in  favor  of  a  party  who 

Elmendorf  V.  Taylor,  10  Wheat.  (U.  is    prevented    from    suing    by    reason 

S.)  152;  Miller  v.  Mclntyre,  6  Pet.  (U.  of  a  concealed  fraud,  yet  federal  courts 

S.)  61 ;  Cleveland  Ins.  Co.  v.  Reed,  i  of  equity  will  enforce  such  an  excep- 

Biss.  (U.  S.)  i8o;Godden  V.  Kimmel,o9  tion,  because  it  is  a  part  of  the  chan- 

U.  S.  201;  Hunt  t;.  Wickliffe,  2  Pet.  (U.  eery    law    as    administered    in    those 

S.)  201;  Etting  V,  Marx,  4  Fed.  Rep.  courts    and  which    the    State    cannot 

673;  Gunn  V,  Brantley,   21    Ala.  633;  change."    "Our  jurisdiction    in  chan* 

c5rocker  v.    Clements,    23    Ala.    296;  eery  is  not  derived  from  or  limited  by 

Gilmer  v,  Morris,  80  Ala.  78;   Wilson  State  laws." 

V.  Anthony,  19  Ark.  16;  Phalen  v.  "It  is  undoubtedly  true,  as  announced 
Clark,  19  Conn.  421;  Keaton  v,  Mc-  in  adjudged  cases  that  courts  of  equity 
Gwier,  24  Ga.  217;  Home  r.  Ingraham,  feel  themselves  bound,  in  cases  of  con* 
125  111.  198;  Richardson  v,  Gregory,  current  jurisdiction,  by  the  statutes  of 
18  N.  E.  Rep.  (111.)  777;  Bonney  limitation  that  govern  courts  of  law  in 
V,  Stoughton,  122  111.  536,  541;  similar  circumstances,  and  that  some- 
School  Directors  v.  School  Directors,  times  they  act  upon  the  analogy  of  the 
X05  111.  6^3;  Manning  v,  Warren,  like  limitation  at  law.  But  these  gen- 
17  111.  2&j\  Schultz  V,  Commrs.  era!  rules  must  be  taken  subject  to  the 
of  Cass  Co.,  95  Ind.  323;  Phares  v,  qualification  that  the  equity  jurisdiction 
Walters,  6  Iowa  106;  Harris  v.  Sew-  of  the  courts  of  the  United  States  can- 
ell,  87  Ky.  63  ;  Breckenridge  v.  not  be  impaired  by  the  laws  of  the  re- 
Churchill.  3  J.  J.  Marsh.  (Ky.)  u;  Long  spective  States  in  which  they  sit." 
V.  White,  s  /•  J-  Marsh.  (Ky.)  231;  Kirby  t;.  Lake  Shore  etc.  R.  Co.,  120  U. 
Young  t;.  *M!ackall,  j  Md.  Ch.  398;  S.  130,  138,  per  Mr.  Justice  Gray. 
Teackle  v.  Gibson,  8  Md.  70;  Hertle  v.  See  also  Bisbee  v.  Evans,  17  Fed. 
Schwartze,  3  Md.  366;  Knight  v.  Rep.  (Ky.)  474;  and  for  a  further  dis- 
Brauner,  14  Md.  i;  Tieman  v,  Rescan-  cussion  of  the  subject  see  III,  11,  (a), 
iere,  10  G.  &  J.  (Md.)  217;  Burditt  v,  1.  "It  is  said  that  courts  of  equity  are 
Grew,  8  Pick.  (Mass.)  108;  Hill  v.  Boy-  not  within  the  statutes  of  limitation, 
land,  40  Miss.  618;  Golf  v.  Robbins,  33  This  is  true  in  one  respect.  They  are 
Miss.  153;  Hayden  v.  Bucklin,  9  Paige  not  within  the  words  of  the  statute  be- 
(N,  Y.)  512;  Bruen  xk  Hone,  2  Barb,  cause  the  words  apply  to  particular  le- 
(N.  Y.)  586;  In  re  Neilley,  95  N.  Y.  gal  remedies.  But  they  are  within  the 
382;  Leggett  v.Coffield,  5  Jones  Eq.  (N.  spirit  and  meaning  of  the  statutes,  and 
Car.)  382;  Saunders  v.  Gatlin,  i  Dev.  have  always  been  so  considered.  I 
&  B.  Eq.  (N.  Car.)  95;  Ridley  v,  Hett-  think  it  is  a  mistake  in  point  of  lan- 
man,  10  Ohio  324;  Yearly  v.  Long  (leg-  guage  to  say  that  courts  of  equity  act 
acy),40  Ohio  St.  27;  Hamilton  v.  Ham-  merely  by  analogy  to  the  statutes, 
ilton,  18  Pa.  St.  20;  Reeves  v»  Dough-  They  act  in  obedience  to  them.  .  .  . 
crty,  7  Yerg.  (Tenn.)  222.  I  think  the  statute  must  be  taken  vir- 

Tvo  Bmn6di«t  at  Law. — Where  there  tually  to  include  courts  of  equity,  for 

are  two  remedies  at  law  the  plaintiff  is  when  the  legislature  by  statute  limited 

not  barred  in  equity  until  the  expiration  the  proceedings  by  law  in  certain  cases, 

of  the  longest  time  limited.     Van  Hook  and  provided  no  express  limitation  for 

V,  Whitlock,  3  Paige  (N.  Y.)  409;  Bur-  proceedings  in  equity,  it  must  be  takea 

doine  f*.  Shelton,  xo'Yerg.  (Tenn.)  41;  to  have  contemplated  that  equity  fol- 

but  cf,  Bedford   v,    Brady,    10  Yerg.  lowed  the  law,  and  therefore  it  must  be 

(Tenn.)  350.  taken  to  have  virtually  enacted   in  the 

ImportaiitBzoaptioii in  Federal  CovrU.  same  cases  a  limitation  for  courts  of 

— In  Tice  v.  School  District  No.  18, 17  equity    also."      Lord    Chancellor 

Fed.  Rep.  (Neb.)  283,  the  court  says:  Redesdalb,  in    Hovenden    v.    Lord 

**It  is  true  that  the  federal  courts  of  Annesley,  2  Sch.  &  Lef.  607;  quoted  In 

equity  usually  follow  by  analogy  State  Butler  v,  Johnson,  1 1 1  N.  Y .  204. 

statutes  of  Hmiutions;  but  they  will  not  **The  rule  is  that  the  statute  attaches 
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rent  with  law,  but  exclusive,  it  applies  its  own  rules  according  to 
the  special  circumstances  of  each  case.^     Ordinarily,  the  analogy 

of  the  statute  is   followed*  as  a  convenient  measure   for  the 

froprio  vigore  to  any  legal  claim,  and  in  Sullivan  v.  Portland  etc.  R.  Co.,  94 

follows  it  whenever  it  goes  into  equity  U.  S.807;  quoted  in  Kline  v,  Vogel,  90 

for  a  peculiar  equitable  remedy.    And  Mo.  239. 

the  court  applies  the  bar  not  in  analogy,  *^Upon  a  full  consideration  of  the  au- 
but  in  obedience  to  the  statute.  The  thorities  the  established  rule  to  be  de- 
test is  not  whether  the  remedy  is  legal  duced  from  them  appears  to  be  that  in 
or  equitable  but  whether  the  claim  is  those  States  where  the  statutes  of  limi- 
legal  or  equitable,  and  ifthe  latter,  equity  tations  are  made  applicable  to  suits  in 
follows  the  law  as  to  limitation."  Kirk-  equity  as  well  as  to  actions  at  law,  where 
Patrick  v.  McElroy,  41  N.  J.  Eq.  539,  they  embrace  in  terms  the  specific  case, 
551,  and  cases.  and  in  case  of  concurrent  jurisdiction, 
'  "Courts  of  equity  in  cases  of  concur-  they  are  in  themselves  as  obligatory  upon 
rent  jurisdiction  consider  themselves  the  national  courts  of  equity,  as  such, 
bound  by  the  statutes  of  limitation  as  they  are  upon  the  State  courts,  and 
which  govern  courts  of  law  in  like  as  they  are  in  actions  at  law,  and  the 
cases,  and  this  rather  in  obedience  to  court  should  act  in  obedience  rather 
the  statute  than  by  analogy."  Parker,  than  «/0ff  ana/o^  to  them;  but  where 
C.  J.,  in  Farnam  v.  Brooks,  9  Pick,  they  are  not  applicable  to  equity  cases 
{Mass.)  242.  in  the  State  courts,  and  there  is  not 
Bank  of  U.  S.  v.  Daniel,  12  Pet.  (U.  concurrent  jurisdiction,  or  the  specific 
S.)  56;  Piatt  V.  Vattier,  9  Pet.  (U.  S.)  case  is  not  covered  in  express  terms  by 
416;  Bowman  v.  Wathen,  2  McLean  the  statute,  then  the  statute  of  limita- 
(U.  S.)  376;  Hakins  v.  Barney,  5  Pet.  tions  will,  ordinarily,  be  applied  by 
(U.  S.)  457;  Coulson  V.  Walton,  9  Pet.  analogy,  in  accordance  with  the  pro- 
<U.  S.)  62:  Badger  v.  Badger,  2  Wall,  visions  of  the  statute  most  nearly  anal- 
<U.  S.)  94;  Robinson  V.  Hook,  4  Mason  ogous  and  applicable."  Sawybr,  J., 
(U.S.)  139;  Sherwoodt;.Sutton,5  Mason  in  Norris  v,  Hagein,  28  Fed.  Rep. 
(U.  S.)  143;  Pratt  V.  Northam,  5  Mason  (Cal.)  275,  278,  i8S§. 
<U.  S.)  95;  Baker  v,  Biddle,  1  Baldw.  2.  "Courts  of  equity,  by  their  own 
(U.  S.)  394;  Union  Bank  of  Louisiana  rules,  give  great  effect  to  the  statutes  of 
t;. Stafford,  12  How.  (U.  S)  327;Camp-  limitations  as  furnishing  a  convenient 
bell  V.  Woodstock  Iron  Co.,  83  Ala.  measure  for  the  length  of  time  that 
35if  3^;  McGaughey  v.  Brown,  a6  ought  to  operate  as  a  bar  in  equity  of 
Ark.  25;  Mullington  v.  Hill,  47  Ark.  any  particular  demand.  And  they 
301;  Mueller  v.  Fruen,  36  Minn.  273;  have  adopted  the  period  limited  in  the 
Butler  V.  Johnson,  iii  N.  Y.  20^;  Mc-  statute  in  analogy  thereto."  Arnettt/. 
Cartee  v.  Camel,  i  Barb.  Ch.  (N.  Y.)  Finney,  41  N.  J.  Eq.  147,  i^i. 


455;  Sugar  River  Bank  v,  Fairbank,  49        **At  all  events  the  bar  of*  the  statute 

N.  H.  139;  Walker  v.  Cheever,  3^  _ 

H.  420;  Ticknor  v.  Harris,  14  N.  H.  272;    in  analogy  to  the  statutory  enactment." 


139*1  Walker  v.  Cheever,  39  N.    is  applied,  if  not  in  obedience,  at  least 


Cutter  v.  Emery,  37  N.  H.  567;  Bailey  Switzer  et  al,  v.  Noffsinger  et  al.^  82 

V,  Carter,  7  Ired.  (N.  Car.)  Eq.282;  At-  Va.  518;  Hutcheson  v.  Grubbs,  80  Va. 

wood  V,  R  L  Agricultural  Bank,  2  R.  I.  251. 

191;  Burdock  v.  Garrick,  L.  R.,  5  Ch.  "It  is  now  too  well  settled  to  be  con- 

App.  234;  Downes  v,  Bullock,  9  H.  L.  troverted  that  if  the  statute  of  limita- 

Cas.  I ;  I  Story's  Eq.  Jur.,  ^  529.  tions  will  apply  to  a  case  at  law  it  will 

1.  "Every  case  is    governed   chiefly  by  analogy  be  applied    to  a  cause  in 

by  its  own  circumstances;  sometimes  chancery/*      City     of    Wheeling    v. 

the  analogy  of  the  statute  of  limitations  Campbell,  12  W.  Va.  36,  46. 

is  applied ;  sometimes  a  longer  period  "It  has  been  the  doctrine  of  the  court 

than  that  prescribed  by  the  statute  is  of  equity  from  the  earliest  times,  tliat  it 

required;  in  some  cases  a  shorter  is  suf-  always  will  act,  when  the  statute  does 

ficient;  and  sometimes  the  rule  is  ap-  not  apply  in  terms,  by  analogy  to  that 

flied  where  there  is  no  statutable  bar.  statute."      Per  Kay,  J.,  in  In  re  Lady 

t  is  competent  for  the  court  to  apply  Hastings,  35  Ch.  D.  94, 98  (1887). 

the  inherent  principles  of  its  own  sys-  Not  an  TnfldTlMa  Biil«. — In  Bray  v. 

tem  of  jurisprudence,  and  decide  ac-  Tofield,  i8Ch.Diy.55i,i88i,jESSEL,  M. 

cordingly."    Mr.  Justice    Swayne,  R.,  says  ttiat  in  the  case  of  Stemdale  v. 
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Hankinson,  2  Sim.  398, ''Vice  Chancel-  some    good   reason   for  the    delay    in 

lor  Sir  John  Leach  stated,  and  cor-  bringing  the  suit  is  shown."  Foss  v.  St. 

rectly  stated,  this:  'The  other  fallacy  is  Louis  R.  Co.,  17  Fed.  Rep.  (Mo.)  871; 

that  the  statute  bars  the  suit  in  equity,  Fussell  v.  Henness^',  14  R.  L5k;o;  Howe 

which  it  does  not.     But  as  courts  of  v.  Robinson,  20  Fla.  352;  cf.  Duff  v, 

equity    will    not    entertain    stale    de-  Duff,  71    Cal.    513,   529;    Robinson  v. 

mands,  they   have  thought   proper  to  Missisquoi  R.  Co.,  59  Vt.  426;    Rice  t'. 

adopt  the  limit  of  six  years,  in  analogy  Pennypacker,  5  i3el.  279, 376;  McCarty 

to  the  statute;  and  pleas  of  the  statute  v.  Ball,  82  Va.  872. 

are  admitted  in  these  courts  by  analogy  Lewis  v.  Marshall,  i    McLean   (U. 

only.     When   the  circumstances  of  a  S.)    16;    s.    c,    5    Pet.    (U.   S.)    470; 

case  are  such  as  to  make  it  against  con-  Bank   of   U.    S.    v.    Daniel,   12    Pet. 

science  to  apply  the  rule,  founded  upon  (U.    S.)    32;     Pratt    v,    Northam,    5 

this  analogy,  the  court  will  not  enforce  Mason  (U.  S.)  95;    Thomas  v.  Howie, 

it.'"  10  Wheat.   (U.  S.)   146;  Sherwood  v. 

"I  have  no  doubt  that  if  a  creditor  Sutton,  ^  Mason  (U.  S.)  143;  Baker  v. 

intended  to  file  a  bill,  and  it  appeared  Biddle,  6aldw.(U.  S.)394;  Union  Bank 

that  the    rule  adopted  by  analogy  to  of  Louisiana  v.  Stafford,  12   How.  (U. 

the  statute  would  affect  his  demand,  but  S.)  327;    Etting  v.  Marx,  4  Fed.  Rep. 

that  a  bill  had  been  filed  before  by  an-  (Va.)  673;  Askew  v.  Hooper,  28  Ala. 

other  creditor  and  that  he  had,  in  con-  634;  Johnson  v.  Johnson,   5   Ala.  90; 

fidence  that  the  former  suit  would  be  Wood  v.  Wood,  3  Ala.  756;*  Borden  v, 

prosecuted,  abstained  from  filing    his  Perry,  20  Ark.  293;  c/".  Duff  v.  Duff,  71 

bill,,  the  court  would  not  apply  its  rule."  Cal.  513,  529;  Rice  t;.  Pennypacker,  5 

Sterndale   v.    Hankinson,  i    Sim.  393;  Del.  279,  376;   Perkins  v,  Cartmell,  4 

quoted  in  Buckingham  v.   Ludlum,   37  Harr.  (Del.)  270;  Howe  v,  Robinson, 

N.J.  Eq.  137.     See  also  Dickey  v.  Per-  20  Fla.  352;  Walker  v.  Bent,  11 1  111. 

manent  Land  Co.,  63  Md.  170,  which  3x5;  Harris  v.  Mills,  28  111.  44;    Mur- 

holds  that  the  mere  fact  that  the  statute  phy  v.  Blair,   12   Ind.   184;  Judah  v. 

of  limitations  could  be  pleaded  at  law  is  Brandon,  5   Blackf.   (Ind.)    506;    Mc- 

not  enough  to  entitle  one  to  relief  at  Dowell  v.  Heath,  3  A.  K.  Marsh.  (Ky.) 

equity,  especially'  after  laches.  222;  Thomas  v.  White,  3  Litt.   (Ky.) 

Equity  will  not  ordinarily  extend  the  177;    Watkins  v.  Harwood,  2  G.  &  J. 

time    given    by    law.      In     Smith    v.  (Md.)   307;    Lingan  v,  Henderson,    i 

Wheeler,  58    Iowa    659,    the    plaintiff  Bland    (Md.)    Ch.    236;     Mitchell    v. 

relied  implicitly  on  the  mail  for  filing  Woodson,    37    Miss.    567;     Wood    v, 

his  claim,  and  did  not  know  for  several  Ford,  29  Miss.  ^9;  Mandevill  v.  Lane, 

days  that    it    had   miscarried,   and   it  28  Miss.  312;  t'erry    v.  Craig,  3  Mo. 

was  held  that  no  relief  could  be  given.  516;  Wanamaker  v.  Van  Buskirk,  i  N. 

"Laches  is  not  to  be  imputed  to  a  J.  Eq.  685;  Conover  ix,  Conover,  i  N.  J. 
suitor  in  a  court  of  law  who  has  not  Eq.  403;  Humbert  v.  Trinity  Church, 
brought  himself  within  the  statute  of  24  Wend.  (N.  Y.)  587;  McCrea  v.  Pur- 
limitations.  If  there  had  been  no  mort,  i6Wend.(N.  Y.)46o;  Demarestr. 
laches  up  to  that  point  .  .  ,  he  is  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  129; 
not  affected  by  any  imputed  laches  in  a  Lansing  v.  Starr,  2  Johns.  Ch.  (N.  Y.) 
court  of  equity."  Waterman  v.  ico;  Murray  v.  Coster,  20  Johns.  (N. 
Sprague  Mfg.  Co.,  55  Conn.  554;  Du-  Y.)  576;  Kane  v.  Bloodgood,  7  Johns, 
gan  V,  Gittings,  3  Gill  (Md.)  138;  Reed  Ch.  (N.  Y.)  90;  Bidwell  v,  Astor  Mut. 
V.  West,  47  Tex.  240.  Ins.   Co.,  16    N.   Y.   263;  Atwater   v. 

Ordinarily  laches  will   not    be    im-  Fowler,  i  Edw.  Ch.  (N.  Y.)  417;  Mar- 

puted  to  a  plaintiff  who  fails  to  bring  dre  v.  I^eigh,  i  Dev.  Eq.  (N.  Car.)  360; 

suit  while  the  statute  is  suspended,  as  Ryan  v.  Parker,  i  Ired.  Ch.  (N.  Car.) 

by  war.     Merrill  v.  Roberts,  64  Tex.  89;  Bailey  v.  Carter,  7  Ired.  Eq.   (N. 

441.     Compare  Pusey  v,  Gardner,  21  Car.)  282;  McNair  v.  Ragland,  i  Dev. 


W.  Va.  469  (note  2,  p.  679);  Wells  v,     (N.  Car.)    533;     Manchester  v.  Mat- 
son,  3^  K.  I. 
In  Taylor  v,  Campbell,  59  Tex.  315,    nessy,  14  R.  I.  550;  Moore  v.  Porcher, 


Morse,  II  Vt.  9.  thewson,  3^  K.  I.  237;  Fussell  v.  Hen- 


it  was  held  in  a  suit  for  specific  per-  i   Bailey  Ch.  (S.  Car.)  195;  Miller  v. 

formance,  brought  after  twenty  years'  Mitchell,  i   Bailey  Ch.  (S.  Car.)  437. 

delay,  that  "in  absence  of  a  statute  the  Van  Rhyn  v,  Vincent,  i  McCord  Eq. 

longest  period  of  limitation  prescribed  (S.  Car.)  310;  Cumming  v.   Berry,   i 

as  a  bar  to  real  actions  ought  to  bar  an  Rich.  Eq.  (S.  Car.)  114;  Armstrong  v» 

action  for  specific  performance  unless  Campbell,  3  Yerg.  (Tenn.)2oi;  Shelby 
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length  of  time  that  ought  to  operate  as  a  bar,  but  it  is  only  in 
cases  of  concurrent  jurisdiction  that  equity  is  bound  to  observe 
the  statute.*     It  can  refuse  relief  before  the  statute  has  run  *  in 

cases  where  a  party  so  acts  as  to  give  others  reason  to  believe 
that  he  acquiesces  in  their  claims ; '  and  it  can  give  relief  long  after 

V.  Shelby,  Cooke  (Tenxiv  kJq;  Munson  646;  Hamlin   v.  Mebane,  i    Tones  Eq. 

V.  Halloway,  26  Tex.  475;  Robinson  v,  (N.  Car.)  18;    Harrison  v,  Gibson,  23 

Missisquoi  R.  Co.,  59  Vt.  426;  Tharp  Gratt.  (Va.)  212;  Wilsons  v.  Harper,  25 

i^.  Tharp,  15  Vt.  105;  Collard  v.  Tuttle,  W.    Va.    179.     Compare    Poullain    v. 

4  Vt.  491;  McCarty  v.  Ball,  82  Va.872;  Brown,  80  Ga.  27. 

Harrison  v.  Harrison,  i  Call  (Va.)  419.  "There  are  numerous  cases  in   this 

1.  "Where  the  relief  sought  is  based  court  where  the  doctrine  of  delay  has 
on  a  right  purely  equitable  then  that  been  applied  to  defeat  the  relief  sought 
court  acts  solely  upon  its  own  inherent  when  the  statutory  period  had  not  run. 
rules,  altogether  outside  of,  and  inde-  .  .  .  The  court,  when  applying 
pendent  of,  the  statute  of  limitations."  laches  as  a  bar,  acts  on  broader  and 
Kline  v.  Vogel,  90  Mo.  239.  more    comprehensive    rules    than    the 

Where  there   is  no   legal   right  the  statute  of  limitations."  Walker  f.  Ray, 

statute  of  limitations  "can  have  no  ap-  iii  111.  315,  322;  Stiger  v.  Bent,  11 1  111. 

plication  by  analogy  or  otherwise,"  and  328,  341. 

the  case  is   to  be  decided   purely  on  S.  "Courts  of  equity  will  refuse  right 

equitable  rules.  Cranmer  v,  McSwords,  to  one  who,  having  a  right,  neglects 

24    W.    Va.   59^;    University  v.   State  to  assert  it  until  its  assertion  would  be 

Nat.  Bank,  06  N.  Car.  280,  288;  Law-  a  surprise  upon  the  defendant  and  in- 

rence  v,  Leake  &  Watts  Orphan  House,  volve  him  in  litigation  in  reference  to  a 

2  Den.  (N.  Y.)   577;  Heiskell  v.  Pow-  matter  which  he  by  the  conduct  of  the 

ell,  23  W.  Va.  717;  Salisbury  v.  Morss,  plaintiff  had  been   led  to  believe   had 

7  Lans.  (N.  Y.)  359;  s.  c,  55  N.  Y.675;  been   abandoned."      Helm   v.  Yerger, 

Giraud  v.  Giraud,  58  How.  Pr.  (N.  Y.)  61   Miss.  44;  Pusey  v.  Gardner,  21  W. 

175  (construction  of  a  will);  Rockwell  Va.  469;  Lux  v.  Higgtns,  69  Cal.  255, 

V.   Servant,   54   111.  251;  McDonald  v.  270;  Livingston  v.  Salisbury  Ore  Bed, 

McDonald,  8  Yerg.  (Tenn.)  145;  Marsh  16    Blatchf.    (U.   S.)   549;    Badger    v. 

V.  Oliver,   14  N.  7.  Eq.  259;  Singleton  Badger,  2  Cliff.  (U.  S.)   137;   Banks  v, 

V.  Moore,  Rice  Ch.  (S.  Car.)  no;  Atty.  Judah,  8  Conn.  145;  Kane  Co.  v.  Her- 

Gen.  V.  Purmort,  5  Paige  (N.  Y.)  620;  rington,  50  111.  232;  Thomas  v.  White, 

Warner    v,  Daniels,    1    Wood.  &    M.  3  Litt.  (Ky.)  177;  Conover  v.  Conover, 

(U.  S.)  91.  I  N.  J.  Eq.  403;  Dean  v.  Dean,  9  N.J. 

2.  "A  party  may  deprive  himself  of  425;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
his  equity  by  a  delay  which  falls  short  (N.  Y.)  90;  Coster  v.  Murray,  5 
of  the  statutory  bar.  Lapse  of  time,  Johns.  Ch.  (N.  Y.)  522;  Atwater  v. 
when  it  does  not  operate  as  a  positive  Fowler,  i  Edw.  Ch.  (N.  Y.)  417;  Lan- 
bar,  operates  in  equity  as  an  evidence  sing  r.  Starr,  2  Johns.  Ch.  (N.  Y.)  150; 
of  assent,  acquiescence  or  waiver."  So  Troup  v.  Smith,  20  Johns.  (N.  Y.)  47; 
held  in  Pusey  v.  Gardner,  21  W.  Va.  McCrea  v,  Purmort,  16  Wend.  (N.  Y.) 
469,  where  a  suit  brought  al\er  thirty-  460;  Taylor  v.  McMurray,  5  Jones  Eq. 
five  years  was  held  to  be  too  late,  al-  (N.  Car.X  357;  Van  Rhyn  v,  Vincent, 
though  the  statute  had  not  run  at  law  i  McCord  Ch.  (S.  Car.)  310;  Arm- 
on  account  of  coverture.  Compare^  strong  v.  Campbell,  3  Yerg.  (Tenn.) 
however,  Merrill  v,  Roberts,  64  Tex.  201:  Pusey  v.  Gardner,  21  W.  Va.  469; 
441  (note  2,  p.  677).  Stockhouse  v.  Barnston,  10  Ves.  467; 

McKnight    v.  Taylor,    i    How.   (U.  Dann  v.  Spurrier,  7  Ves.  231;  Collins 

S.)    161;    Person    v.    Sanger,    1    Da-  r.  Goodall,  2  Vern.  235. 

vies   (U.    S.)    252;    Hunt    w.    Ellison,  In  Blake  v.  Gale,  31  Ch.  Div.  196, 

32    Ala.    173;    Wilson    v.     Anthony,  the  action  was  held  unsustainable  by 

19  Ark.   16;    Kerby  v.  Jacobs,   ix   B.  Bacon,  V.  C,  partly  "on  the  ground 

Mon.    (Ky.)    435;    Spaulding  v.   Far-  of  acquiescence,  which  is,  I  admit,  a 

well,  70  Me.  17;  Lawrence  V.  Rokes,6x  very    flexible  term,  and  open   to    the 

Me.  38;  Hagerty  v.  Mann,  56  Md.  522;  criticism  which    it    underwent  in  D« 

Merrill     v.     Gladwin    Co.  Treas.,    61  Bussche  v,  Alt,  8  Ch.  Div.  286." 

Mich.  95;  cf,  Piatt  v.  Piatt,  58  N.  Y.  Burden  of    Proving  Aeqnlesceneo.-^ 
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the  bar  of  the  statute  is  complete,^  if  the  circumstances  of  the 
case  excuse  the  delay.  In  some  cases  of  purely  equitable  juris- 
diction, it  is  held  that  mere  lapse  of  time  is  never  a  bar.* 

3.  Fraud  in  Equity.' — The  rule  that  a  fraudulent  concealment 
of  a  cause  of  action  on  the  part  of  the  defendant  may  lift  a  case 
out  of  the  operation  of  the  statute  of  limitations,  and  deprive 
him  of  its  protection,  is  of  equitable  origin,  and  is  more  liberally 
applied  in  equity  than  at  law.*    When  equity  is  entirely  free  to 


"The  burden  of  proving  acquiescence  Proliato    of    Will. — In    Haddock    t' 

is,  by  the  ordinary  rule,  on  tlie  person  Boston  &  Maine  R.  Co.,  146  Mass.  155, 

alleging  it;  and  in  order  to  show  ac-  a  will  was  admitted  to  probate  sixty - 

quiescence  he  must  show  a  standing  by  three  years  after  the  death  of  the  tes- 

with  full  knowledge  of  what  was  being  tator  and  seventy -eight  years  after  its 

done  and  an  acquiescence  in  the  de-  date,  although  it  devised  lands  to  which 

vastavit,^^  In  re  Marsden,  26  Ch.  Div.  the  defendant  had  a  possessory  title  of 

783.  long  standing.     '*If  a  will  can  be  found 

1.  Union  Bank  v.  Stafford,  12  How.  it  may  be  proved  in  the  probate  court 
(U.  S.)  327;  cf.  Mason  v,  Crosby,  i  at  any  time."  Shumway  v,  Holbrook, 
Ware  (Lf.  S.)  303:  Preston  t;.  Preston,  i  Pick.  (Mass.)  117;  Waters  v.  Stick- 
9j  U.  S.  200;  McKnight  v.  Taylor,  i  ney,  12  Allen  (Mass.)  i. 

How.  (U.  S.)  161;  Warner  V.  Daniels,  Petition  for  Mandamm. — State  v. 
I  Woodb.  &  M.  (U.  S.)  90;  Askew  v,  Meagher,  ^7  Vt.  398;  People  v.  Super- 
Hooper,  28  Ala.  634;  Burden  f.  Stein,  visors,  X2  6arb.  (N.  Y.)  446. 
27  Ala.  104;  Hunt  v.  Ellison,  32  Ala.  Loit  Deed. — '^Neither  the  statutes  of 
173;  Wilson  V.  Anthony,  19  Ark.  16;  limitation  nor  lapse  of  time  have  any 
Colwell  V.  Miles,  2  Del.  Ch.  no;  application  to  a  bill  in  chancery  in 
Keaton  v,  McGwier,  24  Ga.  217;  Locke  which  the  complainant  is  not  seeking 
V,  Caldwell,  91  III.  417;  Johnson  v.  to  recover  anything,  but  only  resisting 
Diversey,  82  111.  446;  Lawrence  v.  the  demand  of  the  defendants  which 
Rokes,  01  Me.  38;  cf*  Bancroft  v.  An-  they  have  been  constantly  opposing." 
drews,  6  Cush.  (Mass.)  493;  cf.  Cod-  Lewis  v.  Brooks,  6  Yerg.  (Tenn.)  167; 
man  v,  Rogers,  10  Pick.  (Mass.)  112;  quoted  in  Anderson  v.  Akard,  15  Lea 
Wood  V.  Ford,  29  Miss.  57;  Powell  v.  (Tenn.)  182,  and  there  applied  to  a  bill 
Murray,  10  Paige  (N.  Y.)  256;  cf.  filed  to  set  up  a  lost  deed  by  a  person 
Mitchell  v.  Lenox,  I  Edw.  Ch.  (N.  Y.)  in  possession  of  the  land  conveyed 
428;  cf.  Atwater  v.  Fowler,  i  Edw.  Ch.  by  it. 

(N.  Y.)  417;  cf.  Lunn  %\  Johnson,  3  Tax  AMeument. — "There  is  no  limi- 
Ired.  Eq.  (N.  Car.)  70;  Neeley's  Ap-  tation  against  a  tax  assessment." 
peal,  85  Pa.  St.  387;  Reed  v.  West,  47  Franklin  Co.  Court  v,  Louisville  etc. 
Tex.  240;  cf,  Kimball  v.  Ives,  17  Vt.  R.  Co.,  84  Ky.  59. 
430;  Rogan  7;.  Walker,  i  Wis.  631;  Disbarment. — It  is  held  in  In  re 
Morris  V.  Morris,  4  Jur.,  N.  S.  964;  Lowenthal,  78  Cal.  427,  that  in  pro- 
Duke  of  Leeds  x\  Amherst,  20  Beav.  ceedings  to  disbar  an  attorney  the 
239.  charges  of  misconduct  are  not  subject 

2.  Olond  on  Title. — "This  is  a  con-  to  the  defence  of  the  statute  of  llmita- 
tinuing  right  that  may  be  asserted  at  tions. 

any  time  during  the  existence  of  the  8.  The  subject  of  fraud  as  affecting 

cloud;  never  barred  by  the  statute  of  the  statute  of  limitations  is  chiefly  statu- 

limitations  while  the  cloud  continues  to  tory,  and  is  treated  more  fully  later  at 

exist."    Grover,  J.,  in  Miner  v,  Beek-  III,  3,  (c). 

man,  50  N.  Y.  337,  343;  Schoener  v.  4.  "On  the  question  as  it  arises  in  ac- 

Lissauer,   107  N.  Y.   iii;  Jackson  v,  tions  at  law  there  is  in  this  country  a 

Kinsey,  7  N.  Y.  Supp.  808;  Mut.  Life  very  decided  conflict  of  authority.   .    .   . 

Ins.  Co.  V.  Corey,  7  N.  Y.  Supp.  939.  But  we    are    of  opinion,    as    already 

But  see  Hodgden  v.  Guttery,  ^8  111.  431;  stated,  that  the  weight  of  judicial  au- 

Schall  v.  Williams  Valley  K.  Co.,  35  thority,   both  in  this  country  and  in 

Pa.  St.  191 ;  Arrington  v.  Liscom,  34  England,  is  in  favor  of  the  application 

Cal.  365;  Bausman  v.  Kelley,  38  Minn,  of  the  rule  to  suits  at  law  as  well  as  in 

197,  203  (and  cases).  equity.    And  we  are  also  of  opinion 
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follow  its  own  rules,  the  fact  that  the  defendant  is  guilty  of  such 
fraudulent  concealment  will  always  preclude  him  from  relying  on 
laches  on  the  part  of  the  plaintiff  as  a  defence,*  and  even  in  cases 
of  concurrent  jurisdiction  of  law  and  equity,*  or  where  the  stat- 
ute of  limitations  in  terms  applies  to  equitable  actions,  although 
equity  cannot  engraft  an  exception  upon  the  statute,  it  will  re- 
serve the  right,  when  justice  requires  it,  to  apply  its  own  prin- 
ciples, and  in  cases  of  concealed  fraud,  equity  will  consider  the 
statute  as  running,  not  from  the  time  when  the  cause  of  action  ac- 
crues, but  from  the  time  when  the  plaintiff  discovers  its  existence,* 

that  this  is  founded  in  a  sound  and  Beckwith,   i  J.  J.   Marsh.   (Ky.)   445; 

philosophical  view  of  the  principles  of  Ellis  v.  Kelso,  18  B.  Mon.  (Ky.)  296; 

the  statutes  of  limitation.    ...    To  Hamilton  v.  Smith,  3  Murph.  (N.  Car.) 

hold  that  by  concealing  a  fraud,  or  by  115.     See  also  Smi&  v.  Bishop,  9  Vt. 

committing  a  fraud  in  such  a  manner  no;  Fee  v.  Fee,  10  Ohio  469;  Baines  v. 

that  it  concealed  itself  until  such  time  Williams,  3  Ired.  (N.  Car.)  481. 

as  the  party  committing  the  fraud  could  1.  *'It  is  an  established  rule  of  equity, 

plead  the  statute  of  limitations  to  pro-  as  administered  in  the  courts  of  the 

tect  it,  is  to  make  the  law,  which  was  United  States,  that  where  relief  is  asked 

designed  to  prevent  fraud,  the  means  by  on  the  ground  of  actual  fraud,  espe- 

which  it  is  made  successful  and  secure,  cially  if  such  fraud  has  been  concealed. 

And  we  see  no  reason  why  this  principle  time  will  not  run  in  favor  of  the  defend- 

should  not  be  as   applicable   to  suits  ant  until  the  discovery  of  the  fraud,  or 

tried  on  the  common  law  side  of  the  until,     with    reasonable    diligence,    it 

court*s    calendar    as  to  those    on  the  might    have    been    discovered.''     Mr. 

equity  side."     Mr.  Justice  Millbr,  Justice  Gray,  in  Kirby  v.  Lake  Shore 

in  Bailey  v.  Glover,  21  Wall.  (U.  S.)  etc.  R.  Co.,  lao  U.  S.  130,  136;  Amy  v. 

342,  347-9;  Kirby  v.  Lake  Shore  etc.  Watertown  No.  2,  130  U.  S.  320. 

R.  Co.,  120  U.  S.  130;  Traer  v.  Clews,  In  Tohnson  v.  Roe,  i  Fed.  Rep.  (Mo.) 

11^  U.  S.  528,  538.  692,  096,  this  principle  is  said  to  be  too 

This  relief  against  fraudulent  con-  well  settled  to  require  any  authorities. 

cealment,   independently  of  any  stat-  As  to  concealed  fraud  the  court  says 

ute,  had  its  origin  in  a  dictum  of  Lord  in  Michoud  v.  Girod,  4  How.   (U.  S.) 

Mansfield,    in     Bree    v.    Holbech,  C03:  "In  a  case  of  actual  fraud  we  be- 

Douglas  655.    The  rule  laid  down  by  lieve  no  case  can  be  found  in  the  books 

him  is  followed   in  Clarke  v.  Hough-  in  which  a  court  of  equity  has  refused 

am,  3    Dowl.    &    Ryl.  322;    Granger  to  give  relief  in  the  lifetime  of  either  of 

V.  George,  5  B.  &  C'  149;  First  Mass.  the  parties  upon  whom    the  fraud    is 

Turnpike  Co.  v.  Field,  3   Mass.   201;  proved." 

Welles  V.  Fish,  3   Pick.    (Mass.)   74;  Snodgrass  v.  Branch  Bank  at  Decatur, 

Jones  V,  Coroway,  4  Yeates  (Pa.)  109;  25  Ala.  161;  Curry  v.  Allen,  34  Cal.  254; 

Rush  V.  Barr,  i  Watts  (Pa.)  no;  Pen-  Stocks   v.  Van  iLeonard,  o    Ga.  511; 

nock  V,  Freeman,   i   Watts  (Pa.)  401;  Greenman  t;.  Greenman,   107   111.  404, 

Mitchell  V.  Thompson,  I   McLean  (U.  411;  Matlock  v,  Todd,    25    Ind.  128; 

S.)  96;  Carr  v,  Hilton,  i  Curtis  (U.  S.)  Donnelly  v.  Donnelly,  8  B.  Mon.  (Ky.) 

230;  Farnam  x;.  Brooks,  9  Pick.  (Mass.)  113;    Sears   v.  Shafer,  6    N.   Y.  268; 

212;    Cole  V,  McGlathry,  9  Me.  131;  Troup  v.  Smith,  20  Johns.  (N.  Y.)  Rep. 

McKoun  V.  Whittemore,  31  Me.  448.  33,  47;.Longworth  v.  Hunt,   11    Ohio 

See  also  Douglass  v,  Elkins,  28  N.  H.  St.  194;  Prescott  v.  Hubbell,  i  Hill  (S. 

26;  Campbell  v.  Vining,  23   111.   525;  Car.)  210;  Heywood  v.  Marsh,  6  Yerg. 

Hughes  V,  Jones,  35  Ga.  40.  (Tenn.)   69;    Shields   v,  Anderson,   3 

The  following  cases  make  the  excep-  Leigh   (Va.)   729;    Hovenden  v.  Lord 

tion  purely  equitable  and  refuse  to  ap-  Annesley,  2  Sch.  &  Lef.  629,  ^4. 

ply  it  at  law:  Troup  t;.  Smith,  20  Johns.  2.  Sherwood  v,  Sutton,  5  lilason  (U. 

(N.  Y.)  Rep.  33;  Humbert  v.  Trinity  S.)  143. 

Church,  24  Wend.  (N.  Y.)  587;  Califs  8.  In  the  case  of  Gibbsf^.  Guild,  9  Q. 

V,  Waddy,  2  Munf.  (Va.)  511;  Miles  v,  B.  Div.  59;  s.  c,  8  Q^B.  Div.  296,  an 

Berry,  i  Hill  (S.  Car.)  296;   York  v,  action  brought  to  recover  damages  for 

Bright,  4  Humph.  (Tenn.)  312;  Pyle  v,  fraudulent  representations,  a  reply  to 
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or  could,  by  reasonable  diligence,  have  discovered  it.*  "In 
suits  in  equity  where  relief  is  sought  on  the  ground  of  fraud,  the 
authorities  are  without  conflict  in  support  of  the  doctrine  that 
where  the  ignorance  of  the  fraud  has  been  produced  by  affirma- 
tive acts  of  the  guilty  party  in  concealing  the  facts  from  the 
other,  the  statute  will  not  bar  relief,  provided  suit  is  brought 
within  proper  time  after  the  discovery  of  the  fraud.*  We  also 
think  that  in  suits  in  equity  the  decided  weight  of  authority  is  in 

the  defence  of  the  statute  of  limitations  fraud,  or  until    with  reasonable  dili- 

that  Uie  plaintiff  did  not  discover  and  sence  it  might  have  been  discovered/* 

had  not  reasonable  means  of  discover-  ^^^7  '^-  Lake  Shore  etc.  R.  Co.,  120 

ing  the  fraud  within  six  years  before  U.    S.    130,    136,    citing    Meader    v. 

the  action,  was  itf/c^  good.    Brett,  L.  Norton,   11  Wall.   (U.    S.)    442,    458; 

].,  says  in  his  opinion,  at  page  69:  '*It  Prevost  v.  Gratz,  6  Wheat.  (U.  S.)  401; 

seems  to  me  that  there  is  some  little  Michoud  v.  Girod,  4  How.  (U.  S.)  503, 

confusion    in  the  expressions  used   in  561;  Veazie  v.  Williams,  8  How.  (U. 

some    cases,  as    to  the    origin  of  the  S.)  134,  149,  158;  Brown  v,  Buena Vista, 

cause  of  action  being  a  fraud.    That  is  95  U.  S.  157;  Rosenthal  v.  Walker,  11 1 

not  the  fraud  which  raised  the  equity;  U.  S.  185,  190.   See  also  III,  3,  (c),  note 

but  if  there  was  a  cause  of  action,  and  2,  p.  730;  Chatham  v.  Hoove,  L.  R.,  9 

if  its  existence  was  fraudulently  con-  £q.  Cas.  571.     By  statutory  provision, 

cealed  from  the  plaintiff  by  the  defend-  Heflin  v.  Ashford,  85  Ala.  125. 

ant  who  had  given  that  cause  of  action,  Constmctive  DIaooTery. —  ^*To  ascer- 

it  was  then  that  the  plaintiff  ^s  equity  tain  of  what   acts  a  discovery  of  the 

arose  notwithstanding  that  his  cause  of  facts  constituting  the  fraud   affording 

action  had  arisen  more  than  six  years  the  ground  for  relief  consists,  we  must 

before."      And  in  the  same  case,  Lord  go    to    the    principles    established    in 

Coleridge,  C.  J.,  in  his  opinion,  denies  equity    law,  whence  the  idea  was  de- 

that  equity  grafts  any  exception  on  the  rived.    The  settled  principles  on   this 

statute,  and  says  that  in  equity  the  rule  point  are  that  the  party  defrauded  must 

is  *'that  where  the  cause  of  action  and  be  diligent  in  making  enquiry;  that  the 

the  knowledge  of  the  cause  of  action  means  of  knowledge  are  equivalent  to 

are  contemporaneous,  then   the  statute  knowledge;    that  a  clue   to  the    facts 

runs  in  courts  of  equity   as  it  runs  at  which,  if  followed  up  diligently,  would 

common  law,  but  that  where  the  exist-  lead   to  a    discovery    is   m   law   equi- 

ence    of  the  cause   of   action   is  con-  valent  to    a    discovery — equivalent    to 

cealed  from  the  person  who  ought  to  knowledge."      Norris*  v.    Haggin,    28 

take  advantage  of  it  by  the  fraud   of  Fed.   Rep.   (Cal.)  275,  280,  and  cases, 

the  person  who  creates  it,  such  person  Taylor  t/.  S.  &  N.  Ala.  R.  Co.,   13  Fed. 

shall   not  take  advantage  of  the  wrong  Rep.  (Ala.)  152. 

which  he  himself  has  done*  and  that  a  See,  however,  Hughes  v.  First  Nat. 

fresh  cause  of  action  accrues  from  the  Bank,    no  Pa.  St.  428,  where  a  depos- 

moment  that  the  fraud  is  discovered,  itor  was  kept  in  ignorance  of  the  con- 

and   that  to  that  fresh  cause  of- action  version  of  his  deposit  by  a  bank  cash- 

the  statute  of  limitations  will  be  applied  ier,  and  it  was  held  that  the  statute  ran 

by  the  courts  of  equity."  from   actual  discovery,  and  that  mere 

The  fraud  by  which  the  cause  of  ac-  notice  sufficient  to  put  on  enquiry  was 

tion  is  concealed  need  not,  however,  be  not  sufficient. 

other  than  that  which  caused  the  orig-  In  Bailey  v.  Glover,  21  Wall.  (U.  S.) 

inal  injury.     Quimby  v,  Blackey,  63  N.  342,   Mr.  Justice   Miller  says:  **In 

H.  77;  TurnbuU  v.  Gadsden,  2  Strobh.  determining  when  the  statute  of  limita- 

(S.  (Jar.)  £q.  14.  tions  begins  to  run  in  case  of  fraud,  re- 

1.  It  is  an  established  rule  of  equity,  gard  may  be  had  to  the  condition   and 

as  administered  in  the  courts  of  the  circumstances  of  the  person  on  whom 

United    States,  that    where    relief    is  the  knowledge  of  the  facts  is  to  oper- 

asked  on  the  ground  of  actual  fraud,  ate."      O'Dell  v.  Bumham  and  Wife, 

especially  If  such  fraud  has  been  con-  61    Wis.  562;  Ferris  v,  Henderson,  12 

cealed,  time  will  not  run  in  favor  of  the  Pa.  St.  49. 

defendant  until  the  discovery  of  the  2.  See  III,  3,  (c),  note  6,  p.  729. 
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favor  of  the  proposition  that  where  the  party  injured  by  the 
fraud  remains  in  ignorance  of  iX,  without  any  fault  or  want  of 
diligence  or  care  on  his  part,  the  bar  of  the  statute  does  not  be- 
gin to  run  until  the  fraud  is  discovered,  though  there  be  no  special 
circumstances  or  efforts  on  the  part  of  the  party  committing  the 
fraud  to  conceal  it  from  the  knowledge  of  the  other  party."  ^  It 
is  generally  held  that  ignorance  or  mistake,  or  anything  short  of 
fraud,  is  insufficient  to  toll  the  statute,^  but  here,  also,  the  rule  is 
less  strictly  applied  in  equity  than  at  law.* 

4.  Vo  Limitation  Against  Tnuteea — {a)  Exemption  Applies 
Only  to  Pure  Trusts. — It  is  a  well  established  rule  that  as 
between  a  trustee  of  an  express  trust  and  his  cestui  que  trust,  "no 
statute  of  limitations  nor  any  bar  by  analogy  to  the  statute  can 
be  relied  on.'*  *    After  twenty  years,  however,  a  trustee  who  is  a 

1.  Mr.  Justice  Miller,  in  Bailey  8.  In  Cranmer  v.  McSwords,  24  W. 
V,  Glover,  21  Wall.  (U.  S.)  342,  347.  Va.  594,  it  is  held  that  in  a  case  purely 

As  to  the  rule  where  there  is  no  act-  equitable   ignorance  of  law  will  excuse 

ive  concealment  compare^  however,  the  delay,  although  it  would   not  toll  the 

following  extract  from  the  opinion  of  statute  of  limitations,  because  equity 

the  court  in   the  case  of  Simmons  v»  can  consider  the  moral  aspect  of  an 

Baynard,   30  Fed.  Rep.  (S.  Car.)  532,  excuse.    That  mistakes  of  fact  or   of 

530:  "The  rule  [as  to  fraud]  proceeds  law  will  sometimes  keep    the  statute 

upon  the  idea  of  concealment   by  the  also   from  running,  see  Tompkins   v. 

party  setting  up  the  statute  and  seeking  HoUister,  60  Mich.  470. 

an  advantage  therefrom.     Mass.  Turn-  4.  Flitcrofl's  Case,  21   Ch.  Div.  519; 

pike  Co.  V,  Field,  3  Mass.  201.    The  Seagram   v.  Tuck,   18  Ch.   Div.   296; 

rule,  and   the  reason  for  the  rule  are  Banner  v,  Berridge,  18  Ch.  Div.  254. 

stated  forcibly  and  tersely  in  Beattie  v.  There  is  an  elaborate  discussion  of  the 

Pool,   13  S.   Car.  383:    *It    has   been  subject    by    Chancellor    Kent,  in 

placed  on  the  ground  that  it  would  be  Kane  xk  Bloodgood,  7  Johns.  Ch.  (N. 

against  conscience  for  a  party  to  avail  Y.)  90,   the   leading    American    case, 

himself  of  the  statute  when    by    his  See  also  a  note  by  Adelbert  Hamilton 

own  fraud  he  has  prevented  the  other  appended    to  the  case  of    Speidel   v, 

psLTty  from  knowing  or  asserting   his  Henrici,  15  Fed.  Rep.  (Pa.)  753;  and, 

rights  within    the  prescribed  period.'  in  general,  that  trusts  are  never  barred. 

In  this  case  the  parties  now  claiming —  Baker  v.   Whiting.  3   Sumn.   (U.   S.) 

that  is  to  say,  the  trustee  and  those  for  475,  486;  Prevost  v.  Gratz,  6  Wheat 

whom  beheld — made  no  concealment.  (U.  S.)  481;  Oliver  v.  Piatt,  3  How. 

The;^  put  their  deed   on   record,  and  (U.  S.)  333;  Preston  v.  Walsh  (Tex.), 

published  their  claim.    The  rule  does  10  Fed.  Rep.  315;   Wood  v.  Wood,  3 

not  apply.*'  Ala.  756;  Woodard  v,  Jaggers,  48  Ark. 

But  making  a  fraudulent  deed  and  248;   uilbert  v.  Sleeper,  71  Cal.   290; 

keeping   it  off  the  record  is  keld  to  be  Hecht  v.  Slaney,  72  Cal.  363;  Wilmen- 

sufficient  in   M' Alpine  v.   Hedges,  21  ding  v.  Russ,    33    Conn.    67;    Simms 

Fed.  Rep.  (Ind.)  689.  v.  Smith,  11  Ga.  195;  Poullain  v,  Poul- 

2.  Scruggs  V,  Decatur  etc.  Co.,  86  lain,  72  Ga.  419;  Churchmen  v,  In- 
Ala.  173.  dianapolis,  no  Ind.  259;  Jones  v.  Jones, 

Ignorance  ("no  knowledge  or  means  91  Ind.  378;  Dist.  Township  of  Jasper 

of  knowing")  Jkeid  insufficient.  Phelps  v,  Dist.   Township  of  Wheatland,  62 

V,   Elliott,  29  Fed.   Rep.  (N.   Y.)   53.  Iowa    62;    Kennedy    v.   Kennedy,    25 

Mere    mistake    insufficient.      Binney's  Kan.  151;  Pugh  v.  Bell,  1  J.J.  ^larsh. 

Appeal,  116  Pa.  St.  169.     So  in  case  of  (Ky.)  399;  Owens  v.  Crow,  62  Md.  491; 

a  mistaken   overpayment,    the  statute  Gordon  v.  Small,  53  Md.  550;  Cooper 

runs  from  the  time  of  the  payment,  not  v.  Cooper,  61  Miss.  676;  Cook  v,  Will- 

from    the  discovery    of   the    mistake,  iams,  2  N.  J.  Eq.  209;  In  re  Neilley,  95 

Schultz  V.  Board  of  Commrs.  of  Cass  N.  Y.  382,  389;  Price  v,  Mulford,  107 

Co.,  95   Ind.   323;  Bank    of  U.   S.  v.  N.  Y.  303;  West  v.  Sloan,  3  Tones  (N. 

Daniel,  12  Pet.  (U.  S.)  32.  Car.)  Eq.  102;  Hostetter  v,  HoUinger, 
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debtor  may  be  able  to  avail  himself  of  the  rule  of  presumption 
of  payment  although  he  cannot  plead  the  statute  of  limitations.* 
Where  there  are  no  hostile  claims,  but  a  confidential  relation, 
such  as  naturally  quiets  suspicion,  lapse  of  time  has  no  adverse 
effect,  so  far  as  the  statute  of  limitations  is  concerned,  except  as 
it  obscures  evidence.*  In  the  words  of  Mr.  Justice  Gray, 
"  Express  trusts  are  not  within  the  statute  of  limitations,  because 
the  possession  of  the  trustee  is  presumed  to  be  the  possession  of 
the  cestui  que  trust.*'  * 

The  rule  covers  only  pure  or  express  trusts,  cognizable  only  at 
equity;*  and  the  statute  of  limitations  is  available  as  a  defence 
in  all  cases  of  implied  or  constructive  trusts ;  *  or  where  there  is 

117  Pa.  St.  606;  Williard  v,  Williard,  trust  from  the  bar  of  the  statute  of  lim- 

56  Pa.  St.  119;  Kutz^s  Appeal,  40  Pa.  itations  it  must,  first,  be  a  direct  trust; 

St.  90;   Chaplin  v.  Givens,  Rice   (S.  second,  it  must  be  of  the  kind  belong- 

Car.)  Ch.  132;   Armstrong  v.  Camp-  ing  exclusively  to  the  jurisdiction  of  a 

bell,  3  Yerg.  (Tenn.)  201;   Haynie  v.  court  of  equity;  and  third,  the  question 

Hall,  5.  Humph.  (Tenn.)  290;  Cole  v,  must  arise  between  the  trustee  and  the 

Noble,  63  Tex.  432;  Parish  t;.  Alston,  cestui  que  trusts 

65  Tex.  194.;  Chamberlin  v.  Estey,  55  Initanoas  of  Pare  Tnistt. — ^That  pure 

Vt.  378,  383;  Evarts  zk  Nason,  11   Vt.  trusts  are  never  barred,  see  cases  under 

122;  Peale  t;.  Thurmand,  77  Va.  753;  note  6,  jii/ra.    To  determine  what  are 

Howell     V.     Howell,     15     Wis.     55;  pure  trusts  is  not  within  the  scope  of 

Bostwick  V.  Dickson,  65  Wis.  593.   See  this  article,  but  the  following  instances 

also  cases  cited  under  notes  i  and  2,  may  be  of  service: 

infra.  A   husband  received  $1,000  from  his 

1.  See  supra^  I,  2,  note  2,  p.  67a  wife  to  invest  for  her.     He  was  held  a 

2.  Lapse  of  time,  however,  as  in  all  trustee  such  that  the  statute  did  not 
other  cases  in  equity,  will,  under  cer-  run.  Rusling  v,  Rusling,  4a  N.  J.  Eq. 
tain  circumstances,  operate  as  a  bar.  594.  So  where  a  wife  gave  her  hus- 
PuUiam  zk  PuUiam,  10  Fed.  Rep.(Tenn.)  band  money  to  buy  land  for  her  and  he 
23;  Etting  V.  Marx,  4  Fed.  Rep.  (Va.)  bought  in  his  own  name  without  her 
673;  Taylor  7\  Blair,  14  Mo.  437;  Mitch-  knowledge  or  consent.  Milner  v. 
ell  z\  O  Neale,  4  Nev.  504;  Robertson  v,  Hyland,  77  Ind.  458.  Managers  of  a 
Maclin,  3  Hayw.  (Tenn.)  70;  Lupton  v.  savings  bank  are  trustees  as  to  deposi- 
Janney,  13  Pet.  (U.  S.)  381;  Burton  v,  tors,  and  lapse  of  time  more  than  six 
Dickinson,  3  Yerg.  (Tenn.)  112;  Piatt  years  will  not  bar  a  charge  of  mis- 
ZK  Vattier,  9  Pet.  (U.  S.)  416;  Mc-  management.  Williams  t^.  McKay,  40 
Knight  V,  Taylor,  i  How.  (U.  S.)  161;  N.J.  Eq.  189;  Williams  v,  Reilly,4i  N. 
Maxwell  v.  Kennedy,  8  How.  (U.  S.)  J.  Eq.  137.  So  also  of  a  pledgee  of 
210;  Boone  v.  Chiles,  10  Pet.  (U.  S.)  stocks  Cross  v.  Eureka  etc.  Canal  Co., 
177.  73   Cal.   302.     Or  of  one  with  whom 

8.  Speidel  v,  Henrici,  120  U.  S.  377,  money  is  deposited  to  be  kept  until 
86;  Union  Pac.  R.  Co.  v,  Durant,  95  called  for.  Zuck  v.  Culp,  59  Cal.  142. 
".  S.  576.  See  also  Hovenden  v.  Lord  A  county  receives  and  disburses  the 
Annesley,  2  Sch.  &  Lef.  Ch.  607,  where  school  fund  as  trustee  of  a  direct  trust. 
Lord  Rbdbsdalb  says:  "The  posses-  Commrs.  of  Rush  Co.  v.  State,  103 
sion  of  the  trustee  is  the  possession  of  Ind.  497.  And  the  funds  of  a  county 
the  cestui  que  trust;  and  if  the  only  recorder  are  held  in  trust  for  the 
circumstance  is  that  he  does  not  per-  county.  San  Luis  Obispo  Co.  v.  King, 
form  his  trust,  his  possession  operates  69  Cal.  531.  That  there  can  be  an  ex- 
nothing  as  a  bar,  because  his  posses-  press  trust  without  any  writing  or  even 
sion  is  according  to  his  title."  Mc-  words,  see  Banner  v.  Berridge,  18  Ch. 
Carthy  v,  McCarthy,  74  Ala.  546,  553.  Div.  254,  263-4,  quoting  Burdick  v.  Gar- 

4.  In  the  case  of  People  v.  Town  of  rick,  L.  R,,  5  Ch.  233,  239. 
Oran,  121  111.  650,  the  court  says  in  its  6.  Taylor  v,  'Holmes,  14  Fed.  Rep. 
opinion:  **In    Hay  ward  v.    Gunn,  82  (N.  Car.)  498,  ^08;  Matthews  v,  Sim- 
Ill.  385,  this  court  held^  to  exempt  a  mons,     49     Ark.     468;     Newsom     x*. 
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a  concurrent  remedy  at  law  with  a  limitation  which  applies  to 
it.*  Among  instances  of  a  trust  relationship  held  sufficient  while 
it  continues  to  prevent  the  plea  of  the  statute  of  limitations  may 


Commrs.  of  Bartholomew  Co.,  103  Ind*  confitruction,  changed  into  a  trustee.^ 
C26;  Churchman  v.  Indianapolis,  1x0  Price  v.  Mulford,  107  N.  Y.  303.  Or 
Ind.  259;  Helm  v.  Rogers,  81  Ky.  568;  where  one  is  not  actually  trustee  but 
Sanford  v,  Lancaster,  81  Me.  434;  Dole  has  that  character  forced  on  him  by  a 
v.  Wilson,  39  Minn.  330;  Cooper  v.  court  of  equity.  University  v.  State 
Cooper,  61  Miss.  676;  ZoU  v.  Carna-  Nat.  Bank,  96  N.  Car.  2&.  As  in 
han,  83  Mo.  35,  41;  Kirkpatrick  v,  Mc-  Baxter  v,  Moses,  77  Me.  465,  where  di- 
Elroy,  41  N.J.  £q.  539,  551;  McClane  v.  rectors  of  a  corporation  held  corporate 
Shepherd,  6  C.  E.  Green  (N.J.)  76;  property  In  trust  for  creditors.  String- 
Price  v.  Mulford,  107  N.  Y.  303;  Patter-  er's  Case,  4  Ch.  App.  475;  In  r€ 
son  V,  Lilly,  90  N.  Car.  82;  Beard  v.  Alexandra  Palace  Co.,  21  Ch.  Div.  149; 
Stanton,  15  S.  Car.  164;  Peebles  v,  Carrol  v.  Green,  92  U.  S.  509. 
Green,  6  Lea  (Tenn.)  471;  see  Smith  t;.  A  voluntary  grantee  of  property, 
McEIyea,  68  Tex.  70;  Saum  v.  Coffett,  though  by  operation  of  law  a  trustee 
79  Va.  510;  and  cases  in  note  4,  p.  683,  for  the  benefit  of  existing  creditors,  can 
and  note  4,  p.  684.  plead   the  statute.    Laclcard  v.  Nash, 

Compare,  contra^  the  following  from  64  Ala.  385.    So  also  one  who  intrudes 

Otto  V,  Schlapkahl,  57  Iowa  226,  230,  upon  an  infant's  estate  and  becomes 

which  reads  as  if  the   statute  did   not  constructively  his  guardian  or  trustee, 

run  against  implied  trusts  until  a  dis-  Weaver  v.  IJeiman,  52  Md.  708. 

avowal  of  the  trust.    "That  the  statute  1.  In  Kennedy  v,  Baker,  59  Tex.  150, 

of  limitations  will  run  in   favor  of  a  the  court  says  that  the  trust  must  be 

trustee  of  a  resulting  or  constructive  such  as  equity  alone  can  take  cogni- 

trust  from  the  time   he  disavows  the  zance  of.    "If  it  is  a  trust  that  common 

obligation  of  the  trust  and  sets  up  a  law  courts  could  give  relief  the  statute 

claim  in  his    own    right  to  the  trust  will  run,  although  the  party  mav  have 

property  is  well  settled."    Gebhard  v,  sought  his  relief  in  chancery.'*^    The 

Sattler,  40  Iowa  152.  opinion  discusses  the  cases  and  follows 

Cestui  Qii«  Trait  in  FoBiesaion. —  Wingatev.  Wingate,  11  Tex.  ^30;  and 
"Upon  well  settled  principles  of  law  Tinnen  v.  Mebane,  10  Tex.  240. 
the  statute  does  not  begin  to  run  against  So  also  in  Buckingham  v^  Ludlum,  37 
a  cestui  que  trust  in  possession  until  N.  J.  £q.  137,  the  court  says  in  it& 
the  date  of  the  ouster  therefrom,  no  opinion:  "Chancellor  Kent  de- 
matter  whether  the  trust  be  express  or  fined  the  rule  as  follows:  *The  trusts 
implied.''  Sawyer,  J.,  in  Lakin  v.  which  are  not  within  the  statute  are 
Sierra  Buttes  Gold  Mining  Co.,  25  Fed.  those  which  are  the  creatures  of  courts 
Rep.  (Cal.)  337,  347.  of  equity,  and  not  within  the  cognizance 

Initances  of  Implied  Tmsta. — "The  of  a  law  court,  and  that  as  to  those 

plea  of  the  statute  of  limitations  is  a  other  trusts,  which  are  the  ground  of 

good  defence  to  a  suit  in  equity  by  a  an  action  at  law,  the  statute  is,  and  in 

corporation   against    its    directors    for  reason  ought  to  be,  as  much  a  bar  in 

their  misconduct  in  the  management  of  one  court  as  in  the   other.'     Kane   v. 

its  affairs."     Williams  v.  Halliard,  38  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  90, 

N.  T.  Eq.  373,  378;  Spering's  Appeal,  113;"  Williams  v.  Halliard,  38   N.  J. 

71  Pa.  St.  II.     That  it  is  otherwise  as  Eq.  373. 

to    managers    of  a  savings  bank,  see  See  also  the  quotation  from  People  v, 

Williams  v,  McKay,  40  N.  J.  Eq.  189,  Town  of  bran,  121  ID.  650;  note  4,  p. 

note  4,  p.  684.  684;  Newson  v.  Bartholomew  County 

A  solicitor,  investing  money   for   a  Commrs.,    103    Ind.    526;    Peebles    v. 

client  on  bond  and  mortgage  does  not  Green,  6  Lea  (Tenn.)  471 ;  Clay  v.  Clay, 

act  as  a  trustee  if  the  client  approves  of  7  Bush  ( Ky.)  95. 

the  security,  and  an  action  for  negli-  MlMlaaippi. — In   Mississippi,  no  dis* 

gence  is  barred  after  six  years.    Dooby  tinctfon  is  made  as  to  express  and  im- 

V.  Watson,  39  Ch.  Div.  178.  plied  trusts,  but  by  §  2696  of  its  code 

The    statute    is  available  as    a  bar  the  statute  of  limitations  applies  only 

"when  one  receives  money  in  his  own  to  trusts  "not  cognizable  by  the  courts 

right  and  is  afterwards,  by  evidence  or  of  common  law.*' 
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be  mentioned  executors,* 

1.  Executors  are  express  trustees  and  claims  in  question  upon  petition  of  the 

general  statutes  of  limitation  cannot  same  parties  who  were  seeking  to  set 
e  pleaded  by  them.  Pulliam  v,  Pul*  up  the  statute, 
liam,  10  Fed.  Rep.  (Tenn.)  23;  Taylor  The  statute  will  run  in  favor  of  an 
V.  Benham,  5  How.  (U.  S.)  233,  276;  executor  de  son  tort,  Boyd  v.  Liee,  la 
Amos  V,  Campbell,  o  Fla.  187;  Smith  Lea  (Tenn.)  77.  Compare  Johnson  v. 
V.  Smith,  7  Md.  55;  Knight  v.  Brawner,  Smith,  27  Mo.  591  (euardian). 
14  Md.  i;  Ward  v,  Reeder,  2  H.  &  M.  Legftoidi.— **The  plea  of  the  statute  of 
(Md.)  154;  Picot  V.  Bates,  39  Mo.  292;  limitations  to  an  ordinary  action  of  a 
Decouche  v,  Savetler,  3  Johns.  Ch.  (N.  legacy  has  never  been  known.  It  has 
Y.)  190,  215,  222;  Arden  v.  Arden,  i  long  been  a  settled  principle  that  the 
Johns.  Ch.  (N.  Y.)  314;  Wallis  v.  statute  does  not  apply  in  such  a  case." 
Cowell,  3  Ired.  Law  (N.  Car.)  323;  Angell  on  Lim.  (5th  ed.),  ^  90;  Mill- 
Bailey  V,  Shannonhouse,  i  Dev.  Eq.  ington  v.  Hill,  47  Ark.  301 ;  Perkins  v. 
(N.  CSar.)  4x6;  Grant  v,  Hughes,  94  N.  Cartmell,  4  Harr.  (Del.)  270;  Allen  v. 
Car.  231;  Norris's  Appeal,  71  Pa.  St.  Edwards,  136  Mass.  138;  Kent  t'.  Dun- 
106;  Dillebaugh's  Estate,  4  Whart.  (Pa.)  ham,  106  Mass.  586;  McCraw  v.  Flem- 
177;  Laflferty  t;.Turley,3  Sneed  (Tenn.)  ing,  5  Ired.  Eq.  (N.  Car.)  348;  Salter  v. 
157;  Carr  t^.  Lowe,7  Heisk.  (Tenn.)  85;  Blount,  2  Dev.  &  Bat.  ^.  (N.  Car.) 
Scott  V.  Jones,  4  CI.  &  F.  382;  Proud  218;  see  Wallis  v,  Cowell,  3  Ired.  (N. 
V,  Proud,  32  Beav.  324.  Lapse  of  time,  Car.)  323;  Hedges  v,  Norris,  32  N.  J. 
however,  as  in  all  other  cases  in  equity,  Eq.  192,  with  foot  note  giving  numer- 
will,  under  certain  circumstances,  ous  authorities;  Norris^s  Appeal,  71  Pa. 
operate  as  a  bar.  Pulliam  v.  Pulliam,  St.  106;  Durdon  v,  Gaskill,  2  Yeates 
10  Fed.  Rep.  23,  and  cases;  Lupton  v,  (Pa.)  268;  Doebler  v.  Snavely,  5  Watts. 
Janney,  13  Pet.  (U.  S.)  381.  (Pa.)  225;  Thompson  v,  McGaw,  2 
In  York's  Appeal,  110  Pa.  St.  69,  Watts  (Pa.)  161;  Strohm*s  Appeal,  23 
there  is  a  careful  and  elaborate  discus-  Pa.  St.  351;  Irby  v.  McCrae,  4  Dessaus. 
sion  of  this  subject,  and  the  court  holds,  (S.  Car.)  422.  See  Saxton  v.  Barks - 
overruling  previous  decisions,  that  in  dale,  4  Dessaus.  (S.  Car.)  522;  Mc- 
relationto  creditors  an  executor  is  not  Donald  f.  McDonald,  8  Yerg.  (Tenn.) 
such  a  trustee  as  to  prevent  him  from  144;  Cartwright  v.  Cartwright,  4  Hayw. 
pleading  the  statute  when  a  claim  is  (Tenn.)  135.  Compare  Alvis  v, 
presented  after  six  years.  The  follow-  Oglesby,  87  Tenn.  172;  Lafferty  v. 
ing  sentences  from  the  opinion,  by  Turley,  3  Sneed  (Tenn.)  157;  Tinnen 
Mr.  Justice  Paxson,  will  show  the  v,  Mebane,  10  Tex.  246;  Sparhawk  v. 
nature  of  the  argument:  "An  executor  Buell,  9  Vt.  41;  Nelson  v.  Cornwell,  11 
or  administrator  is  certainly  a  trustee.  Gratt.  ( Va.)  724;  Winston  v.  Street,  2 
We  may  concede  that  when  the  cred-  Pat.  &  Heath.  (Va.)  169. 
itor  has  established  his  claim  against  In  England,  by  Stat.  3  &  4  Wm.  IV, 
the  estate  it  cannot  be  defeated  by  the  ch.  27,  §  40,  legacies  are  barred  in 
statute  or  any  analogy  to  it."     Page  74.  twenty  years. 

As  between  the  executor  and  next  of  Hew  Tork. — In   New  Tork  there  is 

kin  and  legatees  '*there  is  a  trust  pure  an  action  at  law  to  recover  a  legacy, 

and  simple.    No  relation  of  debtor  and  and  as  there  is  concurrent  jurisdiction 

creditor  existed  or  can  exist  in   such  the  statutory  limitation  is  applied  to 

cases.    But  in  the  case  of  creditors,  the  suits  in  equity.    Kane  v,  Bloodgood,  7 

ordinary  relation  of  debtor  and  creditor  Johns.  Ch.  (N.  Y.)  90;  American  Bible 

existed  at  the  time  of  the  death  of  the  Soc.  v,  Hebard,  51  Barb.  (N.  Y.)  552; 

testator,  and    it   continues    after    that  41  N.  Y.  6iq;  Smith  v.  Remington,  42 
event,"     p.    80.      "If    the    statute    of    Barb.  (N.  Y.)  7c;  McCartee  v.  Camel, 

limitations  be  necessary  to  protect  the  i  Barb.  Ch.  (N.  Y.)  455;  DeGrofrv. 

living  from  stale  claims  how  much  more  Terpenning,    14  Hun     (N.     Y.)    301; 

so  is  it  to  protect  the  estates  of  the  Loder  v,  Hatfield,  4  Hun  (N.  Y.)  36; 

dead,"    p.  83.     In   McWilliam's    Ap-  Souza  v,  DeMeyer,  2  Paige  Ch.   (N. 

peal,  117  Pa.  St.  iii,  the  decision  in  Y.)  574;  Butler  ».  Johnson,  11 1  N.  Y. 

York's    Appeal    is    held   inapplicable  204.    To  the  same  effect  are  Young  v» 

where  the  terms  of  the  will  clearly  con-  Cook,  30  Miss.  320;  Nolasco  v.  Lurtz, 

templated  more  than  six  years'  time  for  13  La.  An.  100;  Roberts  v.  Roberts,  34 

creditors,  and  where  money  had  already  Miss.  322;  Pratt  v,  Northam,  5  Mason 

been  set  apart  for  the  payment  of  the  (U.  S.)  95;  Phares  r.  Walters,  6  Iowa 
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guardians,*  partners,*  tenants  in  common,'  and  husband  and  wife.* 
The  question  must  arise  between  the  trustee  and  the  cestui  que 
trust,^  and  must  concern  matters  connected  with  the  trust  rela- 
tion* 

io6.    See  Dugan   v.  Gittings,  3  Gill  eludes  even  the  existence  of  outstand- 

(Md.)   138;  Young  V,  Mackall,  3  Md.  ing  claims  due  to  or  from  the  firm.    On 

Ch.  398.  this  point  see  also  Hammond  v.  Ham- 

The  statute  will  run  afler  a  disavowal  mond,  20  Ga.  556;  Jordan  v.  Miller,  7c 

of  the  trust  relationship  by  the  ezecu-  Va.  442;  Brown  v.  Agnew,  6  Watts  & 

tor.     Bonner  v.  Young,  68   Ala.  35;  S.  (Pa.)  2^5.  That  the  statute  of  limita- 

Robson  V.  Jones,  27  Ga.  266;  Coleman  tions  can  bar  an  action  for  an  account 

V,  Davis,  2  Strobh.  (S.  Car.)  334;  Lewis  between   partners,    see   also   Arnett  v, 

V.  Castleman,  27  Tex.  407.     And  a  re-  Finney,  41  N.  J.  Eq.  147;  and  numer- 

buttable  presumption  of  payment  may  ous  cases  cited  in  the  foot  note  to  that 

arise    from    long   delay.    Peacock    v,  case.     Also  Buckingham   v.  Ludlum, 

Newbold,    3    Green  Ch.    (N.  J.)   61;  37  N.J.  Eq.  137,  150;   Wells  v.  Brown, 

Thompson  v,  McGraw,  2  Watts  (Pa.)  63  Ala.  161. 

161;  Higgins  V.  Crawford,  2  Ves.  Jr.  8.  Tenants  In  Oommon. — Dugan  v, 
572;  Jones  V.  Turberville,  2  Ves.  Jr.  11;  FoUett,  100  111.  581;  Miller  v.  Miller,  7 
Wood  on  Lims.  (ist  ed.),  §  199,  p.  410,  Pick.  (Mass.)  133;  Jolly  v.  Bryan,  86 
note  4.  Or  from  permitting  the  assets  N.  Car.  457.  See  Northrop  v.  Mar- 
to  be  distributed  without  claiming  the  quam,  10  Oreg.  173.  An  ouster  will 
l^acy.  Skinner  v.  Skinner,  1  J.  J.  start  the  statute.  Nicoll  v.  Scott,  99 
Marsh.  (Ky.)  594;   Andrews  v.  Spar-  111.  529. 

hawk,  13  Pick.  (Mass.)  393;  Kingman  4.  See  cases  in  note  4,  p.  6S4,  and  also 

V,  Kingman,  i2X   Mass.  249;  Sager  v.  Ill,  i,  (1)  and  (/). 

Warley,  Rice  Ch.  (S.  Car.)  26;Carr  v.  B.  People  v.  Town  of  Oran,  121  III. 

Chapman,  5  Leigh  (Va.)  164;  Hayes  650  (quoted  note  4,  p.  684). 

V.  Goode,  7  Leigh  (Va.)  452;  Higgins  ^^Though  the  statute  does  not  ordi- 

V.  Crawford,  2  Ves.  Jr.  572.  narily  run  against  cestuis  que  trustent 

When  all  the  trusts  of  a  will  have  in  favor  of  a  trustee  it  will  run  against 

been  executed  except  the  application  of  them  in  favor  of  a  purchaser  of  the  trust 

assets  in  executor's  hands  to  payment  estate.    2  Perry  on  Trusts    (2nd  ed.)* 

of  legacies,  the  right  of  the  legatees  ac-  ^§  860,  865."     Post  &  Post,  Petitioners, 

crues  and   the  statute  begins  to   run.  13  R.  I.  495,  500. 

State  V,  Grigsby,  92  Mo.  419.  Where  there  is  a  trustee  competent 

1.  Taylor  v,  Kilgore,  33  Ala.  214;  to  sue  and  protect  the  trust  estate  limi- 
State  V.  Hoshaw,  86  Mo.  193;  Mathes  tations  run  in  favor  of  a  stranger  to  the 
x;.  Bennett,  21  N.  H.  204;  Marlow  v,  trust,  even  though  the  cestui  que  trust 
Lacy,  68  Tex.  154;  Parish  v,  Alston,  65  may  be  an  infant.  Weaver  v.  Leiman, 
Tex.  194;  Kimball  v.  Ives,  17  Vt.  430.  52  Md.  708. 

2.  Partnen — (See  title,  Partner-  Between  Oestuls  Qne  Tnutont. — 
SHIP).  '^Partners  stand  in  relation  of  Cestuis  que  trustent  cannot  set  up  the 
trustee  to  each  other,  and  something  statute  of  limitations  against  each  other, 
must  be  done  to  render  that  relation  unless  the  trustee  himself  could  make 
adversarv  and  put  the  statute  in  mo-  this  defence  against  the  cestui  que 
tion."  Kencher  v,  Anderson,  95  N.  trust,  Lewis  v.  Ford,  67  Ala.  143. 
Car.  208.  The  statute  of  limitations  Bzecntor of  Trustee. — ^That  the  exec- 
does  not  run  against  an  account  be-  utor  of  a  guardian  is  in  the  same  posi- 
tween  partners  until  the  partnership  tion  as  the  guardian  and  cannot  plead 
relation  has  ceased  to  exist.  Askew  v.  the  statute,  see  Bloxham  v.  Hooker's 
Springer,  ixi  111.  662;  Home  v.  Ingra-  Exrs.,  19  Fla.  163. 

ham,  125  111.  198;  and  the  partnership  Agent  of  Trustee. — In  the  case  oi  In 

accounts  have  been  settled.    Holloway  re  Bell,  34  Ch.  Div.  462,  an   agent  re- 

V,    Turner,    61    Md.    217;  Prentice  v,  ceived  money  from  his  principal  with 

Elliott,  72  Ga.  154;  Boggs  v.  Johnson,  full  knowledge  that  the  latter  was  an 

26  W.  Va.  821.    According  to  Sandy  v,  express  trustee.     It  was  held  on   the 

Randall,  20  W.  Va.  244,  and  Foster  v.  authority  of  Burdick  v.  Garrick,  L.  R., 

Rison,  17  Gratt.  (Va.)  321,  the  statute  5  Ch.  233,  that  the  statute  would  not 

runs  from  the  ^'cessation  of  partnership  run  in  /avor  of  the  agent, 

dealings/'  and  the  word  "dealings"  in-  6.  The  bar  of  the  statute  will  apply 
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{b)  And    Until  the   Trust   Is  Disavowed.— When    the 

trust  relation  no  longer  exists,  either  through  the  expiration  of 
the  trust  or  through  an  open  disavowal  of  the  trust  by  the  trustee, 
the  possession  of  the  trustee  cannot  be  considered  the  possession 
of  the  cestui  que  trust,  and  the  reason  for  the  exemption  from  the 
statute  ceases.*  This  disavowal  may  be  either  by  express  renun- 
ciation or  by  acts  inconsistent  with  the  trust,*  but  in  either  case 
the  statute  of  limitations  will  run  in  equity  only  from  the  time 
when  the  trust  ceases  or  is  repudiated,  and  the  repudiation  is 
brought  home  to  the  knowledge  of  the  cestui  que  trusts 

m  Statutes  of  LnaTATioir— 1.  In  aeneral->(^)  Must  be 
Carefully  Distinguished  from  Special  Limitations  Re- 

to  all  items   not  connected   with  the  629  (sale  of  trust  property);  Robson  r. 

trust    relations     between    the    parties.  Tones,    27    Ga.    266;     McGaughey    v, 

Butler  V.  Austin,  64  Cal.  3.  Brown,  46  Ark.  25. 

1.  Speidel  v,  Henrici,  120  U.  S.  377;  In  Mabie  v,  Bailey,  95  N.  Y.  206,  it 
Bacon  v.  Rives,  106  U.  S.  99;  Willison  was  held  that  the  withdrawal  from  a 
X).  Watkins,  3  Pet.  (U.  S.)  43,  52;  savings  bank  of  alleged  trust  funds 
Boone  v.  Chiles,  10  Pet.  (U.S.)  177,  would  not  be  held  to  be  made  in  hostil- 
223;  Seymour  v.  Freer,  8  Wall.  (U.  S.)  ity  to  the  trust.  "There  is  no  evidence 
202,  210;  Holt  V.  Wilson,  75  Ala.  c8;  that  he  ever  repudiated  the  trust,  and 
Lucas  V.  Daniels,  3^,  Ala.  188;  Mc-  no  presumption  that  he  did  so  can  be 
Gaughey  v.  Brown,  40  Ark.  25;  Broder  indulged  to  let  in  the  defence  of  the 
V.  Conklin,  77   Cal.  330;    Perkins  v,  statute  of  limitations.'* 

Cartmell,    4   Harr.    (Del.)    270;    Mc-        In  Wright  v.  Cain,  93  N.  Car.  296,  it 

Callam  v.  Carswell,  75  Ga.  25;  Robson  is  held  that  where  there  is  an  express 

7'.  Jones,  27  Ga.  266;    Home  v.  Ingra-  trust  the  statute  of  limitations  will  run 

ham,  125  111.  198;  Thomas  v.   Merry,  only  after  a  demand  has  been  made  to 

X13  Ind.  83;  Langesdale  v.  Woollen,  99  execute  it. 

Ind.  575;  Hileman  v.  Hileman.  85  IncL        3.  Philippi  v,  Philippe,  115  U.  S.  151; 

i;    Milner    v    Hyland,    77    Ind.    458;  Bacon  i;.  Rives,  106  U.  S.  99;  Robinson 

Albert  v.  State,  65  Ind.  413;  Cunning-  v.  Hook,  4  Mason  (U.  S.)  152;  Holt  v, 

ham  V.  McKindley,  22  Ind.  149;  Reihlv.  Wilson,  75  Ala.  58;  McCarthy  xk  Mc- 

Likowski,    13    Kan.    515;      Horgis    v.  Carthy,  74  Ala.  J46;   Hastie  v.  Aiken, 

Sewell,  87  Ky.63;  McGuire  v.  Linneus,  67  Ala.  313;  McGaurfiey  v.  Brown,  46 

74  Me.  344;   Green  t;.  Johnson,  3  G.  &  Ark.   2c;;  Jones   v.   Throckmorton,  57 

J.    (Md.)     389;     Merriam  v.  Hassam,  Cal.  36S;    Pace   v.  Payne,   73   Ga.  670; 

14  Allen  (Mass.)    516,  522;  Farnam  v,  Keaton  r.  Greenwood,  8Ga.  97;  Ward 

Brooks, 9 Pick.  (Mass.)  212;  Westbrook  v.  Harvey,  11 1  Ind.  471.  Compare  Stil- 

V,  Munger,  61   Miss.  329;    Murdock  v.  well  xk  Leavy,  84  Ky.379,  385;  Haskell 

Hughes,     15      Miss.     219;     Smith    v.  v.  Harvey,  74  Me.  194;   Hill  v.  Bailey, 

Ricords,    ^2   Mo.  581;    Kane  t;.  Blood-  8  Mo.  App.  85;  Roberts  t'.  Berdell,  61 

good,   7  Johns.   Ch.    (N.  Y.)   90;  De-  Barb.    (N.  Y.)   37;    Williams  v.   First 

couche   V.   Savetier,  3  Johns.  Ch.  (N.  Presb.  Soc,  i  Ohio  St.  478;  Houscal  v. 

Y.)  216;  Patterson  V.  Lilly,  90  N.  Car.  Gibbs,    i    Bailey    (S.   Car.)    Eq.  482; 

82;   Wright  V.  Cain,  93  N.  Car.  296;  Moffatt  v.  Buchanan,  11  Humph. (Tenn.) 

Pipher  v.  Lodge,  4  S.  &  R.  (Pa.)  310;  369;  Leach  v.  Wilson  County,  68  Tex. 

Roberts  v.  Johns,  24  S.  Car.  580;  Starke  353;  Grumbles   v.  Grumbles,   17  Tex. 

V.  Starke,  3  Rich.  (S.  Car.)  438;  Rucker  472:  Jones  v.  Lemon,  26  W.  Va.  629; 

V.  Dailey,    66  Tex.    284;    Neyland  v.  Wood  on  Limitations,  §  212. 
Bendy,  6^  Tex.  711;   White  i;.*Leavitt,         In  Holt  v,  Wilson,  75  Ala.  58,  supra^ 

20  Tex.  703;   Andrews   v,   Smithwick,  it  is  said  that  the  disavowal  must  be 

20  Tex.  1 1 1 ;   Bostwick   t».  Dickson,  65  "brought  home  to  the  knowledge  of  the 

Wis.   593.     See   also  the   cases  under  beneficiary   with    unquestionable    cer- 

note  3,  infra.  tainty,"  and  in  McCarthy  v.  McCarthy, 

2.  As  to  the  means  by  which  a  trustee  74  Ala.  546,  supra^  the  record  of  a  deed 
can  put  the  statute  in  operation  in  his  was  held  under  the  circumstances  not 
favor,  see  Jones  v.  Lemon,  26  W.  Va.  to  amount  to  constructive  notice. 
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STRICTING  A  STATUTORY  RIGHT,  OR  LIMITATIONS  BY  EXPRESS 

Contract, — It  is  necessary,  at  the  outset,  to  distinguish  carefully 
the  difference  between  pure  statutes  of  limitation  and  other 
special  limitations  which  are  similar  but  have  widely  different 
qualities.  Where  time  is  of  the  essence  of  the  right  created,  and 
the  limitation  is  an  inherent  part  of  the  statute  or  agreement 
under  which  the  right  in  question  arises,  so  that  there  is  no  right 
of  action  independent  of  the  limitation,  a  number  of  the  leading 
principles  which  apply  to  pure  statutes  of  limitation  are  inappli- 
cable.* 

Such  special  limitations  extinguish  the  right  rather  than  affect 
the  remedy.     They  are,  therefore,  as  valid  everywhere  as  at  the 

1.  In  The  Harrisburg,  119  U.  S.  199,  of  the  testator  or  intestate,  else  the  right 
a  bill  in  admiralty  in  rem  was  brought  of  action  will  be  lost.  It  must  be  ae- 
on account  of  a  death  caused  by  a  col- .  cepted  in  all  respects  as  the  statute 
Usion  which  was  due  to  the  negligence  gives  it.  Why  the  action  was  not 
of  a  Pennsylvania  steamer  in  Massa-  brought  within  the  time  does  not  appear, 
chusetts  waters.  The  statutes  of  both  but  any  explanation  in  that  respect 
Pennsylvania  and  Massachusetts  gave  would  be  unavailing." 
a  remedy  if  suit  was  brought  within  one  In  Finnell  v.  Southern  Kansas  R., 
year.  Mr.  Chief  Justice  Waite  said,  33  Fed.  Rep.  (Mo.)  427,  the  court 
in  delivering  the  opinion  of  the  court,  says:  "There  is  also  another  class  of 
p.  214:  **The  statutes  create  a  new  legal  cases  in  which  a  cause  of  action  which 
liability  with  a  right  to  a  suit  for  its  does  not  eidst  at  common  law  is  created 
enforcement  provided  the  suit  is  by  the  laws  of  a  State.  Causes  of  ac- 
brought  within  twelve  months,  and  not  tion  of  that  character  only  exist  in  the 
otherwise.  The  time  within  which  the  manner  and  form,  and  for  the  length  of 
suit  must  be  brought  operates  as  a  limi-  time  prescribed  by  the  statutes  of  the 
tation  of  the  liability  itself  as  created,  State  which  created  them,  and  if  suit  is 
and  not  of  the  remedy  alone.  It  is  a  brought  on  such  causes  of  action  in  a 
condition  attached  to  the  right  to  sue  at  foreign  jurisdiction  the  limitation  act 
all.  No  one  will  pretend  that  the  suit  of  the  State  which  created  the  cause  of 
in  Pennsylvania  or  the  indictment  in  action  may,  of  course,  be  pleaded. 
Massachusetts  could  be  maintained  if  Boyd  v,  Clark,  8  Fed.  Rep.  849.  The 
brought  or  found  after  the  expiration  of  rule  is  different  however,  with  respect' 
the  year,  and  it  would  seem  to  be  clear  to  actions  given  by  the  common 
that  if  the  admiralty  adopts  the  statute  law.*' 

as  a  rule  of  right  to  be  administered  it  Hudson    v.    Bishop,    3a    Fed.    Rep. 

must  take  the  right  subject  to  the  limi-  (Iowa)  519,  holds  that  a  guardian  receiv- 

tations  which  have  been  made  a  part  of  ing  propertv  has  no  vested  interest  in 

its  existence.    Time  has  been  made  of  anypaxticularperiodoflimitation8,buta 

the  essence  of  the  right,  and  the  right  is  surety  signing  a  statutory  bond  enters 

lost  if  the  time  is  disregarded.    The  lia-  into  the  obligation  of  the  bond  given 

bility  and  the  remedy  are  created  by  under  the  statute  and  has  a  substantial 

the  same  statutes,  and  the  limitations  right  to  the  limitations  placed  on  the 

of  the   remedy    are    therefore    to    be  liability  he  assumes.    **The  statute  of 

treated  as  limitations  of  the  right."  Wisconsin  does  not  give  to  the  wards 

In  Taylor  v.  Cranberry  Iron  Co.,  an  unlimited  right  of  action  against  the 

94    N.    Car.    525,    the    court    said  as  sureties  on  the  bond.    It  creates  a  lim- 

to    ^    1498   of    the     North     Carolina  Ited  right  of  action."    See  also  Hudson 

Code,    which     gives    an    action    for  v.  Bishop,  35  Fed.  Rep.  (Iowa)  820. 

damages    for   an    Injury    resulting    in  "When  a  statute  creates  a  new  right 

death,  to  be  brought  within  one  3'ear  or  liability  and  gives  a  specific  remedy 

after  the  death:    "This  is  not  strictly  a  the  remedy  given  is  exclusive."  ** Where 

statute  of  limitation.    It  gives  a  right  of  the  statute  provides  a  new  remedy  for 

action  that  would  not  oSierwise  exist,  an  existing  common  law  right  or  lia- 

and  the  action  to  enforce  it  must  be  bility  then  the  new  remedy  is  cumu- 

brought  within  one  year  after  the  death  lative  only."    Smith  v,  Tnpp,  14  R.  I. 
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place  of  contract,*  and  are  not  considered  to  be  waived  if  not 
pleaded.*  They  are  not  subject  to  the  exemptions  that  affect 
statutes  of  limitation,  and  no  disability  can  toll  them,*  or  even 
fraud* 

Where,  however,  as  in  the  case  of  special  limitations  incorpo- 
rated in  contracts  of  insurance,  or  in  any  other  special  limitation 
adopted  by  the  agreement  of  the  parties,  the  time  limit  is  not  a 
statutory  restriction  of  a  right  conferred,  but  is  a  voluntary  ar- 
rangement, its  operation  is  not  so  peremptory,  and  either  party 
may  waive  the  limitation  in  favor  of  the  other,  or  may  be  pre- 
cluded from  pleading  it  by  his  own  conduct.  Such  agreements, 
substituting  a  different  period  of  limitation  for  that  given  by  the 
statute,  are  especially  common  in  contracts  of  insurance.  That 
such  agreements  are  valid,  and  subject  to  different  rules  from 
statutes  of  limitation,  see  Insurance.® 

112  (condemnation  of  land).     Wood  on  realty  conclusive  after  five  years  was 

Limitations  (ist  ed),  ^  i.  held  not  a  statute  of  limitations.    "It  is 

1.  Finnell    v.   Southern   Kansas   R.  not  to  be  regarded  simply  as  a  statute 

Co.,  33   Fed.  Rep.  (Mo.)  427,  quoted  of   limitations;     .     .    .  *^it  affects    the 

note  I,  p.  680;   Hudson  v.  Bishop,  35  title  to  land  and  not  merely  the  remedy 

Fed.  Rep.   (Iowa)   820,  quoted  note  5,  for  its  recovery,"  and  *4s  conclusive  on 

infra;    Boyd    v.   Clark,  2   Fed.   Rep.  all    persons,    whether    infants,   femes 

(Mich.)  849;   3  Am.  &  Eng.  Encyc.  of  coverts,  persons  non  compotes  mentis. 

Law  583;  Eastwood  v.  Kennedy,  44  Md.  or  not,  unless  contested  as  directed." 

563;     Halsey   v.    McLean,    12    Allen  4.  Upton  r.  McLaughlin,  105  U.  S. 

(Mass.)  439;  Boker  v,  Stonebraker,  36  640,  considers  §  5057  U.  S.  Rev.  Stats., 

Mo.  338;   Huber  v,  Steiner,  2  Bing.  N.  which  limits  suits  by  or  against  an  as- 

C.    202;     Pittsburg    etc.     R.    Co.    v,  signee  in  bankruptcy  to  two  years  after 

Hine,   25    Ohio    St.    629.       Compare  the    cause    of    action  accrued   for  or 

Hartman  v.    Fishback,   18  Fed.   Rep.  against  such  assignee.    The  court  be- 

(Wis.)   291,  2^  and   note;   Krogg  v,  low  held  it  an  absolute  jurisdictional 

Atlantic  etc.  R.  Co.,  77  Ga.  202.  limitation,  so  that  after  two  years  the 

3.  In  Cooper  v.  Lyons,  9  Lea  (Tenn.)  office  of  assignee  for  the  purpose  of  any 

596,  delay  caused  by  an  administrator's  suit  must  be  regarded   as  having  ex- 

bwn  request  was  held  not  to  affect  the  pired.     This  was   held   error,  and   the 

bar  of  a  statute  limiting  suits  brought  statute  was  pronounced  a    statute    of 

against  him  to  seven  years.    The  court  limitations,  so  that  the  rule  was  appli- 

says:    ^^The  statute  (Code,  §  2786)  is  a  cable  that  the  plaintiff's  fraud  kept  the 

positive  prescription,  which  not  only  statute   from   running  until  the  fraud 

affects  the  remedy,  but  extinguishes  the  was  discovered. 

right     .    .    .     Even  the  State  is  bound  A  bill  to  contest  the    validity  of  a 

by  the  statute,  because,  as  was  well  said  '  will  must  be  brought  within  the  pre- 

by  Hammond,  U.  S.  Dist.  J.,in  Pulliam  scribed  three  years*  term,  although  its 

V.  Pulliam,  10  Fed.  Rep.  76,  it  is  some-  invalidit}*   was  fraudulently  concealed, 

thing  more  than  a  statute  of  limita-  Luther  v.  Luther,  122  111.  558. 

tions;  it  constitutes  a  rule  of  property.  6.   Vette  v.  Clinton  Fire   Ins.   Co., 

State  V.  Crutcher,  2  Swan  (Tenn.)  504.  30  Fed.  Rep.  (Mo.)  668. 

Such  a  statute,  all  our  authorities  agree,  '*In  many  policies  of  insurance  it  is 

need  not  be  pleaded.    The  question  is  provided  that  no  action  can  be  main- 

not  one  of  remedy  but  of  title.     Kegler  tained  thereon  unless  brought  within  a 

V,  Miles,  M.  &  Y.  (Tenn.)  426;  Bomar  year,  or  other  fixed  time,  from  the  date 

V,  Hagler,  7  Lea  (Tenn.)  8c,  89."  of  loss,  and  such  provision  is  sustained. 

8.  Taylor  v.  Cranberry  Iron  Co.,  94  Riddlesbarger  v.  Hartford  Ins.  Co.,  7 

N.  Car.    525,    quoted  note    i,  p.  68(9;  Wall.  (U.  §.)  386;  Carter  t^.  Humboldt 

Suggs  V.  Insurance  Co.,  71  Tex.  579  Fire  Insurance  Co.,  12  Iowa  287.    If 

(infiTncy ) .  valid  at  place  of  contract,  such  provision 

In  Cochran  v.  Young,  10^  Pa.   St.  is     valid     everywhere."      Hudson     v. 

333*  an  act  making  probate  of  a  will  of  Bishop,  32  Fed.  Rep.  (Iowa)  519. 
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{b)  In  General;  Construction,  Operation,  etc. — There 

are  several  general  principles  relating  to  statutes  of  limitation 
which  can  best  be  noted  in  a  preliminary  section.  That  pure 
statutes  of  limitation  are  no  part  of  a  contract,  but  concern  only 
the  form  and  time  for  the  remedy  for  a  breach  of  it,*  is  an  ele- 
mentary principle  which  underlies  all  the  law  of  this  subject,  and 
will  be  found  repeated  under  various  headings.  Statutes  of 
limitation  affect  actions  only,  not  defences ;  *  and  "  if  a  party 
has  a  right  to  several  actions,  one  is  not  necessarily  barred  be- 
<:ause  the  others  are  ;  "  *  but  neither  plaintiff  nor  defendant  wjU 
be  allowed  to  thwart  the  **  beneficent  and  healthful  effect  of  a 
statute  of  repose**  by  any**  mere  strategy  of  legal  proceeding."* 

The  presumption  is  that  a  statute  of  limitations  is  not  retro- 
active.* 

Where  English  statutes  nave  been  adopted,  the  settled  con- 
struction of  those  statutes  by  courts  of  law  is  also  adopted.®   As 

**Of  course  if  a  contract  is  written  In  Kansas.,  action  on  a  sherifTs  bond 

out,  and  a  special  limitation  contained  "can  onlj  be  brought  within  five  years 

In  it,  as  is  found  in  insurance  contracts,  after  the  cause  of  action  shall  have  ac- 

such  limitation    is    recognized    everj-  crued."     In  Ryus  v.  Gruble,  31   Kan. 

where,  no  matter  what  the  general  law  767,   it  was   held  that  such   a  statute 

of  limitation   of  the  forum   may   be."  does    not    suspend    the    operation    of 

Hudson  V.  Bishop,  35  Fed.  Rep.  ^owa)  other  statutes  of  limitation,  and  that 

^20.  action  on  the  bond  may  be  barred  in  less 

May  on  Insurance  (xst  ed.),   4§  478  than  five  years. 

to  480.      No  new  promise  or  ackhowl-  4.  Glenn  v.   Priest,    38    Fed.    Rep. 

•edgment    will  revive  such   a  contract  (Mo.)  907;   Glenn  v.  Dorsheimer,    33 

after    the    term   has   run.    Wood   on  Fed.  Rep.  (Mo.)  695. 

Limitations  (ist  ed.),  ^§  42,  43.  An  auditor's  bond  was  sued  on  as  a 

1.  Waterman  v,  Sprague  Mfg.  Co.,  mere  contract,  not  as  a  bond.  It  was 
35  Conn.  554,  576.  held  impossible  thus  to  anticipate  and 

2.  "Actions  are  barred,  but  defences  avoid  the  statute  by  resort  to  the  dual 
are  not.  A  person  who  is  sued  upon  a  character  of  the  instrument  State  v, 
contract  may  show  that  it   was  pro-  Foulks,  83  Ind.  374. 

•cured   by    fraud,  although  more   than        5.   "Statutes  of  limitation,  affecting 

six  years  elapsed  before  the  action  on  only  the  remedy,  constitute  no  excep- 

the  contract  was  instituted  and  the  de-  tion  to  the  general  rule  that  laws  oper- 

fence   interposed.     We   speak  now  of  ate  only  upon  matters  which  arise  after 

pure  defences,  and   not  as  to  matters  their    passage,  unless    they  otherwise 

which  may  be  relied  upon  as  forming  a  expressly  declare.**     State  v,  Pinckney, 

foundation  for  a  counter  claim  or  cross  22  S.  Car.  484,  504;  Nichols  v,  Briggs, 

•complaint."    Robinson    v.    Glass,   94  18  S.  Car.  473;  rowers  v.  City  of  St. 

Ind.  211,  216.  Paul,  36  Minn.  87, 89;  Savrc  v,  Wisner, 

3.  Jackson  v.    Holbrook,  36    Minn.  8  Wend.  (N.  Y.)  661;  King  v,  Tirrell, 


6^1 ;  Christy  v,  Farlin,  40  Mich.  310;  Raub,  12  S.  &  R.  (Pa.)  330;  Paddleford 

Martin  v.  Mayor  of  Brooklyn,  i   Hul  v.  Dunn,   14  Mo.   517;   Thompson  v. 

<N.   Y.)  545;    Power    v.  Telford,  60  Alexander,  11  111.  54;  Fiske  v.  Briggs, 

Miss.  195.  6   R.    I.    557.     Compare  Duncan    v. 

In  a  case  of  conversion  the  plaintiff  Coble,  33  Minn.  460. 
may  waive  the  tort  and  sue  in  contract  This  subject  is  more  fully  treated  un- 
for  the  value  of  the  article  converted,  der  the  heading  Chanob  of  Limita- 
«lthough  by  lapse  of  time  the  title  to  it  tion,  III,  i,  (/ ). 
has  already  become  vested  in  the  6.  "It  is  a  received  canon  of  con- 
wrongdoer.  McCombs  V,  Guild,  9  Lea  struction,  acquiesced  in  by  this  court, 
<Tenn.)  81.  That  where  English  statutes,  such,  for 
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to  the  authority  in  the  federal  courts  of  the  construction  given 
to  statutes  of  limitation  by  State  courts,  see  the  heading,  Plead- 
ING,  Practice,  etc.,  Ill,  ii.* 

{c)  How  Regarded  as  a  Defence. — It  is  important  to  keep 
clearly  in  mind  the  double  aspect  of  statutes  of  limitation,  first, 
as  an  obstacle  to  just  claims,  and,  secondly,  as  an  aid  to  just  de* 
fences  which  have  been  rendered  uncertain  by  the  mouldering 
effect  of  time.*  Moreover,  even  when  such  statutes  operate  ta 
defeat  claims  which  have  a  just  foundation,  it  is  often  true,  as  was 
said  in  an  English  case,  that ''  long  dormant  claims  have  more  of 
cruelty  than  of  justice  in  them;"*  and  the  particular  injustice 
sometimes  done  to  individuals  by  statutes  of  limitation  is  largely 
outweighed  by  the  general  advantage  of  requiring  men  to  settle 
their  claims  within  a  reasonable  time,  and  of  freeing  debtors,  for 
instance,  from  the  obligation  of  preserving  their  receipts  indefi- 
nitely. 

Statutes  of  limitation  are  now  almost  universally  regarded  fa- 
vorably as  statutes  of  repose,*  and  liberally  construed,  and  the 

instance,  as  the  statute  of  frauds  and  the  parties  or  their  representatives,, 
the  statute  of  limitations,  have  been  when  all  the  proper  vouchers  and  evi- 
adopted  into  our  own  legislation,  the  dences  are  lost,  or  the  facts  have  be- 
known  and  settled  construction  of  those  come  obscure  from  the  lapse  of  time  or 
statutes  by  courts  of  law  has  been  con-  the  defective  memory  or  death  or  re- 
sidered  as  silently  incorporated  into  the  moval  of  witnesses.  The  defence,  there- 
acts,  or  has  been  received  with  all  the  fore,  which  it  puts  forth  is  an  honorable 
weight  of  authority.  Pennock  v.  Dia-  defence,  which  does  not  seek  to  avoid 
logue,  2  Pet.  (U.  S.)  x,  i8.  And  even  the  payment  of  just  claims  and  de- 
where  inadvertent  changes  have  been  mands  admitted  now  to  be  due,  but 
made  by  incorporating  different  stat-  which  encounters  in  the  only  practica- 
utes  together  it  has  been  held  not  to  ble  manner  such  as  are  ancient  and  un- 
change  their  original  construction."  acknowledged;  and,  whatever  may  have- 
Mr.  Justice  Bradley,  in  McDonald  been  their  original  validity,  such  as  are 
V.  Hovey,  no  U.  S.  619,  628;  Walden  now  bevond  the  power  of  the  party  to- 
V,  Gratz,  x  Wheat  (U.  S.)  192;  Angell  meet  with  all  the  proper  vouchers  and 
on  LxMXTATiONS  (3rd  ed.},  ^^  14,  2X.  evidence  to  repel  them.    .     .     .    There- 

1.  Ill,  11^  infra,  is  wisdom  and  policy  in  it,  as  it  quick- 

2.  Chief  Justice  Marshall  says,  ens  the  diligence  of  creditors  and 
in  Clementson  v.  Williams,  8  Cranch  guards  innocent  persons  from  being  be- 
(U.  S.)  72,  74:  "The  statute  of  limita-  trayed  by  their  ignorance,  or  their  over 
tions  was  not  enacted  to  protect  per-  confidence  in  regard  to  transactions 
sons  from  claims  fictitious  in  their  which  have  beconte  dim  by  age.  Yet  I 
origin,  but  from  ancient  claims,  whether  remember  the  time  when  courts  of  law 
wen  or  ill  founded,  which  may  have  exercised  what  I  cannot  but  deem  a 
been  discharged,  but  the  evidence  of  most  unseemly  anxiety  to  suppress  the 
which  may  be  lost.*'  defence;  and  when,  to  the  reproach  of 

According     to    Lord     Plunkett,  the  law,  almost  every  effort  of  ingenuity 

Chancellor  of  Ireland,    as  quoted   in  was  exhausted  to  catch  up  loose  and 

Angell  on  Limitations  (5th  ed.),  §  10,  inadvertent  phrases  from  the  careless 

the  object  of  statutes  of  limitation  is  lips  of  the  supposed  debtor  to  construe 

"to  repair  the  injuries  committed    by  them    into     admissions     of   the   debt, 

time."  Happily  that  period  has  passed  away." 

8.   A'Court  V.  Cross,   3   Bing.  329;  Story,  J.,  in  Spring  v.  Gray,  5  Mason 

Angell  on  Limitations,  (5th  ed.),  4  n*  (U.  S.)  505,523. 

4.  "It  is  a  statute  of  repose,  the  ob-  The  statute  of  limitations  is  called  "a 

ject  of  which  is  to  suppress  fraudulent  highly   beneficial   statute,"   Story,  J.,, 

and  stale  claims  from  springing  up  at  Spring  v.  Gray,  5  Mason  (U.  S.)  505, 

at  great  distances  of  time  and  surprising  523;  **among  the  most  beneficial  to  be 
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older  decisions  to  the  contrary  are  disapproved.*  Pleading*  the 
statute  is  still  spoken  of  occasionally,  however,  as  an  unmeri- 
torious  defence  which  is  not  to  be  favored.* 

id)  Can  Affect  Title. — No  less  important  than  the  distinc- 
tion between  the  general  justice  and  particular  injustice  of  stat- 
utes of  limitation  is  the  distinction  between  these  statutes  as 
means  of  acquisition  and  of  exemption.*  The  distinction  be- 
tween the  effect  of  statutes  of  limitation  in  vesting  rights  to  real 
and  personal  property,  and  its  operation  as  a  defence  to  contracts 
is  well  stated  in  Jones  v,  Jones,  i8  Ala.  248,*  as  follows:  "When 

found  in  our  books,"  Livingston,  J.,  limitations  a  bar;  and  in  Mc Master  v. 
Fisher  v,  Harnden.  i  Paine  (U.  S.)  61;  State,  103  N.  Y.  547,  the  court  say  of 
a  "salutary  protection,"  Green  v.  John-  a  claim  against  the  State:  "When  the 
8on,  3  G.  tt  T.  (Md.)  394;  "a  well-  State  has  no  better  or  other  defence 
marked  favonte,"  Cooper  v.  Cooper,  than  the  statute  of  limitations,  it  should 
61  Miss.  676,  701;  "its  remedial  pro-  at  least,  both  upon  the  law  and  the 
visions  are  never  construed  strictly,"  facts,  establish  that  defence  with  reason- 
Martin  V.  Tally,  72  Ala.  34.  See  also  able  clearness  and  certainty,"  quoting 
Clementson  v.  Williams,  8  Cranch  (U.  from  Corkings  v.  State,  99  N.  Y.  491, 
S.)  73;  Bell  V.  Morrison,  i  Pet.  (U.  S.)  499,  where,  however,  the  sentence  reads: 
751;  McCluny  t;.  Silliman,  3  Pet  (U.  "When  the  State,  to  a  just  claim,  such  as 
0.)  270;  Hawkins  v,  Barney,  5  Pet  (U.  this  is  found  to  be,  has  no  better  or 
S.)  457;  Jackson  v,  Huntington,  5  Pet  other  defence,"  etc. 
<U.  S.)  402;  Taylor  v.  Holmes,  14  Fed.  8.   AntCy  I,  i. 

Rep.  (N.  Car.)  498,  511;  note  to  King  "We  have  found,  too,  that  several  of 

Iron  Bridge  Co.  v.  County  of  Otoe,  27  the     civilians    who    wrote    upon    the 

Fed.  Rep.  801 ;  LeffingweU  v,  Warren,  question  did  so  without  having  kept  in 

2   Black   (U.  S.)  599,  606;   Pillow  v.  mind  the  difference  between  the  posi- 

Roberts,  13  How.  (U.  S.)  472;  Roberts  tive  and  negative  prescription  of  the 

V.  Pillow,  I  Hempst.  (U.  S.)  624;  Mc-  civil  law.    ...     It  may  be  as  well 

Carthy  v.  White,  31  CaL  495;  Hart's  here  to  state  the  difference  between  the 

Appeal,  32   Conn.  540;   Dickinson  v,  two    prescriptions    in    the    civil    law. 

McCamey,  5  Ga.  480;  High  v.  Board  of  Positive,  or  the  Roman  usucaptio  is  the 

Commrs.,  92  Ind.  580,  589;   Atchison  acquisition  of  property,  real  or  personal, 

etc.  R.  Co.  V,  Burlingame  Township,  immovable  or  movable,  by  the  contin- 

36  Kan.  628;  Beebe  v.  Doster,  36  Kan.  ued  possession  of  the  acquirer  for  such 

^66,  674;  Elder  v.  Dyer,  26  Kan.  604;  a  time  as  is  described  by  the  law  to  be 

Phillips  V,  Pope,  10  B.  Mon.  (Ky.)  163;  sufficient    .    .    .    Negative   prescrip- 

Hurley  v.  Cox,  9  Neb.  230;  Gatling  v,  tion  is  the  loss  or  forfeiture  of  a  right 

L.ane,   17    Neb.  80,  83;   McQueen  v.  by  the  proprietor's  neglecting  to  exer- 

Babcock,  3   Abb.   Dec.  (N.    Y.)  129;  cise  or  prosecute  it  during  the  whole 

Johns  V,  Lautz,  63  Pa.  St.  324;  Schsffer,  period  which  the  law  hath  declared  to 

V.  Hoffman,   X13   Pa.  St.   i;  Heflin  v,  be  sufficient  to  infer  the  loss  of  it.    It 

Burns,  70  Tex.  347.  includes  the  former,  and  applies  also  to 

1.   Spring  V.  Gray,  5  Mason  (U.  S.)  all   those  demands  which  are  the  sub- 

505;  quoted  in  note  4,  p.  692;    Bell  v.  ject  of  personal  actions."     Mr.Justicb 

Morrison,  i  Pet.  (U.  S.)  360;  McCluny  Wayne,  in  Townsend   v,  Jemison,  9 

■V.  Silliman,  3  Pet  (U.  S.)  370;  Richard  How.  (U.  S.)  407. 

V.  Maryland  Ins.  Co.,  8  Cranch  (U.  S.)  4.   Approved  in  Campbell  v.   Holt, 

•84;  Green  v,  Johnson,  3  G.  &  J.  (Md.)  115  U.  S.  620,  625.     See  also  LangdelFs 

394;  People  V,  Judge  of  Newaygo  Co.  Equity  Pleading,  4§  iiS  eiseg,    Disap- 

■Court,  37  Mich.  138.  proved  in  Brown  v.  Parker,  38  Wis.  3i. 

a.  Hastings  v.  Belden,  55   Vt.   373;  The    same  distinction    is    made   by 

West  Hoboken  v.  Syms,  49  N.  J.  L.  Chibf  Justice  Robbrtson,  of  Ken- 

^46;    citing  Perkins    v,    BurbanK,    3  tucky,    in    Smart    v.  Baugh,  3    J.    J. 

Mass.  81 .  Marsh.  ( Ky . )  364,  in  an  opinion  m  which 

In  In  re  Frazer,  93  N.  Y.  339,  348,  it  he  says:  ***Time  does  not  pay  the  debt; 
is  said  that  the  court  will  not  presume  but  tune  may  vest  the  right  of  prop- 
facts  necessary  to  make  the  statute  of  erty;"  and  see  also  Broh  v.  Jenkins,  9 
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property,  whether  real  or  personal,  is  held  adversely,  the  statute 
operates  on  the  title,  and  when  the  bar  is  complete,  the  title  of 
the  original  owner  is  defeated,  and  the  adverse  possessor  has  the 
complete  title.*  But  in  the  case  of  a  contract  there  is  no  such 
thing  as  adverse  possession  ;  the  remedy  alone  is  affected  by  the 
contract,  and  not  the  debt  itself.  This  distinction  is  recognized 
not  only  by  this  court,  but  in  all  courts  where  the  question  has 
received  judicial  investigation."  But  although  the  title  to  the 
property  becomes  absolute,  the  right  to  sue  for  its  value  may 
still  remain.* 

Martin  (La.)  526;  6.  c,  a  La.  Cond.  R.  See  also  Shelby  v.  Guy,  11  Wheat. 

20;  and  Hall  v,  Webb,  21  W.  Va.  318,  (U.  S.)  361,  371  (personalty);  Brent  v. 

324-5,  where   this  distinction   is  also  Chapman,  c  Cranch  (U.  S.)  358  (per- 

stated.  Compare^  however,  McCracken  sonalty);     Leffingwell    v,    Warren,    » 

Co.  V,  Mercantile  Trust  Co.,  84  Ky.  Black  (U.  S.)  ^99,  605  (realty);  Sims. 

344,  348,  where  the  distinction  is  con-  v,  Canfield,  2  Ala.  555;  Howell  v.  Hair^ 

sidered,  and  the  court  holds  that  the  15  Ala.   194;  Newcombe  v.  Levitt,  22 

legal  right  is  as  fully  gone  in  actions  on  Ala.  631;  Lay  v.  Lawson,  23  Ala.  377; 

contract  as  in  actions  to  recover  prop-  Blackburn  v,    Morton,   18   Ark.    384; 

erty.    See  also  Davis  v.  Minor,  i  How.  Wilson  v.  Spring,  38  Ark.  181,   193; 

(Miss.)  183;  Brown  v,  Parker,  28  Wis.  Wynn  v,  Lee,  5  Ga.  217  (personalty); 

21,  28  (quoted  in  note  4,  p.  703.)  Cargille  v.  Harrison,  9  B.  Mon.  (Ky.) 

1.  '^Possession  has   always    been    a  518;   Chiles  v,   Jones,  4  Dana  (Ky.) 

means  of  acquiring   title   to  property.  479,  483;  Chapin  v.  Freeland,'i42  Mass.. 


It  was  the  earliest  mode  recognized  by    383   (personalty);   Fears  1^.   Sykes,  35 

Miss.  633 
thing  tangible  by  one  person  to  his  own    43  N.  J.  L~.  203,  206,  cases;  Thompson 


mankind  of  the  appropriation  of  any-     Miss. 633  (personalty);  Moore  v.  State, 


use,  to  the  exclusion  of  others,  and  leg-  v.  Green,  4  Ohio  St.  216,  223  (realty); 

islators    and    publicists   have    always  Moore  v.  Luce,  20  Pa.  St.  260  (realty); 

acknowledged  its  efficacy  in  confirming  Winbum  v,  Cocnran,  9  Tex.  123  (per- 

or  creating  title.  sonalty);  McCombs  v.  Guild,  9   Lea. 

*'The  English  and  American  statutes  (Tenn.)  81,  87   (personalty;;   Hall   v. 

of  limitation  have  in  many  cases  the  Webb,  21   W.  Va.  718,  325,  and  cases;. 

same  effect,  and  if  there  is  any  conflict  Knox    v.   Cleveland,     13     Wis.     249; 

of  decisions  on  the  subject  the  weight  Newby  v,  Blakly,  3  Hen.  &  M.  (Va.)  57- 

of  authority  is  in  favor  of  the  proposi-  (personalty);  Stocker  f.  Berney,  i   Ld» 

tion  that  where  one  has  had  the  peace-  Raymond  741 ;  Taylor  z;.  Hord,  i  Burr., 

able,  undisturbed,  open  possession  of  60;  Barwick  v,  Thompson,  7  T.  R.  492; 

real  or  personal  property,  with  an  as-  Beckford    v.   Wade,   17    Ves.   Jr.   87; 

sertion  of  his  ownership,  for  the  period  De  Beauvoir  v.  Owen,  5  Ex.  166.      ^ 
which  under  the  law  would  bar  an  ac-        In  Chapin  v.  Freeland,  142    Mass^ 

tion     for     its    recovery    by    the    real  383,  supra^  there  is  an  elaborate   dis- 

owner,   the  former  has  acquired  a  good  senting  opinion  by  Field,  J.,  in  which 

title — a  title  superior  to  that  of  the  lat-  he  says:  "I  think  that  the  subject  of  the 

ter,  whose  neglect  to  avail  himself  of  acquisition  of  title  to  personal  chattels 

his  legal  rights  has  lost  him  his  title,  by  adverse  possession  can  best  be  dealt 

This  doctrine  has  been  repeatedly  as-  with  by  the  legislature  if  it  be  thought 

serted  in    this  court.     Leffingwell    v.  necessary   to  establish  such  a  rule  of 

Warren,  2  Black   (U.    S.)    599,   6oc;  law,  and  that  it  was  not  the  intention 

Croxall  T'.  Shererd,  5  Wall.  (U.  S.)268,  of  the  statute  of   limitations  of  per- 

289;  Dickerson  v.  Colgrove,  100  U.  S.  sonal  actions   to  extinguish  rights  or 

578,  583;  Bicknell  v.  Comstock,  1x3  U.  titles." 

S.  149.    It  is  the  doctrine  of  the  £ng-        2.  "A  wrongdoer  may  obtain  a  title 

lish  courts,  and  has  been  often  asserted  to  the  property  by  three  years*  adverse 

in   the  highest  courts  of  the  States  of  possession,  and  yet  be  liable  for  three 

the   Union."     Mr.  Justice   Miller,  years  after  his  title  is  perfected  to  pay 

in  Campbell  v.  Holt,  115   U.   S.  620,  the  original  owner  the  value  thereof. 

623.    For  a  fuller  statement  of  this  case  This  is  a  necessary  consequence  of  the 

see  note  2,  p.  697.  right  which  the  original  owner  has  to 
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(e)  Constitutionality.— In  the  United  States,  questions  as 

to  the  constitutionality  of  statutes  of  limitation  frequently  arise 
under  the  sections  of  the  federal  constitution  which  prohibit 
States  from  passing  any  law  which  shall  impair  the  obligation  of 
contracts,  or  from  taking  property  without  due  process  of  law.^ 
It  is  undeniable  that  statutes  of  limitation  operate  to  make  con- 
tracts unenforceable,  and  to  divest  title  to  property:*  but  their 
validity  is,  nevertheless,  beyond  question.*  The  theory  of  the 
cases  is  that  even  if  there  was  no  limitation  when  the  plaintiff's 
rights  accrued,  he  loses  no  material  right  by  a  statute  which  com- 
pels him  to  sue  promptly  or  abandon  his  claim,  while,  on  the 
other  hand,  an  existing  limitation  to  the  right  to  sue  or  be  sued 
is  no  such  essential  part  of  a  contract  that  it  cannot  be  altered, 
since  parties  do  not  look  forward  to  a  breach  of  their  agreements 
but  to  their  performance.*  As  Mr.  Justice  Miller  puts  it,  a 
statute  may  affect  the  va/ue  of  a  contract  without  impairing  its 
obligation.*     The  law  on  the  subject  is  forcibly  summarized  as 

elect  whether  he  will  sue  for  the  prop-  undoubted.    Otherwise,  where  no  term 

erty  or  its  value.     During  six  years  his  of  prescription  exists  at  the  inception 

right  to  sue  for  the  value  is  as  perfect  of  a  contract  it  would  continue  in  per- 

as  his  right  to  sue    for  the  property  petuity,  and  all  laws  fixing  a  limitation 

within  three  years."    Nicholson,  C.  upon  it  would  be  abortive.     Now  it  is 

J.    in   Kirkman   v,   Phillips,   7    Heisk.  elementary  that  the  State  may  estab- 

(Tenn.)    222;  quoted  in   McCombs  v.  lish,   alter,   lengthen    or    shorten    the 

Guild,  9  Lea   (Tenn.)  81.      See    also  period  of  prescription  of  existing  rights. 

Power  V.  Telford,  60  Miss.  195.  provided   that  a    reasonable    time    be 

1.  No  State  shall  .  .  .  pass  any  given  in  future  for  complying  with  the 
bill  of  attainder,  ex  fost  facto  law,  or  statute."  Vance  v,  Vance,  108  U.  S. 
law  imparing  the  obligation  of  con-  514.  Quoted  with  approval  from  the 
tracts."  U.  S.  Const.,  art.  x,  (  10.  **Nor  opinion  of  the  supreme  court  of  Louisi- 
shall  any  State  deprive  any  person  of  ana  in  the  same  case.  See  also  In  re 
life,  liberty  or  property  without  due  Ackerman,  3^  Minn.  54  and  cases  cited 
process    of   law.^'    U.   S.  Const.,  14th  in  note  3,  p.  ^96. 

Amend.,   §   i.     This    prohibition    ap-  4.   "The  right  does  not  enter  into  or 

plies  only  to  the  States,  not  to  congress,  become  a  part  of  the  contract.     No  man 

Mitchell  V.  Clark,  no  U.  S.  633,  643,  promises  to  pay  money  with  any  view 

where  Mr.  Justice  Miller,  says  of  a  to  being  released  from"^  that  obligation 

new   statute  shortening  the  period  of  by  lapse  of  time.     It  violates  no  right  of 

limitation:  "It  is   no  answer  to  this  to  his,    therefore,    when    the   legislature 

say  that  it  interferes  with  the  validity  says  time  shall  be  no  bar,  though  such 

of  contracts,  for  no  provision   of  the  was   the   law   when    the  contract  was 

constitution    prohibits    congress    from  made.''      Mr.   Justice    Miller,    in 

doing  this,  as  it  does  the  States."  Campbell  v.  Holt,  115  U.  S.  620,  628. 

2.  That  a  taking  of  property  under  The  constitutionality  of  the  curtailment 
such  statutes  is  "without  due  process  of  of  the  plaintiff's  rights  is  less  clear, 
law,"  see  Moore  v.  State,  43  N.  J.  Law  but  is  equally  well  settled. 

203,    208,    citing    Davidson    v.     New  6.   "Nor  does  every  statute  which  af- 

Orleans,    96    U.    S.    97;    Maxwell    v.  fects  the  value  of  a  contract  impair  its 

Goetschius,  11    Vroom  (N.J.)  383  and  obligations."     Curtis  v.   Whitney,   13 

cases.     See  also  Campbell  v.  Holt,  115  Wall.   (U.  S.)  68,  quoted  in  Vance  v. 

U.   S.  620,  623;   Grigsby  v.  Peak,  57  Vance,  108  U.  S.  514.    "^he  difference 

Tex.  142.  between   the   obligation  of  a  contract 

3.  "The  right  of  the  State  to  pre-  and  the  remedy  to  enforce  it  is,  that 
scribe  the  time  within  which  existing  they  originate  at  different  times.    .     . 
rights    shall    be    prosecuted,    and    the  The  remedy  cannot  be  applied  to  a  con- 
means  by  and  conditions  on  which  they  tract  until  it  is  broken,  and  then  it  is  ap- 
may  be  continued  in  force,  is,  we  think,  plied  to  enforce  a  pre-existing  oblige- 
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follows  by  Chief  Justice  Waite  in  Terry  v.  Anderson,  95  U. 
S.  628 :  "  This  court  has  often  decided  that  statutes  of  limitation 
affecting  existing  rights  are  not  unconstitutional  if  a  reason- 
able time  is  given  for  the  commencement  of  an  action  before  the 
bar  takes  effect.^  It  is  difficult  to  see  why,  if  the  legislature 
may  prescribe  a  limitation  where  none  existed  before  it  may 
not  change  one  which  has  already  been  established.  The  parties 
to  a  contract  have  no  more  a  vested  interest  in  a  particular  limit- 
ation which  has  been  fixed  than  they  have  in  an  unrestricted 
right  to  sue.  They  have  no  more  a  vested  interest  in  the  time 
for  the  commencement  of  an  action  than  they  have  in  the  form 
of  the  action  to  be  commenced ;  and  as  to  the  forms  of  action 
or  modes  of  remedy  it  is  well  settled  that  the  legislature  may 
change  them  at  its  discretion,  provided  adequate  means  of  en- 
forcing the  right  remain. 

''In  all  such  cases  the  question  is  one  of  reasonableness,  and 
we  have,  therefore,  only  to  consider  whether  the  time  allowed  in 
this  statute  is,  under  all  the  circumstances,  reasonable."  • 

It  is  elementary  that  before  the  bar  of  the  statute  has  fallen 
the  State  may  establish,  alter,  lengthen  or  shorten  the  period  of 
limitation,  and  so  defer,  hasten  or  do  away  with  the  defendant's 
expected  immunity,  provided  a  reasonable  time  is  given  the 
plaintiff  to  bring  his  suit  before  his  right  is  barred.*    After  the 

tion."   Angell  on  Limitations  (3rd  ed.)»  claimed.    That,  as  we  think,  has  been 

^  22.  done  here,  and  no  more." 

1.  Cites  Hawkins  v.  Barney,  5  Pet.  S.  Vance  v.  Vance,  108  U.  S.  514, 
(U.  S.)  457;  Jackson  v.  Lamphire,  3  quoted  in  note  3,  p.  695.  See  also  on 
Pet.  (U.  b.)  2«>;  Sohn  v.  Waterson,  17  the  power  to  alter  limitations,  provided 
Wall.  (U.  S.)  596;  Christmas  v,  Rus-  a  reasonable  time  is  given,  Patterson 
sell,  5  Wall.  (if.  S.)  290;  Sturges  v.  v,  Gaines,  6  How.  (U.  S.)  550;  Bank  of 
Crowninshield,  4  Wheat.  (U.  S.)   122.  Ala.  State  v,  Dalton,  9  How.  (U.  S.) 

2.  Chief  Justice  Waite  continues  522;  Koshkonong  v.  Burton,  104  U.  S. 
as  follows,  pp.  633-4:  "Here  nine  668;  Martin  v.  Martin,  35  Ala.  560; 
months  and  seven  days  were  given  to  Ryhiner  v,  Frank,  105  111.  326;  Beesley 
sue  upon  a  cause  of  action  which  had  v,  Spencer,  25  111.  216;  State  v.  Clark.  7 
alreadv  been  running  four  years  or  Ind.  468;  Pritchard  v.  Spencer,  2  Ind. 
more."  "The  liability  to  be  enforced  486;  Wright  v,  Keithler,  7  Iowa  92; 
in  this  case  is  that  of  a  stockholder,  Sleeth  v.  Murphy,  i  Morris  (Iowa) 
under  an  act  of  incorporation,  for  the  321;  Root  v.  Bradley,  i  Kan.  409; 
ultimate  redemption  of  the  bills  of  a  Eliott  v,  Lochnane,  i  Kan.  126;  Keith 
bank  swept  away  by  the  disasters  of  a  v,  Keith,  26  Kan.  26;  Pearce  t'.  Pat- 
civil  war  which  had  involved  nearly  alU  ton,  7  B.  Mon.  (Ky.)  162;  Lockhart  f. 
the  people  of  the  State  [Georgia]  in  Geiser,  2  Bush  (Ky.)  231;  Beal  -o 
heavy  pecuniary  misfortunes.  .  .  .  Nason,  14  Me.  344;  Fierce  v,  Toby,  5 
Society  demanded  that  extraordinary  Met.  (Mass.)  158, 168;  Call  z^.Hagger,  ;^ 
efforts  be  made  to  get  rid  of  old  em-  Mass.  423;  Nash  v,  Fletcher,  44  Miss, 
barrassments  and  permit  a  reorganiza-  609;  West  Feliciana  R.  Co.  v,  Stockett^ 
tion  upon  the  basis  of  the  new  order  of  13  Smed.  &  M.  (Miss.)  395;  Briscoe 
things.  This  blearly  presented  a  case  v,  Ankelette,  28  Miss.  ^61;  Dun- 
for  legislative  interference  within  the  can  v,  Cobb,  32  Minn.  460;  Holcomb  \k 
just  influence  of  constitutional  limita-  Tracv,  2  Minn.  241 ;  Callawav  v.  NoUey, 
tions.  For  this  purpose  the  obligations  31  Mo.  393;  Horbach  v.  Miller,  4  Neb. 
of  old  contracts  could  not  be  impaired^  x\\  O'Brien  v,  Goslin,  20  Neb.  347; 
out  their  from  ft  enforcement  could  be  Warshung  v:  Hunt,  47  N.J.  Law  256; 
insisted    upon    or    an     abandonment  Cox  v.  Brown,  6  Jones  (N.  Car.)  L.  100; 
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bar  of  the  statute. is  complete,  it  is  settled  in  actions  to  recover 
property,  real  or  personal,  that  no  subsequent  repeal  of  the  stat- 
ute can  divest  the  defendant  of  the  title  he  has  acquired,  and 
thus  deprive  him  of  his  property  without  due  process  of  law.* 
It  has  been  lately  held,  however,  by  a  majority  of  the  United 
States  Supreme  Court,  that  in  actions  in  debt  or  on  contract,  al- 
though the  bar  of  the  statute  is  complete,  the  immunity  from 
suit  thereby  conferred  on  the  defendant  is  not  property  under  the 
fourteenth  amendment,  and  can  be  taken  from  him  by  a  repeal 
of  the  statute.  The  case  referred  .to  is  Campbell  v.  Holt,  115 
U.  S.  620,  decided  in  1885,  in  which  Mr.  JUSTICE  MILLER,  deliv- 
cring  the  opinion  of  the  courts,  held  that  a  debtor  against  whom 
the  right  of  action  was  already  barred,  became  again  liable 
through  a  subsequent  repeal  of  the  statute  of  limitations.  A 
forcible  dissenting  opinion  was  delivered  by  Mr.  JUSTICE  Brad^ 
LEY,  Mr.  Justice  Harlan  concurring.  As  the  case  is  recent, 
and  in  our  highest  court,  and  as  the  difference  of  opinion  is 
serious,  and  the  questions  discussed  are  fundamental,  involving 
the  whole  theory  of  statutes  of  limitation,  it  seems  best  to 
subjoin  the  opinions  almost  in  full.*  Briefly  summarized,  the 
majority  opinion  admits  that  property  may  be  acquired  under 
statutes  of  limitation,  but  denies  '*  that  a  right  to  defeat  a  just 
debt  by  the  statute  of  limitations  is  a  vested  right,**  or  "  that  a 
man  can  be  said  to  have  property  in  the  bar  of  the  statute  as  a 
•defence  to  his  promise  to  pay.** 

Strickland  v.  Draughan,  91  N.  Car.  667.  See  also,  especially,  the  cases 
103;  Willard  v.  Harvey,  24  N.  H.  344;  cited  in  note  2,  f'ff/ra,and  note  i,  p.  700. 
Gilman  v.  Cutts,  23  N.  H.  376;  Slater  2.  Campbell  v.  Holt,  115U.  S.  620. 
V,  Cave,  3  Ohio  St.  80;  Fiske  v.  Briggs,  The  foUowinff  extracts  are  from  the 
<6  R.  1.  557;  De  Cordova  v.  Galveston,  prevailing  opmion,  delivered  by  Mr. 
4  Tex.  470;  Howell  i;.  Howell,  15  Wis.  Justice  Miller:  '*The action  is  based 
55.  To  cut  short  the  plaintiff's  right  to  on  contract.  It  is  for  the  hire  of  the 
sue  without  such  reasonable  time  would  negroes  used  by  the  father,  and  for  the 
be  unconstitutional.  Gospel  Society  v,  money  received  for  the  land  of  his 
Wheeler,  2  Gall.  (U.  S.)  105;  Ha^rkins  daughter,  sold  by  him.  The  allegation 
V.  Barney,  5  Pet.  (U.  S.)  457;  Charles  is  of  indebtedness  on  this  account,  and 
River  Bridge  v.  Warren  Bridge,  1 1  Pet.  the  plea  is  that  the  action  is  barred  by 
<U.  S.)42o;Rathbonet/.  Bradford,!  Ala.  the  statute  of  limitations.  This  is  not 
312;  Costa  River  Steamboat  Co.  7'.  Bar-  a  suit  to  recover  possession  of  real  or 
clay,  30  Ala.  120;  Billings  t;.  Hall,  7  Cal.  personal  property,  but  to  recover  for 
i;  Cutts  V.  Harder,  38  Ga.  350;  Cox  v,  the  violation  of  an  implied  contract  to 
Berry,  13  Ga.  306;  Lockhart  v.  Yeiser,  pay  money.  The  distinction  is  clear, 
2  Bush  (Ky.)  ^x\\  Blackford  v.  Peltier,  and,  in  the  view  we  take  of  the  case, 
I  Black  (I  nd.)  30;  Bel  tzhoo  vert;.  Ye  well,  important.  By  the  long  and  undis- 
IX  G.  &  J.  (Md.)  212;  Frey  v.  Kirk,  4  turbed  possession  of  tangible  property, 
G.  &  J.  (Md.)  509;  Ward  v.  Kilts,  12  real  or  personal,  one  may  acquire  a  title 
Wend.  (N.  Y.)  137;  Van  Rensselaer  v,  to  it,  or  ownership,  superior  in  law  to 
Livingston,  12  Wend.  (N.  Y.)  490;  that  of  another,  who  may  be  able  to 
Eckstein  v.  Shoemaker,  3  Whart.  (Pa.)  prove  an  antecedent,  and  at  one  time, 
\^\  Cook  V,  Wood,  I  McCord  (S.  paramount  title,'*  p.  622.  The  court  then 
Car.)  139,  Rucker  v.  Dailey,  66  Tex.  states  more  fuU^  the  effect  of  possession 
284.  in  conferring  title,  as  quoted  in  note  15 
1.  Estate  of  Leavens,  65  Wis.  440,  above,  and  continues:  **It  may,  there- 
following   Betts   V.    Shotton,   27    Wis.  fore,  very  well  be  held  that  in  an  action 
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to  recover  real  or  personal  property,  public  policy,  been  forbidden  or  with- 

where  the  question  is  as  to  the  removal  held,  the    legislature,   by   providing  a 

of  the  bar  of  the  statute  of  limitations  remedy  where  none  exists,  or  removing 

by  a  legislative  act  passed  after  the  bar  the  statutory  objection  to  the  use  of  the 

has  become  perfect,  such  act  deprives  remedy,  enables  the  party  to  enforce 

the  party  of  his  property  without  due  the  contract,  otherwise  unobjectionable, 

process  of  law.    The  reason  is  that  by  Such  is  the  precise  case  before  us,'*  p. 

the  law  in  existence  before  the  repeal-  627. 

ing  act  the  property   had  become  the  "It  is  much  insisted  that  this  right  to 

defendant's.     Both  the   legal   title  and  defence  is  a  vested  right,  and  a  right  of 

the  real  ownership  had  become  vested  property  which  is  protected  by  the  pro- 

in  him,  and  to  give  the  act  the  effect  of  visions  of  the  fourteenth  amendment, 

transferring  this  title  to  plaintiff  wOUld  .       .       We  certainly  do  not  under- 

be  to  deprive  him  of  his  property  with-  stand  that  a  right  to  defeat  a  just  debt 

out  due  process  of  law.     But  we  are  of  by  the  statute  of  limitations  is  a  vested 

opinion      that     to     remove     the     bar  right,  so  as  to  be  beyond   legislative 

which  the  statute  of  limitations  enables  power  in  a  proper  case.    .    .    .     The 

a  debtor  to  interpose  to  prevent  the  right  does  not  enter  into  or  become  a 

payment  of  his  debt  stands  on  very  dif-  part  of  the  contract.     No  man  promises 

ferent  ground,"  pp.  623-4.  to  pay  money  with  any  view  to  being 

To  support  its  proposition  that  where  released  from  that  obligation   by   lapse 

the  statute  of  limitations  has  run  on  a  of  time.    It   violates  no  right  of  his, 

suit  for  the  recovery  of  specific  real  or  therefore,  when  the    legislature    saj's 

personal    property    the    right    of  the  time  shall  be  no  bar,  though  such  was 

plaintiff  in  the  property  is  extinguished  the  law  when  the  contract  was  made., 

and  becomes  vested  in  the  defendant,  The  authorities  we  have  cited,  especially 

while  in  the  case  of  debt  or  assumpsit  in  this  court,  show  that  no  right  is  de- 

on  contract  the  remedy  alone  is  gone,  stroyed  when  the  law  restores  a  remedy 

the  court  quotes  from  Smart  v.  Baugh,  which  had  been  lost,"  p.  627. 

3  J.  J.  Marsh.  (Ky.)  364,  and  cites  Jones  The  court  then   states   the   case   of 

V.  Jones,  18  Ala.  248;   LangdelPs  £q.  Foster  v.  Essex  Bank,   16  Mass.  245, 

Pleading,  ff  1x8,  et  seq,  where  it  was  said  of  a  statute  enabling' 

**There  are  numerous  cases  where  a  a  bank  to  be  sued  for  three  years   after 

contract  incapable  of  enforcement  for  its  charter  expired:  **We  cannot   dis- 

want  of  a   remedy,  or  because  there  is  cover  any  principle  by  which  it  can  be 

Bome  obstruction  to  the  remedy,  can  be  decided   that  this  statute  is  void.     It 

so  aided   by   legislation  as  to  become  does  not  infringe  or  interfere  with  any 

the  proper  ground  of  a  valid  action;  as  of  the  privileges  secured  by  the  charter^ 

in  the  case  of  a  physician  practicing  unless  it  be  considered  a  privilege  to  be 

without  licence,  who  was  forbidden  to  secured  from  payment  of  debts  or  the 

compel  payment  for  his  service  by  suit,  performance  of  contracts,  and  this  is  a 

The  statute  being  repealed  which  made  kind  of  privilege  which,   we  imagine, 

this   prohibition,   he   recovered  in  the  the   constitution  was  not  intended    to- 

court  a  judgment  for  the  value  of  his  protect,"  p.  629. 

services  on  the  ground  that  the  first  Mr.  Justice  Miller,  giving  the- 
statute  only  a&cted  the  remedy,  opinion  of  the  court,  then  continues  as 
Hewitt  V.  Wilcox,  i  Mete.  (Mass.)  154.  follows:  "We  are  unable  to  see  how  a 
Of  like  character  is  the  effect  of  a  repeal  man  can  be  said  to  have  property  in 
of  the  laws  against  usury  in  enabling  the  bar  of  the  statute  as  a  defence  to  his 
parties  to  recover  on  contracts  in  promise  to  pay.  In  the  most  liberal 
which  the  law  forbade  such  recovery  extension  of  the  use  of  the  word  prop- 
before  the  appeal.  Wood  v.  Kennedy,  erty  to  choses  in  action,  to  incorporeal 
19  Ind.  68;  Welch  v.  Wadsworth,  30  rights,  it  is  new  to  call  the  defence  of 
Conn.  [49;  Butler  v.  Palmer,  i  Hill  lapse  of  time  to  the  obligation  to  pay 
(N.  Y.)  324;  Hampton  v.  Com.,  19  Pa.  money,  property.  It  is  no  natural  right. 
St.  329;  Baugher  v.  Nelson,  9  Gill  It  is  the  creation  of  conventional  law. 
(Md.)  304.  "We  can  understand  a  right  to  en- 

"In  all  this  class  of  cases  the  ground  force  the    payment  of  a  lawful  debt» 

taken  is   that  there  exists  a  contract.  The  constitution  says   that   no    State 

but,   by  reason  of  no  remedy   having  shall  pass  any  law  impairing  this  obliga- 

been  provided   for  its  enforcement  or  tion.     But  we   do  not  understand  the 

the  remedy   ordinarily    applicable    to  right  to  satisfy  that  obligation  by  a  pro- 

that     class     having,    for     reasons    of  tracted  failure  to  pay.     We  can  see  no 
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riffht  which  the  promisor  has  in  the  law  "The    immunity     from    suit   which 

which  permits  him  to  plead   lapse  of  arises  by  operation  of  the  statute  of  lim- 

time  instead  of  payment  which  shall  itations  is  as  valuable  a  right  as  the 

prevent  the  legislature  from  repealing  right  to  bring  the  suit  itself.    It  is  a 

that  law  because  its  effect  is  to  make  right  founded  upon  a  wise  and  just 

him  fulfil  his  honest  obligations,"  p.  629.  policy.    Statutes  of  limitation  are  not 

Mr.  Justice  Bradley,  with  whom  only    calculated    for   the    repose    and 

concurred  Mr.  Justice  Harlan,  de-  peace  of  society,  but  to  provide  against 

livered  a  brief  but  forcible  dissenting  the  evils  that  arise  from  loss  of  evi- 

opinion  as  follows:  **I  feel  obliged   to  dence  and  the  failing  memory  of  w^it- 

dissent  from  the  opinion  of  the  court  in  nesses.    It  is  true  that  a  man  may  plead 

this  case.   I  think  that  when  the  statute  the  statute  when  he  justly  owes  the 

of  limitations  gives  a  man  a  defence  to  debt  for  which  he  is  sued,  and  this  has 

an  action,  and  that  defence  has  abso-  led  the  courts  to  adopt  strict  rules  of 

lutely  accrued,  he  has  a  right  which  is  pleading  and  proof  to  be  observed  when 

protected  by  the  fourteenth  amendment  the  defence  of  the  statute  is  interposed, 

of  the  constitution  from  legislative  ag-  But  it  is,  nevertheless,  a  right  given  by 

gression.    That  clause  of  the  amend-  a  just  and  politic  law,  and,  when  vested, 

ment  which    declares    that   *no   State  is  as  much  to  be  protected  as  any  other 

shall  deprive  any  person  of  life,  liberty  right  that  a  man  has. 

or  property  without  due  process  of  law'  "The  fact  that  this  defence  pertains  to- 

was  intended  to  protect  every  valuable  the  remedy  does  not  alter    the  case, 

right  which  a  man  has.  The  words  life,  Remedies  are  the  life  of  rights,  and  are 

liberty  and  property  are  constitutional  equally  protected  by  the  constitution, 

terms,    and  are  to  be  taken  in  their  Deprivation  of  a  remedy  is  equivalent 

broadest  sense.  They  indicate  the  three  to  a  deprivation  of  the  right  which  it  is 

¥-eat  subdivisions  of  all  civil  right,  intended  to  vindicate,  unless  another 
he  term  'property',  in  this  clause,  em-  remedy  exists  or  is  substituted  for  that 
braces  all  valuable  interests  which  a  which  is  taken  away.  This  court  has- 
man  may  possess  outside  of  himself;  frequently'  held  that  to  deprive  a  man 
that  is  to  say,  outside  of  his  life  and  lib-  of  a  remedy  for  enforcing  a  contract  is- 
erty.  It  is  not  confined  to  mere  tangi-  itself  a  moiicle  of  impairing  the  validity 
ble  property,  but  extends  to  every  of  the  contract.  And,  as  before  said,  the 
species  of  vested  right.  In  my  judg-  right  of  defence  is  just  as  valuable  as 
ment  it  would  be  a  very  narrow  and  the  right  of  action.  It  is  the  defendant's, 
technical  construction  to  hold  other-  vemtSy,  There  is  really  no  difference- 
wise.  In  an  advanced  civilization  like  between  the  one  right  and  the  other  in 
ours  a  very  large  portion  of  the  property  this  respecL  It  is  said  that  the  statuto- 
of  individuals  is  not  visible  and  tMOgf*  vj  defence  acquired  and  perfected  int 
Ue,  %iit  tamk^  In  iigbts  mud  claims  one  State  or  country  is  not,  or  may  not 
against  others  or  against  the  govern-  be,  a  good  defence  in  another.  This,  ir 
ment  itself.  it  were  true,  proves  nothing  to  the 
"Now  an  exemption  from  a  demand,  purpose.  It  is  a  vested  right  in  the 
or  an  immunity  from  prosecution  in  a  place  where  it  has  accrued,  and  is  an 
suit,  is  as  valuable  to  the  one  party  as  absolute  bar  to  the  action  there.  This- 
the  right  to  the  demand  or  to  prosecute  is  a  valuable  right,  although  it  may  be 
the  suit  is  to  the  other.  The  two  things  ineffective  elsewhere, 
are  correlative,  and  to  say  that  the  one  "Again,  it  is  said  that  a  debt  barred 
is  protected  by  constitutional  guaranties,  by  the  statute  is  a  good  consideration 
and  that  the  other  is  not,  seems  to  me  for  a  promise  to  pay  it,  which  shows, 
almost  an  absurdity.  One  right  is  as  that  the  statute  does  not  extinguish  the 
valuable  as  the  other.  My  property  is  debt.  This  is  no  answer  that  the  statu* 
as  much  imperilled  by  an  action  against  tory  defence  is  a  valuable  and  an  abso* 
me  for  money  as  it  is  by  an  action  lute  right.  A  new  promise  is  an  im* 
against  me  for  my  land  or  my  goods,  plied  admission  that  the  debt  has  not 
It  may  involve  and  sweep  away  all  that  been  paid,  and  amounts  to  a  voluntary- 
I  have  in  the  world.  Is  not  a  right  of  waiver  of  the  statute.  ... 
defence  to  such  an  action  of  the  greatest  "In  the  following  cases  the  general 
value  to  me?  If  it  is  not  property  in  the  principle  is  laid  down  that,  if  the  time 
sense  of  the  constitution,  then  we  need  limited  by  statute  for  commencing  a. 
another  amendment  to  that  instrument,  suit  expires  whilst  the  statute  is  in 
But  it  seems  to  me  that  there  can  hardly  force,  and  before  the  suit  is  brought,  the 
be  a  doubt  that  it  is  property.  right  to  bring  the  suit  is  barred,  and  no 
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The  court  holds  than  when  a  claim  is  barred  the  defendant  ac- 
quires no  right  to  his  immunity,  but  that  the  statute  operates 
only  to  take  away  the  plaintiff's  remedy,  which  is  restored  when- 
ever the  statute  is  repealed.*     The  dissenting  opinion   regards 

subsequent  statute  can  renew  the  right:  In  support  of  the  dissenting  opinion 
McKinney  v.  Spinger,  8  Blackf.  (Ind.)  in  CampbeU  v.  Holt,  115  U.  S.  630,  see 
506;  Piatt  V.  Vattier,  i  McLean  (U.  S.)    the  cases  cited  in  opinion  (note  a,  p.  697), 


146;  Stipp  v.  Brown,  2  Ind.  6^7;  Davis    and  also  Martin  v,  Martin,  35  Ala. 

183;  Brad-     560;  Clarke  v.  Bank  of  Miss.,  c  Eng. 
ford  t;.  Brooks,  2  Aiken  (Vt.)  284;  Bal-     (Ark.)  512;  Dyer  v.  Gill,  32  Ark.  410; 


dro  V,  Tolmie,  i  Oreg.  176;  Girdner  v.  Clark  v.  Bank,  10  Ark.  512;  Willough- 

Stephens,  i  Heisk.  (Tenn.)  280;  Bige-  by  v,  George,  5  Colo.  80;  Bond  v.  First 

low  V.  Berais,   2   Allen   (Mass.)   496;  Nat.    Bank,  5   Colo.    83;     Naught   v. 

Ryder  v,  Wilson,  12  Vroom  (41  N.  J.  O'Neal,  i   111.  36;  Right  v.   Martin,  11 

L.)  9.  II.     See  also  Prentice  v,  Dehon,  Ind.   124;     McKinney    v.  Springer,  8 

10  Allen  (Mass.)  353;  Ball  t;.  Wyeth,  Blackf.  (Ind.)  506;  Stipp  v.  Brown,  2 

'99  Mass.  338.*'  Carter  (Ind.)  647;  Thompson  v.  Read, 

1.  The  case  arose  in  Texas  and  the  41  Iowa  48;  Forsyth  v.  Ripley,  2 
•court  cites,  as  in  accordance  with  its  Greene  (Iowa)  81;  McCracken  Cfo.  v, 
•opinion,  Bender  v,  Crawford,  33  Tex.  Mercantile  Trust  Co.  (discussion  and 
745,  and  also  Rivers  v.  Washington,  34  cases),  84  Ky.  344;  Atkinson  v.  Dun- 
Tex.  267;  Dwight  v.  Overton.  35  Tex.  lap,  50  Me.  iii;  Mayor  etc.  of  Ha- 
390;  Moseley  v.  Lee,  37  Tex.  479;  Ben-  gerstown  v.  Sehner,  37  Md.  180  (quoted 
tinck  V,  Franklin,  38  Tex.  458;  Wood  below);  Kinsman  v.  Cambridge,  121 
V.  Welder,  42  Tex.  396;  and  Lewis  v.  Mass.  558;  Garfield  v.  Bemis,  2  Allen 
Davidson,  51  Tex.  251.  See,  however,  (Mass.)  445;  Ludwig  v,  Stewart,  32 
•Grigsby  v.  Peak,  57  Tex.  142,  where  Ben-  Mich.  27;  Joy  v.  Thompson,  i  Doug. 
•der  V.  Crawford  is  criticised,  and  the  (Mich.)  373;  Davis  v.  Minor  (discus- 
decision  in  that  case  is  said  to  have  been  sion),  I  How.  (Miss.)  183;  Woodman 
undoubtedly  influenced  by  the  dis-  v.  Fulton,  ^7  Miss.  682;  compare 
turbed  condition  of  Texas  during  the  Power  v.  Teltord.  60  Miss.  105;  Rock- 
war,  port  V.  Walden,  54  N.  H.  167;  Moore 

If  the  bar  of  the  statute  gives  no  im-  v.  State  (discussion  and  cases),  43  N.  J. 

munitv,  but  only  removes  the  plaintifiTs  Law   203;  Whitehurst  v.   Dey,  90  N. 

remedy,  it  would  seem  that  all  barred  Car.  542;  compare  Pearsall   v,  iCenan, 

•claims,  however  stale,  could  be  revived  79  N.  Car.  472;    Baldro  v.  Tolmie,  1 

by  a  repeal  of  the  statutes  of  limitation,  Oreg.   176;  Pitman  v.  Bump,  5  Oreg. 

•oV  by  an  extension  of  the  period  of  lim-  17;     Bagg's   Appeal.    43   Pa.   St.   512; 

itation  sufficient  to  include  them.     As  Com.   v,   Duffy,  96   Pa.   St.    ^06,   514, 

to   the  power  of  the  court  to  give  a  (quoted   in  note    i,  p.   702);    Robb  v. 

remedy  upon  a  claim   already  barred,  Harlan,  7  Ban*  (Pa.)  292;  Girdner  z\ 

see  Wood  on  Limitations  (isted.),  ^  11,  Stephens,  i  Heisk.  (Tenn.)  280;  Wires 

note  I,  p.  28,  where  it  is  said  that  the  power  v,  Farr,  25  Vt.  41;  Rogers  v.  Hardy, 

has  invariably  been  denied,  and  that  no  24     Vt.    &o;   Bradford    v.   Brooks,   2 

further  discussion  of  the  question  can  Aiken,  (Vt.)  284;  Brown  v,  Parker,  28 

be  profitable.  Wis.    21,    28    (quoted    in    note    4,    p. 

In  support  of  the  majority  opinion  703);    Parish   v.  Eager,   15  Wis.   532; 

in  the  leading  case    of   Campln-ll    v.  Sprecker  v.  Wakeley,  11  Viris.  432,  440; 

Holt,   115    U.    S.  620,  see    the  cases  Hill  v.  Kricke,  11  wis.  442. 

cited  in  opinion  (note  2,  p.  697),  and  also       Kaniolpal  Oorporatlmu. — In  the  case  of 

Bradford  zk  Shine,  13  Fla.  393;  Hall  v.  Mayor  and  Council  of  Hagerstown  r. 

Webb,  21   W.  Va.  318,  324.     Compare  Sehner,37  Md.  180,  the  plaintiff  sued  the 

also   Drehman  v,  btifel,  41   Mo.  184;  city  for  damage  done  to  his  property  by  a 

■Cochran  v.  Van  Surlay,  20  Wend.  (N.  mob  nearly  five  years  before.  Thelimit- 

Y.)  365;    Baugher  v.  Nelson,  9  Gill  ation  for  such  cases  had  been  changed 

<Md.)   '309;     Mayor    and    Council  of  from  three  to  five  years  by  a  statute 

Haserstownv.  Sehner,  37  Md.  180;  s.c,  passed  after  the  three  year  limitation 

17  Alb.  L.  I.  235.     See  also  17  Alb.  L.  had  fully  run.    It  was  held  unnecessary 

J.    183;    Kipp    V,   Johnson,  31    Minn,  to  decide    whether  this    statute  inter- 

360.  fered  with  vested  rights  since  munici* 
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the  statute  rather  as  a  protection  from  ancient  claims,  trumped 
up  or  genuine,  than  as  a  means  of  escape  from  just  debts,  and 
considers  the  right  not  to  be  sued  as  much  a  species  of  property^ 
as  the  right  to  sue.  It  admits  that  the  statute  aflfects  only  the 
remedy,  but  holds  that  "  remedies  are  the  life  of  rights,"  and  that 
"  deprivation  of  a  remedy  is  equivalent  to  a  deprivation  of  the 
right  which  it  is  intended  to  vindicate ; "  that  the  statutory  de- 
fence, when  once  vested,  is  an  absolute  right  in  the  forum  where  it 
has  accrued,  though  not  elsewhere;  and  that  a  new  promise 
amounts  to  a  voluntary  waiver  of  the  statute,  and  relinquishment 
of  the  immunity. 

It  is  held,  however,  where  a  plaintiff  has  several  remedies,  that 
so  long  as  any  one  of  them  survives,  the  legislature  can  enlarge 
the  plaintiff's  rights  by  giving  him  additional  remedies  or  restoring 
old  ones  which  have  been  lost  by  time.* 

(/)  Change  of  Limitation;  Presumed  Not  to  be  Re-^ 

TROACTIVE. — ^As  has  been  already  stated,  the  parties  to  an  action 
have  no  right  to  any  particular  limitation,  and  a  new  statute,  al- 
tering the  period  of  limitation,  may  apply  to  rights  or  to  suits 
which  were  in  existence  before  the  new  statute  was  passed.* 
The  presumption  is  always  against  any  such  retroactive  interpre- 

pal  corporations  cannot  acquire  any  "This  being  so,  it  is  entirely  compe- 
rights  which  are  not  subject  at  all  times  tent  for  the  legislature  to  give  the  true 
to  the  control  of  the  legislature.  The  owner  additional  remedies,  or  to  re- 
court  says  (p.  191 ) :  "By  the  current  of  store  to  him  an  old  one  which  has  been 
decisions  in  other  States  the  right  to  lost  by  time.  Until  the  possessor  has  ob- 
plead  the  statute  of  limitations  when  it  tained  either  title  or  immunity  from  all 
has  once  run  and  become  a  bar  to  a  de-  suit,  the  whole  subject  of  remedies- 
mand  arising  either  ex  contractu  or  rests  within  legislative  will  and  may  be 
ex  delicto  is  treated  as  a  vested  right,  varied  at  pleasure, 
beyond  the  reach  of  retrospective  xeig-  "The  widow  in  the  case  at  bar  held 
islation.''  The  case  has  a  valuable  dis-  the  property  in  question  for  more  than 
cussion  of  the  subject  with  numerous  one  year  under  the  code  of  187 1,  and  so 
authorities.  It  is  stated  briefly  with  an  long  as  that  code  remained  in  force 
outline  of  the  argument  and  author!-  could  not  have  been  proceeded  against 
ties,  in  17  Alb.  L.  J.  235.  by  action  of  replevin,  but  she  was  al- 
1.  "While  it  is  not  competent  for  the  ways  liable  to  deprivation  of  that  pos- 
legislature  to  so  alter  a  statute  of  session  by  detinue  or  trover.  Until  the 
limitation  as  to  divest  a  title  acquired  period  of  limitation  against  these  and 
and  made  perfect  under  a  pre-existing  all  other  remedies  had  expired,  it  was 
statute,  this  is  only  so  where  some  entirely  competent  for  the  legislature  to 
right  of  property  has  been  acquired  un-  extend  the  period  of  limitation  for  the 
der  the  pre-existing  law,  or  where  all  action  of  replevin,  and  this  it  did  by  the 
remedies  of  every  sort  have  become  Code  of  1800."  Power  v.  Telford,  60 
barred  at  and  before  the  adoption  of  Miss.  195.  See  also  Grigsby  v.  Peak,  57 
the  new  statute.  A  party  in  possession  Tex.  142,  147;  Cooley  on  Const.  Lim^ 
of  property  may  acquire  a  vested  right  (4th  ed.)  440. 

in  It  by  flow  of  time,  but  he  can  never  2.  See  cases  quoted  in  notes  5,  p.  695;. 

acquire  a  vested  right  in  or  against  any  2,  p.  696;  i,  p.  697.  Also  Acker  v.  Acker, 

particular  remedy.     So  long,  therefore,  81  N.  Y.  143, 148;  Barrow  v,  Wilson,  39. 

as  there  remains  to  the  owner  any  form  La.  An.  403,  407;  Kipp  v,  Johnson,  31 

of  action  by  which  the  possession  of  the  Minn.  360.'    See  also  generallj'  on  the 

defendant  may  be  divested,  he  has  ac-  retrospective  effect  of  statutes  of  limita^ 

quired  no  title,  and  no  right  of  prop-  tlon,  De  Cordova  v,  Galveston,  4  Tex., 

crty.  470. 
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tation,  however,*  especially  in  the  case  of  suits  already  pending.* 
It  depends  upon  the  language  of  the  act  and  the  intent  of  the 
legislature,'  subject  also  to  the  exception  that  no  statute  can  cut 

1.  ^^  Words  in  a  statute  ought  not  to  In  Duncan  v,  Cobb,  32  Minn.  460,  it 

have  a  retrospective  operation  unless  was  held  that  a  statute  as  to  foreclos- 

they  are  so  clear,  strong  and  impera-  ure  of  mortgages,  to  go  into  effect  one 

tive  that  no  other  meaning  can  be  an-  jear  from  its  date,  applied  to  a  fore- 

nexed  to  them,  or  unless  the  intention  closure  which  was  begun  during  that 

of  the  legislature  cannot  be  otherwise  year;  that  by  such  a  holding  sufficient 

satisfied."      Mr.  Justice   Paterson,  time  was  allowed  for  the  foreclosure  of 

in    U.  S.  V.  Heth,  3  C ranch   (U.   S.)  mortgages  due  when  the  act  was  passed, 

399.   Harvey  v.  Tyler,  2  Wall.  (U.  S.)  and  mat  to  escape  the  operation  of  the 

347;  Sohn  V.  Waterson,  17  Wall.  (U.  new  statute    the  foreclosure  must  be 

§0  596-  completed  during  the  year.     Compare 

See  an  elaborate  article  bv   Judge  State  v.  Vreeland,  34  N.  J.  L.  438,  note 

'Cooley  entitled,  "Effect  of  a  Change  in  3,  infra, 

the  Law,"  3  So.  Law  Review  (N.  S.)  Criminal  Oaaea. — "Now  an  act  of  lim- 

44.     Also  an  article  entitled  "Retro-  itation  is  an  act  of  grace  purely  on  the 

•spective   Construction  of    Statutes    of  part  of  the   legislature.     Especially  is 

Limitation,"  17  Alb.  L.J.  183.  this  the  case  in  the  matter  of  criminal 

In  some   States  the  constitution  of  prosecutions.      The    State-  makes    no 

the  State  forbids    retrospective  leg^s-  contract  with  criminals,  at  the  time  of 

lation.     See  De  Cordova  v.  Galveston,  the    passage  of  an    act    or  limitation 

■4  Tex.  470,  477;    McCracken   Co.   v.  that  they   shall  have  immunity  from 

Mercantile  Trust  Co.,  84  Ky.  344,  352.  punishment  if  not    prosecuted    within 

The  prohibition  of  ex  post  facto  laws  the  statutory  period.     ...     A  law 

in    the     U.    S.    constitution    has    no  enlarging  or  repealing  a  statutory  bar 

application,  for  the  definition  of  ex  post  against    criminal     prosecutions     may, 

facto  laws  limits  them  to  criminal  mat-  therefore,  apply  as  well  to  past  as  to  fu- 

ters.  ture  cases  if   its   terms    include    both 

On  the  statement  of  the  text  see  the  classes."      Com.  v.  Duffy,  96  Pa.  St. 

cases  in  note  5,  p.  691,  and  also  Ogden  506,   514;     s.  c,   23    Alb.    L.   J.  292. 

V.   Saunders,   12    Wheat.  (U.  S.)  213;  The  decision   is   limited,   however,   to 

Benjamin    v.   Eldridge,   50    Cal.    6x2;  cases  **where  a  right  to  acquittal  has 

Hedger  r.  Rennaker,  3  Metc.(Ky.)  255;  not   been    absolutely  acquired   by   the 

Deake,  Appellant,  80  Me.  50;  Garfield  completion  of  the  period  of  limitation,** 

V.  Bemis,  2  Allen  (Mass.)  445;  Whit-  in  which  event  the  immunity  secured  is 

man  v,  Hapgood,  10  Mass.  437;  Powers  held  to  be  absolute  in  Moore  v.  State, 43 

V,  City  of  St.  Paul,  36  Minn.  87;    com-  N.  J.  Law  203.     See,  however,  Camp- 

pareUMncsLTi  v,  Cobb,  32  Minn.  460;  bell  v.  Holt,  115  U.S.  620,  quoted  in  note 

Davis  V.  Minor,   i   How.   (Miss.)    183;  2,  p.  697.    A  statute  lessening  the  limi- 

Goillotel   V.  Mayor  etc.  of  New  York,  tation  in  a  criminal  case  was  held  not 

87  N.  Y.441;  Bank  v.  Bissell,  7  N.  Y.  retroactive  in  People  v.  Lord,  12   Hun 

Supp.  53;  Jarvis  v.  Jarvis,  3  Edw.  Ch.  (N.  Y.)  282.    (See  comments  in  13  Albv 

(N.  V.)    462,  465;     People  V.  Super-  L.  J.  183,  235.) 

visors  of  Columbia  County,  I o  Wend.  2.  Battles  v.  Fobes,  18  Pick.  (Mass.) 
(N.  Y.)  363;  Van  Rensselaer  v,  Liv-  532;  Wright  v.  Oakley,  5  Met.  (Mass.) 
ingston,  12  Wend.  (N.  Y.)  490;  Mil-  400;  Hooker  v.  Hooker,  18  Miss.  599. 
ler  V,  Com.,  5  W.  &  S.  (Pa.)  488;  Compare  King  v.  Tirrell,  2  Gray 
State  V.  Pinckney,  22  S.  Car.  48^;  (Mass.)  331.  In  State  v.  Vreeland,  34 
Rucker  v.  Dailey,  66  Tex.  284;  Mel-  N.J.  L.  438,  the  old  limitation  was  iJe/tf 
linger  v.  City  of  Houston,  68  Tex.  37;  to  apply  to  a  suit  begun  after  the  new- 
Richardson  V,  Cook,  37  Vt.  599;  Hall  statute  was  passed  but  before  it  took  ef- 
V.  Webb,  21  W.  Va.  318,  323,  et  seq.;  feet.  Compare  Duncan  v.  Cobb,  32 
Finney  v.  Ackerman,  21  Wis.  268.  Minn.  460;  note  i,  svpra. 
Compare  Hopkins  z\  Jones.  22  Ind.  3.  "A  statute  of  limitations  may  un- 
310;  Webb  V,  Moore,  25  Ind.  4;  New  doubtedly  have  effect  upon  actions 
York  etc.  R.  Co.  v.  Van  Horn,  57  N.  which  have  already  accrued,  as  well  as 
Y.  473;  People  V,  Supervisors  of  Ul-  upon  actions  which  accrue  after  its 
ater  County,  63  Barb.  (N.  Y.)  83;  (re-  passage.  Whether  it  does  so  or  not 
Tersed,  65  N.  Y .  300).  will  depend  upon  the  language  of  the 
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a  right  short  peremptorily  without  allowing  sufficient  time  to 
prosecute  a  suit.*  In  such  a  case  the  court  will  often  prevent 
the  retroactive  intent  from  being  frustrated  by  holding  that  the 
act  affects  existing  causes  of  action,  but  runs  as  to  them  only 
from  the  time  of  its  passage.* 

{g)  Affects  the  Remedy  and  Not  the  Merits. — That 
statutes  of  limitation  affect  the  remedy  but  not  the  merits  is  a 
fundamental  principle  underlying  the  whole  law  of  this  subject.* 
That  such  statutes  can  confer  title  in  actions  which  concern  real 
or  personal  property  is  undisputed  (see  III,  i,  (d\  above) ;  but  in 
actions  in  debt  or  assumpsit  the  question  whetner  in  taking  away 
the  remedy  they  destroy  the  plaintiff's  right  is  more  difficult.* 

act,  and  the  apparent  intent  of  the  leg-  branches  of  the  subject  [see  III,  i,  8,  lo, 

islature    to    be     gathered     therefrom.  ii]that  it  is  impossible  to  collect  all 

When  a  statute  declares  generally'  that  the  cases  here.     A  few  of  the  latest  are 

no  action  or  no  action  of  a  certain  class,  given  below.     In  some  of  the  cases  the 

«hall  be  brought,  except  within  a  certain  statement    is   that  the    statute    affects 

limited  time  after  it  shall' have  accrued,  the  remedy  and  not  the  rig-ht — ^a  less 

the  language  of  the  statute  would  make  intelligible    proportion    and     a    much 

It    apply   to  past  actions  as  well  as  to  more  doubtful  one,  as  will  appear  by 

those  arising  in  the  future.     But  if  an  the  text  above.     Mich.   Ins.   Bank  v, 

action   accrued  more  than  the  limited  Eldred,  130  U.  S.  693,  696;  Campbell 

time  before  the  statute  was  passed  a  v.  Holt,  115  U.  S.  620,  625;  Sturges  t;. 

literal    interpretation    of     the    statute  Crowninshield,  4  Wheat.  (U.  S.)  122; 

would    have  the    effect    of  absolutely  Booth   v,  Hoskins,  75  Cal.  271;  Grant 

liarring  such  action  at  once.     It  will  be  v.  Burr,  54  Cal.  298;  Keith  v.  Keith,  26 

presumed  that  such  was  not  the  intent  Kan.  26;  Barrow  v,  Wilson,  39  La.  An. 

of   the    legislature.       Such  an    intent  403,  407;    Buckingham  v.  Ludlum,  37 

would  be  unconstitutional.     To  avoid  N.  J.  Eq.  137,  147;  Shaw  v.   Silloway, 

such  a  result,  and  to  give  the  statute  a  145   Mass.  503;  Wintermire  v,  West- 

•construction  that  will  enable  it  to  stand,  over,  14  N.  V.  16,  20;  Parker  v.  Grant, 

courts  have  civen  it  a  prospective  op-  91  N.  Car.  738;  Goodwin  v.  Morris,  9 

eration."     (See    note  2,  infra,)    Mr.  Oreg.  322;  Myer  t;.  Beal,  5  Oreg.  130; 

Justice  Bradley,  in  Sohn  v.  Water-  Campbell  v.  Maple,   105   Pa.  St.  304; 

son,  17  Wall.  (U.  S.)  596.     Sec  17  Alb.  Jordan  v.  Jordan,  85  Tenn.  561,   565; 

L.  J.  183.  De  Cordova  v.  Galveston,  4  Tex.  470, 

1.  A  reasonable  opportunity  must  be  480  ("cannot  be  considered  an  open 
afforded  to  parties  to  try  all  rights  of  question");  Grigsbv  v.  Peak,  57  Tex. 
■action  existing  when  such  a  statute  was  142,  147;  Goldfranic  v.  Young,  64  Tex. 
passed.  Cooley's  Const.  Lim.  (2nd  432;  Fievel  f.  Zuber,  67  Tex.  27c,  279; 
ed.)  p.  366.     See  also  cases  fn  note  3,  Criss  v.  Criss,  28  W.  Va.  388,  395. 

p-  696.  4.  Destroys  the  Rli^ht.— The  stetute 

2.  In  such  cases  the  limitation  runs,  of  limitations  "not  only  bars  the  remedy 
according  to  Taney,  C.  J.,  from  the  but  takes  away  the  legal  right."  Mc- 
time  "when  the  cause  of  action  is  first  Cracken  Co.  v.  Mercantile  Trust  Co.,  84 
subjected  to  the  operation  of  the  stat-  (Ky.)  344,  350.  "It  was  long  since 
ute."  Lewis  v,  Lewis,  7  How.  (U.  S.)  settled  with  respect  to  the  statute  of 
778;  Sohn  V.  Waterson,  17  Wall.  (U.  limitations  of  this  State  that  as  to 
S.)  596  (  quoted  in  note  3,  p.  702);  Ross  parties  residing  herein  it  does  not  af- 
V.  Duvall,  13  Pet.  (U.  S.)  62.  feet  the  remedy  merely,  but  directly  de- 

msilMlVpL— In  Murray  v,  Gibson,  stroys  the  right  itself  after  the  time 

15  How.  (U.  S.)  431,  the  United  States  prescribed    by    it   has    once   elapsed, 

•oourt  kM  otherwise,  but  only  because  This    was    so   held    in     Sprecker   v. 

it  was  construing  a  Mississippi  statute  Wakely,  11   Wis.  433    and    Knox    v. 

and  was  bound  by  the  decisions  of  that  Cleayeland,   13   Wis.  345.     It  is  true 

State.  those  were  not  actions  upon  contracts 

8.  Tliis  elementary  principle  appears  for  the  payment  of  money  or  the  per- 

in  so  many  forms  and    in   so   many  formance  of  any  other  thing;  but  the 
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In  cutting  short  a  certain  remedy  of  the  plaintiff  in  a  certain 
jurisdiction,  they  undoubtedly  deprive  the  plaintiff  of  a  right ;  if 
no  remedy  remains  to  him,  they  seem  to  deprive  the  plaintiff  of 
all  rights  ;*  and  in  such  a  case  there  are  two  theories.  According 
to  the  prevailing  opinion  in  Campbell  v.  Holt,  115  U.  S.  620,* 
the  plaintiff's  remedies  may  be  restored  to  him,  and  his  rights 
return  with  them ;  according  to  the  dissenting  opinion,  the  plain- 
tiff's rights  are  destroyed  and  the  defendant  acquires  an  immunity 
from  suit  which  cannot  be  taken  from  him  without  his  assent.* 
Under  either  theory  the  statute  affects  only  the  remedy,  not  the 
merits ;  and  under  either  theory  the  obligation  is  not  destroyed, 
though  under  the  latter  it  is  unenforceable  without  a  new  promise 
or  a  part  payment  by  the  defendant,  operating  as  a  voluntary 
waiver  of  the  protection  afforded  by  the  statute. 

(A)  Bar  of  Principal  Does  Not  Release  Collateral. 
— Since  statutes  of  limitation  bar  the  remedy  merely,  and  do  not 
destroy  the  obligation,  it  is  a  general  principle  that  when  the  se- 
curity for  a  debt  is  a  lien  on  property,  personal  or  real,  the  Hen 
is  not  impaired  because  the  remedy  at  law  for  the  recovery  of 

principle  must  be  the  same  in  all  classes  the  best  interests  of  societj,  the  right 
of  actions.  It  seems  impossible  to  itself  is  destroyed."  Moore  v.  Luce,  29- 
make  a  distinction  upon  any  sound  Pa.  St.  362.  "If  there  be  no  remedy 
reasoning  to  be  applied  to  the  subject,  the  law  necessarily  presumes  a  want  of 
A  statute  which  is  held  to  extinguish  right."  Green  v.  Biddle,  8  Wheat.  (U. 
the  right  in  one  class  of  cases,  as  where  S.)  i,  76.  "Without  the  remedy  the  con- 
property  is  adversely  claimed  and  pos-  tract  may,  in  the  sense  of  the  law,  be 
sessed,  must,  its  language  being  the  said  not  to  exist."  Von  Hoffiman  v. 
same,  also  be  held  to  extinguish  the  Q^incy,  4  Wall.  (U.  S.)  535,  552.  "It 
right  where  the  subject  upon  which  it  is  illogical  to  hold  that  the  remedy  may 
operates  is  a  claim  or  demand  founded  be  destrcwed  and  the  l^al  right  re- 
upon  contract.  And  so  we  find  it  main."  McCracken  Co.  v.  Mercantile 
to  have  been  decided  by  those  courts  Trust  Co.,  84  Ky.  344,  348.  "It  is  a 
which  hold,  as  we  have  done  with  re-  general  and  indisputable  rule  that 
spect  to  the  operation  and  effect  of  the  where  there  is  a  legal  right  there  is  also 
statute.  They  decide  that  the  debt  or  a  legal  remedy."  Black.  Com.,  bk.  3,. 
obligation  created  by  the  contract  is  ch.  3;  Davis  v.  Minor,  i  How.  (Miss.) 
extinguished  so  that  it  cannot  be  re-  183,  188-9;  Moore  v.  State,  43  N.  J.  L. 
vived  without  the  assent  or  agreement  203,  206. 

?^  the  party  to  be  charged^"*  Brown  v,  "The  fact  that  this  defence  per- 
arker,  28*  Wis.  21,  28.  See  also  Car-  tains  to  the  remedy  does  not  alter  the 
penter  v.  State,  41  Wis.  36;  Pierce  v.  case.  Remedies  are  the  life  of  rights, 
Seymour,  C2  Wis.  272.  In  Marshall  v.  and  are  equally  protected  by  the  con- 
Holmes,  68  Wis.  J55,  it  is  held  that  the  stitution.  Deprivation  of  a  remedy  is 
moral  obligation  is  not  destroyed.  See  equivalent  to  a  deprivation  of  the  right 
note  to  this  case  in  32  N.  W.  Rep.  686..  which  it  i$  intended  to.ylndicate,  unless 


Farr,  25  Vt.  41 ;  cited  in  Brown  t;.  Par-  Holt,   115   U.  S.  620,  631,     tamfeire 

ker,  above.  Power  v.  Telford,  60  Miss*  v^  quoted 

1.  "Laws    never    deliberately     take  fii  note  i,  p.  701.. 

away  all  remedy  without  an  intention  2.  See  note  2,  p.  697. 

to  destroy  the  right     When  all  reme*  S.  See  Brown  v.  rarker,  28  Wis.  ai^ 

dies  are  taken  away  after  a  specified  28  (quoted  note  4,  p.  703);  DaTis  v, 

period  of  neglect  m  asserting  rights,  Minor,  x  How.  (Miss.)  183,  189. 

and  when  this  is  done  for  promoting  '*A  new  promise  Is  an  implied  ad- 
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the  debt  is  barred.*  The  defendant  must  show  that  the  lien  also  has 
in  some  way  been  barred  or  destroyed.  Consequently,  it  is  gener- 
ally held  that  a  mortgage  is  not  barred  because  the  debt  for  which 
it  is  a  security  is  barred.*     In  many  States,  however,  a  vendor's 

mi66ion    that    the  debt  has   not   been  can  sue  a  third  party  for  its  conversion 

paid,  and  amounts  to  a  voluntary  waiver  even  after  the  debl  for  which  it  is  held 

of  the  statute."  Bradley, J.,  in  Camp-  is   barred.      Hudson  v.   Wilkinson,  6i 

bell  V.  Holt,  115  U.  S.  620,  632.  Tex.  607. 

1.  In  Spears  v.  Hartley,  3  Esp.  81,  Conversely. — The  bar  of  an  action  to 
the  defendant  claimed  a  lien  on  a  log  of  foreclose  a  mortgage  does  not  bar  an 
mahogany  for  a  barred  debt.  Lord  action  on  the  debt  itself.  Fraser  v. 
Eldon  said:  ''If  what  is  claimed  by  Bean,  96  N.  Car.  327. 
the  defendant's  counsel  is  law,  that  the  The  case  of  Cason  v.  Chambers,  62 
debt  is  discharged  by  operation  of  Tex.  305,  decides  that  the  renewal  of  a 
the  statute  of  limitations,  no  lien  could  barred  note  operates  as  a  renewal  of 
be  maintained  by  reason  of  it.  But  the  mortgage  only  as  between  the  orig- 
the  debt  was  not  discharged;  it  was  the  inal  parties  to  the  mortgage,  and  can- 
remedy  only.  I  am  of  the  opinion  that,  not  affect  the  rights  of  third  parties 
though  the  statute  of  limitations  has  which  accrued  while  the  original  note 
run  against  a  demand,  if  the  creditor  was  barred  and  after  the  execution  ot 
obtains  possession  of  goods  on  which  the  mortgage  but  before  its  renewal, 
he  has  a  lien  for  a  general  balance  he  Cites  Wood  v.  Goodfellow,  43  Cal. 
ma}'  hold  them  for  that  demand  by  vir-  185;  Barber  v.  Babel,  36  Cal.  14;  Lent 
tue  of  the  lien."  Higgins  v.  Scott,  2  B.  v.  Shear,  26  Cal.  365;  Hodges  v.  Tay- 
&  Ad.  413;  Quantock  v.  England,  5  lor,  57  Tex.  196;  Kiggs  v,  Hanrick,  59 
Burr.  2628.  Tex.*j7o. 

Hickox  V.  Elliott,  22  Fed.  Rep.  2.  Birnie  v.  Main,  29  Ark.  591;  Cold- 
(Oreg.)  13;  Sparks  v,  Pico,  i  McAll.  cleugh  v.  Johnson,  34  Ark.  312;  Bel- 
(U.  S.)  497;  Grant  v.  Burr,  54  Cal  knap  x;.  Gleason,  11  Conn.  160;  Elkins 
29S;  Shipp  V.  Davis,  78  Ga.  201,  209;  v.  Edwards,  8  Ga.  325;  compare  Colby 
Ryus  V.  Gruble,  31  Kan.  765,  770  (and  v.  Everett,  10  N.  H.  429;  Joy  v.  Ad- 
cases);  Thayer  %>.  Mann,  19  Pick,  ams,  26  Me.  330;  Earnshaw  v,  Stewart, 
(Mass.)  535;  Ay  res  v.  Waits,  10  Cush.  64  Md.  513;  Thayer  v.  Mann,  19  Pick. 
Mass.  72;  Hannan  v.  Hannan,  123  (Mass.)  535;  Webber  t^.  Ryan,  54  Mich. 
Mass.  441;  Shaw  v,  Sillowaj',  145  70;  Lashbrooks  v.  Hatheway,  52  Mich. 
Mass.  503;  Nevitt  v.  Bacon  et  al,^  32  124;  compare  Baent  v,  Kennicutt,  57 
Miss.  212;  compare^  however.  Van  Mich.  268;  Miller  v.  Trustees  of  Jef- 
Eaton  7'.  Napier,  63  Miss.  220;  Cookes  ferson  College,  13  Miss.  651;  Trotter 
V.  Culbertson,  9  Nev.  199;  Arrington  v,  Erwin,  27  Miss.  772;  Nevitt  v.  Ba- 
V.  Rowland,  97  N.  Car.  127  (deed  of  con,  32  Miss.  212;  Hale  z\  Christy,  8 
trust);  State  v.  Conway,  18  Ohio  235,  Neb.  264  {compare^  however,  Nebraska 
237;  Mount  V.  Lakeman,  21  Ohio  St.  cases,  contra^  below);  Stevenson  v. 
643;  State  t;.  Kelly,  32  Ohio  St.  421;  Craig,  12  Neb.  464;  Herdman  t;.  Mar- 
Goodwin  V.  Morris,  9  Oreg.  322;  Myer  shall,  17  Neb.  252;  Cookes  v,  Culbert- 
V.  Beal,  5  Oreg.  130;  Slaymaker  tu  son,  9  Nev.  199;  Borst  v.  Corey,  15  N. 
Wilson,  I  P.  &  W.  (Pa.)  316;  Smith  w.  Y.  505,  510;  Pratt  v,  Huggins,  29 
Washington  City  etc.  R.  Co.,  33  Gratt.  Barb.  (N.  Y.)  277;  Ballou  v,  Taylor, 
(Va.)  617;  Criss  v,  Criss,  38^  W.  Va.  14  R.  I.  377;  Nichols  v,  Briggs,  18  S. 
388  (deed  of  trust;  discussion  and  Car.  474;  Hanna  v.  Wilson,  3  Gratt. 
cases);  Wayt  v.  Carnithen,  21  W.  Va.  (Va.)  2^13;  Coles  v.  Withers,  33  Gratt 
516  (deed  amounting  to  equitable  mort-  (Va.)  106;  Smith  v.  Washington  City 
gage);  Roots  v.  Mason  City  etc.  Salt  etc.  R.  Co.,  33  Gratt.  (Va.)  017;  Ccr- 
Co.,  27  W.  Va.  483  (bonds  deposited  as  ney  v.  Pawlot,  66  Wis.  262. 
collateral).  Ckmfera.— In   Hale  v.  Baker,  60  Tex. 

An  acknowledgment  or  new  promise  217,  it  is  said  to  be  '*well  settled*'  as  to 

as  to  the  debt  affects  the  mortgage  also,  both  mortgages  and  deeds  of  trust  that 

Johnson  v.  Johnson,  81  Mo.  331 ;  Booker  the  remedy  is  lost  when  the  debt  secured 

V.  Armstrong,  93  Mo.  49;  Hanrbrick  v,  by  them   is  barred.     See  also,  to  the 

Jones,  64  Miss.  340.  same  effect.   Lord  v.  Morris,   iS  Cal. 

A  pledgee  is  entitled  to  the  posses-  482;  Lilly  v.  Dunn,  96  Ind.  220,  234,  et 

sion  of  his  pledge  until  payment,  and  seq.;  Crowe  v,  Vance,  4  Iowa  434;  our- 
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lien  for  purchase  money  is  held  to  be  barred  when  the  debt  is 
barred,  on  the  ground  that  it  arises  by  operation  of  law,  and  can 
have  no  existence  apart  from  the  debt.* 

(i)  Can  be  Waived  by  Debtor  or  His  Representative. — 

(Compare  Agreement  to  Wiaive,  III,  2  {6), — The  defence  of  the 
statute  of  limitations  is  a  personal  privilege,  and  no  one  can  com- 
pel anyone  to  take  advantage  of  it  if  he  chooses  not  to.^    A  man 

ton  v.  Hintrager,  i8  Iowa  348;  New-  forced,  although  the  debt  is  barred.  "An 
man  v.  De  Lorimer,  19  Iowa  244;  action  to  recover  the  debt  may  be 
Gower  v.  Winchester,  33  Iowa  303;  barred  by  limitation,  yet  the  right  to  en- 
Harris  V.  Mills,  28  111.  A4;  Hagan  v,  force  the  lien  for  the  purchase  money 
Parsons,  67  111.  170;  Chick  v.  Willetts,  may  still  exist."     Hardin  v.  Boyd,  113 


2  Kan.  379;  Kyger  v.  Ryley,  2   Neb.    U.  S.  756.    See  also  Lewis  v.  Hawkins, 

"23  Wall.  1         -  - 

(compare^    however,     later'    Nebraska    Nix,  60  Ala.  281  (discussion and  cases); 


20;    Peters    v.  Dunnells,    5  Neb.    460    23  Wall.  (U.  S.)    119,  127;  Bizzell  t^. 


cases  tn    paragraph   above);    Duty  v.  Driver  v,  Hudspeth,  16  Ala.  348;  Relfe 

Graham,  12  Tex.  427;  Ross  v,  Mitchell,  v,  Relfe,  34  Ala.  500;   Coldcleugh  ^^ 

28  Tex.  150.  Johnson,  34   Ark.  312,  318;    compare. 

There    is    an    exception,    however,  however,    Linthicum  v.  Tapscott,   28 

where  the  mortgage  contains    an  ex-  Ark.   267   (discussion),  and   Moore  v. 

press  covenant  to  pay,  and  cannot  be  Anders,   14    Ark.   628,    (both  con ira); 

considered  a  mere  incident  of  the  debt,  compare  Belknap  v,  Gleason,  1 1  Conn. 

B«oent  Kn^lah  OaiM. — In  Sutton  v.  160;  Moreton  v.  Harrison,  i  Bland  Ch. 

Sutton,  22  Ch.  Div.  511   (1882),  it  was  (Md.)    491;    Lingan   v.  Henderson,   i 

held  that  the  twelve  years'   limitation  Bland  Ch.  (Md.)  236,  282;  Ma^ruderv. 

imposed  by  the  Real  Prop.  Lim.  Act,  Peter,  11  G.  &  J.  (Md.)  217;  Leinhart 

1874,  ^  8,  to  actions  and  suits  for  the  re-  r.  Forringer,  i    P.  &    W.  (Pa.)    492; 

covery  of  money  charged  on  land,  ap-  Evans  v.  See,  23  Pa.  St  88;  Hopkins  v, 

plied  to  the  personal   remedy  on   the  Cockerell,  2  Gratt.  (Va.)  80;  Hanna  v. 

covenant  in  a  mortgage  deed  as  well  as  to  Wilson,  ^  Gratt.  (Va.)  243.     In  Lewis 

theremedy  against  the  land,  and  J  ESSE  L,  v.  Hawkins,  23  Wall.  (U.  S.)  119,  the 

M.R.,  spoke  as  follows:  **It  seems  absurd  decision  rests  largely  on  the  ground 

that  you  should  get  rid  of   the  greater,  that  the  vendee  is  an  express  trustee 

so  to  speak,  namely  the  security  upon  for  the  unpaid  vendor.  Compare  Adair 

the  land,  and  should  nevertheless  retain  v,  Adair,  78  Mo.  630. 

the  lesser,  namely  the  personal  liability  See  a  valuable  collection  of  cases  in 

to  pay.    The  result,  to  my  mind,  would  the  note  to  Graves  v.  Coutant,  31  N.  J. 

be  too  absurd."  This  case  was  followed  £q.  763. 

and  applied  to  a  bond  as  a  separate  in-  Contra. — ^That  the  lien  exists  solelv  in 

strument  in  Fearnside  v.  Glint,  22  Ch.  the  debt  and  cannot  survive  it  \»held\ti 

Div.  579,  where  Fry,  J.,  says:  "The  de-  Linthicum   v,  Tapscott,  28    Ark.  267 

cision  of  the  court  of  appeals  in  Sutton  (o^m/are,  however,  Coldcleugh  v.John- 

V,  Sutton,  has  determined  that  a  sum  son,  34  Ark.  312,  318,  contra)\  Cooper 

of  money  secured  by  mortgage  upon  oj.  Lowery,  54  Ga.  198;  Ilett  v,  Collins, 

land  and  also  secured  by  a  covenant  of  103  111.  74;  Trustees  v,  Wright,  11  111. 

the  mortgagor  in  the  mortgage  deed,  is  603;    12   111.  432;  Trotter  v,  Erwin,  27 

to  be  treated  as  one  and  tlie  same  sum;  Miss.  772:    Littlejohn   v,    Gordon,  32 

so  that  when  the  right  of  action   in  Miss.  235;  Avent  v.  McCorkle,  45  Miss, 

respect  of  the  land  is  gone,  the  right  on  221;  Borst  v.  Corey,  15  N.  Y.  505,  510; 

the  covenant  ceases  also.    It  appears  to  Yearly  v.  Long,  40  Ohio  St.  27;  Clyde 

me  that  no  distinction  can  exist  between  v.  Simpson,  4  Ohio  St.  445, 462;  Gibbes 

a  covenant  contained  in  a  mortgage  v.   Holmes,  10    Rich.   (S.  Car.)    484; 

deed  and  a  collateral  bond  given  at  the  Sheratz  v.  Nicodemus,  7  Yerg.  (Tenn.) 

same  time  as  the  mortgage.  9;  Ray  v,  Goodman,  i    Sneed  (Tenn.) 

See  also  Lindsell  v,  Phillipps,  30  Ch.  586;  Gudger  v,  Barnes,  4  Heisk.(Tenn.) 

Div.   291,   295-8,   with  discussion  and  570;  Hale  v.  Baker,  60  Tex.  217;  com- 

cases.  pare  Nass  v,  Chad  wick,  70  Tex.  157, 

1.  The  better  rule,  on  principle  and  and  Stephens  i;.  Matthews,  69  Tex.  341; 

perhaps  also  on  authority,  appears  to  Fullerton  v.  Spring,  3  Wis.  667. 

be   that  the  vendor's  lien  may  be  en-  2.  See  also  cases  under  III.  11,  that 
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may  pay  an  honest  debt,  however  stale,  but  if  the  debt  or  claim 
is  not  bona  fide,  fraud  or  collusion  may  be  shown.* 

{k)  Power  of  Administrator,  etc.,  to  Waive. — An  ad- 
ministrator or  executor  represents  the  testator  so  far  as  the  per- 
sonal property  is  concerned,  and  from  the  personal  property  he 
can  pay  a  well  founded  claim,  although  barred,  without  being 
obliged  to  take  advantage  of  the  statute  of  limitations.^ 

the  statute  will  always  be  considered  to  v.    Outhouse,    13   Hun   (N.   Y.)    130, 

be  waived  if  not  pleaded.  where  the  maker  of  an  outlawed  note 

"The  law  allows  a  man  to  be  honest  destroyed  it  fraudulently,  and  in  an  ac- 

and  to  pay  an   honest  debt,  however  tion  in  trover  the  plaintiff  was  allowed 

stale  and  ancient  it  may  be.    He  may  to  recover  the  full  value  of  the  note  as 

interpose  the  statute  of  limitations,  but  if  it  had  not  been  outlawed, 
he  may  waive  it  also.    The  law  does        1.  B*s  trustee  for  the  benefit  of  cred- 

not  compel  him  to  resort  to  this  defence,  itors  cannot  interpose  the    statute  of 

nor  can  others  insist  upon  it  for  him."  limitations  if  B  does  not  plead  it.    But 

Brookville  Nat.  Bank  v.  Kimball,  76  held  that  even  a  judgment  against  B 

Ind.   195,   203,  quoted  in   Kennedy  v.  would    not   conclude    a    trustee    from 

Powell,  34  Kan.  2v,    Allen  v.  Smith,  showing  fraud  between    the    plaintiff 

129  U.  S.  465;  Shields  v.  Schiff,  124  U.  and  B.     Waterman   v,   Sprague   Mfg. 

S.  351 ;   Grimball    v.  Mastin,  77   Ala.  Co.,  14  R.  I.  43. 

553;   Grattan  v,  Wiggins,  23  Cal.  16;        Huiband  and  Wife. — Where  a  hus- 

Lord  V,  Morris,  18  Cfal.  483;  Cross  v,  band    attempted  to  defeat    his    wife*8 

Moffatt,  II  Colo.  210;  Rawlins  T>.  Raw-  claim   for  alimony  by  acknowledging 

Itns,  75  Ga.  633;  Dawson  v,  Callaway,  certain  old  and  shady  claims   against 

18  Ga.  573;  McDowell  v.  Goldsmith,  24  him,  all  out  of  date  and  uncertain,  the 

Md.  214,  230;  Taylor  v,  Courtnay,  15  indebtedness  was    keid   fraudulent  in 

Neb.  190,  196;  Skidmore  v,  Romaine,  2  Rawlins  v.  Rawlins,  75  Ga.  633.     Com- 

Bradf.     (N.    Y.)     122;     Ferguson    v.  fare  Comer  v.  Allen,  72   Ga.   i.    A 

Broome,  i  Bradf.  (N.  Y.)  10;  Biddle  v.  husband  can  pay  bona  fide  debts  to  his 

Moore,  3   Pa.  St.  161,   178;   Hesser  r.  wife,  however  stale  and  ancient,  and  his 

Steiner,  5   W.  &  S.  (Pa.)  476;  Water-  creditors  cannot  compel  him  to  resort 

man  v*  Sprague  Mfg.  Co.,  14  R.  I.  43;  to  the  statute  of  limitations.    Kennedy 

Smith  V.  Lincoln,  54  Vt.  382;  Kennedy  v,  Powell,  34  Kan.  23;  Brookville  Nat. 

V.  Lyell,  15  Q^B.  D.  491,  499.  Bank  v,  Kimble,  76  Ind.  195, 203.    See, 

Smith  V,  Lincoln,  54  Vt.  382,  holds  however,  Warner  v.  Dove,  33  Md.  579, 

that  a  recognizor  on  writ  can  pay  costs,  584,  where  it  is  said  that  although  a 

although  barred  and  recover  from  his  husband  confesses  judgment  the   wife 

principal.   But  where  one  surety  makes  ma^  show  that  the  claims  were  barred 

voluntary  payment  on  a  barred  claim,  before  they  were  confessed.    The  court 

he  cannot  enforce  contribution.    "It  is  makes  no  distinction  in  favor  of  bona 

conceded  that  if  one  surety  pays  the  fide  claims. 

debt  to  his  principal  after  the  running        2.  The  law  does  not  require  an  exec- 

of  the  statute  he  has  no  right  of  con-  utor  to  make  his  testator  ''sin  in  his 

tribution  against  his  co-surety  so  as  to  grave"  by  setting  up  an  unconscientious 

defeat  the  plea  of  limitation?'    Coch-  defence.     Halliburton   v.  Carson,  100 

ran  v.  Walker,  82   Ky.  220.     Where,  N.  Car.  99.     See,  to    the  same  effect, 

however,    the   payment  on    a    barred  Steele  v.  Steele,  64  Ala.  4^8  (review 

claim  is  compulsory  the  surety  can  re-  cases) ;  Pollard  v.  Scears,  28  Ala.  484; 

cover  contribution.  Aldrich  v.  Aldrich,  compare  Brown   v.  Forst,  95   Ind.  2^8; 

56  Vt.  324,  where  a  surety  on  a  note  Payne  v,   Pusey,  8  Bush    (Ky.)  504; 

barred  in  K&rm<>ff/ happened  to  go  into  Semmes    v.    Magruder,   10    Md.  242; 

New  Hampshire  and  was  there  made  to  Miller  v.  Dorsey,  9  Md.  317;  Thayer  v* 

pay.  HoUis,  3  Mete.   (Mass.)   369;   Scott  v.. 

See,     however,     Auchambaugh    v.  Hancock,  13   Mass.  162;   Efmerson   v» 

Schmidt,  70  Iowa  642.  Thompson,  16  Mass.  429;  Hodgdon  v. 

The  court  will   not    assume  that  a  White,  11  N.  H.  208  (discussTon  and 

defendant  will  plead  the  statute.    Page  cases);  Amoskeag  Mfg.  Co.  v,  Barnes, 

V.  Latham,  63  Cal.  75;  Slocum  v.  Ri-  48  N.   H.  25;  compare  Judge  of  Pro- 

Ic^i  145  Mass.  370.    See  also  Outhouse  bate  v.  Ellis,  63  N.  H.  3^;  Samwall  v. 
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The  contrary  is  held  in  several  States,  including  New  York, 
however,^  and  the  rule  is  universal  that  the  executor  or  adminis- 

Smith,5jone8Eq.  (N.  Car.)  i68  (cases);  cases  on  such  Limitations,  which  are 

Bevers  v.  Park,  88   N.  Car.  456,  461 ;  not  strictly  a  part   of  this   subject,  in 

Parker  v.  Grant,  91  N.  Car.  338;  Rit-  Wood  on  Limitations  (ist  ed.),  §  188, 

ter's  Appeal,  23  Pa.  St.  95;  Halliburton  page  389,  note  5.    As  to  the  effect  of  a 

V.  Carson,  100  N.  Car.  99  (discussion  fraudulent  concealment  of  the  claim  in 

and  cases);  McFarland^s  Estate,  4  Pa.  such  cases,  see   Sugar  River  Bank  v, 

St.  149;  Biddle  v.  Moore,  3  Pa.  St.  178;  Fairbanks,  49  N.   H.  13  (discussion), 

Walters.  Radcliffe,  2  Dessaus,  (S.  Car.)  and  on  such  special  limitations  general- 

577;   Batson  v,  Murrell,    10    Humph,  ly,  see  above  III.  1,  {a.) 

(Tenn.)  301 ;  Brown  v.  Porter,  7  Humph.  In  jurisdictions  where  the  bar  of  the 

(Tenn.)  373;  Bates  v,  Elrod,    13  Lea  statute  is  held  to  extinguish  the  debt  it 

(Tenn.)    156;     Alvis    v.    Oglesby,    87  would  seem   that  an  executor  or  ad- 

Tenn.  172;  Norton  v.  Frecker,  i    Atk.  ministrator  could  not  waive  the  stat- 

(Eng.)  524;  Hill  V,  Walker,  4  K.  &  J.  ute. 

(Eng.)  166.  Legacies. — The  English  court  of  chan- 

"I  think  it  is  much  to  be  regretted  eery  allows  an  executor  to  retain  from 

that  the  statute  did  not    destroy  the  a  legacy  a  debt  due   to  the  testator, 

debt  instead  of  merely  taking  away  the  even  though  it  is  barred  by  the  statute 

remedy  for  it.    The  result  is  that  ques-  of  limitations.   Courtenay  v.  Williams, 

tions  constantly    arise,    and    amongst  3  Hare  539;  15  L.  J.  (N.  S.)  Ch.  204; 

others   whether   an  executor 'may  not  Coates  t^.  Coates,  33  Beav.  249;  In  re 

pay  a  debt  barred  by  lapse  of  time.     I  CordwelFs  Estate,   L.  R.,  20  Eq.  614. 

am  of  opinion  that  in  the  exercise  of  Allen  v,  Edwards,  136  Mass.  138,  dis- 

his  discretion  he  may  do  so,  and  that  it  cusses  these  cases,  but  says  they  are  in- 

does  not  make  the  slightest  difference  applicable  in  Massachusetts  because  *in 

whether  the  personal  estate  is  sufficient  England  no  action  at  law  can  be  main- 

or  insufficient.    If  it  be  insufficient  the  tained  for  a  legacy,  and   the  courts  of 

statute    gives  the    creditor  a    remedy  equity  have  always  assumed  the  right 

against  the  real  estate,  but  that  does  not  to  impose  the  terms  on  which  the  bene- 

interfere    with    the  discretion    of   the  ficiary    shall    receive  it."    The  court 

executor."    Lord  Romilly,  M.  R.,  in  quotes   Lord    Ksnyon   in   Deeks  v, 

Lewis  V,  Rumney,  L.  R.,  4  Eq.  451.  Strutt,  5  T.  R.  690,  who  speaks  of  va- 

That  the  statute  cannot  be  waived  by  rious  other  English  equitable  rules  as 

the  executor  where  the  personalty  is  to    legacies   and    continues:  "But   the 

insufficient,  see,   however,    Pollard  v,  whole  of  this  admirable  system,  which 

Scears,  28  Ala.  484;  Ritter*s  Appeal,  23  has  been  founded  in  a  court  of  equity, 

Pa.  St.  95.  will  fall  to  the  ground  if  a  court  of  law 

See  also  III,  8,  («),  infra,  can  enforce  the  payment  of  a  legacy." 

PreiumptiOB  of  Payment. — An  execu-  1.  Hew  York. — "An  executor  or  ad- 
tor  or  administrator  cannot  pay  debts  ministrator  is  bound  to  set  up  the  bar 
so  old  that  the  presumption  of  payment  of  the  statute,  and  he  would  not  be  al- 
bas run  upon  them.  Barn  wall  v.  Smith,  lowed  in  his  accounting  any  sum  paid 
5  Jones  Eq.  (N.  Car.)  168;  Rector  v,  upon  a  debt  which,  at  the  time  of  Its 
Conway,  20  Ark.  79;  Hodedon  v,  payment  by  him  was  barred  by  such 
White,  II  N.  H.  208,  215;  Moers  v.  statute."  Butler  v.  Johnson,  1 1 1  N.  Y. 
White,  6  Johns.  Ch.  (N.  Y.)  373;  Scott  204,  212. 
V.  Hancock,  13  Mass.  162.  Burnett  v.  Noble,  5  Redf.  (N.  Y.) 

Important  Distinotion. — It  is  most  im-  69  (reviews  cases) ;  Bloodgood  v.  Bruen, 
portant  to  remember  that  although  an  8  N.  Y.  362;  Bucklin  v,  Chapin,  x 
executor  may  waive  the  general  statute  Lans.  (N.  Y .)  443,  448;  Rogers  v.  Ro- 
of limitations  he  can  never  disregard  gers,  3  Wend.  (N.  Y.)  ^03,  517;  Roose- 
the  special  statutes,  intended  to  secure  velt  v.  Mark,  6  Johns.  Ch.  (i^.  Y.)  266, 
the  early  settlement  of  estates,  which  293.  Compare  Gilbert  v,  Comstock,  93 
limit    the    time  within   which    claims  N.  Y.  484. 

must  be  presented  to  him  for  payment,  Texas. — See  Howard  v.  Johnson,  69 

or  within  which  actions  can  be  com-  Tex.  655. 

menced  against  him  in  his  official  capa-  Virginia. — Smith  v.   Pattie,    81    Va. 

city.     See  cases  above;  also  Littlefield  654  (discussion  and  cases);  Selgv.  Ac- 

V.  Eaton,  74  Me.  516,  and  a  full  line  of  pord,  21  Gratt  (Va.)  365  (review  cases); 
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trator  has  no  such  absolute  power  over  the  realty,  and  that  where 
he  attempts  to  make  a  barred  debt  a  charge  on  the  realty,  any 
person  interested  may  interpose  the  statute.* 

There  is  difference  of  opinion  as  to  whether  an  executor  or 
administrator  can  pay  a  barred  debt  due  to  himself  frort  the 
estate.^ 

A  clause  in  a  will  directing  that  all  just  debts  shall  be  paid 
does  not  make  it  necessary  for  an  executor  to  pay  barred  debts.* 

(/-)  By  and  Against  Whom  Available.— A  cestui  que  trust 

Tunstall  v.  Pollard,  ii  Leigh  (Va.)  i.  In  S^e  v.  Riddle,  88  N.  Car.  463,  an 

Florida. — ^Patterson  v.  Coble,  4  Fla.  administrator  brought  proceedings  to 

481.  sell  land  for  a  barred  debt,  and  a  fraudu- 

]fl8ilMippi> — In  Mississippi  the  ex-  lent  donee  of  the  intestate  was  allowed  - 

ecutor  or  administrator  cannot  waive  to  plead  the  statute  on  the  ground  that 

the  statute  if  the  debt  was  barred  at  the  although  his    claim    was    void    as    to 

testator's    death.      Byrd    v.   Wells,  40  creditors,  he  was  interested  in  showing 

Miss.  711;  Woods  V.  Elliott,  49  Miss,  who  were  creditors  and  what  claims 

168;  Trotter  v.  Trotter,  40  Miss.  704.  were  valid.     See  discussion  in  Ricard 

VtrglnJ*.— "The    statute    of   limita-  v.  Williams,  7  Wheat.  (U.  S.)  60. 

tions, while  His  ipureXy  2^. personal pri-  2.  That  he  can:  Stahlsmidt  v,  Lett, 

vile^e  as  to  a  living  party,  who  may  i  Sm.  &  G.  415;  Coates  v,  Coates,  33 

avaS  himself  of  it  or  not  as   he  ma>'  Beav.  249;   Courtenay  v.  Williams,  3 

choose,  is  not  such  as  to  an  executor  or  Hare  539;    Payne  v,  Pusey,  8    Bush 

administrator,  because,  as  there  is  no  (Ky.)  564;    Semmes  v.  Magruder,   10 

privity  of  contract  between  them  and  Md.  242. 

a  testator,  or  intestate's  creditor,  the  That  he  cannot:  In  re  Richmond,  2 

law  does  not  presume  that  they   can  Pick.  (Mass.)  567;   compare  Wadleigh 

know  whether  a  demand  is  just  or  un-  y,  Jordan,   74   Me.  483;    Williams  v. 

Just."    Smith  V.  Pattie,  81  Va.  654, 661.  Williams,  15  Lea  (Tenn.)  438;  Batson 

"Executors  have  no  right  to  waive  any  v.  Murrell,    10   Humph.  (Tenn.)   301; 

l^^l  defence  to  such  an  action;  and  if  compare  Hodgdon  v.  White,  11    N.  H. 

they  did,  and  were  to  pay  a  debt  against  208,  212;    Bevers  v.  Park,  88  N.  Car. 

the  recovery  of  which  there  was  any  456,  462. 

legal  bar,  they  would  lay   themselves  In    Williams    v.   Williams,   15    Lea 

liable  over  to  diose  who  were  interested  (Tenn.)  438,  a  clause  in  the  will  gave 

in  the  testator's  property."    McCuUoch  the  executors   power   **  to  pay  if  they 

V.  Davis,  22  Eng.  C.  L.  R.  385;  quoted  see  proper  just  debts    barred  by   the 

in  81  Va.  663.  statute  of  limitations."      It  was  held^ 

1.  Steele z*.  Steele, 64  Ala. 438  (cases):  nevertheless,  that  this  could  not  apply 

Gwynn  v.  Hamilton,  29  Ala.  233;  Stone  to  claims  of  the  executors  themselves, 

V.  Wood,  16  III.  177;  Riser  f.  Snoddy,  for  that  would  be  to  make  them  judges 

7  Ind.  442;  Jennings  v,  Kee,  5  Ind.  257;  in  their  own  cases. 

Payne    v.   Pusey,  8    Bush  (Ky.)  564;  8.  See  Roosevelt  t;.  Mark,  6  Johns.  (N. 

Newell  V.  Nowell,  8  Me.   220;    Scott  Y.)  Ch.  266,  293,  where  the  chancellor 

r.   Hancock,   13  Mass.  162;    compare^  i:eviews  the  authorities  and  states  his 

however,  Hodgdon  t».  White,  11  N.  H.  own  views.    Peck  v.  Botsford,  7  Conn. 

208,212;  Mocrs  V.  White,  6  Johns.  (N.  172;    Steele  v,    Steele,    64  Ala.    438. 

Y.)   Ch.  373,  387  (discussion  and  au-  Where  an  executor  is  expressly  directed 

thorities    hy     Chancellor    Kent);  to  disregard   the  statute  of  limitations 

Baker  v.  Kingsland,  10  Paige  (N.  Y.)  he  can  do  so  although  the  statute  of  the 

366;  Rogers  v,  Rogers,  3  Wend.  (N.  State  requires  that  executors  shall  plead 

» -)  S^Z't    Bevers  v.  Park,  88  N.  Car.  the  statute.    Campbell  v,  Shoatwell,  51 

4c6  (cases);  Vernon  v.  Valk,  2   Hill  Tex.  27. 

Ch.  (S.  Car.)  257;  Gilman  v.  Tisdale,  i  On  distribution  of  an  estate  the  in- 

Yerg.  (Tenn.)  285;     Smith  v.  Pattie,  debtedness  of  a  distributee  to  the  dece- 

81    Va.  654;    Mason  v,  Peter,  i   Munf.  dent,  barred  before  his  death,  cannot  be 

(Va.)  437;    Shewen  v.  Vandenbout,  i  set  off  as  against  his  share  In  the  estate. 

Ross.  &  Mylne  347;  Briggs  v,  Wilson,  Milne's  Appeal,  99  Pa.  St.  483,  490; 

c  De  G.  M.  &  G.  X2.  Reed  v,  Marshall,  90  Pa.  St.  345. 
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can  plead  the  statute  whenever  his  trustee  can  do  so,^  but  if 
the  trustee  is  barred  by  the  statute  of  limitations,  the  cestui  que 
trust  is  ordinarily  barred  also.^  An  executor  or  administrator 
can  always  plead  the  statute ;  and  if  he  waives  it  and  attempts 
to  charge  real  estate  with  the  payment  of  barred  debts,  the  heirs, 
devisees  and  legatees,  ^can  insist  upon  the  protection  of  the  stat- 
ute.* "  Generally,  any  person  in  privity  with  the  claim  sought 
to  be  enforced  may  set  up  the  statute  in  bar  thereto,  as  an  exec- 
utor, administrator,  assignee,  trustee,  or  any  person  who  can  be 
said  to  stand  in  the  place  and  stead  of  the  person  for  whose 
benefit  the  statute  enures ;  ^  but  a  mere  stranger  to  the  claim,  as 
a  creditor  of  such  person,  although  he  may  be  injuriously  af- 
fected by  his  debtor's  failure  to  set  up  the  statute,  cannot  either 
set  it  up  himself  or  compel  his  debtor  to  do  so,  as  in  such  cases 
the  privilege  is  personal,  and  one  of  which  the  debtor  may  avail 
himself  or  not  at  his  election."* 

In  insolvency  proceedings,  however,  it  is  said  that  one  creditor 
can  object  to  the  claim  of  another  on  the  ground  that  it  is 
barred.® 


8 


1.  Maddox  v,  Allen,  i  Met.  (Ky.)  4.  Trimble  v,  Farise,  78  Ala.  260 
5;  Herndon  v,  Pratt,  6  Jones  Ek].  (N.  (heirs  and  devisees);  Grattan  v,  Wig- 
Ar.)  327;  Prescott  v.  Hubbell,  i  Hill  gins,  23  Cal.  16  (grantees  of  mortgagor 

Ch.  (S.  Car.)  210.  and    purchasers    on  foreclosure  sale); 

2.  *'The  interest  of  the  ctfj/«i^«e/rifj/  Maddox  v,  Allen,  i  Met.  (Ky.)  495 
is  as  against  strangers  to  the  deed  under  (residuary  legatee) ;  Giddens  v.  Mobley, 
the  protection  of  the  trustee  and  shares  37  La.  An.  900  (see  below);  Mitchel- 
the  fate  that  befalls  the  legal  estate  by  tree  v,  Veach,  31  Pa.  St.  455  (assignee); 
his  inaction  or  indifference."  Clayton  Werdenbaugh  v,  Reid,  20  W.  Va.  588 
V.  Cagle,  97   N.  Car.  300;  Motton  v.  (grantee). 

Henderson,  62  Ala.  420;  Wingiield  v,  ** All-persons  who  have  an  interest  in 
Virgin,  51  Ga.  130;  Brady  v.  Walters,  acquiring  an  estate  by  prescription  have 
55  Ga.  25;  see  Salter  v.  Salter,  80  Ga.  a  right  to  make  the  plea  even  though 
178;  Grimsby  v,  Hudnell,  76  Ga.  378;  they  from  whom  they  derive  title  should 
Williams  v.  Otey,  8  Humph.  (Tenn.)  renounce  it,''  and  one  not  a  party  to  a 
563;  Woodbridge  v.  Planters'  Bank,  i  suit  as  defendant,  whose  interest  is 
Sneed  (Tenn.)  297;  Goss  v.  Singleton,  threatened  or  attacked  by  a  plaintiff 
2  Head  (Tenn.)  67.  So  keld^  although  may  intervene  and  plead  the  statute. 
cestui  que  trust  was  a  woman  under  Giddens  v.  Mobley,  37  La.  An.  900.  In 
coverture.  Collins  v.  McCarty,  68  this  case  the  plea  was  by  mortgagees 
Tex.  150.  In  certain  cases  of  m(scon-  who  purchased  the  premises  on  fore- 
duct  by  the  trustee  of  which  the  cestui  closure.  ' 
que  trust  is  ignorant,  it  is  otherwise.  6.  Quoted  from  Wood  on  Limita- 
Evertsen  v.  Tappen,  5  Johns.  Ch.  (N.*  tions  (ist  ed.),  §  41.  **A  third  party 
Y.)  497;  Jones  v,  Goodwin,  10  Rich,  cannot  interpose  the  defence  of  the 
(S.  Car.)  £q.  226;  Parker  v.  Hall,  2  statute  of  limitations."  Baldwin  v. 
Head  (Tenn.)  641;  Fish  v.  Wilson,  15  Boyd,  18  Neb.  444,  449. 
Tex.  430.  6.  '*In  all  insolvency  proceedings  one 

A  suit  against  a  husband  acts  as  a  creditor  has  a  right  to  object  to  the  al- 

limitation  against  the  wife.     Allen  v,  lowance    of  another   creditor's    claim 

Read,  66  Tex.  13.    Suit  was  brought  upon  the  ground  that  it  is  barred  by  the 

for  lands  in  the  possession  of  the  hus-  statute    of  limitations."     "It  is  often 

band,  but   which    were    the    separate  said  that  the  right  to  set  up  the  statute 

property  of  the  wife.    The  wife  was  of  limitations    ...    is  the  personal 

not  a  party.  privilege  of  the  debtor.    So  it  is,  so 

8.  See  note  i,  p.  709.    See  Smith  v.  long  as  he  is  allowed  to  manage  his 

Brown,  99  N.  Car.  377.  own  defence,  but  when  for  goml  and 
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"  A  foreign  corporation  sued  in  New  York  cannot  avail  itself 
of  the  statute  of  limitations."  *  This  New  York  doctrine  is 
generally  condemned,  however,  especially  in  the  United  States 
courts.* 

The  statute  of  limitations  does  not  run  against  claims  between 
husband  and  wife,*  or  between  partners,*  or  generally  where  the 
relation  is  subject  to  equitable  jurisdiction.  (See  II,  In  Equity, 
ante), 

2.  When  Hot  Available— (^i)  Against  Government— (i)  Gov- 
ernment  as  Plaintiff, — The  prerogative  of  royalty  in  regard  to 
limitations  is  extended  to  republican  governments,  and  the  fa- 
miliar maxim  nullum  tempus  occurrit  regi  becomes  in  the  United 
States  nullum  tempus  occurrit  republicce,^  "  No  laches  is  to  be 
imputed  to  the  government,  and  against  it  no  time  runs  to  bar 

sufficient  reasons  shown,  the  court  act-  sense  as  to  prevent  it  from  pleading 

ing  under  the  authority  of  the  statute,  the  statute.    See  discussion  and  cases 

takes  from  him  the  right  to  control  the  to  the  same  effect  in  McCabe  v.  Illi- 

defence  and  gives  it  to  another,  this  nois  Cent.  R.  Co.,  13  Fed.  Rep.  Tlowa) 

privilege  can  no  longer  be  exercised.    It  827;  U.   S.  Express  Co.  v.  Ware,  20 

has  ceased  to  be  his  privilege;  it  is  the  Wall.  (U.  S.)  543;  Bank  of  N.  A.  v. 

privilege  of  another."    From  the  opin-  Chicago  etc.  R.  Co.,  82  III.  495;  Penn. 

ion  of  the  court  in  Sawyer  v.  Sawyer,  Co.  v.  Sloan,  i  Bradw.  (111.)  64;  Bristol 

74  Me.  579,  in  which  a  subsequently  at-  v.  Chicago  etc.  R.  Co.,    15    111.    436. 

taching  creditor  is  allowed  to  set  up  Compare  Baldwin  v,  Mississippi  etc. 

the  statute  against  the  claim  of  a  prior  R.  Co.,  5  Iowa  519. 

attaching  creditor.  Nonresidents  can  plead  the  statute. 

In  Woodyard  v,  Polslev,  14  West  Va.  Bannon  v,  Lloyd,  64  Md.  48. 

211,  where  the  court  took  the  adminis-  8.  "The  policy  of  the  law  is  to  pre- 

*  tration  of  an  estate  into  its  own  hands  vent  litigation  between    husband  and 

by  referring  it  to  a  commissioner  to  wife.     The    doctrine    contended     for 

take  an  account  of  the  debts,  it  was  would   frequently  render  it  inevitable, 

held  that  the  creditors  could  contest  and  also  disastrous  to  domestic  peace." 

each  other's  claims  by  setting  up  the  Yeomans  v.  Petty,  40  N.  J.  Eq.  495; 

statute  of  limitations.     Werdenbaugh  Gray  v.  Gray,  39  N.J.  Eq.  511,  with 

V,  Reid,  20  W.  Va.  588.  note  collecting  cases.     Wilson  v,  Wil- 

1.     MiLLER,J.,  in  Boardman  t;.  Lake  son,  36  Cal.  447;  Boardman*s  Appeal, 

Shore  etc.  R.  R.  Co.,  84  N.  Y.  157;  40  Conn.  169;  Sewell  r.  McVay,  30  La« 

Olcott  V,  Tioga  R.  Co.,  20  N.  Y.  210;  An.  673;  Upham  v.  Wyman,  7  Allen 

Thompson  v.  Tioga  R.  Co.,  36  Barb.  (Mass.)  499;  Lahr's  Appeal,  90  Pa.  St. 

(N.  Y.)  79;  Kirby  v.  Lake  Shore  etc.  510;  ^f  arsteller  v.  Marsteller,  93  Pa.  St. 

R.  Co.,  14  Fed.  Rep.  (N.  Y.)  261.  This  350.    But  see  Muns  v,  Muns  (Iowa),  14 

is  held  even  where  the  foreign  corpora-  Cent.  L.  J.  457;   Sabel  v,  SHngluff,  52 


tion  operates  a  railroad  in   the  state  Md.  132;  Boughtont;.  Flint,  74  N.Y.  476; 

and  has  property  and  officers  therein.  Brooks  t\  Brooks.  4  Redf  (N.  Y.)  313; 

Rathbun  v.  Northern  Central   R.  Co.  Simmerson   v,  Tennery,  37  Ohio    St. 

50  N.  Y.  656;  Boardman  v.  Lake  Shore  390.      See  also  Towers  v.  Hagner,  3 

etc.  R.  Co.,  84  N.  Y.  157.    That  domes-  Whart.  (Pa.)  48;   Duke  v,  Fulmer,  5 

tic  corporations  can  plead  the  statute.  Rich.  Eq.  (S.  Car.)   121;    Livesay    v, 

see  Kane  v.  Bloodgood,  7  Johns.  Ch.  Helms,  14  Gratt.  (Va.)  44I:.  and  cases 

(N.  Y.)  90.  cited  in  II,  4,  (a),  note  4,  p.  684. 

3.  Tioga  R.  R.  Co.  v.  Blossburg  etc.  The  statute  does  not  apply  to  a  suit 

R.  Co.,  20  Wall.  (U.  S.)  137,  where  the  for  a  divorce.     Mosely  v.  Mosely,  67 

court  states  the   New  York  decisions  Ga.  92. 

and  holds  itself  bound   by  them,  but  4.  See  note  on  Partners,  II,  4,  (a), 

condemns  them    emphatically,  saying  note  2.  p.  687. 

that  where  a  corporation  is  at  all  times  6.  People  v,  Gilbert,   18  Johns.   (N. 

liable  to  process,  and  can  sue  and   be  Y.)   228;  Swann  v,  Lindsay,  70  Ala. 

sued,  it  is  not  a  nonresident  in  any  such  507 
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its  rights,"  *  unless  the  enactment  to  the  contrary  is  clear  and 
undisputable.  A  State  statute  cannot  bar  the  United  States,* 
and  does  not  bar  the  State  itself  unless  it  is  expressly  so  pro- 
vided.*    The  exemption  in    favor  of  the   government    enures 

1.  Parsons,  C.  J.,  in  Stoughton  v.  33;  Swann  v,  Gaston,  87  Ala.  569; 
Baker,  4  Mass.  523,  528,  <iuoted  by  Swann  v,  Lindsey,  70  Ala.  507;  Miller 
Story,  J.,  In  U.  S.  v.  Hoar,  2  Mas.  v.  State,  38  Ala.  600;  Ware  v.  Greene, 
(U.S.)  311,  ji4,and  also  in  U.  S.  v.  37  Ala.  494;  Kennedy  v.  Townley,  16 
Thompson,  98  U.  S.  486,  488.  Ala.   339;  Walls    v,  McGee,  4   Harr. 

2.  U.  S.  v.  Thompson,  98  U.  S.  486  (Del.)  108;  Brinsfield  v.  Carter,  3 
(discussion' and  cases);  U.  S.  v.  Nash-  Kelley  (Ga.)  143;  Des  Moines  Co.  v, 
viUe  etc.  R.  Co.,  118  U.  S.  120  (cases^  Marker, 34  Iowa  84  and  cases;  States. 
U.  S.  V.  Williams,  5  McLean  (U.  S.)  Stack,  38  Kas.   154;   State  v.  School 


t 

418;  Wright  V.  Swan,  6  Port.   (Ala.)  cession  of  Zacharie,  30  La.  An.  1360 

04;  McNamee  v.  U.  S.,  6  Eng.  (Ark.)  (c^w/ra,  court  divided);  Cary  v,  Whit- 

418;  Nicholls  V,  Council,  ^i  Ark.  26;  ney,  48  Me.  516;  Cheney  v.  Ringgold, 

Bledsoe  v.  Doe,  4  How.  (Miss.)  13;  U.  2  Harr.  &  J.  (Md.)  87;  Hall  v.  Gittmgs, 

S.  V,  Spiel,  8  Fed.  Rep    (Minn.)  143.  3  Harr.  &  J.  (Md.)  112;   Stoughton   v. 

Compare  People  v,  Clark,  10  Barb.  (N.  Baker,  4  Mass.  522,  538;  Josselyn  v. 

Y.)    120,  152,  affirmed  9    N.  Y.  349;  Stone,  30  Miss.  753;  State  v.  Joiner,  23 

Finn  v.  U.  S.,  123  U.  S.  227.  Miss.50o;Parmileev.M'Nutt,i  Smed.& 

As  to  the  recognition  and  interpreta-  M.   (Miss.)   170;    Hill  v,  Josselyn,  13 

tion  of  State  statutes  of  limitation  by  Smed.  &  M.  (Miss.)  J97;  State  v.  Flem- 

the   United  States,  see  Leffingwell  v,  ing,  19  Mo.  607;  Parks  v.  State,  7  Mo. 

Warren,  2  Black.  (U.  S.)  599;  May  v,  194;  People  v.  Gilbert,  18  Johns.  (N. 

Co.  of  Buchanan,   29  Fed.   Rep.  469  Y.)    227;     People    v.    Supervisors    of 


(patent    case);    title    III,   11,  of    this  Columbia  Co.,  10  Wend.  (N.Y.)363;, 

article;  and  also  II,  2,  note  3,  p.  675.  People  v.  Clarke,  9  N.  Y.  349,  361; 

'•The  general  principle  is  that  laches  notice,  however.  Corking  v.  State,  99 

is  not  imputable  to  the  government;  N.  Y.  401;  Wallace  v.  Miner,  6  Ohio 

and  the  maxim  is  founded,  not  in  the  367;  Duke  f\  Thompson,  16  Ohio  34; 

notion    of  extraordinary    prerogative,  Troutman  v.  May,  33  Pa.  St.  455;  Com. 

but  upon  a  great  public  policy.    The  v,  Hutchinson,  10  Pa.  St.  466;  McKee- 

government  can  transact    its  business  han  v.  Com.,  3  Pa.  St.  151 ;  Bagley  v, 

only  through  its  agents;  and  its  fiscal  Wallace,  16  S.  &  R.  (Pa.)  245;  Com. 

operations  are  so  various,  and  its  agen-  v.  Baldwin,  i  Watts  (Pa.)  54;  Com.  v. 

cies  so  numerous  and  scattered,  that  the  Miltenberger,  7  Watts  (Pa.)  450;   State 

utmost  vigilance  would    not  save  the  v,  Pinckney,  22  S.  Car.  484,  490;  State 

public  from  the  most  serious  losses,  if  v,   Arledge,  2   Bailey    (S.  Car.)   401; 

the  doctrine  of  laches  can  be  applied  to  Harlock  xk  Jackson,  3  Brev.  (S.  Car.) 

its  transactions."     U.  S.  v,  Kirkpatrick,  254;  Wilson  v.  Hudson,  8  Yerg.  (Tenn.) 

9  Wheat.  (U.  S.)  720,  736.  398;  Weatherhead  v,  Bledsoe,  2  Overt. 

LaohM    of  Officer  .—"A  claim  of  the  (Tenn.)  352;  State  Treasurer  ».  Weeks, 

United   States  is  not  released  by  the  4  Vt.  215;  Levasser  v.  Washburn,  11 

laches  of  the  officer  to  whom  the  as-  Gratt.  (Va.)-  572;  Nimmo  v.  Com.,  4 

sertion  of   that  claim  was  entrusted."  H.  &  M.  ( Va.)  57;    Hurst  v,  Dulany, 

Dox  V,  Postmaster  General,  i  Pet.  (U.  84  Va.  701;  Hall  r.  Webb,  3i  \Y.  Va. 

S.)  335.    Also  U.  S.  V.  Van  Zandt,  11  318. 

Wheat.  (U.  S.)  190;  U.  S.  v,  Alexan-        OontroTonies    Between     Btatei. — In 

dria,  19  Fed.  Rep.  (Va.)  609.  Rhode  Island  v.  Massachusetts,  15  Pet. 

8.  In  State    v.    School   District,  34  (U.   S.)  233,  273,  a  suit  between  two 

Kan.  237,  it  is  said  to  be  '^universally  States  as  to  boundaries,  it  was  keldlnx' 

held"  that  in  case  of  doubt  **the  doubt  possible  to  apply  the  statute  of  limita- 

must  be  solved  in  favor  of  the  State,  tions,  but  on  the  ground  that^  as  colonies 

and  the  State  h^d  not  to  be  included."  under  English  rule,  neither  one  was  in 

Lindsey  v.  Miller,  6  Pet.  (U.  S.)  666;  a  condition  to  act  promptly.     Compare 

Miller  v,  Lindsey,  i   McLean  (U.  S.)  U.  S.  v.  Alexandria,  19  Fed.  Rep.  ( Va.) 
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only  when  it  is  the  real  as  well  as  the  nominal  party  in  interest,* 
and  it  loses  its  exemption  and  divests  itself  of  its  sovereignty  if 
it  enters  into  trading  relations,  as  in  the  case  of  United  States  or 
State  banks,*  or  according  to  some  late  cases  in  the  circuit  courts, 

if  its  claim  for  relief  is  not  in  a  purely  governmental  matter.* 

609,  where  it  is  said  ttiat  governments  arena  of  common  business,  in  concert 

are  of  such  a  permanent  nature  that  or  in  competition  with  her  citizens,  she 

their  mutual  relations  are  presumably  goes  divested  of  her  sovereignty.     The 

unaffected  by  the  lapse  of  years.  reason   of  the  maxim   nullum   tempus 

1.  U.   S.   V.  Beebe,   127   U.  S.  346;  <>cc«rr«Y  r«r^' no  longer  applies."    Cal- 

Maryland  v,  Baldwin,   ii3  U.  S.  490;  loway  t;.  Cossart,  45  Ark.  81. 

McNutt  V.  Bland,  2  How.  (U.  S.)  9;  In   the  case  of  U.  S.  v.  Beebee,  17 

Miller  v.  State,  38  Ala.  600;  Moody  v.  Fed.  Rep.  (Ark.)  37,  the  government 

Fleming,  4  Ga.  115;  Josslyn  v.  Stone,  brought  a  bill  in  equity  to  cancel,  as 

28  Miss.  753,  762;  Com.  V.  Baldwin,  i  fraudulent,   land  patents  issued  by   it 

Watts  (Pa.)  54,  ^6;   Parmilee  v,  Mc-  forty-three  years  before.    The  govern- 

Nutt,  I   S.  &  M.  (Miss.)  179,  182;  Hill  ment  was  ^^/t/ barred,  and  McCrary, 

V.  Jos&yln,  13  S.  &  M.  (Miss.)  597.  J.,  laid  down  a  rule  so  broad  that  under 

8.  "It  is,  we  think,  a  sound  principle,  it  the  United  States  as  plaintiff  could 

that  when   a  government  becomes    a  never  be  exempt  from  the  statute  of 

partner  in  any  trading  company  it  di-  limitations.      *4t  is  well    settled   that 

vests  itself,  so  far  as  concerns  the  trans-  when   the   United    States    becomes   a 

actions  of  that  company,  of  its  sover-  party  to  a  suit  in  the  courts,  it  is  barred 

eign  character,  and  takes  that  of  a  prt-  by  the  same  principles  that  govern  in- 

vate  citizen.     Instead   of  communicat-  dividuals.      When    the  United   States 

ing  to    the  company  its  privileges  and  voluntarily  appears  in  a  court  of  justice 

its  prerogatives,  it  descends  to  a  level  it  at  the  same  time  voluntarily  submits 

with  those  with  whom  it  associates  it-  to  the  law,  and  places  itself  upon  an 

self."     Marshall,  C.  J.,  in  U.  S.  Bank  equality  with    other    litigants.'*      The 

V,     Planters'    Bank,    9    Wheat.     (U.  court  cites  many  cases,  which,  however, 

S.)   904.      ^*It    may    well  be    doubted  do  not  seem  to  sustain   this  statement, 

whether  the  privileges,  the  See,  controy  the  cases  generally  in  notes 

prerogative,  if  I  may  use  the  term,  of  2,3,  p.  712;  4,  p.  716.    [See  especially 

the  United  States  as  a  sovereign,  belong  U.  S.  v.   So.  Colorado  Co.,   18   Fed. 

to  a  case  in  which  it  does  not  appear  Rep.  (Colo.)  273,  where  McCrary,  J., 

in  its  sovereign  capacity."    Marshall,  limits  his  own  statement  in   U.  S.  i\ 

C.  J.,  in  U.  S.  Bank  v,  McKenzie,  2  Beebee,  and  says  that  neither  laches  nor 

Brock.  (U.  S.)  293, 401.    This  principle  the  statute  of  limitations  runs  against 

is  applied    directly  to  the    statute  of  the  government  except  in  extreme  cases, 

limitations '  in  Calloway  v,  Cossart,  45  The  decision  in  U.  S.  v.  Beebee,  is  af- 

Ark.  81 ;  State  Bank  of  Ala.  v.  Gibson,  firmed  in  127  U.  S.  346.] 

6  Ala.  814  (cases);  Angell  on  Limi-  In  U.  S.  v,  McElroy,  25  Fed.  Rep. 

tations   (6th  ed.),  §  41.    That  a  State  (Kan.)   804,  a  bill  to  redeem  from   a 

bank  is  a  mere  private  corporation  is  mortgage  foreclosure   was  brought  by 

held  also  in    Fields  v,    Wheatley,    i  the  government  twelve  years  after  the 

Sneed  (Tenn.)  351;   Bank  of  Tenn.  v.  sheriff's  deed  in  foreclosure,  and  it  was 

Dibrell,  3  Sneed  (Tenn.)  379;  Bank  of  held  that  "  the  claim  of  the  government 

S.  Car.  V,  Gibbs,  3  McCord  (S.  Car.)  is  barred   by   its  own   laches."      The 

f77;  State  Bank  of  N.  Car.  v.  Clarke,  i  court  repeats  in  full  the  statement  in 

lawks  (N.  Car.)  36.     See  State  Bank  U.  S.  v.  Beebee,  just  quoted,  and  says: 

of  111.  V.  Brown,  i    Scam.   (111.)    106,  *'I  think  that  doctrine  eminently  just 

c^if/ra,  criticised  in  6  Ala.  814,  817.  and  correct."    The  court  says  further: 

In  the  case  of  Glover  v,  Wilson,  6  "Neither  the  statute  of  limitations  nor 

Pa.  St.  390,  where  the  county  commis-  laches  bar  the  government  as  to  any 

sioners  sued  a  tax  collector  on  his  bond  claim  for  relief  in  a  purely  governmental 

for  both  State  and  county  taxes,  and  it  matter;  but  when  the  government  com^s 

was  held  that  under  a  general  plea  of  as  a  complainant  into  a  court  of  equity, 

the  statute  of  limitations  the  immunity  asserting  the  same  rights  as  a  private 

of  the  State  protected  the  county  also,  individual — a  mere  matter  of    dollars 

8.  "When  a  State  steps  down  into  the  and  cents,  involving    no   questions  of 
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As  to  municipal  corporations,  in  spite  of  a  difference  of  opinion, 

the  better  rule  seems  to  be  that  where  rights  of  a  public  nature 
are  involved,  such  rights  can  never  be  prejudiced  by  mere  lapse 

of  time.^     In  general,  however,  statutes  of  limitations  apply  to 

governmental  right  or  dutj — it  seems  lie,  the  other  (by  way  of  distinction) 

that,  although  technically  the  statute  private.    As  respects  property  not  held 

of  limitations  may  not  bar,  the  ordinary  for  public  use,  or  upon  public  trusts, 

rules  controlling  courts  of  equiW  as  to  and  as  respects  contracts  and  rights  of 

the  effect  of  laches  should  be  enK)rced."  a  private  nature,  there  is  no  reason  why 

In  U.  S.  V.  Hancock,  30  Fed.  Rep.  such  corporations  should  not  fall 
(Cal.)  851,  the  case  turned  on  an  act  of  within  limitation  statutes,  and  be  af- 
congress  passed  in  1 85 1,  which  required  fee  ted  by  them.  For  example,  in  an 
all  persons  claiming  lands  in  Califor-  action  on  contract  or  for  tort,  a  munici- 
nia,  by  virtue  of  any  title  derived  from  pal  corporation  may  plead  or  have 
the  Mexican  or  Spanish  governments,  pleaded  against  it  the  statute  of  limita- 
to  present  their  claims  before  a  board  tions.  Powers  v.  Council  Bluffs,  45 
of  commissioners  created  by  the  act,  Iowa  652.  But  such  a  corporation 
and  all  lands  the  claims  to  which  should  does  not  own  and  cannot  alien  public 
not  be  presented  within  two  years  from  streets  or  places,  and  no  laches  on  its 
the  date  of  the  act  were  to  be  deemed  part  or  on  that  of  its  officers  can  defeat 
the  property  of  the  United  States.  It  the  right  of  the  public  thereto.  .  .  . 
was  held  that  ''By  the  act  of  185 1  the  It  will,  perhaps,  be  found  that  cases 
government  summoned  the  claimants  ■  will  arise  of  such  a  character  that  jus- 
to  a  controversy,  in  which  it  consented  tice  requires  that  an  equitable  estoppel 
to  appear  as  an  equal  litigant,  and  im-  shall  be  asserted  even  against  the  pub- 
plied  ly  waived  and  renounced  all  rights  lie.  Lane  r.  Kennedy,  13  Ohio  St. 
and  prerogatives  peculiar  to  it  as  a  42,  49,  per  Peck,  J.;  De  Vaux  v.  De- 
sovereign,"  and  that  the  limitation  pre-  troit,  flarring.  Ch.(Mich.)98;  Brooks  v. 
scribed  by  the  government  affected  it  so  Riding,  46  fnd.  15,  Buskirk,  J.  [See 
that  after  an  interval  of  fifteen  years  it  also  Simplot  v.  Dubuque,  49  Iowa  630; 
could  not  annul  a  patent  given  by  it  Chicago  etc.  R.  Co.  v.  Joliet,  79  111.  25; 
confirming  a  Mexican  grant  on  the  Chicago  etc.  R.  Co.  v.  Elgin,  91  ill. 
ground  of  errors  in  the  patent  issued.  251.]     But  if  so,  such  cases  will  form  a 

In  U.  S.  V.  Johnston,  124  U.  S.  236,  law  Onto  themselves,  and  do  not  fall 

it  is  held  that  the  United  States  cannot  within  the  legal  operation  of  limitation 

open  settled  and  paid  accounts  in  the  enactments,** 

treasury  department  because  of  techni-  The  necessity  for  such  a  rule  is  ex- 

cal    irregularities    after     the    remedy  cellently  shown  by  Mr.  Justice  Sbr- 

against  the  United  States  is  barred.  geant,  in  Com.  f.  Alburger,  i  Whart. 

Where  one  State,  or  the  United  St^ites,  (Pa.)  469,  488,  as  follows:  '^Individuals 

owns     land     or   property  within    the  may  reasonably  be  held   to  a  limited 

limits  of  another  State  it  occupies  sim-  period  to  enforce  their  rights  against 

ply  the  position  of  a  private  proprietor,  adverse  occupants,  because  they  have 

Burbank    v,    Fav,  65   N.   Y.   57,    62;  an  interest  sufficient  to  make  them  vigi- 

Biddle  Boggs  v,  Pierced  Mining  Co.,  14  lant.     But  in  public  rights  of  property 

Cal.  279, 375;  Pollard  v,  Hagan,  3  How.  each  individual  feels  but  a  slight  inter- 

(U.   S.)   212,  230;    3   Washburn  Real  est,  and  rather  tolerates  even  a  mani- 

Prop.   (3rd   ed.)    170,  par.   19.     In  the  fest  encroachment  than  seeks  a  dispute 

California  case  just  cited  the  court  says,  to  set  it  right." 

p.  376:   "The  United    States,  like  anv  People   v.  Town  of  Oran,  121    111. 

other  proprietor,  can  only  exercise  their  650  (use  held  not  public);  Co.  of  Piatt 

rights  to  the  mineral  or  private  prop-  v,  Goodell,  97  111.  84,  in  which  the  court 

erty  in  subordination  to  such  rules  and  says:  *'There  is  a  well  founded  distinc- 

regulations  as  the  local  sovereign  may  tion  between  cases  where  the  municipal - 

prescribe."  ity  is  seeking  to  enforce  a  right  in  which 

1.  The  law  on  this  subject  is  summed  the  public  in  general  have  an  interest 

up  in  Dillon^s  Munic.  Corps.  (3rd  ed.),  in   common   with  the  people  of  such 

k  ^5?  AS  follows:     ^'Municipal  corpora-  municipality,  and  cases  where  the  pub- 

tions,  as  we  have  seen,  have,  in  some  lie  have  no  such  interest."    Simmons 

respects,  a  double  character— one  pub-  v.  Connell,  i  R.  I.  519;  Phila.  v,  Phila. 
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towns,  cities,*  counties,*  school  districts,*  etc.,  as   fully  as  to 
individuals. 

(2)  Government  as  Defendant. — Where  a  State,  by  its  statutes, 
allows  itself  to  be  sued  in  its  own  courts,  it  has  been  held  that 
when  sued  it  may  plead  the  statute  of  limitations  like  any  other 

defendant,  although,  when  suing,  the  prerogative  of  the  govern- 

etc.  R.  Co.,  58  Pa.  St.  263;  Mayor  etc.  of  the  exemption  enjoyed  by  States  to 

V.  Magnon,  4  Martin  (La.)   i.    **Land  municipal    corporations,  even    tliough 

not  susceptible  of  alienation  cannot  be  public  rights  are  affected, 

acquired  by  prescription.'-     Arundel  v,  Tazes.— Memphis  v.  Looney,  9  Baxt. 

McCuUock,  10  Mass.    70;    Mayor    of  (Tenn.)  130,  holds  that  taxes  assessed 

Jersey  City  v,  Morris  C.  &  B.  Co.,  i  by   a    municipal    corporation   for   the 

Beas.  (N.  J.)  547;  Shreveport  v,  Wal-  public  benefit  stand  like  taxes  assessed 

pole,  32  La.  An.  526;  Waterloo  v.  Union  by  the  State.     Elliott  v,  Williamson, 

Mill  Co.,  72  Iowa  437;  Mowry  v.  City  ix  Lea  (Tenn.)  38,  that  neither  lapse  of 

of  Providence,  10  R.  L  52  (use  keld not  time  nor  laches,  without  more,  can  pre- 

public);  Smith  v.  State,  23  N.  J.L.  712;  vent  recovery  of  a  tax  by  a  city,  but 

Manks  v.  Chambersberg,  25  N.  J.  Eq.  twenty-five  years*  time,  coupled  with 

168;  Mitchell  -v.  Mayor  etc.  Rome,  49  other  circumstances,  was  jft^/^  to  raise  a 

Ga.  10;  Alton  v.  Illinois  Transp    Co.,  rebuttable     presumption   of  payment. 

12  111.  38;  Chicago  V.  Wright,  69  111.  C^M/ra,  Burlington  x'.  Baltimore  etc.  R. 

318;     Sims    V.    Chattanooga,    2     Lea  Co.,  41  Iowa  134. 

(Tenn.)  604;  Logan  Co.  v.  Lincoln,  81  Hnisanoe. — In  the  absence  of  a  grant 

111.  156;  brooks  V.  Ridins,  46  Ind.  15;  shown   from  a  competent  source,  no 

Burbank  v.  Fay,  65  N.  Y .  57;   State  v.  presumption  from  mere  lapse  of  time 

Pettis,  7  Rich.  (S.  Car.)  390;  Kellogg  can  be  made    to  support    a  nuisance 

V.  Thompson,  66    N.   Y.    88    (but  cf.  which  is  an  encroachment  on  the  pub- 

Varick    v.   Corporation  of    N.  Y.,    4  lie  right.    Citv  of  Waterloo  v.  Union 

Johns.  (N.  Y.)  Ch.  53;  North  Hemp-  Mill  Co.,  72  Iowa  437;   Com.  v,  Mc- 

stead  V.  Hempstead,  2   Wend.  (N.  Y .)  Donald,  16  S.  &  R.  (Pa.)  390;  Cross  v. 

109, 137;  Denton  t;.  Jackson,  2  Johns.  (N.  Mayor  etc.,  18  N.  J.  Eq.  3x1;   Mayor 

Y.)  Ch.  320,  338.)  etc.  of   Memphis  v,    Lenore,  6  Cold. 

Contra,    Beardslee     v,     French,     7  (Tenn.)  412;  Dillon  on  Munic.  Corps. 

Conn.     125;     Litchfield     v.     Wilmot,  (3rd  ed.),  ^  669. 

2  Root  (Conn.)  288.  (Compare  1.  Fort  Smith  v.  McKibben,  41  Ark. 
Chicago  etc.  R.  Co.  v.  Joliet,  79  111.  45;  Wheeling  v.  Campbell,  12  W.  Va. 
40);  Dudley  v.  Trustees  of  Frankfort,  36  (reviews  cases  at  length);  Forsyth 
12  B.  Mon.  (Ky.)  610;  Rowan  r.  Town  v.  Wheeling,  xo  W.  Va.  318;  Cincin- 
of  Portland,  8  B.  Mon.  (Ky.)  232;  Cin-  nati  v.  First  Presbyterian  Church,  8 
cinnatt  v,  Evans,  5  Ohio  St.  594;  Cin-  Ohio  208;  Clements  v.  Anderson,  46 
cinnati  v.  First  Presbyterian  Church,  8  Miss.  50 1;  School  Directors  v.  Georges, 
Ohio  St.  298;  Lane  I^  Kennedy,  13  50  Mo.  194;  Burlington  v.  Baltimore 
Ohio  St.  42;  Galveston  v.  Menard,  23  etc.  R.  Co.,  41  Iowa  134,  and  cases  in 
Tex.  349,  408;  Knight  v,  Heaton,  22  note  i,  p.714;  Kennebunkportv.  Smithj 
Vt.  4S0;  City  of  Richmond  v.  Poe,  24  22  Me.  44.^;  Gibson  v.  Choteau,  13  Wall. 
Gratt.  Vt.  1^9;  Wheeling  v,  Campbell,  (U.  S.)  92;  School  Directors  v.  School 
12W.  Va.46.  Directors,  105  111.  653;  Oxford  Town- 
Most  of  the  cases  which  contradict  ship  v.  Columbia,  3^  Ohio  St.  87;  Mel- 
the  text,  do  not  allude  to  the  distinc-  linger  v.  Houston,  08  Tex.  37. 
tion  made  by  Judge  Dillon,  but  rest  2.  Cunningham  v.  Snow,  82  Mo.  587; 
their  decision  on  the  general  statement  Houston  etc.  R.  Co.  v.  Travis  Co.,  62 
that  municipal  corporations  are  subject  Tex.  16;  Evans  v,  Erie  Co.,  66  Pa.  St. 
to  the  statute.  Judge  Dillon  him-  222;  Armstrong  v,  Dalton,  4  Dev.  (N. 
self  did  the  same  in  1868,  in  his  opinion  Car.)  368;  County  of  St.  Charles  v. 
in  Pella  v.  Scholte,  24  Iowa  283,  as  is  Powell',  22  Mo.  525;  Baker  v.  Johnson 
pointed  out  in  Wheeling  v,  Campbell,  Co.,  33  Iowa  151;  Caldwell  County  v. 
12W.  Va.  46  (1877)  by  Johnson,  J.,  Herbert,  68  Tex.  331. 
who  reviews  the  cases  exhaustively  and  8.  May  v.  School  District,  22  Neb* 
argues  at  length  against  any  extension  205. 
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ment  protects  it  from  such  a  plea.^  Where  the  government  is 
not  thus  subject  to  suit,  however,  it  has  been  said  that  it  cannot 
by  adverse  possession  acquire  title  against  a  citizen.* 

(3)  Government  as  Transferror  or  Transferee. — Where  the  in- 
terest of  an  individual  is  derived  from  the  government,  an  ad- 
verse possession  which  beran  while  the  government  owned  the 
land  is  held  not  to  give  title  against  a  subsequent  grantee  until 
the  full  time  has  run  after  his  ownership  began.* 

Where  the  interest  of  the  government  is  derived  from  an  in- 
dividual, the  statute  is  not  lifted  in  favor  of  the  government  if 
its  bar  has  operated,*  but  if  the  statute  was  running  at  the  time 
of  the  transfer  to  the  government  it  is  instantly  tolled,  or  rather 
quenched,  so  that  the  term  limited  by  the  statute  begins  de  novo 
when  the  interest  of  the  government  is  transferred  to'  an  indi- 
vidual.* 

1.  *'It  would  be  strange  logic  to  say  private  citizen.  .  .  .  Statutes  of 
that  because  the  State  is  privileged  limitation  do  not  run  against  the  United 
above  other  plaintiffs  and  cannot  be  States,  except  when  expressly  provided 
barred  by  the  statute,  therefore  it  shall  by  congress,  and  no  action  will  lie 
not  have  an  equal  right  with  other  de-  against  them  by  a  private  citizen  ex- 
fendants  to  avail  itself  of  the  benefit  of  cept  by  their  consent.  Legal  proceed- 
the  statute/'  Baxter  v.  State,  10  Wis.  ings  to  enforce  the  claim  of  a  citizen  to 
454, 456.  Wood  on  Limitations,  §  52,  lands  in  possession  of  the  United 
admits  the  authority  of  this  case,  but  States,  could  not,  therefore,  be  taken, 
says,  "There  would  seem  to  be  no  good  and  no  statutes  can  run  against  one  to 
foundation  for  the  rule,  either  in  princi-  whom  the  courts  are  closed  for  the 
pie,  reason  or  sound  morality.  See  maintenance  of  his  claim.  San  Fran- 
In  support  of  the  rule:  Gaines  v.  Hot  cisco  Sav.  Union  v.  Irwin,  28  Fed.  Rep. 
Spring  Co.,   39  Ark.  262.   In  Bacon's  (Cal.)  708,  715. 

Abr.,   title    Prerogatives,   E    5,  where  8.  Chicago  etc.  R.  Co.  v,  Allfree,  64 

the  rule  is    stated    that   the    king    is  Iowa    coo.      Compare  San    Francisco 

not  bound  by  general  acts,  a  note    is  Sav.   Union  v,    Irwin^    28  Fed.   Rep. 

added:  '*But  ma}' take  advantage  of  an  (Cal.)   708,    quoted    in    note    2,    ante. 

act  of  parliament,  though  not  particu  The  statute   does  not    run,    however, 

Ian'    named."     So  in  Coke,  part  XI,  against  a  grantee  of  the  State  while  the 

680,  it  is  said  that  **be  the  statute  af-  State  reserves  the  title.     Kennedy   v, 

firmative  or  be  it  negative,  which   is  Townley,  16  Ala.  239;  Smead  v,  Will- 

8tronger,it  shall  not  bind  the  king  unless  iams,  6  Ga.  158;  Alton  v,  Illinois  Trans, 

he  is  specially  named,  ^«/  ke  shall  take  Co.,  12   111.  38;  Hartley  v.  Hartley,  3 

benefit  of  a  statute  though  he  be  not  Mete.  (Ky.)  56;  Duke  v,  Thompson,  16 

namedP    The  same  principle  also  pre-  Ohio  34.     Compare  Nichols  v.  Coun- 

vails  in  the  rule  by  which  the  king  or  cil,  ^i  Ark.  26;  Simmons  v.  Ogle,  105 

the    state,  though  not  liable   to  costs,  U.  &.  271. 

yet  receives  costs.    People  v.  Gilbert,  4.  United  States  v.  Nashville  etc.  R. 

18  Johns.  (N.  Y.)  227,  229.     In  Rus-  Co.,  118  U.  S.  120;  U.  S.  v.  Buford,  3 

tomjee  v.  The  Queen,  L.  R.,  1  Q.  B.  Pet.   (U.  S.)   12,  30;  U.  S.  v.  White,  2 

Div.  487,  however,  it  was  held  without  Hill  (N.  Y.)  59;  The  King  v,  Morrall, 

discussion,   that   the  crown  could   not  6  Price  (Eng.)  24. 

plead  the  statute  of  limitations.  6.  Lambert  v,  Taylor,  4  B.  &  C.  138; 

Court  of  caalmi.— The  United  States  Hail  v,   Webb,  21    W.  Va.  3x8;  Le- 

is  not  liable  to  suit  except  as  it  has  vasser  v.  Washburn,  11  Gratt.   (Va.) 

consented    to  be  sued  within    a    pre-  572,  579;  Hall  v.  Gittings,  2  Harr.  &  J. 

scribed  period,  and  its  officers  have  no  (Md.)  112.     See  also  Harlock  v.  Jack- 

power  to  waive  the  statute.    Finn  v,  U.  son,  3  Brev.  (S.  Car.)  254.    A  dictum 

S.,  123  U.  S.  227.  of  CowEN,  J.,  in  U.   S.  v.  White,   2 

2.  **  We  doubt  very  much  whether  the  Hill  (N.  Y.)  59,  61,  that  if  the  statute 
United  States  can  acquire  title  by  ad-  was  running  on  a  note  when  it  was 
verse  possession  against  the  right  of  a  transferred  to  the  government  it  would 
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{b)  Agreement  to  Waive  Statute. — In  regard  to  agree- 
ments not  to  plead  the  statute  of  limitations,  there  is  much  con- 
tradiction of  authority  on  every  point  involved.  Such  agree- 
ments are  usually  held  to  be  binding  if  supported  by  a  good  con- 
sideration,^ and  the  court  will  sometimes  find  a  consideration  in 
forbearance  to  sue  on  account  of  such  a  promise,*  or  will  dispense 
with  the  necessity  of  a  consideration  on  the  theory  of  estoppel  ;* 

continue  to  run  against  the  govern-  Dbnman  in  Gardner  v,  M'Mahon,  3 
ment  is  disapproved  of  by  a  dictum  in  Q^  B.  561 ;  Burton  v.  Stevens,  24  Vt. 
U.  S.  V.  Nashville  etc.  R.  Co.,  118  U.  131  (bar  complete  before  promise); 
S.  lao,  126,  and  also  in  Levasser  v,  Webber  v.  Pres.  of  Williams  College, 
Washburn,  xi  Gratt.  (Va.)  572,  supra.  23  Pick.  (Mass.)  302;  Utica  Ins.  Co.  t;. 
1.  Green  v.  Seymour,  59  Vt  450;  Bloodgood,  4  Wend.  (N.  Y.)  652; 
Marseilles  v.  Kenton,  17  ra.  St.  238;  Crane  v.  French,  38  Miss.  503,  529. 
Bowmar  v.  Peine,  64  Miss.  99;  Warren  8.  In  the  late  case  of  Kellogg  v. 
V.  Walker,  23  Me.  453;  Stockett  v,  Dickinson,  147  Mass.  432,  a  note  for 
Sasscer,  8  Md.  374.  Compare  Gay  lord  $500,  due  in  1848,  was  endorsed  in  1853 
V,  Van  Loan,  15  Wend.  (N.  Y.)  308;  as  follows:  "Paid  on  the  within  note 
Bank  of  Tenn.  v.  Hill,  10  Humph,  ten  dollars,  and  agree  that  I  will  not 
(Tenn.)  176;  Lade  t^.  Trill,  6Jur.  272;  take  any  advantage  of  the  statute  of 
East  India  Co.  v.  Paul,  7  Moore^s  P.  C.  limitations."  No  suit  was  brought  until 
C.  85;  s.  c,  14  Jur.  85.  In  the  last  three  1887,  so  the  question  of  the  duration  of 
cases  cited  it  was  held  that  damages  such  an  agreement  was  clearly  pre- 
could  be  recovered  for  the  breach  of  sented.  It  was  held  invalid  as  a  con- 
such  an  agreement.  tract  for  want  of  a  consideration,  but 
Agreement  by  CouxiBel.  —  An  agree-  the  court  said,  per  Knowlton,  J.:  "It 
ment  to  waive  the  statute,  made  by  coun-  was  a  sufficient  acknowledgment  and 
sel  in  argument,  is  ineffective.  Steele  new  promise  to  take  the  note  out  of  the 
V.Jennings,  i  McMuU.  (S.  Car.)  297.  statute.  Perhaps  also  it  created  a  tech- 
Agreement  After  Title  Passed. — Where  nical  estoppel  against  the  maker."  It 
title  passes,  as  in  adverse  possession,  it  was  further  held  that  "if,  as  appears 
is  held,  of  course,  that  "an  agreement  likelj^  the  agreement  was  signed  under 
made  after  the  lapse  of  the  statutory  such  circumstances  and  was  so  acted 
period  to  waive  the  benefit  of  the  stat-  upon  as  to  work  an  estoppel  against  the 
ute  is  not  effective,  but  the  title  re-  defendant,"  that  the  language  of  the 
mains  in  the  party  who  has  acquired  it  endorsement  was  not  intended  to  have 
under  the  statute  until  he  conveys  it  effect  for  a  longer  time  than  six  years, 
back  with  all  the  solemnities  required  "The  promise  upon  which  the  payee 
in  any  deed  of  land."  Allen  v.  Mans-  acted  was  to  refrain  from  pleading  the 
field,  82  Mo.  688,  quoting  3  Washburn  statute  in  reference  to  the  past  and  not 
Real  Property  (4th  ed.)  164.  in  reference  to  the  future."  "If  con- 
Stiiralation  Entered  in  Minutes. — In  strued  to  cover  an  indefinitely  long 
an  action  in  ejectment  a  stipulation  time  in  the  future  it  would  be  extra- 
entered  in  the  minutes  of  the  court  ordinary,  and  contrary  to  the  policy  of 
waiving  any  claim  by  adverse  posses-  the  law."  See  also  Quick  v.  Corlies, 
sion  or  under  the  statute  of  limitations,  39  N.  J.  Law  11;  Burton  v.  Stevens,  24 
constitutes  no  part  of  the  judgment  V t.  131 ;  Utica  Ins.  Co.  v.  Bloodgood, 
roll,  and  cannot  be  construed  as  an  4  Wend.  (N.  Y.)  652;  CowArt  v.  Per- 
amendment  of  the  answer  striking  out  rine,  21  N.  J.  £q.  loi;  Gaylord  v. 
the  plea  of  the  statute.  Spreckels  v.  Van  Loan,  15  Wend.  (N.  V.)  308; 
Ord,  72  Cal.  86.  Randon  v,  Tobv,  11  How.  (U.  S.)  493; 
3.  "When  the  debtor  says  before  the  Warren  v,  Walter,  23  Me.  453,  support- 
six  years  have  passed,  which  seems  to  ing  such  agreements  on  the  theory  of 
me  an  important  circumstance,  *I  will  estoppel. 

waive  the  statute,*  it  may  well  be  sup-  Compare,  however,  Shapley  v.  Ab- 

posed  that  the  creditor  on  his  part  has  bott,  42   N.   Y.  443,  in  which  Judge 

forborne  to  sue,  relying  upon  this  un-  Sutherland  reviews  the  decisions  on 

der*taking  as  preserving    his  right  of  this  point,  and  holds  that  there  can  be 

action  if  it  should  be  wanted."    Lord  no  estoppel  in  such  cases  because  there 
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but  there  is  a  tendency  to  overthrow  such  agreements  entirely, 
as  subversive  of  a  wholesome  statute,  and  contrary  to  public 
policy,* 

It  is  generally  agreed,  however,  that  whether   or   not  such 

promises  are  valid  as  contracts,  they  can  operate  as  acknowledg- 
ments, or  new  promises,  for  which  no  new  consideration  is  re- 
quired, and  that  as  such  they  will  start  the  statute  afresh  from 

their  date,  though  they  cannot  lift  it  permanently.*    They  do 

is  no  representation  of  an^  fact,  aU  the  vert  the  policy  of  the  law.    The  same 

facts  involved  being  equally  well  known  reason  will  apply  to  this  case."    ^*  A 

to  both  parties.     He  savs  further  (p.  part}'      niay,      undoubtedly,      without 

4^8) :  '*If  the  defendant  is  estopped  by  trenching    upon    public  policy,  waive 

his  promise  not  to  plead  or  avail  him-  the  defence  of  usury,  or  of  the  statute 

self  of  the  statute  ot  limitations,  why  is  of  frauds,  or  of  the  statute  of  limita- 

not  the  giver  of  every  note  for  a  usurious  tions,  by  omitting  to  set  up  the  defence 

\oan  estopped  by  the  note  from  plead-  when  sued.    And   he  may  waive  his 

ing  and  proving  the  usurious  agreement?  statute  exemptions  by  turning  out.  ex - 

Certainly  it  may  be  said  that  the  party  empt  property  when  the  officer  comes 

keeping  the  loan  and  taking  the  note  with  the  execution,  but  no  case  has  oc- 

relied  upon  the  |>romisor*s  keeping  his  curred  to  me  in  which  a  party  can,  in 

promise  and  paying  the  note;  and  cer-  advance,  make  a  valid  promise  that  a 

tainly  the  note  implies  a  promise  not  to  statute  founded  in  public  policy  shall  be 

plead  or  take  advantage  of  the  law  inoperative;"  and  at  page  457,  Suth- 

against  usury."     See    also  an  extract  brland,  J.,  says:  "One  cannot  estop 

from  the  same  opinion  in  the  following  himself  from  pleading  the  statute  of 

note.  limitations,    or    the     statute     against 

1.  Crane    v,  French,   38  Miss.   503,  usury,    or    any    other    public    statute. 

g;o-2;  Hodgdon  i;.  Chase,  32  Me.  169;  One  may  lay  aside  or  waive  the  pro- 
owart  V.  Ferrine,  21  N.J.  Eq.  loi;  tection  of  a  statute,  but  he  cannot  lay 
Green  v.  Coos  Bay  Wagon  Road  Co.,  aside  or  suspend  the  statute;  and  to 
2\  Fed.  Rep'  (Oreg.)  67.  Compare  permit  one  to  estop  himself  from  plead - 
Kellogg  V,  Dickinson,  147  Mass.  432,  ing  a  statute  would  in  effect  be  per- 
and  Shapley  v.  Abbott,  42  N.  Y.  443,  mitting  him  to  thwart  or  suspend  the 
in  each  of  which  cases  the  court  held  operation  ol  the  statute." 
the  agreement  not  to  plead  the  statute  2.  Strictly  such  an  agreement  can  be 
invalid  for  want  of  a  consideration,  but  nothing  more  than  a  conditional  prom- 
intimated  that  such  agreements  would  ise  to  pay  the  debt  if  the  defendant 
be  void  as  against  public  policy.  proves  it,  and  the  waiver  of  the  statute 

^'It  is  unnecessary  to  decide  in  this  does  not  waive  a  defence  of  the  action 

case  whether  a  separate  contract  not  at  on  its  merits.  Waters  v.  Earl  of  Shanet, 

any  time  in  the  future  to  set  up  the  2  Q.  B.  757;  especially  when  it  is  ac- 

statute  of  limitations  as  a  defence  to  a  companied  by  a  denial  of  the  justness 

promissory  note,  entered  into  for  a  val-  of  the  claim.    Carruth  v.  Paige,  22  Vt. 

uable  consideration  by  the  maker  of  the  179;    Phelps  v,   Stewart,   12   Vt.  256; 

note,  would  be  void  as  against  public  Allen  v.  Webster,  15  Wend.  (N.  Y.) 

policy.     The     statute    of    limitations  289.     But  see   Lindsay  v,  Jameson,  4 

would  not  begin  to  nm  upon  such  a  McCord  (S.  Car.)  93;  "(Glenn  v,  M'Cu/- 

con tract  so  long  as  it  remained  un-  lough,  Harp.  (S.  Car.)  484,  and  Lowry 

broken."      Kellogg  v,  Dickinson,   147  v,  Dubois,  2   Baily  (S.  Car.)   425,  in 

Mass.  432,  stated  in  preceding  note.  each  of  which  the  agreement  not  to 

In  Shapley  v,  Abbott,  42  N.  Y.,  443,  plead  the  statute  was  held  to  constitute 
451,  Earl,  C.  J.,  states  Knettle  v.  New-  an  acknowledgment  in  spite  of  an  ex- 
combe,  22  N.  Y.  240,  and  says  that  in  press  denial  of  the  claim  or  refusal  to 
that  case  "it  was  held  in  substance  that  pav.  [See,  on  several  points,  Trask  v. 
the  agreement  to  waive  the  benefit  of  Weeks, 81  Me.  325]. 
the  statute  of  exemptions  could  not  Ordinarily  a  mere  waiver  of  statute, 
operate  in  any  way,  either  as  a  waiver  without  more,  is  held  sufficient  to  im- 
or  as  an  agreement,  or  by  way  of  es-  ply  a  new  promise  or  acknowledgment, 
toppel,  for  the  reason  that  it  would  sub-  Jordan  v.  Jordan,  85  Tenn.  561,  and 
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not  take  the  case  out  of  the  operation  of  the  statute  as  to  the 
future,  but  only  as  to  the  past.^ 

{c)  Defendant  Estopped  or  Enjoined  from  Pleading 
THE  Statute. — Where  a  defendant  intentionally  or  negligently 
misleads  a  plaintiff  by  his  representations  and  causes  him  to  de- 
lay suing  until  the  statutory  bar  has  fallen,  it  seems  that  the 
defendant  will  be  estopped  from  pleading  the  statute ;  ^  and  a 
defendant  may  be  enjoined  by  a  bill  in  equity  from  pleading  the 
statute  where  he  has  interposed  a  legal  obstacle  to  the  prosecu- 
tion of  any  suit  by  the  plaintiff  before  the  statutory  term 
expired.* 

cases;  Bacchus  v,  Peters,  85  Teniv  678;  and  also  Armstrong  v.  Levan,  109  Pa. 

Burton  v.  Stems,  24  Vt.  131;  Stearns  St.  177;  Lengar  v,  Hazlewood,  11  Lea 

V,  Stearns,  32    Vt.  678;    Maddux    v,  (Tenn.)  539;  Simplot  v.  Chicago  etc. 

Jones,  51   Miss.  531;  Crane  v,  French,  R.  Co.,  16  Fed.  Rep.  (Iowa)  350,  363; 

38  Miss.  ^03,  529;  Kellogg  v.  Dickin-  Joyner    v,   Massejr,  97    N.    Car.   149 

son,  X47  Mass.  432  (quoted  in  note  3  {compare   Whitehurst  v.   Dev,  90  N. 

P«  7»7);  Shapley  v,  Abbott,  42  N.  V.  Car.542);DuguidT;.SchoIfiel((,32Gratt. 

443,  446;  Greeii  v,  Coos  Bay  Wagon  (Va.)  803.    See  also  Lamb  v.  Ryan,  40 

Road  Co.,  23   Fed.   Rep.   (Oreg.)   67;  N.J.  Eq.  67;  Martin  r.' Lamb,  40  N.J. 

Hoffman  v.  Fisher  (Pa.),  12  Alb.  L.  J.  Eq.  669. 

359;  Randon  v,  Toby,  11  How.  (U.  S.)  8.  "The  power  of  a  court  of  equity 
493.  Compare  Sutton  v,  Burruss,  9  to  prevent  a  defendant,  by  injunction, 
L^igh  (Va.)  381.  Very  slight  addi-  from  setting  up  the  statute  of  limita- 
tional  circumstances  were  held  sufficient  tions  as  a  defence  to  an  action  at  law 
in  Cooper  v,  Parker,  25  Vt.  502;  Smith  which  he  has  wrongfully  procured  to  be 
V,  Leeper,  10  Ired.  (N.  Car.)  L.  86;  restrained  until  sufficient  time  has 
Gardner  v.  M'Mahon,  3  Q^B.  561.  elapsed  to  render  such  a  defence  avail- 
Frequently  the  distinction  is  not  made  able,  must,  I  think,  on  the  plainest  prin- 
between  a  new  promise,  starting  the  stat-  ciples  of  justice,  be  regarded  as  entirely 
ute  afresh,  where  no  new  consideration  free  from  doubt.  The  reasons  which 
is  necessary,  and  an  agreement  waiving  should  control  the  action  of  the  court 
the  statute  permanently,  for  which  a  in  such  cases  were  stated  by  Ch. 
consideration  is  necessary;  but-  where  Williamson  in  Doughty  v.  Doughty, 
treated  as  a  new  promise  the  agreement  3  Stock.  (N.  J.)  347,  as  follows:  'It 
must  be  in  writing,  or  must  have  what-  would  be  unconscientious  for  a  party  to 
ever  qualifications  are  necessary  for  plead  the  statute  of  limitations  against 
new  promises  and  acknowledgments,  an  adversary  who,  at  his  solicitation 
Shapley  v.  Abbott,  42  N.  Y.  443;  had  been  enjoined  from  prosecuting  his 
Green  v.  Seymour,  59  Vt.  459;  Warren  suit;  and  it  would  seem  to  be  the  ap- 
V.  Walker,  23  Me.  453;  Hodgdon  v,  propriate  remedy  that  the  same  instru- 
Chase,  29  Me.  47.  ment  which  he  had  used  to  interrupt 
By  Will. — In  Smith  v,  Gillette,  59  the  legal  proceedings  of  another  shoui  d 
Tex.  86,  a  will  provided  that  a  long  be  interposed,  as  a  shield,  to  prevent 
outlawed  claim  "is  not  to  be  barred  by  his  taking  an  undue  advantage  of  such 
the  statute  of  limitations,  but  to  be  interruption.'  But  the  power  of  the 
honestly  and  justly  paid."  It  was  held  court  thus  to  control  a  citizen  and  de- 
that  the  intention  of  the  testator  was  prive  him  of  a  right  of  defence,  con- 
not  to  waive  the  statute  permanently,  ferred  by  legislative  enactment,  rests,  in 
but  merely  to  relieve  the  debt  from  its  my  judgment,  exclusively  on  the  maxim 
bar  and  put  it  on  an  equal  footing  with  that  no  man  shall  be  permitted  to  take 
his  other  just  debts,  and  that  the  stat-  advantage  of  his  own  wrong, 
ute  began  to  run  afresh  on  his  death.  There  is  no  laches  in  such  a  case.     His 

1.  Kelloff£[  V.  Dickinson,  147  Mass.  adversary  [the  plaintiff]  did  not  sue  be - 
432,  quoted  m  note  3«  P-  7i7t  Green  v.  fore  because  he  was  prevented.  And 
Coos  Bay  Waeon  Road  Co.,  23  Fed.  this  is  the  foundation  of  the  jurisdiction 
Rep.  (Oreg.)  67.  Compare  Smith  v,  which  equity  exercises  in  such  cases." 
Gillette,  S9  Tex.  86,  note  2,  p.  718.  In  this  case  an  injunction  was  refused 

2.  See  the  cases  in  III,  2(3),  n.  3,  p.  717.  on  the  ground  that  the  plaintiff  had 
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3.  When  It  Begins  to  TLyxsL—{a)  When  Cause  of  Action  Ac- 
crues.— Statutes  of  limitation  ordinarily  provide  that  actions 
may  be  brought  within  a  certain  specified  time  after  the  cause  of 
action  accrues,  and  therefore  it  becomes  important  to  determine 
the  exact  moment  at  which  the  cause  of  action  arises,  and  the 
right  to  apply  to  a  court  for  relief  is  complete.  Such  an  enquiry 
naturally  touches  all  branches  of  the  law,  and  raises  questions  for 
which  answers  must  be  sought,  in  most  cases,  under  the  appro- 
priate titles,  but  there  are  some  general  principles  and  also 
some  special  instances  which  may  be  collected  here  to  advan- 
tage. 

A  cause  of  action  does  not  accrue  in  favor  of  a  remainderman 
or  the  statute  begin  to  run  against  him  until  the  termination  of 
the  preceding  estate ;  *  and,  in  general,  where  a  right  depends 
upon  some  condition  or  contingency,  the  cause  of  action  accrues 

been  prevented   from  suing  at  law,  not  1.  Henderson   v.  Griffin,   5  Pet.  (U. 

bjr  the  defendant,  but  hy  her  own  act.  S.)  158;    Bradstreet  v,  Huntington,  5 

Lamb  v,  Martin,  43   N.  J.   Eq.  34,  37;  Pet.   (U.   S.)   402;  Jones  v.   Freed,  42 

Chemical     Nat.   Bank  v.   Kissane,  32  Ark.  357;  Heatii  v.  White,5  Conn.  228; 

Fed.   Rep.  (Cal.)   429,  430.     Compare  Abercrombie  v.  Butts,  72  Ga.  74;  Lutz 

Devereaux  v.  City  of  Brownsville,  29  v.  Greve,  102  Ind.  173;  Dugan  v.  Fol- 

Fed.    Rep.  (Tenn.)  742,  751;    Walker  lett,  100  111.   581;  Orthwein  v.  Thomas 

V.    Smith,  8  Yerg.  (Tenn.)  238.  (111.),  13  N.  E.  Rep.  564;  Kellar  v.  Stan- 

In  some  States  the  statute  expressly  ley,  86  Ky.  340;  Bransom  v.  Thomp- 
provides  that  where  the  commencement  son,  81  Kv.  387  {compare  Medlock  x\ 
of  an  action  is  stayed  by  injunction  or  Suter,  80  I^y.  loi);  Gill  v.  Fauntlero}*, 
statutory  prohibition  the  time  of  such  8  B.  Mon.  (Ky.)  177;  Patrick  v.  Che- 
stay  is  free  from  the  operation  of  the  nault,  6B.  Mon.  (Ky.)  315;  May  v.  Hill, 
statute.  Amy  v.  Watertown,  130  U.  S.  5  Litt.  (Ky.)  307;  Preston  v.  Evans,  56 
320,  323  (1889);  s.  c,  22  Fed.  Rep.  Md.  476  (plaintiff  daughter  of  life  ten- 
(Wis.)  418;  Chemical  Nat.  Bank  v.  ant);  Cheseldine  v.  Brewer,  4  H.  &  M. 
Kissane,  32  Fed.  Rep.  (Cal.)  429,  431.  (Md.)   487;    Wallingford   v,  Hearl,  15 

"It  would   be  unreasonable  and   in-  Mass.  471;  Wells   v.   Prince,  9   Mass. 

consistent  for  the  law  to  present  to  a  508;    Lindley   v.  Groff,  37   Mmn.  338; 

party,  in  one  hand,  a  command  to  do  Bradley  v.  Mo.  Pac.  R.  Co.,  91  Mo.  493; 

an  act  within  a  certain  time  under  the  Smith  v,  Patter6on,95  M0.525  (curtesy); 

penalty  of  losing  his  rights,  and,  with  Pinckney  v.  Burrage,  31    N.  J.  Law  21; 

the  other  hand,  restrain  him  from  doing  Fleming    v,   Burnham,    100  N.  Y.  1; 

the  act.     For  this  reason  the  time  dur-  lackson  v,  Schoomaker,  4  Johns.    (N. 

ing  which  the  plaintiff  was  thus  pre-  V.)  390;  Jackson  v,   Sellicic,  8  Johns, 

vented  by  the  law  from  issuing  execu-  (N.   Y.)   262;    Jackson    v,  Johnson^  c 

tion  was  at  common  law  excluded  from  Cow.  (N.  Y.)  74;  Bassett  v.  Hawk,  iiS 

the  year  allowed  for  that  purpose.    3  Pa.   St.  94;  Hall  v,  Vandergift,  3  Binn. 

Bac.  Abr.,  Execution,  H.  724;    Hutson-  (Pa.)  374;  Watson  w.  Thompson,  12  R. 

piller  V,  Stover,  12  Gratt.  (Va.)  579;  I.  466;  McCreary  v.  Burns,  17  S.  Car. 


Mitchell  V,  Cue,  2  Burr.  660;  U.  S.  v,    45;  Burns  v.  Headerick,  85  Tenn.  102; 

^)  Ij5r3;  Noland    Seattle  v.   Wilkinson,    36 
V.  Seekright,6Munf.  (Va.)  185.  Analo-     (Va.)  646:  Cook  v.  Dan  vers,  7    East 


gous    in    principle  are    those  cases  in  (Eng.)  299;  Litchfield  v.  Ready,  i  Eng. 

which  the  courts  have  frequently  made  L.  &  Eq.  460. 

exceptions  to  the  operation  of  statutes  In  Dean  xk  Feely,  69  Ga.  804,  it  is 

oflimitation,  though  exceptions  for  such  held   that    since    the  adoption  of  the 

causes  were  not  included  in  the  stat-  Georgia  code,  January  ist,  1863,  there  is 

utes,*'  as  for  war,  intestacy,  etc.  Qjioted  no  limitation  in  that  State  to  actions  to 

from  Wakefield  v.  Brown,  38  Minn.  361.  recover  realty.    See  also  Pollard  v,  Tait, 

Compare   Hart  v,  Evans,  80  Ga.  330;  38  Ga.  439;  Medlock  v.  Suter,  80  Ky. 

Brooks  V,  Bates,  7  Colo.  576.  lor. 
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and  the  statute  runs  only  from  the  fulfilment  of  the  condition  or 
contingency.*  So  where  a  demand  is  necessary  to  perfect  a 
right  of  action,  the  statute  runs  from  the  demand.*     This  rule 


1.  On  a  contingent  claim  against  the  essary.  Branch  v.  Dawson,  3^  Minn, 
estate  of  a  decedent  the  statute  accrues  309;  Watson  v,  Phcenix  Bank,  o  Mete, 
when  it  becomes  absolute,  even  though     (Mass.)  217.  See  also  Bank  of  Missouri 


after  the  estate  has  been  fully  settled,  v,  Benoist,  10  Mo.  519;  Farmers'  etc. 

Judge  V,  Everts,  64  Wis.  372.    On  a  Bank  t;.  Planters*  Bank,  10  G.  &  J.  (Md.) 

promise  to  pay  for  services  by  will  the  422. 

cause  of   action  accrues    at    the  em-  So  as  to  a  certificate  of  deposit,  it 

ployer's  death.    Stone  v.  Todd,  49  N.  is  held  that  the  statute  runs  from  a  de- 

J.  L.  274;    Nimmo    v.   Walker,  14  La.  mand.  McGough  v,  Jamison,  107  Pa. 

An.  581.     Compare  Manning  v.  Pip-  St.  336",  Payne  v.  Gardiner,  29  N.  Y. 

pen,  86  Ala.  357.    See  also  Burton  v.  146;  Mitchell  v,  Easton,  37  Minn.  335. 

Lockert,  9  Ark.  411;  Ryer  v.  Stock-  Curran  v,  Wilter,  68  Wis.  16,  contra. 

well,   14  Cal.  134;  Morgan  v.  Brown,  That  in  case  of  a  loan  the  statute  runs 

12  La.  An.  157;  Perkins  v,  Littlefield,  only   from   a  demand,  see   Dorland  v. 

5  Allen  (Mass.)  370;  Morgan  I'.  Plumb,  Dorland,  66  Cal.    189;    Boughton    v, 

9  Wend.  (N.  Y.)  287;  Cape  Fear  etc.  Flint,  74  N.  Y.  476;    Sweet  v.  Irish,  36 

Co.  V.  Wilcox,  7  Jones    L.   (N.    Car.)  Barb.   (N.  Y.)  467.      Compare  Smiley 

481;  Tonkin   r.   Baum,  114  Pa.  St.  414  t'.  Fry,  100  N.  Y.  262.     (See  tit.  De- 

{compare  Smith  v.  Bell,  107  Pa.  St.  352) ;  posit.) 

Wills  V.  Gibson,  7  Pa.  St  154;  Moore  Stock  Subscrlptioiis. — Statutes  of  lim- 
V,  Caldwell,  8  Rich.  Eq.  (S.  Car.)  22;  itation  do  not  begin  to  run  against  sub- 
Darwin  v.  Smith,  35  Vt.  60;  Bowles  V.  scriptions  to  stock,  payable  as  callect 
Elmore,  7  Gratt.  (Va.)  305;  Scott  v,  for,  until  a  call  has  been  made.  Haw- 
Osborne,  2  Munf.  (Va.)  413.  kinsi;.  Glenn,  131  U.  S.  319,  334;  Sco- 

2.  High    V.   Board  of  Commrs.,  92  vill   v.  Thayer,    105  U.   S.    143,    155; 

Ind.  580,  586;    Bank  of  Louisville  v.  Glenn  v.  Semple,  80  Ala.  159;  Lehman 

Gray,  84  Ky.  566;  Leather  Mfrs.  Bank  v,  Glenn,  87  Ala.  618;  Glenn  v.  Saxton, 

V.  Merchants' Bank,  128  U.  S.  26;  Bank  68  Cal.  353;  Great  Western  Tel.  Co.  v. 

of  B.  N.  A.  V.  Merchants*  Nat.  Bank;  Gray,  122  111.  630;  Glenn  v,  Williams, 

01   N.   Y.  106;  Ganley  v,  Troy  City  60  Md.  93,  122;  Thompson  t;.  Huffaker, 

Nat  Bank,  98  N.  Y.  487,  and  see  cases  19  Nev.  172;  Western  R.  Co.  v,  Avery, 

generally  in  III,  3,  {b).  64  N.  Car.  491;  Pittsburgh  R.  Co.  v. 

It  is  held  in  Smith  v.  Bell,  107  Pa.  St.  Plumraer,  37   Pa.   St.  413;   Sinkler  v. 

352,  that  on  an  unconditional  contract  Turnpike  Co., 3  P.  &  W.  (Pa.)  149.  Com- 

to  pay  a  certain  sum  of  money  on  de-  pare^  however,  Bell's  Appeal,  115  Pa. 

mand.  a  right  of  action  accrues  Immedi-  St.  88. 

ately,  and  the  statute  runs  from   the  And  subscribers  cannot  object  when 

date  of  the  contract.     Compare  notes  an  assessment  to  pay  debts  has  been 

I  and  2,  p.  722.  made  that  the  corporate  <Iuty  in  this 

Bank  Deposits,   eto. — Runs  from  de-  regard    was    not    earlier    discharged, 

mand    only.     Leather  Mfrs.   Bank  v.  Hawkins  v.  Glenn,  131  U.  S.  319;  Hatch 

Merchants  Bank,  128  U.  S.  a6;  John-  v,  Dana,   loi    U.   S.   205,  214;     In  re 

son  V.  Farmers*  Bank,  i  Harr.  (Del.)  Glenn  Iron  Works,  20  Fed.  Rep.  674, 

117;  Mitchell  V,  Beckman,  64  Cal.  117  681;  Co.  of  Morgan  v,  Allen,  103  U.  S. 

{compare  Green   v.   Odd  Fellows'  etc.  498. 

Bank,  65  Cal  71,  which  holds  that  there  Maine.— *'The  law  is  well  settled  in 

is  no  limitation  as  to  bank  deposits  in  this  State,  whatever  the  rule  may  be  in 

California,  Code,  ^  248);  Bank  of  B.  N.  other  States,  that  whenever  money  is 

A.  V.  Merchants'  Nat.  Bank,  91  N.  Y.  payable  immediately,  or    on  demand, 

106;  Thomson  v.  Bank  of  B.  N.  A.,  82  or  when  requested,  or  when  called  for, 

N.  Y.  i;  Downes  v.  Phcenix  Bank  of  the  statute  of  limitations  commences  to 

Charlestown,  6  Hill  (N.  Y.)  297;  Adams  run  immediately,  whether  any  demand 

V.  Orange  Co.  Bank,  17  Wend.  (N.  Y.)  of  payment  is  made  or  not.    Of  course 

^14;  Humphrey  v.  Nat.  Bank  of  Clear-  the  statute  will  not  commence  to  run 

field,  113  Pa.  St.  417;    Girard  Bank  v,  until  a  cause  of  action  accrues;  but  in 

Bank  of  Penn  Township,  39  Pa,  St.  92.  such  cases  a  right  of  action  accrues  im- 

But  in  case  of  suspension  of  payment  mediately."    Sanford  v,  Lancaster,  81 

by  the  bank  a  demand  is  no  longer  nee-  Me.  434,  438. 
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applies  where  a  note  is  payable  at  any  period  of  time  after  de- 
mand; ^  but  in  case  of  a  note  payable  an  demand^  *'  the  word  de- 
mand is  not  treated  as  part  of  the  contract,  but  is  used  to  show 
that  the  debt  is  due/'  ^  and  it  is  well  settled  that  the  statute  runs 
from  the  date  of  the  not  e  *    (See  title  Demand). 

In  the  case  of  torts  arising  quasi  e  contractu^  and  in  actions  for 
breach  of  contract,  the  statute  generally  begins  to  run  at  the 
date  of  the  tort  or  the  breach,  and  not  when  damages  ensue.* 
The  rule  is  well  laid  down,  in  a  Connecticut  case,  that  "  when  the 
injury,  however  slight,  is  complete  at  the  time  of  the  act,  the 
statutory  period  then  commences,  but  when  the  act  is  not  legally 
injurious  until  certain  consequences  occur,  the  statute  ^  begins  to 
run  from  the  consequential  injury  ; "  and  this  is  so  whether  the 
party  injured  is  igfnorant  of  the  circumstance  from  which  the  in- 
jury  results  or  not.* 

It  is  a  general  rule  of  law  that  if  a  plaintiff  sues  on  a  cause  of 

1.  Wolfe  w.  Whiteman,  4  Harr.  (Del.)  If  there  is  an  agreement  not  to  pre- 
346;  Codmant;.  Rogers,  10  Pick.  (Mass.)  sent  the  note  until  a  reasonable  time, 
112;  Little  V,  Blunt,  9  Pick.  (Mass.)  the  statute  runs  from  such  reasonable 
488;  Richman  v,  Richman,  5  Halst.  (N.  time.  In  re  Bethell,  34  Ch.  Div.  561. 
J.)  114;  Wenman  v,  Mohawk  Ins.  Co.,  In  Parker  v.  Stroud,  98  N.  Y.  379,  ft 
13  Wend.  (N.  Y.)  267;  Taylor  v,  Whit-  was  held  that  yrhere  a  promissory  note 
man,  3  Grant  (Pa.)  138;  Wright  v.  is  payable  on  demand  at  a  place  speci- 
Hamilton,  2  Bailey  (S.  Oas.)  51;  Thorpe  fied  there  is  no  cause  of  acUon  until  a 
■V,  Combe,  8  Dowl.  &  Ry.  (Eng.)  374.  demand  is  made  as  required,  and  a  de- 
See  Palmer  v.  Palmer,  36  Mich.  487,  mand  by  letter  is  insufficient  to  start 
<ontray    as   to  a  note    payable   thirty  the  statute  of  limitations. 

days  after  demand  (quoted  in   III,  3,  4.  Raynor  v.   Mintzer,  72  Cal.  585; 

(5),  note  I,  p.  726.  Taylor  v.  Bidwell,  65  Cal.  489;  M'Ker- 

2.  Earl,  T.,  in  McMuUen  V.  RafFerty,  ras  v,  Gardner,  3  Johns.  (N.  Y.)  137; 
89  N.  Y.  456,  459.  Northrop  v.  Hill,  57  N.  Y.  351  (discus- 

8.  See  Massie  v.  Byrd,  87  Ala.  672;  sionandca8es);Lathropz'.  Snellbaker,6 
Trustees  of  Alms  House  Farm  v.  Smith,  Ohio  St  276;  Rankin  v,  Woodworth,  3 
52  Conn.  434;  Hall  v.  Letts,  21  Iowa    P.  &  W.  (Pa.)  48;  Ellis  v.  Kelso,  18  B. 


(Mass.)  418;  Presbrey  v.  Williams,  15  M.  P.,  C.  C.  85. 

Mass.    193;    Little    v.  Blunt,  9   Piclc.,  An  attorney  certifies  a  title  as  good. 

(Mass.)   i^;    Easton   v.  Long,  i  Mo.  The  statute  runs  from  the  time  of  his 

662;  Larason  v,  Lambert,   12  N.J.  L.  certificate.    Lilly  v.  Bovd,  72  Ga.  83; 

247;  "and  this  is  so  whether  the  note  be  Northrop  v.  Hill,  57  N.  V.  351,  356. 

payable     with    or    without    interest,"  5.  Bank  of  Hartjford  Co.  v,  Watcr- 

McMuUen  v.  RafTerty,  89  N.  Y.  456,  man,  26  Conn.  324,  in  which  the  ques- 

459  and  cases;  De  Lavallette  v,  Wendt,  tion    is  carefully  considered  and   the 

75  N.  Y.  579;  Peaslee  v.  Breed,  10  N.  cases    are    reviewed.      See    quotation 

H.  489;  Caldwell  v.  Rodman,  5  Jones  from     Lord    Bramwbll    in    Darley 

(N.   Car.)    L.   139;  Hill   v.  Henry,  17  Main  Colliery  Co.  v.  Mitchell,  11  App. 

Ohio 9  (from  the  delivery);  Boustead  Cas.  127,  note  i,  p.  723.    See  Hotard  v, 

V.  Cuyler,  116  Pa.  St.  551;  Milnes*  Ap-  Texas    etc.    R.    Co.,  36  La.   An.  450; 

peal,  99  Pa.  St.  483;  Andress*  Appeal,  Houston  Water  Works  v,  Kennedy,  70 

99  Pa.    St.  421;  Wilks  T*.  Robinson,  3  Tex.  233. 

Rich.  (S.  Car.)  182;  Cook  v.  Cook,  19  6.  Bank   of   Hartford  Co.  v.  Water- 

Tex.  434;  Norton  v.  Ellam,  2  M.  &  W\  man,  26  Conn.  324;  Thomas  r.  White, 

461;  Robinson  v.  Hawksworth,  9  (^ B.  3  Litt.  (Ky.)  177;    Mast  v,  Eaton,  33 

q2.  Compare^  contra^  Lee  v.  Cassin,  2  Minn.  161 ;  Jordan  v,  Jordan,  4  Greenl. 

Cranch  (U.  S.  C.  C.)  112.  (Me.)  175;  Burwell  v,  Linthicum,  100 
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action  he  must  recover,  once  for  all,  all  damages  incident  to  it, 
past,  present  and  future,  certain  or  contingent,  but  there  are 
instances  where  a  fresh  damage  from  the  original  injury  will  give 
a  fresh  cause  of  action.^ 

In  case  of  a  nuisance,  no  cause  of  action  arises  until  it  is  com- 
plete and  in  operation,  but  every  continuance  of  the  nuisance  is, 
in  law,  a  fresh  nuisance,^  and  unless  a  prescriptive  right  has  been 
acquired,*  the  plaintiff  can  recover  for  all  injury  within  the  term 
of  the  statute.  Where  the  nuisance  is  of  a  permanent  character, 
however,  but  one  action  can  be  maintained,  and  the  recovery  al- 
lowed   is    for  all   damages,  past  and  prospective.*    (See  title 

Nuisance). 

N.  Car.  145;  Dee  v.  Hjland,  3  Utah  action  may  be  maintained  for  continu- 

308.  ing  a  nuisance  of  this  description,  al- 

1.  This  principle  is  fully  discussed  in  though  a  recovery  for  the  harm  done 

Darley  Main  Colliery  Co.  v.  Mitchell,  by   the  original  action  of  the  dam  is 

II  App.  Cas.  127.    In  this  case  mining  barred."     New  Salem  v.  Eagle   Mill 

excavations  in  1868  caused  an  immedi-  Co.,  138  Mass.  8,  per  Holmes,  J.,  citing 

ate  subsidence  of  the  plaintiff's  land.  Prentiss    v.   Wood,    132     Mass.    486; 

There  was  no  further  excavating,  but  Staple  v.  Spring,   10  Mass.  72;  Fowle 

subsequent  events  acting  on  the  persist-  v.  New  Haven  etc.  Co^  107  Mass.  352, 


ing  condition  of  things  caused  a  fresh    355;  s.  c,  112  Mass.  334,  338.     See  also 

Reid  V,  Atlanta,  73 
fresh  cause  of  action  accrued  in  1882,    nell  v,  Kibbe,  29  ill.  483;  Cain  v.  Chi- 


«ubsidence  in  1882.     It  was  held  that  a    Reid  v,  Atlanta,  73  Ga.  523;  McCon- 


on  which  the  statute  of  limitations  ran  cago  etc.  R.  Co.,  54  Iowa  255;  Krueger 

from   that  date.    According  to  Lord  v.  Grand  Rapids  etc.  R.  Co.,  51  Mich. 

Br  AM  WELL,  where  a  wrong  is  not  ac-  142;   Mueller  v,  Fruen,  36  Mmn.  273; 

tionable  in  itself,  without  special  dam-  Reed  v.  State,  108  N.  V.  407;  Colrick 

age,  as  often  in  case  of  libel  and  slan-  v.  Swinburne,  105   N.  Y.  j;03;   Silsby 

•der,  "it  would  seem  that  as  the  action  Mfk.  Co.  v.  State,  104  N.  Y.  562;  Fell 

was  only  maintainable  in  respect  of  the  v.  Bennett,  1 10  Pa.  St.  181 ;  Roxbury  v. 

<lamage,  or  not  maintainable  till  the  Railroad,     60     Vt     121;     Stadler    v. 

damage,   an    action    should    lie  every  Grieben,    61    Wis.    500;  Ramsdale  v, 

time  a  damage  accrued  from  the  wrong-  Foote,  55  Wis.  557;  Hazeltine  v.  Case, 

ful    act."      Lord     Bra m well     says  46  Wis.  301. 

further,  that  a  man  "cannot  maintain  8.  Mueller  v.  Fruen,  36  Minn.  273; 

an  action  for  a  broken  arm,  and  subse-  Wood    on    Nuisances,    ^   717,    et  seq. 

iquently  for  a  broken  rib,  though  he  did  Compare  Darley  Main  Colliery  Co.  v. 

not  know  of  it  when  he  commenced  his  Mitchell,    11    App.    Cas.    127,  note  i, 

first  action.     But  if  he  sustained  two  above. 

injuries  from  a  blow,  one  to  his  person,  4.  "Wherever  tiie  nuisance  is  of  such 
another  to  his  property,  as,  for  instance,  a  character  that  its  continuance  is 
damage  to  a  watch,  there  is  no  doubt  necessarily  an  injury,  and  where  it  is 
that  he  could  maintain  two  actions  in  of  a  permanent  character  that  will  con- 
respect  of  the  one  blow."  According  tlnue  without  change  from  any  cause, 
to  Lord  Halsbury,  in  the  same  case,  but  human  labor,  there  the  damage  is 
if  the  defendant  not  only  created  but  an  original  damage  and  may  be  at 
persists  in  a  state  of  things  which  ren-  once  fully  compensated,  since  the  in- 
ders  him  responsible  if  damage  accrues,  jured  person  has  no  means  to  compel 
every  fresh  damage  gives  a  fresh  action,  the  individual  doing  the  wrong  to  apply 
"A  man  keeps  a  ferocious  dog  which  the  labor  necessary  to  remove  the 
bites  his  neighbor;  can  it  be  contended  cause  of  injury,  and  can  only  cause  it 
that  when  the  bitten  man  brings  his  to  be  done,  if  at  all,  bv  the  expenditure 
action  he  must  assess  damages  for  all  of  his  own  means."  Troy  v,  Cheshire 
possibility  of  future  bites  ?"  See  UHne  R.  Co.,  3  Fost.  (N.  H.)  83, 102;  Anony- 
t^.  New  York  Central  etc.  R.  Co.,  loi  N.  mous,  4  Dall.  (U.  S.)  147;  Chicago  etc. 
Y.  98;  Northrop  v.  Hill,  57  N.  Y.  351.  R.  Co.  v.  McAuley,  121  III.  160;  Bizer 
2.  "It  is  settled  in  this  State  that  an  v,  Ottumwa  Hydraulic  Power  Co.,  70 
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A  number  of  miscellaneous  cases  of  late   date  are  subjoined^ 

but  in  every  instance^  as  well  in  the  preceding  paragraphs  as  in 
the  note  below,  reference  should  be  made  to  the  special  title  of 
the  Encyclopaedia.* 

Iowa  145;  Baldwin  r.  Oskaloosa  Gas-  rapid.  Compare  the  headings  Coupons 

light  Co.,  57  Iowa  51;  Powers  v.  Coun-  and  Interest,  below, 

cil  Bluffs,  45  Iowa  652.    Compare  Kan-  (3)  Annuity. — Suit  brought  for  annut- 

sas   Pac.  R.   Co.  v.  Mihlman,  17  Kan.  ty  for  twenty-seven  years.    ffeidbArred 

224.   Wood  on  Nuisances,  §  889.  except  as  to  last  few  years.     Hughes  v. 

1.  See  also  an  elaborate  collection  of  Coles,  27  Ch.  Div.  231.     See  Edwards 

late  cases  in  King  Iron  Bridge  etc.  Co.  v.  Warden,   L.  R.,  9  Ch.  495;  i  App. 

V.  County  of  Otoe,  27  Fed.  Rep.  (Neb.)  Cas.  281. 

800.  (4)  Annnal  Payments. — A  licensee  was- 

(i)  Account. — Runs  from  last  item  in  to  pay  a  patentee  roj'alties  annually  on 

account,  and  takes  in  all  items  that  are  all  machines'  sold  by  him.    Held,,  that 

part  of   the  same  transaction.    "Each  the  statute  ran  not  from  each  sale,  but 

item  is  not  to  be  regarded  as  a  separate  from   the  end  of  each  year.    Adam's 

cause  of  action,  but  the  whole  rather  as  Appeal,  1 13  Pa.  St.  449. 

a    continuous    dealing,"  quoted   from  (5)  Appeal  Bond. — The  statute  runs 

Frankoviz    v.    Smith,   34  Minn.    403.  from  its  execution  and  is  not  a  bar  be- 

Skyrme  v.  Occidental  etc.  Mill  Co.,  8  cause  it  has  run  on  the  judgment  ap- 

Nev.  219;  Lamb  V.  Hanneman,  40  Iowa  pealed  from.     Steele  v.   Lovejo}',   125 

i;  O'Leary  v.  Burns,   53    Miss.    171;  111.  352. 

chmeiding  v.  Ewing,  57  Mo.  78.  (o)  Balance.  —  In    dealings    between 

(2)  Accretion. — As  to  accretions  the  merchant  and  merchant,  or  merchant 

statute  of  limitations  relates  back  to  the  and   factor,  the    statute  runs  when  a 

time  when  it  began   to  run  as  to  the  balance    is    struck    which    is    suable, 

main  land.  Roots  v.  Mason  City  etc.  Co..  27  W. 

**If  the  riparian  owner  hold  a  valid  Va.  483. 
conveyance  for  his  land  he  will  there-  (7)  Bond. — Runs  from   breach   only.. 
after  hold   the  accretions  by  the  same  Bon  ham  v.  People,  102  III.  434. 
conveyance.    If  he  is  barred,  or  par-  (8)  Oonspiraoy. — Statute    runs   from 
tially  barred,  by  the  statute  of  limita-  last  overt  act,  not  from  forming  of  con- 
tions  as  to  the  bank,  he  will  be  barred  spiracy.     Ochs  v.  People,  124  111.  399. 
as  to  the  accretions   in  like  manner,  (9)  Conversion. —  Runs  from  time  of 
although  they  may  have  been  deposited  conversion.    Chapman  v.  Hudson,  46 
but  a  year  or  a  day    ...    I  mention  Ark.  489;   Doyle  v,  Callahan,  67  CaL 
this  particularly,  because  I  infer  from  154;   Knisely   v.   Stein,   52   Mich.  380;, 
the  brief  of  counsel  for  plaintiffs  that  he  Kelsey  v.  Griswold,  6  Barb.  (N.Y.)  436; 
regarded  the  statute  of  limitations  as  Sheppard  t;.  Yocum,  10  Oreg.  402*  418. 
not  applying  to  an  accretion  before  it  (10)  OoTonant. — ^The  statute  begins  to 
was  formed.    But  this  cannot  be,  as  run  on  a  covenant  of  seisin  as  soon  as 
long   as   the    accretion  is  claimed  by  it  is  broken,  and   it  is  broken  when 
virtue  of   the    title    to    the    adjoining  made  if  the  grantor  had  no  title.    Sher- 
land.    The  accretion,  as  it  were,  grows  wood  v,  Landon,  57  Mich.  219;  Matte- 
gradually     into  the  soil   and   the  title  son  v,  Vaughn,  38  Mich.  373.     Com- 
of   the    riparian    proprietor."    Camp-  pare  heading  Void  Deed.  See  Guerin 
bell  V,  Laclede  Gas  Co.,  84  Mo.  352,  v.  Smith,  62  Mich.  369. 
3^3;  affirmed    119U.  S.  44c.    This  de-  On  a  covenant  against  encumbrances- 
cision  bears   on  the  favorite  Harvard  the  statute  does  not  run  immediately, 
Law  School  case  of  a  mare  converted  although  a  judgment  lien  is  already  in 
and   a  colt  born  while  the  statute  is  existence,  but  from  the  eviction  or  its- 
running  on  the  mare,  where  the  ques-  equivalent.     Wyatt  v,  Dunn,  93  Mo. 
tion  arises  whether,  by  a  sort  of  equine  459;  Post  v.  Campan,  42  Mich.  90. 
foreordination,  the  colt  is  converted  be-  (11)  Bzecntlon. — The  statute  does  not 
fore  it  is  born,  so  that  the  right  of  action  begin   to  run    against  a  purchaser  of 
for  colt  and  mare  expires  together,  or  realty  on  execution  until  ne  is  entitled 
whether  the  statute  runs   against  the  to  a  deed.     Whether  it  runs  against  a 
colt  from   its    birth    only,  and    so   in  purchase  before  the  deed   is  actually 
perpetuo  as  to  each  fresh  colt  if  the  delivered,  quare.    Barroilhet  v.  Ans- 
process    of   generation    is    sufficiently  pacher,  68  Cal.  1 16. 
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(12)  ForgWT. — After  a  forged  transfer  notes  secured  thereby,  the  entire  debt 
of  railroad  stock  the  rightful  holders  shall  immediately  become  due  and 
applied  to  the  company  to  be  registered  payable,  does  not  of  itself  cause  the 
as  owners.  Heid^  that  the  cause  of  ac-  notes  to  mature,  so  as  to  start  the  run- 
tion  accrued  from  the  refusal  of  the  ning  of  the  statute  of  limitations.  The 
company  and  not  from  the  fraudulent  stipulation  is  permissive  only,  and  simply 
transferr  Barton  v.  North  Stafford-  eives  a  privilege  to  the  mortgagee, 
shire  R.  Co.,  38  Ch.  Div.  458.  Richardson  v,  Warner,  28   Fed.  Rep. 

If  a  bank  pays  money  on  a  forged  (Neb.)  343,  cites  Nebraska  City  Nat. 

check  the  right  to  recover  the  money  Bank  v.  Gas  &  Coke  Co.,  4  McCrary 

accrues  at  the  date  of  the  payment,  and  (U.  S.)   320;   s.  c,   14  Fed.  Rep.  763; 

the  statute  of  limitations  begins  to  run  Lowenstein    v.    Phelan,  17   Neb.  429; 

then,   without  any   demand.     Leather  Fletcher  v,  Daugherty,   13  Neb.  226; 

Mfrs.'   Bank  v.  Merchants'  Bank,  128  Hemp  t^.  Garland,  4Q.B.  519,  c^n/ra, 

U.    S.    26,    which     reviews    the    au-  criticised  adversely  in  v^ood  on  Limi- 

thorities.      See  also    Com.    Exchange  tations  (ist  ed.),  §  126. 

Bank  v,  Nassau   Bank,  91  N.  Y.  74;  Where  suit  was  brought  for  the  prin- 

Frank  v,  Lanier,  91  N.  Y.  X12.  cipal   secured  by  a  mortgage  and  also 

(13)  GoTanunent  Officer. —A  tax  col-  for  thirteen  payments  of  interest,  payable 
lector  failed  to  pay  over  money  to  the  annually,  a  holding  that  only  the  prin- 
city.  The  statute  runs  from  the  expi-  cipal  and  the  earlier  instalments  of 
ration  of  his  term  of  office.  San  Fran-  interest  were  barred  was  reversed,  and 
Cisco  V.  Heynemann,  71  Cal.  153.  Com-  it  was  held  that  the  interest  was  merely 
^are  People  v,  Melone,  73    Cal.  574  an  incident  of  the  principal  debt  and 

(from  default  of  payment).  fell  with  it  when  it  was  barred.   Jones 

Funds  of  a  county  recorder  are  held  v,    Orton,    65   Wis.  9.     Compare    De 

in  trust  for  the  county,  and  the  statute  Cordova    v,   Galveston,   4    Tex.    470; 

runs  only  from  a  demand  hy  the  county.  Grafton  Bank  v.  Doe,  19  Vt.  463,  467. 

San  Luis  Obispo  Co.  v.  fcing,  69  Cal.  As    to  coupons,  see  title  Coupons, 

531.  vol.  4,  p.  444i  and  also  Kershaw  v.  Han- 

(14)  Infkncy. —  A  guardian's  deed  cock,  10  Fed.  Rep.  (N.  Y.)  541;  Nash 
lacked  certain  statutory  requirements  v.  Eldorado  Co.,  24  Fed.  Rep.  (Cal.) 
and  the  infant  recovered  the  land  from  252. 

the  grantees.    Held,  that  the  right  of  (17)  Mo&ey  Paid  by  Hlitake. — An  ac- 

the  grantees  to  recover  the  money  paid  tion   for  money  had   and  received  ac- 

by  them  accrued  at  the  time  of  the  pay-  crues  immediately  without  a  demand, 

ment.  ( Compare  heading  Void  Deed.)  although  the  mistake  was  common  to 

Furlong  v.   Stone,  12  R.  I.  4^7,  citing'  both  parties.     Leather  Mfrs.'  Bank  v. 

Shearman  t^.Akins,  4  Pick.  (Mass.)  283,  Merchants'  Bank,  128  U.S.  26;  criti- 

where,  in  a  similar  case,  the  guardians  cising    adversely     certain      dicta     in 

had  spent  on  behalf  of  the  infant  the  Sharkej'  v,  Mansfield,  90   N.  Y.  227, 

money   which    they  received,  and  on  and  Southwick  v.  First  Nat.  Bank,  84 

«uit  brought  by  the  guardians  against  N.  Y.  420. 

the  infant  to  make  themselves  whole  it  (18)  Kunioipallty. — The  statute  does 

was  held  that  their  cause  of  action  ac-  not  run  against  a  town  until  it  is  in  being 

crued  only  when  the  infant  disaffirmed  and    capacitated    to    sue.      Reilly    v. 

the  deed.  Chouquette,  18  Mo.  220. 

(15)  ULitalmentt. — Where  payments  (19)  Bape. — Runs  from  commission, 
are  to  be  made  by  instalments  the  stat-  Van  de  Haas  v.  Van  Domseler,  56 
ute  runs  on  each  instalment  separately  Iowa  671. 

from  its  maturitj'.  Burnham  v.  Brown,  (20)  Seduction.— Runs  from  first  act  of 
33  Me.  400;  Frank  v,  Morrison,  55  sexual  intercourse.  Franklin  v.  Mc- 
Md.  399;  Heywood  v.  Perrin,  10  Pick.  Corkle,  16  Lea  (Tenn.)  609.  Runs 
(Mass.)  228;  Parker  v.  Banks,  79  N.  from  return  to  father's  house  and  con- 
Car.  480;  Bush  v.  Stowell,  71  Pa.  St.  finement  there,  the  date  of  intercourse 
208.  being  entirely  immaterial.  Riddle  v. 
So  where  taxes  are  paid  under  a  mis-  McGinnis,  2a  W.  Va.  253;  Clem  v. 
take  of  fact  the  statute  runs  on  each  Holmes,  33  Gratt.  (Va.)  722.  In  each 
payment  separately.  Indianapolis  v,  of  the  three  cases  just  cited  there  were 
Patterson,  112  Ind.  344.  statutes  under  which  it  was  unneces- 

(16)  ULtereit. —  "A  provision  in  a  sary  to  prove  any  loss  of  service.  See 
mortgage  that  upon  default  in  the  pay-  Wood  on  Lim.,  (ii96,  where  it  is  said 
ment  of  interest  due  on   any  of  the  that  if  the  action  is  for  the  seduction 
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.  {b)  Plaintiff  Cannot  Defer  Running  of  Statute  by 
His  Own  Laches. — In  several  States  the  statute  begins  to  run 
when  the  plaintiff  has  it  in  his  power  to  make  his  cause  of  action 
complete,  and  he  cannot  voluntarily  delay  its  operation  and  so 
extend  the  time  within  which  he  can  sue  by  neglecting  to  perfect 
his  right.  The  statute  runs  from  the  time  when  he  could  have 
perfected  his  cause  of  action,  irrespective  of  the  time  when  he 
does  perfect  it.^  In  most  States,  however,  the  statute  will  not 
run  until  he  has  made  his  cause  of  action  perfect,  but  his  right 

the  statute  runs  from  the  offence,  but  if       1.  "If  a  creditor  has  the  means  at  alt 

for  the  loss  of  service  from  the  recovery  times  of  making  his  cause  of  action  per- 

of  the  mother.    Wilhoit  v.  Hancock,  feet,  it  would  be  unjust  and  oppressive 

5  Bush  (Ky.)  567.    See  Waller  v,  Chi-  to  hold  that  he  could  postpone  indefi- 

cago,  II   111.  App.  209.  nitely  the  time  for  enforcing  his  claim 

(21)  Berrloei. — Runs  from  the  termi-  by  failing  to  present  it.  He  is  really 
nation  of  the  service,  not  from  the  re-  and  in  fact  able  at  any  time  to  bring  an 
fusal  to  pay.  Griffin  v.  Clay  Co.,  63  action  when  he  can  by  his  own  act  fix 
Iowa  A13  (county  treasurer);  Koblnson  the  time  of  payment.  It  is  no  stretch 
V,  McAfee  Estate,  59  Mich.  375.  Where  of  language  to  hold  that  a  cause  of  ac- 
wages  are  due  at  fixed  times,  however,  tion  accrues  for  the  purpose  of  putting 
the  statute  runs  from  the  date  when  due.  the  statute  in  motion  as  soon  as  the 
Mims  V,  Sturtevant,  18  Ala.  359;  Davis  creditor  by  his  own  act,  and  in  spite  of 
V.  Gorton,  16  N.  Y.  255;  Rider  v.  Union  tfie debtor,  can  make  the  demand  pay- 
India  Rubber  Co.,  5  Bosw.  (N.  Y.)  85;  able.  It  may  be  otherwlae  possibly 
Turner  v.  Martin,  4  Rob.  (N.  Y.)  661;  where  delay  is  contemplated  by  tlie 
Butler  v.  Kirby,  53  Wis.  188;  Phillips  express  terms  of  the  contract.'*  Palmer 
V,  Broadley,  11  Jur.  (£n^.)  264.  For  a  v.  Palmer,  36  Mich.  487,  494,  a  suit  on 
case  of  professional  services,  extending  a  promissory  note  payable  thirty  day8> 
over  an  indefinite  time,  see  Mosgrove  after  demand. 

V,  Golden,  loi  Pa.  St.  605,  613  (attor-  In  Hintrager  v,  Traut,  69  Iowa  746^ 

ney).     Compare  Hollywood  v.  Reed,  the  plaintiff  was  entitled  to  a  tax  deed 

55  Mich.  308  (physician).  on  giving  the  notice  required  by  law. 

(22)  Trespass. — Cutting  and  carrying  It  was  held  that  he  had  lost  hi& 
away  timber  may  be  considered  two  right  by  his  delay  in  giving  the 
parts  of  a  continuing  trespass,  and  notice,  and  the  court  said:  '*His 
statute  runs  from  the  completion  of  the  right  was  complete  to  a  deed  so  far 
carrying  away.  Sullivan  v,  Davis,  29  as  all  acts  and  proceedings  were 
Kan.  28.  concerned  except    his    own  act,  over 

Every  trespass  gives  a  new  cause  of  which  he  had  control.    The  law,  as  it 

action.    Triscony  v,  Brandenstein,  66  were,  offered  him  the  deed  at  the  time, 

Cal.  514.  but  he  would  not  stretch  forth  his  hand 

(23)  Urary. — Each  payment  of  usury  to  receive  it.  Under  more  than  one 
is  a  fresh  cause  of  action.  Albany  v,  decision  of  this  court  his  cause  of  ac- 
Abbott,  62  N.  H.  157.  tion  then  accrued,  and  from  that  date 

The  statute  runs  from  the  receipt  of  did  the  statute  of  limitations  begin  to 

usurious  interest,  not  from  the  contract,  run    .    .    .     Surely  a  plaintiff  cannot 

Baker  v,  Strafford  Co.  Sav.  Bank,  62  indefinitely  prolong  the  time  in  which 

N.  H.  147;  Pritchard  v,  Meekins,  98  N.  he  may  sue  hy  voluntarily  failing  to  do 

Car.  244;  Carpenter  v.  National  ]Bank,  the  things  required  by   the  law  to  be 

50  N.  J.  L.  6.  done  before  an  action  may  be  brought.' 

(24)  Void  Deed. — Void  deed  by  mar- 
ried^womanin  1853,  husband  not  joining.  151;  Kirby  v.  Lake  Shore  etc.  R.,  120 


See  also  Baker  v,  Johnson  Co.,  33  Iowa 
ici;  Kirby  v.  Lake  Shore  etc.  R..,  120 
U.  S.  130,  140. 


Cause  of  action  accrues  at  once.  U  pde- 

grove  V,  Blum,  117  Pa.  St.  250;  Jones  "A  party  cannot  stop  the  running  of 

V.   Freed,  42    Ark.    357.     A   husband  the  statute  of  limitations  by  his  own 

alone  conveys   his   wife's  land.     Her  negligence,  or  by  any  arrangement  for 

rightaccnies  at  once.  Johnson  V.  S'^eat,  his  convenience    .    .    .     The  statute 

81  Ky.  392.    See  Hall  v.  Carpenter,  87  began  to  run  unless  it  was  suspended. 

Ala.  285.  by  some    matter  which  the  claimant 
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to  do  this  is  held  to  be  lost  unless  exercised  within  a  reasonable 
time,^  and  what  time  is  reasonable  is  often  determined  by  analogy 
to  the  term  prescribed  by  the  statute  of  limitations.*  This  is 
the  ordinary  doctrine  of  laches,  and  would  seem  to  be  sound  in 
equity,'  but  is  more  questionable  at  common  law,  where  rights 
never  die.* 

{c)  In  Case  of  Fraudulent  Concealment,  Ignorance, 
Mistake,  etc. — It  has  already  been  stated  that  in  equity  a 
fraudulent  concealment  of  a  cause  of  action  on  the  part  of  the 
defendant  may  keep  the  statute  from  running.  (See  II,  3). 
It  is  held  that  the  defendant  forfeits  his  right  to  set  up  the  stat- 
ute of  limitations  where  he  has  concealed  his  own  fraud  during 

could  not  control."    Steele  v,  Steele,  institution  of  the  action  itself."    Atchi- 

25  Pa.  St.  154.  son  etc.  R.  Co.  v,  Burlingame  Town- 

By  Statute.— There  are  statutory  pro-  ship,  36  Kan.  628,  634.    See  also,  to  the 

visions  to  this  effect  as  to  a  demand  same  effect,  Hiffh  v.  Board  of  Commrs., 

necessary  to  complete  a  cause  of  action  92  Ind.  580,  588;  Ball  v.  Keokuk  etc.  R. 

in  Alabama  (Code,  4  3241),  New  Tork  Co.,    62    Iowa    751,  754;   Jameson  v. 

(Code,   §  410),  and    Tennessee  (Rev.  Jameson,  72  Mo.  640;   iCeitnler  v,  Fos- 

Stat.    187 1 ;    pt.    3,    tit.     I,    ch.    2,    §  ter,  22  Ohio  St.  27;  Pittsburgh  etc.  R.  Co. 

2780).     King  V,  Mackeller,  109  N.  Y.  f;.ByerB,32  Pa.  St.22;(c(7i»f/<ir«,however, 

215.  Taylor  f.  Witman,  3  Grant  (Pa.)  138; 

1.  **The  law  sometimes  fixes  the  time  Girard  Bank  v.  Bank  of  Penn  Twp.,  39 
when  the  cause  of  action  shall  be  Pa.  St.  92);  Thrall  v.  Mead,  40  Vt.  540. 
taken  to  have  accrued  by  the  duty  of  In  Rhind  v.  Hyndman,  54  Md.  527, 
diligence  required  of  the  party.  Where  the  court  declined  to  follow  this  rule 
the  time  for  doing  the  act  necessarily  and  accounted  for  the  decisions  in 
precedent  to  bringing  the  suit  is  in-  Pennsj'lvania  and  Michigan  on  the 
definite,  it  allows  a  reasonable  time,  ground  that  they  were  decided  by 
When  that  reasonable  time  has  elapsed,  courts  exercising  equitable  jurisdiction, 
the  duty  of  diligence  begins,  and  if  this  In  Shaw  v.  Sillowaj',  145  Mass.  503, 
consists  in  the  assertion  of  a  legal  right,  where  the  defendant  promised  to  de- 
then  is  the  time  from  whence  the  stat-  liver,  on  demand,  certain  property  as 
ute  should  begin  to  run."  Morrison  v,  collateral  security  for  a  debt  which  he 
Mullin,  34  Pa.  St.  12.  owed,  it  was  held  that  such  a  promise 

That  tJie  right  of  action  may  become  could  not  be  intended  to  continue  in- 
extinguished  if  there  is  unnecessary  de-  definitely,  and  that  the  demand  for  the 
lay  in  perfecting  it,  see  also  Lower  v,  security  could  not  be  made  after  the 
Miller,  66  Iowa  408;  First  Nat.  Bank  of  debt  itself  was  outlawed.  The  court 
Garrettsville  v,  Greene,  64  Iowa  445;  cited  most  of  the  cases  above,  and  said 
Rhines  v.  Evans,  66  Pa.  St.  195,  and  that  Codman  t>,  Rogers,  10  Pick, 
the  cases  in  note  2  below.  That  it  is  (Mass.)  112,  laying  down  the  same 
otherwise  where  delay  is  contemplated  rule,  was  a  case  in  equity,  decided  on 
by  the  terms  of  the  agreement,  see  equitable  principles,  but  did  not  de- 
Stanton  v.  Estate  of  Stanton,  37  Vt.  termine  the  question  at  law. 
411;  Jameson  t;.  Jameson,  72  Mo.  640;  8.  Codman  v.  Rogers,  10  Pick. 
Palmers.  Palmer,  36  Mich.  487,  494  (Mass.)  112;  Shaw  v,  Silloway,  145 
(Quoted  in  note  i,  p.  726);  Morrison  v.  Mass.  503,  507. 
Mullin,  34  Pa.  St.  12,  quoted  above.  4.  See  I,  i,  note  2,  p.  668. 

2.  "What  is  a  reasonable  time  is  not  For  the  statutory  provisions  in  Ala- 
always  easily  defined,  but  as  diligence  bama,  New  York  and  Tennessee  see 
is  required  of  the  trustee  he  certainly  note  i,  p.  726. 

should  have  taken  the  steps  essential  to  Oliio. — In  Keithler  v.  Foster,  22  Ohio 

the  bringing  of  the  suit  within  the  Stat-  St.  27,  it    is   held,  that  if  the  plain- 

utory  period  fixed  for  the  bringing  of  tiff    does    not    perfect    his    right    of 

such  actions.    There  is  as  much  reason  action  earlier  he  will  not  lose  it.  but 

for    an    early    commencement  of  the  will  be  presumed  to  have  perfected  it 

initiatory  proceedings  as  there  is  for  the  at  the  expiration  of  the  statutory  term 
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the  term  of  the  statute,  and  that  having  himself  by  fraud  made 
the  statute  run  in  his  own  favor  he  cannot  take  advantage  of  it. 
When  the  question  arises  at  common  law  it  has  been  held  that 
the  term  set  by  the  statute  of  limitations  is  absolute,  and  that 
the  operation  of  the  statute  cannot  be  delayed  except  by  ex- 
press statutory  provisions.*  Such  provisions  are  incorporated 
in  the  statutes  of  many  States,*  but  even  in  their  absence  there 
is  a  general  tendency  to  hold  that  since  the  statutes  of  limita- 
tion were  designed  to  suppress  fraud,  they  should  not  be  so  con- 
strued as  to  encourage  fraud  if  they  admit  of  any  other  reason- 
able interpretation,  and  that  cases  of  fraud  may  be  considered  an 

after  the  right  to  perfect  it  was  com-  for.relief  on  the  ground  of  fraud,  which 

plete,  and  from   that  time  the  statute  were    origtnailjr     cognizable    only   in 

will  run.  courts  of  equity. 

1.  A  leading  case  is  Troup  v.  Smith,  In  Maryland  and  Mississippi  the 
20  Johns.  Rep.  (N.  Y.)  33,  adversely  statute  Is  expressly  made  to  run  from 
cribcised  by  Story,  J.,  in  Sherwood  v,  the  time  when  the  fraud  is,  or,  with 
Sutton,  5  Mason  (U.  S.)  149.  In  Troup  reasonable  diligence,  might  have  been 
V,  Smith,  the  action  was  in  assumpsit  discovered. 

for  negligence  in  the  performance  of       Mlitake. — In  California,  Idaho,  Iowa, 

work,  and  it  was  held  that  the  plea  of  Kentuckr,     Montana,     New     Mexico, 

the  statute  of  limitations  could  not  be  North  Carolina  and  Oregon,  the  stat- 

answered  by  showing  that  the  defend-  utes  apply  to  actions  for  relief  on  the 

ant  had  concealed  the  badness  of  the  ground  of  fraud  or  mistake, 
work  so    that   it  was  not  discovered        An7  Improper  Act. — In  Missouri  the 

within  six  years.     This  case  was  fol-  statute  reads  (§3244):  ^*If  any  person, 

lowed   in   Leonard  v.  Pitney,  5  Wend,  by  absconding  or  concealing  himself  or 

(N.  Y.)  30;  Allen  v.  Mille^^  17  Wend,  by  any  other  improper  act,  prevent  the 

(N.  Y.)  202;   and   Humbert  v.  Trinity  commencement  of  an  action,  such  ac- 

Church,    24   Wend.   (N.   Y.)    587,  in  tion  ma}'    be   commenced  within  the 

which   CowEN,  J.,  says,  at  page  610:  time  herein  limited  after  the  commence- 

'*There  is  no  case  either  in  England  or  ment  of  such  action  shall  have  ceased 

this  State  wherein  fraud  has  been  re-  to  be  so  prevented."    Plaintiif  was  in- 

ceived  as  an  answer  to  any  statute  of  jured  by  the  defendant  railroad.    The 

limitation,  when  the  statute  was  inter-  defendant's    phvsician,  who    had  also 

posed  against  a  mere  legal  claim."  acted  as  physician  for  the  plaintiff,  told 

For  other  cases  making  the  exception  him  falsely  that  his  chief  complaints 

purely  equitable  and  reusing  to  apply  were  the  results  of  a  pre-existing  dis- 

it  at  law,  see  II,  3,  note  4,  p.  680.  ease.     Held^  that  these  fraudulent  mis- 

2.  In  Connecticut,  Georgia,  Indiana,  representations  as  to  the  extent  of  his 
Illinois,  Maine,  Maryland,  Massachu-  injury  did  not  constitute  such  improper 
-setts,  Michigan  and  Mississippi,  there  acts  as  would  make  the  statute  of  limita- 
are  express  provisions  that  where  the  tions  run  only  from  the  time  when  the 
cause  of  action  arises  from  fraud  or  is  fraud  was  discovered.  Chamberlain  v, 
fraudulently  concealed,  the  statute  runs  Chicago  etc.  R.  Co.,  27  Fed.  Rep. 
■only  from   the  discovery  of  the  fraud.  (Mo.)  181. 

See  also  New   Mexico,  Virginia  and  In  Virginia  and   West  Virginia  the 

West  Virginia.     Compare  New  York  statute  reads,  "or  by  any  other  indirect 

Code  Civ.  Proc.,  §  410.  ways  or  means  obstruct  the  prosecution 

In  Alabama,  Arizona,  California,  of  such  right.'' 
Colorado  {bills  for  relieOt  Florida,  Limit  After  Diioorery,  etc. — In  Ala- 
Idaho,  Iowa,  Kansas,  Kentucky,  Min-  bama  a  plaintiff  must  have  one  year 
nesota,  Missouri,  Montana,  Nebraska,  after  the  discovery  of  fraud  in  which  to 
Nevada,  New  Mexico,  Ohio,  Utah  and  sue;  in  Michigan  two  years.  In  Colo- 
Wyoming,  the  statutes  read,  "In  an  ac-  rado  he  must  sue  within  three  years 
tion  for  relief  on  the  ground  of  fraud,"  after  discovery  of  the  fraud;  in  Illinois 
etc.;  and  in  Dakota,  New  York,  North  within  five  years.  In  Missouri  the  dis- 
Carolina,  South  Carolina  and  Wiscon-  covery  must  be  within  ten  years,  and 
sin,  the  statutes  apply  only  to  actions  in  Kentucky  the  action  must  be  within 
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implied  exception  to  the  statute.*  It  is  well  to  remember  that 
the  fraud  in  question  is  not  that  which  gives  but  that  which  con- 
ceals a  cause  of  action,  as  is  well  pointed  out  in  the  leading  case 
of  Gibbs  V.  Guild,  9  Q.  B.  D.  59  (1882),*  which  reviews  all  the 
English  authorities  and  holds  that  even  since  the  Judicature 
act  of  1873,  "  by  which  common  law  and  equity,  in  a  certain 
sense,  were  both  abolished,"  a  fraudulent  concealment  of  a 
cause  of  action  will  delay  the  operation  of  the  statute. 

Constructive  fraud  is  not  sufficient,*  but  there  must  be  actual 
fraud  involving  moral  turpitude,*  and  it  is  further  held  at  law, 
though  not,  perhaps,  in  equity,*  that  the  fraud  must  be  produced 
by  affirmative  acts,  and  that  mere  silence  or  concealment  will  not 
check  the  operation  of  the  statute.*  Neither  concealment  with- 
out fraud  nor  fraud  without  concealment  is  sufficient.'' 

ten  years,  and  is  then  barred  whether  pare  Ragland  v,  Owen,  84  Va.  227. 
the  frayd  is  discovered  or  not.  PhiUips  9.  Qiioted  at  II,  3,  note  3,  p.  681. 
XK  Shipp,  81  Ky.  436;  Fritschler  v.  The  court  cites  Booth  v.  Lord  War- 
Koehler,  83  Ky.  78.  rington,  4  Bro.  P.  C.  163,  as  conclusive 
1.  That  the  weight  of  authority  is  that  in  equity  fraud  will  keep  the  stat- 
now  in  favor  of  applying  the  rule  as  to  ute  from  running;  and  Hunter  v.  Gib- 
fraud  to  suits  at  law  as  well  as  in  bons,  i  H.  &  N.  459,  and  Imp.  Gas 
equity,  see  especially  Bailey  v.  Glover,  Co.  v.  London  Gas  Co.,  10  Ex.  39,  to 
21  Wall.  (U.  S.)  342,  347-9,  quoted  at  the  effect  that  at  common  law  fraud 
II,  3,  note  4,  p.  680,  and  other  cases  cited  will  not  keep  the  statute  from  run- 
in   that  note.    See  also  Sherwood  v.  ning. 


rately  reviewed.    The  rule  is  applied  Raiford,  68  Ga.  201. 

also  in  the  following  cases,  but  to  de-  4.  Downs  v,  Harris,  75  Ga.  834;  but 

termine  the  value  of  the  decisions  out-  compare    Carlton    v.   Southern    Mut. 

side  of  their  own  jurisdiction  reference  Ins.  Co.,  72  Ga.  371,  ^05.  For  instances 

should  be  made  to  the  table  of  statutory  of  circumstances  held '  insufficient,  see 

provisions  in  note  2,  p.  728;   Stidham  Ryal  v,  Morris,  68  Ga.  834;  Rouse  v. 

V.    Sims,    74    Ga.    187;    Raymond    v.  Southard,  39  Me.  404;  Walker  v.  Soule, 

Simonson,  4  Blackf.  (Ind.)  85;  Gerrish  138  Mass.   570;  Nudd  v,   Hamblin,  8 

i;.Seaton,73lowai5;Clewst;.Traer,57  Allen    (Mass.)    130;    Rice  v,  Burt,  4 

Iowa  459i  Perry  v.  Wade,  31  Kan.  428;  Cush.  (Mass.)  208;  Fleming  v,  Culbert, 

Duffitt  \k  Tuhon,  28  Kan.  292 ;  Fritschler  46  Pa.  St.  498. 

V.  Koehler,  83  Ky.  78;  Bovy  v.  Knox,  5.  See  II,  3,  note  i,p.683. 

j8  La.  An.  379;*Deake  v.  Appellant,  6.  Churchman    v,  Indianapolis,   1 10 


V.  Carpenter,  39  Minn.  115;  Hughes  r.  601;    Perry    v.   Wade,    31    Kan.  428; 

Littrell,  7s  Mo.  573;  Rogers  v.  Brown,  Brown    v,  Edes,  37   Me.  318;  Deake 

61  Mo.  1^7;   Parker  v,  Kuhn,  21  Neb.  v.   Appellant,   80   Me.  50;    Sankey  v. 

413;   Bowman  v.  Sanborn,   18  N.  H.  McEUvey,   104  Pa.  St.   264;    Bank  of 

205;    Douglas    V,    Elkins,    28    N.    H.  Tenn.  v.  Hill,  10  Humph.  (Tenn.)  176; 

26;    Decker  v.   Decker,    108    N.    Y.  Connoly  v.  Hammond,  58Tex.  11. 
128  (see  also  King  v.  Mackellar,  109        Where  there  is  a  fiduciary  relation, 

N.  Y.  215);  Bank  v.  Mclntire,  40  Ohio  or  one  of  confidence  and  trust,  an  omis- 

St.  528;    Hughes  V.  First  Nat.   Bank,  sion  to  disclose  what  it  is  the  peculiar 

1 10  Pa.  St.  ^28;   Sankey  v.  McElvey,  duty  of  the  defendant  to  disclose  is  a 

104  Pa.  St.  265;  McSween  v,  McCown,  fraudulent     concealment.      Kelley    v, 

23  S.  Car.  342;  Richardson  v,  Mounce,  Nealley,  76  Me.  71;  Mfrs.  Nat.  Bank  v, 

19    S.  Car.  A77;   Calhoun    v.    Burton,  Perry,   144  Mass.  313;   Atlantic   Nat. 

64  Tex.  510;  Ney  v.  Rothe,  61  Tex.  374;  Bank  r.  Harris,  118  Mass.  147. 
Brown  v.  Brown,  61  Tex.  45.    Com-       T.  Fraud  without  concealment ;  State 
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The  statute  begins  to  run  from  the  discovery  of  the  fraud,^ 
or  rather  from  the  time  when  the  fraud  might,  with  ordinary  dili- 
gence, have  been  discovered.* 

Ignorance  or  Mistake. — It  is  universally  held  that  mere  igno- 
rance of  his  rights  on  the  part  of  the  plaintiff,  without  any  fraud 
by  the  defendant,  will  not  toll  the  statute,*  but,  in  regard  to  mis- 

V.  Furlong,  60  Miss.  839.    Concealment    Blankman,    29    Cal.    19;  Fritschler  v. 


without  fraud;   Taylor  v,  Robinson,  69  Koehler,  83  Ky.  78;  Wear  v.  Skinner, 

Ala.  269;  Printup  v.  Alexander,  69  Ga.  4,6  Md.  257;  Commrs.  of  Mower  Co.  v. 

553;    Pernr    v.  Wade,    31    Kan.    428;  Smith,   22  Minn.  97;  Parker  v,  Kuhn, 

Given  v,  whitmore,  73  Me.  374;  Free-  21    Neb.  413    (discussion   and   cases); 

holders  v,  Veghte,  44  N.  J.  L.  509.  Welton   v.   Merrick  Co.,   16  Neb.  83; 

1.  Stidham  v.  Sims,  74  Ga.  187;  Ney  v.  Rothe,  61  Tex.  374;  Calhoun  v. 
Bescher  v.  Paulus,  58  Ind.  271;  Ger-  Burton,  64  Tex.  510;  Connoly  v.  Ham- 
rish  V.  Seaton,  73  Iowa  15;  Clews  v.  mond,  58  Tex.  11.  Compare 'M.wrbour^ 
Traer,  57  Iowa  459;  Perry  v.  Wade,  31  v,  McCormick,  23  Kan.  24;  and  see 
Kan.  420;  Perry  v.  Smith,  31  Kan.  426;  also  Mayne  v.  Griswold,  9  N.  Y.  Legal 
Kelley  v,  Nealley,  76  Me.  71;  Mfrs.  Observer  25;  and  Bertine  ir.  Varian,  i 
Nat.  Bank  v.  Perry,  144  Mass.  313;  Edw.  Ch.  (N.  Y.)  343,  where  the  same 
Hughes  V,  Littrell,  75  Mo.  C73;  Decker  limitation  is  applied  in  equity.  See  II, 
V.  Decker,  108  N.  Y.  128;  Bank  v,  3,  note  i,  p.  682,  as  to  what  constitutes 
Mclntire,  40  Ohio  St.  528;   Hughes  v.  discovery. 

Fh-st  Nat.  Bank,  no  Pa.  St.  428;  Mc-        In   Clews  v,  Traer,  57    Iowa  459,  it 

Sween  v,  McCoun,    23    S.  Car.  342;  is  said  that  a  party  is  not  required  to 

Brown  v.  Brown,  61  Tex.  45.  show  diligent  efforts  to  fix  fraud  on  a 

If  the  plaintiff  denies  discovery  of  the  person  where  he  did  not  know  that  the 

fraud  the  burden  of  proving  knowledge  person   had  any  connection  with  the 

is  held  to  be  on  the  plaintiff  in  Fritsch-  business. 

ler  V.  Koehler,  83  Ky.  78;   and  on  the        In  Bovy  v,  Knox,  38  La.   An.  379, 

defendant,  in   Richardson  v.  Mounce,  where  the  plaintiff  was  notified  of  the 

19  S.  Car.  478.  fraud  by  a  written  paper,  but  refused  to 

The  statute  runs  from  the  discovery  believe  or  even  read  it,  it  was  held  con- 

of  a  fraud  only  when  a  right  of  action  structive  notice. 

also   then   exists.    Suber  v.  Chandler,        In  Sankey  v,  McElevey,  104  Pa.  St. 

18  S.  Car.  526.  265,  it  is   keld^   that  the   statute   runs 

Raeord  of  Deed  GonstmotlTe  Kotloe. —  from  knowledge  or  means  of  knowl- 

Laird  t;.  Kilbourne,  70  Iowa  83;  Hughes  edge,    but    in    Hughes    v.    First  Nat. 

V,    Littrell,    7<;    Mo.    573;    Rogers    v.  Bank,  no  Pa.  St.  438,  where  a  bank 

Brown,    61    Mo.    187.     See,   however,  depositor  was  kept  in  ignorance  of  a  con- 

Dufiitt  V,  Tuhan,  28  Kan.  292,  holding  version  of  his  funds  by  fraudulent  rep- 

that  in  such  cases  there  can  be  no  con-  resentations  of  the  cashier,  it  was  held 

structive  discovery,  and  that  recording  that  the  law  will  not  presume  notice 

a  deed   by  an    agent  or  tenant  is  not  from  "circumstances  of  suspicion  calcu> 

notice  to  the  principal  or  landlord.  lated  to  alarm  a  prudent  man." 

Frand  Following  Fraud. — After  fraud        8.  Underbill  v.  Mobile  Fire  Ins.  Co., 

has  been  discovered,  and  the  statute  is  67   Ala.  45;   Conner  v,  Goodman,  104 

set  in  motion,  subsequent  fresh  deceit  111.  365;  Adams  v,  Ipswich,  116  Mass. 

or  undue  influence  which  causes  the  570;   Mast   v,  £aston«  33   Minn.   161; 

plaintiff  to  discontinue  his  action  can-  Cock    v.   Van    Etten,  12    Minn.  431; 

not  postpone    the    bar  of   the  statute.  Moore  v.  Granby  Mining  Co.,  80  mo. 

Piper  V,  Hoard,  107  N.  Y.  67.  86;  Froley  v.  Jones,  52  Mo.  64;   Wells 

2.  None  of  the  cases  in  the  preceding  v.  Halpin,  59  Mo.  92;  Weiton  v.  Mer- 
note  contradict  the  limitation  in  the  rick  Co.,  16  Neb.  83;  Ossipee  v.  Grant, 
text.  It  is  expressly  incorporated  in  59  N.  H.  70;  Williams  v,  Pomeroy  Coal 
the  statutes  of  Maryland  and  Missis-  cTo.,  37  Ohio  St.  583,  589;  Ramsey  v, 
sippi,  and  even  where  the  statute  Qulllen,  5  Lea  (Tenn.)'  184;  Bickle  v, 
by  its  terms  runs  from  the  discovery  Chrisman,  76  Va.  678. 

of  the  fraud  it  is  generally  interpreted        Where  a  deed  lacks  certain  statutory 

to  mean  from  its  discovery  or  discov-  requirements  the   grantee*s  ignorance 

erability  by  proper  diligence.    Boyd  v.  does  not  prevent  the  statute  from  run- 
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take,  there  are  statutory  provisions  in  several  States  under  which 
the  rule  as  to  fraud  applies  to  mistakes  also,  and  the  statute  of 
limitations  does  not  begin  to  run  until  the  mistake  is  dis- 
covered.^ 

4.  How  Lone;  It  Etms— (5/a/«/^j  of  Different  States).— The 
special  periods  of  limitation  prescribed  for  each  cause  of  action 
not  only  differ  in  each  State  of  the  Union,  but  differ  also  from 
year  to  year  in  the  separate  States,  so  that  any  synopsis  or  colla- 
tion  of  them  rapidly  becomes  itself  too  stale  to  be  safely  relied 
upon.*  The  general  principles  pertaining  to  statutes  of  limita- 
tion, of  course,  have  some  uniformity  and  permanence,  but,  as 
in  divorce  and  other  statutory  subjects,  there  are  many  matters 
in  which  each  practitioner  must  consult  the  statutes  of  his  own 
State.  This  he  can  easily  do,  unless  he  is  absolutely  without 
resources,  and  no  careful  attorney  can  afford  to  do  otherwise.* 

It  should  be  borne  in  mind  that  the  doctrine  of  presumption 
of  payment  is  independent  of  the  statutes  of  limitation,  and 
may  occasionally  bar  a  debt,  although  the  tenn  of  the  statute  haa 
not  yet  run.* 

5.  What  Poftpones  or  intanpts  Its  Bunning — (a)  As  A  General 
Rule,  When  the  Statute  Is  Once  in  Motion,  Nothing 

Can  Interrupt  It. — That  nothing  can  ever  interrupt  the  run- 
ning of  statutes  of  limitation  is  a  fundamental  principle  which  ia 
continually  stated  in  the  courts  and  in  the  text  books  without 
any  qualification,  yet  it  should  always  be  borne  in  mind  that  in 
most  of  the  States  there  are  certain  statutory  exceptions,  such  as 
the  absence  from  the  State  of  the  defendant,  which  can  inter- 
ning against  him.  Furlong  v.  Stone,  12  to  give  a  compend,  or  even  an  analvsis 
R.  I.  437.  of  the  different  statutes  of  the  several 

When  a  building  is  set  on  fire  the  States.  Nor,  indeed,  would  such  an 
statute  runs  from  the  time  of  the  injury,  anal;  ois  be  of  much  service,  as,  from 
not  from  the  discovery  of  the  doer,  frer  .ent  revision,  changes  and  modiii- 
Gale  v»  McDaniel,  72  Cal.  334.  ca'  .ons,  what  is  the  law  today  might 

1.  There  are  such  provisions  in  the  rot  be  the  law  tomorrow,  and  it  could 
statutes  of  California,  Idaho,  Iowa,  not  be  referred  to,  therefore,  as  a  reliable 
Kentucky,  Montana,  New  Mexico,  index  of  the  law  in  any  particular 
North  Carolina  and  Oregon.  Manatc  State."  Bouv.  Law  Diet.,  Limitations, 
V.  Starr,  72  Iowa  677;  Wilder  v,  Secor,     J  88. 

72  Iowa  161;  Bradford  v.  McCormlck,  8.  The  statutes  of  limitation  of  the 
71  Iowa  129.  several  States  are  given  in  full  in  the 

See  also  Harold  v.  Weaver,  72  Ala.    appendix  in  each  edition  of  Angell  on 
(73)   Biggs  ^*  Lexington  etc.  R.  Co.,  79    Limitations  (6th  ed.  1876),  and  also  in 


373;   «>gl 
Ky.  470; 


.  470;   Massie   v.   Heiskell,  80  Va.  Wood  on  Limitations  (1883).   See  also 

789.     In  Harold   v.   Weaver,    72  Ala.  Stimson's     American     Statute     Law, 

373)  title  was  attacked  afler  over  twenty  which  collates  the  various  statutes  in 

years,  and   the  owner  was  allowed  to  detail.      Hubbell's     Legal     Directory 

correct  a  mistake  in  his  deed,  which  summarizes  the  statutes  roughly.  None 

had  only  recently  come  to  his  knowl-  of  the  text  books  on  limitations  under- 

edge.  take    to    make    any    synopsis    of   the 

In  loxva^  the  statute  applies  to  "ac-  periods  of  limitation  prescribed  for  dif- 

tions  for  relief  on  the  ground  of  fraud  ferent  causes  of  action  in  the  different 

or  mistake,  and  actions  for  trespass  to  States, 
property."  4.  Bean  v,  Tonnele,  94  N.  Y.  381, 

9.  **It  would  be  wholly  impracticable  and  the  cases  in  I,  2,  note  3,  p.  670. 
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rupt  the  operation  of  the  statute  as  well  as  postpone  it,  and 
that  there  may  even  be  certain  exceptions  by  necessity  [5,  (^),] 
such  as  civil  war,  which  will  stop  the  statute  in  its  course.  It 
should  also  be  remembered  that  it  has  been  held  that  the  com- 
mon law  presumption  of  payment,  unlike  the  statutes  of  limita- 
tion, can  be  interrupted  in  its  course  by  intervening  disabilities.^ 
Ordinarily,  however,  it  is  a  well  settled  and  undisputed  rule  that 
when  a  statute  of  limitations  has  begun  to  run,  no  subsequently 
accruing  disability  can  affect  it.^ 

(i)  To  Toll  Hie  Statute  a  Disability  Must  Have  Existed  When 
the  Cause  of  Action  Accrued —  One  Disability  Cannot  be 
Tacked  to  Another. — These  two  rules,  together  with  the 
preliminary  one  that  when  the  statute  is  once  in  motion  nothing 
interrupts  it,  are  merely  different  forms  of  statement  of  a  single 
principle,  already  stated,  that  after  the  statute  is  under  way  no 
subsequently  accruing  disability  can  in  any  way  affect  it.*  It  is 
generally  conceded  that  if  this  were  not  so,  the  bar  of  the  statute 

1.  Thorpe  v.  Corwin,  i  Spencer  (N.  ture);  Dowell  v.  Tucker,  46  Ark.  43S 
J.)  311;  Bailev  v,  Tackson,  16  Johns,  (infancy);  McLeran  v.  Benton,  73  Cal. 
(N.  Y.)  210.  See,  however,  Harrison  329  (infancy);  Bunce  v,  Wolcott,  2 
V.  Heflin,  54  Ala.  552,  563;  Shubrick  v.  Conn.  27  (discussion);  Rogers  v.  Hill- 
Adams,  2*0  S.  Car.  49,  53-4,  contra,  house,  3  Conn.  398  (coverture);  Gris- 
See  also,  as  to  infants,  Woodstock  wold  7^  Butler,  3  Conn.  227  (infan^*); 
Iron  Co.  V.  Roberts,  87  Ala.  436.  Doyle    v.    Wade,   23   Fla.  90   (18S7); 

2.  See  the  following  note.  Wade  v,  Doyle,  17  Fla.  522;  Pender- 
8.  Thatcumulativedisabilitiesarenot    ^rast  v,  Fol^,  8  Ga.   i;   Willborn  v. 

allowed  is  another  statement  of  the  same  Weaver,  1763.267  (infancy  plus  cov- 
principle.  The  cases  present  the  rule  erture);  Scott  v.  Haddock,  11  Ga.  258 
now  in  one  form,  now  in  another;  but,  (infancy  plus  coverture);  compare^ 
whatever  the  form,  the  underlying  prin-  however,  Everett  v,  Whitfield,  27  Ga. 
ciple  is  identical,  and  the  numerous  133,  159,  apparently  contra;  Bonner  v. 
cases  can  best  be  collected  in  a  single  Stoughton,  122  111.  536  (1887);  Keil  v, 
note.  In  the  following  cases,  where  but  Healey,  84  111.  104  (coverture);  Fritz  v. 
one  disability  is  indicated,  the  case  Joiner,  ^4  111.  loi  (infancy  plus  cover- 
holds  that  it' must  have  existed  when  ture);  Walker  v.  Hill,  iii  Ind.  223  (in- 
the  cause  of  action  accrued;  where  two  fancy  plus  coverture);  White  v.  Claw- 
or  more  disabilities  are  indicated  the  son,  70  Ind.  188  (infancy  plus  cover- 
case  holds  that  the  latter,  if  subsequent  ture);  Knippenberg  v,  Morris,  80  Ind. 
to  the  cause  of  action,  cannot  affect  the  ^40;  Kistler  v,  Hereth,  75  Ind.  177; 
statute  and  cannot  be  tacked  to  the  Hull  v,  Deatly,  7  Bush  (Ky.)  607 
former.  McDonald  v.  Hovey,  110  U.  (death);  Clark  v.  Frail,  i  Mete.  (Ky.) 
S.  619  (imprisonment;  discussion  and  35  (insanity  plus  insanity);  Mitchell  r. 
cases);  Mercer  v.  Selden,  i  How.  (U.  Berry,  i  ^letc.  (Ky.)  602  (infancy  plus 
S.)  37»  51  (infancy  plus  coverture);  coverture  plus  coverture);  Martin  v, 
Walden  v,  Gratz,  i  Wheat.  (U.  S.)  Letty,  18  B.  Mon.  (Ky.)  573  (infancy 
292;  Hogan  V,  Kurtz,  94  U.  S.  773  plus  coverture);  Marion  v.  Tetsworth, 
(coverture);  Thorp  r.  Raymond,  16  12  B.  Mon.  (Ky.)  582  (infancy  plus  co v- 
How.  (U.S.)  247;  Harris  V.  McGovern,  erture);  Clark  v,  Jones,  16  n.  Mon. 
2  Sawy.  (U.  S.)  515;  Den  ex  dem,  (Ky.)  121  (infancy  plus  coverture); 
Roberts  v.  Moore,  3  Wall. Jr.  (U.S.)  Duckett  v.  Crider,  11  B.  Mon.  (Ky.) 
292;  Lewis  V.Marshall,  5  ret.  (U.  S.)  188  (infancy  plus  coverture);  Riggs  v, 
469  (infancy);  Baker  v.  Barcliit,  76  Dooley,  7  tii.  Mon.  (Ky.)  236  (imancy 
A(a.  414;  Daniel  v.  Day,  51  Ala.  431  plus  coverture);  Findley  v. ratterson,  2 
(death);  Johnson  v.  Wren,  3  Stew.  B.  Mon.  (Ky.)  76  (infancy  plus  cover- 
(Ala.)  172  (death);  Meeks  v.  v assault,  ture);  Downing  v.  Ford,  9  Dana  (Ky.) 
I  Ark.  364  (death);  Millington  v.  391  (coverture  plus  coverture);  Ken- 
"ill,  47  Ark.  301  (infancy  plus  cover-  dall  v.  Slaughter,  i  A.  K.  Marsh.  (Ky.) 
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375    (coverture    plus  infancy);    Beau-  Watts  (Pa.)  j88;  Clarke  v.  Cross,  2  R. 

champ    V.    Mudd,    2   Bibb    (Ky.)   537  1. 440;  Shubrick  v,  Adams,  20  S.  Car, 

(death);   Butler  v.  Howe,   13  Me.  397  49;   Starke  i/.  Starke,  3  Rich.  (S.  Car.) 

(infancy     plus     coverture);     compare  438  (infancy  plus  coverture);   Nicks  v, 

Trafton  v.  Hill,  80  Me.  503  (i888,  in-  Martindale,    i    Harp.    (S.    Car.)    133 

solvency),  contra  by  statute;   Ruff  v,  (death);  Faysoux  v.  Prather,  i  Nott  & 

Bull,  7  H.&J.(Md.)  I4(death);  Dugan  M.     (S.    Car.)    297    (infancy;  cases); 

V.  Gittihgs,   3  Gill  (Md.)   138  (infancy  Adamson   v.   Smith,  2  Mill   (S.  Car.) 

plus  coverture);  AUis  v.  Morse,  2  Allen  Const.  269  (insanity);  Fewell  v.Collinf^, 

(Mass.)  306  (insanity);  Eager  v.  Com.,  3  Brev.  (S.  Car.)  286  (infancy  plus  cov- 

4   Mass.  182  (infancy  plus  coverture);  erture);  McDonald  v,   Johns,  4  Yerg. 

North  r.  James,  61  Miss.   761  (infancy  (Tenn.)   2f;8   (infancy   plus  coverture); 

and  coverture  plus  death);   Tippin  v.  Alvis  v,  Oglesby,  87  Tenn.  172;  cotn- 

Coleman,    61    Miss.    ci6    (coverture);  pare^  however,  Wilson   v.   Kilcannon, 

Watts  V,  Gunn,  5^  Miss.  502  (infancy  ±  Hayw.  (Tenn.)  182;  Parish  v.  Alston, 

plus  coverture);  Hodges  v.  Darden,  51  05  Tex.  194   (infancy  plus  coverture); 

Miss.   199   (coverture);    Bvrd  v.  Byrd,  (Jrimes  v.   Watkins,   59  Tex.  133  (in- 

28    Miss.    144    (death);    Stevenson   v.  fancy);   Grigsby  v.  Peck,  57  Tex.  142, 

McReary,   12   S.   &   M.  (20   Miss.)  9;  145  (infancy  plus  coverture);  Becton  t;. 

McCoy  V.  Nichols,  4  How.  (Miss.)  31  Alexander,  27    Tex.  659    (coverture); 

(death) ;  Campbell  v,  Laclede  Gas  Co.,  McDonald   v,   McGuires,  8  Tex.  361 

84  Mo.  352   (affirmed,  119   U.  S.  445)  (coverture  plus  coverture);   Tyson   v, 

(coverture  plus  infancy);  Cunningham  Britton,  6  Tex.  222  (death);   Cole  v. 

v.  Snow,  82  Mo.  587  (mfancy);   Parish  Runnels,  6  Tex.  272   (death);   Chevail- 

t;. Cook,  78  Mo.  212  (infancy  plus  cov-  liert;.  Durst,  6  Tex.  239  (death);   Mc- 

erture);  Rogers  v.  Brown,  61  Mo.  187  Farland  v.  Stone,    17  Vt.  165  (infancy 

(infancy);  Billon  v.  Larimore,  37  Mo.  plus  coverture);  Blackwell  v.  Bragg,  78 

J75  (infancy  plus  coverture);  Smith  v.  Va.  529  (infancy  plus  coverture);  Par- 

Newbv,  13  Mo.  159;  Den  v,  Richards,  sons  v,  McCracken,  9  Leigh  (Va.)  495 

i^  N.J.  L.  347  (discussion);  DeKay  v.  (infancy  plus    coverture);    Hudson   v, 

Darrah,  2  Green  (N.J.)  L. 288  (death;  Hudson,   6  Munf.   (Va.)   352  (death); 

discussion    and    cases);    Pinckney    v,  Fitzhugh    v.    Anderson,    2    H.  &   M. 

Burrage,  31  N.J.L.  21;  Piper  v.  Hoard,  (Va.)  289;  Jones  v.  Lemon,  26  W.  Va. 

107  N.  Y. 67  (fraud  plus  fraud);  Demar-  629,  635;  Wilsons  v.  Harper,  25  W.  Va. 

est  V.  Wynkoop,  3  Johns.  Ch.  (N.  Y.)  179  (infancy);    Handy  v.  Smith,  30  W. 

120  (discussion  and  cases  by  C  H.Kent;  Va.  195  (death);   Swearingen  v.  Rob- 

iniancy    plus  coverture);    Jackson    v,  ertson,  30  Wis.  462  (infancy). 
Wheat,  18  Johns.  (N.  Y.)  40;  Jackson        Stowefl    v,    Zouch,    Plowd.    353  a; 

V.Johnson,  5  Cow.  (N.  Y.)  74;   Brad-  Doe  t;.  Tones,    4    T.   R.  300;    Doe  v. 

street  v.  Clarke,  12  Wend.  (N.  Y.)  602,  Jesson,  o  East  80;  Hickman  v.  Walker, 

676   (infancy  plus  coverture);  Peck  v,  Willes  Rep.  27,  and  cases. 
Randall,  i  Johns.  (N.  Y.)   16c;   Oliver        '*The    course    of  decisions,  both    in 

V.  Pullam,  24  Fed.  Rep.  127  (insanity);  England  and  in  this  country,  has  estab- 

Pearce  v.  House,  Taylor's  Term  Rep.  lished  the  rule  beyond  doubt  that  when 

(N.    Car.)    30s;     Battle's  ed.    p.    722  the  statute  has  commenced  running  it 

(infancy);   liLilllan  v.  Watt,  3  Murph.  luns  over  all   subsequent     disabilities 

(N.  Car.)  167;  but  see  Davis  v.  Cooke,  and    intermediate    acts    and    events.'' 

3    Hawks    (N.    Car.)    608;    Hinde  v.  DeKay  v.  Darrah,  2  Green  (N.J.)  L. 

Whiting,  31    Ohio   St.   5^1    (infancy);  280,294. 

Cozzens  v,   Farnan,   30  Ohio    St.  491        **Some  or  one  of  the  disabilities  men- 

(infancy  plus  coverture);   Granger  v,  tioned  in  the  proviso  must  exist  at  the 

Granger,  o  Ohio  35  (death);  Northrop  time  the  action  accrues  in  order  to  pre- 

V,  Marquam,  16  Oreg.  163;   Douglas  v.  vent    the    statute    from  running;   and 

Irvine,     126    Pa.    St.    643     (infancy);  after  it  has  once  commenced  to  run  no 

Keyser's    Appeal,     124     Pa.     St.    80;  subsequent  disability  will  interrupt  it.** 

Arnole's  Appeal,  115  Pa.  St.  ^56  (death  Mr.  Justice  Bradley,    in   McDon- 

plus  coverture);  Hollinshead  s  Appeal,  aid  v.  Hovey,  no  U.  S.  619. 
103  Pa.  St.  158  (fraud   plus   infancy);        "I  confess  I  never  heard  it  doubted 

Marsteller  v,  Marsteller,  93  Pa.  St.  350  till  the  discussion  of  this  case  whether, 

(discussion  and  cases);  Lynch  v.  Cox,  when  any  of  the  statutes  of  limitations 

23  Pa.  St,  265  (coverture  and  absence);  had  begun  to  run,  a  subsequent  dlsabil- 

Carlisle  v.  Stiller,  1  P.  &  W.  (Pa.)  6  ity  would  stop  their  running."    Lord 

(coverture);    Rankin    v.  Tenbrook,  6  Ken  vox,  in  Doe  v.  Jones,  4  T.  R.  300. 

738 


fltatutai  of.  LI  MIT  A  TION  OF  A  CTIONS.       What 

might  be  postponed  interminably  by  successive  disabilities,  and 
the  purpose  of  the  statute  of  limitations  as  a  statute  of  repose 
might  be  subverted.* 

In  many  States  the  statutory  proviso  expressly  limits  the  ex- 
ception to  cases  of  disability  existing  when  the  cause  of  action 
accrues,  but  even  where  this  is  not  the  case,  it  is  held  that  the  in- 
tention of  the  statute  requires  such  a  construction.* 

Consequently,  if  a  man  dies,  even  a  day  after  his  cause  of  ac- 
tion accrues,  and  leaves  infant  heirs,  their  disability  does  not 
avail  them  though  it  continue  until  the  bar  of  the  statute  falls,' 
or,  in  case  of  personalty,  if  a  man  dies  intestate  after  his  cause 
of  action  has  accrued,  and  no  letters  of  administration  are  issued 
for  several  years,  the  want  of  anyone  to  sue  cannot  interrupt  the 
statute,  though  it  might  have  postponed  its  operation.^ 

(2j  One  Disability  Cannot  be  Tacked  to  Another. — This  principle 
has  just  been  treated  in  the  preceding  section.  The  rule  has 
been  so  often  stated,  in  the  more  general  form,  that  nothing 
stops  the  statute  when  it  is  once  started,  that  it  has  sometimes 
been  erroneously  held  that  if  a  person  is  under  a  disability  at 
the  time  when  his  cause  of  action  accrues,  so  that  the  statute  is 
not  then  set  in  motion,  one  disability  can  be  tacked  to  another 
and  the  statute  will  not  run  until  all  are  removed.*  The  correct 
rule,  however,  is  that  cumulative  disabilities  are  never  allowed, 
and  that  a  disability,  to  be  operative,  must  exist  when  the  cause 
of  action  accrues;  so  that,  for  instance,  if  a  woman  is  an  infant 
when  her  right  begins,  and  before  she  comes  of  age  marries,  be- 
comes insane  and  dies,  leaving  infant  heirs,  none  of  these  subse- 
quent disabilities  is  material.®     The  rule  pertains  only  to  inter- 

1.  *'If  disability  could  be  added  to  accrued,  note  3,  p.  741,  under  the  head- 
disability  claims  might  be  protracted  to     ing  infancy. 

an  indefinite  extent  of  time,  and  to  the  4.  See  the  cases  marked  {death)  in 

great    injury    and    oppression    of   the  note  3,  p.  73a* 

country.    According  to  an  expression  0.  Davis    v.   Cooke,   3    Hawks  (N. 

of  Lord  Eldon,  a  right  might  travel  Car.)   608;    Crozier.  v.  Gano,   i  Bibb 

through  minorities  for  two  centuries."  (KLy.)    359   (overruled    by   Duckett  v. 

Per  Ch.  Kent  in   Demarest  v.  Wyn-  Cnder,  11  B.Mon.  (Ky.  iSS);  Wilson  v, 

Jtoopt  3  Johns.  Ch.  (N.  Y.)  129,  139.  Kincannon,  4  Hayw.  (Tenn.)  182  (over- 

"It  avoids  the  intolerable  inconveni*  ruled  by  McDonald  v.  Johns,  4  Yerg. 

ence  of  accumulated   successive  disa-  (Tenn.)  258) ;  Eaton  v.  Sanford,  2  Day 

bilities,  which,    for    an     interminable  (Conn.)   523   (overruled   by  Bunce  xk 

period  might  subvert  titles  apparently  Wolcott,  2  Conn.  27.) 

well  established,  and  produce  the  most  In  Wood    on   Limitations,   §  6,  the 

ruinous  instability."   Bunce  v,  Wolcott,  statement  is  made  on  the  authority  oi 

2  Conn.  27,  36.     See  also  McDonald  v,  Bunce  v.  Wolcott,  2  Conn.  27,  that  *if  a 

Hovey,    no  U.   S.  619,  621,    and  the  female  not  of  age  when  title  to  land  by 

cases  generally  in  the  preceding  note.  descent  accrues    should    marry  before 

2.  McDonald  v,  Hovey,  no  U.  S.  she  become  of  age  she  would  be  with - 
619,  and  cases;  Bradstreet  v,  Clarke,  12  in  the  saving  operation  of  the  statute 
Wend.  (N.  Y.)  602;  White  v.  Latimer,  as  long  as  the  coverture  existed."  This 
12  Tex.  61.  doctrine  is  stated  in  Bunce  v.  Wolcott, 

8.  See  the  cases  marked  {infancy)  in  but    only   in  order  to  disapprove  and 

note  3,  p.  732.    See    further    for  cases  overrule  it. 

where   the  ancestor  also  was  under  a  6.  This  rule  is  well  illustrated  by  two 

disability  when   the    cause    of   action  striking  cases  decided  in  1858,  in  Ken- 
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vening  disabilities^  for  ''  it  is  an  acknowledged  rule  that  where 
there  are  two  or  more  coexisting  disabilities  in  the  same  person 
when  his  right  of  action  accrues,  he  is  not  obliged  to  act  until  the 
last  is  removed."  * 

{b)  Exceptions    Must    Ordinarily  be   Express. — "The 

exemptions  from  the  operation  of  statutes  of  limitation  usually 
accorded  to  infants  and  married  women  do  not  rest  upon  any 
general  doctrine  of  the  law  that  they  cannot  be  subjected  to  their 
action,  but  in  every  instance,  upon  express  language  in  those  stat- 
utes giving  them  time  after  majority,  or  after  cessation  of  cover- 
ture, to  assert  their  rights.'*  •  "  The  rule  is  well  settled  that  un- 
less there  is  an  express  saving  in  the  statute  no  person  will  come 
wfthin  its  exceptions,  and  the  limitations  will  operate  against 
persons  under  disability  as  well  as  against  others."  ^ 

tucky.    In    Clark    v.    Frail,    i    Mete.  See,  however,   Summerlin  v.  Cowles, 

(Ky.)  35,  the  plaintiff  was  insane  when  loi  N.  Car.  473. 

his  cause  of  action  accrued.     He  subse-  8.  From   the    opinion    in    Jones    v. 

quently    recovered    his    reason    for    a  Lemon,    26    W.   Va.  629,  635,    "The 

?eriod,  but  again  relapsed  into  insanity,  doctrine  of  an  inherent  equity  creating 
t  was  held  that  the  statute  was  set  m  an  exception  where  the  statute  creates 
motion  by  his  sanity,  and  that  his  re-  none  is  now  universally  exploded," 
lapse  could  not  affect  its  running.  In  Per  Ch.  Kent,  in  Demarest  v,  Wyn- 
Mitchell  v.  Berry,  i  Mete.  (Ky.)  602,  koop,  3  Johns. Ch.(N.Y.)  142.  "The  gen- 
two  of  the  plaintiffs  were  both  infants  eral  rule  is  that  the  langui^e  of  the  act 
and  covert  when  the  cause  of  action  must  prevail,  and  no  reasons  based  on 
accrued.  After  these  disabilities  ex-  apparent  inconvenience  or  hardship  can 
pired  one  married  again,  and  the  other  justify  a  departure  from  it."  Mr.  Jus- 
died,  leaving  infant  heirs.  It  was  held^  tice  Bradley,  in  Amy  v.  Watertown, 
that  neither  the  infancy  in  the  latter  No.  2, 130  U.  S.  320;  Mclver  v,  Ragan, 
case  nor  the  second  coverture  in  the  2  Wheat.  (U.  S.)  39;  Kendall  v.  United 
former  could  interrupt  the  operation  of  States,  107  U.  S.  123;  The  Sam  Slick, 
the  statute.  2  Curt.  (U.  S.)  480;  Mason  v.  Crosby, 
1.  Sims  V.  Everhardt,  102  U.  S.  300.  2  Ware  (U.  S.)  303  (poverty  of  plain- 
Where  there  are  such  coexisting  disa-  tiff  or  defendant);  Mewburn  v.  Bass, 
bilities  the  plaintiff  can  elect  from  them,  82  Ala.  622;  Harrison  v,  Harrison,  39 
and  "it  will  always  be  a  sufficient  an-  Ala.  489;  Howell  v.  Hair,  15  Ala.  194; 
swer  to  an  objector  to  such  an  election  Pryor  v,  Rybum,  16  Ark.  671 ;  Chicago 
to  say:  *the  disability  on  which  I  rely  is  etc.  R.  Co.  v,  Jenkins,  103  111.  588,  596; 
pointed  out  by  the  proviso.  It  existed  State  v,  Pasey,  82  Ind.  543  (infancy); 
at  the  time  my  rieht  or  title  accrued.  Miller  v.  Lesser,  71  Iowa  147;    In  re 

1  have  prosecuted  my  claim  within  Griffith,  35  Kan.  377  (imprisonment  of 
the  time  allowed  after  its  discontinu-  defendant);  Rowell  v,  Patteson,  76  Me. 
ance,  and  come  within  both  the  letter  196;  Wells  v.  Child,  la  Allen  (Mass.) 
and  spirit  of  the  law.'  "  Bunce  v.  Wol-  333;  Dozier  v.  Ellis,  28  Miss.  730;  Fair- 
cott,  2  Conn.  27;  Carter  v.  Cantrell,  16  banks  v,  I^ong,  91  Mo.  628,  636;  Baines 
Ark.  154;  Layton  v.  State,  4  Harr.  v.  Williams,  3  Ired.  (N.  Car.)  L.  481; 
(Del.)  8;  Scott  v.  Haddock,  11  Ga.  Bucklin  v.  Ford,  5  Barb.  (N.  Y.)  393; 
258;  Jordan  v,  Thornton,  7  Ga.  517;  Sacia  v,  De  Graff,  i  Cow.  (N.  Y.) 
Sims  v.  Bardoner,  86  Ind.  87,  96;  Mar-  356;  Favorite  v,  Booher,  17  Ohio  St. 
tin  V.  Letty,  18  B.  Mon.  (Ky.)  573;  ^4^;  Warfield  v.  Fox,  53  Pa.  St.  382; 
Butler  V.  Flowe,  13  Me.  397;  Dugan  v.  Bickle  v,  Chrisman,  76  Va.  678;  Jones 
Gittings,  3  Gill  (Md.)  138;  North  v.  v.  Lemon,  26  W.  Va.  629;  Kinsman  v, 
James,  61  Miss.  761;  Keeton  v.  Keeton,  Rouse,  17  Ch.  Div.  104;  Forster  v.  Pat- 
20  Mo.  530;   Robertson  v,  Wurdeman,  terson,  17  Ch.  Div.  132. 

2  Hill  (S.  Car.)  324;  Blackwell  v.  Elniioii  of  Serrloe. — A  remarkable 
Bragg,  78  Va.  529.  case,  decided  on  appeal  in  the  United 

2.    Per    Mr.   Justice    Miller    in  States   Supreme  Court,  in  April,  1889, 

Vance  v,   Vance,  108  U.  S.  514,  521.  illustrates,  in  a  striking  way,  the  rigidity 

735 


Stotntes  of.  LI  MIT  A  TION  OF  A  CTIONS.       wi*t 

{c)  Exceptions  by  Necessity — {compare  III,  2,  {c) — (i)  No 

One  in  Being  Capable  af  Suing  or  Being  Sued — Intestacy^  etc, — 
In  spite  of  the  doctrine  stated  in  the  last  section,  that  excep- 
tions to  the  operation  of  the  statute  of  limitations  must  be  ex- 
press, it  is  said  by  Mr.  JUSTICE  STRONG  in  Braun  v,  Sauerwein,  10 
Wall.  (U.  S.)  218,  223 :  **  It  seems  to  be  established  that  the  run- 
ning of  a  statute  of  limitations  may  be  suspended  by  causes  not 
mentioned  in  the  statute  itself;  "  *  and  the  reason  of  the  rule  is 
well  stated  by  the  same  judge  in  the  important  case  of  U.  S.  v. 
Wiley,  II  Wall.  (U.  S.)  508,  513:  "Statutes  of  limitation  are,  in- 
deed, statutes  of  repose.  They  are  enacted  upon  the  presump- 
tion that  one  having  a  well  founded  claim  will  not  delay  enforc- 
ing it  beyond  a  reasonable  time  if  he  has  the  power  to  sue.  Such 
reasonable  time  is  therefore  d^ned  and  allowed.  But  the  basis 
of  the  presumption  is  gone  whenever  the  ability  to  resort  to  the 
courts  has  been  taken  away.  In  such  a  case  the  creditor  has  not 
the  time  within  which  to  bring  his  suit  that  the  statute  contem- 
plated  he  should  have."* 

of  this  rule.  A  railroad  coi*poration  rumor  of  his  death  was  well  established, 
held  the  bonds  of  a  city  and  attempted  returned  under  a  changed  name,  and  so 
to  sue  on  them,  but  the  city  eluded  eluded  service  until  the  statute  bad  run, 
service  of  a  summons  until  the  statute  it  was  held  that  he  could  plead  the 
of  limitations  had  run.  The  mayor  and  statute,  or,  rather,  that  the  facts  were 
common  council,  each  year,  as  'soon  as  not  sufficient  to  have  him  enjoined 
they  were  elected,  proceeded  to  trans-  from  pleading  it.  It  was  held  that  the 
act  what  business  was  necessary  in  a  California  statute  provides  for  every 
secret  place  with  doors  locked  and  exception,  and  excludes  all  not  ex- 
scouts  out,  atid  then  filed  their  resigna-  pressly  mentioned.  Chemical  Nat. 
tions,  which  by  law  took  effect  imme*  Bank  v.  Kissane,  32  Fed.  Rep.  (Cal.) 
diately,  leaving  no  person  on  whom  429.  Assuming  a  false  name  is  now 
process  could  legally  be  served.  The  city  provided  for  in  the  New  York  statute 
continued  without  officers  for  ten  years  of  limitations  by  Code  Civ.  Proc., 
(the  same  term  as  in  the  famous  Licinian  ^  401,  as  amended  by  laws  of  1888,  ch. 
Rogations)  and  the  disreputable  strata-  498. 

gem  was  successful.  The  court  ^«/</ that  1.  This  statement  is  quoted  bv  Mr. 
nothing  of  the  sort  came  within  the  ex-  Justice  Bradley,  in  Amy  v.  Water- 
press  exceptions  of  the  statute  of  limi-  town,  No.  2,  130  U.  S.  320,  who  says  of 
tations,  and  that  to  make  a  new  excep-  it:  **The  observation  is  undoubtedly 
tion  would  be  to  make  the  law  instead  correct,  but  the  cases  in  which  it  ap- 
of  administering  it.  The  court  said  that  plies  are  very  limited  in  character,  and 
in  equity  fraudulent  concealment  might  are  to  be  admitted  with  great  caution; 
form  an  exception  to  the  statute,  but  otherwise  the  court  would  make  the 
that  for  a  debtor  to  evade  service  of  pro-  law  instead  of  administering  it.  The 
cess,  however  morallv  wrong  or  dis-  general  rule  is  that  the  language  of  the 
honest,  was  not  fraucfulent  in  the  legal  act  must  prevail,  and  no  reasons  based 
sense  of  the  term.  Amy  v.  Watertown,  on  apparent  inconvenience  or  hardship 
22  Fed.  Rep.  (Wis.)  418;  affirmed  130  can  justify  a  departure  from  it."  Mr. 
U.  S.  320.  Justice  Bradley  enumerates  the  ex- 

A  case  with  much  the  same  facts,  but  ceptions  which  may  be  implied  as  con- 
decided  on  a  different  principle,  is  cealed  fraud,  and  **those  cases  in  which 
Nash  V.  £1  Dorado  Co.,  24  Fed.  Rep.  no  action  can  be  brought  at  all,  either 
(Cal.)  252.  for  want  of  parties  capable  of  suing  or 

AssQUied  Haine. — Compare  Miller  v,  because  the  law  prohibits  the  bringing 

Lesser,  71  Iowa  147,  where  the  defend-  of  an  action."    The  facts  of  this  case 

ant  eluded  service  by  concealing  him-  are  fully  stated  in  the  preceding  note, 
self  under  an  assumed  name.   So  where        2.  Bankruptcy. — The  above  passage  is 

a  debtor  left   the   State,  and,  after  a  from  a  case  where  an  implied  exception 
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Where  there  is  no  person  to  sue,  or  no  person  to  be  sued,  no 
laches  can  be  imputed  from  failure  to  bring  suit,  and,  conse- 
quently, the  rule  is  laid  down  that  there  must  be  in  existence 
both  some  one  who  can  sue  and  some  one  who  can  be  sued,  or 
the  statute  of  limitations  will  not  begin  to  run.*  Accordingly, 
"  where  an  action  accrues  to  the  estate  of  a  deceased  person,  the 
statute  of  limitations  does  not  begin  to  run  until  the  qualification 
of  a  personal  representative.  This  is  understood  to  be  the  gen- 
eral rule  everywhere."  * 

was  allowed  in  case  of  civil  war.  It  is  (N..Y.)  156;  Bucklin  v.  Ford,  5  Barb, 
quoted  and  followed,  with  a  good  dis-  (N.  Y.)  393;  Baird  v.  Reynolds,  99  N. 
cussion  of  the  subject,  in  Greenwald  v.  Car.  469;  Long  v.  Clegg,  94  N.  Car. 
Appell,  17  Fed. Rep.  (Colo.)  140,  where  763  (discussion  and  cases);  Grant  t;. 
a  similar  exception  was  made  because  Hughes,  94  N.  Car.  231,  237;  {compare 
of  the  defendant's  bankruptcy.  So  also  Tucker  v.  Baker,  94  N.  Car.  162,  165); 
in  Hill  V.  Phillips,  14  R.  I.  93,  where  Lynn  v.  Lowe,  88  N.  Car.  478;  Grubb 
the  court  said  that  **a  disability  to  sue,  v,  Clayton,  2  Hayw.  (N.  Car.)  378; 
happening  by  an  invincible  necessity.  Granger  v.  Granger,  6  Ohio  35;  Geiger 
constitutes  an  exception  from  a  statute  v.  Brown,  4  McCord  (S.  Car.)  A23; 
of  limitations,  and  is  to  be  taken  to  Glass  v,  Williams,  16  Lea  (Tenn.)  697; 
have  the  same  effect  as  those  disabili-  Bright  v.  Moore.  87  Tenn.  186;  Hans- 
ties  which  are  expressly  excepted  from  ford  v.  Elliott,  9  Leigh  (Va.)  79;  Handy 
the  statute."  v.  Smith,  30  W.  Va.  195.  Compare 
••iBTlnclUe  Neceaglty."— The  phrase  Swindell  t*.  Bulkeley,  18  Q^  B.  D.  250. 
'^happening  by  an  invincible  necessity,"  Letters  of  administration  taken  out  in 
in  the  case  last  cited,  is  quoted  from  the  a  foreign  State  or  foreign  country  have 
following  case  in  which  civil  war  formed  no  effect  in  starting  the  statute.  Hobart 
the  implied  exception.  Hanger  v,  Ab-  v.  Conn.  Turnpike  Co.,  15  Conn.  145^ 
bott,  6  Wall.  (U.  S.)  532  It  states  a  Gallup  v.  Gallup,  11  Mete.  (Mass.)  445; 
verv  broad  rule,  and  should  be  followed  Grubb  v.  Clayton,  2  Hayw.  (N.  Car.) 
witK  caution.  378. 

1.  **Cause  of  action"  implies  not  only  In  Baird  v.  Reynolds,  99  N.  Car.  469, 
right  of  action  but  also  power  of  it  is  held  that  the  time  between  the 
action.  Baker  v.  Barclifl,  76  Ala.  41J.;  death  of  the  defendant's  intestate,  and 
Swann  v,  Lindsev,  70  Ala.  507;  Sorrels  the  appointment  of  his  administrator 
V.  Trantham,  40  Ark.  380;  Hanf  v,  is  to  be  excluded,  but  that  the  time  be- 
Whittington,  42  Ark.  491;  Brenner  v.  tween  the  death  of  the  plaintiff's  intes*^ 
Quick,  &  Ind.  546,  555.  tate  and  the  appointment  of  his  admin- 

2.  From  the  opimon  in  Sorrels  v.  istrator  could  not  be  excluded.  Com- 
Trantham,  48  Ark.  386.  "We  think  it  /ar0johnsonx;.John8on,  8oGa.26o,263» 
cannot  be  said  that  a  cause  of  action  In  Fishnick  v.  Sewell,  4  H.  &  J.  395 
exists  unless  there  be  also  a  person  in  (followed  in  60  Md.  563,  supra) ^  an 
existence  capable  of  suing;"  Murray  v,  administrator  appointed  forty  years 
The  East  India  Co.,  5  S.  &  Aid.  204  after  the  death  of  his  intestate  was 
(leading  case).  This  subject  is  very  allowed  to  recover  in  trover  against  a 
fully  treated  in  Angell  on  Limitations,  defendant  who  claimed  under  Uie  will 
ch.  7.  Lewis  v.  Broadwell,  3  McLean  of  a  person  who  took  possession  imme- 
(U.S.)   568;   Daniel  v.  Day,   51   Ala.  diately  afler  the  intestate's  death. 

481;   Sturges  V.   Sherwood,  15  Conn.  The  statute  does  not  run   against  a 

149;   Sherman   v.  Western   Sti^e  Co.,  town  until  it  is  incorporated  and  ca- 

24  Iowa  515;  Nelson  v.  Herkel,  30  Kan.  pacitated  to  sue.    Reilly  v,  Chouquette, 

456;   Rockwell  V.  Young,  60  Md.  563;  18  Mo.  220;   Sims,  v,  Chattanooga,   2 

Smith  V,  Doe,  33  Md.  442;  Fishwick  v.  Lea  (Tenn.)  694. 

Sewell,  4  H.  &  J.  (Md.)  393;  Ruff  v,  Callfonila.— In  California  the  statute 

Bull,  7    H.  &  J.  (Md.)   14;   Sewall  v,  runs  nevertheless,  although   there  are 

Valentine,  6  Pick.   (Mass.)  276;   Con-  no  parties  in  existence  to  sue  or  be 

verse  v.  Johnson,  146  Mass.  20;  Wood  sued.     Hibernian  Sav.  etc.  Soc.  v.  Con- 

V.  Ford,  29  Miss.  57;    Davis  v.  Garr,  6  lin,  67   Cal.  178;  Tynan  v.  Walker,  35. 

N.Y.  124;  Benjamin  v.  De  Groot,  x  Den.  Cal.  634  (discussion  and  cases). 
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If»  however,  the  statute  has  once  begun  to  run,  it  is  not  inter- 
rupted,* 

(2)  Other  Exceptions  by  Necessity:  War,  Fraud,  etc. — 
Compare  III,  2,  If). — The  subject  of  fraud  as  an  implied  ex- 
ception  to  statutes  of  limitation  has  been  already  considered, 
both  at  law  and  in  equity.  War  is  frequently  made  an  express 
statutory  exception,  and  in  this  country  a  doctrine  seems  to  be 
well  established  in  regard  to  the  late  civil  war  which  contradicts 
two  of  the  fundamental  principles  of  statutes  of  limitation. 
War  is  not  only  treated  as  an  implied  exception  to  the  operation 
of  the  statute,  but  war,  as  an  exception,  is  allowed  to  interrupt 
the  running  of  the  statute,  and  the  term  of  war  is  deducted  even 
in  cases  where  the  statute  was  already  in  motion.*    The  disability 

OMnU.— Ordinarily  there  appears  to  Savage,  75  N.  Car.  133;  GrisBby  v, 

be  no  distinction  between  the  want  of  Peak,   57  Tex.  142;    Vii^nia  Mining 

a  party  to  sue  and  the  want  of  a  party  etc.  Co.  v.  Hoover,  83  Va.  449;   Davis 

to  be  sued;  but  by  the  Georgia  Code,  v.  Tebbs,  81  Va.  600;  Updike  v.  Lane, 

4  2829,  the  former  tolls  the  statute  and  78   Va.  132;   Cole  v,  Ballard,  78  Va. 

tlie  latter  does  not.    Pendleton  v.  An-  139;  McAllister  v.  Bodkin,  76  Va.  809; 

drews,  70  Ga.  306.  Boiling  v.  Teel,  76  Va.  487;  Hurst  v. 

Statntory   Provisions. — Most   of  the  Hite,  20  W.  Va.  183. 

States  have  special  statutory  provisions  The  same  rule  is  applied  to  the  doc- 

on   this  subject,  which   must  be  con-  trine   of   presumption  of   payment  in 

suited.     See  Eddy  v.  Adams,  145  Mass.  Criss  v.  Criss,  28  W.  Va.  388;  Norvell 

489.    In  re  Kendrick,    107   N.  Y.   104.  v.    Little,    79   Va.    141;  and   to  a  suit 

The  eighteen  months  after  the  death  of  brought  against  a  trustee  in  Morrison 

a  decedent  which  are  deducted  from  the  v.  Householder,  79  Va.«627. 

term  of  the  statute  in  New  York  by  The  courts  will  take  judicial  notice  of 

Code,  $  403,  have  no  application  to  the  the  suspension  of  the  statute  by  war 

rule  by  which  a  judgment  is  presumed  without  its  being  pleaded.    Maverick  v. 

paid  after  twenty  years.  v.  Flores,  71  Tex.  no. 

1.  Lytle  V.   State,  17   Ark.  608,  661  United  States  Statate.^The  United 

(distinguished  in  Sorrels  t;.  Trantham,  States  act  of  June  nth,  1864,  suspend* 

48  Ark.  386) ;    York's    Appeal,  1  xo  Pa.  ing  statutes  of  limitation  during  the 

St.  69,  77;  Handy  v.  Smith,  30  W.  Va.  civil   war,  is  held  to  bind  State  courts 

195;  Rhodes  v,  Smethurst,  4  M.  &  W.  as  well  as  federal  courts.    Mayfield  r/. 

(Eng.)  42;  and  see  the  cases  indicated  Richards,    115    U.    S.    137,   following 

by  the  word  (death)  in  note  3,  P- 732.  Stewart  v.  Kahn,  11  Wall.  (U.  S.)  176I 

S.  Semnes  v.  Hartford  Ins.  Co.,  13  The  authority  of  the  latter  case  is 
Wall.  (U.  S.)  158;  Brown  v.  Hiatts,  15  strongly  denied  in  Succession  of  Winn, 
Wall.  (U.  S.)  177;  Adger  v.  Alston,  15  35  La.  An.  1392,  and  Aby  v.  Brigham, 
Wall.  (U.  S.)  555;  Ross  V,  Jones,  22  28  La.  An.  840,  which  followed  Stew- 
Wall.(U.  S.)  570;  The  Protector,  9  Wall,  art  v.  Kahn,  is  overruled. 
(U.  S.)  687;  Amy  v,  Watertown,  No.  Lonlirtaiia — ^The  case  just  cited,  Suc- 
2, 130  U.  S.j20,326;  Morgan  v.  Casey,  73  cession  of  Winn,  33  La.  An.  1392,  also 
Ala.  222;  Coleman  v.  Holmes,  44  Ala.  decides  that  it  is  the  established  rule  of 
124;  Eddins  v,  Grady,  28  Arlc.  500;  that  State  that  prescription  (t.  e.,  stat- 
Hall  V,  Denckla,  29  Ark.  506;  Ran-  utes  of  limitation,  see  note  i,  p.  668)  was 
dolph  V,  Ward,  29  Ark.  238;  Bradford  not  suspended  during  the  civil  war. 
V.  Shine,  13  Fla.  393;  Bell  t;.  Hanks,  War  Daflned. — "  When  by  invasion,  in- 
57  Ga.  272;  Coley  v.  Henrv,  42  Ga.  61;  surrection,  rebellion,  or  such  like,  the 
Selden  v,  Preston,  11  Bush  (Ky.)  191;  peaceable  course  of  justice  is  disturbed 
Kirkland  v,  Krebs,  34  Md.  93;  Tra-  and  stopped,  so  as  the  courts  of  justice 
week  V,  Kelly,  60  Miss.  652;  Wiggle  v,  be,  as  it  were,  shut  up,  et  silent  leges 
Owen,  45  Miss.  691;  Hammond  v.  inter  arma,  then  it  is  said  to  be 
Johnston,  93  Mo.  198;  McMerty  v.  time  of  war."  Co.  Litt.  249,  b;  May- 
Morrison,  62  Mo.  140;  Bruner  v,  field  v.  Richards,  115  U.  S.  137.  Occa* 
ThreadgUi,  88  N.  Car.  361;  Hawkins  v.  stonal  invasions  by  hostile  bands  of  In- 
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must  affect  the  parties,^  and,  consequently,  the  rule  ^piies  only 
to  causes  of  action  between  citizens  of  adverse  belligerent 
powers,*  or,  in  case  of  inhabitants  of  the  same  State,  only  if  the 
courts  are  closed.* 

{d)  Particular  Disabilities  Which  Postpone  the  Run- 

NING  OF  THE  STATUTE — (i)  Of  Plaintiff--^,  Coverture. — Before 
the  married  women's  acts,  coverture  was  an  almost  universal 
statutory  exception,  but  where  the  exception  is  not  express,  none 
can  be  implied.^  It  is  held,  however,  that  where  the  statute  ex« 
cepts  "  persons  under  legal  disabilities,"  this  may  be  shown  to 
include  married  women,*  The  weight  of  authority  is  in  favor  of 
the  rule  that  married  women's  acts  enabling  married  women  to 
sue  as  to  their  separate  property,  repeal  in  so  far  the  statutory 
disability,  and  that  general  married  women's  acts,  by  implication, 
repeal  altogether  the  disabling  clause  of  the  statute,  and  cause 
it  to  run  against  married  women  as  it  would  if  they  were  single.^ 

dians  making  forays,  which    did  not  Code,  $  1285,  the  disability  of  Coverture 

Interrupt  the  courts,  was  held  not  to  is  now  removed  in  Indiana,    Jndlanap- 

toU  under  a  statute  reading  "forcible  oils  v.  Patterson,  112  Ind.  344. 

occupation  of  the  premises  or  country  6.  In  the  case  of  In  re  LMy  Hast- 

containing  them,  by  a  public  enemy,  ings,  35  Ch.  Div.  94,  a  married  woman 

League  v,  Rogan,  59  Tex.  427.  had  borrowed  money  from  her  husband, 

1.  Clark  x;.  U.  S.,  99  U.  S.  493,  and  in  1875,  upon  a  parol  agreement  to  re- 
cases,  pay  him  from  her  separate  estate.    She 

a.  Hanger  v,  Abbott,  6  Wall.  (U.  S.)  died  in  1884,  without  having  paid  either 

532;    Cross  V,   Sabin,   13    Fed.    Rep.  interest  or  any  part  of  the  principal, 

(Tenn.)  309,313;  Smith  v.  Charter  Oak  and  without  having  acknowledged  her 

Ins.  Co.,  64  Mo.  330.  liability.    It  was  held,  by  analogy  to 

8.  **Unlps8  a  country  is  actually  occu-  the  statute  of  limitations,  that  the  debt 
pied  by  hostile  forces,  and  its  laws  and  was  barred,  and  in  delivering  the  opin- 
courts  are  suppressed,  it  would  be  giv-  ion  of  the  court,  Cotton,  L.  J.,  said, 
ing  the  courts  too  large  a  discretion  to  at  page  105,  of  the  equitable  doctrine 
allow  them  to  decide  when  and  when  which  allows  a  married  woman  to  con- 
not  the  statutes  of  limitation  are  in  tract  in  reference  to  her  separate  prop- 
operation  as  between  their  own  citizens  erty  as  if  she  were  a  feme  sole:  "The 
only."  Lockhart  v.  Horn,  I  Wood  (U.  courts  have  created  an  imaginary  crea- 
S.)628, 635;Cross  v.  Sabin,  i3Fed.  Rep.  ture,  namely,  a  married  woman,  with 
(Tenn.)  3(58;  Harrison  v,  Henderson,  7  the  powers  of  s.feme  sole;  and  it  is,  in 
Heisk.  (Tenn.)  315.  The  rule  in  Lock-  my  opinion,  properly  and  duly  follow- 
hart  V.  Horn  is  held  inapplicable  in  ine  the  analogy  of  the  statute  of  limit - 
Grigsby  v»  Peak,  57  Tex.  142.  ations  to  say  that  if  the  court  can  allow 

llie  court  will  take  judicial  knowl-  her  to  contract  in  the  same  way  as  a 

edg^  of  the  civil  war,  its  beginning  and  feme  sole^  the  statute  must  run  against 

end.    Clark  v,  U.  S.,  09  U.  S.  493;  but  her  contracts  as  if  she  were  a  feme  sole 

not  of  the  closing  of  the  courts  in  a  or  any  other  person  not  incapacitated 

special    county.    Cross    v.   Sabin,    13  from  entering  into    a  contract.    The 

Fed.  Rep.  (Tenn.)  308,  313;  Criss  v,  analogy  of  the  statute  of  limitations  is, 

Criss,  28  W.  Va.  388.  therefore,  in  my  opinion,  applicable  to 

4.  Vance  v,  Vance,   108  U.  S.  <i4,  the  assets  and  obligations  of  a  married 

(21,  quoted  at  note  3,  p,  735.      See,  woman    in    respect    of    her    separate 

however,  Summerlin  v.  Cowles,  loi  N.  estate."    This  case  was  not  governed 

Car.  473.    It  is  held  in  Harvey  v.  Cum-  by  the  Married  Women's  Property  act, 

mings,  68  Tex.  599,  that  evidence  of  for  the  contract  concerned  was  made  in 

coverture  cannot  be  considered  unless  1875;  ^"t  in  Lowe  v.  Fox,  15CLB.  Div. 

the  coverture  has  been  pleaded.  667,   it  was  said  by  Bowbn/L.  J.,  at 

6.  Bauman  v.  Grubbs,  26  Ind.  419;  page  676:  *'I  am  prepared,  as  the  mas- 
Hawkins  V.  Hawkins,  28  Ind.  66.    By  ter  of  the  rolls  has  done,  to  say  that  a 
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In  New  Yarky  since  the  married  women's  acts,  coverture  has 
been  stricken  from  the  list  of  disabilities  included  in  the  stat- 
ute.* 

b.  Infancy. — Infancy  also  is  an  almost  universal  statutory  ex- 
ception  to  statutes  of  limitation,*  but  is  an  exception  which 
cannot  be  implied.'  The  fact  that  there  is  a  guardian  or  exec- 
utor who  might  sue  for  the  infant  does  not  deprive  him  of  his 
protection,-*  though  where  there  is  a  trustee  in  whom  the  legal 
right  of  action  is  vested,  the  rule  is  different ;  and  if  the  trustee 
fails  to  sue  the  minor,  cestui  que  trust  is  barred.^     So,  also,  an 

woman  has  become  discovert    within  ejectment.    The  creditor  then  sued   on. 

the  meaning  of  section  7  (St.  of  Lims.,  his  debt,  which  in  the  meantime  had 

21  Jac.  I,  ch.  16),  as  soon  as  the  Mar-  outlawed;  and  it  was  held  that  the  stat- 

ried  Women's  Property  act  enabled  her  ute  of  limitations  was  a  good  defence 

to  sue.*'  to    his  suit.     There  was  no  estoppel 

See,  to  the  same  effect,  Garland  Co.  because  there  was  no  misrepresenta- 

V.  Gaines,  47   Ark.  558;   Cameron  v.  tion,  as  "it  was  known  to  the  creditor 

Smith,  50  Cal.  303;  Sparks  v.  Roberts,  that  the  heir  was  a  minor  and  could 

6c  Ga.  571 ;   Perkins  v,  Compton,  60  avoid  at  her  election  the  conveyance  or 

Ga.  736;  Geisen  t;.  Heiderich,  104  III.  contract."     Warren  v.  Hearne,  83  Ala» 

537*,  Enos  V,  Buckley,  94  111.  458;  Cast-  554. 

ner  t;.  Walrod,  83  111.  171;  Hay  ward  t^.        Bqiilty. — In  analogy   to  the  statutes- 

Gunn,  82  III.  385;  Indianapolis  v.  Pat-  of  limitation  laches  will  not  be  imputed 


Ind.  IQX ;  Strong  t;.  Makeever,  102  Ind.  Walker  t;.  Ray,  zii  111.  3x5;  Ryder  r. 
578,  589;  Brown  v,  Cousens,  51  Me.  Emrich,  104  111.  470;  Kane  Co.  v.  Her- 
toi.     Compare  McDanell  v,  Landrum,    rington,  50  111.  232. 


terson,  ii2lnd.344;  Rosav.Prather,  X03  to     infants  _  during     their    dUability.. 

i.  I  ox ;  Strong  t;.  Makeever,  xo2  In(i.  ~              ~ 

),  589;   Brown  v.  Cousens,   51 
301.     dompare  McDanell  v.  Landi 

87  Ky.  404;   Thompson  v,  Carmichael,  lllaettllaneoiii. — A  minor,  who  claims 

122  Pa.  St.  478.  through  an  estate,  so  that  his  rights  are 

Ckmtra. — North    v,  James,  61    Miss,  derivatory  and  not  original,  is  barred 

761;  Clark  V,  McCann,  18  Hun(N.  Y.)  when  the  estate  is  barred.     Moi^an  v, 

13  (see,  however,  the  following  note);  Woods,  69  Ga.  599,     Compare  note  3,. 

Campbell  v.  Crater,  95  N.  Car.  156;  p.  734. 

Lippard  v,  Troutman,  72   N.  Car.  5^1;  When  an  infant  is  seduced  the  stat- 

Hurlbut  V.  Wade,  40  Ohio  St.  603.   See  ute  runs  from  her  coming  of  age.   Mor- 

Alsup  V,  Jordan,  69  Tex.  301.  rell  v,  Morgan,  65  Cal.  575. 

It  is  keld^  that    bringing  an    action  By  the  statutes  of  several  States  the 

during  coverture  is  not  a  waiver  of  the  disability  of  infancy  is  removed  by  the 

saving  clause  of  the  statute.  Jackson  v.  infant's  marriage.  'Grigsby  v.  Peak,  57^ 

Ransom,  10  Johns.  Rep.   (N.  Y.)  408;  Tex.  142,  X45. 

quoted  in  note  x,  p.  741,  infra,  8.  Vance  v,  Vance,  108  U.  S.   5x4,. 

1.  Acker  v.  Acker,  81    N.   Y.  143;  521,  quoted  at  note  2,  p.  735. 

Clarke  v.  Gibbons,  83  N.  Y.  X07.  4.  Moore  v.  Wallis,  18  Ala.  458;  Mc- 

2.  That  infancy  tolls  the  statute  is  Lerant;.  Benton,  73  Cal.  329 (executor); 


Minority  suspends  the  operation  of  Eastern   R.  Co.,  64  N.  H.  220.     Com- 

the  statute  so  long  as  it  continues,  and  fare    Alvis    v.    Oglesby,    87     Tenn^ 

where  the  record  does  not  show  when  X72. 

the  minority  expired  the  cause  will  be        0.  *'The  petitioners  say  the  fact  that 

remanded  to  determine  that  fact.    Bar-  they  were  minors  brings  them  within 

row  V,  Wilson,  38  La.  An.  209,  216.  an  exception  to  the  statute.     But  the- 

In  1880,  an  infant  debtor  conveyed  residuary  estate  is  by  the  will  vested  in- 
land to  his  creditor  to  satisfy  his  debt,  trustees  who  were  under  no  legal  dis- 
subject  to  his  ratification  when  he  ability  and  this  is  a  sufficient  answer  to 
should  come  of  aee.  In  1884  he  came  this  claim."  Wilmerding  v,  Russ,  33 
of  age,  disaffirmed  the  conveyance,  and  Conn.  67,  77,  citing  Wych  v.  East 
recovered  possession    of  his  land    by  India  Co.,  3  P.  Wms.  309.    See  also 
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infant  may  sue  on  a  stale  claim  without  waiting  {or  his  majority, 
and  yet  not  lose  the  protection  of  infancy.^ 

As  has  been  previously  stated,  if  a  cause  of  action  descends  to 
an  infant,  his  disability  cannot  interrupt  the  running  of  the  stat- 
ute;* but  if  his  ancestor  was  also  under  a  disability  when  the 
cause  of  action  accrued,  so  that  the  statute  of  limitations  could 
not  begin  to  run,  it  is  tolled  until  the  heir's  majority.* 

c.  Absence;  Insanity;  Imprisonment,  etc, — Absence  of  the  plain- 
tiff as  affecting  statutes  of  limitation  is  much  less  important  than 
absence  of  the  defendant.  Like  the  other  exceptions  to  the 
statute,  it  must  be  express ;  *  and  the  chief  question  likely  to 
arise  under  this  title  is  the  interpretation  in  this  country  of  the 
phrase  "  beyond  the  seas.'*  *     Insanity  • 

Hawks  V.  Crosby,  64  Tex.  483;  Smilie  order  to  evoke  that  doctrine  there  must 

V.  Biffle,  2  Ban*  (Pa.)  52.  have  been  something  more  than  an  in- 

So  also  where  an  executor  or  admin-  cipient  or  an  incomplete  right;  in  other 

istrator  has  a  right  of  action.     Darnall  words,  something  entitling  the  ancestor 

V.  Adams,  13  B.  Mon.  (Kj.)  273;  Rindge  to  sue  and  some  failure  to  do  so."  Harris 

V,  Oliphint,  62  Tex.  682.  v.   Ross,  86    Mo.  So,   103.      Compare 

A  guardian  may  be  barred  from  Dyer  v.  Wittier,  89  Mo.  81, 
suing  for  an  infant  ward,  yet  the  ward  4.  Hogan  v.  Kurtz,  94  U.  S.  773t778; 
may  still  sue;  but  where  the  trustee  can-  Smith  v.  Newby,  13  Mo.  159. 
not  sue  the  cestui  que  trust  is  barred.  0.  In  North  Carolina^  it'  is  well  set- 
Henley  V,  Robb,  86  Tenn.  474;  Will-  tied  that  "beyond  the  seas"  means  out- 
iams  V.  Otey,  8  Humph.  (Tenn.)  563;  side  the  United  States.  Harris  v.  Har- 
State  V.  Parker,  8  Baxt.  (Tenn.)  49S.  ris,  71  N.  Car.  174;  Taylor  v.  Holmes, 

1.  **If  a  party  whose  disability  is  14  Fed.  Rep.  (N.  Car.)  498,  510.  Darie 
saved  by  any  statute  of  limitations  v.  Briggs,  97  U.  S.  628,  638,  holds  that 
chooses  to  bring  suit  pending  the  dis-  a  federal  court,  in  interpreting  the 
ability  instead  of  waiting  for  the  period  North  Carolina  statute  it  is  bound  by 
allowed  by  law  after  disability  removed,  the  decisions  of  that  State,  but  cites 
he  does  not  thereby  waive  the  benefit  of  cases  holding  that  the  words  mean 
the  saving  clause  in  the  statute.  Thus  merely  "outside  the  State."  Murray  v, 
it  was  decided  in  Chandler  t;.  Villette,  Baker,  3  Wheat.  (U.  S.)  541. 

2  Saund.  120,  that  if  an  infant  brought  6.  Hental   Oapaeitj. — ^The  statute  is 

an  action   of  assumpsit  during  his  in-  put  in  motion    when  fraud  is  discov- 

fancy,  but  after  six  years  from  the  time  ered;  and  the  fact  that  the  party  injured 

the  cause  of  action  arose,  and  the  de-  has  a  low  grade  of  mental  capacity, 

fendant  pleaded  the  statute  of  limita-  insufiicient  to  enable  him  to  resist  fresh 

tions,  it  would    be  a  good  replication  fraud  or  undue  influence,  is  immaterial 

that  when  the  cause  of  action  arose,  if  he  is  not  idiotic  or  lunatic.    Piper  v, 

and  when  the  suit   was    brought,  the  Hoard,  107  N.  Y.  67. 

plaintiff  was,  and   still  is   an    infant."  As  to  how  far  monomania    on  an- 

Jackson  v.  Ransom,  10  Johns.  (N.  Y.)  other    matter  prevents   the   statute  of 

408, 410.   The  point  actually  decided  by  limitations  from  running,  see  a  valuable 

the    case  is    that   bringing  an   action  note  by   John    H.   Stewart,   Rep.,  to 

during  coverture  is  no  waiver  of  the  Smith  v.  Bavright,  34  N.  J.  Eq.  424, 

saving  clause  of  the  statute.  427,  citing  Witte  v.   Gilbert,  10  Iseb. 

2.  Ill,  5,  (<i),  note  3,  p.  734.  539;  Wright  v.  West,  2  Lea  (Tenn.) 


8.  A  wife  conveyed  land  while  an  in-     ^;  Clark  jy.  Frail,   i   Mete.  (Kv.)  35; 

J3  Me.  206;  Oldhi 
an  infant  daughter.     It  was  held  that    Oldham,  5  Jones  ( N .  Car.)  Eq.  89;  San- 


fant,  and  died,  still  an  infant,  leaving    Oliver  v.  Berry ^  53  Me.  206;  Oldham  v. 


the  statute  did  not  begin  to  run  against  ford  v,  Sanford,  62  N.  Y.  553;  Dicken 

the  daughter  until  her  majority.    "The  t'.  Johnson,  7  Ga.  484;  Combs  v,  Beatty, 

doctrine  prohibiting  the  tacking  of  dis-  3  Bush  (Ky.)  613;    Fairweather  v.  Mc- 

abilities  does  not  attach  to  the  trans-  Monagh,  6  Allen  (N.  B.)  297;  Potts  v, 

mission  of  an  inchoate  right  from  an-  Hines,  57  Miss.  735;  Little  v.  Downing, 

cestor  to  heir,  like  the  one  at  bar.    In  37  N.  H.  355;  Dodge  v.  Cole,  97  In. 
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and    imprisonment^   likewise    call    for    little    special    mentioa. 

(2)  Particular  Disabilities  of  Defendant. — The  statutes  concern^ 
ing  disabilities  relate  only  to  disabilities  of  the  plaintiff,  and, 
consequently,  the  operation  of  the  statute  is  not  postponed  be- 
cause the  defendant  is  an  infant,  covert,  insane  or  imprisoned.* 
In  almost  every  State,  however,  there  are  statutory  provisions 
tolling  the  statute  in  case  of  the  defendant's  absence. 

a.  Absence  of  Defendant. — An  almost  universal  statutory  ex- 
ception^ to  the  operation  of  the  statute  of  limitations  makes  the 
defendant's  absence  from  the  country,  or  from  the  State  where 
the  cause  of  action  accrues,  postpone  the  running  of  the  statute 
until  his  return,  and  even  trivial  absences  of  a  few  days  or  weeks 
are  sufficient,  so  that  it  is  never  safe  for  a  defendant  to  rely  ab- 
solutely on  the  mere  completion  of  the  statutory  term  since  a 
cause  of  action  accrued  against  him.*  If,  however,  the  absence 
occurs  after  the  cause  of  action  has  accrued,  the  statutory  pro- 
visions generally  require  residence  out  of  the  State  as  well  as 
absence  from  it  to  interrupt  the  running  of  the  statute.*  Conse- 
quently, repeated  and  protracted  absences,  preventing  service  of 
process,  will  not  delay  the  bar  of  the  statute  in  the  defendant's 


338;  Rutherford  v.  Folger,  20  N.  J.  L.  was   held  by  Chancellor  Kent,  in 

399.  Ruggles  V.  Keeler,  3  Johns.  Rep.  (N. 

The  statute  begins  to  run  when  san-  Y.)  263,  to  apply  to  persons  who  had 

itv  returns.     Dicken  v.  Johnson,  7  Ga.  always  lived  abroad  as  well  as  to  those 

484;  Little  V.  Downing,  37  N.  H.  35^;  who  went  and  returned.    Sec,  to  the 

and  subsequent  insanity  will  not  stop  it.  same    effect,  Jordan    v,    Secombe,    33 

Clark  V.  Frail,  i  Mete.  (Kv.)  35.  Minn.  220;  Hall  v.  Little,  14  Mass.  203; 

1.  Imprisonment  definea  under  Ten-  Wilson  v,  Appleton,  17  Mass.  180; 
nessee  statute.  Downs  v.  Allen,  10  Hartley  v.  Crawford,  12  Neb.  471; 
Lea  (Tenn.)  652.  Kempe  v.  Bader,  86  Tenn.  189. 

2.  Hodges  V,  Darden,  51  Miss.  199  In  Orr  v.  Wilmarth,  95  Mo.  212,  it 
(coverture);  In  re  Griffith,  35  Kan.  377  is  held  that  the  Missouri  statute  haa 
(imprisonment);  Jones  v.  Tuberville,  no  application,  where  t^e  defendant 
x6  C.  B.  123;  Fannin  v,  Anderson,  7  C^  was  a  nonresident  at  the  time  when 
B.  81.     See  Baird  v.  Revnolds,  99  N.  the  cause  of  action  accrued. 

Car.  469,  473,  stated  at  III,  5,  (c),  (i),  0.  Tomes  v.  Barney,  35  Fed.  Rep.  (N. 
sufra.  Y.)  112;  but  compare  Hennequin  v. 
8.  There  is  no  exception  on  account  Barney,  24  Fed.  Rep.  (N.  Y.)  580, 
of  the  defendant's  absence  in  PennsyU  quoted  in  note  2,  p.  744.  Niblack  c^.Good- 
vania,  man,  67  Ind.  174,  198;  Lane  v.  Nat. 
4.  Palmer  v.  Shaw,  16  Cal.  93;  Van-  Bank  of  Metropolis,  6  Kan.  74;  Buck- 
l^dingam  v,  Huston,  9  111.  125;  Harri-  nam  v,  Thompson,  38  Me.  171;  Slocum 
son  V.  Union  National  Bank,  12  Neb.  v.  Riley,  145  Mass.  370;  Collester  v. 
499;  Fowler  v.  Hunt,  10  Johns.  (N.  Y.)  Hailey,'6  Gray  (Mass.)  517;  Langdon 
464;  Randall  v,  Wilkins,  4  Den.  (N.  v,  Doud,  6  Allen  (Mass.)  423;  People 
V.)  577;  Armfield  v.  Moore,  97  N.  Car.  v,  McCausey,  65  Mich.  72;  Campbell 
34;  Kempe  v.  Bader,  86  Tenn.  189;  t;.  White,  22  Mich.  178;  Garth  r.  Rob- 
Hill  V,  Bellows,  15  Vt.  727;  Parker  v.  ards,  20  Mo.  523;  Hackett  v.  Kendall, 
Kellj^,  61  Wis.  552.  23  Vt.  275;  Arpin  v.  Burch,  66  Wis. 
It  is  not  necessary  that  the  plaintiff  6x9.  And  see  cases  in  following  note, 
should  know  of  the  defendant's  return.  See  also  Stevenson  v.  Anderson,  87 
if  he  could  have  known  it  by  reason-  Ala.  228. 

able  diligence.    Davis  v,  Fiefd,  56  Vt.        In   Sage  v.  Hawley,    16  Conn.  106 
426.  (discussion),    and    Penley    v.    Water- 
Where  the  statute  is  not  to  run  *Hintil  house,    i    Iowa   498    (cases),   nonresi* 
after  the  return"  of  the  defendant  it  dence  as  well  as  absence  was  held  necea« 
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favor  so  long  as  his  residence  remains  within  the  State  ;  ^  while, 
on  the  other  hand,  if  the  defendant  resides  over  the  State  line  he 
may  spend  every  business  day  from  morning  to  night  within  the 
State  and  yet  never  gain  the  protection  of  the  statute.* '  To  es- 
cape this  injustice,  it  is  occasionally  held  that  protracted  absences  will 
be  added  to  the  term  prescribed  by  the  statute  if  the  defendant  has 
lost  his  residence  at  home,  even  though  he  may  have  acquired  none 

«arjr,  although  the  words  of  the  statute  years    after    the    cause  of  action  ac- 

were  onlv  "shall  be  without  this  State."  crued    against    him    in    Orange,    N. 

In  Gilinan  v,  Cutts,  23   N.  H.  377;  s.  J.,    but     spent     his    business     hours 

c,  27  N.  H.  348,  the  debtor  worked  in  a  daily  in  New  York  city.    Many  similar 

neighboring  State  durins  the  summer  New  York  cases   were  statedf  by  the 

season,  but  returned  to  his  family  once  court  and    counsel,    on    the    strength 

a    fortnight — staying    from    Saturday  of  which  it  was  decided  that  the  statute 

night  until  Monday  morning.     It  was  would  not  run  in  his  favor.     In   Ben- 

held  that  his  absence  had  no  effect  in  nett  v.  Cook,  43  N.  Y.  537,  the  court  of 

delaying  the  bar  of  the  statute.  appeals  gave  a  similar   decision  in   a 

1.  An  extreme  case  is  Rutland  Marble  case  where  the  defendant  lived  in  Jersey 

Co.  V.  Bliss,  57  Vt.  23.    The  defendant  City    but    spent    every    business    dav 

left  his  family  in  Vermont,  but  was  ab-  from   8   a.m.  to  6   p.m.  in  New  York 

sent  himself  for  several  years  in  New  city,  subject  to  process,  for  seven  years 

York  for  business  purposes;  his   wife  after  the  cause  of  action  accrued.    The 

and  child  were  with  him  there  a  por-  court  says:  "He  was  not  only  a  resi- 

tion  of  the  time;  they  kept  house  there  dent  of  New  Jersey,  but  he  was  actually 

one  winter;  and  he  voted  there  once,  in   that   State  more  than   half  of   the 

It  was  keldy  nevertheless,  that  since  he  seven  years.     He  was  in  New  York  at 

had   no  intention  of  acquiring  a  resi-  no  tinie  more  ■  than  ten  of  the  twenty- 

dence  there  the  statute  was  not  tolled  four  hours  of  each  day.      The  authori- 

by   his  absence.      Compare^   however,  ties  have  been  fully  referred  to  and  ably 

donrad   v.  Nail,    24    Mich.    275,  and  discussed.    But  there  can  be  no  pre- 

Brown  v,  Rollins.  44  N.  H.  446  (cases),  tence  for  claiming  the  allowance  of  more 

where    it  was  held  that  a    defendant  than  ten  of  the  twenty-four  hours  each 

could  acquire  a  residence  in  another  day  for  the  running  of  the  statute,  if  he 

State  although  his  family  continued  to  can   be  allowed  any  time  at  all  when 

reside  in  his  old  home.   So  in  Forbes  v.  a    nonresident    of  the    State.''      This 

Thomas,  22  Neb.   541,  where   the  de-  decision  is  stated  with  approval  in  Bell 

fendant  went  in  1877  from  Omaha  to  v.  Lamprey,  57  N.  H.  ito. 

Dakota,   made    only  occasional   visits  New    York. — ^The    New   York  cases 

thereafter  to  Dakota,  and  was   subse-  above  stated  arose  under  (  100,  Code 

?[uently  joined  by  his  family,  the  jury  of   Procedure    which    read,  "If,    after 

bund   that  his    residence    was  not  in  such  causes  shall   have  accrued,  such 

Omaha.  person  shall  depart  from  out  and  reside 

A  mere  intention  of  changing  one's  out  of  this  State,  or  remain  continuously 

residence  is  not  sufficient.    A   husband  absent  therefrom  for  tlie  space  of  one 

hired  a  house  in  Brooklyn  in  August,  year  or  more,"  the  time  of  his  absence 

1883,  and  his  wife  and  children  occu-  is  not  a  part  of  the  time  limited.    The 

pied  it.     He  followed  himself  in  Janu-  provision  of  the  new  Code  of  Civil  Pro- 

ary,  1884.    It  was  held  that  in  Novem-  cedure,   §    401,  was  substantially    the 

ber,  1883,  he    was   still  a  resident    of  same,  but  by  laws  of    1888,  ch.  498, 

Tennessee.  Penfield  v.  Chesapeake  etc.  it  was    amended    so    that    it    reads, 

R.  Co.,  29  Fed.  Rep.  (N.  Y.)  494.     See  **  departs    from      and      resides    with- 

also  Quarles  v.  Bickford,  64  N.  H.  425.  out    the     State,     and     remains    con- 

2.  Under  this  rule,  which  appears   to  tinuously    absent    therefrom     for    the 

be  well  established,  the  residents  of  New  space  of  one  year  or  more."    If  the 

Jersey  who  do  business  in  the  city  of  nonresidence    and   continuous  absence 
New  York  can  never  plead  the  statute.,  pnust    be  concurrent,    ^uch    cases    a^ 

of  limitations  as  to   their  debts.     In  Bennett  v.  Cook,  and  Bassett  v.  Bas- 

Bassett  v,  Bassett,  55   Barb.  (N.   Y.)  sett,  supra^  must  hereafter  be  decided 

505,  the  defendant  resided  for  twelve  for  the  defendant.    Probably,  however, 
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elsewhere.^  In  some  States  there  are  now  statutory  provisions 
that  continuous  absence  from  the  State  for  more  than  a  year  will 
toll  the  statute  *  Absence  in  the  service  of  the  government  is 
sometimes  declared  to  be  sufficient,^  and  sometimes  concealment 
without  absence.*  Such  provisions  protect  the  plaintiff,  but  in 
case  the  defendant  resides  outside  the  State  bounds,  it  is  doubt- 
ful whether  any  returns,  even  though  so  numerous  and  protracted 
that  he  has  spent  the  full  statutory  term  within  the  State,  sub- 
ject to  process,  will  have  any  effect  in  causing  the  statute  to  run 
in  his  favor  so  that  claims  against  him  will  outlaw.^ 

If  an  absent  defendant  leaves  attachable  property  in  the  State, 
it  may  counteract  the  effect  of  his  absence,*  but  only  if  the  stat- 
ute expressly  so  provides.''  The  prevailing  opinion  appears  to 
be  that  the  defendant's  absence  delays  the  bar  of  the  statute  in 
proceedings  in  rem  as  well  as  in  personam,^ 

mere  trivial  returns  to  the  State  of  a  departure  followed  by  an  immediate  re- 
nonresident  would  not  be  sufficient  to  turn." 
make  the  statute  run  in  his  favor.  8.  Hedges  v.  Jones,  63    Iowa    573; 

1.  So  held  in  State  v.  Furlong,  60  Gregg  v.  Matlock,  31  I nd.  373  (soldier) ; 
Miss.  839,  where  a  bachelor  left  the  ho-  Niblack  v.  Goodman,  67  Ind.  174,  198; 
tel  where  he  boarded  for  two  years,  but  Lane  v.  National  Bank  of  Metropolis,  6 
claimed  not  to  have  established  a  domi-  Kan.  74  (U.  S.  senator). 

cile    elsewhere.     In    Satterthwaite   v.  4.  Watkins    v.    State,    68    Ga.    832; 

Abercrombie,   24  Fed.   Rep.   (N.   Y.)  Harper  v.  Pope,  9  Mo.  402;  Rhoton  r. 

543,  a  bachelor  left  his  hotel  for  a  sum-  Mendenhall,  17  Oreg.  199. 

mer  in   New  Jersey  and   a  winter  in  Taking  a  false  name  is  sufficient  un- 

Washington,  and  it  was  held  that  he  der   ^  401  of  the  New  York  code,  as 

did  not  show  facts  sufficient  to  make  amended  by     Laws   of  1888,   ch.  498. 

a  residence  in   New  York  during  his  C^w/are  Elusion  of  Service,  III,  5, 

absence.     "Where   he  left  under  such  {b). 

circumstances  he  would  not  leave  any  0.  Aocumul&ted  BetiimB   to  State. — 

place  there  at  which  process  could  be  The  proposition  is  sometimes  stated  in 

served — he  would  take  his  abode  with  the  converse  form,  that  the  defendant 

him."  can  plead  the  statute  of  limitations  if  he 

2.  Armfield  v.  Moore,  97  N.  Car.  34,  can  show  by  adding  successive  returns 
and  New  York  cases  in  note  2,  supra  that  he  has  been  within  the  State,  sub- 
(p.  743).  See,  however,  Hennequin  v.  ject  to  process,  for  the  statutory  term, 
Barney,  24  Fed.  Rep.  (N.  Y.)  580,  Bell  v.  Lamprey,  57  N.  H.  168; 
where  the  defendant  was  absent  from  Campbell  v.  White,  22  Mich.  178; 
the  State  for  several  successive  periods,  Crocker  v.  Clements,  23  Ala.  296;  but 
amounting  in  the  aggregate  to  twelve  it  is  doubtful  whether  the  proposition  is 
months,  and  it  was  held  that  that  time  correct.  See  Bennett  v.  Cook,  4^  N. 
must  be  added  to  the  six  years*  limita-  Y.  537,  and  Bassett  v,  Bassett,  55  Barb, 
tion.  It  was  said  to  be  "well  settled  by  (N.  Y.)  C05  (cases),  quoted  in  note  2, 
the  decisions  of  the  State  courts  that  p.  743.  Also  Burroughs  v.  Bloomer,  5 
successive  residences  out  of  the  State  Den.  (N.  Y.)  532. 

could  be  accumulated**;   and  although  6.  So  in  Rhode  Island  wnd  Vermont. 

the  words  of  the  N.  Y.code  (§  100)  arc  Stevens  v,  Fisher,  30  Vt.  200.  In  Farn- 

**depart  from  and    reside    out  of  the  ham  v.  Thomas,  56  Vt.  33,  the  rule  was 

State,*'  it  was  held  on   the  authority  held  not  to  apply  where  the  plaintiff, 

of  Harden  v.  Palmer,  2   E.   D.   Smith  after     reasonable    diligence,    did     not 

(N.  Y.)  172,  175,  that  the  statute  "was  know  that  the  defendant  left  attachable 

not  intended   to   apply  only  to  cases  property. 

where  a  party  has  lost  his  legal  resi-  7.  Waterman  v.  Sprague  Mfg.  Co., 

dence  here  for  all  purposes,  and  that  kk  Conn.  554;  Thompson  v.  Reed,  75 

the  word  ^reside,*  as  there  used,  means  a  Me.  404. 

material    absence   from  the    State    as  8.   Wright  v.  Strauss,  73  Ala.  327. 

contradistinguished  from  a  temporary  In  ZoU  v,  Camahan,  83  Mo.  35,  the 
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Absence  must  be  distinctly  averred,*  but  if  once  established, 
may  be  presumed  to  continue.*  The  decisions  differ  as  to 
whether  the  statute  will  ever  run  in  favor  of  a  foreign  corporation 
doing  business  within  the  State.' 

The  absence  or  return  to  the  State  of  one  of  two  or  more  joint 
defendants  has  no  effect  as  to  the  running  of  the  statute  upon 
the  others.* 

ie)  Pendency  of  Legal  Proceedings. — This  section  treats 
of  a  subject  quite  different  from  disabilities,*  and  more  nearly  re- 
lated to  the  termination  of  the  course  of  the  statute  by  bringing 
suit,  which  is  next  to  be  considered.  As  a  frequent  cause  of  in- 
terruption of  the  running  of  the  statute,  it  may,  however,  be 
appropriately  considered  at  this  point. 

As  a  general  rule,  statutes  of  limitation  do  not  run  against  any 
claim  while  it  is  in  litigation,®  and  it  is  common  to  find  statutory 
provisions  allowing  the  plaintiff  an  additional  year  in  which  to 
sue  in  case  his  proceedings  fail  for  "matter  of  form  "  not  affect- 
ing the  merits,'' 

court  says:  "There  are  respectable  au-  that  the  absence  of  the  mortgagor  tolled 

thorities    holding  that    the    limitation  the  statute  only  as  to  him  and  not  as  to 

prescribed    in    the     foregoing    statute  subsequent  lienholders  who  were  also 

does  not  apply  to  a  proceeding  in  rem  defendants.     Also    that    a    waiver  by 

but  only  to  actions  in  personam ^^  and  him  of  the  statute  could  not  deprive  the 

cites  Anderson  v.  Baxter,  4  Greg.  los;  other  defendants  of  their  rights.    See 

Eubanks    v.    Leveridse,  4  Sawy.   (U.  also  Wood  v.  Goodfellow,  43  Cal.  185. 

S.)  274.  Contra,  Whalley  v,  Eldridge,  5.   "This  doctrine  is  quite  different 

24  Minn.  358;  Emory  v.  Keighan,  94  from  that  which  prevents  a  party  from 

111.  543.  taking  advantage  of  a  disability  unless 

1.  Went  Bast. — An  averment  that  a  it  existed  in  his  favor  at  the  time  that 
party  "went  East,"  and  resided  there  the  statute  began  to  run.  .  .  .  Plain- 
nine  or  ten  years,  is  not  sufficient.  It  tiffs  were  under  no  disabilitv.  They 
must  appear  that  he  went  out  of  the  asked  to  exercise  a  right  which  was  re- 
State.  Tremaine  v.  Weatherby,  58  fused  by  the  court,  and  as  they  might 
Iowa  615.  well  do  they  procured  a  correction  of 

2.  An  agreed  statement  of  facts  the  error  by  appeal;  whereupon  they 
showed  that  the  defendant  lived  in  New  were  entitled  to  stand  in  the  p'osition 
York  when  the  cause  of  action  ac-  they  would  have  occupied  had  the  right 
crued.  It  was  assumed,  in  the  absence  been  granted  them  in  the  first  instance. 
of  proof  to  the  contrary,  that  his  Any  other  rule  would  render  a  success - 
nonresidence  continued  and  prevented  ful  appeal  fruitless  in  a  variety  of  cases." 
the  operation  of  the  statute  of  limita-  Hutchinson  v,  Ainsworth,  73  Cal.  452, 
tions.     Alden  v,  Goddard,  73  Me.  345.  456. 

8.  Foretfii  Oorporatloiui.--Can  plead  6*  Kothman  v.  Skaggs,  29  Kan.  5. 
the  statute.  Wall  v.  Chicago  etc.  R.  A  former  suit  against  the  same  de- 
Co.,  69  Iowa  408;  U.  S.  Express  Co.  v.  fendant  personally  will  interrupt  the 
Ware,  20  Wall.  (U.  S.)  54^;  j&«/ar/ff  statute  although  the  later  suit  is 
Schollenberger,  96  U.  S.  369.  Cannot  against  him  as  executor,  the  thing  de- 
plead  the  statute.  Olcott  v.  Tioea  R.  manded  being  the  same  in  both  and  the 
Co.,  20  N.  Y.  210;  Tioga  R.  Co.  v,  parties  substantially  the  same.  Suc- 
Blossburg  etc.  R.  Co.,  20  Wall.  (U.  S.)  cession  of  Saunders,  37  La.  An.  769. 
137,  143.    See  III,  I,  (/),  note  2,  p.  711.  7.  Premo  v.  Lee,  56  VL  60;  Coinn  v, 

4.   Denny  v»   Smith,  18  N.  Y.  k&j\  Cottle,  16  Pick.  (Mass.)  386. 

Bogert  V,  Vermilya,  10  N.  Y.447;  Cut-  A  new  action  begun  within  twelve 

ler  V,  Wright,  22  N.  Y.  ^72,  484;  Fan-  months  after  reversal  of  judgment  in  a 

nin  V.  Anderson,  7  Q^  B.  811.  former  action  will  escape  the  bar  of  the 

On  foreclosure  of  a  mortage  it  was  statute,  even  though  the  former  action 

'  held  in  Watt  v.  Wright,  Go  Cal.  202,  was  characterised  by  the  court  as  vexa- 
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or  even  in  case  he  is  nonsuited.^ 

A  complaint  may  be  amended  after  the  bar  of  the  statute  has 
intervened  if  the  change  is  one  of  form  only,  and  the  cause  of 
action  remains  the  same  ;  ^  if  the  change  makes  a  new  cause  of 
action,  the  statute  may  be  pleaded.' 

6.  What  Terminates  Ite  Bnnniiig— (a)  Bringing  of  Suit — 
What  Deemed  Sufficient. — It  is  undisputed  that  bringing  of 
suit  by  the  plaintiff  terminates  the  running  of  the  statute,^  and 
that  he  need  not  recover  judgment  within  the  statutory  term. 
As  to  what  constitutes  bringing  suit,  the  statutory  provisions  of 
the  separate  States  must  be  consulted  ;^  but  the  general  rule  is 
that  the  statute  of  limitations  is  suspended  from  the  time  of  the 

tious  and  oppressive.    Napier  v.  Foster,  Mills  Co.,  69  Iowa  350  (amendment 

80  Ala.  379.  calling  for  additional  damages);  San|;er 

See  Sciiriber  v.  Town  of  Richmond,  v.   Newton,    134    Mass.    308;    I#ehigh 

73  Wis.  5;  Bagley  v,  Stephens,  80  Ga.  Coal  &  Nav.  Co.  v.  Central  R.  Co.,  42 

736.  N.  J.  Eq.  591  (receiver's  name  inserted 

A  claim  against  an  insolvent's  estate,  in  place  of  corporation's  in  summons); 

if  not  barred  hy  the  statute  of  limita-  Guild  r.  Parker,  43  N.  J.  L.  430;  Mar- 

tions  at  the  time  of  filing  with  the  audi-  tin  v.  Young,  85  N.  Car.  156;  R.  Co. 

tor,  is  not  afterwards  affected  by  lapse  v,  Gibson,  41  Ohio  St.  145;  N.  C.  &  S. 

c^time.     Hignutt  V.  Garey,  62  Md.  190;  R.  Co.  v.  Foster,  10  Lea  (Tenn.)  351 

Matter  of  Leiman,  32  Md.  225.  (chanee  of  venue);  State  v.  Keller,  11 

1.  Bonnej'  v,  Stoughton,  122  111.  536,  Lea  (Tenn.)  399  (equity);  Telfener  v. 
holding,  however,  that  the  statute  does  Dillard,  70  Tex.  139;  Rowland  v\  Mur- 
not  apply  where  the  suit  is  disallowed  phy,  66  Tex.  534:  Jones  v.  George,  56 
because  in  the  wrong  court.  It  does  ap-  Tex.  149;  Texas  Pac.  R.  Co.  v.  David- 
ply  where  a  suit  is  dismissed  for  want  of  son,  68  Tex.  370;  Robertson  v.  Mcll- 
jurisdiction.  Mclntyre  v,  Mich.  State  henny,  ^9  Tex.  615;  Lamb  v.  Cecil,  28 
Ins.  Co.,  52  Mich.  188;  Goff  v.  Robin-  W.   Va.'653. 

son,  60  Vt.  633.     See,  however,  Little  8.   W.  U.  Tel.  Co.  v.  Way,  83  Ala. 

Rock  etc.  R.  Co.  v.  Manees,  49  Ark.  542;  A.  G.  S.  R.  Co.  v.  Smith,  81  Ala. 

248.     Even  a  voluntary  nonsuit  gives  a  249;  Ely  v.  Early,  94  N.  Car.  i;  Bigham 

right  to  a  new    action    in    Missouri,  v,  Talbot,  63  Tex.  271. 

Houts  V.  Shepherd,  79  Mo.  141;  State  "The   amending  paragraphs'^  cannot 

V,  O'Gorman,  75  Mo.  370.     Compare  ^*set  up  causes  of  action  which  were  not 

Belden  r.  Slaughter  House  Co.,  38  La.  in  the  original   claim   and  which  are 

An.  391;  Doyle  T.  Wade,  23  Fla.  90.  now   barred  by   the  statute  of  limita- 

That  a  nonsuit  does  not  toll  the  stat-  tions.'*    Weldon  v,  Neal,  19  Q^  B.  Div. 

ute.     Low  V.  Warden,  70  Cal.  19.  394. 

2.  Jenkins  t>.  International  Bank,  127  4.  **Who  ever  heard  of  a  statute 
U.  S.  484  (equity);  Dowling  v.  Black-  running  while  an  action  to  recover  the 
man,  70  Ala.  303;  Seibs  v.  Engelhard t,  matter  in  dispute  was  pending  ?  Such 
78  Ala.  508.  (suit  against  husband;  a  claim,  we  apprehend,  was  never  made 
wife  brought  in  as  defendant  after  bar) ;  in  a  court.  On  the  other  hand  the 
Alabama  etc.  R.  Co.  v.  Chapman,  83  books  are  full  of  cases  holding  the  mere 
Ala.  453;  Cox  V.  McLaughlin,  76  Cal.  commencement  of  a  suit,  without  set- 
60;  Tift  V,  Towns,  63  Ga.  2^7;  Ruther-  vice  within  the  statutory  period,  will 
ford  V.  Hobbs,  63  Ga.  243;  Blanchard  v.  prevent  it  from  becoming  a  bar."  Chi- 
Lake  Shore  etc.  R.  Co.,  18  N.  E.  Rep.  caso  etc  R.  Co.  v.  Jenkins,  103  IlL 
(111.)  799  (1888;  new  count  added);  U.  5^,  597. 

S.   Ins.  Co.  V,  Ludwig,    108    III.  514  Bassett  v,  McKenna,  52  Conn.  437; 

(new    plaintiff    substituted);    Thomas  North  Star  Iron  Works  Co.  v.  Strong, 

V.     Fame     Ins.     Co.,     108     111.     91  33  Minn,   i;   Bell's    Appeal,   115  Pa. 

(new  plaintiff  substituted);  North  Chi-  St.  88. 

cago  Rolling  Co.  v,  Monka,  107  111.  340;  0.  In  New  York,   for  instance,   an 

Mitchell  tr.  MilhoUand,   106   111.  175;  action  is  bqgun  either  by  actual  senrlce; 

Case  V,  Blood,  71  Iowa  632;  Cooper  v,  or  by  delivery  of  the  summons  to  the 
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suing  out  of  the  writ  and  its  bona  fide  delivery  for  service.*  The 
date  of  the  writ  is  not  conclusive,  but  is  ovAy prima  facie  evidence 
of  the  time  of  its  issue.* 

(*)  At  What  Moment  the  Running  of  the  Statute  Is 
Deemed  Complete— (See  title  Day). — The  text  books  still 
treat  the  question  of  whether,  in  computing  time  under  statutes 
of  limitation,  the  day  on  which  the  cause  of  action  accrues  is  to 
be  included  or  excluded,  as  unsettled,  but  the  later  cases  are  so 
generally  in  favor  of  its  exclusion  that  they  may  be  regarded  as 
fixing  the  law  on  the  subject.  The  law  is  well  stated  in  the 
opinion  in  the  case  of  Seward  v,  Hayden,*  decided  in  Massachu- 
setts in  November,  1889,  as  follows:  **In  computing  time  under 
statutes  and  contracts,  the  law  disregards  fractions  of  a  day,  un- 
less on  account  of  the  subject  matter,  or  for  other  important 
reasons,  justice  requires  that  they  should  be  regarded.*  This 
rule  is  universally  held  applicable  to  computations  under  the 
statute  of  limitations.  In  reckoning  from  a  day  or  a  date,  the 
rule  generally  adopted  excludes  the  day  from  which  the  reckon- 
ing runs.     Many  early  cases  stated  a  distinction  between  com- 

sheriif  Tvith  the  intent  that  it  shall  be  Iowa  653;  In  re  Griffith,  35  Kan.  377; 

served,  followed  within  sixty  days  by  Johnson    v.    Mead,  58  Mich.  67;  Mc- 

personal  service  or  by  the  first  publica-  Ketghan  v.  Hopkins,  19  Neb.  33;  Clark 

tion  of  the  summons.      N.   Y.  Code  v.  Slay  ton,  63   N.    H.    402    (equity); 

Civ.  Proc.,  ^  309.    There  is  a  similar  Brewster  v.   Brewster,  52   N.   H.   52: 

provision  in  Wisconsin.    See   Knowl-  Evans  xk  Cleveland,  72  W.  Y.486;  Hail 

ton w.Watertown,  130 U.S.327,  affirming  v.  Spencer,  i  R.  I.  17;  Kenney  v.  Lee, 

an  appeal  from  the  U.  S.  circuit  court  10  Tex.  155;  Chapman  v,  Goodrich,  55 

for  the  western  district  of  Wisconsin.  Vt.  354;  Sherry  v.  Gilmore,  58   Wis. 

Louisiana. — A  citation  judicially  held  324;  Smith  r.  McNeal,  109  U.  S.  426. 

to  be  absolutely  null  because  served  on  [See  R.  R.  v.  Smith,  87  Ky.  501.] 

a  married  woman  under  a  petition  in  Dellyery. — It  is  held    in   Jewett    v, 

which  she  is  sued  as  a  single  woman  Greene,  8  Me.  447,  that  a  seasonable 

cannot  subsequently,  after  the  defend-  mailing  of  the  writ  is  sufficient  though 

ant  is  sued  as  a  married  woman  and  it  was  never  received  by  the  sheriff  to 

duly  cited,  be  invoked    as  a  citation  whom  it  was  addressed.     Under  a  stat- 

sufncient  to  stop  the  statute.    Bertrand  ute  requiring  either  actual  service  or 

V.  Knox,  39  La.  An.  431;  Satterley  v,  delivery  to  the  proper  officer  with  in- 

Morgan,  37  La.  An.  846,  holds,  how-  tent  that  it  be  served  it  was  held  in 

ever,  that  it  is  established  by  a  long  Michigan  Ins.  Bank  v.  Eld  red,  130  U. 

line  of  authorities  that  there  is  a  dis-  S.  693,  that  placing  a  summons  in  a 

tinction  as  to  the  sufficiency  of  a  cita-  box    not  in  the   marshal's  office,  but 

tion  for  maintaining  proceedings  and  where  processes  to  be  served  by  him 

for  interrupting  prescription,  and  that  were  usually  deposited  and  from  which 

for  the  latter  purpose  the  citation  need  he  was  in  the  habit  of  taking  them  daily, 

not  be  technically  perfect  either  in  form  was  a  sufficient  delivery, 

or  service.  2.    Henderson     v,    "Baker,    2    Burr. 

1.   What  has  been  considered  suffi-  (Eng.)  950;  Allen  v.  Portland  Stage 

dentin  diffisrent  States  will  appear  from  Co.,  8  Me.  207;  Gardner  v.  Webber,  17 

the  following  cases:  Nash  v,  Eldorado  Pick.  (Mass.)  407;  Society  for  Propa- 

Co.,  24  Fed.  Rep.  (Cal.)  252;  U.  S.  v.  eating  the  Gospel  v,  Whitcomb,  2  N. 

Eddy,  28  Fed.  Rep.  (Ohio)  226;  Hallum  H.  227;  Chapman  v.  Goodrich,  5c  Vt. 

V.  Dickinson,  47  Ark.  120;  Pimental  v,  354.     Compare  Town  of  Woodvifle  v, 

San  Francisco,  21  Cal.  351;   Sharp  v.  Town  of  Harrison,  73  Wis.  360. 

McGuire,  19  Cal.  577;  Evans  v,  Gallo-  8.  32  N.  £.  Rep.  629. 

way,  20  Ind.  479;  Phinney  v,  Donahue,  4.  See  Wood  on  Limitations,  ch.  5, 

67  Iowa  192;  Wolfenden  v.  Barry,  65  where  this  whole  subject  is  treated. 
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putations  from  a  day  or  a  date  and  computations  from  an  act 
done  or  an  event.*  But  this  distinction  does  not  rest  upon  a 
sound  principle,  and  in  most  jurisdictions  it  is  no  longer  recog- 
nized. The  tendency  of  recent  decisions  is  very  strongly  to- 
wards the  adoption  of  a  general  rule  which  excludes  the  day  at 
the  terminus  a  quo  in  such  cases.*  But  this  rule  is  not  inflexible, 
and  in  the  interpretation  of  a  statute  or  contract  it  yields  to  a 
manifest  purpose  or  intention  in  conflict  with  it.  In  ordinary 
cases  there  is  no  reason  why  it  should  not  be  held  applicable  to 
the  statute  of  limitations  as  well  as  to  other  statutes."  ^ 

7.  Its  EflEbct  After  It  Has  Sim. — The  treatment  of  this  subject 
has  been  fully  anticipated  under  titles  III,  i,  {d)  (page  693),  and 
III,  I,  (^)  (page  703).  The  title  is  inserted  here  only  to  make  the 
development  of  the  subject  logical,  and  as  an  index  to  the  special 
headings  under  which  it  has  been  discussed. 

8.  ^Hiat  Starts  the  Statute  Afresh — ^Hew  Promises,  Acknowledgments^ 
Part  Payments^  etc.— (^z)  Not  Applicable  to  Torts,  etc.,  but 
Only  Where  Action  Rests  Upon  a  Promise. — ^Where  an 

1.  ** Where  the  computation  is  to  be  lish  cases:  Hardj  v,  Rjle,  9  B.  &  C. 
made  from  an  act  done  the  day  on  603;  Williams  v.  Burgess,  I3  Ad.  &  E. 
which  the  act  is  done  is  to  be  included."  635;  Webb  v,  Fairmaner,  3  M.  &  W. 
Story,  J.,  in  Arnold  v.  United  States,  473;  Young  v,  Higgon,  6  M.  &  W.  ^; 
9  Cranch  (U.  S.)  104,  120.  See  title  Gorst  v.  Lowndes,  11  Sim.  434;  Rob- 
1) A Y,  vol..  5,  p.  83,  where  the  cases  are  inson  v,  Waddington,  13  Q^  B.  753. 
collected.  B%  parte  Dean,  2  Cow.  (N.  **When  its  provisions  cannot  be  ex- 
Y.)  605,  excludes  the  first  day  in  com-  actly  enforced,  but  must  be  either 
puting  time  from  an  act  done,  though  slightly  extended  or  slightly  restricted, 
not  in  a  case  arising  under  the  statute  of  the  ftict  that  it  takes  away  remedies  is 
limitations,  and  a  foot  note  to  that  case  reason  enough  for  preferring  a  strict  in- 
reports  in  full  the  cases  of  Lester  v,  terpretation.^'  McCuUoch  v.  Hopper, 
Garland,  15  Yes.  248,  and  Sims  v.  47  N.  J.  L.  189;  Griffith  v.  Bogert,  18 
Hampton,  i  S.  &  R.  (Pa.)  411,  in  both  How.  (U.  S.)  158. 

of  which  cases  the  question  is  left  in        3.  "Our  cases  all  go  to  establish  one 

doubt.     An  elaborate  opinion  by  Lord  uniform  rule    .     .     .    and  the  rule  is  to 

Mansfield,  in  Pugh  v.  The  Duke  of  exclude  the  first  day  from  the  computa- 

Leeds,   Cowp.  714,  is  given  in  full   in  tion.    The    question    has    not    before 

Wood  on  Limitations  (isted.),  §  54,  p.  arisen  upon  the  statute  of  limitations, 

100.  but  it  has  been  fully  settled  in  the  de- 

2.  Sheets  i;.  Selden,  2  Wall.  (U.S.)  cisions  upon  other  statutes  involving  the 
177,  190;  Blackman  v,  Nearing,  43  same  principle.  Snyder  v.  Warren,  2 
Conn.  56;  Savage  v.  State,  18  Fla.  970;  Cow.  (N.  Y.)  518;  E*  parte  Dean,  2 
Smith  V.  Cassity,  9  B.  Mon.  (Ky.)  192;  Cow.  (N.  Y.)  605;  Homan  v,  Liswell, 
Homes  v.  Smith,  16  Me.  181, 183;  Sew-  6  Cow.  (N.  Y.)  659;  Wilcox  v.  Wood, 
ard  V.  Hayden,  22  N.  E.  Rep.  629  9  Wend.  (N.  Y.)  346;"  Cornell  tr. 
(Mass.)  (overruling  Presbrey  v.  Will-  Moulton,  3  Den.  (N.  Y.)  la,  16.  See 
iams,  15  Mass.  192,  contra);  Warren  v,  also  Bemis  z\  Leonard,  118  Mass.  502 
Slade,  33  Mich,  i;  Kimm  v.  Osgood,  19  (discussion  and  cases);  Paul  v.  Stone, 
Mo.  60;  McCulloch  V.  Hopper,  47  N.  J.  1x2  Mass.  27,  where  the  same  rule  was 
L.   189;  Cornell  v.   Moulton,   3   Den.  applied  to  a  similar  statute. 

(N.  Y.)  13;  Fairbanks  v.  Wood,  17  On  Demand  Aft«r  Date. — A  note  made 
Wend.  (N.  Y.)  329;  Cook  v,  Moore,  95  May  20th,  1880,  payable  "on  demand 
N.  Car.  I  (good  discussion  and  cases,  after  date,"  is  a  mere  demand  note,  and 
hut  qumre  as  to  the  decision);  Menges  can  be  sued  upon  on  its  date,  so  that  a 
V.  Frick,  73  Pa.  St  137;  Watkins  v.  suit  brought  May  21st,  1886,  is  too  late. 
Willis,  58  Tex.  531  (days  of  grace);  Fenno  v.  Gay,  146  Mass.  118;  Hitch- 
Hicks  V.  Blanchard,  60  v  t.  673;  Eng-  ings  v.  Edmands,  133  Mass.  338. 
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action  rests  upon  a  promise,  a  new  promise  or  an  acknowledg- 
ment of  indebtedness  so  absolute  that  from  it  a  promise  to  pay 
may  be  implied,  will  start  the  statute  of  limitations  afresh.  But 
in  case  of  a  tort,  an  admission  that  it  was  committed  whhin  six 
years  cannot  make  the  party  guilty  of  committing  it  afresh. 
**  A  case  of  this  kind  does  not  stand  upon  the  same  principle  as 
the  acknowledgment  of  a  debt  within  six  years.  There  the  ac- 
knowledgment is  evidence  of  a  new  promise ;  here,  it  is  not 
evidence  of  a  new  trespass,  and  therefore  there  is  no  analogy  be- 
tween the  two  cases."  *  It  is  held,  also,  that  a  new  promise  will 
not  revive  a  judgment,*  and  the  same  rule  is  applied  to  specialties 
generally.* 

(*)  Theory  of  Their  Operation— (i)  In  General— Small 
Value  of  Precedents. — Under  this  whole  title  the  multitude  of 
adjudicated  cases  is  so  great,  and  each  case  depends  so 
largely  on  its  special  facts,  that  it  would  be  not  only  impossible 
but  unprofitable  to  make  the  citations  exhaustive.^  An  attempt 
will  be  made  to  cite  the  leading  cases  up  to  1880,  and  all  of  any  im- 

Eortance  since  that  date.  The  cases  are  distributed  under  several 
eads,  but  nearly  all  of  them  undertake  to  define  acknowl- 
edgments, etc.,  and  contain  dicta  at  least  in  relation  to  most  of 
the  headings  of  this  title. 

(2)  New  Promises^  Acknowledgments  and  Part  Payments. — 
The  opposite  aspects  of  statutes  of  limitation  as  a  means  of  es- 
cape from  honest  debts  and  as  a  protection  against  stale  claims, 
have  caused  great  diversity  in  the  construction  by  the  courts  of 
new  promises  and  acknowledgments.^    Under  the  earlier  unfavor* 

1.  Per  Spbncer,  C.  T.|  in  Gothout  v,  8.   Crawford  v,  Childress,  1  Ala.  4S3. 

Thompson,  20  Johns.  (N.Y.)  277.     See  Compare^  however,  Carll  v.  Hart,  15 

also  Goodwjn  v.  Goodwyn,  16  Ga.  114;  Barb.  (N.  Y.)  56c. 

Galligher  v.  HolUngsworth,  3  H.  &  M.  4.  "As  each  decided  case  turns  so 

(Md.)    12a;    Brand    v.   Longstreet,    i  much  upon  the  particular  language  used 

South.  (N.  J.)  325;   Fritts  V.  Slade,  9  in  the  document  relied  upon  to  take  the 

Hun  (N.  Y.)  145;  Armstrong  v.  Levan,  debt  out  of  the  statute,  but  little  would 

109  Pa.  St.  177;  Ott  V.  Whitworth,  8  be   gained    by    noticing    them."     Per 

Humph.  (Tenn.)  494;  Hurst  v.  Parker,  Pollock,  B.,  in  Green  v.  HumphreySy 

I  B.  &  Aid.  92;  Tanner  v.  Smart,  6  B.  23  Ch.  Div.  207. 

&  C.  30J.     Compare  Morton  v,  Chan-  "The  principal  difficulty  in  cases  of 

dler,  8  Me.  9.  this  class  is  in  applying  these  principles 

Before  tbe   Bar. — In   Armstrong    v.  to  the  facts  of  each  case  as  it  arises;  and 

Levan,  109  Pa.  St.  177,  the  promise  to  in  the  performance  of  this  duty,  as  the 

pay  was  before  an  action  on  the  tort  facts  of  each  case  usually  vary  from 

was  barred  and  it  was  held  that  as  the  those  of  all  others,  previous  decisions 

plaintiff  was  thereby  lulled  into  security  are    not    of  great   assistance    to    us.** 

and  allowed  the  sue  years  to  elapse  it  Morton,  C.  J.i  ^^  Krebs  v.  Olmstead* 

would  operate,  not  to   revive  a    dead  137  Mass.  504. 

tort  but  by  way  of  estoppel.  Angell    on  Lim.,  f  209;   Perley    v. 

S.  Niblack  tr.  Goodman,  67  Ind.  17^  Little,  3  Greenl.  (Me.)  97. 

180;  McAleer  v.  Clay  Coun^,  38  Fea.  6.  On  the  false  theory  that  statutes 

Rep.   (Iowa)    707    (1889);    Taylor    v.  of  limitation  operate  as  a  presumption 

Spfreyi  II  Ired.  L.  (N.  Car.)  437.    See  of  payment  many  of  the  earlier  cases 

Carshore  v,  Huyck,  6  Barb.  (N.  Y.)  make  any    acknowledgment    that    the 

C83,  contra^  but  for  reasons  peculiar  to  debt  still  exists  sufficient  to  destroy  its 

Mew  York.  effect,  even  if  it  occurred  in  a  casual 
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able  view  of  these  statutes,  which  is  now  becoming  obsolete,  we 
find  great  laxity  in  the  decisions.  They  are  now  generally  con- 
sidered to  be  salutary  statutes  of  repose,  and  any  act  or  declanu 
tion  which  is  to  postpone  their  effect  is  closely  scrutinized.^  It 
is  held,  however,  without  exception,  that  an  express  promise  to 
pay  a  debt,  or  acts  or  words  from  which  such  a  promise  can  natu* 
rally  be  implied,  will  start  the  statute  afresh  from  its  date.* 

An  unconditional  present  promise  to  pay  is,  of  course,  incon- 
sistent with  any  reason  for  a  statutory  bar,  and  an  acknowledg- 
ment of  indebtedness  may  be  such  in  its  terms  as  clearly  to  imply 
a  promise  to  pay  the  debt.  ''  It  is  not  the  acknowledgment  which 
renews  or  revives  the  debt ;  the  question  is  whether  there  has 
been  a  new  promise  within  six  years,  of  which  the  acknowledgment 
is  evidence  more  or  less  controlling."*  Part  payment  is  the  best  of 
all  acknowledgments.  In  fact,  '^  there  can  be  no  more  unequivo- 
cal acknowledgment  of  a  present  existing  debt  than  a  payment 
on  account  of  it."*  As  is  said  by  CHIEF  JUSTICE  COOLEV  in 
Miner  v.  Lorman,  56  Mich.  212  (1885):  "  It  is  familiar  law  that 
it  operates  as  an  acknowledgment  of  the  continued  existence  of 
the  demand,  and  as  a  waiver  of  any  right  to  take  advantage,  by 
plea  of  the  statute  of  limitations,  of  any  such  lapse  of  time  as 
may  have  occurred  previous  to  the  payment  being  made.  The 
payment  is  not  a  contract ;  it  is  not  in  itself  even  a  promise ;  but 
it  furnishes  ground  for  implying  a  promise  in  renewal  from  its 
date  of  any  right  of  action  which  before  may  have  existed." 

conversation   with  a  stranger,  or  was  4.   Per  Sharswood,  J.,  in  Barclay's 

accompanied  by  a  refusal  to  pay  the  Appeal,  64  Pa.  St.  69.    The  following 

debt.     Richards  v.  Hannajr,  4  East  604;  quotations     illustrate     admirably     the 

Baillie  v.  Siebald,  15  Yes.  185;  Peters  theory  of  partial  payments:  '*  A  promise 

V,  Brown,  4  Esp.  40;  Dowthwaite  v,  is  frequently  made  rashly,  and  is  always 

Tibbut,  5  M.  &  S.  75;  Austin  V.  Bost-  liable  to  misconstruction;    whereas    a 

wick,  9  Conn.  406;  Carroll  v,  Ridgaway,  payment  is  not  supposed  to  be  made 

8  Md.  328.    M'Lean  v.  Thorp,  3  Mo.  unadvisedly.     A  person  may  part  with 

315;  Cadmus  t^.  Dumon,  i  N.J.  L.  176;  his   words     rashly,    not    so    with    his 

Murray  v.  Coster,  20  Johns.  (N.  Y.)  money."    Tindal,  C.  J.,  in  Wyatt  v, 

576;  Dean  v,  Pitts,  10  Johns.  (N.  Y.)  Hodson,  i  M.  &  Sc.  442,  447;  same  case, 

jc;  Cobham  v.  Mosely,  2  Hayw.  (N.  differently  reported,  8  Bing.  309. 

Car.)  6;  Lyon   v,  Marclay,    i    Watts  "A  partial  payment,  though  the  evi- 

(Pa.)  271.    Even  an  acknowledgment  dence  need  not  be  in  writing,  l^ng  an  act 

after  action  brought  was  held  suiHcient  and  not  a  mere  declaration,  revives  the 

in  Stevens  v.  Hewitt,  30  Vt.  262.  liability  because  it  is  deemed  a  recogni- 

1.   See  III,  X,  (c).  tion  of  it,  and  an  assumption  anew  of 

S.  There  was  no  provision  as  to  new  the  balance."  From  Hewlett  v.  Schenck, 

promises  or  acknowledgments  in  the  82   N.  Car.  234;  quoted  in  State  Nat. 

original  statute  of  limitations,  21  James  Bank  v,  Harris,  90  N.  Car.  118. 

I,  ch.  16,  and  the  law  of  this  subject  as  it  In  Harlock  v,  Ashberry,  19  Ch.  Div. 

arose  in  England  is  an  instance  of  ju-  530,  it  is  said  by  Jessbl,  M.  R.,  **The 

dicial  legislation.     See  Wood  on  Limi-  principle  underlying  all  these  statutes  of 

tations  (isted.),  §64.  limitation  is  that  payment  implies  an 

See  also  on  the  theory  of  new  prom-  admission  of  liability;  as  Lord  West- 

ises  as  a  waiver  of  the  protection  of  the  bury  says,  in  Chimmery  v,  Evans,  11 

statute,  III,  I,  (^).  H.  L.  C.  129,  the  statement /Jlave/ai</ 

3.   Per  Morton,  C.  J.,  in  Krebs  v,  msiy  involve  the  admission  that  I  was 

Olmstead,  137  Mass.  504.  liable  to  pay.           .           That  is  the 
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In  every  State,  except  three  or  four,*  part  payment  is  consid- 
dered  equivalent  to  a  promise  to  pay  the  balance,^  unless  it  is  ac- 
companied by  circumstances  which  clearly  indicate  that  it  was 
not  so  intended.  Like  all  other  acknowledgments,  however,  it 
must  be  such  that  a  promise  to  pay  the  balance  may  reasonably 
be  implied  from  it.* 

(3)  Payment  of  Interest  and  Endorsements. — "  Part  payment  of 
principal  and  payment  of  interest  stand  upon  the  same  footing. 
Payment  of  interest  is  regarded  as  an  acknowledgment  of  the 
debt,  and  from  the  acknowledgment  a  promise  to  pay  the  debt 

theory  of  aU  the  statutes  of  limitation;  TennatMo. — In  Tennessee,  as  in  Iowa, 

the  idea  is  not  intelligible  except  upon  it  is  not  a  question  of  written  evidence, 

the  notion  of  the  payment  being  an  ad-  *^he    supreme    court    of    Tennessee 

mission  of  right.      And  in  the  same  .    •    .    has,  in  the  absence  of  that  wise 

case  Brett,   L.  J.,  says,  after  similar  legislation,    which    prevails    in    some 

reasoning,  **It  must  be  such  a  payment  States,  requiring  a  new  promise  in  writ- 

as  to  amount  to  an  acknowledgment  of  ing,  held  very  rigidly  to  the  rule  that 

right   by    the    person    who  would  be  there  shall  be  no  implication  of  a  waiver 

liable    to  make  the  payment,  or    his  of  the  statute  from  partial  payments, 

agent"  either  of  principal  or  of  interest."   Kirk 

'*In  order  to  take  a  case  out  of  the  v,  Williams,  24  Fed.  Rep.  (Tenn.)  437, 

statute  of  limitations  by  a  part  payment  446. 

it  must  appear  in  the  nrst  place  that  the  2.  A  valuable  note  on  part  payments, 

payment  was   made  on   account  of  a  with  many  late  citations,  is  appended  to 

debt;  secondly,  it  must  appear  that  the  Allen  v,  O'Donald,  28  Fed.   Rep.  17, 

payment  was  made  on  account  of  the  27-8. 

debt  for  which  the  action  is  brought.  In  this  article  the  cases  on  part  pay- 
But  the  case  must  go  further,  for  It  is  ments,  as  well  as  those  on  acknowledge 
necessary  in  the  third  place  to  show  ments,  will  be  found  distributed  under 
that  the  payment  was  made  as  part  pay-  the  various  headings  of  III,  8,  (O* 
ment  of  a  greater  debt,  because  the  A  few  miscellaneous  cases  are  placed 
principle  upon  which  a  part  payment  here  for  convenience, 
takes  a  case  out  of  the  statute  is  that  it  Credit. — A  certain  amount  applied  as 
admits  a  greater  debt  to  be  due  at  the  a  credit  to  the  indebtedness  by  the 
time  of  the  part  payment."  Per  Baron  creditor,  with  the  assent  of  the  debtor. 
Parks,  in  Tippets  t;.  Heane,  i  C.  M.  &  held  sufficient.  Creighton  v.  Vincent, 
R.  352.  10  Oreg.  56.    But  the  debtor  must  as- 

1.  In  a  few  States  all   acknowledg-  sent.    State  Nat.  Bank  v,  Harris,  96  N. 

ments  are  required  to  be  in  writing,  and  Car.  118.      See  Vines  v,  Tift,  79  Ga. 

the  usual  exception  to  this  rule  in  favor  301. 

of  part  payments  is  not  made.  Loan.— Loan  allowed  to  operate  as 

Oalifomla.— Pena  v,  Vance,  21  Cal.  part  payment  on  strength  of  alleged 

142.  implied  understanding  that  it  was  to 

Iowa.-^Hale  v.  Wilson,  70  Iowa  311.  offset  general  balance.      Plimpton   v. 

In  this  case  a  part  payment  evidenced  Gleason,  57  Vt.  604. 

by  a  written  endorsement  signed  by  the  8.  TmtiilTnants. — A  promise  to  pay  in 

defendant  was  held  insufficient  to  start  instalments  is  good.     Foster  v.  Smith, 

the  statute  afresh,  and  the  court  said  5a  Conn.  449. 

that  under  the  Iowa  statute  a  part  pay-  In  Cto]i«ral.^See  also  Buckingham  9. 

ment  could  not  be  construed  as  an  ad-  Orr,  6  Colo.  587;  Sanford  v,  Hayes, 

mission  that  more  was  due.    Parsons  v.  iq  Conn.  591 ;   Thorn    v,    Moore,   at 

Carey,  28  Iowa  431.  Iowa  385;    Semmes  v,   Magruder,  10 

Karada.— Wilcox  v. Williams,  5  Nev.  Md.  242;  Dyer  v.  Walker,  54  Me.  i8; 

ao6.  Foster  v.  Starkey,   12  Cush.   (Mass.) 

MUtitslppi. — Perry  v,  Ellis,  62  Miss.  324;  Miner  v.  Lorman,  59  Mich.  480; 

711;  Davidson  v.   Harrisson,  33  Miss.  Somberger  v,  Lee,  14  Neb.  193;  Mills 

i;  Smith  v,  Westmoreland,  la  Smed.  v.  Davis,  113  N.  Y.  243;  Niemcewlcs 

M.  (Miss.)  663.  V,  Bartlett,  13  Ohio  371 ;  Yost  v.  Grim, 

751 


£ 


ftotetM  «f.  LI  MIT  A  TION  OF  A  CTIONS.    What  Starto  AlMi. 

may  and  ought  to  be  implied."  *  It  is  for  the  jury  to  determine 
whether  a  payment  is  intended  as  interest ;  *  and  where  a  note  is 
usurious,  and  the  receipt  of  interest  illegal,  the  payment  of  in- 
terest will  be  applied  on  the  principal.' 

Endorsements, — An  endorsement  or  memorandum  of  payment 
made  by  the  debtor  or  by  his  authority  is  good  evidence  of  pay- 
ment ;  *  but  if  made  by  the  creditor  without  the  debtor's  assent, 
it  becomes  important  to  know  whether  it  was  made  before  the 
debt  was  barred  and  when  an  admission  of  payment  would  be 
against  the  creditor's  interest,  or  after  the  bar  when  the  admission 
would  be  to  his  advantage.  In  either  case  it  must  be  shown  that 
the  endorsement  represents  a  voluntary  payment,*  but  in  the  lat- 
ter case,  that  is,  if  the  endorsement  was  made  after  the  bar  or 
very  shortly  before  it,  the  presumption  is  so  strongly  against  it 
that  it  cannot  even  go  to  the  jury  as  evidence.® 

{c)  What  Is  Sufficient— (i)  Must  be  Consistent  with  a  Prom- 
ise to  Pay, — No  matter  how  clear  the  acknowledgment  of  in- 
debtedness may  be,  it  is  now  universally  held  that  "  if  at  the  time 
of  the  acknowledgment  of  the  existence  of  the  debt  such  ac- 
knowledgment is  qualified  in  a  way  to  repel  the  presumption  of 
a  promise  to  pay,  then  it  will  not  be  evidence  of  a  promise  suffi- 
cient to  revive  the  debt  and  take  it  out  of  the  statute.*'  '^    And 

ii6  Pa.  St.  527;  Turner  v,  Ross,  i  R.  I.  A  date-  with  the  endorsement  is  no 

88;  Strong  v.  McConnell,  5  Vt.  338;  evidence  that  it  was  made  at  that  time. 

Hicks  V,  Blanchard,  60  Vt.  &j%,  Curtis  v.  Daughdrill,  71  Ala.  590. 

1.  Per  Chitty^J.,  in  In  f^^  HoUings-  6.  After  the  bar  of  the  statute  has 

head,   37   Ch.   Div.  651    (x888);  New-  barred  a  debt,  the  interest  of  the  credit- 

bould  V,  Smith,  33  Ch.  Div.  127;  Bar-  or    to     fabricate    evidence    is    strong 

ron  V,  Kennedy,  17  Cal.  574;  Con  well  enough  to  overcome  anj  presumption 

V.  Buchanan,  7  Blackf.(Ind.)  537;  £ng-  that  might  otherwise  rise  from  an  en- 

lish  V.  V^athen,  9  Bush  (Ky.)  387;  Sig-  dorsement  made  hy  him.     Wilson  v. 


ourney   v.  Drury,  14  Pick.  (Mass.)  387.     Pryor,   44  Ark.  532;  SorrcUv.  Craig, 

118;     15   A 
Buildon  v,  Walton,  i  Exch.  617.  111.  108;  McMasters  v.  Mather,  4  La. 


2.  Wainman  v.  Kynman,  i  Ex.  118;     15   Ala.  789;    Connelly   v,   Pierson,  9 


8.  In   re    Consalus,  95   N.   Y.  340;  An.  4x8;    Bailey   v.  Crane,   21    Pick. 

Union  Nat.  Bank  v.  Fraser,  63  Miss.  (Mass.)  323;  Clapp  v.  Ingersol,  11  Me. 

231.    This  is  so  even  though  there  is  an  83;  Roseboom  v,  Billington,  17  Johns, 

express  i^eement  that  the  payments  (N.    Y.)     182     (discussion);     Mills    v. 

shall  be  applied  as  interest.    Polkin-  Davis,  113  N.  Y.  243;  Gibson  v.  Peeb- 

horne  v.  Hendricks,  61  Miss.  366.  les,  2  McCord  (S.  Car.)  418;  Wilcox  v. 

4.  Ryal  v.  Morris,  68  Ga.  834;  Stone  Pearman,  9  Leigh  (Va.)   144;  Butcher 

V.  Parmalee,  18  Fed.  Rep.   (Ga.)  280;  v.  Hixton,  4  Leigh  (Va.)  519. 

Sibley  v,  Phelps,  6  Cush.  (Mass.)   172;  Briggs   v.  Wilson,  5  D.  M.  &   G.  12 

Phillips  V.  Mahan,  52  Mo.   197;  State  (discussion   and  cases);    Newbould  v, 

Nat.  Bank  v,   Harris,  96  N.  Car.  118;  Smith,  29  Ch.  Div.  882  ;  s.  c,  33  Ch. 

Hawlcy  v,  Griswold,  42  Barb.  (N.  Y.)  Div.  127. 

18.    See  Lawrence  v.  Graves,  -60  Vt.  Endorsement  hy  debtor  after  the  bar, 

657.  in  these  words,  'U  hereby  acknowledge 

6.  Armistead  v.  Brook,  18  Ark.  52a;  the  indebtedness  of   this    note,"    heid 

Beatty  v,  Clement,    12    La.   An.  82;  sufficient.     Drake  v.  Sigafoos,39  Minn. 

Young    V,     Perkins,    29    Minn.     173;  367.  See  Graham  t;.  Roberson,  79 Ga.  73. 

Vaughan  v,  Hunkinson,  35  N.  J.  L.  79;  7.  Per   Spencer,  J.,  Sands  v.  Gcl- 

Cleaveland  v,  Dinsmore,  59  Vt.   430;  ston,  i^  Johns.  (N.  Y.)  511. 

Corliss  V.  Grow,  58  Vt.  702;  Rose  v.  In  the  leading  case  of  A'Court   ©. 

Bryant,  a  Camp.  321.                      •  Cross,  3  Blng.  329,  where  the  defend- 
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even  a  part  payment  will  not  start  the  statute  afresh  if  it  appears 
that  it  was  intended  to  be  final,  and  not  as  a  part  payment  of  a 
greater  debt.^ 

(2)  And  Such  that  a  Promise  to  Pay  May  Naturally  be  Implied 
— Bare  Acknowledgments. — It  is  not  sufficient,  with  either  oral  or 
written  acknowledgments,  or  with  part  payments,  that  there 
should  be  nothing  to  contradict  the  implication  of  a  promise  to 
pay.  It  is  ordinarily  held,  especially  in  States  where  statutes  of 
limitation  are  looked  on  with  favor  as  statutes  of  repose,  that  an 
acknowledgment  must  be  such  that  a  promise  to  pay  will  natu- 
rally be  implied,*  or,  at  least,  "  an  unqualified  and  direct  admission 

ant    said:    "I    know    that  I   owe  the  v.  Heane,  i  C.  M.  &  R.  253;  both  lead- 

money ;  but  the  bill  that  I  gave  is  on  a  ing  cases. 

threepenny  receipt  stamp,  and  I  will  Tlie  PaynMnt  Must  be  Voliintary. — A 

never  pay  it,"  the  acknowledgment  was  payment  by  a  suret}',  after  supplement 

held  insufficient,  and  Best,  C.  J.^  said:  tary  proceedings,  is'  insufficient.     Blair 

"There  are  many  cases  from  which  it  v.  Lynch,  105  N.  Y.  636.     So  of  part 

may  be  collected  that  if  there  be  any-  payment  of  a  mortgage  from  proceeds 

thing  said  at  the  time  of  the  acknowl-  of  a    foreclosure    sale.    Campbell    v, 

edgment  to  repel  the  inference  of  a  Baldwin,  130  Mass.  199. 

promise,  the  acknowledgment  will  not  Payment  not  on  general  account,  but 

take  a  case  out  of  the  statute  of  limita-  of  specific  items,  does  not  toll.     Harris 

tions."    See  also  Tippets  v.  Heane,  i  C.  v,  Howard*  56  Vt.  695.     See  also  the 

M.  &  R.  352;  quoted  in  note  4,  p.  750.  following  note. 

Moore  v.  Bank  of  Columbia,  6  Pet.  (U.  2.  Ross  v,  Ross,  20  Ala.  105;  Bryan 

S.)  86;  Jenkins  v.  Boyle,  2  Cranch  (C.  v.  Ware,  20  Ala.  687;  Grant  v.  Ashley, 

C.)  120;  Wetzell  V.  Bussard,  11  Wheat.  12  Ark.  762;  Wachter  v,  Albee,  80  III. 

(U.  S.)  309;  Sloan  t;.  Sloan,  11  Ark.  47;  Homer  v.  Starkey,  27  111.  13;  Shuttz 

29;    Conwell  V.  Buchanan,  7  Blackf.  v,  Houghton,  36  La.  An.  407;  Johnson 

(Ind.)   537;   Parsons  v.  Northern  111.  v.  Evans,  8  Gill  (Md.)  155;  Roscoe  v. 

Iron  Co.,  38  111.  430;  Fischer  v.  Hess,  Hale,  7  Gray  (Mass.)  274;   Bailey   v, 

9  B.  Mon.  (Ky.)  614;  Penn  v.  Craw-  Crane,  21  Pick.  (Mass.)  323;  Ten  Eyck 

K>rd,    16  La.    An.     255;    Brackett   v,  v.  Wing,  i   Mich.  40;  f)enny  v,  ^far- 

Mountfort,  12  Me.  72;  Higdon  v.  Stew-  rett,  29  Minn.  361;  Brisbin  v.  Farmer^ 

art,  17  Md  105;   Sigourney  f.  Drury,  16   Minn.  215;   Beasley   v,   Evans,  35 

14  Pick.  (Mass.)  390;  Bangs  v.  Hall,  2  Miss.  192;  Phelps  t>.  Sleeper.  17  N.  H» 

Pick.  (Mass.)  368;  Thornton  v.  Crisp,  332;  Faison  v.  Bowden,  76  N.  Car.  425; 

22  Miss.  52;  Chidsev  v.  Powell,  91  Mo.  Palmer  v.  Gillespie,  05   Pa.   St.   344; 

622;  Holt  V.  Gage,  &>  N.  H.  536;  But-  Miller  t;.  Baschone,  83    Pa.   St.  356; 

terfield  v,  Jacobs,  i^  N.  H.  140;  Brad-  Eckert  v.  Wilson,  12  S.  &  R.  (Pa.)  393. 

ley  V.   Field,  3    Wend.   (N.   Y.)    272;  Allcock  v.  Ewen,  2  Hill  (S.  Car.)  326; 

Danforth  v.  Culver,  11  Johns.  (N.  Y.)  McKay  v.  Overton,  65  Tex.  82;  Barlow 

146;  Bailey  v.  Crane,  21   Pick.  (Mass.)  v.    Bellamy,    7   Vt.   54;    Plimpton   v. 

324;  Mills  V.  Taber,  5  Jones  (N.  Car.)  Gleason,  57  Vt.  604;  Corliss  v.  Grow, 

412;  Taylor  i;.  Stedman,  11  Ired.  L.  (N.  58  Vt.  702;  Austin  v,  McClure,  60  Vt. 

Car.)  447;  Shaeffer  t;.  Hoffman,  X 13  Pa.  453;   Carpenter  v.  State,  41    Wis.  36, 

St.  I ;  Fries  v.  Boisselet,  9  S.  &  R.  (Pa.)  An  express  promise  is  not  necessary* 

128;  Senseman  v.  Hershman,  82  Pa.  St.  Black  v.  Reybold,  3  Harr.  (Del.)  528;: 

83;    Galpin    v,  Barney,    37    Vt.   627;  Shaeffer  v.  Hoflman,  113  Pa.  St.  1;  Lee 

Stansbury  v,  Stansbury,  20  W.  Va.  23.  v,  Polk,  4  McCord  (S.  Car.)  315.    But 

1.   Hale  V,  Morse,  49    Conn.    481 ;  see  Kirk  v,  Williams,  24  Fed.  Rep.  437,. 

Weston  t\  Hodgkins,  136  Mass.  326;  448. 

Smith  V.   Eastman,  3  Cush.   (Mass.)  On  foreclosure  of  a  mortgage  more 

355;  Parsons  v.  Clark,  59  Mich.  414;  than  twenty  years  old,  that  the  defend - 

Harper  v,  Failey,  53  N.  Y\  442;  Strawn  ant,  in  taking  a  deed  for  part  of  the 

V.  Hook,  25  Pa.  St.  391 ;  Bell  v.  Craw-  premises,  had  taken  it  subject  to  the 

ford,  8  Gratt.   (Va.)   no;  Bowker  v.  mortgage,  was  ^le/e/ a  sufficient  acknowl- 

Harris,  30  Vt.  424.     See  also  Linsell  v.  edgment  in  Moore  v,  Clark,  40  N.  J. 

Bonsor,  2  Bing.  N.  C.  241;  Tippets  Eq.  152. 
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of  the  previous  subsisting  debt  which  the  party  is  liable  and  will- 
ing to  pay,"  *  and  from  such  acknowledgments  the  law  will  imply 
a  new  promise.*  In  several  States  it  is  held,  however,  that  a  bare 
acknowledgment  of  an  existing  indebtedness  is  sufficient,  pro- 
vided, of  course,  that  it  is  not  accompanied  by  circumstances 
which  rebut  an  intention  to  pay.' 

(3)  Must  be  Unconditionaly  or  the  Condition  Must  be  Fulfilled. 
— "  An  unconditional  acknowledgment  is  good  to  prove  a  promise, 
because  you  would  infer  from  it  that  the  party  meant  to  pay  on 
request.  But  if  he  annexes  any  qualification  or  condition,  that 
is  not  a  sufficient  acknowledgment  without  proof  of  the  perform- 
Part  Payment. — "The  part  payment  R.,  6  Ch.  822;  Morgan  v.  Rowlands,  L. 
must  be  under  such  circumstances  as     R.,  7  Q^  B.  493. 

reasonably  and  by  fair  implication  leads  8.  In  Henry  v.  Root,  33  N.  Y.  526, 
to  the  inference  that  the  debtor  in-  Da  vies,  J.,  distinguishes  at  length  be- 
tended  to  renew  his  promise  of  pay-  tween  the  new  promise  or  acknowledg- 
ment." Taylor  v.  Foster,  132  Mass.  30.  ment  necessary  to  raise  the  bar  of  the 
The  insertion  of  a  debt  not  yet  barred  statute  of  limitations,  or  of  a  discharge 
in  a  representation  of  debts  made  by  in  bankruptcy,  or  to  ratify  an  infant's 
an  administrator  held  not  sufficient  contract.  He  reviews  fully  the  New 
because  not  voluntary  in  Everitt  v.  York  cases,  criticising  adversely  some 
Williams,  45  N.  J.  L.  140  (discussion),  which  follow  Mr.  Justice  Story  in 
approving,  however,  Smith  v,  Poole,  I3  saying  that  the  acknowledgment  must 
Sim.  16,  where  an  administrator's  ex-  indicate  a  liability  and  'willingness  to 
hibition  of  a  barred  debt  in  his  account  pay,  and  saying  (page  529) :  *'  A.  review  of 
was  held  a  sufficient  acknowledgment,  the  cases  will  clearly  show  that  a  bare 
Plaintiff  called  upon  a  surety  for  pay-  or  mere  acknowledgment  of  the  exist- 
ment  The  surety  handed  twenty  dol-  ence  of  the  debt  is  sufficient,  as  the  law 
lars  to  the  debtor  and  the  debtor  handed  will  imply  or  infer  from  its  existence  a 
it  over  to  the  plaintiff.  In  a  suit  against  promise  to  pay  it.*'  See  also  Foster  v. 
the  surety  it  was  held  that  the  debt  was  Smith,  52  Conn.  449;  Black  v.  Reybold, 
revived  only  as  against  the  debtor.  3  Harr.  (Del.)  528;  Stewart  v.  Garrett, 
Green  v.  Morris,  58  Vt.  35.  See  Bailey  65  Md.  392;  Shipley  v.  Shilling,  66  Md. 
V.  Corliss,  51  Vt.  366;  Glick  v,  Crist,  558;  Beasly  v.  Evans,  35  Miss.  192; 
37  Ohio  St.  388.  Chidsey  v,  Powell,  91   ^fo.  622;  Rolfe 

1.  Per  Story,  J.,  in  Bell  v,  Morri-  v,  Pilloud,  16  Neb.  21;  Devereaux  r. 
son,  I  Pet.  (U.  S.)  351,  a  leading  case;  Henry,  16  Neb.  55;  Lee  v.  Polk,  4  Mc- 
Jackson  v.  People,  40  111.  405;  Weaver  Cord  (S.  Car.)  215.  That  a  bare  ad- 
V,  Weaver,  ^4  ra.  St.  152;  Switzer  v.  mission  is  insufficient,  see  Grim  ball  v. 
Noffsinger,  82  Va.  518.  Mastin,  77  Ala.  553;  Denny  v,  Marrett, 

The  words  **and  willing"  are  said  not  29  Minn.  361;  and  cases  generally, 
to  apply  in  New  Tork^  in  Henry  v.        There  are  a  few  decisions,  even  In 

Root,  ^3  N.  Y.  526.  the  recent  cases,  which  show  an  extra- 

2.  "It  is  not  essentially  necessary  that  ordinary  laxity  as  to  the  sufficiency  of 
the  promise  be  actual  or  express.  .  .  .  acknowledgments.  In  both  the  Mary- 
A  clear,  distinct  and  unequivocal  ac-  land  and  Nebraska  cases  cited  above 
knowledgment  of  the  debt  is  sufficient  the  acknowledgment  relied  upon  was 
to  take  a  case  out  of  the  operation  of  extremely  vague.  In  Chidsey  v,  Powell, 
the  statute.  It  must  be  an  admission  91  Mo.  622,  the  words  "I  am  very  sorry 
consistent  with  a  promise  to  pay.  If  that  I  cannot  comply  with  your  request 
so,  the  law  will  imply  the  promise."  to  let  you  have  some  part  of  the  debt  I 
Shaeffer  v,  Hoffman,  113  Pa.  St.  i;  owe  you;  I  am  sorry  and  cannot  see  now 
Shepherd  v.  Thompson,  122  U.  S.  2^1;  when  I  can  pay  any,"  were  held  suffi- 
Green  v,  Coos  Bay  Wagon  Road  Co.,  dent  and  not  inconsistent  with  an  in- 
23  Fed.  Rep.  (Oreg.)  67;  Sigourney  v.  tention  to  pay.  {Comfare^  however, 
Drury,  14  Pick.  (Mass.)  390;  Holt  v.  Mastin  v,  Branham,  86  Mo.  643,  which 
Gage,  60  N.  H.  536;  Everett  v,  Robert-  says  the  defendant  must  be  liable  and 
son,  I  El.  &  El.  16;  Mitchell's  Case,  L.  willing    to   pay).    And    in    Foster  r. 
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ance  of  it."  *     If  the  promise  is  to  pay  "  as  soon  as  I  can,"  ability 
to  pay  must  be  proved  in  order  to  revive  the  statute.* 

(4)  Must  be  Unqualified  and  Unequivocal — HopeSy  Excuses^  etc. ; 
Compromises, — The  acknowledgment  relied  on  must  be  unqualified 
and  an  agreement  that  certain  property  shall  be  applied  to  the 

indebtedness  is  not  sufficient;*  it  must  be  clear  and  unequivo- 
cal ;  ^  and  a  mere  acknowledgment  of  indebtedness  accompanied 

Smith,    52    Conn.    449,    the    case    of  C.  B.,  N.  S.  745;  Loweth  v.  Pother- 

De    Forest    v.    Hunt,    8    Conn.    179,  ^11, 4  Camp.  185.     Compare  Green  v. 

where   "I  am  extremely  sorry  to  say  Humphreys,  23  Ch.Div.  207;  s.c,  26  Ch. 

to  you  that  the  prospect  at  present  ts  Div.  474;  Sedgwick  v,  Gerding,  55  Ga. 

not  very  flattering,  as  it  is  utterly  out  264. 

of  my  power  to  pay  anything,"  was  2.  Bethell  v.  Bethell,  14  Ch.  Div,  561 ; 

held  sufficient,  is   quoted  without  dis-  Tanner    v.  Smart,    6    B.    &    C.  603; 

approval.  Davies  v.  Smith,  4  Esp.  36;  Scales  v. 

in  Johns  v.  Laut2,  63  Pa.   St.  324,  Jacobs,  2  Bing.  638;   Ay  ton  xk  Bolts,  4 

quoted  in  Shaeffer  V.  Hoffman,  113  Pa.  Bing.   105;    Richardson  v.  Bricker,   7 

St.  I,  it  is  said,  on  the  other  hand,  that  Colo.  58;  Hanson  v.  Towie,  10  Kan. 

"the  decisions  of  this  court  apply  very  273;  Mattocks  v,  Chadwick,  71  Me.  313; 

strict  rules  to  acknowledgments '  .    .    .  Bidwell  v.  Rogers,   10  Allen   (Mass.) 

and  very  rightly  so."  438;   Tompkins  v.  Brown,  i  Den.  (N. 

1.  Per  Barck   Parke,  in   Hart  v.  Y.)  247;  Lafarge  v,  Jayne,  9  Pa.  St. 

Prendergast,  14  M.  &  W.  741.  410.      Compare    Norton    v,    Shepard, 

"If  a  debtor  simply  acknowledges  an  48  Conn.  141;  First  Congregational  Soc. 

old  debt,  the  law  implies  from  that  sim-  v.  Miller,  15  N.  H.  520;  Cummings  v. 

pie  acknowledgment  a  promise  to  pay  Gassett,  19  Vt.  308. 

it,  for  which  promise  the  old  debt  is  a  But  the  plaintiff  is  not  bound  to  show 

sufficient    consideration.      But    if  the  that  defendant  continued  to  be  able  to 

debtor  promises  to  pay  the  old  debt  pay,  ai\er  showing  that  such  ability 

when  he  is  able,  or  by  instalments,  or  once  existed.    Lange  v.  Caruthers,  70 

in  two  years,  or  out  of  a  particular  Tex.  718 

fund,  the  creditor  can  claim  nothing  3.  A  debtor  pledged  in  payment  a 

more  than  the  promise    given    him.  claim  against  the  United  States  gov- 

Per    WiGRAM,    V.    C,  in   Philips  r.  ernment,  with  interest.    XtwasA^/rfin- 

Philips,  3  Hare  281;  quoted  with  ap-  sufficient,  and  the  court  spoke  as  fol- 

proval    by    Mr.    Justice    Gray,    in  lows:  "It  has  oi\en  been  A^/e/ that  when 

Shepherd  v.  Thompson,  122  U.  S.  231.  the    debtor    in  the    same    writing   by 

See  also  Wetzell  v.  Bussard,  11  Wheat,  which  he  acknowledges  the  debt,  with- 

(U.  S.)  309;  Bell  V.  Morrison,  i   Pet.  out    expressly    promising    to    pay    it, 

(U.  S.)  351;  Clementson  v.  Williams,  8  agrees  that  certain  property  shall  be 

Cranch  (U.  S.)  72;  Bates  v.  Bates,  33  applied  to  its  payment,  there  can  be  no 

Ala.  102 ;  Muilett  v,  Shrumph,  27  111.  implication  of  a  personal  promise  to 

107;  Carroll  V.  Forsyth,  69  111.  127;  Mc-  pay."     Per    Mr.   Justice    Gray,    in 

Cranie  v,  Murrell,  22  La.  An.  477;  Sea-  Shepherd  v.  Thompson,  122  U.  S.  231; 

ward  V.   Lord,   i    Me.   163;   Oliver  v,  citing  Routledge  v,  Ramsay,  8  Ad.  & 

Gray,  i  H.  &  G.  (Md.)  204;  Mumford  El.  221;   Howcutt  v.  Bonser,  3  Exch. 

V.  Freeman,  8  Mete.  (Mass.)  432;  Man-  491;    Cawley     r.    Furnell,    12    C.    B. 

ning  v.  Wheeler,  13  N.  H.  486;  Betton  291;  Everett  v.  Robertson,  i  El.  &  El. 

V.  Cutts,  II  N.  H.  170;  Manchester  v,  16. 

Braedner,  107  N.  Y.  346;   In  re  Ken-  In  Lawrence  v.  Baker,  44  Hun  (N. 

drick,  107  N.  Y.  104;  Cocks  v.  Weeks,  Y.)  582,  it  was  held  that  a  negotiable 

7  Hill  (N.  Y.)  45;  Bush  v,  Barnard,  8  note,  although  subsequently  paid,  is  not 

Johns.  (N.  Y.)  407;  Bates  r.  Herren,  in  itself  either  payment  or  acknowledg- 

95  N.  Car.  388;  Hostetter  v.  Hollinger,  ment. 

117  Pa.  St.  606;  Shaw  v.  Newell,  i   R.  After  an  unqualified   part  payment 

I.  488;  Shown  V,  Hawkins,  85  Tenn.  the  defendant  cannot  add  qualifications 

214;    Luna    v.     Edmiston,    5     Sneed  and    conditions    to  destroy    its    effect 

(Tenn.)  159;  Mitchell  f .  Clay,  8  Tex.  under  the  statute.  Marshall  v.  Holmes, 

443;  Farmers'  Bank  v,  Clarke,  4  Leigh  68  Wis.  555. 

(Va.)  603;  Buckmaster  v,  Russell,  10  4.  Morrell  v.  Frith,  3  M.  &  W.  403; 
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by  hopes  of  paying  or  of  being  able  to  pay  is  generally  held  to 
be  insufficient.^  So,  also,  an  admission  that  the  debt  was  once 
due,  accompanied  by  a  claim  that  it  has  been  satisfied  in  some 
way,  is  insufficient,  even  though  it  be  proved  that  the  debt  has 
not  been  satisfied  in  the  manner  stated.* 

No  promise  can  be  implied  from  an  agreement  to  submit  the 
claim  to  arbitration  and  pay  the  amount  awarded ;  *  and  no  agree- 
ment to  compromise  or  to  settle  is  sufficient,*  because  it  would 
not  naturally  import  a  promise  to  pay  the  entire  indebtedness, 
but  rather  the  opposite. 

(S)  Must  be  Definite^  both  as  to  the  Sum  and  as  to  the  Indebted- 
ness Intended. — If  the  debt  to  which  the  acknowledgment  relates 

Poynder  v.  Bluck,  5  Dowl.  P.  C.  570;  The  court  said,  per  Bristol,  J.:  "A 
Ayres  v,  Richards,  12  111.  146;  Stockett  debt  being  barred  by  the  statute  of 
V.  Sasscer,  8  Md.  374;  Mum  ford  v,  limitations,  the  defendant  is  entitled  to 
Freeman,  8  Mete.  (Mass.)  432;  Bangs  take  advantage  of  it  unless  he  consents 
v.  Hall,  -2  Pick.  (Mass.)  368;  Wake-  to  relinquish  its  protection  either  ex- 
man  v.  Sherman,  9  N.  Y.  S8;  Bradley  pressly  or  by  evident  implication.  .  .  . 
V.  Field,  3  Wend.  (N.  Y.)  272;  Allen  No  intention  to  waive  the  protection  of 
V.  Webster,  15  Wend.  (N.  Y.)  284;  the  statute  can  be  inferred  from  the 
Yost  V.  Grim,  116  Pa.  St.  527;  Shaeffer  declarations  of  payment  made  by  the 
V,  Hofiman,  113  Pa.  St.  i;   Webster  v,  defendant,  even  if  those  declarations 


Newbold,  41   Pa^  St._482;   Eckert  v.    are  proved  untrue."   Cowan  v.  Magau- 

"'ronwell  V, 
37;  Fillet 
Ky.)  337; 

Stansbury   v.   Stansbury,    20    W.  Va.    Brackett  v.  Mountfort,  12  Me.  72;  Oli- 


Wilson,  12  S.  &  R.  (Pa.)  353;   Lowry    ran,"  i  Wall.  (C.   C.)   66;   Conwell  v, 

'       o  -  IS  ...  J37;  ^ 

Swltzer    V.  .Noffinger,    82     Va.    518;     v,  Linsey,  6  J.  J.   Marsh.  (Ky.)  337; 


V,   Dubose,   2   Bailey    (S.   Car.)    425;     Buchanan,  7  Blackf.  (Ind.)  537;   Fillet 


23.  ver  V.  Gray,  i  H.  &  G.  (Md.)  204  (dis- 

1.  In  Sidwell  v.  Mason,  2  H.  &  N.  cussion  of  acknowledgments  generally); 
310,  Bramwell,  B.,  says:  "It  seems  to  Carroll  v.  Ridg^ay,  8  Md.  328;  Bangs 
me  a  mistake  has  been  made  in  several  v.  Hall,  2  Pick.  (Mass.)  3^;  Gold  v, 
cases  with  respect  to  the  expression  of  Whitcomb,  14  Pick.  (Mass.)  188;  Han* 
hope,  in  holding  that,  because  along  cock  v.  Bliss,  7  Wend.  (N.  Y.)  267; 
with  an  unconditional  acknowledgment  Clark  v,  Dutcher,  9  Cow.  (N.  Y.)  674; 
of  a  debt  a  man  expresses  a  hope  to  be  Tichenor  v.  Colfax,  4  N.  J.  L.  153; 
able  to  do  that  which  he  is  legally  obliged  Exeter  Bank  t'.  Sullivan,  6  N.  H.  124; 
to  do,  such  an  acknowledgment  is  not  Bailey  v.  Bailey,  14  S.  &  R.  (Pa.)  195. 
sufficient."  Where  a  bare  acknowledg-  3.  Curtis  v.  Sacramento,  70  Cal.  412; 
ment  is  sufficient  an  expression  of  a  Shaw  v,  Newell,  i  R.  I.  488.  Com- 
hope  to  pay  will,  of  course,  constitute  pare  Hales  v,  Stevenson,  9  Jur.,  N.  S. 
an  acknowledgment.    Coffin  v,  Secor,  300. 

40  Ohio  St.  6j7;  Rolfe  r.  Pilloud,  16  4.  "I  will  give  you  a  ton  of  coal  for 

Neb.  21.     But  It  is  generally  held  that  it."      Held     insufficient;     Currier    v. 

from  an  expression  of  a  hope  or  wish  no  Lockwood,   40  Conn.  349    See    also 

promise  can  be   implied.      Weston  v.  Bell  v,  Morrison,  i  Pet.  (U.  S.)  351; 

Hodgkins,  136  Mass.  326;   Hancock  v.  Bank    of    Columbia    v,    Sweeney,    3 

Bliss,  7  Wend.  (N.  Y.)  267;  Lawson  v.  Cranch  (C.  C.)  293;   Bates  v.  Bates,  33 

McCartney,  X04  Pa.  St.  356;  Gathright  Ala.  102;  Pool  v.  Relfe,  23  Ala.  701; 

V  Wheat,  70  Tex.  740;  Pierce  v.  Sey-  Hicks  v,  Thomas,  Dudley  (Ga.)  218; 

mour,  49  Wis.  94.  Parsons  v.  Northern  111.  Iron  Co.,  38 

2.  In  the  leading  case  of  Marshall  v.  111.  4^;  Morehead  v.  Gallinger,  9  Iowa 
Dalliber,  5  Conn.  480,  the  defendant  in-  ^19;  Pearson  v.  Harpe,  11  La.  An.  184; 
sisted  that  the  note  had  been  paid  by  NVeston  v.  Hodgkins,  136  Mass.  326; 
his  wife's  services,  and  it  was  held  that  Smith  v.  Eastman,  3  Cush.  (Mass.) 
to  disprove  his  claim,  though  it  took  35^;  Mumford  v.  Freeman,  8  Mete, 
from  him  the  only  ground  on  which  he  (Mass.)  432;  Chambers  v.  Ruby,  47 
professed  to  rely,  did  not  convert  his  Mo.  99;  Batchelder  v.  Batchelder,  48 
statement    into    an    acknowledgment.  N.  H.  23;   Creuse   v.  Deiiganiere,   10 
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is  identified,  the  acknowledgment  need  not  specify  the  exact 
amount,  provided  it  refers  to  something  by  which  the  amount 
can  be  computed.^ 

It  must  always  appear  clearly  that  the  acknowledgment  relates 
to  the  particular  claim  which  it  is  relied  upon  to  revive,  and  "  if 
there  be  words  of  acknowledgment  or  promise  without  declared 
reference  to  the  debt  in  question,  it  is  for  the  jury  to  determine, 
from  the  circumstances  in  evidence,  whether  reference  was  had 
to  the  debt  which  is  sought  to  be  recovered."  * 

Where  it  appears  affirmatively  that  there  is  but  one  indebted* 
ncss  between  the  parties,  the  acknowledgment  will  be  assumed 
to  apply  to  that  debt ; '  but  it  seems  to  be  uncertain  which  party 
has  the  burden  of  bringing  forward  evidence  on  this  point.* 

a.  Application  in  Case  of  Several  Debts. — The  law  of  applica- 
tion of  payments  is  to  be  treated  later  in  this  work  under  the 
title  Payments,  Application  of,  but  a  few  decisions  which 
relate  especially  to  the  statute  of  limitations  are  subjoined.^ 

Bo8w.  (N.  Y.)  122;  Slmonton  v.  Clark,  621;  Lawson  v,  McCartney,  104  Pa.  St. 

65  N.  Car.  525;  Slack  V.Norwich,  32  356;  Croman  v.  StuU,  119  Pa.  St.  91; 

Yt.  818.  Montgomery  v,  Cunningham,  104  Fa. 

1.  "There  must  be  a  clear  and  defi-  St.  349;  Shaw  v,  Newell,  2  R.  I.  264; 
nite  acknowledgment  of  the  debt,  a  Robbing  v,  Farley,  2  Strobh.  (S.  Car.) 
specification  of  the  amount  due,  or  a  348;  Leigh  v,  Lithicum,  30  Tex. 
reference  to  something  by  which  such  100. 

amount  can  be  definitely  and  certainly  8.  Shipley   v.  Shilling,  66  Md.  558; 

ascertained,  and  an  unequivocal  prom-  Buckingham  v.  Smith,  23  Conn.  453. 

ise  to  pay.**     Miller  v,  Baschore,  83  Pa.  4.  In    Landis   v.   Roth,   109  Pa.  St. 

St.  356;  quoted  in  Landis  v.  Roth,  109  621,  the  acknowledgment  relied  on  was 

Pa.  St.  621.    See,  however,  Gardner  v.  as  follows: — Debtor:   **I  will  pay  you 

M*Mahon,  3   Q^,  B.  561;    CoUedge  v,  $600    in    thirty  days  on  the  note.     I 

Home,  3  Bing.  119.  will  pay  you  the  rest  as  quick   as   I 

An    admission    that    one    owes    for  can."    Debtor* s  wife:  "We   will    pay 

services  is  a  sufficient  acknowledgment,  you  every  dollar.**    Debtor:   "Yes,  we 

although  the  amount  to  be  paid  for  the  will  pay  you.**     It  was  held  not  positive 

services    may    not    have    been    fixed,  enough  to  make  a  good  acknowledge 

Schmidt    v.  Pfau,   114    111.  494,    504.  ment,  and  also  that  the  note  was  not 

Compare  Hart  v.  Boyt,  54  Miss.  547.  identified   though   no  other  note   was 

"Ai\er  hands  are  paid,  appropriate  bal-  spoken  of. 

ance,**  was  held  in  Fletcher  v.  Gillan,  In  Fearn  v,  Lewis,   4  C.  &  P.   169, 

62    Miss.  8,  to  be  insufficient,    being  Txndal,  C.  J.,  says:    "It  becomes  the 

neither  a  specification  of  the  debt  nor  a  duty  of  the  party  who  is  to  take   the 

promise  to  pay  any  fixed  amount.  case  out  of  the  statute  to  show  affirma- 

2.  Per  Parker,  C.  J.,  in  Whitney  v,  tively  that  the  acknowledgment  applies 
Bigelow,  4  Pick.  (Mass.)  no;  Cook  v.  distinctly  to  the  debt.  I  do  not  think 
Martin,  29  Conn.  60.  See  also  Con-  that  I  ought  to  call  upon  the  defend- 
way  v.  Reybum,  22  Ark.  290;  Johnson  ant  in  this  case  to  show  negatively  that 
V.  Johnson,  80  Ga.  260;  Gartrell  v,  there  is  any  other  debt  to  which  it  can 
Linn,  79  Ga.  700;  Martin  v.  Broach,  6  apply.'*  But  according  to  Wood  on 
Ga.  21;  Shipley  v.  Shilling,  66  Md.  558;  Limitations  (ist  ed.),  ^  68,  page  162,  "it 
Gibson  v.  Grosvenor,  4  Gray  (Mass.)  may  be  stated  as  a  general  rule  that 
606;  Fletcher  v,  Gillan,  62  Miss.  8;  where  there  is  an  acknowledgment  of 
Clarke  v,  Dutcher,  9  Cow.  (N.  Y.)674;  indebtedness,  it  will  be  taken  to  relate 
Stafford  v.  Bryan,  3  Wend.  (N.  Y.)  to  the  demand  in  suit,  and  the  burden  is 
532;  Hussey  v.  Kirkman,  95  N.  Car.  upon  the  defendant  to  show  that  it  re* 
63;  Arey  v,  Stephenson,  11  Ired.  L.  lated  to  another  debt.**  So  also  Morrell 
(N.  Car.)  86;  Chapman*s  Appeal,  122  v,  Ferrier,  7  Colo.  22. 

Pa.  St.  331;  Landis  xk  Roth,  109  Pa.  St.     '  0.  In  Wood  on  Limitatlpp^  <.ifted.), 
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(6)  Time  of  Acknowledgment — May  be  After  the  Bar  of  the 
Statute  Has  Fallen. — It  is  immaterial  whether  the  new  promise 
relied  on  is  before  or  after  the  bar  of  the  statute  has  fallen.  In 
either  case  it  sets  the  statute  running  afresh  from  its  date,^  and 
it  is  generally  held  that  no  stronger  evidence  is  required  in  one 
case  than  in  the  other.* 

i    no,    the   law   as    to   payments    is  statute  has  run.    Fletcher  v.  Gillan,  82 

summed  up  as  follows,  with  numerous  Miss.  8;  Harrison  v.  Davvies,  33  La. 

citations    for    each    point:   **Where   a  An.  216.     Contra^    Read  v,    Hurd,  7 

debtor  makes  a  payment  to  a  creditor  Wend.  (N.  Y.)  408;  Heath  v,  Grenell, 

to  whom  he  is  owing  several  distinct  61  Barb.  (N.  Y.)  100;  Nash  v,  Hodg- 

debts,  the  general  rules  as  to  the  appro-  son,  6  De  G.  M.  &  G.  474.    That  a 

priation  of  the  money  are:    ist.   That  creditor  may  apply  an  unappropriated 

It  shall  be  applied  as  the  debtor  di-  payment    to  any    debt  which    is  not 

rected  at  the  time  of  payment,  in  ac-  barred,  but  that,  unless  sanctioned  by 

cordance    with    the    maxim,  quicquid  the  debtor,  it  does  not  toll  the  statute 

solvitur  secundum  animum  solventis;  on  the  debt  to  which  it  is  applied;  Royl- 

2nd.  That,  if  the  debtor  does  not  direct  ston  v.  May,  71  Ala.  398. 

as  to  its  application,  the  creditor  may  Where  a  creditor  had  applied  a  pay- 

do  so  at  any  time  before   judgment,  ment  to  a  certain  debt,  it  was  held  that 

under   the    maxim    quicquid     recipi-  the  intention  of  the  debtor,  uncommu- 

/«r,  recipitur  in  modum  recipientis;  nicated,  to  apply  it  to  another  debt  was 

and  3rd.    If  neither  of  them  apply  the  ineffectual.    The  debtor  can  apply  it  to 

payment  to  any  particular  claim,  the  any  debt  he  pleases,  but  must  do  so  at 

law  will  apply  it  to  the  oldest  debt,  or  the    time  of  payment;    otherwise  the 

as  may  be  just.''    There  are  many  de-  right  devolves  on  the  creditor.    Long  v. 

cisions  to  the  effect  that  where  there  Miller,  93  N.  Car.  233. 

are  several  distinct  debts  a  general  ac-  Where  payments  were  unappropri- 

knowledgment  will  not  revive  any  of  ated  and  were  more  than  sufficient  to 

them.     Wood  on  Lim.,  §  68.  cover  one  of  two  accounts,  they  were  held 

In  Taylor  v,  Foster,  132  Mass.  30,  a  to  toll  the  statute  as  to  the  second  also, 
suit  was  brought  on  four  promissory  although  the  creditor,  without  a  definite 
notes,  and  it  was  held  that  a  single  pay-  knowledge  of  the  standing  of  the  two 
ment,  made  without  any  understanding  accounts,  had  credited  them  all  on  one. 
as  to  how  it  should  he  applied,  was  to  Robie  v.  Briggs,  59  Vt.  443. 
be  treated  as  a  part  payment  on  each  1.  Austin  v,  Bostwick,  9  Conn.  496; 
of  the  notes  so  as  to  take  the  whole  Ayers  v,  Richards,  12  111.  146;  Little  v. 
debt  out  of  the  statute  of  limitations.  Blunt,  16  Pick.  (Mass.)  359;  Drake  v, 
"There  must  be  reasonable  evidence  Sigafoos,  39  Minn.  ^\  Chidsey  v, 
that  the  debtor  recognized  and  admitted  Powell,  91  Mo.  623;  Mastin  v.  Bran- 
the  whole  of  the  indebtedness  to  be  due;  ham,  86  Mo.  643;  Yaw  v.  Kerr,  47  Pa. 
but  if  he  did  so  admit,  and  made  a  gen-  St.  333;  Malone  v.  Searight,  8  Lea 
eral  payment  on  account  of  it,  tliere  is  (Tenn.)  91;  Carlton  v,  Ludlow  Wool- 
no  reason  for  applying  the  admission  len  Mill,  27  Vt.  496;  Engmann  v.  Es- 
and  payment  to  either  of  the  notes  tate  of  Immel,  59  Wis.  249.  But  in 
rather  than  to  the  others,  but  it  would  Alabama^  by  code  of  1876,  ^  3240,  part 
carry  out  the  intentions  of  the  parties  payment  tolls  the  statute  only  as  to 
to  apply  the  acknowledgment  and  pay-  claims  not  barred,  but  will  not  lift  the 
ment  to  each  of  the  notes,  that  is,  to  bar  of  the  statute  after  it  has  fallen, 
the  whole  indebtedness,"  per  Morton,  Curtis  v,  Daughdrill,  71  Ala.  590. 
J.,  citing  Waters  v.  Tompkins,  2  C.  M.  2.  In  Biddel  v.  Brizzolava,  64  Cal. 
&  R.  723;  Walker  v.  Butler,  6  El.  &  Bl.  354,  it  b  said  that  af^r  the  statute  has 
506;  Burn  V.  Boulton,  2  C.  B.  476.  See  run  an  acknowledgment  must  be  one 
also  Nash  v.  Hodgson,  6  De  G.  M.  &  '*from  which  a  promise  is  necessarily 
G.474;  Jackson  v,  Burke,  i  Dill.  (U.  implied."  And  Ut2  t».  Utz,  34  La.  An. 
S.)  311.  Compare^  however,  Ayer  v.  752;  and  Bowdre  v,  Hampton,  6  Rich. 
Hawkins,  19  Vt.  26.  (S.  Car.)   208,  both   require  stronger 

Banvd  aUlnui. — ^That  a  creditor  can  proof  after  the  bar  of  the  statute  than 

apply  a  payment  not  appropriated  by  bafore;  but  thfe  general  rule  is  sOther- 

^e  debtor,  even  to  a  debt  *on  which  the  wiee.    See   cases   in   preceding   note, 
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(7)  Need  Not  be  in  Money, — "The  delivery  of  a  bill  or  note  as 
collateral  security  or  as  a  provisional  or  conditional  payment  in 
part  of  a  debt  is  equally  significant  as  an  acknowledgement  by  the 
debtor  of  his  liability  for  the  whole  demand  as  would  be  an  ab- 
solute payment  of  a  like  amount.  .  .  .  The  statute  of 
limitations  is  answered  from  the  time  of  the  delivery  of  the  col- 
lateral security."  ^ 

(8)  Must  Have  Necessary  Formalities — Writing, — Since  Lord 
Tenterden's  act,  9  Geo.  IV,  ch.  14  (1828)  all  acknowledgments 
in  England  have  been  required  to  be  in  writing,  and  similar  stat- 
utes have  been  passed  in  the  larger  number  of  the  States  of  this 
country.  These  statutes,  however,  affect  the  manner  of  proof 
only,  and  not  the  construction  of  acknowledgments.* 

id)  To  Whom  the  Acknowledgment  or  Payment  Must 

BE  Made. — "  It  is  very  certain  that  an  actual  promise  can  only 
be  made  to  the  creditor,  and  it  follows  that  the  acknowledgment 
from  which  the  promise  is  to  be  inferred  must  be  made  to  the 
creditor.  An  unqualified  acknowledgment  to  a  stranger  will  not 
take  a  case  out  of  the  statute."  *  But  **  where  the  acknowledg- 
ment is  to  a  stranger  and  it  appears  that  it  was  the  intention  that 
the  acknowledgment  made  to  him  should  be  communicated  to  and 
influence  the  creditor,  it  is  just  as  effectual  to  defeat  the  statute 


^ 


and  compare  Creighton  v,  Vincent,  lo  Keener  v.  Crull,  19  III.  89;  Nlblack  v. 

Oreg.  56.  Goodman,  67  Ind.  174,  183;  Sibert  v. 

1.  From  Smith  v,  Ryan,  66  N.  Y.  Wilder,  16  Kan.  176;  Clawson  v.  Mc- 

2.  See  also  Miller  v.  Magee,  2  N.  Cune's  Admr.,  20  Kan.  337;  Tousedale 
_ .  Supp.  156;  Haven  v,  Hathaway,  20  v.    Anderson,     p    Bush     (Ky.)     276; 

Me.  345;  Manchester  v,  Braedner,  107  Hargis  v.  Seweli,  87  Ky.  63;  Libbv  v, 

N.  Y.  346;  Creighton  v.  Vincent,    10  Robinson,  79  Me.  168;  Cape  Girardeau 

Oreg.  56;  Hart  v,  Nash,  2  C.  M.  &  R.  County  v.  Harbison,  58  Mo.  90;  Taylor 

337  (goods).    In  Whipple  v.  Blacking-  v,  Hendrie,  8  Nev.  243;  In  r^  Kendrick, 

ton,  97  Mass.  476,  the  statute  is  held  to  107  N.  Y.  104;  Wakeman  v,  Sherman, 

run  afresh,  not  from  the  delivery  of  the  9  N.  Y.  91 ;  Henry  v.  Root,  33  N.  Y. 

collateral,  but  from  a  payment  on  it.  526,  5^;    Hussey  v.  Kirkman,  95   N. 

2.  "To  enquire  whether,  in  a  given  Car.  03;  Kirby  v.   Mills,  78  N.   Car. 

case,  the  written  document  amounts  to  12^;  Spangler  v,  Spangler,  122  Pa.  St 

a  written  promise  or  acknowledgment,  358;  Hosietter  v.  Hollinger,  117  Pa.  St. 

is  no  other  enquiry   than  whether  the  606;    Kyle  v.  Wells,    17   Pa.  St.  286; 

same  words,  if  proved  before  the  stat-  McKinney  v.  Snyder,  78  Pa.  St.  497; 

ute  to  have  been  spoken  by  the  defend-  Maxwell  V.  Reilly,  ix  Lea  (Tenn.)  307. 

ant,  would  have  had  a  similar  opera-  Compare    Duguid     v,    Scholfield,    32 

tion  and  effect."    Per  Tindal,  C.  J.,  In  Gratt.  ( Va.)  803. 

Haydon  t^.  Williams,  7  Bing.  163.  Contra. — "The     acknowledgment, 

S.  Qiioted  from  Biddel  v,  Brizzolava,  whether  made  to  the  party  or  his  agent 

64  Cal.  354.     In  Croman  t/.  StuU,  119  or  to  a  stranger,  is   sufficient;"  Stewart 

Pa.  St.  91,  it  is  said  that  "the  rule  that  v.  Garrett,  65   Md.  392;  Emerson  v, 

promises  must  be  made  to  the  plaintiff  Aultman,  69  Md.  125.    It  is  no  longer 

or  his  agent  means  nothing  more,  how-  an  open  question  in  our  jurisprudence 

ever,  than  that  it  must  be  made  to  a  that  such  acknowledgments,  even  when 

party  in  interest."      Citing  Pennsyl-  made  to  third  persons  and  not  in  the 

vania  cases.    See  Fort  Scott  v.  Hick-  presence    of  the    creditor,    operate  a 

man,  112    U.   S.    150,   161;    Ringo  v,  valid,  legal  and  binding  interruption  of 

Brooks,  26  Ark.  540;  Pearson  v.  Dar-  prescription;"   Utz  v,  Utz,  34  La.  An. 

rington,  32  Ala.  227;  Comer  v,  Allen,  752;    Newkirk   v,  Campbell,   5   Harr. 

7aua.  i;  Wachter  -r;.  Albee,  80  111.  47;  (Del.)  380;    Whitney    v,  Bigelow,    4 
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of  limitations  as  if  it  had  been  made  directly  to  the  creditor  or 
his  authorized  agent."  ^ 

(i)  //  Must  Not  Remain  Uncommunicated. — To  make  the  ac- 
knowledgment complete  it  must,  however,  be  communicated  to 
someone,  and,  consequently,  a  paper  which  was  never  delivered 
but  was  found  among  the  debtor's  papers  after  his  death  cannot 
operate  as  an  acknowledgment.* 

{e)  By  Whom  the  Acknowledgment  or  Payment  Must 

BE  Made. — An  acknowledgment  or  a  payment  which  is  to  oper- 
ate as  an  acknowledgment,  must  be  made  by  the  debtor  or  his 
authorized  agent.^     A  mortgagor  who  sells  the  land  subject  to 

Pick.  (Mass.)  no;  M inkier  t;.  Minkler,  145;  Williams  t;.  Innes,  i   Camp.  364. 

16  Vt.  194.  A   power  of  attorney,  given  in   1869, 

1.  From  De  Freest  v.  Warner,  98  N.  authorizing  the  making  of  a  promissory 
Y.  217,  221 ;  Wakeman  v.  Sherman,  9  note,  does  not  authorize  a  payment  in 
N.  Y.  85;  Winterton  v.  Winterton,  7  1881  to  bar  the  statute.  Miller  v.  Magee, 
Hun  (N.  Y.)  230;  Smith's  Leading  2  N.  Y.  Sup.  156.  Where  the  pur- 
Cases,  Hare  &  Wallace's  Notes,  p.  975;  chase  price  ib  made  a  lien  on  land  a 
Bachman  v.  Roller,  9  Baxt.  (Tenn.)  part  payment  by  the  buyer  does  not 
409.  toll  the  statute  as  to  his  grantees.   Tate 

A  creditor  died,  and  before  any  ad-  v.    Hawkins,    81    Ky.    577.     Compare 

ministrator  was  appointed   the  debtor  Zoll  v,  Carnahan,  83  Mo.  35.     Promise 

made  to  the  creditor's  widow  a  promise  by  bank  president  held  to  bind  bank, 

to  pay  and  also  a  part  payment  on  the  Morgan    &    Co.    r.    Merchants'    Nat. 

note,  which  had  outlawed.    It  was  held  Bank,  13  Lea  (Tenn.)  234.    Ordinances 

that  such  a  promise,  or  payment,  must  of  city  council  providing  for  pa)'ment 

be  made  to  the  owner  of  the  note,  or  if  of  attorney;     McConnell    v.  City  of 

to  another  "such   privity  must  be  be-  New  Orleans,  35  La.  An.  273.     Attor- 

tween    the  person  addressed   and   the  ney  can  bind  client  by  his  payments, 

creditor  that  what  was  said  to  the  for-  but  the  relation  will  not  be  presumed  to 

mer  might  fairly  be  presumed  to  have  endure.     Newbould  v.   Smith,  33   Ch. 

been  meant  to  reach  his  ear  and  influ-  Div.  127  (1886).    Payment  by  a  devisee 

ence  his  conduct."  "A  promise  made  to  for  life  held  to  bind  those  who  take  in 

a   person    not    entitled  to  the    paper,  remainder.      In    re    Hollingshead,  37 

whether  the  promisor  knew  it  or  not,  Ch.  Div.  451  (1888). 

.    .    .    could  in  no  event  enure  to  the  Although  the  English  statute,  1  Vict, 

benefit  of  the  party  entitled  to  whom  ch.  28,  says  nothing  at  all  as  to  the  per- 

no  promise  is  made  or  intended  to  be  son  by  whom  payment  is  to  be  made,  it 

made."      Maxwell    v,   Reilly,    11    Lea  is  ile/</ in  Harlock  r.  Ashberry,  19  Ch. 

(Tenn.)  307.  Div.  ^39,  that  payment  by  a  stranger  is 

2.  Abercrombie  v.  Butts,  72  Ga.  74;  insuMcient,  and  also,  reversing  the  same 
Merriman  v.  Leonard,  6  Cush.  (Mass.)  case  in  18  Ch.  Div.  229,  that  payment 
150;  Allen  V,  Collins,  73  Mo.  138;  Allen  to  a  mortgagee  by  a  tenant  of  tne  mort- 
"V.  Collier,  70  Mo.  138.  Compare  gaged  property  without  the  knowledge 
Rogers  v.  Southern,  4  Baxt.  (Tenn.)  67.  of  the  mortgagor  is  not  sufficient. 

8.   *'To     make    paymemts    effective  In  Lewin  %\  Wilson,  11    App.  Cas. 

Against  a  party  to  save  a  claim  from  639,  an  appeal  from  the  supreme  court 

the  statute  they  must  have  been  made  of  Canada  (9  Canada  646),  a  mortgage 

:by  him,  or  for  him  by  his  authorized  was  given  by  W  to  secure  the  debt  of 

Agent;"    McMullen  v.  Rafferty,  89  N.  H,  H  being  bound  to  pay  both  principal 

Y.  456,  460.    See  also  Ringo  t^.  Brooks,  and    interest.    The   cases    just    men- 

2,(i  Ark.  540;  Ryal   v,   Morris,  68  Ga.  tioned  were  discussed,  and  it  was  held^ 

834.     Compare  Little   t>.  Edwards,  69  under  a  statute  practically  the  same  as 

Md.  499;  McDonald  v.  McDonald,  7  that  in  Harlock  v.  Ashberry,  that  al- 

N.  Y.  Sup.  935;  Switzer  v.  Noffsinger,  though  the  payments  of  interest  made 

82  Va.  518;  Huntington  v.  Chesmore,  by  H  were  not  made  b\' a  party  or  by  his 

60  Vt.  566;  Harlock  v.  Ashberry,  19  agent,  they  were  sumcient,  since  they 

Ch.  Div.  539;  Burt  v.  Palmer,  5  Esp.  were  payniients  made  by  a  person  who, 
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the  mortgage,  cannot,  by  his  subsequent  acknowledgment  or  pay- 
ment of  interest,  toll  the  statute  as  to  his  grantees,^ 

A  partner,  however,  is  held  to  be  an  agent  of  his  copartners 
so  that  a  new  promise  or  payment  by  him,  while  the  partnership 
relation  continues,  will  bind  them.*  After  a  dissolution  of  the 
firm,  it  is  sometimes  held  that  a  partner  cannot  bind  the  partner- 
ship  at  all ; '  sometimes,  that  he  can  bind  it  only  as  to  claims  on 

under  the  terms  of  the  contract  was  knowledgment  or  new  promise.    Plant 

entitled  to  pay,  and  from  whom  the  v.  Shryock,  62  Miss.  821;  Bowmar  v, 

mortgagee     was     bound     to     accept  Peine,  64  Miss.  99.      Where  the  ac- 

payment.    The  court  pointed  out  that  knowledgment  bv  the  mortgagor  is  be- 

acknowledgments    cost    nothing,    and  fore  the  sale  it  (is  held  to  be  otherwise 

might  be  made  by  persons  who  have  in  Johnson  t/.  Johnson,  81  Mo.  331. 
no  substantial  interest,  "whereas  pay-        2.  Sear8V.Starbird,78Cal.  225  (1889); 

ment  is  certain  to  be  made  only  t>y  Tate  v.  Clements,   16  Fla.    3^9,  354; 

those  who  have  some  duty  or  interest  Abrahams     v.    Myers,    40    Md.  499; 

to  pay."  Faulkner  v,  Bailey,  123  Mass.  588;  Ken- 

"While  authority  can  be  conferred  on  niston  v.  Avery,  i6  N.  H.  117;  Tappan 
another  to  make  such  payment,  such  v.  Kimball,  30  N.  H.  136;  Wood  v. 
authority  should  be  established  by  Barber,  90  N.  Car.  76;  Carlton  v.  Cof- 
plain  and  clear  proof,  and  not  rest  upon  fin,  28  Vt.  C04.  The  cases  on  this  and 
proof  showing  that  the  debtor  urged  the  following  points  are  collected  in 
the  creditor  to  collect  the  debt  of  the  Ames'  Cases  on  Partnership,  618. 
principal,  as  is  the  case  here."  Little-  See  further  for  decisions  as  to  part- 
field  V,  Littlefield,  01  N.  Y.  203,  210.  ners,  II,  4,  (a),  supra. 

Payment  by  husband  i(«/e/ not  to  bind        8.  Bell  v,  Morrison,  i  Pet.  (U.  S.) 

wife.     Wilmer  v.  Garther,  68  Md.  342.  351;  Cronkhite  v.  Herrin,  15  Fed.  Rep. 

Compare  Dunn  v.  Buckley,  56  Wis.  (Wis.)  888;  Wilson  v.  Torberl,  3  Stew. 

190.  (Ala.)   296;    Myatts  v.  Bell,  41    Ala. 

1.  *'The  mortagor,  after  disposing  of  222;  Espy  v.  Comer,  76  Ala.  501;  Tate 

the  premises  by  deed  of  sale  loses  all  v.  Clements,  16  Fla.  339,  354;  Kallen- 

control  over  them.     His  personal  lia-  bach  v,  Dickinson,  100  111.  427  Teases); 

bility  thereby  becomes  separate  from  Helm  v.  Cantrell,  59  111.  524;  Yandesv. 

the  ownership  of  the  land,  and  he  can  Lefavour,  2  Blackf.  (Ind.)  371;  Kirk  t;. 

by  no  subsequent  act  create  or  revive  Hiatt,  2  Ind.  322;  Dickerson  v.  Tur- 

charges  against  the  premises.     He  is  as  ner,  12  Ind.  223,  230;  Peirce  x\  Tobey, 

to   the   premises  thenceforth    a    mere  5  Mete.  (Mass.)  i^;  Ide  v.  Ingraham, 

stranger.    .    .    .    He    cannot    at    his  5  Gray  (Mass.)  106, 108;  Gates  v.  Fiak, 


pleasure  affect  the  interests  of  other    45  Mich.   522;    Pennoyer  v.  David,  8 
_  _   _         _  ^. .  __  

Ne 
136 
Schmucker  v.  Sibert,  18  Kan.  104;  Day     N.  Y.  523;  Graham  v.  Selover,  59  Barb. 


parties."  Field,  C.  J.,  in  Lord  v.  Mor-  Mich.  407;  Mayberry  v,  Willoughby,  5 
ris,  18  Cal.  482,  490;  quoted  by  the  Neb.  368;  Tappan  v.  Kimball,  30  N.  H. 
court  in  Zoll  v,  Camahan,  83  Mo.  35;     136,  142;  Van  Keuren  v.  Parmelee,  2 


V.  Baldwin^34  Jowa  38o;_Newbould  v,    (N.   Y.)   313J   Coleman  v.   Fobes,   22 

Pa.  St.  1  c6; 
Barrett  v.  Prentiss,  57  Vt.  297.     Con-     (Pa.)    126;    Folk'  v.    Russell,  7   Baxt. 


Smith,  33  Ch.  Div.  127.   But  see  contra    Pa.  St.  156;  Levy  v.  Cadet,  17  S.  &  R. 


versely,  payments  of  interest  by  a  mort-  (Tenn.)  591;  Belote  v.  Wynne,  7  Yerg. 
gagor^  grantees  do  not  toll  the  statute  (Tenn.)  534;  Muse  v.  Donelson,  2 
as  to  him.  Trustees  of  Almshouse  Humph.  (Tenn.)  166.  An  exception  is 
Farm  v.  Smith,  52  Conn.  434;  and  made  in  case  of  a  liquidating  partner  in 
compare  Harlock  v,  Ashberry,  19  Ch.  Reppert  v,  Calvhi,  40  Pa.  St.  248;  Wil* 
Div.  539,  stated  in  preceding  note.  son  v.  Waugh,  loi  Pa.  St.  233.  And 
Where  the  acknowledgment  by  the  where  the  acknowledgment  Is  to  a  credit- 
mortgagor  is  before  the  sale  of  the  or  who  had  no  notice  of  the  dissolu- 
premises  the  purchaser  is  affected  by  it  tion,  the  rule  does  not  apply.  Tate  v, 
and  takes  subject  to  the  incumbrance  Clements,  16  Fla.  339;  Buxton  v.  Ed- 
thus  renewed  and  extended,  although  wards,  134  Mass.  567;  Sage  v.  Ensign,  2 
the  mortgage  was  apparently  barred,  Allen  (Mass.)  245;  Gates  v,  Fisk,  41 
and  he  luid  no  knowledge  of  any  ac-  Mich.  522;  Kenniston  v,  Avery,  16  ~ ' 
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which  the  statute  is  still  running;  ^  and  sometimes  that  he  can 
bind  the  partnership  even  as  to  claims  that  are  barred.* 

The  power  of  an  executor  or  administrator  to  waive  the  benefit 
of  the  statute  of  limitations  as  to  a  debt  of  his  testator,  and 
start  the  statute  afresh,  either  by  a  part  payment  or  a  new  pro- 
mise, has  been  already  incidentally  considered  under  the  head- 
ings which  treat  of  the  power  of  executors,  etc.,  to  pay  barred 
debts,  and  to  waive  the  defence  of  the  statute  of  limitations  by 
a  refusal  to  plead  it  when  sued.' 

On  the  subject  of  acknowledgments  by  one  of  several  joint 
debtors,  the  leading  case  is  Whitcomb  v.  Whiting,  Douglas  652,* 
decided  in  1781  by  LORD  MANSFIELD,  which  held  that  payment 
\xy  one  drawer  of  a  joint  and  several  promissory  note  would 
take  it  out  of  the  statute  of  limitations  as  against  the  others. 
The  entire  opinion  so  far  as  it  relates  to  this  point  is  as  follows: 
"Payment  by  one  is  payment  for  all,  the  one  acting  virtually  as 
agent  for  the  rest ;  and  in  the  same  manner  an  admission  by  one 
is  an  admission  by  all ;  and  the  law  raises  the  promise  to  pay 

H.  1x7;  Tappan  v,  Kimball,  30  N.  H.  claims  are    not    barred.     In  re  Ken- 

136;  Forbes  t;.  Garfield,  32  Hun  (N.  Y.)  drick,  107  N.  Y.  104;  McLaren  v,  Mc- 

3S9;  Myers  V.  Standart,  II  Ohio  St.  39.  Martin,  36  N.  Y.  88;    Bloodgood   t\ 

Cam/ar«  Blethen  V.  Murch,  8oMe.3X3.  Bruen,  8  N.  Y.  362;  Switzer  v.  Noff- 

1.  Hicks  9.  Lusk,  19  Ark.  693;  Burr  singer,  82  V a.  518;  Wadleigh  v.  Jordan, 
?'.  Williams,  20  Ark.  171.  See  Sears  v.  74  Me.  483  {qucer€)\  Hellmanz;.  Kiene, 
Starbird,  78  Cal.  225;  Austin  v,  Bost-  73  Iowa  448;  Henderson  v.  Ilsley,  11 
wick,  9  Conn.  496;  Bissell  t>.  Adams,  Smed.  &  M.  (Tenn.)  9.  Compare 
3^  Conn.  299;  Beardsley  v.  Hall,  36  Jordan  v.  Brown.  72  Ga.  495;  Grimball 
Conn.  270;  Ford  v,  Clark,  72  Ga,  Tro;  v.  Mastin,  77  Ala.  553.  In  re  Rich- 
Tillinghast  v.  Nourse,  14  Ga.  641;  mond.  petitioner,  2  Pick.  (Mass.)  567; 
Brewster  v,  Hardeman,  Dudley   (Ga.)  Shipp  v.  Davis,  69  Ga.  298. 

138;   Davis  V.   Houren,  6    Rob.  (La.)  "A  personal   representative   has  the 

255;  Schindel  v.  Gates,  46  Md.   604;  power  to  remove  the  bar  of  the  statute 

Newman    v,   McComas,    43    Md.   70;  of    limitations    by    a    new    promise;'* 

Ellicott    V,    Nichols,     7    Gill     (Md.)  Everitt  v.  Williams,  45  N.J.  Law  140; 

85;     McClurg    V.    Howard,    45     Mo.  Shreve  v.  Joyce,  7  Vroom  (N.  J.)  44. 

365;  Craig  V.  Callaway  Co.  Court,  12  "The  administrator,  it  is  true,  need 

Mo.  94;  Merritt  v.  Dav,  9  Vroom  (N.  not  plead  the  general  statute  of  limita- 

J.)  32;  Casebolt  v.  Ackeman,  46  N.  J.  tions,  but  the  heirs  or  any  of  them  ma}' 

169.  plead  the  statute,  and  the  other  credit- 

2.  Turner  v,  Ross,  i  R.  1. 88;  Wheel-  ors  may  rely  upon  the  plea  even  if  the 
ock  V,  Doolittie,  18  Vt.  440;  Mix  v,  personal  representatives  decline  to  do 
Shattuck,  50  Vt.  421;  Shelton  v.  Cocke,  so;  and,  therefore,  it  has  been  keld  that 
3  Munf.  (Va.)  191.  It  was  so  held  the  request  of  the  personal  representa- 
originally  in  North  Carolina^  Walton  tive  for  delay  of  suit  does  not  prevent 
v.  Robinson,  5  Ired.  (N.  Car.)  141;  Mc-  the  bar  of  the  statute  of  six  years.** 
In  tyre  v.  Oliver,  2  Hawks  (N.  Car.)  Bates  v.  Elrod,  13  Lea  (Tenn.)  156. 
209;  Willis  V,  Hill,  2  Dev.  &  B.  (N.  4.  Whitcomb  v.  Whiting  is  elabo- 
Car.)  231.  But  the  rule  is  now  other-  rately  discussed  in  i  Smith's  Leading 
wise  by  statute.  Wood  v.  Barber,  90  N.  Cases,  *703-737.  See  also  the  various 
Car.  76,  79.  cases  just  cited  as  to  copartners.    The 

8.  See  II,  4,  (a),  and  III,  i,  {h)^supra*  American  law  is  summed  up  by  States 

It  is  commonly  held  that  after  the  in  Kallenbach,  Jr.  v,  Dickinson,  100  111. 

bar  of  the  statute  lias  fallen  an  acknowl-  427, 437  ( 1881 ). 

edffment  by  an  administrator  or  executor  There  are  now  statutory  provisions 

will  not  revive  a  claim  as  against  the  on  the    subject  in  many  States.    See 

next  of  kin,  or  other  creditors  whose  Wood  on  Lims.,  §  285. 
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when  the  debt  is  admitted  to  be  due."  Judge  Story ^  pro- 
nounces this  reasoning  unsatisfactory  on  the  ground  that  "  it  as- 
sumes that  one  party  who  has  authority  to  discharge  has,  neces- 
sarily, also  authority  to  charge  the  others/'  and  in  a  leading  case 
in  New  York*  it  is  said  by  Bronson,  J.,  that  "nothing  but  the 
great  name  of  Lord  Mansfield  could  have  given  currency  to  this 
reasoning.  ...  If  the  meaning  be  that  one  joint  debtor  is 
the  agent  of  the  others  for  the  purpose  of  making  admissions  to 
bind  them,  that  was  assuming  the  very  point  to  be  proved,  and 
the  assumption  had  neither  authority  nor  argument  to  support  it. 
There  is  nothing  in  the  relation  of  joint  debtors  from  which  such 
an  agency  can  be  inferred."  Whitcomb  v.  Whiting  is  followed  in 
some  of  the  United  States,'  but  in  most  of  the  States  it  is  ex- 
pressly repudiated.* 

Where  one  surety  makes  a  voluntary  payment  on  a  barred 

1.  In  Bell  r.  Morrison,  i  Pet.  (U.  S.)  Green  v,  Greensboro  College,  83  N. 
351,   a  leading  case  in    opposition  to    Car.  449. 

w  hitcomb  v.  Whiting.  ''In  England  as  well  as  in  most  of  the 

2.  Van  Keuren  v,  Parmelee,  2  N.  Y.  States  of  the  Union,  it  is  the  generally 
523.  admitted  doctrine  that  a  payment  made 

8.  Bound  V.  Lathrop,  4  Conn.  336;  by  one  obligor  in  a  bond  before  the  ex- 
Clark  V.  Sigourney,  17  Conn.  511;  piration  of  the  time  necessary  to  raise 
Shepley  v.  Waterhouse,  22  Me.  497;  a  presumption  of  payment,  and  within 
Dinsmore  v,  Dinsmore,  21  Me.  433;  the  prescribed  period' before  the  bring- 
Sigoumey  v.  Drury,  14  Pick.  (Mass.)  ing  of  the  action  will  take  the  case  out 
387;  Bridge  v.  Grav,  14  Pick.  (Mass.)  of  the  rule  of  presumption  as  to  all  his 
55;  Vinal  V.  Burrill,  16  Pick.  (Mass.)  co-obligors."  "The  correctness  of  the 
401;  Merritt  r.  Day,  9  Vroom  (N.J.)  rule  has  been  gravely  doubted  by 
32;  Wheelock  v,  DoolittJe,  18  Vt.  440;  some  of  the  courts  of  the  very  highest 
Hollister  r.  York,  59  Vt.  i.  authority,  and  finally  after  some  fluctu- 

In  Wood  on  Limitations,  ^  285,  the  ation  in  its  decisions  it  has  been  ex- 
statutory  provisions  are  said  to  be  such  pressly  repudiated  by  the  N.  Y.  court 
that  Whitcomb  v.  Whiting  is  not  now  of  appeals  in  Shoemaker  v,  Benedict, 
law  except  in  four  States,  Connecticut,  iiN.V.  176  .  .  .  and  such  is  said 
New  Jersey,  Rhode  Island  and  Dela-  in  3  Parsons  on  Contracts,  80,  to  be 
ware.  the  tendency  of  the  modern  adjudica- 

''The  doctrine  of  the  leading  case  of  tions  on    the  point."     Held^   that    in 

Whitcomb  v.  Whiting  has  been  undevi-  North   Carolina,   by  the  cases  of  Mc- 

atingly  recognized  and   applied   here."  Keehton  v.  Atkinson,  i  Jones  (N.  Car.) 

Casebolt  v.  Ackerman,  46  N.  J.  L.  169.  421;  Wilfang  v,  Cline,  i  Tones  (N.Car.) 

In  North  Carolina^  in  Wood  v.  Bar-  499,  and  Lowe  v,  Sowell,  3  Jones  (N. 
ber,  90  N.  Car.  76,  it  is  held  that  part  Car.)  67,  the  rule  *4s  now  too  firmly 
payment  of  a  note  before  it  is  barred  by  established  to  admit  of  a  thought  of  its 
one  acceptor,  binds  the  other  acceptors  being  disturbed  by  us,"  but  that  it  would 
but  does  not  bind  the  drawers.  **To  not  be  extended  so  as  to  allow  a  mere  ac- 
give  this  effect  to  the  act  of  one  there  hno-wledgment  to  deprive  co-obligors  of 
must  be  a  community  of  interest  and  a  the  benefit  of  the  presumption  of  pay- 
common  obligation  among  them.  They  ment.  Campbell  v.  Brown,  86  N.  Car. 
must  be  obligors  in  a  bond,  makers  of  a  376.  Compare  Wagoner  t.  Watts,  44 
promissory  note,  drawers  or  acceptors  N.  J.  L.  126;  Gardiner  v.  Nutting,  5 
of  a  bill,  or  joint  endorsers  of  either.  Me.  140;  Bean  v.  Munroe,  33  Ga.  so. 
An  admission  direct  or  involved  in  the  4.  "It  is  the  settled  law  of  this  State  that 
act  of  payhient,  by  one  of  either  class  payments  made  by  one  joint  contractor 
under  the  same  measure  of  responsibility  cannot  save  from  the  statute  of  limlta- 
becomes  the  legal  act  of  all  that  class  tions  a  claim  against  another  joint  con- 
but  does  not  revive  the  liability  of  others  tractor,  and  that  payments  made  by  the 
of  a  different  class."  See  also  Davis  principal  debtor  cannot  save  from  the 
V.  Coleman,  7    Ired.   (N.  Car.)  434;  statute  a  claim  against  the  surety;"  Mc* 
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claim  he  cannot  enforce  contribution  from  his  cosurety,*  but  it  is 
otherwise  if  his  payment  was  compulsory  • 

An  acknowledgment  by  an  assignee  for  the  benefit  of  credit- 
ors does  not  start  the  statute  afresh  as  to  the  assignor.' 

9.  Special  Inrtances— (a)  Mutual  Accounts. — By  the  statute  21, 
James  I,  ch.  16,  §  3,  the  limitations  prescribed  do  not  apply  to  mer- 
chants'accounts.  This  exception  in  favor  of  merchants'  accounts 
has  been  repealed  in  England,^  and  does  not  now  generally  exist  in 
this  country.*  In  thosejurisdictions  wherethere  have  been  statutory 
provisions  as  to  merchants'  accounts,  there  has  been  a  difference  of 
opinion  as  to  whether  the  exception  could  be  extended  to  cases  in 
which  there  had  been  no  transactions  on  either  side  within  six 
years,  but  the  prevailing  opinion  appears  to  be  that  in  such 
accounts  mere  time  will  never  be  a  bar.® 

MuUer  v.  Raffertj,  89  N.  Y.  456,  459.  note  which  was   barred    in   Vermont 

Bell   V.  Morrison,  I    ret.  (U.S.)   351;  happened  to  go  into  New  Hampshire, 

U.  S.  V,  Wilder,  13  Wall.  (U.  S.)  254;  and  was  there  sued  and  compelled  to 

Lowther    v.     Chappell,     8   Ala.    353;  pay.     It  was  ii«/</ that  he  could  recover 

Myatts  V.  Bell,  41  Ala.  222;  Knight  v.  contribution   from    his   cosurety  since 

Clements,  45  Ala.  80;  Tate  v,  Clements,  his  payment  was  compulsory. 

16  Fla.  339;  Yandes    v,   Lefavour,    2  8.  Hellman  v,  Kiene,  73  Iowa  448; 

Blackf.  (Ind.)  371;  Dickerson  v.  Tur-  Richardson  t;.  Thomas,  13  Gray  (Mass.) 

ner,  12  Ind.  223;  Bottles  r.  Miller,  112  381;  Roscoe  v.  Hale,  7  Gray  (Mass.) 

Ind.  584;  Steele  v.  Souder,    20    Kan.  274;  Stoddard  v.  Doane,  7  Gray  (Mass.) 

30;    Schindel   v.    Gates,   46  Md.  604;  387;  Whitney,  Clark  &  Co.  v.  Cham- 

Willoughby  v,  Irish,  35  Minn.  63;  Pro-  oers,  17  Neb.  90;  Pickett  v.  King,  34 

bate  Judge  v.  Stevenson,  55  Mich.  320;  Barb.  (N.  Y.)  193;  Pickett  v.  Leonard, 

Foute  V.  Bacon,  24  Miss.  156;  Briscoe  34  N.   Y.  17^;  Roosevelt  v.   Mark,  6 

V.  Anketell,  28  Miss.  361;  Mavberry  v.  Johns.  Ch.  (N.  Y.)   266;  Marienthal  v. 

Willoughy,  5  Neb.  360;  Van  keuren  v,  Mosler,  16  Ohio  St.  566;  Read  v.  John- 

Parmelee,  2   N.  Y.  523;  Shoemaker  v,  son,  i  R.I.  81;  Benton  v,  Holland,  qS 

Benedict,   11    N.  Y.  176;  Winchell  v.  Vt.  533;  Davies  v,  Edwards,  7  Exch. 

Hicks,  18  N.  Y.  558;  McMuUer  v,  Raf-  22.      Compare  Letson  v,  Kcnyon,  31 

ferty,  89   N.  Y.  456;  Exeter  Bank  v,  Kan.  301;  Parsons  v.  Clark,  59  Mich. 

Sullivan,  6   N.  H.  121;  Kelly  v.  San-  414. 

bom,  9  N.  H.  46;  Whipple  v.  Stevens,  A   creditor's    bill,  brought    by    one 

2  Fost.  (N.  H.)  219;  Palmer  v.  Dodge,  creditor  in  behalf  of  himself  and  all 

4  Ohio  St.  21;  Levy  v.  Cadet,  17  S.  &  others,  stops  the  statute  as  to  any  credit- 

R.   (Pa.)    126;  Coleman  v.  Forbes,  22  or  who  comes  in  and  proves  his  debt 

Pa.  St.  156;  Houser  v.  Irvine,  3  W.  &  under  the  decree.     Dobson  v.  Simon- 

S.  (Pa.)  345;  Bush  V.   Stowell,  71  Pa.  ton,  93  N.  Car.  268. 

St.  208;  Steele  V.  Jennings,  i  McMullen  4.  19  and  20  Vict.,  ch.  97,  (  9. 

(S.  Car.)  297;  Walters  V.  Kraft,  23  S.  6.  The  exception  appears  to  exist  still 

Car.   Rep.   578;    Beloit   v.   Wynns,    7  by    statute    in    Kentucky ^    Maryland, 

Yerg.  (Tenn.)  534;  Muse  v,  Donelson,  New    yersey,   Rhode   island,    Texas, 

2  Humph.  (Tenn.)  166.  Virg-inia  and  West  Virginia. 

See  also  3  Kent  Com.  (8th  ed.)  *$$.  Green  v.  Disbrow,  79  N.  Y.  i,  6. 

1.  "It  is  conceded  that  if  one  surety  6.  Settled  in  England  by  Robinson  v, 

pays  the  debt  to  his  principal  after  the  Alexander,  8  Bligh,  N.  S.  352.  Bass  v, 

running  of  the  statute,  he  has  no  right  Bass,  6  Pick.  (Mass.)  364;  Franklin  v. 

of  contribution  against  his  cosurety  so  Camp,    i   Coxe  (N.  J.)    196;  Stiles  v. 

as  to  defeat  the    plea  of   limitation;"  Donaldson,  3  Dallas  (Pa.)  264.     Com' 

Cochran  v.  Walker,  82  Ky.  220;  Shel-  ^are  Coster  v.  Murray,  5  Johns.  Ch. 

ton  V.  Farmer,  9  Bush  (Ky.)  314;  Lang  (N.   Y.)    522  (discussion);  Van  Rhvn 

V.  Miller,  93  N.  Car.  227.  v.  Vincent,   i  McCord  (S.  Car.)   Ch. 

8.  Glasscock  v.  Hamilton,  62    Tex.  310. 

X43;  Aldrich  V,  Aid  rich,  56  Vt.  324.    In  An  account  between  a  lawyer  and  a 

the  latter  case  one  of  the  sureties  on  a  merchant  is  hot  a  merchant's  account. 
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Btetatai  of.  LIMITA  TION  OF  A  CTIONS.      Spedal  InitanoM. 

The  law  of  mutual  accounts  is  distinct  from  that  of  merchants' 
accounts,  and  is  to  the  effect  that  although,  if  an  account  is  not 
mutual,  only  items  within  the  statutory  period  can  be  sued  upon, 
it  is  otherwise  in  the  case  of  mutual  accounts  if  they  contain 
any  item  within  the  required  six  years,  and  one  such  item  will 
lift  from  the  bar  of  the  statute  all  other  items  in  the  same  ac- 
count although  barred.  The  leading  case  on  this  subject  is  Cat- 
lin  V.  Skoulding,  6  T.  R.  189,  in  which  LORD  CHIEF  JUSTICE 
Kenyon  says  :  "  I  take  it  to  have  been  clearly  settled,  as  long  as 
I  have  any  memory  of  the  courts,  that  every  new  item  and  credit 
in  an  account  given  by  one  party  to  the  other  is  an  admission  of 
there  being  some  unsettled  account  between  them,  the  amount  of 
which  is  afterwards  to  be  ascertained."  The  cases  generally  rest 
on  this  ground,  but  the  doctrine  is  repudiated  in  a  New  Hamp- 
shire case,^  which  refuses  to  hold  that  a  credit  in  an  account  made 
in  his  own  favor  by  one  party  can  be  construed  as  an  acknowl- 
edgment of  indebtedness  or  promise  to  pay  by  the  other.  The 
better  rule  appears  to  be  that  "  in  ordinary  cases  of  mutual  deal- 
ings no  obligation  is  created  in  regard  to  each  particular  item,  but 
only  for  the  balance,  and  it  is  the  constantly  varying  balance 
which  is  the  debt."  * 

In  the  case-  of  such  accounts,  the  statute  of  limitations  runs 
only  from  the  date  of  the  last  item,*  and   it  is  immaterial  on 

Both  must  be  merchants.     Mattern  v,  629;  Waffle  i^.  Short,  25  Kan.  503;  Davis 

McDivitt,  113  Pa.  St.  402.  v.  Smith,  4  Me.  337;  McLellan  v.  Crof- 

1.  Blair  v.  Drew,  6  N.  H.  235;  dis-  ten,  6  Me.  308;  Beltzhoover  v.  Yewell, 
cussed  and  approved  Gage  v.  Dudley,  11  G.  &  J.  (Md.)  212;  Cogswell  v,  Dol- 
64  N.  H.  271.  liver,  2  Mass.  217;  Davis  v,  Tiernan,  2 

2.  From  Abbott  v.  Keith,  11  Vt.  525.     How.  (Miss.)  786;  Penn  v.  Watson,  20 
"Such  a  state  of  facts  implies   that    Mo.  13;  Belles  v.  Belles,  12  N.J.  L.  339; 

the  parties  have  mutually    consented  Hibler  v.  Johnson,  3  Harr.  (N.  J.)  266; 

that  each  item,  in  whosesoever  favor  it  Sickles  v.  Mather,  20  Wend.  (N.  Y.) 

may  be,  shall   not  constitute  an  inde-  72;    Kimball  v.  Brown,  7   Wend.   (N. 

pendent  debt  due  immediately,  to  be  Y.)   322;     Chamberlin    v,    Cuyler,    9 

paid  or  enforced  at  once,  but  that  the  Wend.  (N.  Y.)  126;  Tucker  v.  Ives,  6 

items   occurring  from  time  to  time  in  Cow.  (N.  Y.)  193.      Compare  Green  v. 

favor  of   the  respective    parties  shall  Disbrow,  79  N.  Y.  i;  Newsome  v.  Per- 

operate  as  mutual  set-offs,  and  that  the  sons,  2  Hayw.  (N.  Car.)  242;  Mauney 


shifting  balance,  when  either  or  both    v.  Coit,  86  N.  Car.  463;  Van   Swear- 

ris,  I  W.  &  S.  (Pa.)  356; 
is  the  reason  why  the  statute  of  limita-     Thomson  v.  Hopper,  i   W.  &  S.  (Pa.) 


shall  call  for  it,  shall  be  the  debt.    This    ingen  v.  Harris,  i  W.  &  S.  (Pa.) 


tions  does  not  apply  during  such  a  state  467.     Compare  Chambers  v.  Marks,  25 

of  mutual  dealings."     Gunn   v.  Gunn,  Pa.  St.  296;  TurnbuU  v.  Strohecker,  4 

74  Ga.  555,  565,  with  a  discussion  of  the  McCord.  (S.  Car.)  210;  Taylor  v,  Mc- 

whole  subject.  Donald,  2  McCord  (S.  Car.)  178;  Sum- 

3.  See  Toland  v.  Spring,  12  Pet.  (U.  ter  v.  Morse,  2  Hill  (S.  Car.)  87;  Prid- 

S.)  300;  Mandeville  t;.  Wilson,  5  Cranch  gen   v.  Hill,  12    Tex.  ^74;    Moore  v, 

(U.  S.)  15;  Ware  v.  Manning,  86  Ala.  Mauro,  4  Rand.  (Va.)488;  Hutchinson 

238;  Kutz  V,  Fleisher,  67  Cal.  93;  Ash-  v,  Pratt,  2  Vt.  149;  Wood  v.  Barney,  2 

ley  V.  Hill,  6  Conn.  248;  Floumoy  v.  Vt.  369;    Hannan    v,   Engelmann,   49 

Wooten,  71  Ga.  168;  Ford  v,  Clark,  72  Wis.  278. 

Ga.  760;  Gunn  v.  Gunn,  74  Ga.  555;  In  Perry  v.  Chesley,  77  Me.  393,  it  is 

Knipe  v,  Knipe,  2  Blackf.   (Ind.)   340;  said  that  an  item  within  six  years  back 

Chambers  v.  Chambers,  78   Ind.  400.  of  the  date  of  the  writ  cannot  save  any 

Compare  Kellar  v,  Jackson,  58  Iowa  other  items   from    the    statute    unless 
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9umm  of.             LIMITA  TION  OF  A  CTIONS.     SpedEl 

which  side  of  the  account  the  item  relied  on  nnay  be.^ 

Such  accounts  must  be  shown  to  be  mutual,*  and  mere  pay- 
ments on  one  side  against  credits  on  the  other  are  not  sufficient 
to  make  it  so.' 

A  mutual  account  is  terminated  when  a  final  balance  is  ar- 
rived at,  which  is  to  constitute  an  independent  debt,^  and  on  such 
a  stated  account  the  statute  runs  from  its  date.^ 

there  are  items  within  six  years  preced-  174;   Penill    v.  Nichols,  89  Ind.  444, 

ing  it.    So  held  in  Lancey  v,  Maine  448;    Djer    v.  Walker,  51    Me.    104; 

Cent.  R.  Co.,  72  Me.  38.  Webster  v.  Bj^rnes,  32  Md.  86;  Dlckin- 

1.  Marr  v.  South  wick,  2  Port.  (Ala.)  son  v.  Williams,  11  Cush.  (Mass.)  258; 
351;  Davis  f'.  Smith,  4  Me.  337;  Tucker  Parker    v.    Schwartz,    136    Mass.    30; 
V,  Ives,  6  Cow.  (N.  Y.)  195;  Newsome  Peek  v.  Company,  5   Bosw.   (N.  Y.) 
V.  Person,  2  Hayw.  (N.  Car.)  242;  Ord  226;  Adams  v.  Carroll,  85  Pa.  St.  200. 
V,  Ruspini,  2  Esp.  569.  In  WooUey  v.  Osborne,  39  N.  J.  Eq. 

A    defendant   cannot    omit    certain  54,  59,  J  entered  charges  against  D,  and 

items,  and  so  plead  the  statute  of  limita-  also  entered  credits  of  rent  due  to  him 

tions.    Chapman  v,  Goodrich,  55   Vt.  from  D.     It  was  held  that  such  charges 

354.  and    credits    of   rent    offsetting  them 

2.  ''The  very  theory  upon  which  this  constituted  a  mutual  account. 

statute  is  based  is  that  the  credits  are  4.  **Thi8  doctrine  rests,  not  on   the 

mutual,  and  that  the  account  is  per-  notion  that  every  credit  in  favor  of  one 

mitted  to  run  with  the  view  of  ultimate  is  an  admission  by  him  of  indebtedness 

adjustment  by  a    settlement  and  pay-  to  the  other,  or  a  new  promise  to  pay, 

ment  of  the  balance;'*    Green  v,Y>\A'  but  upon  a  mutual  understanding,  either 

brow,  79  N.  Y.  1,9  (1879),  with  ^^'  express  or  implied  from  the  conduct  of 

cussion  of   whole    subject.      Kutz    x\  both  parties  that  they  will  continue  to 

Fleisher,  67Cal.  03;  Prenatt  t;.  Runyon,  credit  each  other  until  at  least  one  de- 

12  Ind.  174;  Webster  v.  Byrnes,  32  Md.  fiires  to  terminate  the  course  of  confi- 

86;  Dyer  v.  Walker,  ci  Me.  104;  Par-  dential  dealing,  and  that  the   balance, 

ker  V.  Schwartz,  136  Mass.  30;  Fox  v.  will  then  be  ascertained,  become  then 

Smith,  7  Miss.  346;  Abbay  v.  Hill,  64  due,  and  be  paid  by  tlie  one  finally  in- 

Miss.  340;  Ingram  v.  Sherard,  17  S.  &  debted.    As  this  state  of  things  Vests 

R.  (Pa.)  347;  Adams  v.  Carroll,  85  Pa.  on  an  express  or  implied  mutualunder- 

St.  209;  Mattern  v.  McDIvitt,  113  Pa.  standing,  either  party  may  terminate  it 

St.  402;  Hodge  V.  Manley,  25  Vt.  210;  at  any  time  by  an  actual  payment  of 

Chapman    v,    Goodrich,    55  Vt.    354;  the  balance,  or  by  stating  the  account 

Fitzpatrick   v.   Estate  of    Fhelan,    58  for  that  purpose,  or  by  demanding  a 

Wis.  250;  Roots  v.  Mason  City  etc.  Co.,  settlement  privately,  or  by  suit,  or  b/ 

27  W.  Va.  483,  491 ;  Dunn  v.  Estate  of  any   act  which  plainly  shows  to    the 

Fleming,    73    Wis.    545;     Robarts    v,  other  party  his  determmation  to  deal  no 

Robarts,  i  M.  &  P.  487.  longer  that  way.     Without  proof  of  its 

The  accounts  must  be  such  as  will  termination  the  law  presumes  that  such 

raise  a  legal  presumption  that  the  ac-  a  mutual  understanding,  once  proved 

counts  are  intended  to  apply  to  the  ex-  or  admitted,  runs  through  all  the  deal- 

tlnguishment  of  each  other.    Stewart's  ings  of  the  parties  until  the  complete 

Appeal,  105  Pa.  St.  307;  Gunn  v.  Gunn,  bar  of  the  statute  has  attached."     Head- 

74  Ga.  555  and  cases.  note,prepared  by  the  court,  to  Gunn  z\ 

A  physician's  bill  contained  twenty  Gunn,  74  Ga.  555. 

items,  from  December,  1877,  to  Febru-  6.  Toland  t;.  Sprague,  12  Pet.  (U.  S.) 

ary,  1878,  of  which  nine  were   barred  300;  Spring  v.  Gray,  6   Pet.   (U.  S.) 

by   time.      A  credit  of  six  dollars  in  156;   Higgs  v.   Warner,   14  Ark.  192; 

February,  1878,  was  held  to  take  all  the  Breckenridge    v,    Baltzell,    i     Carter 

items  out  of  the  statute,  and  render  the  (Ind.)  333;  Keller  x\  Jackson,  58  Iowa 

whole  account  open  and  mutual.  Holly-  629;  McLellan   v,  Crodon,  6  Me.  308; 

wood  V,  Reed,  55  Mich.  308.  Union  Bank  v.  Knapp,  3  Pick.  (Mass.) 

8.  Adams  v.  ratterson,  ^5  Cal.  122;  96;  Ramchander  t;.  Hammond,  2  Johns. 

Ford   v.  Clark,  72   Ga.  7&;  Gunn  v,  (N.  Y.)  200;  Waller  v.  Lacey,  i  M.  & 

Gunn,  74  Ga.  555;  Lark  v.  (Cheatham,  G.  54;    Cottam   v.   Partridge,  4  M.  & 

80  Ga.  i;  Prenatt  v,  Runyon,  12  Ind.  Gr.  271;  Williams  v.  Griffiths,  2  Cr.  M. 
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WMntm  «f.  LIMIT  A  TION  OF  A  CTIONS,      8pMi«l  lanuMi. 

(^)  Set  Off. — The  statute  of  limitations  will  bar  a  defendant's 
attempt  to  use  a  stale  claim  as  a  set  off  just  as  it  will  a  plain- 
tiff's attempt  to  sue  on  a  stale  claim.^  The  courts  make  the  ex- 
ception, however,  that  the  defendant  can  plead  as  a  set  off  any 
claim,  although  barred,  that  was  alive  when  the  plaintiff  com- 
menced his  suit;*  in  other  words,  they  make  the  bringing  of  suit 
by  the  plaintiff  suspend  the  operation  of  the  statute  on  the  set 
off.'  It  is  generally  held  that  the  defendant's  claim  is  revived 
only  so  far  as  is  necessary  to  defeat  the  plaintiff's  claim,^  and 
that  judgment  cannot  be  entered  in  the  defendant's  favor  on  an 
outlawed  claim  except  for  costs.* 

{c)  Miscellaneous. — The  statute  of  limitations  in  reference 
to  criminal  prosecutions  has  been  already  treated  of  in  this  work.® 
A  few  miscellaneous  decisions  are  subjoined.**^ 

&  R.  45;  Clark  v.  Alexander,  8  Scott  limitations  while  held  and  owned  by 

147;  Mills  V,  Fowkes,  7  Scott  444.  him,  to  any  action  the  cause  of  which 

The  balance  may  be  carried  forward  was  owned  by  the  plaintiff  or  person 
and  become  the  foundation  of  a  new  ac-  under  whom  he  claims  before  such  set- 
count.  Farrington  v.  Lee,  i  Mod.  370.  off  or  counter  claim  was  so  barred,  and 
Compare  Union  Bank  v,  Knapp,  3  Pick,  not  otherwise,'* — ^that  is  to  say,  if  his 
(Mass.)  96.  claim  was  not  barred  when  the  plain- 

1.  That  the  statute  is  a  good  plea  to  tiffs  cause  of  action  arose,      Steere  v. 

a  stale  set-off,  see  Ruegles  v,  Keeler,  3  Brownell,  124  111.  27. 

Johns.  (N.Y.)  261;  Reed  V.Marshall,  In  Epping  v.  Aiken,  71  Ga.  682,  a 

90  Pa.  St.  345;  Hicks  v.  Hicks,  5  East  bill  In  equity  was  brought  against  a  firm 

16.  and  an  individual  partner  was  not  aU 

In  Hewlett  v.  Hewlett,  4  Edw.  Ch.  lowed  to  set  up  a  cross  bill  that  was 

(N.  Y.)  7i  the  plaintiffs  absence  was  stale    through    laches^    with    a    query 

held  to  toll  the  statute  on  a  set-off,  in  whether  he  could  set  up  any  cross  bill, 

the  defendant's  favor,  as  the  defend-  since  the  original  bill  was  against  the 

ant's  absence  would  have  tolled  it  in  firm. 

Cavor  of  the  plaintiff.  3.  Harwell  v.Steel,i7  Ala.  372;  Riddle 

Indlaiia,  Contra. — ^''A  set-off  is  not  v.Kreinbiehl,  12  La.  An.  297;  Watkins 
barred  by  the  statute  of  limitations,  v,  Harwood,  2  G.  &  J.  (Md.)  307; 
Under  our  law  there  is  no  bar,  although  Moore  v,  Lobbin,  26  Miss.  304;  Hinck- 
the  fiiU  statutory  period  had  elapsed  at  ley  v,  Walters,  8  Watts  (Pa.)  260; 
the  time  the  debt  sued  on  accrued."  Turnbull  v.  Strohecker,  4  McCord  (S. 
Warring  t;.  Hill,  89  Ind.  497,  coo,  citing  Car.)  210;  Dunn  v.  Bell,  85  Tenn.  581; 
Fox  V.  Barker,  i^  Ind.  309;  Livingoc^  Trimyer  v.  Pollard,  5  Gratt.  Va.  460. 
V.  Livingood,  6  Blackf.  (Ind.)  268;  Compare  GuUick  v.  Princeton  Turn- 
Armstrong  V.  Caesar,  72  Ind.  280.  pike  Co.,   14  N.   J.   L.   545;  Hunt    v, 

a.  Patrick    v.  Petty,    83    Ala.    420;  Spaulding,  18  Pick.  (Mass.)  521. 

Jeffries   v,    Costleman,    7c   Ala.    262;  4.  Ware  Admr.  v,  Howley,  68  Iowa 

Washington  v.   Timberlake,    74   Ala.  633. 

259;  Stillwell  V.  Bertrand,  22  Ark.  6.  Folsom  v.  Winch,  63  Iowa  477. 
375 1  Ljon  v.  Petty,  65  Cal.  322;  Bel-  But  by  the  Illinois  statute  the  bar  is  re- 
leau  V.  Thompson,  13  Cal.  495;  Mor-  moved  from  the  whole  claim  and  not 
row  V.  Hanson,  9  Ga.  398;  Eve  v.  only  for  so  much  as  is  necessary  to  de- 
Louis,  91  Ind.  457,  469;  Folsom  v,  feat  the  plaintifi's  claim,  so  that  a 
Winch,  63  Iowa  477;  Brumble  v,  judgment  can  be  entered  in  the  defend - 
Brown,  71  N.  Car.  513;  Kine  v.  King,  ant's  favor  for  a  balance.  Steere  v, 
9  N.  J.  Eq.  44;  Dunn  v.  Bell,  85  Tenn.  Brownell,  124  111.  27. 
581;  Walker  v.  Clement,  15  Q^  B.,  N.  6.  See  title  Criminal  Procbdurb. 
S.  1046.  vol.  4,  at  page  784.      See  also  State  v. 

In   most  of  the    States    there    are  Hoke,  84  Ind.  137;    State  v,  Mclntire, 

special  statutory  provisions.    In    lUi-  58  Iowa  572;  Moore  v.  State,  J.3  N.  T. 

nois,    by     Rev.    St.,    ch.    83,    ^    17,  L.  203;  People  v,  McCausey,  05  Mich, 

''a  defendant  may  plead    a  set-off  or  72. 

counter  claim  barred  by  the  statute  of  T.  The    Mississippi    statute   excepts 
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statute!  of.  LIMITA  TION  OF  A  CTIONS.        ConiUet  of  Lftwn 

10.  Confliet  of  Lawi. — The  subject  of  the  conflict  of  laws  in  its 
relation  to  statutes  of  limitation  has  already  been  treated  in  this 
work  under  the  title  CONFIJCT  OF  Laws,  vol.  Ill,  pages  583-5, 
and  the  leading  authorities  are  there  cited.  Since  statutes  of 
limitation  are  no  part  of  the  contract,  and  affect  the  remedy  only, 
not  the  merits,*  it  is  universally  held  that  they  are  mere  local 
regulations  with  no  extraterritorial  force.  "  It  is,  therefore,  en- 
tirely settled  that  although  a  claim  is  not  barred  by  the  law  of 
limitations  of  the  country  where  it  was  made  and  where  the  par- 
ties reside,  it  is  a  good  defence  that  it  is  barred  by  the  law  of 
the  State  where  the  suit  is  brought."  *  The  lex  fori  governs  in- 
variably, and  not  the  lex  loci  contractus.  Even  in  actions  which 
concern  realty,  the  rule  suffers  no  exception,  for  although  in  such 
actions  the  lex  ret  sitce  must  prevail,  this  will  always  coincide 
with  the  lex  fori  on  account  of  the  common  law  rule  that  actions 
which  concern  realty  must  be  brought  in  the  place  where  the 
land  is  situated. 

It  has  already  been  shown,  however,  that  title  may  be  acquired 
under  statutes  of  limitation,*  and  that  in  some  jurisdictions  these 
statutes  operate  so  as  to  extinguish  the  right  of  action  and  not 
merely  bar  the  remedy.*  In  such  cases  the  reason  for  the  rule 
just  stated  fails,  and  the  bar  of  the  statute  of  limitations  should 
afford  a  good  defence  everywhere.* 

from    its    operation    **notes,    bills,    or  acts  them.    This  court  does  not  enforce 

other  evidences  of  debt  issued  by  any  foreign    statutes    of  that  description.** 

bank    or  moneyed    corporation;"  but  Per    Pardee,    J.,    in    Waterman    v. 

after  ceasing  to  circulate  as  currency,  Sprague  Mfg.  Co.,  55  Conn.  554,  576. 

and  to  be  taken  in  and    reissued   by  See   also  headings  HI,  i,  («),  and  III, 

banks  they  are  subject  to  the  statute,  i,  (^),  of  this  article. 

Butts    V,   Vicksburg    etc.    R.   Co.,  63  2.  From  Story  on  Conflict  of  Laws 

Miss.  462;  Kimbro  v.  Bank  of  Fulton,  (7th  ed.),  §  578.    A  few  recent    deci- 

4963.419.  The  former  case  holds  that,  sions  are  appended:  Hawse  v.  Burg- 

against  notes  issued  by    a  railroad  as  mire,  4  Colo.  313;  Krogg  v.  Atlantic 

currency,    the    statute    begins   to    run  etc.   R.    Co.,  77    Ga.    203;  Scharff  v. 

from  the  date  when  they  ceased  to  be  Lisso.  63  Miss.  213;  Stirling  v.  Winter, 

reissuable  as  currency.  80   Mo.    141;  Goodwin    v.    Morris,   9 

Dower. — For    a    few    late    cases    on  Oreg.  323;  Sawyer  v.  Macaulay,  18  S. 

lower,  see  Webb  v.  Smith,  40  Ark.  17;  Car.  C43;  Carrigan  v.  Sem^le,  72  Tex. 

McWhirter  v,  Roberts,  40  Ark.  283;  306;  Johnson  v,  Anderson,  76  Va.  766. 

Branch  v.  Cole,  18  Fla.  368;  Stowe  v.  See  also  a  discussion  of  the  subject  in 

Steele,  114  111.  382;  Barr  v.  Van  Al-  Paine  v.  Drew,  4A  N.  H.  306. 

stine,  22  N.  £.  Rep.  (Ind.)  96^;  Ander-  Torts. — The  rule  is  as  applicable  to 

son  V,  Sterritt,  79  Ky.  499;  Mitchell  v,  torts  as  to  actions  on  contract.    Nonce 

Parish,  69  Md.  235;  Smith  v,  Shaw,  22  v.  Richmond  etc.  R.  Co.,  33  Fed*  Rep. 

K.  £.  Rep.  (Mass.)  924;    Westbrook  v,  (Mo.)  429,  434-^- 

Hawkins,  59  Miss.  499;  Beard  v.  Hale,  8.  See  III,  i,  (<f). 

95  Mo.  16;  Robinson  v.  Ware,  94  Mo.  4.  See  III,  i,  (p^). 

678;  Choteau  v.  Harvey,  36  Fed.  Rep.  6.  "It  ma^  be  important,  then,  care- 

(Mo.)  541.  fully    to    distinguish     between     cases 

Patents. — See  III,  11,  iif/Va.  where    the    statute    of    limitations    is 

1.  '* Statutes   of   limitation     are     no  strictly  a  mere  bar  to  the  remedy,  and 

part  of  a  contract;  they  concern  only  cases  where  it  goes  directly  to  the  ex- 

the  form  and  time  of  the  remedy  for  a  tinguishment    of  the    debt,    claim    or 

breach   thereof.    They    are    local;    in  right     Where  it  professes  to  dispose  of 

force  only  within  the  State  which  en-  the  latter  it  would  seem  difficult  to  say 
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It  is  now  frequently  provided  by  statute  in  the  different  States 
that  if  a  cause  of  action  is  barred  by  the  laws  of  the  State  where 
it  accrued^  it  will  be  held  to  be  barred  also  in  the  forum  where  it 
is  tried.^  Sometimes  this  statutory  exception  is  made  applicable 
only  where  the  cause  of  action  accrued  abroad,  and  also  between 
residents  of  the  foreign  State ;  *  sometimes,  also,  it  is  not  re- 
quired that  the  cause  of  action  should  be  barred  where  it  accrued, 
but  it  is  made  sufficient  if  it  is  barred  by  the  law  of  any  State 
where  the  defendant  has  resided.'  The  cause  of  action  must 
have  accrued  abroad,  however,  even  though  the  statute  does  not 
expressly  so  specify  ;•*  and,  ordinarily,  the  bar  of  an  intermediate 
State,  in  which  the  cause  of  action  did  not  accrue,  and  is  not 
tried,  will  be  ineffectual.* 

11.  Pleading,  Practioe,  etc. — It  is  generally  held  that  the  statute 
of  limitations  must  be  pleaded  if  it  is  relied  on,  and  that  if  not 
pleaded  it  will  be  considered  by  the  court  to  be  waived,®  but 

that  a  mere  removal  to  another  country  4.  Mechanics'  Building  Assoc,  v, 
can  revive  an  extinguished  debt,  claim  Whitacre,  92  Ind.  5^7,  555;  Bradley  v. 
or  right,  or  change  the  positive  title  of  Cole,  67  Iowa  '  650;  Goodnow  v, 
property  acquired  and  perfected  under  Stryker,  62  Iowa  221. 
the  local  law  of  the  place  where  the  6.  A  debt  was  contracted  in  Canada, 
parties  and  property  are  situated."  The  debtor  soon  after  removed  to  Ne- 
Story  on  Conflict  of  Laws  (7th  ed.),  (  vada  where  he  resided  until  the  debt 
582,  b.  was  barred  by  the  statute  of  that  State. 
In  Finnell  v.  Southern  Kansas  R.  He  then  went  to  Montana,  and  it  was 
Co.,  33  Fed.  Rep.  (Mo.)  427,  the  rule  A^/e/ that  the  claim  was  still  suable  in 
suggested  by  Story  is  adopted  and  the  Montana,  since  it  was  not  barred  where 
cases  on  the  subject  are  discussed  and  it  accrued*  "Any  other  interpretation 
reviewed.  See  also  Huber  v,  Steiner,  of  the  law  would  compel  the  creditor 
2  Bing.  N.  C.  302,  and  especially  to  trail  the  debtor  from  one  country  to 
III,  1,  (</),  {e)y  (_/*)  and  {g)  of  this  ar-  another  and  ascertain  how  long  he  re- 
ticle, sided  in  any  particular  jurisdiction,  and 

1.  Kempe  v,  Bader,  86  Tenn.  189;  to  search  the  statute  books  of  every  for- 
Bagwell  V,  McTighe,  85  Tenn.  610;  eign  country  through  which  he  may 
Wemse  v.  Hall,  loi  111.  423,  429.  In  have  passed  and  wherein  he  may  have 
Osgood  V.  Artt,  10  Fed.  Rep.  (111.)  365,  tarried  for  business  or  pleasure,  to  see  if 
the  Illinois  statute  was  applied  to  a  in  some  one  or  other  of  them  his  debt 
case  where  the  cause  of  action  arose  in  had  not  been  barred.  This  could  not 
Illinois.  have  been  the  intention  of  the  legisla- 

But  ^'foreign  limitation  laws  cannot  be  ture.*'    Chevrier  v.   Robert,  6  Mont, 

made  available  in  a  State  court  without  319. 

special  statutory  provisions  to  that  ef-  Under  the   Massachusetts  statute  a 

feet;'*    Nonce  v,  Richmond  etc.  R.  Co.,  cause  of  action  which  arose  in  Maine 

33  Fed.  Rep.  (Mo.)  429,  436;  Thomp-  and  was  barred  in  New  York  during 

son  V.  Reed,  75  Me.  404.  the   defendant's    residence    there,  was 

2.  Wright  V,  Strauss,  73  Ala.  227;  held  still  suable  in  Massachusetts  be- 
Stewart  v,  Spaulding,  72  Cal.  264;  cause  it  was  not  barred  by  the  laws  of 
Lang  T^.  Specht,  62  Ciu.  145;  Labatt  v.  any  State  while  the  plaintiff  resided 
Smith,  8^  Ky.  599,  overruling  Allen  v,  therein.  McCann  v,  Randall,  147 
Hill,  78  Ry.  119  so  far  as  it  is  contra;  Mass.  81;  compare^  however,  the  cases 
Bacon  v.  Rives,  106  U.  S.  99,  inter-  cited  in  note  3,  supra, 

preting  the  Virginia  code.     See  New  6.  Gilbert  v.   Sleeper,  71   Cal.  290; 

York  Code  Civ.  Proc.,  }  390.  Osment  v.  McElrath,  68  Cal.  466;  Kel- 

8.  Mechanics*     Building    Assoc,    v,  ley  v.   Kriess,  68   Cal.  210;  Jennings 

Whitacre,  92  Ind.  547,  555;    Hudson  v,  v.  Rickard,   10    Colo.    395;     Robbins 

Bishop,    32     Fed.    Rep!    (Iowa)    519;  v.  Harvey,  5  Conn.  335;  Parker  t>,  Irvin, 

Harrison  v.  Union  Bank,  Z2  Neb.  499.  47  Ga.  405;*  Stiles  v,  Elliott,  68  Ga.  83; 
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there  are  many  cases  which  hold  that  the  statute  can  be  taken 
advantage  of  by  demurrer  where  it  clearly  appears  by  the  facts 
of  the  complaint  that  the  cause  of  action  is  barred.^ 

In  equity,  "  when  the  bill  shows  upon  its  face  that  the  plain- 
tiff by   reason   of  lapse  of  time  and   of  his  own  laches  is  not 

Peel  V.  Bryson,  72  Ga.  331;  Borders  v.  limitations  is  not  allowed  in  ejectment. 

Murphy,  78   111.  81;  Barstow  v.   Mc-  but  the  defence  should  be  under  the  plea 

Lachlan,  99  III.  641;  Parkhurst  v.  Race,  of  not  guilty.     Weiskoph  v.  Dibble,  18 

100   111.   558   (in  argument,   too  late);  Fla.  24;  Wade  v.  Doyle,  17   Fla.  522. 

Devor  x>.  Rerick,  87  Ind.  337;  Welch  See   Chivington  v,  Colorado   Springs 

-v.  McGrath,  59  Iowa  510;  rearsall  v,  Co.,  9  Colo.  597. 

Dwight,  2  Mass.  84;  BricKett  v,  Davis,  In  General. — It  is  good  cause  for  open- 
21  Pick.  (Mass.)  404;  Chambers  v,  Chal-  ing  a  judgment  and  letting  a  defendant 
mers,  4  G.  &  J.  (Md.)  420;  Merryman  v,  in  to  a  defence  that  at  the  time  of  enter- 
State,  5  H.  &  J.  (Md.)  425;  Davenport  ing  judgment  on  a  judgment  note  it  was 
V.  Short,  17  Minn.  24;  Hines  v.  Potts,  ^rima  facie  barred.  Ellinger's  Appeal, 
56  Miss.  346;  Rich  v.  Bray,  37  Fed.  iiaFsl.  St.  505. 

Rep.  (Mo.)  273;  Atchison  etc.  R.  Co.  v.  The  failure  of  the  lower  court  to  find 

Miller,  16  Neb.  661;  Kirkpatrick  v.  Mc-  on  this  important  issue,  if  pleaded,  will 

Elroy,  41  N.J.  Eq.  539,  ceo;  Humphrey  secure  a  new  trial.    Spreckels  t'.  Ord,  72 

V.  Persons,  23  Barb.  (N.  Y.)  313;  Dezen-  Cal.  86. 

gremel  v.  Dezengremel,  24  Hun  (N.  Y.)  1.  Cameron  v.  Cameron,  82  Ala.  392: 

457;  Pegram  v,  Stoltz,  67  N.  Car.  144;  Espy  v.  Comer,  76  Ala.  501;  Doweil  v. 

■Goodwin     v,    Morris,    9     Oreg.    323;  Tucker,  46  Ark.  438;  Wise  v.  Williams, 

Heath  v.  Page,  48  Pa.  St.  130;  Cureton  72  Cal.   544;  Doe   v.  Sanger,  78  Cal. 

V.  Stokes,  22  S.  Car.  58^;  McKamey  v.  150;  Cameron  v.  San  Francisco,  68  Cal. 

Thorp,  61   Tex.  648;  Capen  v.  Wood-  390;  Morrell   v.   Morgan,  65  Cal.  575; 

row,  51  Vt.  106;  Smith  v.  Hutchinson,  Harmon  v.  Page,  62  C5al.  448.  Compare 

78  Va.  683;  Seborn  v,  Beckwith,  30  W.  Hunt  v,  Hayt,   10  Colo.  278;    Holston 

Va.  774;  Riddle  v.   McGinnis,  22  W.  Salt  etc.  Co.  v,  Hargis,73  Ga.  113;  Dist. 

Va.  253,  275;  Ward  v.  Walters,  63  Wis.  Two.  of  Clay  v.  Ind.  Dist.  of  Buchanan, 

f9;    Crowe  v.  Colbeth,  63    Wis.  643;  69  Iowa  88;    Walker  v,  Fleming,  37 

*lumer  v.  Clark,  59  Wis.  646;  Paine  v.  Kan.  171;  Chellis  v.  Coble,  37  Kan.  550; 

Comstock,  57  Wis.  159;  Smith  v,  Dra-  Stillwell  v.  Leavy,  84  Ky.  379;  Biays  v. 

fert,  60  Wis.  139;  Kirkman  v.  Siboni,  4  Roberts,  68    Mci.    510;     Heffeman  v. 

lees.   &  W.  J39;  Gould  v.  Johnson,  2  Howell,  90  Mo.  344;*  Rich  v.  Bry,  37 

Ld.  Raym.  838;  Puckle    v,    Moore,   i  Fed.  Rep.  (Mo.)  273;  Rucker  v.  Daily, 

Vent.  19X.  66  Tex.  284;  Jackson  v.  Hull,  21  W.  Va. 

The  rule  does  not  apply  where  there  601;  Kendall  v.  United   States,  107  U. 

is  no  opportunity  to  plead  the  statute,  S.  123. 

as  in  a  justice's  court,  where  few  plead-  The  demurrer  must  be  special.    A 

ings  are  allowed.  Dreutzer  v.  Baker,  60  general  demurrer  will  not  do.    State  v. 

Wis.  179.  Spencer,  79  Mo.  314. 

The  rule  does  not  hold  in  the  United  Indiana. — In  Indiana^  a  complaint  is 

States  court  of  claims,  and  if  a  claim  not  demurrable  unless  it  appears  on  its 

is  barred,  that  court  must  dismiss  the  face  not  only  that  the  cause  of  action  is 

petition  of  its  own  motion.    Finn  v,  barred,  but  also  that  it  is  not  saved  by 

United  States,  123  U.  S.  127.  any  of  the  statutory  exceptions.  Board 

HJeotment. — In  Missouri  the  action  of  Commissioners  v.  Adams,  76  Ind. 

of  ejectment  is  an  exception  to  the  rule  C04;  Hogan  v.  Robinson,  94  Ind.  138; 

which  requires  the  statute  to  be  specially  Newsom  v.  Board  of  Commissioners,  92 

pleaded.    Stocker  v.  Green,  94  Mo.  280;  Ind.  229;  State  v,  Younts,  89  Ind.  313; 

Fairbanks  v.  Long,  91  Mo.  620;  Camp-  Lucas  v.  Labertue,  88  Ind.  977;  Devor 

bell  V,   Laclede  Gas  Co.,  84  Mo,  352;  v,  Rerick,  87  Ind.  337;  Biggs  t;.  Mc- 

Nelson  v,  Brodhack,  44  Mo.  596.  Cartv,  86  Ind.  3^2;   Wilson  v.  Ens- 

So  also  in /ff</iaffa,  in  actions  under  worth,  85  Ind.  399;  Thompson  ?>.  Parker, 

Decedent's    Estates    Act.    Niblack  v.  %%  Ind.  96;    Dunn  v,  Tousey,  80  Ind. 

Goodman,  67   Ind.   174,  200;  Perrill  v.  288;    Milner  v,   Hyland,  77   Ind.  458. 

Nichols,  89  Ind.  44A,  448.    So  also  in  See  also,  to  the  same  effect,  St.  Louis 

Florida^  a  special  plea  of  the  statute  of  etc.    R.    Co.    v.  Brown,  49  Ark.  253. 
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entitled  to  relief,  the  objection  may  be  taken  by  demurrer."  * 
Many  of  the  cases  hold  that  the  burden  ol  proof  to  remove 
the  bar  of  the  statute  of  limitations  which  prima  facie  exists, 
Tests  on  the  plaintiff.*  Others  hold  as  strongly  that  the  presump- 
tion is  against  the  bar,  and  that  the  burden  of  showing  exemp- 
tions from  the  operation  of  the  statute  rests  upon  the  party  who 
•claims  them,  or,  ordinarily,  upon  the  defendant.*  If  a  cause  of 
action  is  joint,  not  several,  when  one  defendant  is  barred,  all 
are,*  and  one,  by  pleading  the  statute,  can  release  all  the  rest ;  ^ 
but  it  is  otherwise  if  the  cause  of  action  is  joint  and  several.® 

Where  a  new  promise  or  acknowledgment  is  relied  on  to  avoid 
the  bar  of  the  statute  of  limitations,  "the  suit  is  to  be.  brought 
on  the  original  cause  of  action,  and  not  on  the  new  promise  or 
acknowledgment,  which  only  has  the  effect  to  restore  the  remedy."'' 

Compare    Bostick    v.   Palmer,  79  Ga.  SeealsoPondv.  Gibson,  5  Allen  (Mass.) 

-680.  19,  and  cases;  Corliss  Steam  Engine  Co. 

1.  Mr.  Justice  Gray,  in  Speidel  v,  v,  Schumacher,  109  Mass.  416;  Robinson 

Henrici,  120  U.  S.^77,  387;  Scruggs  v,  v.  State,  30  Fla.  804;  Hussey  v.  Kirk- 

Decatur  etc.  Co.,  80  Ala.  173;  Under-  man,  95  N.  Car.  63;  Moore  v.  Gamer, 

hill  V,  Mobile  etc.  Ins.  Co.,  ^  Ala.  45;  loi  N.  Car.  374;  Apperson  v.  Pattison, 

Riley  v.  Norman,  39  Ark.  158;  Furlong  11  Lea  (Tenn.)  484;  Stansbury  t;.  Stans- 

V.  Riley,  103  111.  628;  Ilett  v,  Collins,  bury,  20  W.  Va.  23. 

103  111.  74;  Bell  v.  Johnson,  III  III.  374;  3.  Wise  v,   Williams,   72   Cal.   544; 

Belt    V,  Bowie,  65   Md.  350;  Fogg  v.  Cameron  v.  San  Francisco,  68  Cal.  390; 

Price,  145  Mass.  513;  Baent  v,  Kenni-  Wright  v.  Ward, 65  Cal.  525;  Campbell 

cutt,  57  Mich.   268;  Humphrey  v.  Car-  v.  Laclede  Gas  Co.,  84  Mo.  352;  Combe 

penter,39Minn.ii5  (1888;  discussion  and  v.  Smith,  78  Mo.  32;  Lewis  v.  Mason, 

•cases);    Kane    v.  Bloodgood,  7  Johns.  84Va.73Z.  C^^m/ar^ Borland  t;.  Haven, 

(N.  Y.)  Ch.  90;    Hayes    Appeal,  113  37  Fed.  Rep.  (Cal.)  394,  415. 

Pa.  St.  380;  Dunlap  v.  Gibbs,  4  Yerg.  The    court    should     find     expressly 


(Tenn.)  94;  Dickson  v.  Miller,  5  Smed.  whether  the  action   is  barred  and  not 

■&  M.  (Miss.)  594;  Bellows  v.   Sowles,  merely  find   as  to  the  facts.     Duff  v. 

57  Vt.  411;    Freake    v.    Cranefeldt,  3  Duff,  71  Cal.  513,  535. 

Myl.  &  Cr.  499;  Fosters.  Hodgson,  19  4.  Traweek  v.  Kelley,  60  Miss.  652; 


Ves.    180;    Hoare  v.  Peck,  6  Sim.  51;  Tippin  t;.  Coleman,  61  Miss.  516. 

Cuthbert  v.  Creasy,  4  Bligh  125.  6.  Ashby  v.  Bell,  80  Va.  811,  820. 

Where  the  bill  shows  fraud  more  than  6.  Simms  v^  Lloyd,  58  Md.  477; 
six  years  before  action  brought,  the  Bridgeforth  v.  Payne,  62  Miss.  777. 
court  will  not  infer  to  support  the  de-  Compare  III,  8,  {e). 
murrer  that  the  facts  constituting  the  When  part  of  the  plaintiffs  in  eject- 
fraud  were  discovered  more  than  six  ment  are  barred  and  others  are  not,  on 
years  prior  to  the  suit.  Sheldon  v.  account  of  disabilities,  those  who  are 
Keokuk  etc.  Packet  Co.,  8  Fed.  Rep.  not  barred  are  entitled  to  their  propor- 
( Wis.)  769.  C<7m/ar«  Barlow  V.  Arnold,  tional  share  of  the  land  and  damages. 
6  Fed.  Rep.  (Ky.)  351.  Wheeler  v,  Ladd,  40  Ark.  108. 

An  indictment  which  appears  on  its  T.   From  Oliver  v.  Gray,  i  H.  &  G. 

face  to  be  barred  is  demurrable.     State  (Md.)  204. 

V.  Ball,  30  W.  Va.  382.  "I  am  satisfied  that,  at  least  in  this 

8.  "Upon  the  issue  of  whether  the  State,  the  doctrine  is  too  firmly  estab- 

right  of  action  was  barred  by  the  statute  lished  to  be  again  unsettled,  that  when 

of  limitations  the  burden  of  proof  was  the  operation  of  the  statute  of  limita- 

not  upon  the  defendant.    On  the  con-  tions  is  avoided  by  a  new  promise  the 

trar^,  it  is  settled  that  where  the  statute  old  demand  and  not  the  new  promise 

of  limitations  is  set  up  in  bar,  the  bur-  is  to  be  the  foundation  of  the  action, 

den  of  proof  is  on  the  plaintiff  to  show  ...    If  a  debtor  obtain  a  discharge 

1x>th  a  cause  of  action  and  the  suing  out  under   an  Insolvent  act  a.  «ubsequent 

■of  process  within  the  period  of  Ilmita-  promise  to  pay  the  debt  is  regarded  as 

•tion.''    Slocum  v,  Riley,  145  Mass.  370.  a  new  contract,  supported,  it  is  true,  by 
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It  is  occasionally  held,  however,  that  the  action  is  on  the  new 

promise,  for  which  the  old  debt  is  a  consideration.* 

Where  a  new  promise  is  required  to  be  in  writing,  it  need  not 

be  alleged  that  it  is  so,  but  that  fact  will  be  presumed  until  the 
contrary  is  shown.* 

{a)  Federal  Courts. — Since  statutes  of  limitation  concern 
the  remedy  only,  and  not  the  merits,  and,  therefore,  affect  pro- 
cedure rather  than  rights,  the  federal  courts  will  ordinarily  fol- 
low the  State  statutes  of  limitation,*     Congress  can,  however, 

the  pre-existing  moral  obligation  as  a  v.  Butterfield,  9  Colo.  335;  Richardson 

consideration  for  the  new  promise,  but  v.  Bricker,  7  Colo.  58. 

to  be  enforced  as  a  new  contract,  and,  3.   Green  v.  Coos  Ba^  Wagon  Road 

like  every  other  contract,  according  to  Co.,  23  Fed.  Rep.  (Oreg.)  67. 

its  own  terms.    The  reasonableness  of  A    contract    partly    written,  partly 

this  doctrine  is  much  more  manifest,  at  oral,     is     deemed      oral.      Board    of 

least  to  my  mind,  than  that  which  has  Commrs.  f .   Shipley,  77  Ind.  553.    A 

been  established  in  this  State  in  respect  written     offer     and     oral     acceptance 

to  the  revival  of  debts  barred  by  the  deemed  a  written  contract.     Hulbert  v» 

statute  of  limitations."    Per  Harris,  Atherton,  59  Iowa  91. 

J.,  in  Carshore  v,  Huyck,  6  Barb.  (N.  8.  *'It  is  well  settled   that,  as  State 

Y.)  583.  laws  for  the  limitation  of  time  within 

**Probably  the  new  promise  ought  in  which  actions  may   be  brought  affect 

strictness  to  be  declared  on  specially,  merely  the  remedy  and  do  not  impair 

but  the  practice  is  inveterate  the  other  the  obligation  of  a  contract,  they  are  to 

way,  and  we  cannot  get  over  it."     Per  be  regarded  as  rules  of  decision  by  the 

Bbst,   C.   J.,    in    Upton  v.  Else,    12  courts  of  the  United  States."     Parker 

Moore,  303.  v.  Hawk,  2  Fish.  (U.  S.)  58. 

See  also  Leaper  v,  Tatton,  16  East  **The  courts  of  the  United  States,  in 

420;  Irving  V,  Veitch,  3  M.  &  W.  90;  the    absence    of   legislation   upon  the 

Biscoe  V.  Stone,  11  Ark.  39;  Harlan  v,  subject  by  congress,  recognize  the  stat- 

Bemie,  22  Ark.  217;  Lord  v,  Shaler,  3  utes  of  limitation  of  the  several  States 

Conn.  131;  Newlin  v.  Duncan,  i  Harr.  and  give  them  the  same  construction 

(Del.)  204;  Kimmell  v.  Schwartz,  i  111.  and  effect  which  are  given  by  the  local 

278;  Elmore  v,  Robinson,  18  La.  An.  tribunals.    They  are  a  rule  of  decision,. 

651;    Barrett  v,  Barrett,  8    Me.    355;  under  the  34th  section  of  the  Judicial 

Egerey  v.  Decrew,  53  Me.  392;  Ilsley  Act  of  1789.    The  construction  given  to 

t;.  Jewett,  3  Mete.  (Mass.)  439;  Baxter  v.  a  statute  of  a  State  by  the  highest  judi- 

Penniman,  8  Mass.  133*,.  Brown  v.  An-  cial  tribunal  of  such  State  is  regarded 

derson,  13   Mass.    201.    See    Cook   v.  as  a  part  of  the  statute,  and  is  as  binding 

Shearman,  103  Mass.  21;  Schackleford  upon  the  courts  of  the  United  States  as 

V,  Douglass,  31  Miss.  95;  Livingston  v,  the  text."     Per  Mr.  Justice  Swaynr, 

Ostrander,  9  Wend.  (N.  Y.)  306.  in  Leffingwell  v.  Warren,  2  Black.  (U. 

1.   Martin  v.  Broach,  6  Ga.  21;  Wal-  S.;  599,  S>3  and  cases, 

ters  V.  Kraft,  23  S.  Car.  578;  Coles  v.  See  also  McCluny  v.  Silliman,  3  Pet. 

Kelsey,  2  Tex.  5^1.     Compare    Mar-  (U.  S.)  270;  Ross  v,  Duval,  13  Pet.  (U. 

shall  i>.  Holmes,  08  Wis.  555;  Little  v.  S.)  45;  Hartman  v,  Fishbeck,  18  Fed. 

Blunt,. 9  Pick.  (Mass.)  488;  Lonsdale  V.  Rep.   (Wis.)   291,   294,  with    valuable 

Brown,  4  Wash.  (U.   S.)   148;   Kamp-  note  by  Wm.  Talcott;  Kirby  T^  Lake 

shall  V,  Goodman,  6  McLean  (U.  S.)  Shore  etc.  R.  Co.,  120  U.  S.  130,  137 

189.  and  cases.    Compare  May  v.  County  of 

**A  new   promise  is  a  new  cause  of  Buchanan,  29  Fed.   Rep.   (Iowa)  469; 

action,  but  the  plaintiff  may  declare  on  Andrews     v.     Bacon,    38    Fed.    Rep. 

the' original  promise,  and  if  the  statute  (Mass.)   777. 

is    pleaded     he    may  reply   the    new  Equity. — ^The  equity  jurisdiction    of 

promise.     He  need   not    declare    spe-  the  federal  courts  cannot,  however,  be 

ciaily  on  the  new  promise."     Little  v.  impaired  by  the  local  statutes  of  the 

Blunt,  9  Pick.   (Mass.)   488.     See  also  different  States  in  which  the  court  sits, 

Gathright    v.    Wheat,    70    Tex.     740;  but   must     be     uniform     everywhere. 

Buckini^am  v,  Orr,6  Colo.  590;  Polk  Kirby  v.  Lake  Shore  R.  Co.,  120  U.  S. 
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pass  statutes  of  limitation  which  are  binding  even  in  the  State 
courts,*  and  there  are  certain  subjects  over  which  congress  has 
exclusive  control,  as,  for  instance,  the  grant  of  letters  patent,  in 
regard  to  which  a  State  statute  of  limitations  cannot  be  pleaded, 
€ven  in  the  absence  of  any  federal  statute.* 
LIMITATION  nr  nrSTBUMENTS. 


I.  Definition,  773.  [774. 

II.  Conditional  Limitations  in  Deeds, 
I.   Conditions  Precedent  and  Sub- 
sequent,, jy^. 

(fl)  Conaitions  Precedent^  775. 
\b)  Conditions  Subsequent^  *j*j$ 

1.  Construction^  777. 

2.  Must    be    in    Express 
Terms,  *j*j*j, 

3.  Duration^  778. 

4.  Who  Bounds  778. 

5.  Performance^  778.  [778. 

a.  Illegal    Conditions^ 

b.  Impossible     Condi' 
tionsy  778. 

c.  Infancy  or    Cover- 

ture,  778. 

6.  Release,  779.  [779. 

7.  Waiver  of   Condition^ 

8.  Waived  in  Whole  or  in 
Partj  780. 

9.  Time  of  Per  for  mingy 
780. 

zo.  Breach    of    Condition^ 
781. 

11.  Use    of  Premises  for 
Certain  Purposes^  782. 

12.  Putting  in    Windows^ 

784. 

13.  Cessation  of  Use,  784. 

14.  Termination  of  Estate 


Upon  Condition^  785. 

15.  Right  of  Entry,  786. 

16.  What  Constitutes  Suf- 


ficient Entry,  786. 
17.  Enforcement    of  For- 
feiture in  Equity,  786. 


18.   Who    May    Tahe  Ad- 

vantage  of  Breach,  786. 

3.  Reservations    ana    Exceptions, 

{a)  Distinction,  787.  [787. 

lb)  Partition   by    Tenants   in 

Common,  708. 
(c)  Reservation  to  Third  Par- 
ties, 788. 
{d)  Construing  a  Reservation 
as  an  Exception,  789. 

3.  Restrictions    and  Stipulations, 

792. 

(a)  Removal    of   Restriction, 

793- 

4.  Conditions  Against  Alienation 

in  Deed  ana  Devises,  794. 

{a)  Estate  Tail,  795. 

(*)  Life  Estate,  796. 

(c)  Chattel Interestsand  Trust 
Estates,  796. 

{d)  Devises  to  Charity,  797. 

{e)  Conditions  Against  Alien- 
ation Strictly   Construed, 

797- 
{f)  Parol  Conditions,  797. 

5.  Conditional      Limitations      in 

Devises,  *j<)*j. 

6.  Repugnant  Conditions  in  Deeds 

and  Devises,  798. 

7.  Conditions    that  Property  De- 

vised or  Conveyed  Shall  Not 
be  Subject  to  the  Debts  of  De- 
visee or  Grantee,  800. 

8.  Conditions  in  Leases,  801. 

{a)  Payment  of  Rent,  801. 

(Jb)  Alienation,  802. 

(c)  Waiver  of  Condition,  802. 


I.  BSFnriTlOK. — A  limitation  in  an  instrument  is  a  provision 
that  restricts  the  interest  or  property  one  may  have  in  the  sub- 
ject matter  of  such  instrument. 


130,  137  and  cases;  Hartman  v.  Fish- 
beck,  18  Fed.  Rep.  (Wis.)  291  and  note; 
and  see  II,  2. 


of  a  suit.    Goldenburg  v.  Murphy,  108 
U.  S.  162. 
2.   May   v.  County  of  Ralls,  31  Fed. 


1.  Mitchell  V.  Clark,  no  U.  8.63'?,     Rep.  473;  May  v.  Cass  Co^,  30  Fed. 
■642;  Arnson  v.  Murphy,  109  U.  S.  238; 


The   State  v,  Gatzweiler,  49  Mo.   17; 


Rep.  762;    May  v.  Co.  of  Logan,  30 
Fed.  Rep.  250;  May  v.  Buchanan  Co.,  29 


Clark  f.  Dick,  i  Dillon  (U.  S.)  8.    But  Fed.  Rep.  469;  May  v,  Co.  of  Fond  du 

where  a  suit  is  brought  in  a  State  court  Lac,  27   Fed.   Rep.  691;    Hayward   f. 

the  laws  of  that  State  will  control  in  City  of  St.  Louis,  11  Fed.   Rep.  427; 

interpreting  the  proA'ision  of  a  federal  Sayles  t*.  Dubuque  etc.  R.  Co.,  9  Fed. 

statute  as  to  what  is  the  commencement  Rep.  516;   Sayles  v,  Louisville  City  R. 
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H  COVDITIOKAL  LnoTATlOKS  IN  BEED8.-— So  long  as  the  beneii. 
cial  enjoyment  of  an  estate  conveyed  in  fee  simple  is  not  im- 
paired, certain  conditions  as  to  the  mode  of  its  use  are  valid. 

1.  Conditioiui  Precedent  and  Snbseqnent — If  land  is  conveyed 
upon  a  condition  precedent,  the  title  will  not  pass  until  the  per- 
formance of  the  condition.  But  if  the  condition  is  subsequent,, 
the  title  passes  at  the  time  at  which  the  deed  is  executed  and  de- 
livered.* No  precise  technical  words  are  required  to  make  a  con- 
dition precedent  or  subsequent.  If  the  act  or  condition  required 
does  not  necessarily  precede  the  vesting  of  the  estate,  but  may 
accompany  or  follow  it,  and  if  the  act  may  be  as  well  done  after 
as  before  the  vesting  of  the  estate,  or  if,  from  the  nature  of  the 
act  to  be  performed,  and  the  time  required  for  its  performance^ 
it  is  evidently  the  intention  of  the  parties  that  the  estate  shall 
vest,  and  the  grantee  perform  the  act  after  taking  possession^ 
then  the  condition  is  subsequent.* 

Co.,  9  Fed.  Rep.  515;  Wood  v.  Cleve-  in  Pennsylvania;  Price  on  Limitations 

land   Rolling  Mill.  4  Fish.   Pat.  Gas.  in  Pennsylvania  1857. 

(U.   S.)  550;    Anthony    v.  Carroll,  2  Of  the  American  text  books  Angell 

Ban.  Sl  A.  Pat.  Cas.  (IJ.  S.)  195;  Weth-  excels  in  the  theory  of  the  subject,  while 

erill  V.  New  Jersey,  i  Ban.  &  A.  (U.  S.)  Wood  is  invaluable  for  his  fulness,  but 

105;  Read  v.  Miller,  2  Biss.  (U.  S.)  12;  his  citations  are  frequently  inaccurate* 

Parker  v,  Halleck,  2  Fish.  Pat.  Cas.  (U.  and  there  is  much  repetition.     Buswell 

S.)  543;  Collins  V.  Peebles,  2  Fish.  Pat.  follows  Angell  very  closely,  and  adds  a 

Cas.  (U.  S.)  541.     Contra^  Hayden  v.  few  of  the   later  cases.     It  is  believed 

Oriental  Mills,  i^  Fed.  Rep. 605;  Sayles  that  the  above  article  contains  the  best 

V,  Oregon  etc.  R.  Co.,  6  Sawyer  (U.  of  the  earlier  decisions  on  Limitations^ 

S.)  31;  Rich  V.  Ricketts,  7  Blatchf.  (U.  and  all  of  any  importance  since  1882^ 

S.)  230;    Parker  v.   Hawk,  2  Fish.  (U.  except  such  as  relate  to  merely  local 

S.)  58;  Parker  7'.  Hawk,  2  Fish.  Pat.  statutes.    The    cases   since   1882   have 

Cas.  (U.  S.)  58,  note,  been  taken  from  the  reports,  volume  by* 

"If  the  laws  of  congress  on  the  sub-  volume,  without  referring  to  the  digests* 

ject  of  patents    were    repealed    there  1.  Devlin  on  Deeds.  4  958;  Sheppard 

would  not  exist  any  right  to  a  patent,  v.  Thomas,  26  Ark.  617. 

.     .     .    This  right  of  property  is  created  2.    Black.    Com.    *i53,    et    seq,;    4. 

by  the  acts  of  congress,  and  State  legis-  Kent's  Com.,  *i22,  et  seq.;   2   Washb* 

lation  does  not  deal  therewith.     .     .     .  Real  Prop.,   chapter  on  Estates  upon 

When,  therefore,  the  State  adopted  its  Condition;  notes  to  Dumpor*s  Case,  i 

statute  of  limitations  it  did  not  have  the  Smith's  Lead.  Cas.  (5th  Am.  ed.)  97,  et 

right,  nor  can  it  be   supposed  that  it  seq. 

was  the  intent  of  the  legislature  to  at-  A  deed  importing  an  immediate 
tempt  to  limit  the  time  within  which  transfer  of  the  title  and  vesting  the  fee 
actions  might  be  brought  under  the  simple  of  the  estate  in  the  grantee,  sub- 
provisions  of  the  act  of  congress  for  the  ject  to  be  defeated  by  neglect  or 
protection  of  the  patent  rights  created  refusal  to  perform  the  conditions  is  a 
by  the  laws  of  the  United  States."  condition  subsequent.  Worthen  t;.  Rat- 
May  V.  County  of  Buchanan,  29  Fed.  cliffe,  42  Ark.  330.  Shinn  v.  Roberts,. 
Rep.  (Iowa)  469,  472.  20  N.  T.  L.  (Spen.)  435;  s.  c,    43  Am. 

AuthorltlM. — Wood  on   Limitations,  Dec.  ^6;  Rogan  v.Walker,  i  Wis.  527;. 

1st  ed.  1883;  Angell  on  Limitations,  6th  A  deed  to  land  upon  condition  that 

ed.  1876;  Buswell  on  Limitations  and  the   grantee,   within    a  specified   time^ 

Adverse  Possession,  ist  ed.  1889;  Ban-  shall  build  a  house  thereon,  and  that 

ning    on    Limitations,  London,    1877;  failure  to  do  so  will  defeat  the  grant  is  a. 

Brown  on  Limitations  as  to  Real  Prop-  conveyance  upon  condition.     O'Brien 

erty,  London,  1869;  Darby  and  Bosan-  v.  Wagner,  94  Mo.  93.     See  Berrymaa 

quet  on  Limitations  in   England    and  v,  Schumaker,  67  Tex.  312. 

Ireland,  1867;  Tricket  on   Limitations  Where  a  grant  was  upon  the  con- 
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(d)  Conditions  Precedent. — A  condition  precedent  is  one 

that  must  take  effect  before  the  estate  can  vest.  If  a  condition 
precedent  is  impossible  from  the  beginning  or  for  any  reason 
incapable  of  performance,  the  estate  will  not  vest.* 

(*)  Conditions  Subsequent. — A  deejl  on  condition  subse- 
quent passes  the  title  to  the  grantee,  and  until  an  entry  is  made 
by  the  grantor  for  condition  broken,  the  land  continues  vested 
in  the  grantee.  In  order  to  revest  an  estate  forfeited  for  condi- 
tions broken,  the  grantor  must  make  an  entry  or  do  some  act 
equivalent  thereto,  assert  a  continual  claim,  manifesting  a  deter- 
mination to  take  advantage  of  the  breach.*    The  waiver  of   a 

dition  that  the  grantees  should  build  the  condition  the  grantees  can  acquire 
and  maintain  a  watertight  embank-  no  title,  but  when  performed  the  gran- 
ment  or  dam  over  a  certain  brook  tees'  title  is  complete  without  further 
crossing  the  land  conveyed,  as  part  action  by  the  grantor.  Brannan  f. 
of  their  line  of  road,  and  that  the  Mesick,  lo  Cal.  95. 
said  embankment  or  dam,  with  the  And  where  a  deed  contains  a  covenant 
flood  gates  and  sluiceways  therein,  that,  in  case  the  grantees  therein  named 
might  be  used  for  hydraulic  purposes  shall  pay  a  certain  sum  of  money  be- 
by  the  grantors,  their  heirs  and  assigns;  fore  a  certain  day,  **then  this  instrument 
and  it  was  covenanted  that  the  g^ntees  is  to  take  effect  as  a  full  and  complete 
should  not  be  liable  for  any  damages  conveyance  in  fee  of  all  and  singular 
which  the  grantors  should  sustain  in  the  lands,  tenements,  hereditaments, 
case  of  a  break  in .  the  dam  or  an  over-  appurtenances  and  real  estate  in  the 
flow  thereof,  unless  the  same  should  State  of  California  belonging  to  or  in 
happen  through  the  gross  negligence  or  which  the  said  party  of  the  first  part,  his 
wilful  misfeasance  of  the  grantees,  but  heirs,  executors,  administrators  or  as- 
that  the  grantees  should  repair  all  signs  is  or  are  in  any  way  entitled  or 
damages  which  dam  or  embankment  interested."  Held^  that  the  payment  of 
should  at  any  time  sustain,  forthwith;  the  purchase  money  was  a  condition 
it  was  held  that  the  condition  was  sub-  precedent  to  the  vesting  of  the  legal 
sequent,  and  that  the  effect  of  the  deed  estate;  that  it  was  the  event  which  cast 
was  to  vest  the  fee  simple  of  the  estate  the  title  and  not  the  deed,  and  the 
in  the  grantees,  subject  to  be  defeated  rational  intention,  gathered  from  the 
by  a  neglect  or  refusal  to  perform  the  terms  of  the  instrument  is,  that  the 
condition.  Underbill  v,  Saratoga  etc.  grantor  only  bound  himself  to  convey 
R.  Co.,  20  Barb.  (N.  Y.)  455;  Wein-  upon  the  payment  of  the  purchase 
reich  v,  Weinreich,  18  Mo.  App.  364.  money.     Mesick  v.  Sunderland,  6  Cal. 

But  where  an  instrument  commenc-  298. 
ing  in  the  ordinary  form  of  a  bargain  1.  Mizell  v.  Burnett,  4  Jones  (N> 
and  sale  deed,  and  purporting  to  convey  Car.)  249;  s.  c,  69  Am.  Dec.  744;  Van- 
to  the  grantees,  in  consideration  of  a  horn's  Lessee  v.  Dorrance,  2  Dall.  317; 
sum  of  money,  certain  land,  and  author-  Hanrey  t^.  Aston,  i  Atk.  374;  Martin 
ized  the  grantees  to  take  possession,  v.  Ballou,  13  Barb.  (N.  Y.)  119;  Taylor 
sell  and  convey  or  lease  the  property  in  v.  Mason,  9  Wheat.  (U.  S.)  325.  See 
the  name  of  the  grantor,  and  to  receive  Scott  v.  Tyler,  2  Bro.  C.  C.  431. 
the  purchase  money  and  rent,  declared  A  condition  "that  this  deed  is  to  have 
that  the  grantor  would  not  sell  the  effect  and  be  operative  only  u|x>n  the 
property  or  revoke  the  power  unless  express  condition  and  understanding*' 
the  grantees  neglected  to  pay  the  that  certain  things  shall  first  be  done, 
sum  specified;  and  contained  a  covenant  is  a  condition  precedent.  Tennessee 
that,  if  payment  was  made  at  the  stipu-  etc.  R.  Co.  v.  East  Ala.  R.  Co.,  73 
lated  time,  the  instrument  should  oper-  Ala.  426. 

ate  as  a  full  conveyance,  which  effect  it  2.  Spect  v.  Gregg,  51  Cal.  198;  Mem- 
should  also  have  if  the  grantor  failed  to  phis  etc.  R.  Co.  t;.  Neighbors,  51  Miss, 
fulfil  his  part  of  the   agreement,  such  412;  Spofford   v.  True,  33  Me.  283;  s. 
is  intended  as  a  conveyance  upon  con-  c,  54  Am.  Dec.  621. 
dition  precedent.    Until  performance  of  Land  at  a  county  seat  was  conveyed 
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forfeiture  may  be  inferred  from  the  neglect  of  the  party  entitled 
to  the  estate  to  assert  his  claim  in  a  reasonable  time  after  the 
termination  of  the  estate.^ 

to  the  county  in  August,  1871,  upon  the  In  Indiana^  a  demand  of  possession 

express     condition    that     the     county  is  equivalent  to  an  entry  on  the  prem- 

*'erect  thereon  within  five  years  a  court  ises.     Indianapolis  etc.  R.  Co.  v.  Hood, 

house  for  the  use  of  said  county,  and  66  Ind.  580;  Clark  v.  Holton,  57  Ind. 

keep    and   maintain  the  same  thereon  564. 

for  the  space  of  ten  years."  A  court  Neglect  to  perform  the  condition 
house  was  thereupon  erected  upon  does  not,  ipso  facto^  determine  the 
such  land,  which  was  completed  in  estate,  but  only  exposes  it  to  be  defeated 
March,  1874,  and  was  used  as  such  by  and  determined  at  the  election  of  the 
the  county  until  December,  i88x,  when  grantor,  and,  in  case  of  his  death,  his 
the  county  seat  was  removed  to  an-  heirs,  to  be  signified  by  some  act  equiv- 
other  village.  The  building  was  then  alent  to  re-entry  at  the  common  law. 
used  merely  to  store  some  articles  be-  Ludlow  v.  New  York  etc.  R.  Co.,  1 2 
longing  to  the  county,  until  January,  Barb.  (N.  Y.)  440;  Nicoll  i'.  New  York 
1883,  when  the  district  attorney,  under  etc.  R.  Co.,  \i  N.  Y.  I2i.  There  must 
the  direction  of  the  county  board,  but  be  a  demand,  on  the  part  of  the  per- 
against  the  protest  of  the  grantor  who  sons  entitled  to  insist  upon  its  per- 
claimed  a  forfeiture,  took  possession  of  formance,  whether  the  condition  con- 
the  building  and  occupied  one  room  sists  in  the  payment  of  money,  or  the 
therein  as  his  office  until  August,  1883,  performance  of  some  other  act,  and  a 
when  the  grantor  re-entered  and  took  refusal  on  the  part  of  the  person  in 
possession  of  the  premises.  Held^  whom  the  title  is  vested.  Linds^"  v, 
that  the  condition  in  the  conveyance  Lindsey,  45  Ind.  552;  SchufT  v,  Kan- 
was  valid,  and  that  the  removal  of  the  som,  79  Ind.  458;  Risley  v.  McNiece, 
county  seat  necessarily  operated  as  a  71  Ind.  434, 439. 

breach     thereof.      Pepin     County    v.  In   the  case  of  Schuff   v.    Ransom, 

Prindle,  61  Wis.  301 ;  Shattuck  t;.  Hast-  just    cited,  the   following  is  the    lan- 

ings,  99  Mass.  23;  Osgood  v,  Abbott,  guage  of  the  court  by   Wordbn,  J.: 

s8  Me.   73;  Hubbard   v.   Hubbard,  97  ''The    stipulations    to    be    performed 

Mass.  188;  Chalker  v.  Chalker,  i  Conn,  by    the  defendant,   other    than,"  etc., 

79;  8.  c,  6  Am.  Dec.  206;  Kenner  v.  **were  exclusively  for  the  benefit  of  the 

American  Contract  Co.,  9  Bush  (Ky.)  deceased,  and  he  does   not  appear   to 

202;    Phelps  V,  Chesson,  12  Ired.  (N.  have  made  any  demand   of  perform- 

Car.)    194;  Thomas  v.  Record,  47  Me.  ance,  which  was  necessary  in  order  to 

500;  Chapman  v.  Prinn-ee,  67  Me.  198;  work  a  forfeiture  of  the  estate.'' 

Guild   V.  Richards,    10    Gray   (Mass.)  ,1.  Devlin  on  Deeds,  ^  959;  Willard 

309;  Frost  V.  Butler,   7  Greenl.   (Me.)  v.  Henry,  2  N.  H.  120;  Ludlow  v.  N. 

22^;  s.  c,  22  Am.  Dec.  199.  Y.  etc.  R.  Co.,  12  Barb.  (N.  Y.)  440; 

To  defeat  an  estate  for  breach  of  a  Hooper    xk    Cummings,    45   Me.    359. 

condition  subsequent,  there  must  be  a  Compare    Richards    v,    Burdsall,    10 

demand  of  performance  upon  the  per-  Atl.  Rep.  274.     See  Jackson  v.  Crys- 

son  who  owns  the  land,  and  a  re-entry  sler,     i     Johns.    Cas.     (N.    Y.)     126; 

for  condition  broken  by  the  party  en-  Williams  v,  Dakin,  22  Wend.  (N.  Y.) 

titled,  or  the  equivalent  of  a  re-entrj'.  209;  Doe  v.  Goldwin,  6  Q.  B.  (51  Eng. 

Such  demand  upon  the  grantee  after  a  C.  L.)  953;  Sharon  Iron  Co.  7'.  Erie, 

sheriff's  sale  of  his  estate,  which,  after  41  Pa.  St.  349;  Gray  v.  Blanchard,  8 

the  demand,  matures  into  a  conveyance  Pick.  (Mass.)  284. 

by   the  sheriff,  is   not  sufficient,   inas-  In  Kenner  v.  American  Contract  Co., 

much  as  the  title  conveyed  by  thesher-  9  Bush  (Ky.)  202,  the  court  said:    "The 

iff 's  deed  takes  effect  by  relation  on  the  more  modern  authorities  on  the  subject 

day  of  the  sale.    Cory  v.  Cory,  86  Ind.  of  such  forfeiture  established  the  doc- 

567.    Cross  V.  Carson,  8  Blackf.  (Ind.)  trine  that  it  is  with  the  party  in  w^hose 

138;  s.  c,  44  Am.  Dec.  742;  Thompson  favor  the  condition  is,  or  who  becomes 

v.  Thompson,  9  Ind.  323;   Lindsey  v.  entitled  to  the  estate  by  reason  of  the 

Lindsey,  45  Ind.  552.  Condition  broken  forfeiture,   to  say    whether  the  estate 

gives  the  right  of  re-entry.     Scott  v,  shall  be  forfeited  or  not;  and  although 

Stipe.  12   Ind.  74;  Leach  v.  Leach,  4  the  user  from  which  the  grant  of  a  puo- 

Ind.  628.  lie  pass  way  may  be  implied  must  have 
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<^Coiiditi<»iai.       LIMITA  TION  IN  INSTRUMENTS.         la  Beodp. 

1.  Construction. — ^A  condition   subsequent  in  a  deed  will    be 
•  construed  most  strongly  against  the  grantor,  and  a  forfeiture  will 

not  be  enforced  unless  clearly  established.  It  cannot  be  ex- 
tended  beyond  its  express  terms,  and  when  a  party  insists  upon 
the  forfeiture  of  an  estate  under  a  condition  he  must  bring  him- 
self clearly  within  its  terms.  * 

2.  Must  be  in  Express  Terms, — To  make  an  estate  upon  con- 
dition subsequent,  the  grant  must  contain  the  condition  in  ex- 
press terms  or  by  clear  implication,  because  such  conditions  are 
not  favored  in  law.*  The  condition  expressed  in  the  deed  must 
be  conclusively  presumed,  in  the  absence  of  fraud,  accident  or 
mistake,  to  be  the  only  condition,  and  if  that  is  kept  the  title 

-cannot  be  assailed.^  But  the  condition  expressed  may  imply  a 
further  condition.* 

-  continued  for  a  period  required  to  toll  Miss.  3oj;  Merrifield  v.  Cobleigh,  4 
the  right  of  entry  in  ejectment,  the  Cush.  (Mass.)  178;  Page  v.  Palmer,  40 
waiver  of  a  forfeiture  may,  nevcrthe-  N.  H.  385;  Hoyt  v.  Kimball,  49  N.  H. 
less,  be  inferred  by  reason  of  the  fail-  323;  Southard  v.  Cent.  R.  Co.,  26  N. 
ure  of  the  party  entitled  to  the  estate  to  J.  L.  (2  Dutch.)  13;  Ludlow  v.  New 
re-enter  or  assert  some  claim  in  a  rea-  York  etc.  R.  Co.,  12  Barb.  (N.  Y.) 
sonable  time  terminating  the  estate;  and  440;  Lynde  v.  Hough,  27  Barb.  (N.Y.) 
particularly  in  a  case  where  the  party  41^;  Wier  v,  Simmons,  55  Wis.  637; 
to  whom  the  grant  is  made  is  permitted  2  Wash.  Real  Prop.  (4th  ed.)  7. 

to  use  and    make  valuable    improve-  The  construction  is  especially  strict 

ments  on  the  premises  afler  the  condi-  against  the  grantor  where  he  has,  be- 

tion  is  broken.    The  courts  adjudge  the  fore  a  breach,  parted  with  his  interest 

waiver  of  the  forfeiture  upon  the  prin-  in  the  estate  for  the  benefit  of  which 

ciple  that  the  happening  of  the  condi-  the  condition  was  created.    Merrifield 

tion  does  not  ipso  facto  determine  the  v,  Cobleigh,  4  Cush.  (Mass.)   178.    It 

estate,    the    same    remaining    in    the  the    grantor    reserves    to    himself    a 

grantee,  but  only  subjects  it  to  be  de-  remedy  for  a  breach  of  the  condition 

feated   at  the  election  of  the  grantor  other  than  forfeiture  of  the  estate,  it 

and  his  heirs,  etc.;  and  for  the  addi-  seems  that  he  will  be  limited  to  that 

tional    reason  that  the    forfeitures    of  remedy.      Thus  where  the  condition 

-  estate  are  not  favored  either  in  courts  was  that  only  buildings  of  a  certain 
of  law  or  equity."  kind  should  be  located  on  the  land,  and 

Mere  acquiescence  in  the  breach  of  in  case  any  building  should  be  erected 

a  condition  without  a   licence  would  thereon  in*  violation  of  the  condition, 

not  constitute  a  waiver  of  subsequent  the  grantor  might  **enter  and  abate  the 

breaches.     Devlin  on  Deeds,  959,  citing  same  without  being  liable  to  any  action 

Hubbardf;.  Hubbard,  97  Mass.  192;  An-  of  trespass  therefor,"  it  was  held  that 

•drews  v.  Senter,  32  Me.  397;    Cleve-  in  case  of  a  partition  of  the  premises 

land  etc.  R.  Co.  v.  Coburn,  91  Ind.  557;  among  tenants  in  common,  holding  un- 

Guild   V.   Richards,   16  Gray   (Mass.)  der  the  conveyance,  if  one  of  the  co- 

326;  Gray  v.  Blanchard,  8Pick.  (Mass.)  tenants,    after    such    partition,    should 

283.  erect  a  building  contrary  to  the  condi- 

1.  Mills  V.  Evansville  Seminary,  c8  tion,  the  grantor  might  enter  and  abate 

Wis.   137;  Voris  v,  Renshaw,  49  III.  the  same,  but  the  breach  would   not 

425;  Thompson  v.  Thompson,  9  Ind.  subject  the  entire  estate  to  forfeiture. 

323;  Frannces*  Case,  8  Co.  90  b;  Michi-  Hoyt  v,  Kimball,  49  N.  H.  322. 

gan  State  Bank  v.  Hastings,  1  Doug.  a.  Gadberry  v.  Sheppard,  27   Miss. 

(Mich.)   225;  s.  c,  41    Am.   Dec.  549;  203;  2  Wash.  Real  Prop.  (4th  ed.)  7; 

Taylor  v,  Sutton,  15  Ga.  103;  Wilson  Raley  v.    Umatilla  County,   15   Oreg. 

V.  Gait,  18  111.  431;  Clavering  v.  El-  172;  Elkhart  Car  Works  Co.  v.  Ellis, 

lison,  25  L.J.,  Ch.  274,  278;  Hooper  v.  113  Ind.  215;  Peden  v.  Chicago  etc.  R. 

Cummings,  45  Me.    359;    Laberee   v.  Co.,  73  Iowa  328. 

Carleton,  «  Me.  211;  Glenn  v.  Davis,  8.  Dunbar  v.  Stickler,  45  Iowa  384. 

35  Md.  208;  Gadberry  v.  Sheppard,  27  4.  Louisville  etc.  R.  Co.  v.  Coving- 
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conditional.       LIMIT  A  TION  IN  INS  TR  UMENTS.  to  Deed.. 

3.  Duration, — An  estate  upon  condition  subsequent,  like  other 
estates,  may  be  transmitted  by  conveyance,  devise  or  descent,  but 
it  continues  defeasible  into  whosesoever  hands  it  may  come,  for 
the  condition  endures  until  performed,  destroyed,  released,  waived 
or  barred.*  The  condition  doth  always  attend  and  wait  upon  the 
estate  or  thing  whereunto  it  is  annexed ;  so  that  although  the 
same  do  pass  through  the  hands  of  an  hundred  men,  yet  it  is  sub- 
ject to  the  condition  still.*  The  estate  may  be  determined  when 
the  condition  is  broken,  if  those  entitled  to  do  so  choose  to  avail 
themselves  of  the  breach,  whether  the  grantee  has  aliened  or  not, 
and  the  forfeiture  may  be  enforced  against  the  alienee  as  well  as> 
against  the  grantee  himself.* 

4.  Who  Bound, — It  is  a  general  rule,  in  a  conveyance  of  real 
estate  on  certain  conditions,  that  anyone  interested  in  the  condi- 
tions  or  in  the  land  may  perform  them.* 

5.  Performance — a.  Illegal  Conditions, — ^A  condition  in  restraint 
of  marriage,  subsequent  and  general  in  its  character,  annexed  to- 
a  devise  or  conveyance  from  parent  to  child  is  void  unless  there 
be  a  valid  limitation  over.  If  a  condition  subsequent  in  a  deed 
is  illegal  at  the  time  of  the  conveyance  it  is  void,  and  the  estate 
is  absolute.* 

b.  Impossible  Conditions, — If  the  condition  is,  at  the  time  of 
the  conveyance,  impossible  of  performance,  or  becomes  so  by  the 
act  of  God,  or  of  the  grantor,  it  is  discharged,  and  the  grantee 
takes  an  absolute  estate,  which  cannot  be  defeated  by  a  breach  of 
the  condition.* 

c.  Infancy  or  Coverture  of  Grantee, — The  performance  of  a 
condition  subsequent  in  a  deed  is  not  dispensed  with  by  the  fact 
that  the  grantee,  or  one  to  whom  the  estate  afterwards  comes,, 
and  who  is  bound  for  the  performance,  is  an  infant  or  feme 
covert,  or  otherwise  privileged.'' 

ton,  2  Bush  (Ky.)  526.     See  Rogers  v,  condition,  it  was  held^^tX  a  purchaser 

Sebastien,    21     Ark.    440;     Moser    v.  of  the  road  from  the  former  companj 

Miller,  7  Watts  (Pa.)  156.  might  perform  the  condition.      Louis- 

1.  Taylor  v.  Sutton,  15  Ga.  103;  2  ville  etc.  R.  Co.  v,  Covington,  2  Bush 
Wash.  Real  Prop.  (4th  ed.)  23;  ^iem-  (Ky.)  526. 

phis  etc.  R.  Co.  v.  Neighbors,  51  Miss.  6.  Randall  v.  Marble,  69  Me.  310; 

412;  Louisville  etc.  R.  Co.  v.  Coving-  Rogers    v,    Sebastian,    21    Ark.  ±^o\ 

ton,  2  Bush  (Ky.)  526.  Barksdale     v.     Elam,    30    Miss.  694; 

2.  Shep.  Touch.  119,  120.     See  Em-  Wheeler  v.  Moody,  9  Tex.  372. 

erson  v.  Simpson,  43  N.  H.  475;  Page  6.  Hughes  v,  Edwards,  9  Wheat.  (U. 

V,  Palmer,  48  N.  H.  385.  S.)  489;    Merrill   v,   Emery,   10  Pick. 

8.  Jackson  v.  Topping,  i  Wend.  (N.  (Mass.)  507;  U.  S.  v.  Arred'ondo,  6  Pet. 

Y.)  388;  s.  c,  19  Am.  Dec.  515.  (U,  S.)  ^i,  745;  Jones  v.  Chesapeake 

4.    Wilson    V.    Wilson,  38   Me.   18;  etc.  R.  Co.,  14  W.  Va.  514;  Whitney  v. 

Marks  v,  Marks,   10  Mod.  A19;   Ver-  Spencer,  4  Cow.  (N.  Y.)  39;  2  Wash, 

mont  V,  Society  for  Propagation  of  the  Real  Prop.  (4th  ed.)  8;  Leak's  Law  of 

Gospel,  2  Paine  (U.  S.)  545.  Prop,  in  Land,  pt.  2,  ch.  i,  §  6,  subd.  3; 

Where  a  right  of  way  was  conveyed  Munroe  v.  Hall,  97  N.  Car.  2oi5. 

to  a  railroad  company  upon  condition  7.  Barker  v.   Cobb,  36  N.   H.  344;. 

that  the  road  shall  be  constructed  in  a  Shep.  Touch.  119, 120;  Garrett  v.  Scou- 

given  time,  in  an  action  for  breach  of  ten,  3  Den.  (N.  V.)  334. 
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Goiiditl<nial.        LIMITA  TION  IN  INSTRUMENTS.  In  Deeds. 

6.  Release. — The  grantor  of  an  estate  upon  condition  subse- 
quent may  release  the  condition  and  render  the  estate  absolute 
in  the  grantee.* 

7.  Waiver  of  Condition. — A  forfeiture  for  breach  of  condition 
subsequent  may  unquestionably  be  waived  by  acts  as  well  as  by 
express  agreement.* 

If  the  grantor  of  an  estate  on  condition,  after  breach  of  con- 
dition, but  before  entry,  action  or  manifestation  of  intent  to  hold 
possession  by  reason  thereof,  treats  the  condition  as  still  subsist- 

1.  Proprietors  v.  Grant,  3  Gray  v.  Ore  Knob  Copper  Co.  (N.  Car.),  12 
(Maes.)  148;  Sharon  Iron  Co.  v.  Erie,  Rep.  166.  But  knowledge  of  and  acquies- 
41  Pa.  St  341.  cence  in  a  breach,  by  failing  to  remove 

Upon  a  conveyance  by  a  father  to  for  a    forfeiture  within    a    reasonable 

his  son,  on  condition  that  the  son  is  to  time  may  certainly  amount  to  a  waiver^ 

maintain  his  mother  during  her  natural  where  the  grantee  or  a  subpurchaser 

life,  the  mother  may,  after  the  father's  is  induced  by  such  acquiescence  to  ex- 

death,   release  the  grantee  from  per-  tend  money  in  valuable  improvements, 

formance  of   the  condition,   so  as  to  upon  the  premises,  upon  the  principle 

render  his  estate  in  the  premises  abso-  of   estoppel.    Ludlow    v.   New   York 

lute,  or  she  may   take  a  conveyance  etc.  R.  Co.,  13  Barb.  (N.  Y.)  440;  Ken- 

from  him  and  release  him  from  the  con-  ner  v,  American  Contract  Co.,  9  Bush- 

dition,    thereby  acquiring  an  absolute  (I^.)  202. 

estate.    Tanner  v.  Bibber,  2  Dav.  550.  In  Barrie  v.  Smith,  47  Mich.  130,  it. 
But  where  one  of  the  conditions  of  the  was  held  that  a  condition  in  a  convey- 
deed  was  that  the  grantee  should  pay  anceby  which  the  land  is  to  revert  tot  he- 
certain  sums  to  his  sisters  upon  their  grantor,  should  it  ever  be  used  for  the: 
marriage,  it  was   determinea  that  al-  purpose  of  carrying  on  the  sale  of  in- 
though  the  sisters  were  pecuniarily  in-  toxicating    liquors,   could    not  be  en- 
terested  in  the  performance  of  the  con-  forced  if  the  grantor  permitted  such  use- 
dition,  they  had  no  such  legal   right  as  to  be  continued,  and  valuable  improve- 
would  enable  them  -to  waive  tender  of  ments  to  be  thereafter  erected  thereon> 
performance.    Rowell  v»  Jewett,  69  Me.  without    objection,  or    if  no  substan- 
293.    See  Gray  v.  Blanchard,  8  Pick,  tial  injury  is  individually  sustained  by 
(Mass.)  290,  292.  him  in  consequence  of  such  use.     See- 

Parol  Aiaent. — In  Jackson  v,  Crysler,  Plumb  v.  Tubbs,  41  N.  Y.442. 

I  Johns.   Cas.  (N.  Y.)   126,  it  is  held  But  where  the  grantor  conveyed  upon> 

that  mere  parol  assent  will  not  destroy  a  condition  that  no  window  should  be 

the  effect  of  an  express  condition  con-  placed  in  one  side  of  a  building  on  the- 

tained  in  a  deed.     It  seems,  however,  premises,  the  grantor  owning  no  land 

that  if  the  grantee,  relying  upon  such  on  that  side,  but  inserting  the  condition 

parol  assent,  should  neglect  to  perform  for  the  benefit  of  his  sister  who  owned" 

the    condition,  the  grantor  should  be  the  land  adjacent  on  that  side,  the  fail- 

estopped  to  claim  a  forfeiture.  ure  of  the  grantor  to  prohibit  the  plac- 

2.  2  Wash.  Real  Prop.  (4th  ed.)  19;  ing  of  a  window  in  that  side  of  the 
Sharon  Iron  Co.  v,  Erie,  41  Pa.  St.  building,  or  to  complain  of  its  being 
341;  Guild  V.  Richards,  16  Gray  (Mass.)  placed  there,  was  held  no  waiver  of  the 
309;  Barrie  v.  Smith;  s.  c,  47  Mich,  condition.  Gray  v.  Blanchard,  8  Pick. 
130,  (Mass.)  284;  Gray  v.  Blanchard,  8  Pick^ 

In  Jackson  v,  Cxysler,  i  Johns.  Cas.  (Mass.)  283. 

(N.  Y.)  126,  however,  it  is  held  that  Ezprassly  dispensing  with  the  oondi- 

this  principle  applies  only  to  acts  per-  tion,  and  substituting  something  else  in 

formed  after  a  forfeitul*e  has  accrued  lieu    of    it,    is,   of  course,   a   waiver, 

for  a  breach  of  the  condition.     Mere  Sharon   Iron  Co.  v.  Erie,  41   Pa.  St^ 

silent  acquiescence  is  an  act  constituting  341 . 

a  breach  of  a  condition  subsequent  will  Where  the  condition  is  for  the  pay- 
not  amount  to  a  waiver.  Richards  v,  ment  of  the  purchase  money  at  a  cer- 
Birdsall  (N.  J.),  10  Atl.  Rep.  274.  £s-  tain  time,  or  for  the  payment  of  an  an- 
pecially  so  where  the  grantor  is  in  pos-  nuity,  or  the  like,  a  forfeiture  is  waivecf 
session  at  the  time  of  the  breach.  Adams  by  accepting  payment  after  a  breach^ 
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^Coaditioiua.        LIMITA  TION  IN  INSTRUMENTS.  In  Seedi. 

ing  and  obligatory,  that  is  a  sufficient  waiver  of  the  breach.* 
The  possibility  of  a  revester  belonging  to  a  grantor  of  an 
estate  upon  condition  subsequent  is  not  such  an  interest  before 
entry  for  a  breach  as  can  be  legally  conveyed  to  a  stranger.  A 
conveyance  of  such  an  interest  operates  as  a  discharge  of  the 
condition ;  for  while  it  deprives  the  grantor  of  his  right  to  avail 
himself  of  a  breach,  it  does  not  transfer  such  right  to  the  person 
to  whom  he  attempts  to  grant  it.* 

The  conveyance  of  the  reversion  is  valid  between  the  parties 
for  the  purpose  of  divesting  the  grantor  of  his  right,  but  is  in- 
operative as  against  the  grantee  so  far  as  it  attempts  to  confer 
a  right  of  entry  upon  another.'  So,  though  the  conveyance  of 
the  reversion  is  made  to  the  heir  of  the  grantor,  who,  in  the  ab- 
sence of  a  conveyance,  would  have  a  right  of  entr>'  by  descent 
upon  the  grantor's  death,  the  conveyance  extinguishes  the  condi- 
tion.* So  a  general  assignment  of  all  property,  rights,  claims 
and  demands,  discharges  the  condition.*  But  where  a  grantor, 
upon  condition,  subsequently  takes  a  mortgage  back  to  secure 
the  price,  he  may  assign  the  mortgage  to  a  stranger  without 
parting  with  his  right  to  enter  for  a  breach  of  condition  and 
thereby  to  defeat  the  mortgage  as  against  the  assignee.® 

8.  Waiver  in  Wftole  or  in  Part. — The  grantor  cannot  apportion 
the  condition  and  waive  performance  as  to  part  of  it,  or  with  re- 
spect to  part  of  the  premises,  while  he  insists  upon  performance 
as  to  the  residue.''  But  where  the  condition  is  continuing  in  its 
nature,  such  as  a  condition  of  forfeiture  for  nonpayment  of  rent, 
or  for  nonrepair  of  the  premises  or  the  like,  a  waiver  of  one 
breach  does  not  deprive  the  lessor  of  the  right  to  insist  upon  a 
forfeiture  for  a  subsequent  breach.®  A  release  of  part  of  a  con- 
edition  does  not  release  the  whole,  however,  in  equity,  where  spe- 
cific performance  of  the  residue  is  sought.® 

9.  Time  of  Performing. — The  general  rule  is,  in  case  no  time  is 
fixed  for  the  performance,  the  condition  must  be  performed  in  a 

Chalker  v.  Chalker,  i  Conn.  79;  s.  c,  6  Paine  (U.  S.)  545;  Ric6  v,  Boston  etc. 

Am.  Dec.  206;  Dougal  v.  Fryer,  3  Mo.  R.  Co.,  12  AUen  (Mass.)  141;   Hooper 

40;  8.  c,  22  Am.  Dec.  458.  v,  Cunningham,  45  Me.  359. 

1.  Hubbard   v.    Hubbard,    97   Mass.  8.  Tinkham  v,  Erie  R.  Co.,  53  Barb. 

188.     Where  a  grantor  conveys  a  cer-  (N.  Y.)  393. 

tain  part  of  a  tract  of  land  upon  condi-  4.  Rice  v,  Boston    etc.   R.  Co.,    12 

tion  that  the  grantee  shall  keep  up  a  AUen  (Mass.)  141. 

fence  between  such  part  and  the  rest  of  0.  Underbill  v,  Saratoga  etc.  R.  Co., 

the  land,  and   afterwards  conveys  the  20  Barb.  (N.  Y.)  455;  Steams  v,  Har- 

rest  of   the  tract  to  another    who  re-  ris,  8  Allen  (Mass.)  5^. 

moves  the  fence,  and  subsequently  re-  «.  Merritt  v.  Hams,  102  Mass.  526. 

conveys  to  the  grantor,  the  condition  is  7.  Dumpor's  Case,  2  Co.  119;  Rowell 

^one  and  is  not  revived  by  the  recon-  v.  Jewett,  71  Me.  408. 

veyance.      Merrifield    v,    Cobleigh,   4  8.  Doc  v.Gladwin,6  CL  B.  953;  Ben- 

Cush.  (Mass.)  178.  nett   v.  Herring,  3    C.   B.,  N.   S.  369; 

a.  Underbill  v,  Saratoga  etc.  R.  Co.,  Doe  v,  Woodbridge,  9  Bam.  &  Cress. 

20  Barb.  (N.  Y.)  455;  Tinkham  v,  Erie  376;  Doev.  Baker,  5  Ex.^,  McKildoe 

R.  Co.,  53  Barb.  (N.  Y.)  393;  Vermont  v.  Darracott,  13  Gratt.  (Va.)  378. 

9.  Society  for  Promotion  of  Gospel,  2  8.  Clerk  v.  Martin,  49  Pa.  St.  299. 
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reasonable  time.*  Demand  of  performance  is  not  usually  neces- 
sary to  enable  the  grantor  to  go  for  a  forfeiture  for  breach  of 
condition  subsequent  if  not  provided  for  in  the  deed.* 

lO.  Breach  of  Condition. — The  grantee  in  a  conditional  deed,, 
if  he  refuses  to  perform  the  conditions  upon  which  his  title  de- 
pends, forfeits  his  estate.  The  estate  reverts  to  the  grantor  as  a 
matter  of  legal  right,  and,  if  he  sees  fit  to  enter  for  the  breach 
of  condition,  and  to  claim  a  forfeiture,  the  estate  reverts  to  him 
to  all  intents  and  purposes,  without  regard  to  the  outlays  which 
the  conditional  grantee  may  have  made  on  account  of  it.* 

I.Allen    V.Howe,   105    Mass.   241;  Royal  v.  Aultman -Taylor  Co.,  116  Ind. 

Dickey    v.    McCullough,    2  W.  &  S.  42^.' 

(Pa.)  08;  Hayden  v.  Stoughton,  5  Pick.  A  conveyance  of  lands  provided  that  if 

(Mass.)   528;  2  Wash.  Real  Prop.  (4th  the  grantee  should  fail  to  use  the  granted 

ed.)    11;    Stuyvesant  v.  New  York,  11  premises    for  the  manufacture  of  cars . 

Paige  (N.  Y.)  414;  Ross  v,  Tremain,  for  a  term  of  six  consecutive  months  at 

2  Mete.  (Mass.)  495;  Hayden  v.  Stough-  a  time,  the    same    should    revert.     A 

ton,    5     Pick.  (Mass.)    528;    Reed    v.  complaint    by  the    grantor  alleged    a 

Hatch,  55  N.  H.  327;  Rowell  v.  Jewett,  breach,  and  that  the  defendant  on  de- 

69  Me.  293;  s.  c,  71  Me.  408;    Hoopter  mand    refused    to    deliver    possession. 

V.  Cummings,  45  Me.  359.  Held,  that  a  failure  to  aver  demand  of 

D  M  and  wife  bought  a  farm,  paid  performance  was  not  required,  nor  was - 

for  it  in  part  and  had  it  conveyed  to  the  it  necessary  to  allege  that  the  demand 

wife    and    son,  F  M,  who  gave   their  for    possession    was    accompanied    by 

joint  promissory  notes  secured  by  their  notice  that  it  was  for  the  breach  of  the  • 

joint  mortgage  of  the  farm,  for  the  bal-  condition.  Ellis  v.  Elkhart,  97  Ind.  247. 

ance  of  the  purchase   money.    There-  The  plaintiff  conveyed  lands  to  the 

upon  the  wife  conveyed  her  half  to  the  defendant  upon  conditions  subsequent, 

son,  by  deed  conditioned  that  he  should  which  the  defendant  failed  to  perform, 

support  his  father  and  mother  comfort-  Held^  in  an  action  to  remove  the  cloud 

ably  through  life;  pay  $100  to  each  of  upon  the  plaintiff's  title,  (i)  that  no  re- 

his  two  sisters  when  married;  and  pay  quest  or  demand  upon  the  defendants - 

off  the  mortgage  and  save  homeless  D  was  necessary  under  the  facts  of  the 

M  and  wife  (father  and  mother  there-  case;  (2)  that  the  plaintiff,  having  been 

from).    Held^  that  the  wife's  half  of  the  in  the  possession  of  the  land,  the  objec- 

farm    was    bound    by    the    mortgage,  tion  that  he  had  been  guilty  of  laches 

though  she   might    not  be   personally  in  failing  to    bring  his    suit    within  a 

liable  on  her  note;  that  the  son  was  reasonable    time    could   have   no   ap- 

bound  to  relieve  the  property  from  the  plication,    and   (3)  whether    the    case 

mortgage  within  a  reasonable  time;  and  be  regarded  as  a  proceeding  in  equity 

suffering  the  last  note  to  remain  unpaid  to  remove  a  cloud  from  the  plaintiff^ 

for  four  years  afler  maturity  is  a  breach  title,  or  as  an  action  for  a  conveyance, 

of  the  third  condition;  and  that  to  save  the    plaintiff    is    entitled    to    recover, 

the  second  condition,  he  should  have  Liebrand  v.  Otto,  56  Cal.  242.    But  see 

paid  or  tendered  to  the  daughters  the  Sanborn  t>.  Woodman,  5  Cush.( Mass.) 

sums  specified  within  a  reasonable  time  36;  Merrifield    v,    Cobieigh,    4    Cush. 

after  notice  of  their  marriage.    Rowell  (Mass.)  178;  Tallman  v.  Snow,  35  Me. 

v.  Jewett,  69  Me.  293.  343;   Garrett  v.  Scouten,  x  Den.  (N. 

Where  the  performance  of  a  condi-  Y.)  334.  In  Lindsey  v.  Lindsey,  45 
tion  subsequent  in  a  deed  of  convey-  Ind.  552,  it  is  laid  down  as  a  general 
ance  to  be  performed  by  the  grantees  rule  that  before  an  estate  can  be  for- 
*'at  their  own  time  and  convenience"  feited  for  breach  of  a  condition  subse- 
is  the  sole  consideration  for  the  grant  quent,  a  demand  of  performance  of  the 
of  an  estate,  such  condition  must  be  condition  must  be  made  by  the  party 
performed  within  a  reasonable  time,  entitled  thereto,  and  there  must  be  a  re- 
Adams  V,  Ore  Knob  Copper  Co.  (N.  fiisal  to  perform,  whether  the  condition 
Car.),  12  Rep.  166.  consists  in  the  payment  of  money  or 

S.  Rowell    V.  Jewett,    69    Me.  293;  some  other  act. 

Whetton  v.  Whetton,  38  N.  H.  137;  S.  Rowell    v,  Jewett,    71    Me.   408; 
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II.  Use  of  Premises  for  Certain  Purposes, — A  condition  in  a 
•deed  that  the  grantee  shall  not  use  or  suflFer  his  premises  to  be 
used  for  certain  purposes  is  valid|* 

Little  V,  Wilcox,  119  Pa.  St.  439;  Raley  thereupon  demanded  their  surrender  of 

V,   Umatilla    County,    15    Oreg.    172;  the  land  to  them  as  reversionary  owners. 

Richter    v.    Rlchter,     iii     Ind.    456;  This  demand  was  not  complied   with, 

Adams    v,    Valentine,  33    Fed.    Rep.  and  the  land  was  conveyed  in  accord- 

i;     Odell    V,    Cannon,    79    Ga.    515.  ance     with     the    resolution,     but    the 

When  the  condition  in  a  conveyance  of  grantees  in  such  conveyance  never  took 

land  for  the  use  of  a  church  is  that  the  possession  or  assumed  control   of  the 

general  conveyance  of  the   Methodist  land,  and  in  1879  reconveyed  it  to  the 

Episcopal  Church  shall  in  no  case  have  seminary    corporation.      In    1880    the 

•any  right  in  or  control  over  the  prop-  buildings    were    repaired,  against    the 

-erty,  the  union  of  such  church,  with  a  objection  of  the  original  grantors,  who 

local  conference,  subordinate  to  the  gen-  claimed  that  a  forfeiture  had  occurred, 

eral  conference,  and  receiving  a  min-  and  the  school  was  reopened.  Inanac- 

ister  appointed  by  the  bishop,  and  con-  tion   to  recover  the  land,  brought  by 

veying    the    property    to    the  trustees  the  original  grantors  about  the  time  of 

nominated  by  such  minister  according  the  reopening  of  the  school,  it  is  held 

to    Methodist     usages,     constitutes    a  that  there  was  no  breach  of  the  condi- 

breach  of  the  condition.   Guild  v.  Rich-  tion  which  worked  a  forfeiture.     Mills 

ards,  16  Gray  (Mass.)  309.     But  a  con-  v.  Evansville  Sem.,  58  Wis.  137. 

dition  in  a  conveyance  for  such  church  1.  Plumb  v,  Tubbs,  41    N.  Y.  4^2; 

purposes  that  the  seats  in  the  church  O'Brien    v,  Wetherell,    14    Kan.  407; 

*shall  be  forever  free,  and  that  if  they  Collins  Mfg.  Co.  v.  Marcy,  25  Conn. 

^*shall  be  rented  or  sold,"  the  premises  242. 

-shall  revert  to  the  grantor,  is  not  broken  A  condition  in  a  deed  of  land  that  in- 

by  a  sale  of  the  church  on  execution  tozicating  liquors  shall  never  be  manu- 

for  debt,  as   this   is   not  a  sale  of  the  factured    or    sold  thereon,  and  that  if 

pews,  and  the  purchasers  remain  bound  this  condition  be  broken  the  deed  shall 

by    the     condition.      Woodworth    v.  become  void  and  the  title  revert  to  the 

Payne,  74  N.  Y.  196;  s.  c,  30  Am.  Rep.  grantor,  is  not  repugnant  to  the  estate 

208.    A  condition  in  a  conveyance  of  a  granted     nor     unlawful.       Cowell    v. 

right    of  way    for  a    railroad    that  it  Springs  Co.,  100  U.  S.  5c.     A  convey- 

-«hall  be  void,  **should  the  people  of  C  ance  of  land    on    condition    that    the 

•county  vote  a  tax   for  the  building  or  grantee  shall  keep  a  saw  mill  and  grist 

•completion  of  said  road,"  is  broken  by  mill  doing  business  on  the  premises,  is 

the  levy  of  a  tax   for  that  purpose  by  a  valid  one,  and  if  the  grantee  fails  to 

the  county  court  upon  a  petition  of  a  ma-  perform  the  condition  he  forfeits  the  es- 

jority  of  the  voters,  although  the  road  tate.     Sperry    v.  Pond,    5    Ohio    388; 

is  then   owned  by  another    company'.  NicoU  v.  N.V.etc.  R.Co,,  12  N.  Y.  121; 


Kenner  v.   American  Contract  Co.,  9    Clarke  v.  Brookfield,  81  Mo.  503;  Ben 

~  "  ~      '  Culver,  97  ~ 

35  Md.  268.  V,  Mott,  14  R.  L  288;  Stevens  v.  Pills 


Bush  (Ky.)  202.     See  Glenn  v.  Davis,    nett  v.  Culver,  97  N.  Y.  250;  Littlefield 


•503 
;  Lit 


But  a  convej'ance  to  a  corporation  bury,  57  Vt.  205;    s.  c,  52  Am.  Rep. 

is  assumed  to  have  been  upon  condition  121;  Brown  v.  Grant,   116  U.  S.  207; 

that  the  land  should  be  used  as  a  site  Crane  v.  Hyde  Park,  135  Mass.   147; 

for  a  seminary  building  and  should  re-  Erwin  v.  Hurd,   13  Abb.  (N.  Y.)  N. 

vert  to    the  grantors   when  it  should  Cas.    91;  Copeland    v,   Copeland,    89 

cease  to  be  used  for  seminary  purposes.  Ind.  29;  Jefferson ville  etc.  R.  Co.   v. 

The  land  was  so  used  for  several  years,  Barbour,  89  Ind.  375;  Cleveland    etc. 

but  in   1874,  owing  to  a  lack  of  funds  R.  Co.  v.  Cfobum,  91  Ind.  557;  Mills  v. 

and  patronage,  the  seminary  ceased  to  Evansville  Seminary,  58  Wis.  135. 
be  maintained.  In  1876,  at  a  meeting  at-        In  Warner  v.  Bennett,  31  Conn.  468, 

tended  by  only  a  minority  of  the  voters  a  deed  conveyed  to  the  grantees,  their 

of  the    corporation,  a  resolution  was  heirs    and    assigns  forever,  a  piece  of 

adopted  reciting  that  the  seminary  had  land  as  a  site  for  a  school  house,  the 

been    abandoned   as  an   institution  of  deed    containing  the  following  provi- 

leaming,  and  empowering  the  trustees  sion:  "The  conditions  of  this  deed  are 

to  convey  the  land  to  a  manufacturing  such,  that  whenever  the  premises  shall 

corporation.      The    original    grantors  be  converted  to    any  other    use   than 
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those  named,  and  the  grantee  shall  lots,  and  orally  agree  among  themselves 
"knowingly  persist  therein,  the  grantees  that  the  same  shall  be  occupied  exclu- 
forfeit  the  right  therein  conveyed,  upon  sively  for  dwelling  houses,  and  accord- 
the  grantor  paying  to  them  the  ap-  ingly  give  deeds  thereof  upon  condition 
praised  value  of  such  buildings  as  may  that  no  buildings  shall  be  erected  there- 
be  thereon  standing.'*  It  was  held  on  except  for  dwelling  houses  only, 
that  this  provision  of  the  deed  was  a  one  who  takes  such  a  deed  is  bound  m 
condition  subsequent,  and  not  a  limita-  equity  by  the  condition;  and  purchas- 
tion,  and  that  the  estate  of  the  grantees  ers  of  others  of  the  lots,  whose  estates 
would  continue  after  condition  broken,  will  be  injured  by  his  violation  of  the 
until  an  entry  by  the  grantor  or  his  condition  may  maintain  a  bill  in  equity 
heirs.  without  joining  the  grantors,  as  plain- 
Oonditlon  in  Sale  of  Lots. — The  pro-  tiffs  against  him  (if  he  has  declined  to 
vision  in  a  deed,  "But  nevertheless  this  join  as  a  plaintiff)  and  his  tenant,  to 
grant  and  conveyance  is  made  with  this  prevent  the  conversion  of  a  dwelling 
limitation  and  qualification,  and  on  house  upon  his  lot  into  a  public  eating 
these  express  conditions,  that  if  at  any  house.  Parker  v.  Nightingale,  6  Allen 
time  hereafter  any  building  shall  be  (Mass.)  341;  Beals  v.  Case,  138  Mass. 
-erected  on  said  tract,  or  any  part  there-  138;  Peck  v.  Conway,  119  Mass.  546; 
of,  whose  first  cost  shall  be  less  than  Whitney  v.  Union  K.  Co.,  11  Gray 
■$4,000,  and  which  shall  be  used  for  any  (Mass.)  359,  363;  Pay  son  v,  Burnham, 
other  purpose  than  a  dwelling  house;  141    Mass.    C47.     Compare   Carter  v. 


or  if  said  tract  shall  be  used  for  any  Branson,  79  Ind.  14;  Stines  v.  Dorman, 

other  purpose  than  a  meadow  or  park,  25  Ohio  St.  580. 

then  the  whole  of  said  tract  shall  be  at  A  city,  which  owned  a  tract  of  land 
once  forfeited  and  revert  to  the  grantor,  on  T  street,  caused  it  to  be  divided  in- 
his  heirs  and  assigns  forever,"  is  a  con-  to  building  lots;  and  a  plan  thereof 
•dition  and  not  a  restriction  merelv  or  was  made  and  recorded.  The  city  con- 
personal  covenant.  Hoyt  v,  Ketcham,  vepred  each  of  the  lots  by  deeds  con- 
54  Conn.  60.  taining  the  following  conditions,  among 

In  Dorr  v,  Harrahan,  loi  Mass.  531,  others:  "2.  The  front  line  of  the  build- 
where  a  lot  of  land  was  conveyed  sub-  ing  which  may  be  erected  on  the  said 
sequent  to  a  restriction  that  no  building  lot  shall  be  placed  on  a  line  parallel  with, 
should  be  erected  thereon  except  a  and  ten  feet  back  from  the  said  T  street." 
•dwelling  house,  and  that  said  building,  ^'5.  No  building  which  may  be  erected 
when  erected,  should  not  be  occupied  on  the  said  lot  shall  be  less  than  three 
for  the  purpose  of  carrying  on  any  of-  stories  in  height,  exclusive  of  the  base- 
fensive  trade  or  calling  whatever,  it  ment  and  attic,  nor  have  an  L  of  more 
was  held  that  it  was  a  violation  of  the  than  two  stories  in  height;  nor  shall 
restriction  for  the  grantee  to  build  a  said  building  or  said  L  have  exterior 
•dwelling  house  on  the  lot.  and  then  walls  of  any  other  material  than  brick, 
use  the  lower  storj'  as  a  grocery;  and  stone,  or  iron,  nor  be  used  or  occupied 
that  such  use  would  be  restrained  by  for  any  other  purpose  or  in  any  other 
injunction.  So  a  covenant  not  to  erect  way  than  as  a  dwelling  house  for  the 
a  distillery  is  valid  and  runs  with  the  term  of  twenty  years  from'*  a  certain 
land.  Atlantic  Dock  Co.  v.  Leavitt,  day.  A  house  was  built  on  each  of 
54  N.  Y.  35;  s.  c,  13  Am.  Rep.  556.  the  lots,  after  they  were  so  conveyed  by 

In  a  deed  containing  the  conaition,  the  city,  in  accordance  with  the  condi- 

*'no  building  which  may  be  erected  on  tions  in  the  deeds.    More  than  twenty 

said  lot  shall  be  less  than  three  stories  years  after  the  day  named  in  the  fifth 

in  height,  exclusive  of   the    basement  condition,  B,  a  grantee  of  one  of  the 

and  attic,  nor  have  exterior  walls  of  lots,  began  to  build  a  wooden  addition 

any  other  material  than  brick,  stone  or  to  his  house,  resting  upon  the  ground, 

iron,  nor  be  used  or  occupied  for  any  fifteen  feet  wide  and  fifteen  feet  high, 

other  purpose,  or  in  any  way  than  as  a  and   extending  from  the  front  line  of 

dwelling  house  for  the  term  of  twenty  the  house  to  the  line  of  T  street.      A, 

jears,"  from  a  day  named  in  the  deed,  the  grantee  ofanother  of  the  lots,  brought 

the  limitation  of  dme  is  considered  aa  a  bill  in  equity  to  restrain  such  erection, 

applying  only  to  the  character  of  occu-  and  to  compel  the  removal  of  the  struc- 

pation  and  not  to  the  other  conditions,  ture.    Held^  that  the  second  condition 

Kenning  v.  Ay  ling,  126  Mass.  404.  in  the  deed  was    a   valid    restriction, 

8al«  of  Lota  GenmUy. — If  the  owners  which  A  could  enforce;  that  the  limita- 

of  a  piece  of  land  lay  it  out  into  house  tion  of  time  named  in  the  fifth  con* 
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12.  Putting  in  Windows. — A  qualification  in  a  deed  of  a  house 
that  there  shall  be  no  windows  on  a  certain  side  is  valid.* 

13.  Cessation  of  Use. — Land  conveyed  on  the  express  condition 
that  it  shall  be  used  for  a  certain  purpose,  and  the  grantee 
abandons  the  use  or  fails  to  comply  with  the  condition,  he  forfeits 
the  estate.*  There  must,  however,  be  such  an  abandonment  of 
the  use  as  to  indicate  an  intention  not  to  continue  it,  to  consti- 
tute a  breach  of  condition  to  use  the  property  for  a  particular 
purpose  when  there  is  a  cessation  of  the  use.* 

dition  did  not  apply  to  the  second  con-  Congregational  Society  v.  Stark,  34  Vt. 

dition,  and  that  the  bill  could  be  main-  243;  Scott  v.  Stipe,  12  Ind.  76. 

tained.     Hamlen  v.  Werner,  144  Mass.  Where   real  estate  is  conveyed  to  a 

396.  railroad  company  '*for  and  in  considera- 

LandOonvayad  for  GoiutyPnrposet. —  tion    of  the  permanent  location    and 

Where   a  county  erects  a  court  house  construction  of  the  depot  of  said   rail- 

and    jail   on  land  conveyed  to  it    for  road^'  thereon,  and  such  depot  is  con- 

county    purposes,  and    alterwards  the  stnicted  upon  said  real  estate,  but  is 

county  site  is  removed  to  another  place,  subsequently  removed  and  erected  upon 

the  title  of  the  county  is  not  divested  other  land,  the   removal  constitutes  a 

by  such  removal.     Poitevant  v.  Han-  breach  of  the  implied  condition   subse- 

cock   Co.   Supervisors.  58    Miss.  810;  quent  contained  in  such  deed,  and  such 

Pepin  County  v.  Prindle,  61  Wis.  301;  real  estate  reverts  to  the  grantor.     In- 

Henry    v,    Estowah  County,   77    Ala.  dianapolis  etc.  R.  Co.  v.  Hood,  66  Ind. 

538.  580.     See  Reed  v.  Hatch,  55  N.  H.  327; 

1.  Chapin  v.  School  District,  35  N.  Alien  t;.  Howe,  105  Mass.  241;  Austin  v. 

H.  445;  Wood  V,  Cheshire  Co.,  32  N.  Cambridgeport  Parish,  21  rick.  (Mass.) 

H.  421;  Gillis  V.  Bailey,  21   N.  H.  150;  215. 

s.  c,  17  N.   H.  18;  Stuyvesant  v.  New  8.  Osgood   v,  Abbott,    58    Me.    73; 

York,  II  Paige  (N.  Y.)  414;  Hooper  v.  Union  Canal  Co.  v.  Young,  i   Whart, 

Cummings,  45  Me.  359.  (Pa.)  410;   s.  c,  30  Am.  Dec.  212.     F 

The  demandant  in  Gray  v.Blanchard,  conveyed  a  certain  tract  of  land  to  the 
8  Pick.  (Mass.)  283,  being  owner  of  a  county  of  H,  "to  have  and  to  hold  for- 
parcel  of  land  with  a  dwelling  house  ever,  for  county*  purposes,"'  and  the 
thereon  adjoining  on  the  north  to  land  county  erected  thereon  a  court  house 
with  a  dwelling  house  thereon  belonging  and  jail.  Subsequently,  the  county 
to  his  sister,  facing  to  the  south,  con-  town  was  removed  to  another  site, 
veys  to  the  tenant's  grantor  in  fee  sim-  Thereupon  F  deeded  the  land  to  P,  who 
pie;  provided,  however,  this  conveyance  took  possession  thereof.  In  an  action 
IS  upon  the  condition  that  ''no  windows  of  ejectment  by  the  board  of  supervis- 
shall  be  placed  in  the  north  wall  of  the  ors  of  the  county  against  P,  it  was  con- 
house  aforesaid,  or  of  any  house  to  be  tended  that  the  conveyance  to  the 
erected  on  the  premises,  within  thirty  county  was  upon  the  condition  of  the 
years  from  the  date  hereof."  After  the  continued  use  of  the  land  for  county 
sister  has  conveyed  her  land  to  a  purposes,  and  that  the  removal  of  the 
stranger,  the  tenant  mortgages  by  a  county  town,  ipso  facto^  determined 
deed,  reciting  the  foregoing  provision  the  county's  title.  Held  that,  there 
and  afterward,  while  remaining  in  pos-  being  nothing  in  the  deed  to  the  county 
session,  makes  windows  in  the  north  from  which  it  can  be  inferred  that  it 
wall.  Held^  that  the  above  clause  was  was  the  intention  of  the  grantor,  or  of 
a  condition  and  not  a  covenant;  that  it  the  county  authorities,  to  devote  the 
was  a  valid  condition,  and  that  such  land  to  any  special  county  purpose,  it 
breach  of  it  worked  a  forfeiture  of  the  may  be,  consistently  with  the  term«  of 
estate,  and  gave  the  demandant  a  right  the  deed,  devoted  as  well  to  one  county 
to  re-enter.  See  Savage  v.  Mason,  3  purpose  as  to  another;  and  the  mere- 
Cush.  (Mass.)  500;  Coluns  Mfg.  Co.  v.  removal  of  the  county  town  was  no> 
Mannr,  25  Conn.  242.  evidence  of  an  intention  on  the  part  of 

S.  Louisville  etc.  R.  Co.  v.  Coving-  the  county  authorities  to  abandon  the- 

ton,  2  Bush  (Ky.)  526;  Spcrry  v.  Pond,  property,  or  to  devote  it  to  any  other 

5  Ohio  387;  s.  c,  24   Am.  Dec.  296;  than   county    purposes.    Pc^tevent    v.. 
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(teditiaua.       LIMITA  TION  IN  INSTRUMENTS.         m  BMds. 

14.  Termination  of  Estate  Upon  Condition. — ^An  estate  upon 
condition  is  determined  in  some  States  by  an  entry  of  the  grantor 
or  heirs  for  breach  of  condition.*  In  other  States  by  an  action 
of  ejectment  or  other  action  founded  upon  a  presumption  or 
confession  of  entry.* 

The  rule  that  a  breach  of  a  condition  subsequent  does  not  ipso 
facto  determine  an  estate  granted  upon  such  condition  and  revest 
in  the  grantor  does  not  apply  to  estates  for  years,  for  "  a  lease 
for  years  may  begin  without  ceremony,  and  so  may  end  without 
ceremony,"  and  if  the  provision  is  that  the  lease  shall  cease  or  be 
void,  if  the  condition  is  not  void,  without  requiring  a  re-entry, 
the  lease  may  be  determined  by  the  breach  itself.' 

Hancock  Co.  Supervisors,  58  Miss.  810.  must  make  entry  or  bring  action,  or  if 

1.  JacksononReai  Actions,  3;  Steams  in  possession,  must  manifest  intent  to 

on  Real  Actions,  34;  4  Kent  Com.  137;  hold     possession    by    reason    of    the 

I  Saund.  319,  note;  Rev.  Stat.,  ch.  59,  §  breach.      Hubbard    v.    Hubbard,    97 

7,  and  Com.  Notes;  Austin  v.  Cam-  Mass.  188. 
bridgeport  Parish,  21  Pick.  (Mass.)  234;        Grantor   in   Poniilon. — Where  the 


Tallman  v.  Snow,  35  Me.  342;  De  Per-    grantor  conveys  an  estate  upon  a  condi- 

-  1.  (S.Y.)  506,  -       .     -  -       ' 

507;  Ludlow  V.  New  York  etc.  R.  Co.,    grantee,  and  the  grantor  continues  in 


ster  V.  Michael,  2  Seld.  (N.  Y.)  506,    tion  to  be  thereafter  performed  by  the 


13   Barb.   (N.  Y.)   440;   Underbill   v.  possession,  he  need  not  make  a  formal 

Saratoga  etc  R.  Co.,  20  Barb.  (N.  Y.)  entry  for  condition  broken  and  the  fee 

467;  Jackson  v.  Topping,  i  Wend.  (N.  remains  in  him  without  entry.    Lincoln 

Y.)388;  s.  c,  19  Am.  Dec.  5i5;Chalker  etc.  Bank  v.  Drummond,  5  Mass.  320; 

V,  dhalker,  i  Conn.  79;  s.  c,  6   Am.  Frost  v.  Butler,  7  Greenl.  (Me.)  255;  s. 

Dec.   206;  Frost    v.  Butler,  7  Greenl.  c,    22    Am.   Dec.    199;  Thompson  v, 

(Me.)    225;  s.  c,  22    Am.    Dec.   199;  Thompson,  9  Ind.  323;  Taylor  v.  Cedar 

Throp  V.Johnson,  3  Ind.  345;  Thomp-  Rapids  etc.  K.  Co.,  25  Iowa  371;  Rol- 

son  V.  Thompson,  9  Ind.  329;  Lindsey  lins  v,  Riley,  44  N.  H.  9;  Hamilton  v, 

V,  Lindsey,  45    Ind.    570;    Kenner  v,  Elliott,  5  S.  &  R.  (Pa.)  375;  Adams  v. 


American  Contract  Co.,  9  Bush  (Ky.)  Ore  Knob  Copper  Co.,  4  Hughes  (U. 

202;  Osgood   V.   Abbott,    58    Me.  7V,  S.)  589. 

Chapman    v,    Pingree,    67    Me.     190;  8.  In  Hamilton  v,  Kneeland,  i  Nev. 

Chesapeake  etc.  Canal  Co.  v.  Bait  etc.  40,  it  is  said  that  the  reason  of  the  re- 

R.  Co.,  4  Gill  &  J.  (Md.)  121;  Lincoln  quiring  a  re-entry  for  condition  broken 

etc.  Bank  V.  Drummond,  5' Mass.  321;  does    not    exist  in  Nevada^  and  that 

Guild  V.  Richards    16  Gray    (Mass.)  therefore  the  rule  has  ceased,  and  a  de- 

309;  Hubbard  v.    Hubbard,  97   Mass.  mand  before  suit  is,  at  most,  all  that  is 

180;  Meniphis  etc.  R.  Co.   v.  Neigh-  necessary.    And  in  Sperry  v.  Pond,  24 

bors,  51  Miss.  412;  Adams  v,  Lindall,  Am.   Dec.  296,  it  is  held  that    either 

c   Mo.  App.  197;  Hamilton   v.  Knee-  entry  or  a  demand  is  sufficient  to  revest 

Land,  i    Nev.  40;  Willard  v,  Henry,  2  the  estate  on  breach  of  conditions,  and 

N.  H.  120;  Sperrv  v.  Sperry,  8  N.  H.  that  bringing  an  action  is  a  sufficient 

477;    Barker  v.  Cobb,  36    N.  H.  344;  demand.  Where  the  State  is  the  grantor 

KicoU  V.  New  York  etc.  R.  Co.,  12  N.  of  land  in  fee,  upon  condition  subse- 

Y.  121;   Towle  V,  Smith,  2  Rob.  (N.  quent,  it  is  held  in  People  v.  Brown,  i 

Y.)  489;   Ruch  V.  Rock  Island,  97  U.  Cai.  (N.  Y.)  426,  that  intrusion  for  a 

S.  693;  Adams  v.  Ore    Knob   Copper  forfeiture    will    not    lie    before    office 

593;  2  wash,  found,  that  the  proceeding  is  based  on 

actual  possession,  and  that  the  State 
cannot  acquire  seisin  or  possession  for 

Law  of  Prop,  in  Land,  pt.  2,  ch.  i,  $  6,  condition  broken  by  matter  of  record, 

subd.  3;  Dumpor's  Case,  Smith's  L.  C,  See  also  Schulenberg  v.  Harriman,  si 

104  Am.  Notes.  Wall.  (U.  S.)  44;  Clark  v.  Holton,  57 

In  order  that  an  estate  on  condition  Ind.  564. 

in  States  where  this  rule  prevails  may  8.  Adams  v.  Ore  Knob  Copper  Co., 

revest    in    the  grantor  bv  breach    of  4  Hughes  (U.  S.)  593;  Taylor  v.  Cedar 

^he  condition,  he,  if  not  in  possession,  Rapids  etc.  R.  Co.,  35  Iowa  731 ;  Ham- 
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OMditional.       LIMITA  TION  IN  INSTRUMENTS.         Ji 

15.  Right  of  Entry. — The  grantor  or  his  heirs  may  enter  and 
take  advantage  of  a  breach  of  a  condition  subsequent,  though 
there  be  in  the  deed  no  right  of  entry  expressly  reserved.* 

16.  What  Constitutes  a  Sufficient  Entry. — To  constitute  a  legal 
entry  in  avoidance  of  an  estate  when  an  entry  is  necessary,  there 
must  be  an  intent  to  enter  for  the  purpose  of  taking  actual  or 
constructive  possession  of  the  land,  and  not  merely  for  that  of 
making  a  demand  on  the  tenant,  or  for  other  purposes  uncon- 
nected with  the  breach.* 

17.  Enforcement  of  Forfeiture  in  Equity. — Equity  never  lends 
it  aid  to  enforce  a  forfeiture  for  breach  of  condition  subsequent 
in  a  deed,'  unless  the  breach  has  been  wilful.* 

18.  Who  May  Take  Advantage  of  Breach, — The  right  of  re- 
entry for  a  breach  of  condition  in  a  conveyance  of  land  pertains 
only  to  the  grantor  and  his  legal  representatives.*  If  they  do 
not  take  steps  to  enforce  a  forfeiture  of  the  estate  on  the  ground 
of  a  breach  of  the  condition,  the  title  remains  unimpaired  in  the 
grantee.  This  rule  also  prevails  where  a  condition  is  inserted  in 
a  patent  or  grant  made  by  the  government.* 

ilton  V,  Keenland,  i  Nev.  58;  Dumpor^s  compel    a   conveyance   under    section 

Case,   I    Smith    L.   C.   108;    Fenn  v,  1109  of  the  civil  code  providing  for  a 

Smart,  12  East  448.  reconveyance   where  a    title  under    a 

1.  Thomas  v.  Record,  47  Me.  500;  deed  is  defeated  bv  breach  of  a  condi- 

Gray  v,  Blanchard,    8    Pick.   (Mass.)  tlon  subsequent  tnerein.    Liebrand  v. 

284;  Jackson  v,  Allen,  3  Cow.  (N.  Y.)  Otto,  56  Cal.  242. 

220;  Watters  v,  Bredin,  70  Pa.  St.  235;  4.  2  Wash.   Real   Prop.  17;  Leakeys 

Boone  v,  Clark  (111.),  2x  N.  £.  Rep.  850.  Law  of  Prop,  in  Land,  pt.  3,  ch.  i,  §  6, 

8.  Bowen  v,  Bowen,  18   Conn.  535;  subd.;  Bethlehem  v,  Annis,  40  N.  H. 

Guild  V,  Richards,  x6  Gray  (Mass.)  309.  34;  Marwick  v,  Andrews,  25  Me.  525; 

Where  the  grantors,  being  the  par-  Carpenter  v.  Westcott,  4  R.  I.  225; 
ents  of  the  grantee,  have  subsequently  Henry  v.  Tupper,  29  Vt.  358. 
gone  on  the  land  to  reside  with  the  6.  Bangor  v.  Warren,  34  Me.  324;  s. 
grantee,  who  afterwards  leaves  the  land  c,  56  Am.  Dec.  657;  Boone  v.  Clark 
lor  long  intervals,  the  father  remaining  (111.),  21  N.  £.  Rep.  850. 
in  control,  in  ejectment  brought  afler  6.  Devlin  on  Deeds,  969;  Hooper  v. 
the  latter*s  death  by  his  administrator,  Cummings,  45  Me.  359;  Smith  v.  Bran- 
evidence  of  the  decedent's  declarations  nan,  13  Cal.  107;  Towne  v.  Bowers,  81 
acknowledging  the  grantee's  title  and  Mo.  491;  Schulenberg  v.  Harriman,  21 
disclaiming  title  in  himself,  is  admissi-  Wall.  (U.  S.)  44;  De  Peyster  v, 
ble  to  show  that  there  has  been  no  Michael,  6  N.  Y.  co6;  s.  c,  57  Am. 
entry  for  a  forfeiture.  Drew  v.  Bald-  Dec.  470;  Gray  v.  Blanchard,  9  Pick, 
win,  48  Wis.  529.  See  Rowell  v.  Jewett,  (Mass.)  284;  Norris  v.  Milner,  20  Ga. 
69  Me.  293;  Swoll  V,  Oliver,  61  Ga.  563;  Merritt  v.  Harris,  102  Mass.  n8; 
248.  Cross  V.  Carson, 8  Blackf.  (Ind.)  138;  s. 

8.  2  Wash.  Real  Prop.  (4th  ed.)  17;  c,  44  Am.  Dec.  742;  Nicoll  v.  New 
Warner  v.  Bennett,  31  Cond.  468,  478;  York  etc.  R.  Co.,  12  N.  Y.  121;  Van 
Mich.  State  Bank  v.  Hammond,  i  Rensselaer  v.  Ball,  19  N.Y.  100;  Ham- 
Doug.  (Mich.)  527;  Mich.  State  Bank  ilton  v,  Keenland,  i  Nev.  40;  Leach  v. 
V,  Hastings,  i  Doug.  (Mich.)  225;  s.  c.  Leach,  10  Ind.  274;  People  v.  Brown, 
41  Am.  Dec.  549;  Memphis  etc.  R.  Co.  i  Cai.  (N.  Y.)  416;  Southard  v. 
V.  Neighbors,  51  Miss. 412.  Central  R.  Co.,  2  Dutch.  (N.J.)  13. 

In  California,  however,  it  is  held  that  A  stranger  or  trespasser  cannot  avail* 

where  the  grantor  of  an  estate  upon  con-  himself  of  a  breach  of  the  condition  or 

dition  subsequent  is  in  possession  at  the  take  advantage  of  it  in  any  way.  Bucke- 

time  of  a  breach  he  may  maintain  a  suit  lew  v.  EsteU,   c  Cal.   108;    Smith  v. 

to  remove  a  cloud  upon  his  title  or  to  Brannan,  13  Cal.  107;  Norris  v.  Milner, 
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8.  Sewnrations  aad  Szoeptions — {a)  Distinction. — A  reserva- 
tion is  of  something  issuing  out  of  the  property  granted  and 
cannot  be  a  part  thereof.*  An  exception  is  an  interest  retained 
by  the  grantor  out  of  the  body  of  the  thing  granted.* 

20  Ga.  563;  Boyer  v,  Tressler,  18  Ind.  the  premises,  and  not  by  the  personal 

260;  Van   Rensselaer  v,  Barringer,  39  occupancy  of  C  T,  Moulton  v.  Trafton, 

N.  Y.  9.  64  Me.  218. 

1.  Ives  V,  Van  Auken,  34  Barb.  (N.  This  clause  in  a  deed  of  land  to  a 
Y.)  566;  Pettee  v.  Hawes,  ij  Pick,  railroad  corporation,  "reserving  to  my- 
(Mass.)  321;  Choate  v,  Burnham,  7  self  the  right  of  passing  and  repassing 
Pick.  (Mass.)  274;  Brewer  v.  Hardy,  22  and  repairing  my  aqueduct  logs  forever 
Pick.  (Mass.)  376;  s.  c,  33  .Am,  Dec.  through  a  culvert  six  feet  wide  and 
747 «  Jones  v,  De  Lassus,  04  Mo.  541;  rising  in  height  to  the  superstructure  of 
Pynchon  v.  Steams,  11  Mete.  (Mass.)  the  railroad,  to  be  built  and  kept  in  re- 
312;  s.  c,  45  Am.  Dec.  210;  Ashcroft  pair  by  said  company,"  operates  as  a 
V,  Easter  R.  Co.,  126  Mass.  196;  Stock-  reservation  and  not  as  an  exception, 
bridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  and  vests  in  the  grantor  an  estate  for 
Mass.  290;  Winthrop  xk  Fairbanks,  41  life  only.  Ashcrofl  v.  Eastern  R.  Co., 
M^'  307;  Rich  V.  Zeifsdorff,  22  Wis.  544;  126  Mass.  196. 

Dyer  v.  Sanford,  9  Mete.  (Mass.)  395;  In  Cutler  v.  Tufts,  3  Pick.  (Mass.) 

«.  c,  43  Am.  Dec.  399;  Thompson  v,  277,  Parker,  C.  J.,  said:  **An  excep- 

Gregory,  4  Johns.   N.  Y.  81 ;    s.  c,  4  tion,  says  Lord  Cokb,  i  Inst.  47  a,  is 

Am.    Dec.  255;     Sloan    v,    Lawrence  ever  a  part  of  the  thing  granted  and  of 

Furnace  Co.,  29  Ohio  St.  568;  Klear  v,  a  thing  in  esse,  as  an  acre  out  of  a 

Ridgway,    S6    Pa.   St.  529;    Wood   v,  manor;  that  is,  out  of  a  general  a  part 

Boyd,  145  Mass.  176.  may  be  excepted,  but  not  part  of  a  cer- 

2.  Marshall  v,  Trumbull,  28  Conn,  tainty — as  out  of  twenty  acres,  one. 
183;  Moulton  V,  Trafton,  64  Me.  218;  Now  in  the  case  before  us  the  thing 
State  V.  Wilson,  42  Me.  9;  Winthrop  v,  granted  is  certain;  that  is,  a  moiety  of 
Fairbanks,  41  Me.  307;  Wiley  v.  Sir-  a  certain  tract  of  land;  an  exception, 
dorus,4i  Iowa  224;  Lafayette  etc.  R.  Co.  therefore,  of  one.  It  is  not  a  reserva- 
V,  Vanclaim,  92  Ind.  153.  tion,  for  that  must  be  of  some   new 

A  reservation  In  a  deed  sometimes  ight  not  t'n  esse  before  the  grant,  as  of 
has  the  force  of  an  exception,  and  these  rent,  etc.,  or  perhaps  of  some  pre- 
terms are  frequently  used  indiscrimi-  existing  easement."  See  Hurd  v. 
nately.  A  saving  or  exception  is  al-  Curtis,  7  Mete.  (Mass.)  no;  Whitaker 
ways  a  part  of  the  thing  granted  and  v.  Brown,  46  Pa.  St.  197;  Emerson  v. 
in  being;  a  reservation  is  of  a  thing  not  Mooney,  50  N.  H.  3x6;  Taney  v.  Scott, 
in  being,  but  is  newly  created  out  of  2  Man.  &  R.  335;  Bowen  v.  Conner,  6 
lands  and  tenements  devised.  State  v.  Cush.  (Mass.)  132;  Sprague  v.  Snow,  4 
Wilson,  42  Me.  9.  Pick.    (Mass.)    54;     Crosby   v.  Mont- 

The  tenant,  assignee  of  C  T,  claimed  gomery,  38  Vt.  238;  Barber  v.  Barber, 

to  hold   premises  thus  described  in  a  33  Conn.  335;    Greenleaf  v.  Birth,  6 

deed   from   another  party  to  the    de-  Pet.  (U.  S.)  302;  Dennis  v.  Wilson,  107 

mandant;  '^excepting  bv   this  convey-  Mass.  591. 

ance  a  saw  mill  and  a  shingle  machine,  Besarratlon  of  mnerala. — A  reserva- 

and   land  enough  around  said  mill   to  tion  of  all  minerals  found  on  the  prem- 

carry  on  the  said  lumbering  business  at  ises   granted,    includes    **chromate    of 

said  mills,  and  a  right  of  way  from  said  iron.'*    Gibson  v.  Tyson,  5  Watts  (Pa.) 

mills  to  the  road  leading  from  Thorn-  34.     Where  a  grantor  seized  in  fee  of  a 

dike  to  Unity  village,  conveyed  to  C  T  tract  of  land,  subject  to  an  outstanding 

as  long  as  said  C  T  occupies  said  privi-  title  to  one  half  of  all  iron  ore  found  on 

lege    with   mills."     Heid,    that   these  the    premises,   conveys,     reserving    to 

words  created  an  exception  and  not  a  himself  one  half  of  all  iron  ore  found 

reservation  merely,  and  that  the  land  on  the  premises,  this  is  a  reservation  of 

iinder  the  mills  was  included  in  the  ex-  his  own  moiety   thereof,  not    a  mere 

ception;  and  that  the  exception  consti-  notice  of  that  which    is    outstanding, 

tuted  a  determinable  or  qualified    fee,  Baker  v,  McDowell,  3  W.  N.  S.  (Pa.) 

which  could   be  assigned;  and  that  the  358. 

duration  of  the  excepted    estate    was  A  reservation  by   the  grantors  in  a 

limited  by  the  existence  of  mills  upon  deed  of  "all  minerals"  does  not  include 
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A  reservation  in  a  deed  for  the  benefit  of  the  grantee  must  be 
strictly  complied  with.^  Privileges  thus  reserved  are  not  assign^ 
able* 

(Jf)  Partition  by  Tenants  in  Common.— Deeds  and  other 
conveyances  of  property  held  in  common  are  not  merely  inopera- 
tive against  the  rights  of  the  other  tenants  when  a  partition  is 
made,  but  they  are  undoubtedly  void,  and  the  other  cotenants 
may  at  all  times  so  treat  them.  So  where  one  of  two  tenants  in 
common  conveys  his  interest  to  a  stranger,  reserving  to  himself 
the  right  to  pass  and  repass  over  the  land  to  a  wood  house  upon 
an  adjoining  lot  owned  by  him,  the  reservation,  irrespective  of  the 
question  as  to  the  propriety  of  such  use  is  void.*  If  a  tenant  in 
common  convey  all  his  estate  in  the  land  held  in  common,  a  re- 
servation in  such  deed  of  his  interest  in  the  mines  upon  the  land 
conveyed  is  void.* 

(c)  Reservation  to  Third  Parties. — A  reservation  in  a 
deed  will  not  give  title  to  a  stranger,  but  it  may  operate  when  so 
intended  by  the  parties  as  an  exception  from  the  thing  granted^ 
and  as  notice  to  the  grantee  of  adverse  claims  as  to  the  thing  ex* 
cepted  or  "  reserved."  * 

petroleum  oil.   Dunham  v.  Kirkpatrick,  Chief  Justice  Shaw,  after  speaking 

1 01  Pa.  St.  36;  8.  c,  47  Am.  Rep.  696.  of  the    rule  forbidding  one   tenant  to 

Where  a  deed  in  tee  simple  reserves  convey  a  tract  by  metes  and  bounds, 

minerals,  or  reserves  them  with  the  said  that  if  the  conveyance  in  question 

right  of  mining,  the   reservation  must  could  avail  against  the  other  cotenanta 

always  respect  surface  rights  of  sup-  the  owners  of  the  remainder    of  the 

port,  and  cannot,  of  itself,  permit  the  whole  estate,  "with  all  its  incidents  un- 

surface    to  be  destroyed  without  some  impaired,  with  all  its  ores  and   mines 

additional    statutory    or    contract   au-  unopened    and    unsevered,  would    be 

thoritj'   therefor;  and    such    authority  compellable  to  divide  the  soil  or  general 

must  be  carefully  construed  to  prevent  estate  with  one  set  of  cotenants,  and 

the  destruction  of  surface  rights.  Erick-  the  mines  and  ores  with    another  or 

son   V.  Mich.  Land  etc.  Co.,  50  Mich,  many  other  sets  of  cotenants.    Such  a 

605.    See  Wardell  v,  Watson,  93  Mo.  result  would  be  attended  with  all  the 

107.  mischief  and  inconvenience  arising  from 

1.   House  V.  Palmer,  9  Ga.  497.  the  act  of  a  cotenant,  in  attempting  to 

S.  Where  land  is  conveyed  to  trustees  convey  his  undivided  part  in  a  particu- 
to  be  used  as  a  graveyard,  reserving  lar  parcel,  instead  of  an  aliquot  in  the 
**the  right  and  privilege  to  and  for  the  whole  common  estate.  The  same  rea- 
said  grantor,  and  every  member  of  his  sons  upon  which  it  is  held  that  such  a 
family  or  their  oflfspnng,  to  mark  off  conveyance  is  void  against  cotenants^ 
within  the  boundaries  of  the  above  de-  will  also  avoid  the  act  of  a  part  owner 
scribed  lot  one  square  perch  of  ground  in  attempting  to  parcel  out  rights  in 
in  any  locality  thereof  where  they  may  their  nature  indivisible  in  defimte  por- 
think  proper  ?or  their  own  and  separate  tions  of  the  inheritance,  as  the  mines  to 
use  forever  for  the  burial  of  the  dead,*'  one  and  the  general  estate  to  another." 
the  privilege  thus  reserved  Is  personal  6.  Hornback  v,  Westbrook,  9  Johns, 
to  the  grantor  and  his  family.  It  can-  (N.  Y.)  73;  West  Point  Iron  Co.  v. 
not  be  assigned  to  a  stranger.  Pearson  Reymert,  45  N.  Y.  703.  In  Bridger 
V,  Hartman,  100  Pa.  St.  84;  Wadsworth  v.  rierson,  45  N.  Y.  601,  a  deed  with 
V,  Smith,  II  Me.  278;  s.  c,  26  Am.  covenants  for  quiet  enjoyment  con- 
Dec.  525.  tained  the  following  clause:  ''Reserving 

8.  Marshall  v,  Trumbull,  28  Conn,  always  a  right  of  way  as  now  used  on 

183;  s.  c,  73  Am.  Dec.  667.  the  west  side  of  the  above  described 

4.  Adams    v,   Briggs    Iron    Co.,  7  premises,  for  cattle  and  carriages,  from 

Cush.  (Mass.)  361.    In  that  case  Mr.  the  public  highway  to  the  piece  of  land 
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{d)  Construing  a  Reservation  as  an  Exception. — A 

reservation  in  a  deed  sometimes  has  the  force  of  an  exception 
used  indiscriminately.  Words  of  reservation  may  operate  by 
way  of  exception,  and,  to  have  any  eflfect,  must  do  so  when  the 
subject  of  the  reservation  is  not  something  newlv  created,  as  a 
rent  or  other  interest  strictly  incorporeal,  but  is  a  thing  corporate 
and  in  esse  when  the  grant  is  made.* 

now    owned   bj   R.'*    Held   that,    al-  Hon  not  as  extensive  as  the  grant   is 

though  strictly  a  reservation  in  a  deed  valid,  and  the  residue  of  the  land  passes 

is  ineffectual  to  create  a  right  in  any  by    the  deed.    Sokely^s  Estate,  i«  Pa. 

person  not  a  party   thereto,  yet  there  St.  476.  An  exception  in  a  grant  of  land 

being  in  fact  a  right  of  way  existing  at  should  be  construed  strictly  against  the 

the  time  of  the  grant  in  R,  such  clause  srantor.    Green  Bay  &  M.  Canal  Co.  v. 

must  be  construed  as  an  exception  from  rlewett,  66  Wis.  401.    An  exception  is 

the  property  conveyed;   and  that  the  none  the  less  an  exception  because  in 

srantor  was  not  liable  to  the  grantee  as  the  form  and  terms  of   a  reservation, 

for   a    breach   of   his   covenant.     See  Green  Bay  etc.  Canal  Co.  v*  Hewett, 

Longendyke  v,  Anderson  (N.   Y.),  2  66  Wis.  461. 

Cent.  Rep.  113.  Besenratlon  of  nuita. — A  party  sold 

1.  Whitaker  v.  Brown,  46  Pa.  St.  his  interest  in  a  tract  of  land,  the  legal 
197.  A  way  had  been  laid  out,  and  title  of  which  was  in  another,  and  an 
used  by  the  public  for  nearly  twenty  agreement  in  writing  was  entered  into 
years  across  the  land  of  A,  when  he  between  the  vendor  and  purchaser,  by 
conveyed  it  to  B.  After  the  description  the  terms  of  which  the  former  was  to 
in  his  deed  he  used  the  following  Ian-  have  a  certain  time  in  which  to  remove 
guage:  "reserving  to  the  public  the  use  some  wine  plants  growing  upon  the 
of  the  way  laid  across  the  same  from  premises.  The  person  holding  the 
the  country  road  to  the  river."  Held^  legal  title  was  authorized  verbally'  by 
that  this  saving  clause  applied  to  "the  the  vendor  to  convey  to  the  purchaser 
way"  then  in  existence,  and  should  be  on  the  payment  of  a  certain  sum  of 
treated  as  an  exception.  State  v.  Wil-  money  to  which  the  land  was  subject, 
son,  43  Me.  9.  Where  a  grantor  conveys  The  payment  being  made,  the  holder  of 
land,  "saving  and  reserving,  neverthe-  the  legal  title,  at  the  request  of  the  pur- 
less,  for  his  own  use  the  coal  contained  chaser,  conveyed  the  land  to  the  wife  of 
in  the  said  piece  or  parcel  of  land,  the  latter,  the  deed  containing  no  clause 
together  with  free  ingress  and  egress  by  of  reservation  of  the  wine  plants.  Held^ 
wagon  road  to  haul  the  coal  therefrom  that  the  written  reservation  was  opera - 
as  wanted,''  the  clause  operates  as  an  tive  according  to  its  terms,  and  secured 
exception,  and  the  grantor  retains  the  to  the  vendor  the  right  to  remove  the 
entire  .nd  perpetual  property  in  the  plants  within  the  time  agreed  upon, 
coal.  \/hitakerv.  Brown,46Pa.  St.  197.  The  fact  that   the  deed   contained  no 

A  clause  in  a  deed  conveying  one-  reservation  was    immaterial,  as  it  was 

half  of  a  farm,  "excepting,  however,  not  made  by  the  vendor,  nor  did  he  au- 

the  reserve  of  the  four  rows  of  apple  thorize  it  to  be  made  without  the  reser- 

trees  on  the  north  side  of  the  orchard  vation.     Ring  v.  Billings,  51  111.  475. 

with  a  suitable  pass  way  to  and  from  SMerratlon  of   Springs  of  Water. — 

the  same,  and  the  land  on  which  they  If  a  deed  of  land  reserves  to  the  grantor, 

stand,  also    so    much    of   the    second  his  heirs    and    assigns,  "the  spring  of 

growth  of  ash  timber  as  I  shall  want  water  on  said  premises,  and  the  right  to 

for  my  personal  use,"  creates  an  excep-  lay  down,  repair,  and  rebuild  aqueduct 

tion.     Randall  v,  Randall,  69  Me.  338.  and  pipe,  and   convey    said    water  off 

Ckmifemotion  Ctanflrally. — ^The  nature  from  said  premises,  together  with  the 

of   a  transaction,  as  well  as  the   Ian-  right  to  fix    said   spring  and  do   any 

guage,  may  be    regarded    in  deciding  outer  act  or  thing  necessary  for  taking 

whether  language  in  a  deed  constitutes  off  said   water,"  and  a  grantee  of  the 

a  reservation  or  a  condition.    Foxcraft  land  subject  to  the  reservation  puts  in  an 

V,  Mallett,  4  How.  (U.  S.)  353.    A  res-  aqueduct,  which  diverts  the  water  con- 

ervation  as  large  as  the  grant  is  void,  tinuously,  an  owner  of  the  right  reserved 

and  the  grant  is  valid.     Shoenberger  v.  to  the  grantor  is  entitled,  in  an  action 

Lyon,  7  W.  &  S  (Pa.)  184.    An  excep-  against    such  grantee  for  an  interfer- 
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ence  with  his  rights,  at  least  to  nom-  line  of  the  lot,  and  extending  westerly 

inal  damages.    Peck  v,  Clark,  142  Mass.  to  a  line  running  north  from  the  north- 

436.  eriy  point  of  the  bog  to  the  north  line  of 

UnlaoorporattA  Town. — Astheinhab-  the   lot.    The    words    **northerijr   and 

itants  of  an  unincorporated  town  are  easterly"  in   the  description  in  a  deed 

incapable  in  law  of  taking  an  estate  in  where  there  is  no  object  to  direct  their 

fee,  a  proviso  in  a  deed  reserving  to  the  course,    must  be   taken    to  mean  due 

inhabitants  of  such  a  town  the  right  to  north  and    east;    but  when   there  are 

cut  wood  on  the  lands  conveyed  when  monuments  to  which  they  are  applica- 

not  in  fence  is  void.    Even  if  inopera-  ble   they    may    have    their    legitimate 

tive,  the  right  would  enure  only  to  the  meaning  and    full  force,    and  yet  the 

inhabitants  of   the  town  living  at  the  course  incline  either  way,  any  distance, 

time  of  the  grant,  as  no  word  of  perpe-  so  long  as  it  tends  toward  the  north  and 

tuity   are    contained    in    the    proviso,  east.    Foster  v.  Foss,  77  Me.  279. 

Hombeck  v,  Westbrook,  9  Johns.  (N.  Mistake  in  Hame. — A  deed  described 

Y.)  73.  the  premises  by  metes  and  bounds,  and 

Paaiaire  Way. — H  in  1848  owned  both  excepted  therefrom  a  lot  previously 
the  plaintiff's  and  defendant's  premises,  conveyed  to  the  grantee  by  Roswell 
The  deed  conveying  the  plaintiff's  con-  Hitchcock.  The  records  disclosed  that 
tained  this  clause :  **Said  sixteen  feet  this  lot  was  conveyed  to  the  grantee  by 
[east]  of  said  house  to  be  kept  open  as  Urban  L.  Hitchcock,  and  not  by  Ros- 
far  back  as  the  south  end  of  said  house."  well.  Held^  that  this  mistake  in  the 
The  defendant  claimed  a  right  of  way  name  does  not  vitiate  the  exception 
by  reason  of  said  reservation,  and  also  when,  by  the  aid  of  the  records  referred 
by  prescription.  Held,  that  a  right  of  to,  there  is  enough  of  the  description 
way  was  not  reserved;  that  the  clause  which  is  true  to  make  certain  the  lot 
Is  applicable  to  other  matters,  such  as  intended  by  the  exception.  Getshell  v. 
obstructing  light,  air,  or  tlie  view.  Whittemore,  72  Me.  393. 
Wilder  v,  Wheeldon,  56  Vt.  344.  B  Standing  Wood. — A  reservation  of 
conveyed  to  C  the  eastern  half  of  B's  "all  the  standing  wood  upon  a  lot,  to- 
dwelling  and  a  lot  of  land  on  the  east-  gether  with  the  right  to  enter  and  re- 
em  side  of  the  house,  "reserving,  how-  move  the  same  at  any  time  within  three 
ever,  a  privilege  to  pass  and  repass  years,"  in  a  deed  of  conveyance  of  real 
through  said  lot  of  land  to  the  outer  estate,  will  include  trees  suitable  for 
cellar-way,  and  through  said  way  and  timber  as  well  as  trees  suitable  for  fuel, 
cellar  where  it  may  do  the  least  dam-  when  there  is  nothing  in  any  other  part 
iige."  C,  some  years  after,  brought  an  of  the  deed  to  indicate  that  the  term 
action  of  trespass  quare  clausum  /regit  "standing  wood"  is  used  in  a  more 
against  B,  who  pleaded  a  right  of  way  limited  sense.  And  parol  evidence  is 
through  the  cellar,  to  which  C  new-as-  not  admissible  to  show  that  the  words 
signed  that  B  passed  from  the  cellar  to  were  used  in  a  more  limited  sense. 
B's  rooms  above,  without  having  anoc-  Strout  v.  Harper,  72  Me.  270. 
casion  to  go  into  the  cellar  to  do  any  par-  A  deed  of  land  from  P  to  S  contained 
ticular  business  therein.  Held^  that  by  the  following  clause:  "Except  reserv- 
the  reservation  B  retained  the  right  of  ing  all  the  pine  trees  or  pine  timber 
passage  through  the  cellar  to  his  apart-  thereon  standing  and  to  stand  and  grow 
ments  above,  even  when  he  had  no  thereon  for  the  term  of  ten  years  from** 
business  in  the  cellar,  Choate  v.  Bum-  a  certain  day,  "and  longer,  by  paying 
ham,  7  Pick.  (Mass.)  274.  said  S  ten  dollars  per  year  after  tlie  ex- 

Wordi   Hortlierlj   and   Baitttly. — A  piration  of  the  ten  years."    Held,  that 

deed  contained  the  following  reserva-  the  right  of  P  to  the  pine  trees  and 

tion:  "But  reserving  all  the  lumber  on  timiber  was  lost  by  his  failure  to  elect  to 

the  northerly   and  eastern  side  of  the  have  them  stand  and  grow,  longer,  by 

b<^  on  said  lot,  and  meaning  to  convey  any  offer  of  payment  to  S  for  more  than 

all  the   lumber    on  the  southerly  and  a  year  after  the  expiration  of  the  ten 

westerly  side  of  said  bog."    The  east-  years    named.    Perkins    v,  Stockwell, 

erly  line  of  the  bog  intersected  the  east  131  Mass.  520;   Saltonstall  v.  Little,  90 

line  of  the  lot.    Held,  that  the  reserva-  Pa.  St.  422;  Andrews  v.  Wade  (Pa.),  4 

tion  covers  only  the  timber  upon  that  Cent.  Rep.  689. 

part  of  the  lot  which  lies  northerly  and  Besarvation  in  Sale  of  Lota. — A  deed 

easterly  of   the  boundary  line  of  the  contained  a  specific  description  of  the 

bog,  leading  from  the  northerly  point  land  conveyed,  and  also  this   clause: 

of  the  bog  to  where  it  strikes  the  east  "Said  J.  C.  Roberts  reserving  lots  sold^ 
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No8.  1, 2, 3,    .    .    .    32, 33."    Lots  32  Cathcart  v.  Chandler,   5  Strobh.  (S. 

and  33  had  not  been  sola,    Held^  that  Car.)  iq;  Masse/  v.  Warren,  7  Jones 

the  two  lots  did  not  pass  to  the  grantee;  (N.  Car.)    143;    Whitted  v.  Smith,  2 

that  the  clause  is  to  be  construed  as  an  Jones  (N.  Car.)  36;  Champlain  etc.  R. 

exception^  znd  not  as  a    reservation;  Co.  i>.  Valentine,  19  Barb.  (N.  Y.)  484; 

that  the  rule,  falsa  demonstratio  non  Allen  v,  Scott,  21  Pick.  (Mass.)  25;  s.  c, 

nocet^  applies;  that  an  excepting  clause  22  Am.  Dec.  238;  Loomis  v,  Pingree, 

in  a  deed  is,  in  effect,  a  regranL    Rob-  43  Me.  299;  Louk  v.  Woods,  15  III.  256; 

erts  V,  Robertson,  53  Vt.  690.  Blossom    v,    Fei^son,    13    Wis.    75; 

Beintcnant  BeMrratlon. — A  tenant  Cooney  v.  Haves,  40  Vt.  478;  Rich  v. 
by  the  courtesy  conveyed  his  life  estate  Zeilsdorff,  22  Wis.  544;  Ballou  v.  Har- 
to  his  children,  the  remaindermen,  re-  ris,  5  R.  I.  419;  Knotts  v.  Hydrick,  12 
serving  to  himself  the  right  to  use.  Rich.  (S.  Car.)  314;  Keeler  v.  Wood, 
manage  and  control  the  property  dur-  30  Vt  242;  Patterson  v,  Patterson,  i 
ing  his  life  for  the  education,  mainte-  Hayw.  (N.  Car.)  163;  Hays  v.  Askew, 
nance  and  support  of  the  grantees,  not-  c  Jones  (N.  Car.)  63;  Cincinnati  v. 
withstanding  their  future  marriage  or  Newell,  7  Ohio  St.  37;  Shoofstall  v, 
majority.  In  a  contention  that  the  Powell,  i  Grant  Cas.  19;  Cathcart  v. 
reservation  was  repugnant  to  the  deed  Bowman,  5  Pa.  St.  317;  Sahl  v,  Wright, 
and  void,  held^  aliter^  that  the  reserva-  6  Pa.  St.  433;  Johnson  v.  Zink,  52  Barb, 
tion  was  not  of  title  or  estate,  but  one  (N.  Y.)  390;  Rose  v,  Bunn,  21  N.  Y. 
of  power;  that  the  deed  was  the  same,  275;  Bartlett  v,  Judd,  21  N.  Y.  200;  s. 
in  effect,  as  if  the  father,  having  the  c,  78  Am.  Dec.  131 ;  Esty  v.  Currier, 
lesal  title,  had  covenanted  to  stand  98  Mass.  500;  Richardson  v.  New  York, 
seised  of  it  for  the  sole  use  of  his  chil-  14  Me.  216;  Brown  v.  Meady,  10  Me. 
dren,  and  had  reserved  the  power  to  ex-  joi;  s.  c,  25  Am.  Dec.  248;  Tuttle  v, 
ercise  an  active  trust  \fi  their  behalf  for  Walker,  46  Me.  280;  Howard  v.  Lin- 
all  the  purposes  expressed  in  it.  Vamer  coin,  12  Me.  122;  Thurston  v.  Master- 
V,  Rice,  44  Ark.  236.  son,  9  Dana  (Ky.)  228;  Turner  v.  Cool, 

For  other  cases    in    which  reserva-  2j  Ind.  56;  Webster  v.  Webster,  33  N. 

tions  and   exceptions  have   been  con-  H.  18;  s.  c,  66  Am.  Dec.  705;  Logan  f^ 

strued,  see  Knapp  v,  Woolverton,  47  Caldwell,  23  Mo.  373;  Stratton  t;.  Gold, 

Mich.  292;  Mills  V.  Hobson,  10  Colo.  40  Miss.  778;  Evans  f.  Labaddie,  10  Mo. 


Kuhn  V.  Famsworth,  69  Me.  404;  42^;Viall  v.  Carpenter,  14  Gray  (Mass.) 
Moses  V.  Eagle  etc.  Mfg.  Co.,  62  Ga.  126;  Earle  v,  Dawes,  3  Md.  Ch.  230; 
455;  Hard  wick  v.  Loderoot,  39  Mich.  Adams  v.  Morse,  51  Me.  497;  Hill  v. 
410;  Hartley  v.  Crawford,  81  Pa.  St.  Lord,  48  Me.  83;  Hodee  v,  Boothby, 
478;  Fisher  v.  Nelson,  8  Mo.  App.  90;  48  Me.  68;  Farley  v.  Bryant,  32  Me. 
Lewis  XK  Loomis,  50  Wis.  497;  Bridgen  474;  Moulton  v.  Faught,  41  Me.  298; 
V.  Pierson,  I  Lans.  (N.  Y.)^i;  Hawes  Cromwell  v,  Selden,  3  N.  Y.  253; 
V,  Louisville,  5  Bush  (Ky.)  667;  Loganv.  Caldwell,  23  Mo.  373;  Thomp- 
Cheney  v.  Pease,  9Q  Mass.  448;  Dean  son  v.  Gregory,  4  Jfohns.  (N.  Y.)  81;  s. 
V.  Colt,  99  Mass.  480;  Sargent  v.  Hub-  c,  4  Am.  Dec.  255;  Jackson  v.  Law- 
bard,  102  Mass.  380;  Sparhawkv.  Bagg,  rence,  11  Johns.  (N.  V.)  191;  Colby  v. 
16  Gray  (Mass.)  583;  Clark  v,  Cottrel,  Colby,  28  Vt.  10;  MuUer  v.  Boggs,  25 

t2  N.  V.  527;  Woodcock  V.  Estey,  43  Cal.  175  ;  Humphrev  v,  Humphrey,  i 

^t.  J15;  Farquharson  t;.  McDonald,  2  Day  (Conn.)  271;  Hart  t/.  Conner,  25 

Heisk.  (Tenn.)  40^;  McDaniel  v.  Johns,  Conn.  331;  House  v.  Palmer,  9  Ga.  407; 

*    45  Miss.  641;  Cook  v»  Wesner,  i  Cin.  Marshall  v,  Trumbull,  28  Conn.  183; 

Supr.  Ct  Rep.  249;  Bourgeois  v.  Thibo-  73  Am.  Dec.  667;  Everett  v,  Dockery, 

daux,  23  La.  An.  19;  Cottle  v,  Youns,  7  Jones  (N.  Car.)  390;  Daniel  v.  Veal, 

CO  Me.  105;  Emerson  v,  Mooney,  co  N.  32  Ga.  C89;  French  v,  Carhart,  i  Comst. 

H.  315;   Reformed  Church  v.  School-  (i  N.  Y.)  96;  Bowen  v,  Conner,  6  Cush. 

craft,  5  Lans.  (N.  Y.)  260;  Haynes  v.  (Mass.)  132;  Burden  v.  Stein,  27  Ala. 


ston,  I  Johns.  Ch.  (N.  Y.)  357;  Leavitt  ter  v.  Foss,  77  Me.  279;  Hurd  v.  Hurd, 
V.  Fowle,  8  N.  H.  96;  Rood  v.  Johnson,  64  Iowa  414;  King  v.  Bishop,  62  Miss. 
26  Vt.  64;  Mixer  v.  Keed,  25  Vt  254;    553;    Perkins  v,  Aldrich,  77    Me.  96; 
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Gonditioiua.       LIMITA  TION  IN  INSTRUMENTS.         1m  Beadt. 

3.  Bettriotioiui  aad  Stipnlationi. — Deeds  may  contain  stipulations 
and  restrictions  of  various  kinds.  Courts  in  construing  them  will 
endeavor  to  ascertain  the  intention  of  the  parties,  and  will  give 
effect  to  such  intention  whe;i  ascertained.*  Restrictions  inserted 
in  a  deed  as  a  part  of  a  scheme  for  a  plan  of  improvement  are 
not  to  be  deemed  conditions  in  the  technical  sense,  although 
spoken  of  as  conditions.  A  forfeiture  does  not  arise  from  their 
breach.* 

A  restriction  that  no  building  shall  be  placed  upon  a  parcel  of 
land  within  a  certain  distance  of  a  street  refers  to  the  street  as 
existing  at  the  time  the  restriction  is  imposed,  and  not  to  the 
street  as  subsequently  altered  by  public  authority .•  But  a  mere 
reference  to  a  plan,  in  the  descriptive  part  of  a  deed  of  a  lot  of 
land  does  not  import  a  stipulation  by  the  grantor  that  the  plan 
shall  not,  in  any  respect,  be  subsequently  changed  in  parts  not 
adjacent  to  the  land  sold.* 

Bean  v.  French,  140  Mass.  239;  Janes  v.  %.  Ayling  t\  Kramer,  133  Mass.  la. 
Fonda,  2  N.  E.  (Vt)  185;  Schaidt  v,  8.  Tobey  v.  Moore,  130  Mass.  449. 
Blaul  (Md.),  ^  Cent.  Rep.  580;  Hamil-  In  that  case.  Gray,  C.  J.,  said:  '*The 
ton  V,  Eden  Gold  Min.  Co.,  75  Ga.  447;  restriction  against  building  ^within 
Neakland  V.  Cunningham  (Fa.),  5  Cent,  eight  feet  of  said  streets*  named  in  the 
Rep.  475;  First  Nat.  Bank  of  Richburg  deed  has  reference  to  the  line  of  each 
V.  Dow,  41  Hun  (N.  Y.)  13;  Butterfield  street  as  existing  at  the  date  of  the  deed, 
V,  McNamara,  54  Conn.  94;  Benn  v.  and  is  intended  to  establish  a  uniform 
Hatcher,  81  Va.  35;  Elliott;.  Small,  35  rule  as  of  that  date,  which  cannot  be 
Minn.  396;  Graves  v.  Atwood,  ^2  Conn,  affected  hy  the  subsequent  widening  or 
5i2;s.  c,  ca  Am.  Rep.  610;  I'ruett  v,  narrowing  of  either  street  by  public 
Adams,  66  Cal.  318;  Kister  v.  Reeser,  authority,  or  hy  the  fact  whether  a 
98  Pa.  St.  i;  s.  c,  42  Am.  Rep.  608;  building  is  erected  before  or  afler  such 
Babcock  v,  Lattemer,  30  Minn.  417;  alteration  of  the  line.** 
Coal  Creek  Mining  Co.  v.  Heck,  15  If  a  deed  contains  the  restriction  that 
Lea  (Tenn.)  497;  King  v.  Wells,  94  N.  the  front  wall  of  any  building  erected 
Car.  344;  Kimball  v.  Withington,  141  on  the  lot  should  be  set  back  a  distance 
Mass.  376;  Bean  v.  French,  140  Mass.  of  twenty-two  feet  from  the  street,  with 
229;  Wilcox  V,  Kendall,  63  N.  H.  609;  the  proviso  that  "steps,  windows,  por- 
Gerrish  v,  Shattuck,  132  Mass.  235;  ticoes  and  other  usual  projections  ap- 
Witt  V,  St.  Paul  etc.  R.  Co.,  38  Minn,  purtenant  thereto  are  to  be  allowed  in 
122;  Cravens  v.  White  ^Tex.),  11  S.  W.  said  reserved  space  of  twenty-two  feet," 
Rep.  543;  Grennan  v,  McGregor  (Cal.),  the  restriction  is  violated  by  the  pro- 
30  Pac.  Rep.  559;  Gardner  v.  Webster,  lection  of  the  whole  front  w^all  except 
64  N.  H.  52o;Capront;.  Kingman,  64  N.  less  than  two  feet  at  each  end,  into  the 
H.  591. '  reserved  space,  into  the  form  of  a  bay 
1.  Devlin  on  Deeds,  §  990;  Morris  v,  extending  up  the  whole  height  of  the 
Tuskaloosa  Mfg.  Co.,  8j  Ala.56s;  Dis-  house,  with  a  foundation,  roof  and 
mukesv.  Halpem,47Ark.3i7.  \^herea  windows.  This  is  true  notwithstand- 
city  by  deed  grants  to  a  railroad  com-  ing  such  projections  have  been  usual  in 
pany  riehts  of  user  of  parts  of  four  the  city  for  several  years,  and  that  the 
streets  for  railway  tracks,  not  in  one  grantor  subsequently  conveyed  lots  in 
single  clause,  but  dv  four  separate  and  the  same  locality  permitting  such  pro- 
distinct  paragraphs,  each  granting  jections.  Lin  zee  v.  Mixer,  loi  Mass. 
rights  and  privileges,  and  immediately  512. 

after  the  last  grant  it  is  provided  **8aid  4.  Coolidge  v.  Dexter,  129  Mass.  167. 

right  and  privilege  to  be  enjoyed  and  Oonitmetion  of  KattrlctiOBi  Ctanar- 

exercised  until,"  etc.,  limiting  the  same  Ally. — Land  bounded  on  one   side  bv 

in  respect  of  time,  the  condition  or  lim-  a  street  and  on  another  side  by  a  rail- 

itation  will  be  construed  to  apply  only  road,  was  conveyed  "subject  to  the  con- 

to  the  last  of  the  four  grants.    Q^incy  dition  that  no  building    shall  ever  be 

V,  Chicago  etc.  R.  Co.,  94  111.  537.  placed  on  that  part  of  the  same  lying 
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€<mditlon«L       LIMIT  A  TION  IN  INS  TR  UMENTS.  in  Deeds. 

{a)  Removal  of  Restriction. — Where  a  restriction  is  im- 

posed  for  a  certain  purpose,  and  the  object  for  which  the  restric- 
tion was  made  is  afterwards  abandoned,  the  land  may  become 
free  from  the  restriction.* 

within  twenty -five  feet  of  said  street,  the  exception  of  a  dwelling  house,  shall 
and  also  that  the  present  occupant  of  a  be  erected  on  the  lot,  and  that  such 
part  of  the  premises  near  said  railroad  building,  when  erected,  shall  not  be 
for  a  lumber  yard  shall  be  allowed  the  used  for  the  purpose  of  carrying  on 
time  until  the  first  day  of  October  next  any  offensive  trade  or  calling,  the  erec- 
afler  the  date  hereof  to  remove  his  lum-  tion  of  a  building  and  the  occupation  of 
ber  and  evacuate  the  premises,  but  no  the  lower  story  as  a  retail  grocery  con- 
longer  without  the  consent  of  said  stitute  a  violation  of  the  restriction, 
grantee."  Heid^  that  both  clauses  of  The  use  of  the  building  in  this  man- 
&ie  provision  took  effect  only  by  way  of  ner  may  be  restrained  by  injunction, 
restriction;  and  that  the  restriction  as  to  Devlin  on  Deeds,  §  990;  Dorr  v,  Har- 
building,  in  the  absence  of  evidence  that  rahan,  10 1  Mass.  531.  Compare  Linzec 
it  was  imposed  for  the  benefit  of  other  v.  Mixer,  loi  Mass.  512. 
land,  must  be  construed  as  a  personal  For  other  cases  in  which  restrictions 
covenant  merely  with  the  grantor,  and  stipulations  have  been  construed,  see 
which  his  heirs  could  not  enforce  after  Munroe  v.  Hall  (N.  Car.),  i  S.  E.  Rep. 
his  death.  Skinner  v,  Shepard,  130  651;  Hamlen  i;.  Werner,  144  Mass.  396; 
Mass.  180.  Duncan  v.  Central  Passenger  R.  Co. 

Where  a  deed  contained   a  restric-  (Ky.),  4  S.  W.  Rep.  228;  Avery  v.  New 

tion  that  no  building  should  be  placed  York  Cent.  etc.  R.  Co.,  106  N.  Y.  142; 

upon  the  land  within   ten  feet  of  the  Higman    v,    Stewart,    38    Mich.   513; 

height  to  be  used  as  a  fence  or  wall  on  Chapman  v,  Gordon,  29  Ga.  250;  Hicks 

the  line  of  the  street,  does  not  violate  r.    McGariy,  38  Mich.  667;   Scott  v, 

this  restriction.    Nowell  v.  Academy  Ward,  13  Cal.  458;  Beals  v.  Case,  138 

of  Notre  Dame,  130  Mass.  209.  Mass.  138;  Barker  v.  Barrows,  138  Mass. 

A  lot  of  land  twenty-one  feet  wide  578;  Thompson's  Appeal,  loi  Pa.  St. 
was  conveyed  subject  to  the  condition  225;  Murray  v.  Green,  64  Cal.  363; 
that  the  front  line  of  the  building  should  Hull  v,  Chicago  etc.  R.  Co.,  65  Iowa 
be  fifteen  feet  from  the  street  on  which  713;  Webb  v.  Robbins,  77  Ala.  176; 
the  land  bounded,  and  the  deed  recited  Payson  v.  Burnham,  141  Mass.  547; 
that  the  building  then  on  the  land  con-  Attorney  General  v,  Williams,  140 
formed  to  the  condition.  The  front  Mass.  329;  s.  c,  54  Am.  Rep.  468;  Bag- 
line  of  the  building  thus  referred  to  was  nail  v.  Davies,  140  Mass.  76;  Winne- 
straight.  Subsequently  the  owner  pesaukee  Camp  Meeting  Assoc,  v, 
built  a  rectangular  addition  to  the  front,  Gordon,  63  N.  H.  505;  Bangs  v.  Potter, 
eight  or  nine  feet  wide  and  projecting  135  Mass.  245;  Higman  v,  Stewart,  38 
three  feet  and  three  inches  towards  the  Mich.  513;  Hicks  v,  McGarry,  38 
street.  This  structure  began  four  feet  Mich.  673;  Columbia  College  Trustees 
above  the  ground  and  extended  to  the  v.  Thacher,  46  N.  Y.  Super.  Ct.  305. 
top  of  the  building.  Held^  that  there  1.  Devlin  on  Deeds  991.  A  corpo- 
was  a  violation  of  the  condition.  San-  ration  owning  a  large  tract  of  land 
bom  V.  Rice,  129  Mass.  387.  lying  between  two  streets  in  a  city,  di- 

Land  was  conveyed  subject  to  the  "re-  vided  it  up  into  lots  and  sold  the  lots  by 

strictions  and  conditions"  that  no  build-  auction,  one  of  the  terms  of  the  sale 

ing  should  ever  be  erected  upon  it  to  be  being  that  "between  the  lots  there  shall 

used  for  certain  trades,  or  within  a  cer-  be  a  railway  fourteen  feet  wide,  to  be 

tain  distance  of  a  street.  The  deed  pro-  for  the  common  benefit  of  all  the  lots 

vided  further  that  any  breach  of  these  bounding  on  it,  to  be  used  for  no  other 

provisions  should  not  work  a  forfeiture  purpose  than  a  railway,  and  no  build- 

of  the  estate,  but  give  a  right  of  entry  ing  is  ever  to  be  built  over  it."     Deeds 

to    remove    the    building.    Held,  that  of  the  lots  were  made  which  conveyed 

they  were  not  conditions,  but  restric-  the  fee  to  the  middle  of  this  strip  of 

tions,    which,    although    unlimited   in  land  with  the  easements  and  subject  to 

point  of  time,  were  valid  and  could  be  the  restrictions  contained  in  the  above 

enforced  in  equi^.    Tobey  v,  Moore,  recited  terms  of  sale.    Railway  tracks 

130  Mass.  448.    But  where  a  deed  con-  were  laid  in  this  strip  of  land,  but  the 

tains  a  restriction  that  no  building,  with  use  of  it  for  a  railway  was  afterwards 
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Conditional.       LIMITA  TION  IN  INSTRUMENTS.         la  Soodo 

4.  Conditions  Againit  AUonation  in  Beedi  and  BeYiiet. — General 
conditions  restraining  alienation  of  a  fee  simple  estate  either  in  a 

devise  or  grant  is  unquestionably  void.* 

abandoned.     Held^  on  a  bill  in  equity,  same  except  such  lots  as  I  shall  here 

by  an  owner  of  one  of  the  lots  against  designate,  viz  (describing  four  lots),  all 

the  owner  of  another  lot,  brought  more  which  he  is  authorized  to  sell;  and   I 

than  twenty  years  after  such  abandon-  hereby  authorize  him  to  give  good  and 

ment,  to  compel  the  removal  of  a  struc-  lawful  titles  for  the  same,   to  enable 

ture  erected  on  the  defendant's  land,  him  to  pay  my  debts  and  legacies;  all 

but  on  the  strip  of  land  reserved  for  a  of  which  said  lands  he  mHy  dispose  of 

railway,  that  the  defendant  was  entitled  at  his  option  for  the  above  purpose,  if 

to  use  his  land  as  he  saw  fit,  and  that  it  they  should  not  be  disposed  of  in  my 

was  no  longer  subject  to  the  restriction  life  time;   the  reversion  of  all  which 

that  no  building  was  to  be  built  over  it.  shall  be  at  his  disposal;  and  all  the  res- 

Bangs  V.  Potter,  135  Mass.  245.  idue  of  my  personal  estate,  not  other- 

1.  I  Wash.  Real  Prop.  52,  54;  Will-  wise  disposed  of,  I  give  to  him  to  be  at 

iams  Real  Prop.  86,  87,'  note;  Leake's  his  disposal."    Held,    that   the  devise 

Di£.  of  Law  of  Real  Prop.,  pt.  2,  ch.  i,  took  an  estate  in  fee  in  all  the  real  es- 

§  ^  §  3;   Boone   Real   Prop.   §  17;   2  tate,  and  that  the  restraint  upon  aliena- 

Jarm.  Wills  15;  17  Cent.  L.  J.  189;  2  tion    was    void.      Gleason    v,    Fayer- 

KedC    Wills,    288;     Schermerhorn    v,  weather,  4  Gray  (Mass.)  348.    To  the 

Negus,  I   Den.  (N.  Y.)  448;  O-xXty  v,  same  effect  are  Rufsnyder  v.  Hunter, 

Lane,  35  N.  Y.  346;  Anderson  v.  Gary,  19  Pa.  St.  41. 

^6  Ohio  St.  506;  s.  c,  38  Am.  Rep.  602;        In  Walker    v.   Vincent,   19  Pa.  St. 

Walker   v.   Vincent,    19  Pa.   St.  369;  369,  Lowrie,  J.,  said:  '*The  law  does 

Rufsnyder  v.  Hunter,  19  Pa.   St  41 ;  not  allow  an  estate  to  be  granted  to  a 

Yards^  Appeal,  64  Pa.  St.  oc;  Doeb-  man  and  his  heirs  with  a  restraint  on 

ler*s  Appeal,  64  Pa.  St.  9;  Taylor  v,  alienation,  and  frustrates  the  most  clear 

Mason,  9  Wheat.  (U.  S.)  325;  Bradley  T.  intention  to  im]K>se  such  a  restraint.** 

Peixoto,  3  Ves.  324;  Hawley  v.  North-  So  a  condition  in  a  devise  in  fee  that 

ampton,    8     Mass.    37;     Rochford    v,  the  devisee  shall  make  oath  "that  he 

Hackman,9  Hare  475;  Jones's  Will,  23  will  not  make  any  change  during  his 

L.  T.,  N.  S.  211;  Blackstone  Bank  v.  life"  in  the  testator's  will  respecting  his 

Davis,  21  Pick.   (Mass.)  42;  Lane  v,  property ,  is  repugnant  to  the  estate  and 

Lane,  8  Allen  (Mass.)  350;  Gleason  v,  void.    Taylor  v.  Mason,  9  Wheat.  (U. 

Fayerweather,    4    Gray    (Mass.)   348;  S.)  325. 

Noris  V.  Hensley,  27  Cal.  439;  Mc-  A  testator  devised  certain  real  estate 
Cleary  v.  Ellis,  54  Iowa  311;  s.  c,  37  to  his  wife  for  her  life,  and  "the  remain- 
Am.  Rep.  205;  *s.  c,  22  Alb.  L.  J.  347;  der  of  his  estate,  whether  real  or  per- 
Mandlebaum  v,  McDonell,  29  NJich.  sonal,  in  possession  or  reversion,  to  his 
78;  s.  c.  18  Am.  Rep.  61,  75;  DePeyster  five  children  to  be  equally  divided  to 
V.  Michael,  6  N.  Y.  467;  s.  c,  57  Am.  and  among  them  or  their  heirs  respect- 
Dec.  470;  6  N.  Y.  (2  Selden)  467.  ively,  always  intending  and  meaning 

Where  the  granting  clause  in  a  deed  that  none  of  his  children  shall  dispose  * 

purporting  to  convey  a  title  in  fee  sim-  of  their  iMirt  of  the  real  estate  in  rever- 

ple  is  followed  by  a  clause  prohibiting  sion  before  it  is  legally  assigned  them.** 

the  grantee  from  conveying  without  the  It  was  keld  that  the*  children  took  a 

consent  of    the    grantor,    the     latter  vested  remainder    in    the   real    estate 

clause    is    repugnant    to    the    interest  given  to  his  wife  for  her  life,  and  that 

created  by  the  former,  and  being  in  re-  the  clause  restraining  them  from  aliening 

straint  of  alienation  is  void.     Murray  the  same  before  the  expiration  of  the 

V,  Green,  64  Cal.  363.     A  testator  de-  life  estate,  was  void.     Hall  v.  Tufts,  18 

vised  to  one  of  his  sons,  whom  he  also  Pick.  (Mass.)  455.  See  Hunt  v,  Wright, 

appointed  his  executor,  "the  improve-  47  N.  H.  396;  Mc  Williams  v.  Nisley,  2 

ment,  use  and  benefit  of  all  my  real  Serg.  &  R.  (Pa.)  513;  s.  c,  9  Am.  Dec. 

estate,  wherever    it  may   be    situated,  654;  Atwater  v,  Atwater,  10  Beav.  330; 

with  all  the  privileges  thereto  belonging  Shackelford  v.  Hall,  19  III.  212;   Stew- 

during  his  natural  life,  to  the  end  that  art  v,  Brady,  3  Bush  (Ky.)  623;  Dou- 

he  may  have  the  same  for  an  inherit-  gal  v.  Fryer,  3  Mo.  40;  22  Am.  Dec.  458; 

ance  so  long  as  he  may  live,  with  no  Anglesea  v.  Church  Wardens,  6  Qg,  B. 

right  to  dispose  of  any   part  of  the  114;  Taylor  v.  Sutton,  15  Ga.  103;  s.  c^ 
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Although  a  general  restraint  on  alienation  by  a  tenant  in  fee  is 

voidy  as  t^ing  repugnant  to  the  nature  of  the  estate,  and  incon- 
sistent with  the  essentia]  enjoyment  and  beneficial  use  of  prop- 
erty, yet  a  partial  restraint  on  alienation  for  a  limited  time  may 
be  valid.* 

(d)  Estate  Tail. — A  condition  in  a  conveyance  or  devise  that 
a  tenant  in  tail  shall  not  alienate  or  bar  the  entail  is  void,  being 
repugnant  to  the  estate  conveyed  or  devised.* 

60  Am.  Dec.  683;  Sprague  v,  Edwards,  during  the  life  of  A,  the  estate  so  devised 
48  Cal.  239;  Varner  v.  Rice,  44  Ark.  to  him;  that  all  said  conditions  might 
236;  I  Lomax  Dig.  264;  Co.  Litt.  be  performed  by  B*8  alienee  and  that  B 
223  A;  3  Vesey  324;  4  Sim.  141;  Jac.  could  give  a  good  and  perfect  title  to 
iLi5;  2  M.  &  K.  174;  5  Sim.  232;  10  B.  said  estate  by  conveying  the  same,  sub- 
SL  Cres.  433;  18  Ves.  429;  De  Jreyster  v,  ject  to  said  conditions.  Simonds  v.  Si- 
Michael,  6  N.  Y.467;  Buffum  V.  Deane,  monds,  3  Mete.  (Mass.)  558. 
4  Gray  (Mass.)  388;  Hall  v.  Tufls,  18  In  re  Maclay,  L.  R./20  Eq.  186, 
Pick.  (Mass.)  455;  Blackstone  Bank  v.  Sir  G.  Jessel,  M.  R.,  delivering  the 
Davis,  21  Pick.  (Mass.)  42;  11  Pa.  St.  opinion,  after  stating  that  the  test  was 
37;  19  Pa.  St.  96;  McCleary  v.  Ellis,  20  wjiether  or  not  the  condition  took  away 
Am.  Law  Reg.  180;  Mandlebaum  v.  all  power  of  alienation,  said:  "Now  you 
McDowell,  29  Mich.  78.  may  restrict  alienation  in  many  ways. 

1.  Simonds  v,  Simonds,  3  Mete.  You  may  restrict  alienation  by  prohib- 
(Mass.)  562;  Boone  Real  Prop.,  $  17;  2  itinga  particular  class  of  individuals,  or 
Redf.  Wills  288;  17  Cent  L.  J.  189;  i  you  may  restrict  alienation  by  restrict- 
Wash.  Real  Prop.  54;  Lansdon  v.  In-  ing  it  to  a  particular  time.  In  all  these 
gram*6  Guardian,  28  Ind.  3&;  Mc Will-  ways  you  may  limit  it,  and  it  appears 
lams  V.  Nisley,  2  S.  &  R.  (Pa.)  507;  s.  to  me  that  in  two  ways,  at  all  events, 
c,  7  Am.  Dec.  6^6.  As  where  a  testa-  this  condition  is  limited.  First,  it  is 
tor  devised  to  his  wife  until  his  son  limited  as  to  the  mode  of  alienation, 
William  should  come  to  the  age  of  because  the  only  prohibition  is  against 
twenty -two,  remainder  after  that  event  selling.  There  are  various  modes  of 
to  certain  other  som,  providing  that  if  alienation  besides  sale — a  person  may 
any  of  his  said  sons  before  that  period  lease,  or  he  may  mortgage,  or  he  may 
should  "go  about"  to  sell  his  share  he  settle;  therefore,  it  is  a  mere  limited  re- 
should  forfeit  the  same.  Large*s  Case,  strictton  on  alienation  in  that  way. 
2  Leon.  82;  s.c,  3  Leon.  182.  Then,  again,  it  is  limited   as  regards 

A  testator  dev&ed  one  undivided  half  class;  he  is  never  to  sell  it  out  of  the 
of  his  farm  to  trustees,  for  the  support  family,  but  he  may  sell  it  to  one  mem- 
of  his  son  A,  and  also  directed  that  a  ber  of  the  family.  It  is  not,  therefore, 
certain  part  of  his  dwelling  house  limited  in  the  sense  of  there  being  only 
should  be  kept  solely  for  A's  use  and  one  person  to  bu^^;  there  were  a 
benefit.  He  devised  the  other  undivided  great  many  members  of  the  family 
half  of  his  farm  to  B  on  the  following  when  she  made  her  will ;  a  gpreat  many 
conditions:  That  B  should  carry  on  the  are  named  in  it;  therefore,  you  have  a 
whole  farm  at  the  halves,and  pay  half  the  class  which  probably  was  large,  and 
yearlv  income  thereof  to  the  trustees  or  was  certainlv  not  small.  Then  it  is  not, 
guardian  of  A  for  A*s  sole  use;  and  strictly  speaking  limited  as  to  time  ex- 
should  furnish  A  with  fuel  and  also  cept  in  this  way,  that  it  is  limited  to 
with  a  horse  and  chaise  as  often  as  A's  the  life  of  the  first  tenant  in  tail.  Of 
trustee's  or  guardian  should  think  course,  if  unlimited  as  to  time,  it  would 
proper,  and  also  attend  to  his  person  be  void  for  remoteness  under  another 
and  apartments;  and  should,  if  A*s  rule.  So  that  this  is  strictly  a  limited 
trustees  or  guardian  should  deem  it  ad-  restraint  on  alienation;  and  unless  Coke 
visable  to  remove  him  from  said  house  upon  Littleton  has  been  overruled  or 
and  board  him  elsewhere,  pay  one  half  is  not  good  law,  this  is  a  good  condi- 
the  income  of  the  whole  farm  to  A's  tion." 

trustees  or  guardians  for  A's  sole  use  S.  Leake's  Dig.  of  Law  of  Rettl  Prop- 

and  benefit    Held  that  the  devise  to  B  erty,  pt.  2,  ch.  i,  §  §  3,  6;  Hawley  v. 

did  not  restrain  him  from  alienating,  Northampton,  8  Mass.  37;  Bradley  v. 
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{b)  Life  Estate. — Where  a  life  estate  is  given,  the  donor 
cannot  take  away  the  incidents  of  such  an  estate  by  a  restraint 
upon  the  power  of  disposal.^ 

{c)  Chattel  Interests  and  Trust  Estates. — ^The  rule  of 

law  which  prevents  a  party  from  imposing  fetters  upon  property 
inconsistent  with  the  nature  of  the  estate  given  is  precisely  the 
same  in  personal  as  in  real  estate.^  A  condition  in  a  bequest  of 
dividends  of  stock  to  A  for  his  support  for  life  and  at  his  death 
to  his  heirs,  executors,  administrators  and  assigns,  that  if  he 
should  attempt  to  assign  or  dispose  of  said  stock  his  right  thereto 
should  be  forfeited  and  go  to  others  is  repugnant  to  the  gift  and 
void.'  Conditions  restraining  alienation  in  equitable  estates  are 
also  void.* 

Peixoto,  3  Yes.  324;  Mandlebaum  v.  lands  siven  in  fee  bj  the  same  will,  anu 

McDowefl,  29  Mich.  78;  s.  c,  18  Am.  that  the  same  shall  vest  in  other  per- 

Rep.  61 ;  Yard's  Appeal,  64  Pa.  St.  95.  sons,  is  valid  as  a  conditional  limita- 

It  is  held  in  King  v,  Burchell,  i  Eden  tion. 

424;  s.  c,  I  Amb.  379,  that  a  provision  %.  Woodmeston  v.  Walker,  3  Ru8S.& 

in  a  devise  of  an  estate  tail  charging  a  M.  204. 

certain  sum  in  favor  of  the  person  next  S.   Bradlev  v.  Peixoto,  3   Yes.  324; 

entitled,  if  the  tenant  in  tail  or  any  of  Borton  v,  Norton,  16   Sim.  559.    But 

his  issue  shall  alienate,  mortgage  or  en-  where  in  a  devise  of  dividends  of  stock 

cumber    the  .  estate,    is    void.      Lord  to  A  for  life,  or,  if  he  should  die,  then  to 

Keeper  Worthington  in  that  case  his  wife  for  life,  there  was  a  provision 

thought  the  point  to  be  too  plain  for  that  when  the  youngest  child  came  of 

argument.  age  the  stock  should   be  sold  and  the 

Such  a  condition  would  create  a  per-  money  divided  among  the  children,  and 

petuitj.    Hawley  v,  Hampton,  8  Mass.  that  any  alienation  or  parting  with  the 

j7;    Mandlebaum    v»    McDowell,    29  interest  before  that  time  by  any  of  the 

Mich.  78.  children  should  forfeit  the  share  of  the 

1.  Brandon  v,  Robinson,  18  Yes.  429;  one  so  alienating,  such  provision  was 

Rockford  v.   Hackman,  9    Hare    480;  held  valid,  because  the  estate  of  the 

Pace  V.  Pace,  73  N.  Car.  119;  Tilling-  alienor  was  contingent.    Churchill  v. 

hast  V,  Bradford,  5  R.  I.  205.  Marks,  i  Coll.  441.     See  Dommett  v. 

But  in  Nicholis  v.  Eaton,  91  U.  S.  Bedford,  3  Yes.  ]t,  149. 
725,  MiLLBR,J.,  delivering  the  opinion,  4.  Dick  v,  IMtchford,  i  Dev.  &  B. 
denies  the  doctrine  of  LoRDELDON,in  £q.  (N.  Car.)  480.  Gaston,*  J.,  de- 
Brandon  V,  Robinson,  18  Yes.  429,  livering  the  opinion  in  that  case,  said: 
"that  the  power  of  alienation  is  a  neces*  "The  power  of  alienation  is  a  legal  in- 
saryincidentof  a  life  estate  in  real  prop-  cident  of  ownership.  It  is  a  familiar 
erty,''  and  holds  that  a  testator  devising  doctrine  that  if  a  feoffment,  grant,  re-' 
such  an  estate  may  lawfully  prohibit  lease,  confirmation  or  devise  be  made 
the  life  tenant  from  alienating  it.  See  upon  condition  not  to  alienate  the  es- 
also  Wilkinson  v.  Wilkinson,  3  Swans,  tate,  or  if  a  term  for  years  or  chattel 
515;  Wilson  V,  Greenwood,  i  Swans,  personal  be  granted  upon  condition  not 
481.  to  assign,  such  conditions  are  altogether 

In    Rochford  v.  Hackman,  9   Hare  nugatory.    The  doctrine    obtains    not 

480,  it  was  held  by  Sir  G.  J.  Turner,  less  in  courts  of  equity,  acting  upon 

v.  C,  that  a  provision  in  a  will  that  a  those  interests  which  are  the  proper 

life  estate  given  thereby  shall  be  deter-  subject  matter  of  their  jurisdiction,  than 

mined  by  an  alienation  thereof  is  valid  in  courts  of  law  adjudicating  upon  legal 

whether  there  is  alienation  over  or  not.  interests.    A  departure  from  it  would 

The  supreme  court  of  Virginia  hold,  in  produce  useless  confusion  and  innumer- 

Camp  V,  Cleary,  76  Ya.  140;  s.  c,  14  able  mischiefs.    The  capricious  regula- 

Cent.  L.  J.  138,  tliat  a  condition  in  a  tions  which  individuals  would  fain  im- 

deed  of 'gift  of  a  life  estate  in  land,  that  pose  on  the  enjoyment  and  disposal  of 

if  the  grantee  aliens  or  attempts  to  alien  property  must  yield  to  the  fixed  rules 

it,  he  shall  forfeit  it,  together  with  other  which  have  been  prescribed  by  the  su- 
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{d)  Devises  to  Charity. — Conditions  in  restraint  of  aliena- 
tion in  clevises  to  charity  are  valid,  because  it  is  the  normal  char- 
acter  of  charity  property  to  be  inalienable.^ 

ie)  Conditions  Against  Alienation  Strictly  Con- 
strued.— Conditions  against  alienation  are  ineffectual  unless 
clearly  expressed.* 

(/)  Parol  Conditions. — A  condition  cannot  be  engrafted 
upon  a  deed  absolute  in  form  by  parol  evidence.^  The  engrafting 
of  a  contemporaneous  condition  on  a  deed  will,  in  a  proper  action, 
be  allowed  only  on  clear  evidence  of  fraud,  accident  or  mistake.* 

6.  Conditional  Limitations  in  Beviiefl. — A  devise  to  the  testator's 
wife  so  long  as  she  remains  his  widow  is  a  conditional  limitation  ; 
her  estate  absolutely  determines  on  a  remarriage  even  without  an 
entry  by  the  devisee  over ;  and  against  this  a  court  of  equity  can 
grant  no  relief.'  A  conditional  limitation  cannot  be  implied  un- 
less necessary  to  effectuate  the  intention  of  the  testator.*  Heirs 
at  law  can  only  be  disinherited  by  express  words  or  by  necessary 
implication.'''  There  may  be  a  conditional  limitation  over,  after 
a  vested  remainder  in  fee  dependent  upon  an  uncertain  event  to 
happen  in  future.^  If  the  event  upon  which  an  estate  is  limited 
may  by  possibility  not  occur  within  a  life  or  lives  in  being,  or 
twentytone  years  afterwards,  is  too  remote,* 

preme  power  as  essential  to  the  useful  S.)  443;  Perin  v,  Carey y  24  How.  (U. 
existence  of  property.  If  under  the  S.)  701;  Yard's  App.,  64  Pa.  St.  95. 
settlement,  a  legal  estate  had  been  S.  Brothers  v,  McCurdy,  36  Pa.  St. 
limited  to  Hezekiah  Pitchford  (the  407;  Pierce  v.  Win,  i  Vent.  321.  A 
cestui  que  trust  for  life,  he  would  have  provision  restraining  the  donee  or  devi  • 
taken  the  estate  as  one  in  its  nature  see  of  an  estate  from  **going  about" 
alienable;  and  the  prohibition  against  touching  alienation,  or  '^attempting**  or 
alienation  would  have  been  absolutely  offering  to  alienate,  or  the  like,  is  ordi- 
void.  The  exclusive  right  enforced  narily  void  for  uncertainty  if  not  aided 
through  the  trust  imposed  on  the  legal  by  other  words.  Sir  Anthony  Mild- 
proprietor  to  receive  the  profits  of  the  may*s  Case,  6  Co.,  42.  But  a  prohibi- 
property  thereby  conveyed  is,  in  equity,  tion  asainst  an  **attempt**  to  alienate 
the  estate  in  that  property;  and  equity  was  held  not  too  indefinite  in  Brandon 
must  hold  a  prohibition  to  dispose  of  v,  Aston,  2  Y.  &  Coll.  C.  C.  28. 
what  is  as  wholly  inoperative.**  But  8.  Marshall  Co.  High  School  Co.  v, 
where  a  share  of  a  trust  fund  was  be-  Iowa  Evangelical  Synod,  28  Iowa  360: 
queathed  in  trust  for  a  certain  person,  Galveston  etc.  R.  Co.  v,  Pfeuffer,  56 
his  executors,  administrators  and    as-  Tex.  66. 

signs,  providing  that  if,  during  the  lives  4.  East  Line  etc.  R.  Co.  v.  Garrett, 

of  certain  other  persons,  he  should  as-  52  Tex.  133. 

sign,  charge,  or  otherwise  dispose  of  his  5.  Bennett    v,  Robinson,  10  Watts 

share  or  attempt  to  do  so,  his  interest  (Pa.)348. 

should  cease,  and   the  trustees  should  •.  Gulliver  d.  Corrie   v.    Ashby,   4 

hold  the  same  in  trust  to  apply  to  the  Burr.  1029,  a  devise  of  an  annuity  for 

support  of  himself  and  family  during  life,  and  a  direction  that  the  annuitant 

the  lives  of  the  persons  named,  and  af\er  shall  receive  no  wages  after  the  testator's 

eheir  deaths  to  settle  and  assure  said  death,  do  not  imply  a  condition  that 

share  for  the  benefit  of  the  said  party  the  annuitant  shall  continue  in  service, 

and  his  family,  the  condition  held  valid.  Molyneux  v.  Scott,  i  W.  Bl.  776. 

Kearsley  v.  Woodcock,   3   Hare   185;  7.  Rupp  v.  Eberly,  79  Pa.  St  141. 

Lockyer  v.  Savage,  2  Stra.  947;  Will-  8.   Monteomery  v.  Petriken,  29  Pa. 

lams  Keal  Prop.  ^.  St.   118;    Ferguson's  App.,  56  Pa.  St. 

1.   Stanley  v.  Colt,  5  Wall.  (U.  S.)  487.    . 

1x9;  Jones  V,  Habersham,  3  Woods  (U.  •.  Donohuet^.McNichol,6i  Pa. St 73 
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6.  Bepvgnaiit  Conditions. — Where  property  is  conveyed  with 
conditions  as  to  its  devolution,  use  or  enjoyment  which  are  repug- 
nant to  the  nature  of  the  estate  or  interest  granted,  the  grant 

WliAt  Limitations  Are  Void  finr  B«-  der  after  an  estate  tail  to  trustees  to  sell 
motsnsBS  Generally. — A  testatrix  gave  and  distribute  the  proceeds  among  a 
propert^r  to  three  persons  successively  class  to  be  ascertained  at  the  determi- 
for  life,  one  of  whom  was  unborn  at  her  nation  of  the  estate  tail,  the  gift  of  the 
death,  and,  after  the  decease  of  the  sur-  proceeds  will  not  be  void  for  remote- 
vivor,  to  all  the  children  of  S,  the  first  ness,  even  thoush  the  class  may  corn- 
tenant  for  life,  in  equal  shares,  and  the  prise  individuals  beyond  the  limits  of 
child  or  children  of  such  of  the  chiN  the  rule  against  perpetuities.  Heasman 
dren  of  S  as  should  be  then  dead,  with  v,  Pearse,  41  L*  T>}  Ch.  70^;  7  L.  R., 
an  absolute  gift  over  in  case  there  Ch.  275;  soW.  K.  271;  26  L.  T^  N.  S. 
should  be  no  children  or  grandchildren  299;  s.  c,  L.  R.,  £q.  522;  40  L.  J. 
of  S  then  living.  Held,  thAt  the  limit-  Ch.  258;  24  L.  T.,  N.  S.  864;  19  W. 
ation  over  to  the  children  and  grand-  R.  673. 

children  of  S,  being  a  gifl  to  a  class  to  A  term  limited,  after  estates  for  life 

be  ascertained  at  the  death  of  a  person  but  accidentally  to  estates  tail,  for  the 

not  in  being  at  the  decease  of  the  testa-  purpose  of  ralsmg  portions  on  failure  of 

trix,  was  void  for  remoteness.     Stuart  the  issue  in  tail,  is  void  for  remoteness. 

V.  Cockerell,  39    L.  J.,  Ch.  729;  5  L,  Sykes  v.   Sykes,  41    L.  J.,  Ch.  25    13 

R.,  Ch.  713;  18  W.  1057;  23  L.  T.,  N.  S.  L.  R.,  Eq.  56;  25  L.  T.,  N.  S.  560;  20 

442.  W.  R.  90. 

A   bequest  of   the   residue  after  the  A  gin  to  A,  and  if  A  die  without  is- 

death  of  the  testator's  wife  to  the  t^sta-  sue,  then  over,  is  void  for  remoteness, 

tor's  children  then  living,  and  such  is-  and  the  gift  will  be  to  the  first  Inker  ab- 

sue  then  living  of  any  children  then  de-  solutely.    Fisher  v.  Webster,  26  L.  T., 

ceased    as  should    attain    the    age    of  N.  S.  755;  42  L.  J.,  Ch.  156;   14  L.  R., 

twenty-three  as  tenants  in  common,  ac-  Eq.  283. 

coMing  to  the  stocks  and  not  to  the  in-  A    devise    of   "two    plantations,    in 

dividual  objects  and  so  that  the  issue  of  which  the  graves  of   the    family    are 

the  deceased  children  might  take,  by  placed,  to  be  reserved    as  the  lamily 

way  of  substitution,  the  shares  of  their  burying  place,  and  not  to  be  mortgaged 

respective  parents,  is  void  for  remote-  or  sold,"  is  void  as  a  devise  in  perpe- 

ness.     Smith  v.  Smith,  5L.  R.,  Ch.342;  tuity.       Yeap    Cheap     Neo    v.     Ong. 

18  W.  R.  742;    D*Abbadie  v.  Bizoin,  5  Cheap  Neo,  6  L.  R.,  Pr.  C.  381. 

Ir.  R.  Eq.  205.  A   gift    of   residue    to    erect    alms- 

A  testator  gave  the  residue  of  his  houses  when  and  so  soon  as  land 
property  to  A  for  life,  with  remainder  should,  at  any  time  after  the  testatrix's 
to  her  children  as  she  should  appoint,  death,  be  given  for  the  purpose,  is  void 
and  subject  thereto  in  trust  for  all  the  on  the  ground  of  remoteness.  Cham- 
children  of  A.  who  should  attain  berlayne  v.  Brocket,  27  L.  T.,  N.  S. 
twenty-three  or  marry  under.  The  will  92;  20  W.  R.  739.  See  Fox  v.  Fox,  19 
contained  provisos  giving  a  discretion-  L.  R.,  Eq.  286;  23  W.  R.  314;  Evans  v. 
ary  power  to  the  trustees  to  apply  all  or  Walker,  3  L.  R.,  Ch.  Div.  211;  25  W. 
any  part  of  the  income  of  any  share  for  R.  7;  Wilcox,  In  re  i  L.  R.,  Ch.  Div. 
maintenance  and  education  during  mi-  229. 

nority  and  directing    that  the  surplus  A  father  devised    his  freehold    and 

income  should  be  accumulated,  such  ac-  copyhold  estates  to  trustees,  upon  trust 

cumulation  to  be  added  to  the  princi-  to  pay  the  income  to    his    unmarried 

pal  of   the    share    whence    the   same  daughter  during  her  life,  and  after  her 

should  have  arisen,  with  a  further  dis-  decease,  if  she  should  marry  and  have 

cretionary  power  to  apply  the  accumu-  children,  during  their  lives,  and  in  like 

lated  fund  or  any  part  thereof  also  for  manner  to  their  children,  each  family 

maintenance    and    education.       Held,  taking    among    them   their  father's  or 

that  the  gift  to  the  children  of  A,  in  de-  mother's  shares.    On  a  petition  by  the 

fault  of  appointment,  was  void  for  re- '  daughter    who    was    unmarried,    held 

moteness.     Boyer    v.  West,  19  W.  R.  that  the  limitation  to  her  unborn  chil- 

598;   24  L.  T.,  N.  S.    4x4.     See    also  dren    was    not   void    for    remoteness. 

Strawbridge  v.  Story,  19  W.  R.  1049.  Hampton   v,    Halman,  46    L.  J.,  Ch. 

When  property  is  limited  in  remain-  Div.  248;  25  W.  R.  459;  36  L.  T.,  N. 
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prevails  untrammelled  by  the  conditions.  It  becomes  absolute.^ 
So  when  the  fee  simple  title  absolute  is  conveyed,  it  is  not  in  the 
power  of  the  grantor  to  limit  the  disposition  of  the  real  estate  or 
direct  the  course  of  its  descent,  and  a  condition  repugnant  to 
such  title  is  void.* 

S.  287;  5  L.  R.,  Ch.  Div.  183;  Hale  v.  who  should  be  appointed  to  settle  the 

Hale,  3  L.  R.,  Ch.  Div.  643;  35  L.  T.,  N.  grantor's  affairs  after  his  decease,  to 

S.  933;  34  V^.  R.  1065;  Contra^  In  re  cutoff  and  sell  wood  if  necessary  for 

Moseley,  11  L..  R.,  Eq.  409;  40   L.  J.,  payment  of  debts,  etc.     Heldy  that  it 

Ch.  275;  24  L.  T.,  N.  S.  26.  was  void  as  an  exception  because  repug- 

1.  Vamer    v.    Rice,    44    Ark.   236;  nant  to  the  grant. 

Stukely  V.  Butler,  i  Hobart  x68;  Brad-  In  Cruise's  Digest,  part  7,  tit  13,  ch. 

ley  V,  Peixoto,  3  Ves.  Jr.324;  Green-  1,^22,  a    lease  was  to  husband    and 

leafs  Cruise,  vol.  i,  tit.  aIu,  ch.  i,  §  2,  wife  and  their  son,  with  a  proviso  that 

p.  466  (2nd  ed.)  and  note.  if  the  son  should  demand  any  profits  of 

a.  McCleary  v,  Ellis,  54  Iowa  311;  the  lands  or  enter  into  the  same  during 

Graves  v,  Atwood,  52  Conn.  512;  Jack-  the  life  either  of  his  father  or  mother, 

son    V.  De   Laney,  13  Johns.  (N.  Y.)  then  the  estate  limited  to  him  should  be 

§37;  Ide  v,  Ide,  c  Afass.  500;  Reformed  utterly  void;  held,  that  this  condition 

*resbyterian    Church  v,  Disbrow,  53  was  utterly  void,  for  it  was  contrary  to 

Pa.  St.  219.  the  estate  limited  before. 

Where  B  conveyed  land  to  C,  "to  have  In  Sheppard's  Touchstone,  131,  it  is 

and  to  hold  the  same  unto  her,  the  said  said  that  "if  a    feoffment   be  made  of 

C,  as  her  own  and  indefeasible  estate  to  land  in  fee,  on  condition  that  the  feoffee 

be  owned.controlled,  managed,  and  if  de-  shall   not  enjoy  the  land    .    .    .    the 

sired,  sold  and  conveyed  by  her  or  those  condition  is  void  as  repugnant  to  the 

who  may  act  for  her  as  her  legal  rep-  estate.'* 

resentatives  or  guardians    during   her  In  4  Kent's  Com.  131,  it  is  said  that 

life."     Upon  condition,  however,  that  "conditions  are  not  sustained  when  they 

whatever  part  or  parcel  of  said  premi-  are  repugnant  to  the  nature  of  the  estate 

ses  may  be  owned  or  held  by  the  said  C  granted,  or  infringe  upon  the  essential 

at    the  time    of    her    decease,    or    of  enjoyment    or  independent    rights  of 

which  she  may  die  seised,  or  in   which  property,  and  tend  manifestly  to  pi^blic 

she  may  at  that  time  have  any  right,  Inconveniece."  ^ 

title  or  interest,  shall  revert  to  vest  in,  A  deed  to  Mrs.  R  from  her  father  re- 

and  again  become  the  absolute  and  in-  cites  in  the  premises,  or  granting  part, 

defeasible  property  of  the  grantor,  or  a    conveyance  of  certain   lands  **unto 

in  case  of  his  death  to  his  lawful  heirs,"  the  said  party  of  the  second  part  (Mrs. 

held  that  C  took  an  absolute  title  in  fee,  R),  her  heirs  and  assigns  forever."   The 

and  that  the  condition,  being  repugnant  habendum  was  in  these  words:  "To  have 

to  the  fee,  was  void,  and  that  upon  the  and  to  hold  the  above  described  lands 

death  of  C  the  land  went  to  her  heirs  so  long  as  she  may  live;  and  in  case  of 

and  not  to  B  who  survived  her.   Roth-  her  decease,  said  lands  to  pass  to  the 

ROCK  and  Levers,JJ.,  dissenting.  Case  use  and  benefit  of  her  child  or  children, 

V,  Dwire,  60  lov/a  442.  and  in  case  there  be  no  offspring,  she  is 

In    Ward  v.   Ward,   i    Martin  (N.  at  liberty   to  will  away  the  above  d**.- 

Car.;  28,  a  deed  conveyed  an  estate  ab-  scribed  lands."   Held,  that  the  granting 

solutely,  but  in  the  premises,  though  not  part  of  this  deed  vested  in  the  grant^^ 

in  the  habendum^  there  was  an  excep-  (Mrs.  R)  an  estate  in  fee  simple,  which 

tion    of  the  srantor's   lifetime  in  any  could  not  be  converted  into  a  life  estate 

part  or  parcel  of  the  land;  and  it  was  by   the  habendum,  because  of  the  rule 

held  that  the  fee  passed  immediately  to  that  where  there  is  a  clear  repugnance 

the  grantee,  and   the  reservation   was  and  irreconcilable  conflict  between  tl\e 

void.     In   the  case  of  Young,  Petition  granting  and  habendum  clauses  of  a 

of,  II  R.  1.636,  a  father  executed  a  war-  deed,  as  in  this  instance,  the   former 

ranty  deed  of  land  to  his  son,  his  heirs  must  prevail.     Robinson  v.  Payne,  58 

and  assigns  forever.    Then  followed  a  Miss.  690;    Gadberry  v,  Sheppard,  V- 

covenant  of  ownership  and  of  general  Miss.  203;  Emerson  v.  White,  29  N.  ?i 

warranty;  subsequent  to  these  a  reserva-  482.     See    Thatcher    v,    Howland,    a 

tion  of  the  right  and  privilege  for  those  Mete.  (Mass.)  41;  School  Trustees  Vt 

799 


ooaditioaai.       LIMITA  TION  IN  INSTRUMENTS.         ik  iMi. 

7.  Condition  that  Property  Deriaed  or  Conveyed  Shall  Vot  he  Snh- 
jeot  to  the  Debts  of  Devisee  or  Grentee. — A  condition  or  proviso  in 
a  grant  or  devise  to  restrain  or  prohibit  the  operation  of  an  at- 
tachment and  levy  of  an  execution  is  void.*  Property  cannot  be 
granted  or  devised  on  the  condition  that  it  shall  not  be  subject 
to  the  debts  of  the  grantee  or  devisee.* 

Co.  Cotnmrs.,  i   Nev.  283;  Bradley  v,  a  necessary  iacident  to  such  enjoyment 

Peixoto,  3  Ves.  Jr. ;  Brandon  v,  Robin-  This  doctnne  is  one  which  the  English 

son,  18  Ves.  Jr.  439;  McCuUough  v.  Gil-  chancery  court  has  engrafted  upon  the 

more,  1 1  Pa.  St.  370.  common  law  for  the  benefit  of  creditors, 

1.  Blackstone  Bank  v.  Davis,  21  Pick,  and  is  of  comparatively  modem  origin* 
(Mass.)  42;  McCleary  V  Ellis,  54  Iowa  V^e  concede  that  there  are  limitations 
711;  s.  c,  37  Am.  Rep.  20^;  Mebane  if,  which  public  policy  or  general  statutes 
Mebane,  4  Ired.  Eq.  (l).  Car.)  131;  impose  upon  all  dispositions  of  prop- 
Jones's  Will,  23  L.  T.,  N.  S.211;  Graves  erty,  such  as  those  designed  to  prevent 
V,  Dolphin,  i  Sim.  66;  Snowden  v,  perpetuities  and  accumulations  of  real 
Dales,  6  Sim.  ^2^.  estate  in  corporations  and  ecclesiastical 

In  Jones's  Will,  23  L.  T.,  N.  S.  211,  a  bodies.    We  also  admit  that  there  is  a 

certain  residuary  property  was  devised  just    and  sound  policv    peculiarly  ap- 

equally  to  the  testator's  nephews  and  propriate  to  the  jurisdiction  of  courts  of 

nieces,  providing,  as  to  the  share  uf  one  equity    to   protect     creditors     against 

of  the  nephews,  that  his  trustees  should  fraud  upon  their  rights,  whether  they  be 

hold  it  for  him  for  his  life  and  pay  him  actual  or  constructive  frauds.    But  the 

the  interest  and  proceeds  as  they  ac-  doctrine  that  the  owner  of  property,  in 

crued,  and  that  if  his  share  should  be-  the  free  exercise  of  his  will  indisposing 

come  liable  to  be  seised  by  any  of  his  of  it,  cannot  so  dispose  of  it,  but  tfie  ob- 

creditors,  or  if  he  should  become  bank-  ject    of   his  bounty,  who  parts    with 

nipt,  or  should  alien  or  mortgage  the  nothing  in  return,  must  hold  it  subject 

same,  his  interest  should   immediately  to  the  debts  due  his  creditors,  though, 

cease  and  go  to  his  sisters,  it  was  held  that  may  soon  deprive  him  of  all  the 

not  a  conditional  limitation  but  a  con-  benefits  sought  to  be  conferred  by  the 

dition    in    restraint  of  alienation,  and  testator's  affection  or  generositj,  is  one 

therefore  void.   See  Tillinghast  v.  Brad-  which  we  are  not  prepared  to  announce 

ford,  5  R.  I.  205.  as  the  doctrine  of  this  court."    See  also 

a.  Mebane  v.  Mebane,    4  Ired.   (N.  Rochford    v,   Hackman,  9  Hare  475; 

Car.)    Eq.    131;  Snowden  v.  Dales,  6  Graves  z;.  Dolphin,  i  Sim.  66;  Brandon 

Sim.  524.  V.  Robinson,  18  Ves.  42;  Wilkinson  v. 

In  Mebane  v.  Mebane,  4  Ired.  (N.  Wilkinson,  3  Swans.  515. 
Car.)  Eq.  131,  Ruffin,  C.  J.,  said:  A  testator,  after  bequeathing  a  legacj 
'*Terms  of  the  exclusion  of  the  donee*s  to  his  wife,  gave  all  the  **Ksidue  and 
creditors,  not  amounting  to  a  limitation  remainder"  of  his  estate  to  his  children 
of  the  estate,  can  no  more  repel  the  A,  B,  C,  etc.,  expressly  providing  that 
creditors  than  a  restraint  upon  aliena-  whatever  shall  fall  to  the  share  of  A 
tion  can  tie  the  hands  of  the  donee  him-  should  be  deposited  by  his  executor  in 
self.  Liability  for  debts  ought  to  be  the  hands  of  B  and  C,  and  be  retained 
and  is  just  as  much  an  incident  of  the  by  them  and  dealt  out  to  A  for  his  corn- 
property  as  the  jus  desfonendi  is;  for  fort  and  advantage,  and  authorizing  his 
indeed  it  is  one  of  the  modes  of  exer-  executor  to  sell  all  or  any  part  of  his 
cising  the  power  of  disposition."  land  for  the  interest  of  his  heirs.  Held^ 

But  in   Nichols  v,  Eaton,  91   U.  S.  that  the  legal  estate  of  A's  share  of  the 

716,  it  is  distinctly  laid  down  that  a  pro-  land  vested  in  B  and  C,  subject  to  the 

vision  in  a  will  giving  a  life-  estate  in  power  to  sell,  and  that  a  sale  under  the 

land;  that  it   shall  not  be  alienated  or  power  avoided   the  estate,  if  any,  ac- 

subiect  to  ths  devisee's  debts,  is  entirely  quired  by  a  creditor  of  A  under  an  at- 

valid.    Miller,  J.,  in  that  case,  said:  tachment  and  levy.    Brannan  v.  Stiles, 

*'I  do  not  see  that  the  rents  and  profits  2  Pick.  (Mass.)  460. 
of  real  property  and  the  interests  and        And  in  Bramhall  v.  Ferris,  14  N.  Y. 

dividends  of  personal  property  may  not  41,  where  a  testator,  with    a  view  to 

be  enjoyed  by  an  individual  without  provide  for  the  support  of  a  son  and  his 

liability  for  his  debts  being  attached  as  family,  devised  and  bequeathed  his  real 
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A  trust  estate  may  be  created  for  one*s  benefit  for  life  by 
deed  or  will  providing  that  the  income  shall  be  paid  to  him  for 
his  support  or  that  of  his  family,  and  that  it  shall  not  be  subject 
to  his  debts  by  voluntary  charge  or  otherwise.* 

8.  ConditioiiB  in  Leases. — A  condition  in  a  lease  for  years  or  life 
not  to  assign,  alienate  or  part  with  the  lease  or  the  premises 
without  licence,  though  forfeiture  is  provided  as  the  penalty,  is 
unquestionably  valid.* 

{a)  Payment  of  Rent. — A  condition  annexed  to  a  convey- 
ance in  fee  that  the  grantee,  his  heirs  and  assigns,  shall  pay  to 
the  grantor  and  his  heirs  an  annual  rent,  and  that  in  default  of 
payment  the  grantor  or  his  heirs  may  re-enter,  is  a  lawful  con- 
dition.* 

and  personal  estate  to  his  executors,  and  held  that  a  lease  of  part  of  the  premises 

directed  them   to  sell  it  and  invest  the  by  the  lessee  for  twenty  years  was  not 

proceeds,  and  gave  the  use  and  income  such  a  breach  of  the  condition  as  would 

thereof  to  the  son  for  life,  and  the  prin-  work   a    forfeiture;    and   that  nothing 

cipal  over  to  others  on  his  decease;  on  short  of  an  assignment  of  his  whole 

a  creditor*s  bill  filed  to  reach   the  son's  estate  by  the  lessee  would  produce  a 

interest;  heidy  that  a  valid  trust  was  a  forfeiture  of  the  lease.    Nor  would  a 

surplus  beyond  the  support  of  himself  sale  of    the  whole  premises  under   a 

and  family.  judgment    and   execution  against    the 

1.  Hill  V,  McRae,  27  Ala.  175;  Pope  lessee  work  a  forfeiture,  there  being  no 
V.  Elliott,  8  B.  Mon.  (Ky.)  56;  Vaux  v.  evidence  of  any  fraud  or  collusion  on 
Parke,  7  W.  &  S.  (Pa.)  19;  Braman  v.  the  part  of  the  lessee.  Jackson  v,  Sil- 
Stiles,  2    Pick.    (Mass.)  460;    Shank-  vernail,  15  Johns.  (N.  Y.)  276. 

land's  Appeal,  47  Pa.  St.  113;  Perkins  S.  Van  Rensselaer  v.  Ball,  19  N.  Y. 
».  Dickinson,  3  Gratt.  (Va.)  335;  White  103;  De  Peyster  v.  Michael,  2  Seld. 
V,  White,  30  Vt.  338.  (N.  Y.)  467;  Van  Rensselaer  v.  Hays, 
A  testator  directed  his  executors  to  19  N.  Y.  68;  Van  Rensselaer  v.  Den- 
purchase  land  and  hold  it  in  trust  for  nison,  35  N.  Y.  39^;  Van  Rensselaer  v^ 
his  son,  who  was  to  have  the  rents  and  Barringer,  39  N.  Y.  9. 
profits,  but  the  same  were  not  liable  for  In  Cent.  Bank  of  Trov  v.  Heydorn, 
his  debts,  and  at  his  death  the  land  was  48  N.  Y.  260,  the  plaintiff*  sought  to  re- 
to  go  to  his  heirs,  and  in  default  of  such  cover  rent  charge  reserved  by  the 
heirs  to  the  testator's  heirs,  and  these  grantor  and  covenanted  to  be  paid  by 
provisions  were  held  valid  and  the  land  the  grantee  in  a  conveyance  in  fee. 
not  subject  to  execution  for  the  son's  Seisin  in  the  grantor  was  well  estab- 
debts.  Fiser  v.  Taylor,  2  Rawle  (Pa.)  lished,  so  far  as  one  holding  under 
33;  Bank  of  State  v.  Forney,  2  Ired.  the  grantee  was  concerned,  by  the  fact 
(N.  Car.)  Eq.  181.  that  the  grantee  entered  in  allegiance  to 

2.  Wood  on  Land,  and  Ten.,  ^  323;  3  the  grantor's  title,  out  of  which  the 
Jur.,  N.  S.  311;  Roe  v.  Galliers,  2  T.  R.  rent  was  reserved,  "and  until  some- 
238;  Church  V.  Brown,  15  Ves.  263;  thing  is  shown  to  the  contrary,  the  re- 
Slaughter,  I  Esp.  8;  Doe  v.  Be  van,  3  lation's  created  by  the  covenants  ;in  the 
Man.  &  Sel.  353;  Hargrave  v.  King,  5  deed  are  presumed,"  said  Gray,  C.  J., 
Ired.  (N.  Car.)  Eq.  430.  ''to  have  continued;  unless,   therefore, 

A  sixth  sale  or  quarter  sale  reserva-  someone  bound  by  the  covenant  to 
tion  contained  in  a  lease  in  fee  is  void;  pay  rent  has  paid  it  or  has  been  re- 
otherwise  in  a  lease  for  years  or  for  leased  therefrom,  the  action  is  well 
lives.  Overbagh  v,  Patrie,  8  Barb.  (N.  brought,  and  the  production  and  proo^ 
Y.)  28.  of  the  covenant,  in  the  absence  of  proof 

A  condition  in  a  lease  for  life  not  "to  of    payment   or    release,    entitles    the 

sell,  dispose  of  or  assign  his  estate  in  grantor  or  assignee  to  a  finding  that  the 

the  demised  premises"  without  the  per-  rent  for  twenty  years  (if  the  covenant 

mission  of  the  lessor,  etc.,  and  the  lease  has  been  so  long  executed)  remains  un- 

contained  a  clause  of  forfeiture  for  the  paid  and  to  a  judgment  therefor.    The 

nonperformance  of  the  condition,  it  was  law  presumes  payment  prior  to  thdft 
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(Jf)  Assignment. — A  condition  in  a  lease  for  years  or  life  not 
to  assign,  alienate  or  part  with  the  lease  or  the  premises  without 
licence,  though  forfeiture  is  provided  as  the  penalty,  is  unques- 
tionably valid.^ 

ic)  Waiver  of  Condition. — The  acceptance  of  rent  after  a 
breach  of  a  condition  in  a  lease  entitling  the  lessor  to  declare  the 
lease  forfeited,  with  knowledge  of  the  breach  is  a  waiver  of  the 
forfeiture  if  the  rent  as  accepted  accrued  subsequently  to  the 
breach* 

LIMITED  C0HPAHIE8.— See  JOINT  STOCK  Companies  ;  Quasi 
Corporations. 

hmhed  pabthebship. 
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On,  818. 

2.  Locality  and  Conflict  of  For- 
eign Latus,  818. 
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time,  but  no  presumption  arises  from  Bugby,  2  W.  766;  Hargrave  v.  King,  5 
the  absence  of  proof  of  such  payment  Ired.  (N.  Car.)  Eq.  430;  Church  v. 
that  the  rents  have  been  extinguished  Brown,  1 5  Ves.  258,  265.  Nor  is  a  sub- 
and  the  grantee  and  assignees  released  lease  of  part  of  Uie  premises  a  breach 
from  the  covenant.  Even  proof  of  non-  of  a  covenant  in  a  lease  not  "to  sell,  dis- 
payment  of  rent  for  a  period  of  sixty-  pose  of  or  assign"  the  lessee^s  interest 
three  years  would  not  raise  a  presump-  in  the  demised  premises.  Jackson  v, 
tion  of  such  release  of  sufficient  Silvernail,  15  Johns.  (N.  Y.)  278.  Nor 
strength  to  establish  the  fact  conclu-  is  a  sublease  of  part  for  part  of  the  term 
sively  as  a  proposition  of  law,  when  only  a  breach  of  a  condition  not  to  "as- 
the  covenant  sued  upon  remains  in  the  sign  or  otherwise  part  with  the  in- 
possession  of  plaintinf  uncancelled,  and  denture  of  the  premises  thereby  leased 
is  produced  and  read  in  evidence.  See  or  any  part  thereof  to  any  person. 
Livingston  v,  Livingston,  4  Johns.  Ch.  Jackson  v.  Harrison,  17  Johns.  (N.  Y.) 
(N.  Y.)  294.  66.    But  a  proviso  in  a  lease  not  to  as- 

1.  Church  V,  Brown,  i  c  Ves.  263;  sign  or  otherwise  part  with  the  lease  of 
Roe  V,  GalUers,  2  T.  R.  238;  Wood  on  the  premises,  or  any  part  thereof,  for 
Land,  and  Ten.,  ^  323;  3  Jur.,  N.  S.  jii;  the  whole  or  any  part  of  the  term,  is 
Morgan  v.  Slaughter,  i  Esp.  8;  Har-  broken  by  a  sublease.  Doe  v,  Worsley, 
grave  v.  King,  5  Ired.  (N.  Car.)   Eq.     i  Camp.  20.     So  also  a  sublease  by  the 

lessee's  administrator  is  a  breach  of  a 
provision  that  the  lessee  or  his  admin- 
istrators shall  not  "let,  set  or  assign 
over"  the    whole  or  any  part  of  tiie 


430- 

Where  the  lessee  covenants  not  to 

assign  without  leave,  but  does  so  as- 
sign, his  assignee  may  by  assigning  es 


cape  liabilijty  for  rent.    Faul  v.  Nurse,    premises.  Roe  v,  Harrison,  2  T.  R.  425. 
"  ~-      .   -  J   McKildoe  v.  Darracott,  13  Gratt 

(Va.)  278;  Newman  v.  Rutter,8  Watts 
(Pa.)  51;  Stuvesant  v,  Davis,  9  Paige 
(N.  Y.)  Ch.  427. 

It  is  only  where  rent  is  paid  which 
accrued  after  a  forfeiture  tiiat  the  ac- 
ceptance of  such  payment  is  considered 


8  Bam.  &  Cress.  486.  A  fine  on  aliena 
tion  in  a  lease  for  life  or  years  is  also 
valid.  Livingston  v.  Stickles,  7  Hill 
(N.  Y.)  253;  Overbaugh  v.  Patrie,  8 
Barb.  (N.  Y.)  36. 

OonditlonB  Against  Asslgninsnt  Gen- 
•rally. — A  condition  or  proviso  in    a 


lease  against  assignment  thereof  does    an  affirmance  of  the  lease  and  a  waiver 
Dot    prevent    subletting.      Crusoe    v.    of  the  forfeiture.    The  acceptance  of 
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3.  Interference^  825.  i.  Parties  to  ActionSf  836. 

7.  Renewal  of  the  Partnership,  827.  2.  PleadingSy  8^7. 

8.  Insolvency,  829.  3.  Evidence^  838.  [839. 

1.  Conveyances   Upon  or  in  Con-           4.  The    Verdict    and    ^udgment^ 
temptation  of,  829.  xo.  Dissolution,  839. 

2.  Rights  in  Case  of  831.  xi.  Winding  Up,  841. 

3.  The  Special  Partner  as  a  Cred-    xa.  Limited  Partnership  Associations. 
itor,  834.  See  Joint  Stock  Companies,  Vol.  II, 

9.  Actions  1^  and  Against  Limited           p.  X036. 
Partnerships,  835. 

1.  Definition. — ^A  limited  partnership  is  a  partnership  in  which 
the  liability  of  some  of  its  members  to  bear  losses  is  restricted  to 
a  defined  amount.^ 

Formerly  the  name  limited  partnership  was  given  to  one  formed 
for  a  special  or  particular  business,  purpose,  or  enterprise.*  But 
as  few  if  any  partnerships  are  or  ever  have  been  formed,  which 
are  or  were  unlimited  as  to  their  scope  and  purposes,*  the  use  of 
the  term  as  applied  to  such  partnerships  has  been  abandoned,  and 
is  now  used  only  to  designate  those  statutory  partnerships  in 

rent  which  accrued  prior  to  the  right  of  tal  to  the  common  stock,  and  who  are 
entry  is  not  a  waiver  of  the  forfeiture,  not  liable  for  the  debts  of  the  partner- 
Hunter  v.  Osterhoudt,  11  Barb.  (N.  Y.)  ship  beyond  the  fund  so  contributed. 
33;  Camp  V,  Pulver,  5  Barb.  (N.  Y.)  A  limited  partnership  in  the  purest 
91 ;  Dandy  v,  Nicholl,  4  Com.  B.,  N.  sense  of  the  phrase  is  one  in  which  one 
S.  376;  Jackson  v.  Allen,  3  Cow.  (N.  or  more  of  the  partners  are  so  in  the 
Y.)  220;  Coon  V,  Brickett,  2  N.  H.  163.  usual  way,  in  respect  to  power,  prop- 

1.  Bates   Lim.   Part.,   ^   i;   and  see  erty  and  obligation,  and  one  or  more 

Pierce  v,  Bryant,  c  Allen  (Mass.)^i;  of  them  have  placed  a  certain  sum  in 

Lachaise    v.    Marks,  4  £.   D.  Smith  the  business,  and  may  lose  that,  but  are 

(N.  Y.)  610;  Smith  v.  Argall,  6  Hill  not  liable  further.      Pars.   Part.    (3rd 

(N.  Y.)  479;  s.  c,  3  Den.  (N.  Y.)  435;  ed.)  526. 

Bowen  v,  Argall,  24  Wend.  (N.  V.)  Kent  (3   Kent's  Com.,  nth  ed.  35) 

496;  Hayes  v,  Bement,  3  Sandf.  (N.  Y.)  defines  a  limited  partnership  to  be  one 

397;  Ames  v.  Downing,  i  Bradf.  (N.  by  which  one  or  more  persons,  responsi- 

Y.)   321;   Buckley  V.   Lord,   24   How.  ble  in  solido  as  general  partners,  were 

(N.  Y.)  Pr.  455;  Richardson  v.  Hogg,  associated  with  one  or  more  sleeping 

38  Pa.  St.  153.  partners,  who  furnished  a  certain  pro- 

A  limited  partnership  is  defined  by  portion  of  capital  and  were  liable  only 
Bouvier  in  his  Law  Dictionary  ( 1 5th  ed.)  to  the  extent  of  the  funds  furnished, 
tit.  Limited  Partnership,  to  be  a  form  2.  Willett  v.  Chambers,  Cowp. 
of  partnership  created  by  statute  in  (Eng.)  814,  816;  2  Bell  Comm.  (5th  ed.) 
many  of  the  United  States,  wherein  the  261;  and  see  Livingston  v.  Roosevelt,  4 
liability  of  certain  special  partners,  who  Johns.  (N.  Y.)  251;  Dubois  v.  Roose- 
contribute  a  specific  amount  of  capital,  velt,  4  Johns.  (N.  Y.)  262;  Livingston 
is  limited  to  the  amount  so  contributed;  v.  Hastie,  2  Caines  (N.  Y.)  246;  En- 
while  the  ffeneral  partners  are  jointly  sign  v.  Wands,  i  Johns.  (N.  Y.)  Cas. 
and  severafly  responsible  as  in  ordinary  171;  Lansing  v.  Game,  2  Johns.  (N.  Y.) 

Partnerships.  Abbott's  definition  (Abb.  300;  Schallenberger  v.  Seldonridge,  49 

«aw  Diet.,  tit.  Limited  Partnership)  is  Pa.  St.  83;  Holmes  v,  Higeins,  i  B.  & 

that  a  limited  partnership  is  a  form  of  C.    (Ens.)    74;  Robey  v.   tioward,  2 

partnership  authorized  by  statute   in  Stark.  N.  P.  C.  557;  Carrick  v»  Vick- 

many  of  the  States  to  be  formed,in  which  ery,  Doug.  652  n. 

the  firm  consists  of  one  or  more  general  8.  The  only  known  cases  in  which 

partners  jointly  and  severally  responsi-  the  scope  and  purposes  of  the  partner- 

ble  as  ordinary  partners,  and  by  whom  ship  appear  to  have  been  unlimited  are 

the  business  is  conducted;  and  one  or  Houston  v,  Stanton,  11  Ala.  412;  Gray 

more  special  partners,  contributing  in  v.  Palmer,  9  Cal.  616;  Rice  v,  Barnard, 

cash  payments  a  specific  sum  as  capi-  20  Vt.  479;  s.  c,  50  Am.  Dec.  54;  Ly- 
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which  the  limitation  applies  only  to  the  liability  of  certain  special 
partners  for  the  debts  of  the  concern.* 

8.  Origin,  History  and  Extent. — Limited  partnerships  were  un- 
known  to  the  common  law,*  and  have  never  been  adopted  in  Eng- 
land except  in  the  form  of  joint  stock  companies  ;*  but  in  many 
of  the  European  countries  they  have  existed  back  to  the  time  of 
the  middle  ages ;  mention  having  been  made  of  them  in  the  most 
ancient  commercial  records,  and  having  been  known  and  recog- 
nized in  the  laws  of  Pisa  and  Florence  in  1 166,  of  Marseilles  in 
1253,  of  France  under  Louis  X  in  131 5,  and  of  Geneva  in  1588;* 
and  have  been  continued  in  France  up  to  the  present  time,  under 
the  regulations  of  the  new  code  of  commerce,  known  as  **  La 
Soci^t^  en  Commandite."* 

The  system  of  limited  partnerships  seems  to  have  been  devised 
for  the  purpose  of  enabling  the  nobility  and  clergy  in  whose  hands. 
a  large  part  of  the  wealth  of  communities,  in  those  days,  was. 
centered,  to  engage  in  trade  without  being  known  or  named, 
canonical  regulations  and  pride  of  caste  preventing  them  from  in- 
creasing their  wealth  by  lending  money  or  openly  seeking  gain 
through  the  avenues  of  trade ;  •  and  it  became  one  of  the  most 
frequent  combinations  of  trade,  and  was  the  basis,  in  a  large  de- 
gree, of  the  commercial  prosperity  which  these  countries  then  and 
afterwards  enjoyed.'' 

man   v,  Lyman,  2  Paine   (C.  C.)    11.  i  Vict,  ch.  73;   7  &  8  Vict.,  ch.   up; 

1.  Bates  Lim.  Part.,  §  i;  Pars.  Part  18  &   10  Vict.  133;  19  &  20  Vict,  ch.. 

(jrd  ed.)  572,  582.     See  Jaffe  v,  Knim,  47;  25  &  26  Vfct,  ch.  89.    By  21  &  22 

88  Mo.  66;  Taylor  v,  Webster,  39  N.  J.  Vict.,  ch.  91,  joint  stock  companies  are 

L.   102;  Ames  v.  Downing,  i   Bradf.  allowed  to  be  formed  on  the  principle 

(N.   Y.)   321;  Jacquin  v.  Buisson,   11  of  limited  liability. 

How.  (N.  Y.)  Pr.  385;  Hogg  v,  Ellis,  8  In    the    British    provinces  of  New 

How.  (N.  Y.)  Pr.  473;  Ha^es  v.  Be-  Brunswick   (ch.  121    Rev.  Stat,  of  N. 

ment,  3  Sandf.  (N.  Y.)  397;  Lachatse  v.  B.)  and   Nova  Scotia  (Rev.  Stat.,  ch. 

Marks,  4  E.  D.  Smith  (N.  Y.)  610.  79,   $§  12-25),  ^^  principle    of   joint 

S.   See  Clapp  v»  Lacey,35  Conn.  463;  stock  companies  with  limited  liabilities 

Henkel  v,  Heyman,  91  111.  96;  Pierce  has  been  adopted  for  general  business, 

V,  Bryant,  5  Allen   (Mass.)   91;   Van  with  the  usual  exceptions  for  banking 

Riper  v.  Poppenhausen,  43  N.  Y.  68;  and  insurance. 

Durant  v.  Abendorf,  41  N.  Y.  Super.  4.  Ames  t>.  Downing,  i   Bradf.  (N. 


Ct  ^3;  Jacquin  v.  Buisson,  11    How.    Y.)  321  ;_s.  c,  8  N.  JY.  Leg.  Obs.  317; 

r-  394; 
ing,  I  Bradf.  (N.  Y.)  321;  Lachaise  v,    Bl.  (Eng.)  48. 


.  53;  ^      _ 
(N.   Y.)"Pr.  385;   Levy  v.  Lock,  47    and  see  Jacquin  v,  Buisson,   11  How. 
How.  (N.  Y.)  Pr.  394;  Ames  v.  Down-     (N.  Y.)  Pr.  385;  Coope  v.  Eyre,  i  H. 


Marks,  4  E.  D.  Smith  (N.  Y.)  610;  5.  Repertoire  de  Jurisprudence  par 
Singer  v.  Kelley,  44  Pa.  St.  145;  Mc-  Merlin,  tit  Societe,  art  2;  Code  de 
Kniffht  V,  Ratcliff,  44  Pa.  St.  156;  Vilas  Commerce,  bk.  i,  tit.  3.  ^  i.  See  Ames 
Bank  v,  Bullock,  10  Phil.  (Pa.)  309;  s.  v.  Downing,  i  Bradf.  (N.  Y.)  ipi. 
c,  I  W.  N.  C.  (Pa.)  219;  Mc Arthur  v,  %.  Bates  Lun.  Part,  §4  3,  4;  Troubat 
Chase,  13  Gratt  (Va.)  683;  In  re  Mer-  Lim.  Part,  §  21.  See  Ames  v.  Down- 
rill,  12  Blatchf.  (U.  S.)  221;  s.  c,  13  ing,  i  Bradf.  (N.  Y.)  321;  Jacquin  v. 
Nat  Bank  Reg.  91.  Buisson,  11  How.  (N.  Y.)  Pr.  385. 

S.  Coope  v.Eyre,  i  H.Bl.  (Eng.)  48.  7.   See  Jacquin  v.  Buisson,  11  How. 

A   great    number  of  statutes  have  (N.  Y.)   rr.  385;  Coope  v.  Eyre^  1  H. 
been  passed  in  England  in  relation  to  Bl.  (Eng.)  48;  Bates  Lim.  Part.,  (  4. 
joint  stock  companies,  among  the  most  In  the  middle  ages,  limited  partner- 
important  of  which  are  the  following:  ship  became  the  basis  of  the  active  and 
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In  the  United  States  these  partnerships  were  formerly  unknown 
to  the  law,  except  in  the  State  of  Louisiana^  where  the  "Soci6t6 
«n  Commandite  *  had  existed  from  the  time  when  the  State  was  a 
French  dependency.*  But  in  1822  New  York  enacted  a  statute 
authorizing  them^  copied  substantially  from  the  code  of  com- 
merce of  France,*  followed  by  Connecticut  in  1824,*  which  also 
derived  its  statute  from  France,*  while  Pennsylvania  adopted  the 
New  York  statute  in  1836,*  and  statutes  authorizing  limited  part- 
nerships now  exist  in  every  subdivision  of  the  United  States  ex- 
cept Arizona  J  Idaho,  New  Mexico^  Indian  Territory  and  Alaska^ 
as  well  as  in  Upper  Canada^ 

Most  of  the  other  States  and  territories  have  patterned  their 
statutes  after  that  of  New  York,  particularly  in  those  essentials 
which  that  statute  borrowed  from  the  code  of  commerce  of 
France.*  And  while  some  of  these  statutes  differ  more  or  less 
from  the  others  in  detail,  and  in  the  steps  to  be  taken,  in  their 
general  purpose  and  result  there  is  a  close  resemblance  between 
all, 

widely  extended  commerce  of  the  opu-  fornia — Civil  Code,  §  7477;  Colorado— 

lent  maritime  cities  of  Italy.    It  con-  Rev.  Stat.,   §    2514;    Delaware — Rev. 

tributed  largely  to  the  support  of  the  Code  1852,  p.  358;  Dakota — Civil  Code 

great  and  prosperous  trade  carried  on  1885,  {  i449i  District  of  Columbia — § 

■along  the  shores  of  the  Mediterranean;  488:     Florida — Bush     Dig.,     p.     621; 

was     known    in   Lang^edoc   province  Georgia — Laws,  §  1920;  Illinois — Rev. 

and   Lombardy,  entered  into  most  of  Stat.  1887,  p.  946;  Indiana — Rev.  Stat, 

the  industrial  occupations  and  pursuits  1881,  ^  6033;  Iowa — Anno.   Stat.  1884, 

of  the  age,  and  even  travelled  under  the  §  2147;  Kansas — Comp.  Laws    1885,  f 

protection  of  the  arms  of  the  crusaders  3605;    Kentucky — Gen.    Stat.   1888,   p. 

to  the  city  of  Jerusalem,  and  thus  the  974;   Louisiana — Civil    Code,   ^   2799; 

vast  wealth    which    otherwise    would  Maine — Rev.  Stat.  1883;  p.  335;  Mary' 


have  lain  dormant  in  the  coffers  of  the  land — Pub.   Gen.  Laws  1888,   p.  1073; 

rich,  became  the  foundation  by  means  Massachusetts — Pub.  Stat.  1887,  p.  433; 

of  this  ingenious  idea,  of  that  great  Michigan — Comp.   Laws  187 1,  ^  1567; 

commerce  which  made  princes  of  the  Minnesota — Stat.    1873,  p.  ^09;    Mis- 

merchants,  elevated  the  trading  classes  sissifpi — Code,    ^    1005;     Missouri — 

and  brought  the  commons  into  position  Wag.   Stat.   1870,   p.  976;  Montana — 

■as  an  influential  estate  in  the  common-  Comp.    Stat.,  §  943;   Nebraska — Gen. 

wealth.    Ames  v.   Downing,  i  Bradf.  Stat.  1873.  P*  5^4 »  Nevada — Gen.  Stat. 

(N.  Y.)  321.  1885,  ^  4905;  New  Jersey —  Rev.  Stat. 

1.  Bates  Lim.  Part.,  §  5.  See  Lacho-  1887,  p.  807;  New    Hampshire — Gen. 

mette  v.  Thomas,  5  Rob.  (La.)  173  .  Laws  1878,  p.  286;  North  Carolina — 

a.  Laws  of  New  York  1822,  p.  259;  3  Bat.   Rev.    Stat  1873,    p.  568;  Ohic 


N.  Y.  R.  S.  (7th  ed.)  2234,  §  i.  Rev.  Stat.  1880,  §3141;  Oregon— %  Hill's 

S.  Ames  V.  Downing,  i  Bradf.  (N.  Laws  1887,  §  3848; /?ii<Mf«/j/aji</ — Pub. 

Y.)  321;  Jacquin  t^.  Buisson,   11  How.  Stat.   1882,  p.  329;   South  Carolina — 

(N.  Y.)  Pr.  385.  Rev.  Stat,    4   1303;     Tennessee— %\.9!t. 

This  is  the  first  instance  in  the  his-  1871,  $  1734;  Texas — Sayles  Pr.,  §3443; 

tory  of  New  York  legislation  that  the  Utah — 3    Comp.    Laws    1888,  % 

statute  law  of  any  other  country  than  Vermont — Rev.    Laws    1880,   J 

that  of  Great  Britain  has  been  closely  Virginia — Code  1873,  P-  9^i    ^*^sh- 

imitated  and  adopted.    3  Kent  Com.  36.  ington    Territory — Stat,  §3370;  West 

4.  Gen.  Stat  Conn.  1888,  ^3376.  Virginia— Code  1868,  p.  539;   Wiscon- 

5.  Ciapp  V.  Lacey,-35  Conn.  463.  sin — Rev.  Stat  1878,  §  1703;  Wyoming 

6.  2  Bright.  Purd.  Dig.  (Pa.)  1S83,  p.  Territory^LAvrs,  i  2. 

107a  8.  I    Rev.    Stat  Ontario    1877,    p. 

7.  Alabama — Code  x886,  ^  1705;  Ar-  1144. 

ilaiwiM— Code   of  Pr.,  ^    4348;    Call-  •.  See  Ames  v.  Downing,  i  Bradf. 
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8.  Dedgn  and  Congtmotioii. — A  limited  partnership  is  essentially 
a  union  of  labor  and  capital.^  The  object  is  to  enable  the  capi- 
talist to  employ  his  wealth  in  trade  without  risking  more  than  he 
originally  subscribed,^  and  at  the  same  time  to  secure  the  co-ope- 
ration of  men  of  integrity  and  ability,  but  without  means,^  and  to 
secure  the  relative  and  mutual  protection,  both  of  the  special 
partner,  and  of  those  dealing  with  him  and  with  the  partnership.* 

Even  though  our  systems  of  limited  partnership  were  derived 
from  the  civil  law,  the  rules  of  construction  applicable  to  such 
combinations,  under  that  law,  have  not  been  adopted  in  this  coun- 
try.* The  statutory  enactments  are  construed  by  the  light  of  the 
common  law  and  the  respective  rights,  duties  and  liabilities  of  the 
partners,  both  general  and  special,  as  well  as  those  of  the  parties 
with  whom  they  deal,  are  regulated  by  that  law.* 

(N.  Y.)  321;    Jacqu  n  v,  Pulsson,  ii  Pr.  394;  s.  c,  5  Daly  (N.  Y.)  46.    See 

How.  (N.  Y.)  Pr.  385.  Lachaise  v.  Marks,  4  E.  D.  Smith  (N. 

The  statutes  of  Alabama,  Arkansas,  Y.)  610;  Durant  v.  Abendroth,   41  N. 

Colorado,  District  of  Columbia,   Flor-  Y.  Super.  Ct.  53;  McKnight  v.  Rat- 

ida,  Georgia,    Illinois,    Iowa,   Kansas,  cliff,  44  Pa.  St.  156;  Singer  v.  Kelly,  .4 

Maryland,  Minnesota,  Nebraska,  New  Pa.  St.  145;   Mc Arthur    v,  Chasf'    13 

Jersey,   North   Corolina,   Ohio,  Penn-  Gratt.  (Va.)  683. 

sylvania,  South    Carolina,  Tennessee,  In  Pennsylvania^   in   forming  a  lim- 

Texas,  Upper  Canada,  Utah  and  Wis-  ited  partnership  under  the  act  of  i836» 

consin,  and  the  first  half  of  the  Michi-  the  object  of  tne  act  being  information 

gan  statute,  are  substantially  the  same  to  creditors,  strict  compliance  with  the 

as  that  of  New  York;  and  those  of  Indi-  essential  requirements  of  the  statute  is 

ana,   Maine,    Massachusetts,  Montana,  necessary,  both  on  the  original  forma- 

Nevada,    Oregon,  Rhode  Island,  Vir-  tion  and  on  a  renewal ,  and  the  affidavit 

einia,  Vermont,  West  Virginia,  and  the  of  a  general  partner  on  a  renewal,  that 

last  hiilf  of  the  Michigan  statute,  while  a  specified  sum,  stated   to  have  been 

they  differ  somewhat  in  phraseology  and  paid  by  a  special  partner  in  former  ar- 

meaning  from  the  former,  are  fashioned  tides    of  copartnership,   has  been  so 

after  each  other.    The  statutes  of  Cali-  contributed,  and   remains  in  the  com- 

fornia,  Dakota  and  Wyoming  are  alike,  mon    stock,  without    stating    in   what 

as  also    are    those    of   Kentucky   and  condition  it  thus  remains,  is  insufficient. 

Missouri;  while  those  of  Connecticut,  Haddock  v.  Grinnell  Mfg.  Co.,  109  Pa. 

Delaware,  New  Hampshire  and  Wash-  St.  372. 

ington  Territory  differ  somewhat  from  The  object  of  the  Pennsylvania  act 

the  others  and  from  each  other.  of  May  ist,  1876,  requiring  a  schedule 

1.  Levi's  Mercantile  Law  215.  of  property  contributed  to  such  limited 

2.  Clapp  V,  l^aceyt  35  Conn.  463.  partnership,  was  to  enable  creditors  to 
Limited  partnersnips  are  calculated  to  ascertain  precisely  of  what  the  prop- 
encourage  the  employment  of  capital,  erty  consisted  ancl  to  judge  of  its  value, 
without  personal  activity  on  the  part  of  Maloney  v,  Bruce,  04  Pa.  St.  249. 

its  owners,  by  associating  it  with  in-  All  persons  dealing  with  a  limited 

dustry  and  enterprise,  which  might  not  partnership  are  chargeable  with  notice 

be    possessed    of  capital.      Singer    v,  of  the  scope  of  the  partnership  business 

Kelly,  44  Pa.  St.  145.  as  specified  in  the  articles  of  copartner- 
It  was  held  in  Durant  v.  Abendroth,  ship,  when  the  articles  have  been  duly 

41  N.  Y.  Super.  Ct.   C3,  that  the  stat-  filed  and  published  as  required  by  law. 

ute  is  intended  wholly  for  the  protec-  Taylor  v.  Rasch,  ix   Nat.  Bankr.  R^. 

tion  of  the  special  partner,  and  not  of  91. 

those  dealing  with  him.    They  have  all  5.  Pierce  v.  Bryant,  5  Allen  (Mass.)  01. 

the  protection  they  need  at  common  •.    Clapp  v,   Lacev,  3c  Conn.  463; 

law,  and  he  seeks  exemption  from  it.  Jaffe  v,  Krum,  88  Mo.  669;   Ames  v. 

S.  Van  Riper  v,  Poppenhausen,  43  Downing,   i  Bradf.  (N.  Y.)  321;  Jac- 

N.  Y.  68.  quin  v.  Buisson,  11  How.  (N.  Y.)  Pr. 

4.  Levy  V,  Lock,  47  How.  (N.  Y.)  385. 
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The  statutes  have  been  considered  as  remedial  in  their  nature 
and  entitled  to  a  liberal  construction,^  and  generally  a  substantial 
compliance  with  their  provisions  is  all  that  is  required,*  though 
some  cases  hold  that  the  compliance  must  be  strict,'  and  some 
both  strict  and  substantial.* 

Defects  of  mere  form  and  verbal  mistakes  may  be  disregarded,'^ 
and  where  no  one  suflfers  from  the  violation,  and  the  noncompli- 
ance was  without  the  knowledge,  consent  or  intent  of  the  special 
partner,  a  wise  discrimination  should  be  exercised  as  to  construc- 
tion ;  ®  but  a  mistake  which  misleads  is  fatal.*^ 

A  disregard  of  the  provisions  which  are  conditions  precedent  to 
the  formation  of  a  limited  partnership  without  the  knowledge  of 
the  special  partner  is  no  protection  to  him ;  but  a  violation  of  the 
provisions  which  serve  as  a  guide  for  the  conduct  of  its  business 
after  its  inception,  does  not  render  him  liable  as  a  general  partner 
unless  he  is  chargeable  with  a  knowledge  of  the  infraction  and  an 
intent  to  disobey.* 

4.  Formation  of   the    Partnership — i.   How    Constituted, — Such 

f)artnerships  must  consist  of  one  or  more  general  partners,  whose 
lability  is  unrestricted,  and  one  or  more  special  partners,  contrib- 


1.  Clapp    V,   Lacey,   35  Conn.  4^63; 
Riper  v,  Poppenhausen,  43  N.  Y.  68. 


Colo.  342;  Argall  v.  Smith,  3  Den.  (N. 
Y.)435. 

The     protection    of     the    creditors  5.  Smith  v.   Argall,  6  HiU  (N.  Y.) 

against    fraud,  evil  device,  and   every  479;   Bowen   v.  Argall,  24  Wend.  (N, 

attempt  to  evade  its  provisions  is  the  ob-  Y .)  496. 

ject  to  be  attained  in  the  construction  of  The  exact  words  of  the  statute  need 

the  statute,and  a  construction  which  goes  not  be  followed.    Johnson  t;.  McDon- 

farther  than  this  would  be  unreason-  aid,  2  Abb.  (N.  Y.)  Pr.  290. 

able,  harsh   and  subversive  of  the  de-  Certifying  that  the  general  partners 

sign    of   the    act    itself     Lachaise    v»  are  A  and  B,  both  of  Brooklyn,  is  suf- 

Marks,  4  E.  D.  Smith  (N.  Y.)  610.  ficient  without  the  words  "resident  in," 

2.  Henkel  v.    Heyman,    91    111.  96;  the  statement  of  locality  not  being  re- 

Pfirmann  v.  Henkel,    i   111.  App.  145;  garded  as  mere  descriptio  persona  as 

Smith  V.  Argall,  6   Hill    (N.  Y.)  479;  in   an  ordinary  affidavit.    Lachaise  v. 

Bowen  v.   Argall,  24  Wend.   (N.  Y.)  Marks,  4  E.  D.  Smith  (N.  Y  )  610. 

496;   Levy  V.  Lock,  47  How.  (N.  Y.)  The     unintentional     publication    of 

Pr.  394;  s.  c,  5  Daly  (N.  Y.)  46;  Madi-  November  instead  of  October,  for  the 

son  Co.  Bank  v.  Gould,  5  Hill  (N.  Y.)  commencement  of   the  partnership,  is 

309.  immaterial,   where    no   harm  resulted 

8.  Pierce  v.  Bryant,  5  Allen  (Mass.)  from  it.     Madison  Co.  Bank  v.  Gould, 

91;  Lachaise  v,  Marks,  4  E.  D.  Smith  5  Hill  (N.  Y.)  309.     See  Van  Riper  v, 

(N.  Y.)  610;  Maloney  v.  Bruce,  94  Pa.  Poppenhausen,  43  N.  Y.  68. 

St.  249;  Richardson  v.  Hogg,  38  Pa.  St.  6.  Levy  v.  Lock,  47  How.  (N.  Y.) 

153.  Pr.  394;  s.  c,  5  Daly  (N.  Y.)  46;  Buck- 

The  common   lav   did  not  admit  of  ley  v,  Bramhall,   24  How.  (N.  Y.)  Pr. 

partnerships   with    restricted    liability.  4C5.    See  Riper  v.  Poppenhausen,  43 

Henkel    v,    Heyman,  91  III.  96.    And  N.  Y.  68;  Singer  v,  Kelly,  44  Pa.  St. 

therefore  the  parties  cannot  claim  un-  145;   Vilas  Bank  v,   Bullock,  10  Phil, 

der  the  statute,  which  derogates  from  (Pa.)  309;   s.    c,    1    W.   N.  C.   (Pa.) 

the  general  rule  of  law,without  showing  219. 

a  strict    compliance    with    it.      In  re  7.  Smith   v,  Argall,  6  Hill  (N.  Y.) 

Merrill,  12  Blatchf.   (U.  S.)  221;  s.  c,  479;   affirmed  in  the  court  of  appeals, 


13    Nat.   Bankr.  Reg._  91;    Durant  v,    Ai^all  v.  Smith,  3  Den.  (N.  Y.)  435. 

53.  8.  Van  Inffen  t;.  Whitman,  62  N.  Y. 

4.  Holliday  v.  Union  B.  &  P.  Co.,  3     513. 


Abendroth,  41  N.  Y.  Super.  Ct.  53^.  8.  Van  Ingen  v.  Whitman,  62 

3     J 
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uting  a  specific  amount  of  capital  to  the  common  stock,  whose 
liability  for  the  debts  of  the  partnership  is  limited  to  the  amount 
so  contributed.* 

2.  The  Certificate  and  Affidavit. — The  persons  desirous  of 
forming  such  a  partnership  must  make  and  severally  sign  a  cer- 
tificate containing  the  name  of  the  firm  under  which  the  partner- 
ship is  to  be  conducted,  the  names  of  all  the  partners,  both  gen- 
eral and  special,  distinguishing  which  are  general  and  which  are 
special,  with  their  respective  places  of  residence,  the  general 
nature  of  the  business  intended  to  be  transacted,  the  amount  of 
capital  which  each  special  partner  shall  have  contributed  to  the 
common  stock,  and  the  period  at  which  the  partnership  is  to  com- 
mence and  the  period  at  which  it  will  terminate.*    This  certificate 

1.  3  Kent  Com.  35:  Bouv.  Law  Diet.,  Stat,  ^2373;  West  Virginia — Code 
tit.  Partnership.  See  Pierce  v,  Bry-  1868,  p.  539,  J  3;  Wisconsin — Rev. 
ant,  5  Allen  (Mass.)  91;  Bowen  v.  Stat.,  \  1705;  Wyoming  Territory — 
Argall,  24  Wend.  (N.  Y.)  496;    Smith  Stat,  \  4. 

V,  Argall,  6  Hill  (N.  Y.)  479;  s.  c,  3  California^  Dakota^  Oregon^  Wask- 

Den.  (N.  Y.)  475;  Richardson  v.  Hogg,  ington  Territory  and  Wyoming  Ter- 

38  Pa.  St.  X53.  riV<?ry  require  the  certificate  to  be  in 

2.  Alabama — Code  18S6,  ^  1705;  Ar-  duplicate.  Florida^  Nebraska  and 
kansas — Code  Pr.,  ^  4351;  California —  Utah  require  a  statement  of  the  nature 
Civil  Code,  §  7479;  Colorado — Rev.  of  the  capital;  Kentucky  and  Missis- 
Stat,  §  2514;  Connecticut — Gen.  Stat,  sifpi  a  statement  of  the  place  where 
1889,  §  3276;  Dakota — Civil  Code,$  the  business  is  situated.  In  Connecticut 
\^^i\  Delaware — Rev.  Code,  p.  358,  J 3;  it  must  specify  which  of  the    general 

District  Columbia ;  Florida —  partners  are  authorized  to  transact  busi- 

Bush  Dig.  621,  §  2;  Georgia — Laws,  §  ness.     In   Illinois  it  may  provide  the 

1923;  Illinois — Rev.  Stat.  1887,  p.  946,  terms  of  dissolution  and  that  death  shall 

§4;  Indiana — Rev.  Stat,  ^  6035;  ^otva  not  dissolve,  and  in  Georgia  the  sig- 

— Anno.  Stat.,  ^  2150;  Aa»jff57— Comp.  nature  may  be  by   an   attorney  in  fact 

Laws    1885,  ^   3350;    Kentucky — Gen.  with  a  recorded  power. 

Stat.    1888,    p.  974,   4  3;    Louisiana —  Describing  the   busUiess   as   that  of 

Civil    Code  2801;    Maine — Rev.  Stat,  "general    dealers,"   without  stating   in 

1883,  p.  335,  §  3;  Afflry/a>irf — Pub.  Gen.  what    the    firm    dealt,    is    insufficient. 

Laws  id^8,  p.  1072,  §  3;  Massachusetts  Benedict  v.  Van  Allen,  17    Upp.  Can. 

—Pub.    Stat    1887,   p.  423.  §  4;  Micki'  (Q.  B.)  234. 

gan — Comp.  Laws,  §  1570;  Minnesota  Stating  the  residence  of  the  partners 

— Stat.  1873,  p.  509,  4;  Mississippi —  as  in  a  certain  city,  without  giving  street 

Code,  §  X007;    Missouri — Wag.   Stat  and  number,  is  sufficient    Lachaise  v. 

976;    Montana — Comp.    Stat,   §    945;  Marks,    4    E.   D.   Smith  (N.  Y.)  610; 

Nebraska — Gen.  Stat.  1873,  p.  504,  §  4;  Bowen    v,  Argall,  24  Wend.  (N.  Y.) 

Nevada — Gen.    Stat,    ^    49^7*     ^^^  496. 

Hampshire — Gen.  Laws  1878,  p.  286,  Tbe  name  of  a  firm  pf  special  partners, 
§  3;  New  yersey — Rev.  Stat.  1877,  p.  "Benjamin  Bullock's  Sons,"  the  special 
807,  §  4;  New  Tork — 3  R.  S.  (7th  ed.)  partners  being  brothers  of  the  general 
2234,  §  4;  North  Carolina — Bat  Rev.  partners;  held  not  to  make  them  liable 
1873,  p.  568;  Ohio — Rev.  Stat.,  §  3143;  as  general  partners,  the  sign  required 
Oregon — 2  Hill's  Laws,  §  3850;  Penn-  by  the  Pa.  act  1868,  p.  42,  being  prop- 
sylvania — 2  Bright  Purd.  Dig.  1883,  p.  erly  exhibited.  Vilas  Bank  v,  Bullock, 
1070,  §  4;  Rhode  Island — Pub.  Stat  10  Phila.  (Pa.)  309. 
1882,  p.  320,  §  3;  South  Carolina — Rev.  The  details  of  the  partnership  con- 
stat 1306;  Tennessee — Stat.  1871,  ^  tract  need  not  be  stated.  See  Ulman 
1736;  Texas — Say lesPr.,  §3445;  upper  v,  Briggs,  32  La.  An.  657;  Metropolis 
Canada — Rev.  Stat.  1877,  p.  X144,  §  4;  tan  Nat.  Bank  v.  Sirret,  97  N.  Y.  320; 
Utah — 2  Comp.  Laws,  ^  2477;  Vermont  s.  c,  15  Abb.  (N.  Y.)  N.  Cas.  318. 
—Rev.  Laws,  ^  3691 ;  Virginia — Code  Misleading  Statement. — ^The  members 
1873,  p.  989;  Washington  Territory —  of  a  limited  partnership  organized  for 
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must  be  acknowledged  by  the  several  persons  signing  it,  before  a 
proper  officer,  usually,  with  the  formalities  necessary  in  the  con- 
veyance of  real  property ;  and  filed  in  a  designated  public  office 
(usually  that  of  the  county  clerk)  of  the  place  in  which  the  prin- 
cipal place  of  business  of  the  partnership  is  located ;  when  so  filed 
it  must  be  recorded  by  such  officer,  in  a  book  kept  for  that  pur- 
pose, open  to  public  inspection.*  At  the  time  of  filing  such  cer- 
tificate an  affidavit  of  one  or  more  of  the  general  partners  must  be 
filed  in  the  same  office,  stating  that  the  sums  specified  in  the 
certificate  to  have  been  contributed  by  each  of  the  special  part- 
ners have  been  actually  and  in  good  faith  paid  in  cash.^ 

These  requirements  being  conditions  precedent  to  the  forma- 
tion of  such  a  partnership  are  mandatory,'  and  if  they  are  not 
strictly,  or  at  least  accurately  and  substantially  complied  with,  the 
special  partners  are  not  entitled  to  immunity  from  the  debts  of 
the  firm,  but  will  be  liable  as  general  partners.*    So,  if  the  state- 

• 

the  introduction  of  natural  gas,  stated  book  entitled  the  '^Society  and  Partner- 
in  the  certificate  required  by  the  Penn-  ship  Book,"  even  though  it  contains 
sylvania  act  of  June  2nd,  1874  (P.  L.  incorporations,  religious  associations, 
271),  that  H,  one  of  the  stockholders,  and  other  like  corporations,  is  sufficient, 
'^contributed  in  full  payment  of  his  sub-  Ulman  v,  Briggs,  32  La.  An.  657. 
scription  the  right  of  way  and  privi-  S.  See  statutes  above  cited  with  sec- 
leges,"  etc.  As  a  matter  of  fact  no  tions  immediately  following, 
right  of  way,  etc.,  had  been  obtained,  California^  j5akota  Territory  and 
but  H  was  under  contract  with  the  as-  Wyoming  Territory  require  an  affi- 
sociation  to  secure  it,  and  lay  pipes  davit  by  each  partner,  and  in  C<i/(/brffia 
therein,  payment  therefor  to  be  made  the  special  partner  makes  it.  In  Ken- 
him,  in  part,  in  said  shares.  Held^  that  tucky  and  Missouri  the  certificate  must 
the  statement  was  calculated  to  give  a  be  verified.  In  Colorado^  Florida^ 
false  credit  to  the  company  and  that  Illinois^  Kansas^  Michigan^  Nebraska 
under  the  act  the  stockholders  were  and  £//aA  the  contribution  of  the  special 
liable  individually  as  general  partners,  partner  need  not  be  in  cash,  and  the 
TO  anyone  deceived  thereby.  Appeal  of  affidavit  may  be  modified  accordingly. 
Hite  Natural  Gas  Co.,  1 18  Pa.  St.  436;  Delaware^  Indiana^  Maine^  Massa- 
Appeal  of  American  Tube  and  Iron  ckusettSy  Montana  Territory ^  Nevada^ 
Co.,  118  Pa.  St.  436;  Pittsburgh  Melt-  Ohio^  Oregon^  Rhode  I sldndy  Vermont^ 
ing  Co.  V.  Reese,  1x8  Pa.  St.  355.  Washington     Territory    and     Upfer 

1.  See  the  statutes  above  cited,  to-  Canada  do  not  mention  an  affidavit, 

gether  with  the  sections  immediately  The  affidavit  need  not  follow  the  ex- 

foUowing.  act  words  of  the  statute.    If  it  states 

The  same  statutes  provide  that  if  the  that  the  capital  has  been  actually  paid 

partnership  shall  have  places  of  busi-  in,  referring  to  the  certificate  in  which 

ness  in  different  counties,  a  transcript  it  is  stated   to  be  cash,  it  is  sufficient, 

of  the  certificate  and  of  the  acknowl-  Johnson  v,  McDonald,  3  Abb.  (N.  Y.) 

edgment  thereof  duly  certified  by  the  Pr.  290. 

officer  in  whose  office  it  shall  be  filed,  8.  Van  Dike  v.  Rosskam,  67  Pa.  St. 

'jinder  his  official  seal,  shall  be  filed  and  330.      And    see     Hoiliday    v.    Union 

recorded  in  like  manner  in  the  like  of-  Bag  etc.  Co.,  3  Colo.  342;  Pierce  v,  Bry- 

fice  of  every  such  county.  ant,  5  Allen  (Mass.)  91;  Van  Ingen  v. 

When  the  certificate  is  not  acknowl-  Whitman,  62  N.  Y.  C13;  Haviland  v, 

edged,  even  though  all  the  other  steps  Chace,  39  Barb.  (N.  Y .)  283;  Manhat- 

are    taken,  no    fimited    partnership  is  tan  Co.  v.  Laimbeer,  52  N.  Y.  Super, 

formed.    Fox  v,  Graham,  Mich.  N.  P.  Ct.  22;  s.  c,  17  Abb.  (N.  Y.)  N.  C. 

C.  90.    See  Hampden  Bank  v.  Morgan,  123. 

2  Haz.  U.  S.  Com.  Rep.  (U.  S.  C.  C.)  C  Pfirmann  v,  Henkel,  i   III.  App. 

57.  145;  Pierce  v,  Bryant,  5  Allen  (Mass.) 

WlMre   BMordM. — Recording    in    a  91;  Haviland  v.  Chace,  39  Barb.  (N.Y.) 
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ments  in  the  certificate  or  affidavit  are  untrue,  the  same  conse- 
quences follow.^  And  this  is  the  case  even  though  the  failure  to 
conform  to  the  statutory  requirements,  or  the  untruthfulness,  may 
have  been  unintentional.* 

283;  Maloney  v,  Bruce,  94  Pa.  St.  249;  creditors.  Andrews  v.  Schott,  10  Pa.  St. 

Van  Dike  v,  Rosskam,  ^  Pa.  St.  330;  47. 

Hubbard  v,  Morgan,  U.  S.  Dist.  Ct  S,  who  was  not  one  of  the  original 

(N.  Y.),  cited  3  Kent  Com. ^9;  Whitte-  subscribers    to  a  limited    partnership, 

more  v.  Macdonell,  6  Up.  Can.,  Q^  B.  subsequently  to  the  organization  of  the 

547.    See  Hampden  Bank  v,  Morgan,  company,    purchased    ten     shares    of 

2  Haz.  U.  S.  Com.  Reg.  57;  Rosenberg  stock,  and  paid  their  par  value  to  the 

V,  Block,  50  N.  Y.  Super.  Ct.  357.  treasurer.    Held^  that  he  was  chaise- 

Where  an  authentic  act  of  partner-  able  with  notice  that  the  stock  issued 
ship  is  passed  between  several  persons,  to  him  had  never  been  paid  for,  and 
whereby  one  of  them  enters  the  part-  with  all  the  facts  affecting  the  validity 
nership  and  is  accepted  as  a  partner  of  the  organization;  and  that  he  was 
commeudata^  and  it  is  stated  that  he  liable  as  a  partner  for  all  debts  con- 
has  advanced  a  fixed  sum  of  money,  tracted  after  he  became  a  member, 
that  he  is  exonerated  from  participa-  Hill  v.  Steller  (Pa.),  13  Atl.  Rep.  306. 
tion  in  the  expenses  and  losses  of  the  1.  Van  Ingen  v.  Whitman,  62  N.  Y. 
concern,  and  in  lieu  of  a  portion  of  the  5x3;  Durant  v,  Abendroth,  41  N.  Y. 
contingent  profit,  is  to  receive  monthly  Super.  Ct.  1^3;  Loomis  v,  Hoyt,  52  N. 
a  fixed  percentage  of  the  gross  sales  Y.  Super.  Ct.  287;  Haviland  v.  Chace, 
made  by  the  firm;  and  such  act  being  39  Barb.  (N.  Y.)  283;  Hill  v.  Steller 
recorded  in  the  mortgage  office  in  a  (Pa.),  13  Atl.  Rep.  306;  Eliot  v,  Him- 
book  known  and  marked  as  the  "So-  rod,  108  Pa.  St.  5^.  And  see  the 
cieh^  and  Partnership  Book,"  held  a  statutes  of  the  different  States  above 
sufficient  compliance  with  the  law  cited  and  the  sections  immediately  fol- 
relative  to  partnerships  in  commendam  lowing. 

to  protect  such  partner  from  the  lia-  If  the  statements  of  the  certificate 

bility  of  a  eeneral  partner.     Ulman  v,  are  true  at  the  time  of  its  filing,  this  is 

Briggs,  32  La.  An.  657.  sufficient    under  3  N.  Y.  Rev.    Stat. 

A  certificate  of  the  formation  of  a  2234,  although  the  special  partner's  cap- 
limited  partnership  was  executed  by  ital  had  not  been  paid  in  at  the  time  he 
one  only  of  the  general  partners  be-  signed  the  certificate.  Ropes  v.  Col- 
fore  the  special  capital  had  been  paid  gate,  17  Abb.  (N.  Y.),  N.  C.  136. 
in.  Two  days  afterwards  the  cash  was  The  liability  consequent  upon  false- 
paid,  the  certificate  was  executed  by  the  hood  in  the  affidavit  is  not  affected  by 
other  general  partner  and  the  special  the  rule  that  two  witnesses  are  neces- 
partner,  and  filed  with  the  affidavit  re-  sary  to  prove  perjury.  Madison  Co. 
quired  by  the  statute.  Held^  to  be  a  Bank  v.  Gould,  5  Hill  (N.  Y.)  309. 
sufficient  compliance  with  the  statute.  S.  Pfirmann  v,  Henkel,  i  111.  App. 
Manhattan  Co.  v.  Colgate,  13  Daly  (N.  145;  Van  Ingen  v.  Whitman,  62  N.  Y. 
Y.)  544.  513;  Hubbard  v,  Morgan,  (U.  S.  D.  C.) 

Where  there  is  an  agreement  for  a  (N.  Y.)  cited  in  3  Kent  Com.  39. 

special  partnership  between  members  One  special  partner  must  not  only 

of  a  firm,  but  the  statute  on  the  subject  pay  his  own  capital  in  actual  cash,  but 

has  not    been    substantially  complied  he  must  also  see  that  the  other  special 

with,  the  knowledge,  by  creditors,  of  partners  do  the  same;  for  otherwise  the 

the  existence  of  the  special  partnership  affidavit  will  be  false,  and  he  will  be  lia- 

agreement,    at  the  time  the  contracts  ble  as  a  general  partner.     Whittemore 

weremade,does  not  discharge  the  special  v,  Macdonell,  6  Up.  Can.,  Q2,  B.  547. 

partner  from  his  general  Uability,  and  The  object  of  the  statute  is  to  give 

an  allegation,  in  an  affidavit  of  defence,  reasonable  security  to  those  likely  to 

of  such  knowledge  in  the  creditors,  and  deal  with  the  copartnership,  and  this 

that  they  trusted  to  the  credit  of  the  is  thwarted  by  an  unintentional  as  well 

firm,  and  of  the  general  partners,  and  as  bv  an  intentional  untruth.  Van  Ingen 

not  to  the  special    partner,  does    not  v.  Whitman,  62  N.  Y.  51^. 

amount  to  an  averment  of  a  special  In  an  action  on  a  bill  of  exchange 

contract  which  will  discharge  the  special  against  a  partnership,  one  of  the  part* 

partner  from  a  general  liability  to  such  ners  pleaded  that  he  had  given  to  the 
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There  is  nothing  to  prevent  the  reorganization  of  a  general 
partnership  into  a  limited  one,  provided  the  statutory  require- 
ment as  to  the  contribution  of  the  special  partner  is  complied 
with,^  and  a  special  partner  is  not  prohibited  from  assuming  risks 
beyond  the  loss. of  his  capital.*  The  filing  and  record  is  not 
required  to  be  at  any  particular  time,  but  the  partnership  is  not 
consummated  until  it  is  done,^  and  some  States  hold  that  the  neg- 
lect of  the  recording  officer  to  record  the  certificate  after  it  had 
been  duly  filed  for  record  does  not  render  the  special  partner  lia- 
ble as  a  general  one.* 

A  removal  from  the  county  where  the  firm  was  organized  to 
another  county  without  filing  a  certificate  in  the  latter  place,  ren- 
ders the  members  general  partners  in  that  place.*  And  it  has 
been  held  that  an  omission  to  file  a  transcript  in  a  county  where 
the  firm  has  a  branch  business,  makes  the  partners  general  as  to 
contracts  in  all  places.® 

If  the  partnership  has  been  launched  without  a  proper  perform- 
ance of  the  preliminary  steps  it  is  void  only  as  a  limited  partner- 
ship ;  the  association  still  exists  as  a  general  one.^ 

county  clerk  the  necessary  papers  re-  man,  91  III.  96;  Pfirmann  v,  Henkel,  i 

Quired  under  111.   Rep.   Stat.   1874,  P*  m*  ^PP*  ^45* 

078,  to  form  a  limited  partnership,  and  The    contrary  is  keld  in  Michigan* 

that  said  clerk  had  returned  them   to  Gray  v,  Gibson,  6  Mich.  300. 

him    without     filing     and     recording  After   prima  facie  proof  of  record, 

them.    Held^  that  the  plea  was  demur-  as  the    recorder's    certificate  that  the 

rable,     as    it    would    be     presumable  document  was  duly  recorded,  etc.,  the 

that    defendant    received    them     with  burden  is  on  the  plaintiff  who  attacks 

knowledge  that  they  had  not  been  re-  its  validity,  to  show  that  the  record  is 

corded.     Henkel  v,  Hegman,  91  111.  96.  irregular.     Ulman    v.    Briggs,  32  La. 

The  California^  Dakota  and  Wyom-  An.  657;  Rayne  v.  Terrell,  33  La.  An. 

ing  Territory  statutes  provide  that  an  812;  Hampden  Bank  v,  Morgan,  2  Haz. 

error  in  the  formation,  if  in  good  faith,  U.  S.  Com.  Reg.  57. 

will  not  charge  a  special  partner,  on  a  5.  Riper  v.  Poppenhausen,  43  N.  Y. 

contract  in  which  the  fact  of  a  limited  68.     See  Richter  v,  Poppenhausen,  42 

partnership  and  the  names  appeared  in  N.  Y.  373. 

writing.  6.  In  re  Thayer  (U.  S.  D.  C),  7  Am. 

1.  Metropolitan  Nat.  Bank  v.  Sirret,  Law  Rev.  172.  See  Riper  v.  Poppen- 
07  N.  Y.  320;  s.  c,  15  Abb.  (N.  Y.)  N.  hausen,  43  N.  Y.  68. 

C.  318.     See  Ohio  Rev.  Stats.,  4  3150.  7.  Fox  v,  Graham,  Mich.   N.  P.  C. 

2.  Metropolitan  Nat.  Bank  v.  Sirret,  oo;  Gray  v,  Gibson,  6  Mich.  300;  Rob- 
97  N.  Y.  320;  s.  c,  15  Abb.  (N.  Y.)  N.  msonv.  Mcintosh,  3  E.  D.  Smith  (N. 
CJ.  318.  Y.)  221;  Rosenberg  v.  Block,  50  N.  Y. 

8.  Levy  v.  Lock,  47  How,  (N.  Y.)  Super.  Ct.  357. 
Pr.  394;  s.  c,  5  Daly  (N.  Y.)  46.  Where  steps  to  form  a  limited  part- 
In  a  Louisiana  case,  where  the  rec-  nership  were  duly  taken,  but  the  busi- 
ord  was  required  to  be  within  six  days  ness  was  that  of  banking,  which  is  for- 
of  the  contract  of  partnership,  the  pro-  bidden  by  statute,  the  firm,  having 
vision  was  construed  to  be  directory  commenced  business,  is  a  general  one. 
only;  that  until  that  time  the  partner  McGehee  v.  Powell,  8  Ala.  827. 
in  commendam  is  an  ordinary  dormant  An  unrecorded  certificate  of  a  limited 
partner,  but  after  the  record,  those  who  partnership  agreement  executed  under 
deal  with  the  firm  have  notice  of  the  the  New  Tork  laws,  has  no  tendency 
extent  of  his  responsibility.  Lacho-  to  prove  a  general  partnership,  or  any 
mette  v.  Thomas,  5  Rob.  (La.)  172.  kind  of  a  partnership  whatsoever,  witK- 
4.  Manhattan  Co.  v,  Laimbeer,  108  out  evidence  aliunde.  Gray  v,  Gib- 
N.  Y.  578.    And  see  Henkel  v.  Hey-  son,  6  Mich.  300. 
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3.  The  Special  Contribution. — No  contribution  is  required  from 
the  general  partners,  and  nothing  need  be  stated  in  the  certificate 
or  affidavit  concerning  it,*  but  the  contribution  of  the  special 
partners  must  be  actually  paid  in  before  the  filing  of  the  certifi- 
cate,  usually  in  cash,  and  the  certificate  must  state  the  amount 
paid  by  each,  with  the  particulars,  if  the  contribution  consists  of 
anything  but  cash ;  and  the  affidavit  in  States  requiring  one  must 
show  its  payment.* 

These  requirements  being  calculated  to  enable  the  public  to 
estimate  the  credit  that  can  be  given  to  the  firm,  are  strictly  es- 
sential and  imperative,'  and  neither  good  faith  nor  honest  inten- 
tions nor  accident  will  excuse  a  failure  to  conform  to  them.* 
Thus  if  the  payment  has  not  been  made  in  cash  to  the  general 
partners  before  the  certificate  is  filed,  the  special  partners  are  not 
protected,*  and  a  payment  by  contributing  a  stock  of  goods*  or 
by  promise  or  check  will  not  sufficed     Nothing  but  cash  or  its 

1.  HoUiday  v.  Union  Bag  etc.  Co.,  3  certain ^mode,  and  a  true  statement  that 
Colo.  342.  it  has  been  done  thus.     Van  Ingen  v. 

2.  See  statutes  cited  in  ch.  3;  Colo.  Whitman,  62  N.  Y.  513.    See  also  In 
Rev.  Stat,  4  2515;  Fla.  Bush  Dig.,  p.  re  Merrill,  12  Blatchf.  (U.  S.)  221. 
621,  §3;  111.   Rev.  Stat.,  p.  946,   ^   2;  5.  Durant    v.  Abendroth,  69  N.  Y 
Kan.  Comp.  Laws,  §  334^)   ^^-  Civil  148;  s.  c,  25  Am.  Rep.  158;  Durant  v. 
Code,  §  2810;   Mich.  Comp.  Laws,   §  Abendroth,  97  N.  Y.  132. 

2342;  Neb.  Gen.  Stat.,  p.  504,  §  2,  and  In  Louisiana,  where  immediate  pay- 

Utah  Comp.  Laws,  §  2473,  provide  that  ment  is  not  essential,  it  was  heid  that 

the  special  partner  may  contribute  in  where  no  time  for  payment  is  stipu- 

cash   or  other  property  at  cash  value.  lated,  interest  thereon  runs  against  the 

In  Florida  the  property  must  be  ap-  partner  in  commendam^  only  from  the 

praised  and  sworn  to.  time    of  due    demand.     DeLizardi  v, 

8.  See  Haviland  v,  Chace,  39  Barb.  Gossett,  i  La.  An.  138. 

(N.  Y.)  283;  Durant  v,  Abendroth,  41  Underthe  maaonrl  statute  regulating 

N.  Y.   Super.   Ct.  53;   Richardson   v»  limited    partnerships,  the  cash  contri- 

Hogg,  38  Pa.  St.  153;    Van   Ingen  v,  bution  of  the  special  partner  may  be 

Whitman,  62  N.  Y.  513;  Smith  v.  Ar-  made  after,  as  well  as  before,  the'for- 

fall,  6  Hill  (N.  Y.)  479;  Haggarty  v.  mation  of  the  partnership  [Ellison, 

'oster,   103  Mass.  17;   Whittemore  v.  J.,  dissenting].    Selden  v.  Hall,  21  Mo. 

Macdonell,  6  Up.  Can.  (C.  P.)  547;  Hub-  App.  452. 

bard  V.  Morgan,  U.  S.  D.  C.  (N.  Y.)  6.  Haviland  v.  Chace,  39  Barb.(N.  Y.) 

ci7*<f  3  Kent  8  Com.  39.  283;  Richardson  v.  Hogg,  38  Pa.  St. 

4.  Haggarty  v.  Foster,  103  Mass.  17;  153;  Bement  v.  Philadelphia,  I.  B.  M. 

Durant  v,  Abendroth,  69  N.   Y.  148;  do.,  12  Phila.  (Pa.)  494;  In  r«  Tiiayer, 

s.  c,   25  Am.  Rep.  158;  Smith  v.  Ar-  7  Am.  Law  Rev.  177. 

gall,  6   Hill    (N.  Y.)    479;    Argatl  v.  A  certiiicate,  filed  with  intent  to  cre- 

Smith,  3  Den.  (N.  Y.)  435;  Pierce  v.  ate  a  limited  partnership,  which  states 

Bryant,  5  Allen  (Mass.)  91;  Whitte-  that  the  intending  special  partner  has 

more  v»  Macdonell,  6   Up.  Can.   (C.  contributed  a  certain  sum  in  cash  and  a 

P.)  547.  See  Bowen  v,  Argall,24  Wend,  certain  value  in  goods,  is  not  a  compli- 

(N.  Y.)  496.  ance  with  Rev.  Stat.  764,  §  2,  authoriz- 

The  statute  is  thwarted,  the  public  is  ing  limited  partnerships  to  be  formed  with 

misled,   and    its  reliance  is  misplaced  special  partners  who  "shall  contribute 

and  deceived,  as  much  where  there  is  an  in  actual  cash    payments"  a  specified 

unintentional  untruth  as  where  there  is  sum.     Such  certificate  does  not  consti- 

an  intentional  one.    This  statute  does  tute  a  limited  partnership,  but  the  par- 

not  set  out  to  deal  in  motives,  but  with  ties  are  general  partners.    Re  Merrill, 

acts  and  their  results;  and  it  guards  the  13  Nat.  Bank  Reg.  91;  Van  Ingen  v. 

public,  not  by  requiring  good   inten-  Whitman,  62  N.  Y.  513. 

tions,  but  by  a  certain  act  done  in  a  7.   Hennessey  v,  Farrelly,  13   Daly 
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equivalent  satisfies  the  requirement  of  the  statute.^  No  engage- 
ment or  security,  however  good,  can  be  substituted,  even  tem- 
porarily.* And  the  payment  to  the  general  partner  must  be  un- 
restricted, unqualified,  and  in  good  faith,  and  left  absolutely  sub- 
ject to  the  risks  of  the  business,'  though  a  use  of  the  fund  for 
an  after  conceived  purpose,  after  the  proper  preliminaries  have 
been  complied  with,  is  not  necessarily  an  indication  of  bad  faith 

(N.  Y.)  468;  Durant  v.  Abendroth,  69  a  cash  payment.    Pierce  v.  Bryant,  5 

N.  Y.  140;  s.  c,  25  Am.  Rep.  158;  lb.,  AUen  (Mass.)  01;  Whittemore  v,  Mac- 

41  N.  Y.  Super.  Ct.  53;  McGinnis  v.  donell,  6  Up.  Can.  (C.  P.)  547;  Watts 

Flynn,  23  Blatchf,  (U.  S.)  465;    Mc-  v.  Taft,  Up.  Can.  (CL  B.)  256;  Patter- 

Ginnis  v,  Farrelly,  27  Fed.  Rep.  33.  son  v,  Holland,  7    Grant's    Ch.  (Up. 

'Where  a  special  partner  gave  an  un-  Can.)  i;  Benedict  v.  Van  Allen,  17  Up. 

certified  check  on  a  bank  in  which  he  Can.  (Gts,  B.)  234. 

then  had  not  sufficient  funds  to  meet  it,  Where  the  special  partner  gave  in  as 

but  provided  funds  on   the  next    day  a  part  of  his  contribution  an  order  for 

before  presentation  of  the  check,  and  United  States  bonds  payable  to  bearer 

it  was  duly  paid,  he  lost  the  protection  at  that    time  deposited    specially  in  a 

of  the  statute,  however,  for  the  affidavit  bank,  and  worth  more  than  par,  and 

was  false  in  stating  that  he  had  paid  in  the  firm  used  and  realized  from  them 

cash.     Maginn  v,  Lawrence,  45  N.  Y.  more  than    the    necessary  amount  of 

Super.  Ct.  235.  cash,  it  was  not  a  sufficient  payment  of 

It  has  been  held  in  Pennsylvania  that  cash,  and  he  was  held  to  be  liable  as  a 

payment  by  the  special  partner's  check,  general  partner  to  the  creditors.    Hag- 

that  being  the  usual  mercantile  mode  gerty  v,  Foster,  103  Mass.  17. 

of   payment,  where  the  bank   had  no  8.  Metropolitan  Nat.  Bank  v,  Sirret, 

claim  against  him,  and  the  check  was  97  N.  Y.  320;  s.  c,  15  Abb.  (N.  Y.)  N. 

drawn    bona  fide    against    an    actual  Cas.  318;  Eliot  v,  Himrod,  108  Pa.  St. 

credit,   was    equivalent    to  paying  in  569;  Lawrence  v,  Merrifield,  42  N.  Y. 

cash.    Seibert  v,  Bakewell,  07  Pa.  St.  Super.  Ct.  36. 

506.  Where,  by  the  articles  of  copartner- 

1.  Durant  v.  Abendroth,  69  N.  Y.  ship,  a  son  of  the  special  partner  was  to 

148;  8.  c,  25   Am.  Rep.   158;  Hill    v,  be  employed  by  the  firm,  and  no  note 

Steller  (Pa.),  13  Atl.  Rep.  306.  or  check  was  to  be  sisned  without  his 

In  Marylana^  a  payment  by  a  cer-  approval,  it  was  hela  that  the  money 

tified  check  is  equivalent  to  a  cash  p^-  was  not  actually  paid  in,  for  the  special 

ment.     Line  weaver  v,  Slagle,  64   Md.  partner,  through  the  clerk,  retained  his 

465.  grasp  upon  it.     Richardson  v.  Hogg, 

The  members  of  a  general  partner-  38  Pa.  St.  153. 

ship  already  engaged  in  business  can-  Where   those  attempting  to  become 

not,  by  recording  a  statement  in  due  special    partners  pay    in  their  special 

form  under  the  Limited  Partnership  act  capital  by  check,  and   make    affidavit 

of  June  2nd,  1874  (P.  L.  271),  showing  that  the   payment  is  by  cash,  and   re- 

that  each  partner  has  subscribed  and  ceive  from  the  firm  its  checks  for  a  like 

paid    in    cash  a   sum  certain,  protect  amount,  these   checks  being  given  to 

themselves  under  the  provisions  of  said  pay    money  due  the  partners  from   a 

act  from    individual    liability    for  the  former  partnership,  which  it  was  inef- 

debts  of  the    association  subsequently  fectually  attempted  to  form,  their  lia- 

contracted,  when,  as  a  matter  of  fact,  bility  is*that  of  general  partners.  Loomls 

no  cash  has  actually  been  subscribed  or  v,  Hoyt,  52  N.  Y.  Supr.  Ct.  287. 

paid,  but  the  assets  of  the  firm  as  origi-  On  the  formation  of  a  limited  part* 

nally  constituted  have  simply  been  al-  nership  the  special  partner  gave  his  cer- 

lowed  to  remain  in  the  business.    Eliot  tified  check  for  $10,000,  the  amount  of 

V,  Himrod,  108  Pa.  St.  569.  his  capital,  which  was  deposited  to  the 

S.  The  delivery  of  promissory  notes  credit  of  the  new  firm.     Afterwards,  on 

or   acceptances    to    the  firm,  whether  the  same  day,  the  firm  gave  him  their 

they  are  the  notes  of  the  special  part-  checks  on  the  same  bank  for  some  $7i6oo, 

ner,  or  of  a  third  person,  or  the  sur-  the  amount  appearing  to  his  credit  on  the 

render  to    the  general   partner  of  his  books  of  a  former  firm  composed  of  the 

notes  held  by  the  special  partner,  is  not  same  members.    Held^  that  this  was 
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on  the  part  of  the  special  partner,*  and  however  the  special  part- 
ner may  have  acquired  the  money  he  contributes,  if  it  is  not  ob- 
tained by  a  contrivance  to  evade  the  statute,  and  if  he  does  not 
deplete  the  firm's  assets  by  his  method  of  procuring  it,  the 
means  used  by  him  are  of  no  consequence.* 

Where  there  is  more  than  one  special  partner,  it  devolves  upon 
each  to  see  that  the  others  have  paid  in  their  capital  in  cash,  at 
least  in  States  requiring  an  affidavit,'  and  it  is  not  necessary  that 
the  creditor  should  show  that  he  has  been  injured  by  the  non- 
compliance  complained  of  in  order  to  render  the  special  partner 
generally  liable ;  violation  of  the  express  commands  of  the  stat- 
ute is  sufficient.* 

not  an  actual  cash  contribution  as  re-  Where  the  special  partner  was  county 

quired  by  the  statute,  and  the  special  treasurer,  and  he  temporarily  borrowed 

?artner  was  liable  as  a  general  partner,  or  appropriated  money  held  by  him  as 

«ineweaver  v,  Slagle,  6^  Md.  465;  s.  c,  such  treasurer,  to  make  his  contribu- 

54  Am.  Rep.  775.  tion,  the  county  acquiescing,  it  was  held 

Where  plaintiff,  seeking  to  hold  der  not  to  affect  his  liability  as  a  special 

fendant  as  a  general  instead  of  a  special  partner.     Metropolitan   Nat.  Bank  v, 

partner,    contends     that     defendant's  Sirret,  97  N.  Y.  320;  s.  c,  15  Abb.  (N. 

actual  payment  of  money  into  the  firm,  Y.)  N.  Gas.  318. 

which  is  requisite  to  constitute  him  a  Where  the  general  partner  gave  his 
special  partner,  was  not  made  in  good  check  to  the  special  partner  for  $20,000 
faith,  and  certain  facts,  if  unexplained,  as  his  interest  in  the  concern  on  wind- 
support  his  contention,  and  plaintiff  ing  it  up,  the  firm  having  but  $4,000  in 
calls  defendant  as  a  witness,  the  fact  the  bank,  though  the  bank  had  agreed 
that  the  latter  in  his  testimony  offers  a  to  cash  the  check,  the  special  partner 
possible  explanation  of  the  matters  deposited  the  check  to  his  own  account 
concerning  the  payment  does  not  pre-  in  the  same  bank,  and  the  parties  hav- 
clude  plaintiff  from  going  to  the  jury  ing  formed  a  new  limited  partnership, 
on  the  issue  of  the  good  faith  in  the  the  special  partner  gave  his  check  for 
payment.  Manhattan  Co.  v,  Phillips,  $20,000  to  the  general  partner  and  the 
109  N.  Y.  383.  latter  handed  the  check  to  the  bank, 

1.  Where,  af^er  the  special  partner  but  without  the  special  partner*sknowl- 
had  paid  in  his  capital  in  cash,  on  the  edge  the  bank  credited  to  its  account 
same  day,  most  of  it  was  disposed  of  against  the  old  firm  without  crediting 
under  an  arrangement  not  preconcerted,  anything  to  the  new  firm,  the  court 
held  that  the  status  of  the  special  part-  held  that  the  contribution  was  bona 
ner  was  not  affected.  Ropes  v.  Col-  fide^  as  the  bank  had  no  right  to  make 
gate,  17  Abb.  (N.  Y.)  N.  Cas.  136.  such  appropriation  of  the  check  to  an 

A  special  partner  paid  in  his  capital  individual  debt.    Seibert  v,  Bakewell, 

in  cash  in  good  faith  and  in  all  respects  87  Pa.  St.  co6. 

in  conformity  to  law.    Heldy  that  he  Where  the  special  partner  procured 

was  none  the  less  protected  as  a  special  his  capital  under  a  private  agreement 

partner,  even  though  the  fact  was  the  that  the  lender  should  be  the  owner  of 

general  partner  immediately   checked  two-fifths    of   his    capital  and  profits, 

the  amount   without    consideration  to  with  a  privilege  of  examining  into  the 

the  order  of  a  former  similar  firm,  it  firm's  affairs  ^om  time  to  time,  it  was 

not  appearing  that  the  special  partner  held  to  make  both  the  borrower  and 

knew  of  or  assented  to  this  or  connived  the  lender  general  partners.    Buckley 

at  it.     Manhattan  Co.  v.  Phillips,  109  v.  Lord,  34   How.  (N.   Y.)   Pr.  455; 

N.  Y.  383.  Buckley  v.  Marks,  15  Abb.  (N.  Y.)  Pr. 

2.  Lawrence  v.  Merrifield,  42  N.  Y.  454. 

Super.  Ct.  36;  Maginn  v,  Lawrence,  45  8.  Whittemore  v,  Macdonell,  6  Up. 

N.  Y.  Super.  Ct.  235;  Benedict  v.  Van  Can.  (C.  P.)  547.    See  Van  Ingen  v. 

Allen,  17  Up.  Can.  (Q.  B.)  234;  In  re  Whil?nan,  62  N.  Y.  513. 

Thayer   (U.   S.,   D.  C.),  7  Am.  Law  4.  Holliday  v.  Union  Bag  etc.  Co.,  3 

Rev.  177.  Colo.  342;   Pierce  v,  Bryant,  5  Allen 
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{a)  Contribution  in  Property. — In  States  where  the  special  con- 
tribution may  be  made  in  property,  or  in  money  and  property, 
the  value  of  the  property  contributed  and  the  facts  concerning 
it  must  be  stated ;  ^  and  where  a  description  and  valuation  of  the 
property  is  required,  it  must  be  so  definite  and  specific  as  to  en* 
able  one  to  form  a  correct  estimate  of  the  property.* 

4.  Publication  of  Notice. — The  partners  must  immediately  pub- 
lish the  terms  of  the  partnership,  when  registered,  for  a  designa- 
ted number  of  weeks,  usually  six,  immediately  after  such  regis- 
tiy,  in  two  newspapers,  usually  designated  by  the  county  clerk 
of  that  county,  published  in  the  senate  district,  city  or  town  in 
which  the  business  is  to  be  carried  on;  a  failure  to  make  such 
publication  making  the  partnership  a  general  one.* 

The  notice  need  not  state  all  the  details  of  the  partnership  con- 
tract ;  the  publication  of  the  terms  of  the  certificate  is  sufficient.^ 

(Mass.)  01 ;  Durant  v.  Abendroth,  69  Holliday  v.  Union  Bag.  etc.  Co.,  x  Colo. 

N.  Y.  148;  8.  c,  35  Am.  Rep.  158;   In  342.     See  In  re  Merrill,  12  Blatchf.  (U. 

re  Thayer  (U.  S.,  D.  C),  7  Am.  Law  S.)  221. 

Rev.  177.    See  Smith  v,  Argall,  6  Hill  8.  See  statutes  cited  in  section  III, 

(N.  Y.)  479.  and  the  sections  immediately  following: 

1.  Holliday  v.  Union  Bag  etc.  Co.,  3  Montana  Territory  saj's  nothing  as 

Colo.  342.    See  Maloney  v,  Bruce,  04  to  publication,  although  in  section  953 

Pa.  St.  249;  Vandike  v.  Rosskam,67  I^.  it  requires  a  dissolution  to  be  published 

St.  330.  in  the  county  where  the  certificate  of  the 

Where    the    amount    in    money   or  formation  was  published.  £///^rCaffa</a 

property  at  cash  value  is  required  to  be  and  Louisiana  require  no  publication, 

stated  and  the  affidavit  stated  that  the  and  Connecticut  does  not  specify  any 

special  partner   had   contributed  $12,-  consequences  of  a  failure  to  publish. 

000,   it  was  held  to  import  $12,000  in  The  publication  of  notice,  at  the  com - 

cash.     And  part  of  the  amount  being  mencement  of  a   limited    partnership, 

in  property,  the  affidavit  contained  a  under  the  statute,  stating  the  duration 

false  statement  and  the  special  partner  of  the  partnership,  is  sufficient  to  pre- 

was  liable  as  a  general  one.     Holliday  vent  the  general  partners  from  charging 

v»  Union  Bag  etc.  Co.,  3  Colo.  342.  the  firm  with  new  debts  after  the  ex- 

A  certificate  under  the  New  Tork  piration  of  the  partnership.     Haggerty 

statute  stating  that  the  special  partner  v,  Taylor,  10  Paige  (N.  Y.)  261. 

had    contributed  $1,000    in    cash    and  There  is  no  material  variance  between 

about  $8,000  in  effects  and  property,  the  the  certificate  of  a  formation  of  a  limited 

exact  amount  of  which  is  yet  to  l)e  as-  partnership,  expressing  the  nature   of 

certained,  does   not    comply  with  the  the  business  to  be  "a  general  commis- 

requirement  that  the  amount  be  stated,  sion  business,  buying  and  selling  erain, 

which  means  the  exact  amount.    In  re  flour  and  produce  on  commission/*  and 

Merrill,  12  Blatchf.  (U.  S.)  221;  s.  c,  13  the  published  notice  stating  the  business 

Nat.  Bankr.  Reg.  91.  to  be  **for  the  purpose  of  conducting  a 

Where  a  special  partner  made  his  general  commission  business."  Man- 
contribution  in  property,  and  an  act  hattan  Co.  v,  Phillips,  109  N.  Y.  383. 
was  afterwards  passed  permitting  con-  In  an  action  to  charge  special  part- 
tributions  to  be  made  in  property,  which  ners  as  endorsers,  it  appeared  that  the 
act  the  association  might  have  availed  published  notice  stated  that  the  part- 
itself  of  by  complying  with  its  require-  nership  would  commence  November 
ments,  but  not  having  done  so,  the  mere  i6th,  1837.  Held^  that  unless  the  error 
passage  of  the  act  without  action  under  of  the  publication  was  designed  to  de- 
It  by  the  association  will  not  cure  the  ceive,  or  the  endorsement  made  before 
original  falsity  of  the  affidavit.  Bement  November  i6th,  1837,  the  special  part- 
is. Philadelphia  I.  B.  M.  Co.,  12  Phila.  ners  were  not  liable.  Madison  Co. 
(Pa.)  i^  Bank  v.  Gould,  5  Hill  (N.  Y.)  309. 

5.  Maloney  v,  Bruce,  94  Pa.  St  249;  4.  Metropolitan  Nat  Bank  v.  Sirret» 
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But  an  error  in  the  publication,  though  a  mere  typographical  one, 
will  be  fatal  if  it  is  misleading  or  amounts  to  a  false  statement,^ 
though  if  the  mistake  is  unintentional  and  harmless,  it  will  be 
deemed  immaterial.* 

The  requirement  to  immediately  publish  the  terms  of  the  part- 
nership refers  to  a  weekly  publication,  and  a  commencement  at 
any  time  within  a  week  following  the  registry  is  sufHcient ;  ^  and 
a  regular  interval  of  seven  days  should  elapse  between  each  pub- 
lication.* 

It  is  usually  provided  that  affidavits  of  the  publication  of  such 
notices  by  the  printers  of  the  newspapers  in  which  they  are  pub- 
lished are  to  be  filed  with  the  officer  with  whom  the  certificate  is 
filed,  which  affidavit  will  be  presumptive  evidence  of  the  facts 
therein  contained.* 

97  N.  Y.  320;  s.  c,  15  Abb.  (N.  Y.)  N.  not  made  until  October   loth,  there  U 

Gas.  318.  still  a  compliance  with  the  provisions  of 

1.  Smith  V,  Argall,  6  Hill  (N.  Y.)  the  N.  Y.  Rev.  Stat,  requiring  partners 

479;   Argall  V,  Smith,  3  Den.  (N.  Y.)  to  publish  the  terms  of  the  partnership 

43c.  when  registered,  for  at  least  six  weeks 

Where  the  special  contribution  was  immediately  after  the  recording  of  the 

$2,000,  and  the  notice  stated  it  to  be  certificate. 

$5,000,  though  it  was  a  mere  mistake,  it  Ohangt  of  Name  of  Paper. — Where, 

was  held  to  be  essential  and  .that  the  during  the  currency  of  the  publication 

creditor  is  not  required  to  show  that  he  the  name  of  one  of  the  newspapers  in 

was  misled  by  the  mistake.     Smith  v,  which  publication   was  directed  to  be 

Argall,  6  Hill  (N.  Y.)  479.  made  was  changed  from  '*Bufralo  Daily 

S.  Smith  v.  Argall,  6  Hill  (N.  Y.)  Dispatch  and   Evening  Post"  to  *Buf- 

479;  Argall  V,  Smith,  3  Den.  (N.  Y.)  falo  Evening  Post,"  this  was  held notto 

43^.  affect  the  validity  of  the  publication,  for 

Printing  the  name  as  Argale  instead  the  identity  of  the  paper  was  not  lost 
of  Argall  in  the  notice,  giving  a  slightly  by  a  mere  change  of  name.  Metro- 
different  sound,  will  be  presumed  to  be  politan  Nat.  Bank  v,  Sirret,  97  N.  Y. 
immaterial  until  it  is  shown  that  some-  320;  s.  c,  15  Abb.  (N.  Y.)  N.  Cas.  318. 
one  was  misled.  Bowen  v,  Argall,  24  4.  In  re  King,  5  Ben.  (U.  S.)  453;  s.  c^ 
Wend.  (N.  Y.)  496.  7  Nat.  Bankr.  Keg.  279. 

An  unintentional  mistake  in  the  pub-  A  publication  once    a  week  for  six 

lication  in  stating  that  the  partnership  weeks  is  sufficient,  even  though    but 

was  to  beg^n  on  November  i6th,  instead  thirty -six  da3'6  intervene  between  the 

of  October  i6th,  if  it  had  no  influence  first    and    last.    Bowen   v.  Argall,  24 

on  the  contract  sued  on  is  immaterial.  Wend.  (N.  Y.)  496. 

But  if  the  error  had  been  intentional.  Where  in  one  of  the  required  papers 

or  if  the  contract  had  been  made  before  a  publication  of  dissolution  was  correct* 

the  time  stated  as  the  beginning  of  the  but  in   the  other  it  was  published  on 

partnership,  the  defect  would  have  been  January  nth,  2i8t,  27th  and  February 

fatal.    Madison  Co.  Bank  xk  Gould,  5  xst  ancf  loth,  the  statute  was  held  not  to 

Hill  (N.  Y.)  309.  have  been  complied  with,  and  that  a 

8.  See  Bowen  v.  Argall,  24  Wend,  claim  by  the  special  partner  as  a  creditor 

(N.  Y.)  496;  In  re  King,  5  Ben.  (U.  S.)  in  bankruptcy  must  be  rejected.    In  re 

453;  s.  c,  7  Nat.  Bankr.  Reg.  270.  King,  5  Ben.  (U.  S.)  453;  s.  c,  7  Nat. 

A  publication  of  the  terms  of  a  limited  Bankr.  Reg.  279. 

partnership  within  three  days  after  the  6.  See  ue  following  sections  of  the 

registry  thereof,  is  a  compliance  with  statutes  above  cited:    Colorado,  Con- 

the  statute.   Bowen  v,  Argall,  24  Wend,  necticut,    Delaware,  Florida,  Indiana, 

(N.  Y.)  496.  Kentucky,  Georgia,  Maine,  Massachu- 

In  Manhattan  Co.  v.  Phillips,  109  N.  setts,    Missouri^    Montana    Territoi^, 

Y.  383,  it  was  held  that  when  the  cer-  Nevada,  New  Hampshire,  Ohio,  Ore- 

tificate  of  a  limited  partnership  is  re-  eon,  Rhode  Island,  Vii^ginia,  Vermont, 

corded  October  ist,  and  publication  is  West  Virginia,  Washix^^ton  Territory 
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5.  The  Partnership  Name  and  Sign, — The  statutes  usually  require 
that  the  business  of  the  partnership  shall  be  conducted  under 
a  firm  name  in  which  the  names  of  the  general  partners  only 
shall  appear  without  the  addition  of  the  word  company  or  other 
general  term ;  and  that  if  the  name  of  any  special  shall  be  used 
with  his  privity,  he  shall  be  deemed  a  general  partner.  In  some 
States,  where  there  are  several  general  partners,  the  names  of  a 
part  may  be  used  with  the  addition  of  "and  company."  * 

In  general  partnerships  the  use  of  a  firm  name  is  not  neces- 
sary ;*  but  in  limited  partnerships  the  name  is  a  stringent  neces- 
sity, as  is  shown  by  the  requirements  for  its  adoption,  record, 
publication  and  use.  Its  object  is  to  force  notice  of  the  limited 
liability  on  those  dealing  with  the  company,  and  to  warn  persons 
giving  it  credit  that  at  least  part  of  its  means  are  derived  from 
members  not  liable  beyond  the  fund.' 

Unless  required  by  statute,  the  names  of  all  the  partners  need 
not  be  used  in  the  firm  name,*  and  while  the  statute  seems  to 
attach  no  penalty  to  the  use  of  the  words  "and  company'*  added 
to  the  names  of  all  the  general  partners,  it  is  generally  held  to 
render  the  special  partner  liable  as  a  general  one.^  The  same 
rule  applies  to  the  use  of  equivalent  general  words,®  or  to  a  fail- 
ure to  add  the  word  "limited"  when  required  by  the  statute.'^ 

The  statutes  of  some  of  the  States  require  a  limited  partner- 
ship to  place  a  sign  on  its  principal  place  of  business  on  which 
shall  be  painted  the  names  of  all  the  partners,  stating  who  are 
general  and  who  are  special,^  and  it  has  been  held  that  a  viola- 

and  Upper  Canada  fail  to  provide  for        The  use  of  the  limited  partner^s  name 

proof  of  publication.  in  the  title,  since  it  might  lend  a  false 

1.  The  statutes  of  California,  Da-  credit  and  thus  deceive,  should  be  sup- 
kota  Territory,  New  Hampshire  and  pressed.  Penrose  v.  Martj^r,  £.  B.  & 
Wyoming  Territory,  make  no  provision  £.  (Eng.)  499. 

as  to  the  style  of  the  firm,  except  that  4.  Madison  Co.  Bank  v,  Gould,  5  Hill 

if  the  name  of  a  special  partner  be  used  (N.  Y.)  J09.     See  Vilas   Bank  v.  Bui- 

with  his  consent  or  privity  he  shall  be  lock,  10  rhila.  (Pa.)  309. 

deemed  a  general  partner.  5.  Andrews  v.  Schott,  10  Pa.  St.  117; 

In  California,  Florida  and  Wyoming  Hampden    Bank    v,  Morgan,  2    Haz. 

Territory  the  name  of  the  special  part-  Com.  Reg.  57;  and  see  Ward  v,  Newell, 

ner  cannot  be  used  unless  accompanied  42  Barb.  (N.  Y.)  482;  s.  c,  28  How.  (N. 

by  the  word  "limited."  Y.)  Pr.  102;  Bradbury  v.  Smith,  21  Me. 

In  New  Tork^yxnAex  section  363  of  117. 

the  penal  code,  the  use  of  the  words  Where  G  and  H  as  general  partners 

"&  Company"  in  any   partnership  not  and  M  as  special  partner  adopted  the 

representing  an  actual  partner  is  for-  name  of  G,  H  &  Co.,  M  was  held  liable 

bidden;  this  would  prevent  the  use  of  as  a  general  partner,  the  words  "&  Co.'* 

the  names  of  all  the  partners  with  the  being  calculated  to  mislead  and  give  a 

addition  of  &  Company.     Metropolitan  false  credit,  if  only  a  special  partner  ap- 

Nat.Bankv.Gruber,i4W.  N.C.(ra.)i2.  pears  under  them.    Metropolitan  Nat. 

2.  See  Kitner  V.  Whitlock,  88  111. 513;  Bank  v.  Gruber,  14  Weekly  Notes  12. 
Haskins  v,  D^Este,  133  Mass.  356;  6.  Madison  Co.  Bank  v,  Gould,  5  Hill 
Getchel  v.  Foster,  loiS  IVuiss.  42;  Ontario  (N.  Y.)  309;  Vilas  Bank  v.  Bullock,  10 
Bank  v.  Hennessey,  48  N.  Y.  545;  Purs-  Phila.  (Pa.)  309. 

Icy  V.  Ramsey,  31  Ga.  403:  Le  Roy  v.  7.  Germans.  Moodie,9 W. N.C.221; 

Johnson,  2  Pet.  (U.  S.)  i$S.  Penrose  v.  Martyr,  E.  B.  &  £.  (Eng.) 

8.  Penrose  v.   Martyr,  E.   B.  &  E.  499. 

(Eng.)  499.  8.  This  or  substantially    equivalent 
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tion  of  this  provision  will  render  the  special  partner  liable  as  a 
general  one.* 

5.  Scope  of  the  Basineas  and  Belations  of  the  Partners — i.  What 
Business  May  be  Carried  On, — The  statutes  in  a  majority  of  the 
States  restrict  the  business  for  which  a  limited  partnership  may 
be  formed  to  those  of  a  mercantile,  mechanical  and  manufactur- 
ing nature ;  some  add  mining,  and  some  agricultural,  and  a  few 
permit  any  lawful  business;  but  nearly  all  forbid  banking  and 
insurance.  If  unrestricted  by  the  statute  they  would  be  per- 
mitted to  organize  for  the  purpose  of  carrying  on  any  lawful 
business,*  and  if  organized  for  a  purpose  not  authorized  or  actu- 
ally forbidden  by  the  statute,  and  the  business  is  commenced, 
the  partnership  is  not  illegal,  but  it  is  general  and  not  special.* 
So,  although  the  public  must  take  notice  of  the  scope  of  the 
business  as  specified,  and  the  limited  liability,  if  a  special  part- 
ner holds  himself  out  as  a  general  one,  or  if  he  knowingly  as- 
sents to  a  departure  from  the  authorized  scope  of  the  partner- 
ship business,  he  will  be  held  generally  liable.* 

2.  Locality  and  Conflict  of  Foreign  Laws. — While  a  limited 
partnership  cannot  usually  be  formed  for  the  purpose  of  trans- 
acting business  in  another  State  it  may,  nevertheless,  carry  on 
business  transactions  in  other  States,  in  the  conduct  of  its  busi- 
ness in  the  State  of  its  formation.^     Though  the  statutes  under 

provisiom    have  been  adopted   in   the  4.  Barrowe  v.  Downs,    9  R.  I.  446; 

statutes  of  Dakota    Territory,  §  14^8;  Watts  v,  Taft,  16  Up.  Can.  (Q^B.)  256; 

Kentucky,  ^  13;  Minnesota,  §  13;  Mis-  Taylor  v,  Rasch,  i  Flip.  (U.  S.)  385;  s. 

souri,  ^  3413;  New  York,  §  13;  Penn-  c,  11  Nat.  Bankr.  Reg.  91. 

sylvania,  §34;  Ohio,  ^  3150;  Wisconsin,  Where    a    special   partnership    was 

§  1713.  formed  for  the  purpose  of  transacting  a 

1.  Vandike  v.  Rosskam,  67  Pa.  St.  330.  commission  business,  and  the  general 
The    Kentucky   and    Missouri  stat-  partners     afterwards     made    absolute 

utes  provide  that  a  failure  to  meet  this  purchases  of  large  quantities  of  cotton 
requirement  shall  render  the  special  and  rice,  there  being  no  proof  of  the 
partners  generally  liable,  and  New  knowledge  or  assent  of  the  special 
York  and  Ohio  provides  that  no  action  partner,  he  was  held  not  liable  as  a  gen- 
shall  be  abated  or  dismissed  by  reason  eral  partner.  Singer  v,  Kelly,  44  Pa. 
of  failure  to  prove  allegations  of  names  St.  145;  s.  c,  4  Phila.  (Pa.)  312. 
or  number  of  partners.  Where  one  of  the  partners,  who  was 

2.  Pars.  Part.  (3rd  ed.)   587;    Bates  executor  of  an  estate,  wrongfully  loaned 
Lim.  Part.,  §  65.  to  the  firm  $28,000  in   United  States ' 

8.  McGhee  v.  Powell,  8  Ala.  611.  bonds  and  513  shares  of  Fort  Wayne 
The  word  '^mercantile"  in  the  statute  stock,  the  property  of  the  estate,  and 
is  used  in  a  very  comprehensive  sense,  the  special  partner  knew  of  such  loan, 
and  in  this  case  it  was  held  to  cover  the  it  was  held  that  his  knowledge  of  the 
business  of  buying  and  building  steam-  irregularity  put  him  on  enquirj'  as  to  the 
boats  and  employing  them  in  the  busi-  fimrs  use  of  such  securities,  and  that 
ness  of  transportation  of  passengers  he  was  liable  as  a  general  partner  for 
and  merchandise.  Bowes  v,  Holland,  the  conversion  of  them  by  the  firm  if  he 
14  Up.  Can.  (Q^B.)  316.  chose  to  sleep  on  such  a  disclosure,  in- 
A  firm  formed  for  the  purpose  of  stead  of  examining  the  books  and  as- 
transacting  business  in  another  State  certaining  what  was  done  with  them; 
would  be  a  general  partnership  in  both  and  that  the  succeeding  executor  could 
States.  But  this  must  not  be  under-  recover.  Guillon  v.  Peterson,  89  Pa. 
stood  to  mean  that  the  partnership  can-  St.  163. 

not  have  dealings  outside  of  the  State.        6.  King  v.  Sarria,  7   Hun   (N.  Y.) 

Bates  Lim.  Part.,  §  6^.  167.    And  see  Lawrence  v.  Batcheller» 
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which  these  partnerships  are  formed  have  no  extraterritorial 
force,  if  well  accrued  rights  have  been  acquired  undfer  them  they 
are  respected  and  treated  as  valid  everywhere,*  the  liability  of 
the  special  partner  and  the  authority  of  the  general  partners  to 
tind  him  on  contracts  made  in  a  foreign  State  being  determined 
by  the  laws  of  the  State  where  the  firm  is  located,*  and  the  con- 
struction and  enforcement  of  the  contract  and  the  nature  and 
extent  of  the  liability  of  the  partnership  being  determined  by 
the  laws  of  the  State  in  which  the  contract  was  made.' 

3.  Relations  of  the  Partners. — A  special  partner  has  an  interest 
in  the  partnership  property  in  the  nature  of  an  equitable  trust,* 
for  the  purpose  of  the  employment  of  his  contribution  in  the 
business  of  the  firm,  and  its  final  return  if  not  lost.*^  It 
has  been  held  that  while  the  special  partner  has  a  claim  as 
against  third  persons  and  creditors  of  the  firm,  he  has  no  interest 
in  the  partnership  property  ;  ®  but  the  weight  of  authority  seems 
to  be  that  he  has  an  interest  amounting  to  something  more  than 
a  mere  claim ;  ^  he  is  a  creditor  of  the  firm  for  so  much  capital 
with  the  usual  partner's  lien,  which  gives  him  priority  over  all 

131    Mass.   504;  Locke  v,  Lewis,   124  Barb.  (N.  Y.)  553;  Harris  v,  Murray, 

Mass.  i;  Gray  r.  Gibson,  6  Mich.  300;  28   N.   Y,   574;    Lewis  v.  Graham,  4 

King  V,  Sarria,  69  N.  Y.  24;  s.  c,  25  Abb.  (N.  Y.)  Pr.  io6. 

Am.   Rep.   128;   Ward   v.   Newell,   42  7.  See  Madison  Co.  Bank  v.  Gould,  5 

Barb.  (N.  Y.)   482;  s.  c,  28  How.  Pr.  Hill  (N.  Y.)  309;  Coffin's  Appeal,  io6- 

102;  Hogg  V.  Orgill,   34   Pa.   St.  344;  Pa.  St.  280;  Bradbury  t;.  Smith,  21  Me. 

Barrows  v.  Downs,  9  R.  I.  446;  Hast-  17;  Nutting  f.  Ashcroft,  loi  Mass.  300. 

ings  V.  Hopkinson,  20  Vt.  100.  The  position  of  a  special  partner  i& 

1.  King  V,  Sarria,  69  N.  Y.  24;  s.  c,  very  analogous  to  that  of  the  holders  of 
25  Am.  Rep.  128.  stock     in    an    incorporated    company. 

2.  Hastings  v.  Hopkinson,  28  Vt.  108;  Whittemore  v.  Macdonell,  6  Up.  Can. 
King  v.  Sarria,  69  N.  Y.  24;  s.  c,  25  (C.  P.)   547.     In  this  case  there  were 
Am.   Rep.  128.     See  Locke  v.  Lewis,  about  eignty  special  partners.    See  also 
124  Mass.  i;  Ward  v.  Newell,  42  Barb.  Hays  v.  Bement,  3  Sandf.  (N.  Y.)  394. 
(N.  Y.)  482;  8.  c,  28  How.  Pr.  102.  Where  a  firm  was  composed  of  one 

8.  King  V.  Sarria,  69  N.  Y.  24;  s.  c,  general  and  one  special  partner,  and  the 

25  Am.  Rep.  128;  Barrows  v.  Downs,  9  business  was  conducted   in   the    indi- 

R.  I.  446;  Hogg  V,  Orgill,34  Pa.  St.  vidual  name  of  the  general  partner,  it 

344.      And   see   Locke  v,   Lewis,   124  was   held   that    the    individual   claims 

Mass.  i;  Ward  v.  Newell,  42  Barb.  (N.  against   the  general  partner  were  dis- 

Y.)  482;  8.  c,  28  How,   (N.  Y.)   Pr.  tinct    from   the  partnership   liabilities. 

102.  Kerr  v,  Blodgett,  48  N.  Y.62;  Oliphant 

4.  Coffin's  Appeal,  106  Pa.  St.  280;  v.  Mathews,  16  Barb.  (N.  Y.)  608. 
Harris  v.  Murray,  28  N.  Y.  574.  See  And  see  Coffin's  Appeal,  106  Pa.  St. 
Nutting  V,  Ashcroft,  loi  Mass.  300.  280. 

A  judgment  against  the  general  part-        Where  a  lease  to  a  limited  partner- 

ners  would  not  affect  the  whole  title;  it  ship  contained  a  clause  giving  the  les- 

w-ould  be  necessary  to  sue  the  special  sor    a  lien  on  all  property  thereon,  or 

partners  also  to  subject  the  property,  thereafter    to    be     brought    upon    the 

So  he  would  have  to  join  in  order  to  premises,  for  rent,  the  special  partner 

convey  or  encumber  it.    Madison  Co.  being  ignorant  of  this  clause,  and  after 

Bank  v.  Gould,  5  Hill  (N.  Y.)  300.  dissolution  he  bought  out  the  general 

5.  Harris  v.  Murray,  28  N.  Y.  574.  partners,  it  was  kM  that  he  was  not 
And  see  Madison  Co.  Bank  v,  Gould,  5  entitled  to  the  rights  of  a  purchaser 
Hill  (N.  Y.)  309;  Coffin's  Appeal,  10^  without  notice,  as  he  was  a  party  in  in- 
Pa.  St.  280.  terest.    Wisner  v,  Ocumpaugh,  71  N. 

•.  Artisans*  Bank  v.  Tread  well,  34    Y.  113. 

819 


8o9p«  of  BuiiiiM.       LIMITED  PAR  TNERSHIP.  Bd«tii<mi  of  PutMoi 

individual  creditors  of    his    copartners;*  but  he  can  have  no 
greater  rights  in  the  property  than  those  of  a  general  partner.* 

If  the  formation  of  a  limited  partnership  is  defective  or  de- 
layed, the  partnership  becomes  a  general  one  and  the  speciad 
partner  becomes  a  dormant  or  secret  partner,  unless  he  becomes 
an  ostensible  one  by  taking  an  active  part  in  the  business  of  the 
firm.*  The  partnership  being  thus  general,  the  general  rule 
seems  to  be  that  if  the  person  dealing  with  it  had  notice  of  the 
partnership  contract  for  limited  liability,  the  special  partner  will 
still  be  absolved  from  any  liability  beyond  the  amount  contrib- 
uted,* though  in  some  places  a  contrary  rule  obtains.^  The 
special  partner  having  remained  dormant,  no  notice  to  former 
dealers,  of  the  change  from  a  general  to  a  special  partnership, 

1.  Bradbury  v.  Smith,  21  Me.  117;  5  Pet.  (U.  S.)  529;  U.  S.  Bank  v,  Bin- 

Vandike  v.  Ro88kam,  67  Pa.   St.  r30.  ney,  £  Mason  (U.  S.)  176. 

See  Kerr  v.  Blodgett,  48  N.  Y.  62;  OH-  4.  Fox  v.  Graham  (Mich.),  N.  P.  C. 

phant  V,  Mathews,   16  Barb.   (N.  Y.)  go;  Levy   v.  Lock,  47  How.   (N.  Y.) 

608;  Coffin's  Appeal,  106  Pa.  St.  380.  Pr.  ^94;    s.  c,   c    Daly    (N.   Y.)   46; 

Where  an  execution  against  the  gen-  Smith  v,  Argall,  6  Hill  (N.  Y.)  479; 
eral  partner  individually  was  levied  on  Med  berry  v,  Soper,  17  Kan.  369. 
the  whole  property,  which  was  sold  One  who  sues  a  partnership  may 
thereunder,  the  special  partner  could  properly  be  asked  whether  he  did  not 
maintain  an  action  against  the  officer  as  g^ve  credit  to  it  as  a  limited  part- 
a  trespasser  for  the  injury  to  his  indi-  nership.  If  he  did  deal  with  it  as 
vidual  right.  Spalding  v.  Black.  22  such,  the  burden  is  on  him  to  show  that 
Kan.  55.  See  Vandike  v,  Rosskam,  67  the  partners  are  liable  as  general  part- 
Pa.  St.  330.  ners.     Whilldin  v.  Bullock,  4  W.  N.  C. 

Where  the  special  partner  contrib-  (Pa.)  234. 
utes  all  the  capital,  and  no  profits  were  The  burden  of  proof  to  show  such 
made,  there  would  be  no  assets  which  notice  is  upon  the  partner  seeking  the 
the   assignee  of  the    general    partner  protection    of   the  statute,  and    mere 
would  have  a  right  to  touch;  and  if  the  knowledge  by  the  creditor  that  papers 
special  partner  converted  to    his  own  for  a  limited  partnership  had  been  exe- 
use  property  of  the  firm,  such  assignee  cuted,  is  not  alone  sufficient,  for  the 
of  the  general  partner  could  not  main-  partners  may  have  abandoned  this  de- 
tain an  action  against  him  in  tort  for  sig^    of    coming    under    the    statute, 
such  conversion.    Nutting  v.  Ashcrofl,  Bates  Lim.  Part.,  §  78. 
loi   Mass.  300;    Wilkins  v,  Davis,  2  5.  See  Eliot  v.  Himrod,  16  W.  N.  C. 
Low.  (U.  S.)  511;  s.  c,  15  Nat.  Bankr.  (Pa.)  189. 
Reg.  60.  Nothing  short  of  a  special  contract 

3.  Bradbury  v.  Smith,  21   Me.  117;  to  trust  to  the  credit  of  the  general 

Locke  t;.  Lewis,  124  Mass.  I ;  Vandike  partner  would   suffice  to  remove    the 

V,  Rosskam,  67  Pa.  St.  330.  liability  of  the  special  partner,  and  such 

8.   Lachomette  v,  Thomas,   5  Rob.  contract  must  clearly  appear,  and  will 

(La.)  172;  Robinson  v.  Mcintosh,  3  E.  not  be  inferred  from  knowledge;  a  mere 

D.  Smith  (N.  Y.)   221.    See  Gray  v,  allegation  that  the  creditor  trusted  to 

Gibson,  6  Mich.  300.  the  general  and  not  to  the  special  partner 

It  is  a  general  principle  of  partner-  does  not  amount  to   an  averment  of 

ship  that  a  dormant  or  secret  partner-  such    special    contract.      Andrews    v. 

ship  may  be  terminated  by  the  act  of  Schott,  10  Pa.  St.  47. 

one  copartner  in  violation  of  the  agree-  The  statutes  of  Oregon,  §  6;  Wash- 

ment  and  without  the  knowledge  of  the  ington  Territory,  §  2375;  California,  4 

dormant    or    secret  partner,    any    act  7503;  Dakota  Territory, §1470;  Vermont, 

which  destroys  the  secrecy  being  suf-  \  3095  and  Wvoming  Territory,  §  21, 

ficient  for  that  purpose.     See  Park  v,  provide  that  if  the  special  partner  was 

Wooten,  35  Ala.  242;  Deering  v.  Flan-  dealt  with  in  certain  specified  ways  as 

ders,  49  N.  H.  225;  Davis  v,  Allen,  3  such,  he  preserves  the  rights  of  one  to- 

N.  Y.  168;  Winship  x;.  Bank  of  U.  S.,  ward  the  person  so  dealing  vrith  him. 
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accomplished  by  the  completion  of  the  steps  necessary  to  its  for- 
mation, is  required.* 

But  it  does  not  follow  that  the  special  partner  becomes  a  gen- 
eral  one  as  to  his  copartners ;  if  they  intend  that  a  special  part- 
nership shall  exist  they  will  be  bound  to  observe  their  mutual 
understanding  among  themselves,*  and  when  the  special  partner's 
liability  as  a  general  one  results  from  the  acts  of  all  the  partners, 
they  are  estopped  from  complaining.* 

An  obligation  made  by  one  of  the  partners  in  the  name  of  the 
firm  is  prima  facie  an  indebtedness  of  the  firm.^ 

6.  Conduct  cf  the  Bniinesfl — i.  Withdrawal  of  Profits  or  Capital, 
— No  part  of  the  capital  stock  of  a  limited  partnership  or  of  the 
contribution  of  the  special  partner  shall  be  withdrawn,  nor  any 
division  of  the  interest  or  profits  be  made  at  any  time  during  the 
continuance  of  the  partnership,  so  as  to  reduce  such  capital  stock 
below  the  sum  stated  in  the  certificate.  In  some  of  the  States, 
in  case  of  a  violation  o(  this  provision  by  the  special  partner,  he 
must  restore  the  amount  necessary  to  make  good  his  share  of  the 
capital,  and  in  others  the  penalty  for  violation  is  general  liabil- 
ity, and  in  some  the  specisd  partner  may  participate  in  the  profits 
in  an  agreed  proportion,  provided  such  participation  does  not 
reduce  the  original  amount  of  the  capital.*    The  words  "  may 

1.  Bates  Lim.  Part.,  §  76.  execution    being   issued  against  them 

3.  Patterson  v,  Holland,  6  Grant*6  first  before  he  is    called    to    account. 

Ch.  (Up.  Can.)  414;  Robinson  v,  Mc-  Brown  v.  Davis,  6  Duer  (N.  Y.;  549; 

Intosh,  3    E.   D.   Smith  (N.  Y.)  321.  Bell  v.  Merriiield,  28  Hun  (N.  Y.)  219. 

But  see  Hogg  v,  Ellis,  8  How.  (N.  Y.)  4.  Holmes  v.  Porter,  39  Me.  157. 

Pr.  473;  Bowes  v.  Holland,  14  Up.  Can.  To  charge  a  limited  partnership  with 

(Q^  B.)   316;  Patterson  v,   Holland,  7  the  payment  of  articles  not  within  the 

Grant's  Ch.  (Up.  Can.)  i.  scope  of  the  business  of  the  firm  it  must 

The  special  partner  who  becomes  a  be  proved  that  they  were  furnished  for 
general  one  by  reason  of  interference  the  benefit  of  the  firm,  or  that  they  as- 
merely  incurs  the  liability  of  a  general  sented  to  the  purchase.  Goode  v.  Line- 
partner  without  acquiring  his  author-  cum,  2  Miss.  (iHow.)  281. 
ity.  Whittemore  v,  Macdonell,  6  Up.  5.  See  Limited  Partnership  acts 
Can.  (C.  P.)  547.  heretofore  cited,  and  see  La  Chomette 

As  between  themselves,  all  the  agree-  v,  Thomas,  i  La.  An.  120;  Buckley  v. 
ments  entered  into  by  the  partners  Marks,  15  Abb.  (N.  Y.)  Pr.  454;  Rob- 
must 'be  settled  in  conformity  with  inson  v.  Mcintosh,  3  E.  D.Smith  (N. 
their  partnership  agreement.  Lan-  Y.)  221;  Snyder  v,  Leland,  127  Mass. 
caster  v.  Choate,   c  Allen  (Mass.)  530.  291. 

S.  Bell  V.  Merrifield,  28  Hun  (N.  Y .)  The  penalty  for  violation  in  Colorado, 
219;  Brown  v,  Davis,  6  Duer  (N.  Y.)  Indiana,  Kansas,  Massachusetts,  Maine, 
549.  Michigan,  Minnesota,  Montana  Ter- 
where  a  special  partner's  contribu-  ritory,  Nevada,  Oregon,  Rhode 
tion  had  been  paid  in  by  check  instead  Island,  Virginia,  Vermont,  Washington 
of  cash,  the  partnership  was  limited  in  Territory  and  West  Virginia  is  general 
form,  and  the  creditors  only  could  take  liability  on  the  part  of  the  special  part- 
advantage  of  it.  Durant  v.  Abendroth,  ner.  In  most,  if  not  all  the  others  it  i& 
97  N.  Y.  132.  And  see  Gerillon  v,  Pe-  restoration  by  the  special  partner  of  a 
terson,  89  Pa.  St.  163.  sum  sufficient  to  make  his  contribution 

Where  the  general  partners  turned  good  generally  with  interest, 

over  the  assets  of  the  firm,  when  in-  A  loan  by  the  general  partners  to  the 

solvent,    to    the    special   partner,    the  special  partner  which  was  repaid  with 

special  partner  had  a  rifht  to  insist  on  interest  on  the  day  of  the  formation  of 
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annually  receive  interest,**  used  in  many  of  the  statutes,  refer  to 
the  rate  and  not  to  the  period  of  division,  and  the  special  partner 
will  be  permitted  to  draw  interest  yearly,  monthly  or  otherwise.* 

The  prohibition  against  withdrawal  lasts  during  the  continuance 
of  the  partnership,  and,  in  case  of  dissolution,  this  means  until 
the  completion  of  the  publication  of  notice.^ 

It  is  possible  that  a  special  partner's  contribution  might  be  with- 
drawn without  his  consent  or  knowledge.^  In  such  case,  in  States 
where  the  statute  does  not  impose  general  liability,  the  only  conse- 
quence is  a  liability  to  make  restoration  ;^  but  if  the  withdrawal 
is  known  to  the  special  partner  and  intentional,  or  if  he  concurs 
in  an  excessive  division  of  profits  as  a  device  to  accomplish 
the  same  end,  he  will  be  held  liable  to  creditors  as  a  general  partner.^ 

the  parnership,  is    not  a  withdrawal  on  the  gross  sales  in  lieu  of  a  share  of 

unless  it  can  be  shown  that  it  was  a  the  profits.     Ulman  v.  Briggs,  32  La. 

colorable  transaction.     Hogg  v.  Orgill,  An.  657. 

54  Pa.  St.  344.  S.  See  Buckley  t;.  Bramhall,  24  How. 

If  the  special  partner  borrows   the  (N.  Y.)  Pr.  45c;  Bulkley  v.  Marks,  15 

funds  necessary  to  make  his  cash  con-  Abb.  (N.  Y.)  Pr.  454. 

tribution,  and  the  firm  assumes  the  in-  8.  Madison    Co.    Bank  v.  Gould,  5 

debtedness,  it  is  a  withdrawal.      Cof-  Htll  N.  Y.  309. 

fin's  Appeal,  106  Pa.  St.  280.  4.  Bell  v.   Merrifield,   28    Hun    (N. 

Where  a  special  partner  sold  his  in-  Y.)  219;  Lachaise  v,  Marks,  4  E.  D. 

terest  to  a  general  partner  for  a  sum  Smith  (N.  Y.)  610;  Madison  Co.  Bank 

exceeding  the  amount  of  the  fund  he  v.  Gould,  5  Hill  (N.  Y.)  309;  Hampden 

had  contributed,  and   the  general  part-  Bank  v,  Morgan,  2  Haz.  U.  S.  Com. 

ner  pledged   to  him   all   the    personal  Reg.  57;  Singeri^  Kelljs  44  Pa.  St.  145. 

property  of  the  partnership,  as  security  No  departure  by    general  partners, 

for  the  price  of  his  interest  so  sold,  it  was  no  matter  how  common  or  long  con - 

held  that  this  amounted  to  a  withdraw-  tinued,  if  not  consented  to,  or  known 

al  of  the  capital  which  he  had  cgntrib-  and  acquiesced  in  by  the  special  part- 

uted  to  the  partnership,  and  that  if  the  ner,  can  have  the  effect  to  change  or 

business    was  continued   he  would  be  enlarge  the  scope  of  the  partnership 

held  liable  thereafter  as  general  part-  business,  as  specified  in  the  articles  of 

ner.    Beers  v.  Reynolds,  12  Barb.  (N.  copartnership.     Taylor    v.   Basch,  11 

Y.)  288;  s.  c,  II  N.  Y.  (i  Kern.)  97.  Nat.  Bank   Reg.  91;  s.  c,   i   Flip.  (N. 

Though  an  executory  agreement  S.)38^. 
never  carried  out,  as  the  giving  of  notes  l/ndler  the  Kansas  partnership  act 
by  the  general  partners  to  the  special  of  1836,  a  special  partner  whose  con- 
partner  for  the  purchase  of  his  interest,  tribution  has,  without  his  privity,  been 
payable  in  the  future  upon  dissolution,  misappropriated  by  a  general  partner, 
which  notes  were  never  negotiated,  is  is  not  liable  as  a  general  partnpr  for 
not  a  withdrawal.  Lachaise  v,  Marks,  the  firm  debts.  Seibert  v.  Bake  well,  87 
4  E.  D.  Smith  (N.  Y.)  610.  Pa.  St.  506. 

A  special  partner  is  liable  to  a  firm  Where  after  dissolution  the  special 

creditor  where  he  has  withdrawn  part  of  partners,  being  unable  to  obtain  a  set- 

the  capital  or  profits  in  violation  of  the  tlement,  and  claiming  that  the  other 

statute,  but  execution  upon  a  judgment  partners  were  fraudulently  appropriat- 

.against  the  firm  must  have    been    re-  ing  assets,  brought  suit  for  a  receiver 

turned  unsatisfied  before  the  creditor  and  an  account,  and  afterwards  a  com- 

can  enforce  the  liability  of  the  special  promise    was  made  by  which    he  re- 

partner.    Bell  v,  Merrifield,    28  Hun  ceived  securities  which  were  assets  of 

(N.  Y.)  219.  the  firm  in  fall  of  all  claitns,  it   was 

1.  Metropolitan  Nat.  Bank  v,  Sirret,  held  that  a  general  liability  would  not 

97  N.  Y.  320.  attach.      Pusey  v.  Dusenburj',  75  Pa. 

In    Louisiana    the  partner  in  com-  St.  437. 

mendam  was   allowed  to  stipulate  for,  5.  Madison    Co.  Bank  v.  Gould,  5 

and  receive  monthly,  one  half  per  cent.  Hill  (N.  Y.)  309;  Lachaise  v,  Marks,  4 
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The  statutes  of  some  of  the  States  provide  for  suits  directly 
against  the  special  partner  where  he  is  liable  for  sums  withdrawn.^ 
Where  no  such  provision  is  made,  the  general  rule  is  that  the 
creditor  must  first  pursue  the  general  partners  to  insolvency  be- 
fore  bringing  suit  against  the  special  partner ;'  though  in  equity, 
where  all  the  partners  must  be  made  defendants,  the  amounts 
withdrawn  may  be  reached.'  Ordinarily,  the  general  partners 
cannot  sue  the  special  partner  to  recover  a  withdrawal,^  but  if 
the  firm  is  solvent,  and  there  is  no  question  of  accounting  be- 
tween them,  and  the  general  partners  have  paid  debts,  and  need 
the  return  of  the  withdrawal  to  reimburse  themselves,  they  may 
do  so.* 

2.  Alteration, — The  statute,  in  most  of  the  States,  provides 
that  every  alteration  which  shall  be  made  in  the  names  of  the 
partners,  nature  of  the  business,  or  in  the  capital  or  shares,  or  in 
any  other  matter  specified  in  the  original  certificate,  shall  be 
deemed  a  dissolution  of  the  partnership,  and  if  it  shall  in  any 
manner  be  carried  on  after  such  alteration,  it  shall  be  deemed  a 
general  partnership,  unless  properly  renewed.  •    Several  States 

£.  D.  Smith  (N.  Y.)  6io;  Bell  v.  Mer-        6.  See  Limited  Partnership  statutes 
rifield,  28  Hun  (N.  Y.)  219;  Buckley  v,    before  cited. 


Bramhall,  34   How.  (N.   Y.)   Pr.  4«;5;        The  statutes  of  Colorado,  Connecti- 

i{   Abb.  (N.   Y.)  "  ~  " 

Pr.  454;  Singer  t\  Kelhr,  A4  Pa.  St.  145.    ana,   Maine,   Massachusetts,   Montana 


Bulkley   v.  Marks,   15   Abb.  (N.    Y.)     cut,   Delaware,   Florida,  Illinois,  Indi- 


1.  Delaware,  §  7;  Indiana,  ^  6043;  Territory,  Nevada,  Oregon,  Rhode 
Massachusetts,  ^  9;  Minnesota,  §  14,  Island,  Vermont  and  Washington  Ter- 
and  Washington  Territory,  ^  2327.  ritory  make  no  specific  provisions   re- 

2.  Bell    V,   Merrifield,  2ft  Hun    (N.  lating  to  alterations. 

Y.)  219;  Wilkinson  v.  Davis,  2  Low.  Several  of  the  States  provide  for  the 

(U.  S.)  51  x;  s.  c,  15  Nat.  Bankr.  Reg.  publication  of  notice  of  any  alteration 

60.     See  Ulman  v.  Briggs,  32  La.  An.  that  may  be  made,  thus  relieving  the 

657.  special  partners  from  general  liability. 

In  Louisiana^  a  partner  in  commen-  See  Cal.,  §§  75<^7i  'JS^'^  1^8>k.,  §§  1471* 

dam  having  withdrawn  his  capital  at  1472;  Wyo.  Ty,<,  §§  22,  23,  and  La.,  ^ 

the    dissolution  of   the    firm,    leaving  2021.    And  others  make  provision  for 

creditors  unpaid,  a  creditor  can  pro-  the  sale  of  their  interests  by  partners  to 

ceed  against  him  by  direct  action  to  re-  each  other.     See  Kan.,  §  3359;  Mich.,  ^ 

cover  the  proportion  he  should  have  2361;  N.  J.,  ^^  12,  26;  N.  Y.,  §  12;  and 

paid.    The  court  will  take  care,  how-  Pa.,  ^$  14,  15,  20. 

ever,  that  the  commendam  fund  be  not  Where  any  alteration  is  made  in  the 
distributed  unequally.  La  Chomette  v.  capital  or  snares  of  a  limited  partner- 
Thomas,  X  La.  An.  X20.  And  see  De  ship,  and  the  partnership  is  carried  on 
Lizard!  v,  Gossett,  x  La.  An.  138.  in  any  way,  before  the  notice  has  been 

In  PeimiTlTania,  stn  injunction  was  published  four  weeks,  the  special  part- 
allowed  on  behalf  of  the  creditors,  after  ner  incurs  all  the  liability  of  a  general . 
insolvency,  against  the  enforcement  of  partner.    Beers    v,  Reynolds,    11    N. 
a   judgment    confessed  in  favor  of  a  V.  (i  Kern.)  97;  s.  c,  12  Barb.  (N.  Y.) 
creditor  of  the  special  partner.    CofT-  288. 

in*8  Appeal,  106  Pa.  St.  280;  reversing  A  special  partnership  will  become  a 

Coffin  V.  Gruber,  X4  W.  N.  C.  140.  general    partnership,  and    the    special 

8.  Wilkins  v,  Davis,  2  Low.  (U.  S.)  partners   liable  as  general  partners,  if 

511;  s.  c,  15  Nat.  Bankr.  Reg.  60.  the  place  of  business  is  removed  from 

4.  Bell  V,  Merrifield,  28  Hun  (N.  Y.)  the  country  in  which  it  was  established 

219.  without  filing  a  new  certificate  in  the 

6.  Wilkins  v,  Davis,  2   Low.  (U.  S.)  clerk^s  oflfice  of  the  county  to  which  it 

511;  s.  c,  25  Nat.  Bankr.  Reg.  60.  has  been  removed.    Riper  v,  Poppen- 
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make  knowledge  on  the  part  of  the  special  partner  a  condition 
precedent  to  general  liability.* 

A  mere  loan  by  the  special  partner  to  the  general  p&rtners,  or 
by  the  special  partner  to  the  firm  *  or  by  the  general  partners  to 
the  special  partner,*  or  from  a  third  person  to  the  firm,*  is  not 
considered  as  an  alteration  of  capital  or  shares.  Neither  is  the 
buying  up  of  claims  against  the  firm,^  nor  taking  the  property 
of  the  partnership  as  security,^  an  alteration  of  shares.  The  sale 
of  his  interest  by  one  partner  to  another  with  the  knowledge  and 
consent  of  the  special  partner,  however,  is  an  alteration,  and  will 
render  the  special  partner  generally  liable  if  the  business  is  con- 
tinued.''^ So  is  a  renewal  of  the  partnership,  with  a  change  in  its 
membership ;  and  as  this  works  a  dissolution,  the  special  partners 
would  theieafter  be  generally  liable  if  the  requirement  relative  to 
a  cash  contribution  were  not  complied  with.*  A  sale  of  his  in- 
terest by  one  partner  to  another  creates  a  separate  property  in 
the  buyer,  and  though  the  special  partner  becomes  liable  as  a 
general  one,  it  would  appear  that  the  creditors  of  the  prior  lim- 
ited partnership  have  no  priority,  in  the  distribution  of  assets, 
over  those  of  the  continuing  partner.®  The  consequences  of  an 
alteration  are  not  retroactive  ;  if  it  does  not  amount  to  an  inter- 
ference, the  general  liability  attaches   only  to  transactions  en- 

hausen,  43  N.  Y.  68;  Loomls  v,  Hoyt,  5a  Where  the  special  partner  sells  all  his 

N.  Y.  Supr.  Ct.  287.  interest  to  the  general  partner  before  the 

A  change  in  the  location  of  the  works  partnership  expired,  and  without  dissolu- 

of  a  partnership  for  the  manufacture  tion,  taking  as  security  for  the  payment 

and  sale  of  steel,  as  fixed  by  the  articles  a  chattel  mortgage  on  all  the  effects,  and 

of  association,  is  a  departure  from  the  a  judgment;  since  the  whole  interest  of 

partnership  enterprise,  and  may  be  en-  the    special    partner,    which    included 

joined  by  a  minority  of  the  members,  his  contribution,  was  turned,  into  a  debt 

Appeal  of  Jennings  (Pa.))  16  Atl.  Rep.  secured  to  the  special  partner  by  a  spe- 

19.  cific  lien  on  the  firm  property  to  the  ex- 

1.  See  statutes  of  Kentucky,  ^  5;  elusion  of  the  creditors  of  the  firm,  it  is 
Missouri,  §  3405,  and  Mississippi,  ^iox'9.  an  alteration  in  the  capital  as  well  as  in 

2.  Rayne  v,  Terrell,  33  La.  An.  8x2;  the  shares,  rendering  the  partnership  a 
Walkenshaw  v.  Perzel,  32  How.  (N.  general  one  if  the  business  is  con- 
Y.)  Pr.  233;  s.  c,  4  Robt  (N.  Y.)  tinued.  Beers  v.  Rejrnolds,  11  N.  Y.  97, 
426;  In  re  Terry,  5  Biss.  (U.S.)  no.  But  in  New  Tork  it  is  held  that  a  mere 

The  same  rule  applies  even  though  a  executory  agreement,  never  carried  out, 

part  of  the  profits  is  to  be  paid  as  in-  for  the   purchase  of  the  interest  of  the 

terest  on  the  loan,  provided  it  is  not  general  by  the  special  partner,  is  not 

such  a  sharing  of  profits  as  to  consti-  such    an  alteration    as  to  render   the 

tute  an  act  of  partnership.    Vilas  Bank  partnership  a  general  one.    Lachaise  v. 

V,  Bullock,  xo  Phila.  (Pa.)  309.  Marks,  4  E.  D.  Smith  (N.  Y.)  610.    So 

8.  Hogg  t\  Orgill,  34  Pa*  St  344.  where  one  partner  sold  out  to  another, 

4.  Walkenshaw  v.  rerzel,  32  How.  and  finally  the  latter  sold  to  the  special 

(N.  Y.)  Pr.  233;  s.  c,  4  Rob.  (N.   Y.)  partner.     Wisner  v,  Ocumpaugh,  71  N. 

426.  V.  1x3. 

0.  Hayes  v,  Heyer,  35  N.  Y.  326.  8.  See  Andrews  v,  Schott,  10  Pa.  St. 

6.  Walkenshaw  v,  Perzel,  32  How.  47.  See  Lineweaver  v.  Slagle,  64  Ind. 
(N.  Y.)  Pr.   233;  S.C.,  4Rob.  (N.  Y.)  465. 

426;  In  re  Terry,  c   Biss.  (U.  S.)  ixo;  9.  See  Upson  v.  Arnold,  19  Ga.  190; 

and  see  Madison  Co.  Bank  v,  Gould,  .5  First    Nat.  Bank  of  Canandaigua  v. 

Hill  (N.  Y.)  309.     '  '  Whitney,  4  Lans.  (N.   Y.)  34;    Mat- 

7.  Fox  V,  Graham  (Mich.),  N.  P.  C.  tison  v.  Demarest,  4  Rob.  (N.  Y.) 
90.  161. 

824 


OoBdnetof  LIMITED  PARTNERSHIP.  thaBnilneM. 

tered  into  after  the  act  of  alteration.*  So  knowledge  of  the  al- 
teration seems  to  be  a  condition  precedent  to  the  attachment  of 
general  liability  to  the  special  partner.* 

3.  Interference, — The  general  partners  only  are  authorized  to 
transact  business,  sign  for  the  partnership  and  bind  it,  though 
the  special  partner  may  from  time  to  time  examine  into  the  state 
and  progress  of  the  partnership  concerns,  and  advise  as  to  their 
management,  but  he  must  not  transact  any  of  the  partnership 
business,  any  interference  with  it  rendering  him  liable  as  a  gen- 
eral partner.* 

The  prohibition  against  transacting  any  business  applies  to  con- 
tracts and  transactions  respecting  the  concerns  of  the  partner- 
ship,^ and  not  to  arrangements  for  a  dissolution  or  a  winding  up 
of  its  affairs.*    While  the  special  partner  may  usually  examine 

1.  Perth  Amboy  Mfe-  Co.  v,  Condit,  Taking  title  to  •  real  property  in  the 
21N.  J.  L.  (i  Zab.)  659;  Lachaise  V.  names  of  all  the  partners,  it  the  special 
Marks;  4  E.  D.  Smith  (N.  Y.)  610;  partner  had  anything  to  do  with  the 
Singer  v,  Kelly,  44  Pa.  St.  145;  s.  c,  4  purchase,  is  an  interference  with  the 
Phila.  (Pa.)  312.  business  of  the  firm  which  will  render 

A  sale  by  the  general  partner^o  the  him    generally    liable.      Madison   Co. 

special    partner,  who    thereafter  con-  Bank    v,  Gould,   5    Hill  (N.  Y.)   309. 

tinues  the  business,  is  not  only  an  alter-  And  see  Lewis  v.  Graham,  4  Abb.  (N. 

ation,  but  the  coutinuance  is  an  inter-  Y.)    Pr.    106.      But    under   a    statute 

ference,  and  is  governed  by  other  rules,  allowing  the  special   partner  to   take 

Bates    Lim.  Part.,   ^   100.     See    First  security    from    the    firm    for   a    loan 

Nat.  Bank  v,  Whitney,  4  Lans.  (N.  Y.)  made  to  it,  if  'he  loans  money  to   the 

34.  firm  for  the  purpose  of  purchasing  real 

2.  See  Singer  v,  Kelly,  44  Pa.  St.  estate,  and  takes  title  to  the  property 
14^;  s.  c,  4  Phila.  (Pa.)  312.  purchased  in  his  own  name  with  their 

It  has   been  held  that  an  attempted  consent  as  security,  the  firm  agreeing 

change  in  the  nature  of  the  business,  to  repay  him  before  the  expiration  of  the 

without  the  special  partner's  consent,  is  partnership,  he  is  not  thereby  made  a 

wholly  void,  as  beyond  the  scope  of  the  general  partner.     Walkenshaw  v.  Per- 

general  partner's  powers,  and,  there-  zel,  32   How.  (N.  Y.)   Pr.  233;  s.  c,  4 

fore,  no  real  change.    Tavlor  v,  Rasch,  Rob.    (N.   Y.)    426.    And   see  In  re 

I  Flip.  (U.  S.)  385;  s.c,  ii  NatBankr.  Terry,  5  Biss.  (U.  S.)  no. 

Reg.  91.                 '  If  a  special  partner  buys  out  the  en- 

S.  See  the  Limited  Partnership  stat-  tire  firm  property  during  the  existence 

utes  heretofore  cited;  and  seejonau  v.  of  a  limited  partnership  and  continues 

Blanchard,  2   Rob.  (La.)  ci?;  Madison  the  business  in  his  own  name  and  for 

Co.  Bank  r.  Gould,  ^  Hill  (N.  Y.)  309;  his  own  account,  he  interferes  with  the 

Innes  v.  Lansing,  7  Paige  (N.  Y.)  583;  firm  business,  contrary  to  the  provision 

Durant  v.   Abendroth,  97   N.  Y.  132;  of  section    17  of  the  act  relating    to 

Richardson  v.  Hogg,  38  ra.  St.  153.  limited    partnerships    (i    N.   Y.   Rev. 

The  statutes  of  Florida  provide  for  Stat.  764),  and   renders  himself  liable 

the  designation  of  one  or  more  general  as  a  general  partner.    First  Nat.  Bank 

partners,  who  alone  can  sign  the  name  v,  Whitney,  4  Lans.  (N.  Y.)  34. 

and  contract  debts.  Where  one  partner  ih  a  limited  part- 

The  special  partner  is  usually  pro-  nership  affixes  the  name  of  the  firm  to  a 

hibited  by  the  statutes  from  acting  as  at-  promissory  note  during  the  existence  of 

torney,  agent,  or  otherwise,  for  the  part-  the  partnership,  the  partners  are  frima 

nership,    though  such  employment   is  facie  liable  thereon;  and  if  anv  mem- 

permitted  under  some  circumstances  in  'ber  thereof  seeks  to  avoid  his  liability, 

Alabama^  Florida^  Georgia^  Illinois^  the  burden  of  proof  lie's  upon  him  to 

Michigan^    Minnesota^     Mississippi^  make    out    his    defence.     Jemison    v. 

North    Carolina^  Hew    Tork^     Ohio^  Dearing,  41  Ala.  283. 

South  Carolina  and  Tennessee.  6.  Lachaise  v.  Marks,  4  £.  D.  Smith 

4.  Lindsay  v.  Edmiston,  25  111.  359.  (N.  Y.)  610. 
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into  the  condition  of  the  partnership  and  advise  as  to  its  man- 
agement,* if  his  action  amounts  to  an  assumption  of  the  direc- 
tion and  management  of  the  business,  it  is  a  violation  of  the 
prohibition,  and  the  partnership  becomes  general.*  Advising 
third  persons  that  a  firm  is  all  right  is  not  an  interference  with 
its  business ;  *  but  any  statements  or  representations  calculated 
to  lead  the  person  dealing  with  the  firm  to  infer  that  he  is  liable 
as  a  general  partner  will  estop  him  from  denying  such  lia- 
bility.* 

An  occasional  errand  or  ministerial  act  is  not  the  kind  of  agency 
the  statute  prohibits,*  and  a  special  partner  may  sell  to  or  buy 
from  the  firm  or  carry  on  any  other  transactions  with  it  which  a 
stranger  might,  so  long  as  he  does  not  act  in  a  manner  in  which  a 
partner  only  can  act.® 

A  bona  fide  compromise  of  a  suit  to  paid,  but  that  they  could  not  pay  until 

compel  the  settlement  of  a  partnership  the  estate  was  settled,  it  was  held  not  to 

and    the    special   partner's    receipt  of  bind   the  executor  personally,  as  pay- 

what   he  may  believe  due  to  him,  does  ment  out  of  the  estate  was  intended, 

not  make  him  a  general  partner  of  an  Richter  v,  Poppenhausen.  42  N.  Y.  373. 

expired  partnership.    Pusey  v.  Dusen-  6.   McKnight  v,  Ratcliff,  44  Pa.  St. 

bury,  75  Pa.  St.  437.  156. 

1.  Ulman  v.  Briggs,  32  La.  An.  657;  6.  Rayne  v,  Terrell,  33  La.  An.  812; 
Madison  Co.  Bank  v,  Gould,  5  Hill  (N.  McKnight  v,  Ratcliff,  ^  Pa.  St.  156; 
Y.)  309;  Richardson  v.  Hogg,  38  Pa.  Metropolitan  Nat.  Bank  v.  Sirret,  97 
St.  153.  N.  Y.  320;  s.  c,  15  Abb.  N.  Cas.  318; 

The  special  partner  may  be  at  the  Walkenshaw  v,  Perzel,  32   How.  (N. 

place  of  business,  examine  the  books,  be  Y.)  Pr.  233;  s.  c,  4  Rob.  (N.  Y.)  426; 

present  to  see  how  the  work  progresses.  In  re  Terry,  5  Biss.  (U.  S.)  no. 

consult  with  his  partners  in  reference  Even  if  there  was  an  expectation  in 

thereto,    and   enquire    of    the  clerks,  advance  that  a  purchase  should  be  made 

agents,  etc.     McKnight  v,  Ratcliff,  44  of  the  special  partner,  if  it  was  not  a 

Pa.  St.  156.  binding  agreement,  depriving  the  gen- 

2.  Richardson  v,  Hogg,  38  Pa.  St.  eral  partners  of  their  power  to  make  the 
X53i  Bowes  v.  Holland,  14  Up.  Can.  purchase  elsewhere,  it  does  not  come 
(C^  B.)  316;  Hutchinson  v,  Bowes,  15  within  the  prohibition  of  the  statute. 
Up.  Can.  (Q^i  B.)  1^6;  Davis  v.  Bowes,  Metropolitan  Nat.  Bank  v.  Sirret,  97 
15  Up.  Can.  (QL  6.)  280;  Whittemore  N.  Y.  320;  s.  c,  15  Abb.  N.  Cas.  318. 
V.  Macdonell,  6  Up.  Can.  (C.  P.)  547.  A  special  partner  can  be  a  purchaser 

This  is  the  case  although  such  inter-  on   his  own  account  at  a  sale  by  the 

ference  is  not  apparent  to  the  creditors,  firm  of  goods  pledged  to  it  as  collateral 

Whittemore  v.  Macdonell,  6  Up.  Can.  security,  but  he  could  not  direct  or  aid 

(C.  P.)  547.  in  the  sale.    Lewis  v.  Graham,  4  Abb. 

8.  Ulman  v.  Briggs,  32  La.  An.  657.  (N.  Y.)  Pr.  106. 

4.   Barrows  v.  Downs,  9  R.  I.  446;  Where    money    is    advanced    by    a 

Watts  V.  Taft,  x6  Up.  Can.  (Q^B.)  256.  special  partner  and  invested  in  goods, 

The  declarations  of  a  copartner  that  which  are  sold  and  the  proceeds  in- 

he,  the  special  partner,  is  the  moneyed  vested  in  other  goods,  they  become  the 

man  of  the  firm,  cannot  involve  him.  property  of  the  partnership,  and   the 

McKnight  v,  Ratcliff,  44  Pa.  St.  156.  partnership  is  a  debtor  to  the  special 

Where  it  was  provided  that  death  of  partner  to  the  amount  advanced.  Brad- 

the  special  partner  should  not  dissolve  bury  t^.  Smith,  21  Me.  117. 

the  firm,  a  person  having  an  uncom-  The  Connecticut  statute,  i  8,  provid- 

pleted  contract  with  the  firm,  asked  the  ing  that  all  the  advancements   to  the 

executor  of  the  special  partner  as  to  capital  stock  by  special  partners  shall 

further  execution  of  the  contract,  and  be  In  cash  and  shall  not  be  withdrawn 

was  told  that  they  were  going  on  with  during  the  period  of  the  partnership, 

the  business,  and  desired  the  completion  "nor  shall  any  special  partner,"  etc^ 

of  the  contract,  and  that  he  should  be  "be  considered  a  creditor  in  case  of  die 
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This  prohibition  relates  to  the  special  partner  or  his  represent- 
atives only,*  and  its  violation  renders  the  special  partner  gener- 
ally liable  for  all  debts  of  the  firm  then  owing,*  though  it  does 
not  create  a  liability  for  a  tort  committed  before  the  interfer- 
ence.' Ceasing  to  interfere  does  not  restore  the  protection  of 
the  statute.*  The  special  partner  has  a  right,  unless  restricted 
by  the  articles  of  copartnership,  to  take  an  active  part  in  the 
management  of  the  firm  if  he  is  willing  to  assume  the  general 
liabilities  such  action  imposes,^  and  a  special  partner  is  not 
bound  by  any  acts  of  the  general  partners  not  ratified  by  him, 
unless  such  acts  are  confined  to  the  objects  and  transactions 
in  pursuance  of  the  objects  for  which  the  firm  was  organ- 
ized.® 

7.  Benewal  of  the  Partnership. — Every  renewal  or  continuance 
of  a  limited  partnership  beyond  the  time  originally  fixed  for  its 
duration  must  be  certified,  acknowledged  and  recorded,  and  an 
affidavit  of  a  general  partner  must  be  made  and  filed  and  notice 
given  in  like  manner  as  upon  its  original  formation  ;  and  any  re- 
newal or  continuance  other  or  different  from  this  will  render  it  a 
general  partnership.^ 

insolvency  or  bankruptcy  of  the  part-  If  one  carrying  on  a  limited  partner- 

nership,"  relates  to  the  Uinds  furnished  ship  in  his    individual   name,   borrow 

by  the  special  partner  as  capital  stock,  money,  representing  it  to  be  for  the  use 

and  not  to  independent  debts  contracted  of  the  partnership,  the  dormant  part- 

with  him,  as  an  individual  in  good  faith,  ners  are  liable  without  proof  that  the 

and  in  the  course  of  business.    Clapp  money  went  to  the  use  of  the  partner- 

V,  Lacey,  35  Conn.  463.                      ,  ship.     Otherwise,  if  he  borrow  without 

The  converse  of  this   proposition  is  such     representation.      Etheridge     v. 

not  true.    The  general  partner  cannot  Binney,  9  Pick.  (Mass.)  272. 

deal  with  the  firm;  he  is  like  a  trustee,  A  general  assignment  for  the  benefit 

and  cannot  make  a  secret  profit  out  of  of  creditors,  of  a  limited  partnership, 

his  agency.     Patterson   v.   Holland,  6  executed  and  acknowledged  by  the  resi- 

Grant*s  Ch.  (Up.  Can.)  414.  dent  partner  in  person,  for  himself,  for 

1.  Hayes  v.  Heyer,  35  N.  Y.  326.  the  firm,  and  as  the  attorney  in  fact  of 
It  is  competent  for  a  firm  of  which  the  nonresident  partners,  is  sufficiently 

the    special    partner  is  a  member  to  executed.    Nonresident  members  of  a 

transact  business  with  or  on  account  of  firm  are  not  necessarily  included  in  the 

the  limited  partnership,  or  to  act  as  at-  statutory  requirement  of  a  personal  exe- 

torney,  agent  or  otherwise.     Hayes  v,  cution  and  acknowledgment  by  each  of 

Heyer,  35  N.  Y.  326.  the    assignors.     Darrow    v,    Bruff,  36 

2.  Madison   Co.   Bank  v.  Gould,  5  How.  (N.  Y.)  Pr.  479. 

Hill  (N.  Y.)  309.    See  First  Nat.  Bank  But  secret  restrictions  on  the  rights 

of  Canandaigua  v.  Whitney,  4  Lans.  of  partners  do  not  affect  those  persons 

(N.  Y.)  34;  Farnsworth  t;.  Boardman,  who  deal  with  the  firm  in  ignorance  of 

131  Mass.  115.  them.     United  States  Bank  v.  Pinney, 

8.   McKnight  v.  Ratcliff,  44  Pa.  St.  5  Mason  (U.  S.)  176. 

156.  7.   See  the  Limited  Partnership  acts 

4.   Hutchinson  v.  Bowes,  15  Up.  Can.  of  the  different  States  cited  above. 

(Q;,B.)  156.  The    provision    for    an    affidavit    is 

6.   Hogg  V.  Ellis,  8  How.  (N.  Y.)  Pr.  omitted  in  those  States  in  which  it  is 

473.  not  required  on  the  original  formation, 

6.   See    Pittsburgh    Melting  Co.  v,  and  California,    Connecticut,    Dakota 

Reese,  X 18  Pa.  St.  355;  Appeal  of  Fisher  Territory,     Kentucky,     Massachusetts, 

(Pa.),  14  Atl.  Rep.  225;  Goode  v.  Line-  Mississippi,    Virginia,   West   Virginia 

cum,  2  Miss.  ( I   How.)  281 ;  Holmes  v.  and      Wyoming    Territory     prescribe 

Porter,  39  Me.  157.  no     penalty    for    a    failure    to    con- 
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Strict  compliance  with  these  requirements  is  necessary.*  If 
there  is  an  interval  between  the  expiration  of  the  old  partner- 
ship and  the  renewal,  it  will  be  a  general  partnership  during  such 
interval,  if  any  business  is  transacted  ;  *  but  if  none  is  transacted 
during  such  interval,  if  of  reasonable  duration,  it  will  not  affect 
the  renewed  partnership.* 

If  there  is  any  alteration  on  the  renewal,  it  is  not  the  same 
partnership,  but  a  new,  and,  therefore,  a  general  one.*  No  new 
contribution  by  the  special  partner  is  necessary ;  the  statute  con- 
templates a  continuance  with  the  capital  invested  by  him  at  the 
time  of  the  original  formation,*  but  where  a  special  partnership 
is  continued  or  renewed,  it  must  be  in  the  same  condition,  so  far 
as  the  special  capital  is  concerned,  as  when  it  was  originally 
formed,  and  it  is  the  duty  of  the  general  partner  to  furnish  as 
full  and  accurate  information  in  his  certificate  and  affidavit  upon 
the  renewal  as  upon  the  original  formation.* 

form  to  the   statute.     In  Connecticut  one,  and  consequently  a  general  one. 

the  certificate  must  state  whether  the  And  the  right  of  S  to  hold  the  position 

special  capital  has  been  reduced  or  im-  of  a  special  partner  in  this  partnership 

paired  since  the  last  certificate,  and  if  so,  was  in  no  wise  aided  or  affected  by  the 

to  what    amount,  and    Colorado   and  fact  that  he  was  such  in  the  old  one . 

Louisiana   are  entirely    silent  on  the  Line  weaver  r>.  Slagle,  64  Md.  465;  s.  c, 

subject  of  renewal.  54  Am.  Rep.  775. 

1.  Haddock  v,  Grinnell  Mfg.  Co.,  109  5.  Ropes  v,  Colgate,  17  Abb.  (N.  Y.) 
Pa.  St.  372.  N.  Cas.  136. 

If  the  affidavit  is  made  by  the  special  6.    Haddock  v.  Grinnell    Mfg.  Co., 

partner,  it  will  be  treated  as  mere  sur-  109  Pa.  St.  372. 

plusage    and    disregarded.     Hirsch   v.  The  special  contribution  must  have 

Vanuxem,  15  W.  N.  C.  (Pa.)  467;  Had-  remained   unimpaired,  and  be  in  such 

dock  V,  Grinnell  Mfg.  Co.,  109  Pa.  St.  condition  as  to  be  available  to  creditors. 

372.  An  affidavit  which   stated  that  a  sum 

2.  Grinnell  Mfg.  Co.  v.  Haddock,  16  specified,  and  stated  to  have  been  paid 
W.  N.  C.  (Pa.)  96;  Haddock  v.  Grin-  by  a  special  partner,  in  former  articles  of 
nell,  I  Atl.  Rep.  174;  Andrews  v,  copartnership,  has  been  so  contributed, 
Schott,  10  Pa.  St.  47;  and  see  Hirsch  v,  and  remains  in  the  common  stock, 
Vanuxem,  15  W.N.  C.  (Pa.)  467.  without  stating  in  what  condition    it 

8.    Hirsch  v.  Vanuxem,  15  W.  N.  C.  thus  remains,  was  held  sufficient.   Had* 

(Pa.)  467.  ^See  Andrews  v,  Schott,  10  dock  v.  Grinnell  Mfg.  Co.,  109  Pa.  St. 

Pa.  St.  47.  372. 

4.   Andrews  v.  Schott,  10  Pa.  St.  47.  In  New  Torh  it  was  held  that  if  there 

H,  M  and   S  formed   a  partnership  is  no  evidence  of  the  impairment  of 

under  the  firm  name  of  H,  M  &  Co.,  in  the  special  capital,  affording  ground  for 

which  S  became  a  special  paitner,  con-  anything  but  mere  conjecture  that  such 

tHbuting  $5,000  capital.    On  the  expira-  fact  existed,  the  jury  was  warranted  in 

tion  of  this  partnership,  they  executed  finding    that   the  limited  liability   had 

a  new  certificate,  naming  the  same  per-  been  preserved,  and  that  it  was  a  ques- 

sons  as  special  and  general  partners  as  tion  of  fact  for  the  jury.     Metropolitan 

before,  giving  the  same  firm  name  and  Nat.  Bank  v,  Sirret,  97  N.  Y.  32b;  s.  c, 

specifying  the  same  business  as  in  the  15  Abb.  N.  Cas.  318. 

former  certificate,  but  stating  that  S  In  a  Louisiana  case  it  was  held  that 

had  contributed  $x 0,000  to  the  capital  where  the  partner  in  cotnmendam  con- 

of  the  firm,  it  was  held  that  the  change  tributed  $40,000  to  the  firm^s  funds,  and 

in  the  amount  of  the  capital  to  be  con-  before  expiration  of  the  partnership  the 

tributed   bv  the  special   partner    from  term  was  extended,  the  capital  having 

$5,000  to  |io,ooo    made  this,  in  legal  all  been  lost  except  $7,000  of  the  special 

contemplation,  a  new  partnership  and  partner^s  contribution,  under  the  stat- 

not  a  renewal  or  continuance  of  the  old  ute  limiting  the  liability  of  such  partner 
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8.  Inflolvenoy — i.  Conveyances  Upon  or  in  Contemplation  of. — 
Any  sale,  assignment  or  transfer  of  any  of  the  property  or  effects 
of  a  limited  partnership  made  by  such  partnership  or  any  of  the 
partners  when  insolvent,  or  in  contemplation  of  insolvency,  or 
after  or  in  contemplation  of  the  insolvency  of  any  partner,  with 
intent  to  give  a  preference  to  any  partner,  or  to  any  creditor, 
over  other  creditors  of  such  partnership,  and  any  judgment  con- 
fessed, lien  created,  or  security  given  by  such  partnership  or  by 
such  partners,  under  like  circumstances  and  with  like  intent,  is 
void  as  against  the  creditors  of  such  partnership.* 

This  prohibition  against  transfers  and  the  confession  of  judg- 
ments or  the  creation  of  liens  applies  only  to  preferences  either 
direct  or  indirect,  expressly  and  voluntarily,  and  fraudulently  or 

to  the  sum  which  he  agrees  to  contrib-  and  advanced  them  money  on  ffoods  as 

ute,  he  was  not  liable  to  the  firm  cred-  collateral.    The  bank  was  friendly  to  G, 

itors  for  the  $33,000  deficiency,  the  ex-  the  special  partner,  and  it  had  been  as- 

tension  not  creating  a  new  partnership,  sured  by  him,  as  far  back  as  August,  that 

and  he  had  not,  on  the  renewal,  agreed  he,  G,  would  see  that  the  checks  were 

to  furnish  more  to  make  good  the  loss,  made  good,  and   had   received   further 

Arnold  v,  Danziger,  30  Fed.  Rep.  898.  assurance  from  F,  the  managing  part- 

1.   See  Limited  Partnership  statutes  ner,  tliat  if  the  concern  got  into  trouble 

heretofore  cited;  and  see  Mills  xk  Argall,  the -bank  would  be  protected.    Between 

6  Paige  (N.  Y.)c77;  Innes V.Lansing, 7  December  38th  and  January  30th,  the 

Paiee  (N.  Y.)  583;  Jackson  i;.  Sheldon,  bank  accepted  unsecured  notes  of  the 

9  Abb.  (N.  Y.)  Pr.  127;  Whitewright  v,  general  partners  to  a  large  amount,  in 

Stimpson,     2     Barb.     (N.     Y.)     379;  settlement    of   notes    of    the    limited 

Schwarts  v,  Soutter,   103   N.  Y.   683;  partnership    maturing    between    these 

McArthur  v.  Chase,  13  Gratt.  (Va.)  dates.    On  January  20th  judgment  was 

683.  confessed   by  the  general   partners  in 

The  above  provisions  are  omitted  favor  of  the  bank  and  the  special  part- 
from  the  statutes  of  Colorado,  Connec-  ner,  and  execution  so  levied  on  the  stock 
ticut,  Kansas,  Louisiana,  Maine,  Massa-  in  trade  that  the  bank  got  the  first  lien 
chusetts.  New  Hampshire,  North  Caro-  and  G  the  second;  thus  shutting  out 
Una,  Oregon,  Upper  Canada,  Utah,  unsecured  creditors  of  the  limited  part- 
Vermont,  Virginia,  Washington  Terri-  nership.  The  attorney  of  the  partners, 
tory  and  West  Virginia.  Those  having  both  speciaf  and  general,  was  also  the 
the  provision  are  substantially  alike,  attorney  of  the  bank.  Held^  that  the 
though  some  omit  the  provision  with  bank  had  knowledge  of  the  insolvency 
reference  to  the  insolvency  or  contem-  of  the  limited  partnership,  and  was  a 
plated  insolvencyofthe  partners,  and  the  party  to  the  scheme  to  protect  G  as 
statutes  of  Delaware,  Indiana,  Michi-  against  creditors  of  that  firm,  and  that 

fan,   Mississippi,  Montana    Territory,  the    judgment    confessed    in  its  favor 

Tevada  and  Rhode  Island  prohibit  gen-  was  therefore  void,  under  a  Starr  &  C. 

eral  assignments    by    the  partnership  St.  111.,  c.  48,  ^  22,  forbidding  preference 

only.  by  such  partnerships  in  contemplation 

A    limited    partnership,   practically  of   insolvency.    Corbin    v,    Boies,    34 

insolvent    in    August,    was  dissolvecl  Fed.  Rep.  692. 

October  X7th,  and  notice  was  published        PreBumptlon  of   Intent. — If  the  law 

December  2nd,  in  a  legal  publication  would    presume   the  intent    to  prefer, 

read  chiefly  by  lawyers.    The  remain-  such  intent  need  not  be  proved  as  an 

ing  partners  dissolved    October   19th,  independent  fact;  and  where  the  law 

and  a  notice  of  this  dissolution  was  pub-  imputes  an   intent  from   the  acts  done 

lished  at  the  same  time  as  the  other,  in  by  a  party,  his  testimony  as  to  what  his 

a  paper  of  extensive  circulation.    The  intention  was  in  doing  the  acts  cannot 

business  still  went  on,  however,  and  the  be   received   in  evidence.     Lineweaver 

defendant  bank  cashed  the  firm's  checks,  v.  Slagle,  64  Md.  465;  s.  c,   54  Am. 

although  their  account  was  overdrawn.  Rep.  775. 
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coUusively  made,^  and  creditors  only  can  take  advantage  of  the 
invalidity  of  such  transfers  *  Such  a  transfer  may  be  void  as  to 
a  creditor,  even  though  it  might  be  valid  as  between  assignor  and 
assignee,  or  had  the  partnership  been  a  general  one.'  It  is  a 
question  for  the  jury  whether  or  not  the  transaction  was  in  good 
faith.*  This  prohibition  against  transfers  does  not  apply  to  as- 
signments made  by  the  special  partner  of  separate  property 
which  is  in  no  way  connected  with  the  partnership.* 

Insolvency,  as  used  in  this  connection,  and  inability  to  pay  are 
synonymous ;  though  an  ability  to  pay  at  all  times  and  under  all 
circumstances  is  not  required.  If  the  property  is  in  such  a  situa- 
tion  that  all  the  debts  may  be  collected  out  of  it  by  legal  process, 
the  firm  is  not  insolvent.* 

1.   Van  Alstyne  v.  Cook,  25  N.  Y.  assumed,  it  was  not  against  the  prohi- 

489;   Artisans*  Bank  v.  Tread  well,  34  bition  of  transfers  when  insolvent,  and 

Barb.   (N.  Y.)  553;   Pusey  v.  Dusen-  though  void   as    against    the   firm  as 

bury,  75  Pa.  St.  437.  a  wiSidrawal,  it  was  valid  against  the 

Where,  while  the  firm  is  still  solvent,  general  partners.    Coffin's  Appeal,  106 

the  general  partners  sell  all  the  firm's  Pa.  St.  280. 

effects  and  business  to  the  special  part-  2.   Durant  v.  Abendroth,  97  N.  Y. 

ner,  who  assumes  all  the  debts  except  132. 

the  one  in  suit,  and  the  general  4>art-  A  judgment  confessed  by  the  general 
ners  thereupon  become  insolvent,  the  partner  in  favor  of  the  special  partner 
sale  having  probably  been  made  in  con-  as  security  for  his  contribution,  cannot 
templation  of  their  insolvency,  and  to  be  questioned  by  the  individual  credit- 
avoid  the  payment  of  the  debt  in  suit,  ors  of  the  general  partner  as  being  void, 
although  the  special  partner  becomes  for  the  statute  does  not  refer  to  them, 
liable  as  a  general  partner  for  interfer-  Purdy  v.  Lacock,  6  Pa.  St.  490. 
ence,  as  the  assignment  was  not  made  8.  Durant  v,  Abendroth,  97  N.  Y. 
in  contemplation  of  the  insolvency  of  132;  Mills  v.  Argall,  6  Paige  (N.  Y.) 
the  firm,  or  with  intent  to  give  pref-  577;  Bowen  v.  Argall,  24  Wend.  (N. 
erence  to  any  creditor,   it  was   not  a 


577;   Ko 
Y.)  496. 


violation  of  the  prohibition  of  the  stat-        4.   Metropolitan  Nat.  Bank  v,  ^irret, 
ute.     First  Nat.  Bank  of  Canandaigua    97  N.  Y. 
V.  Whitney,  4  Lans.  (N.  Y.)  34.  Cfas.  318. 


ute.     First  Nat  Bank  of  Canandaigua    97  N.  Y.  330;  s.  c,  15  Abb.  (N.  Y.)  N. 

-  Y.)34-  Ca 

The  provisions  of  the  N.  Y.  statute,        6.   See  Fanshawe  v.  Lane,  16  Abb. 


declaring  transfers  of  partnership  prop-  (N.  Y.)  Pr.  71;  George  v.  Grant,  20 

erty  void  as  against  creditors,  does  not  Ilun  (N.  Y.)  372;  s.  c,  on  appeal,  28 

avoid  a  mortgage  given,  when  the  firm  Hun  (N.  Y.)  69;  97  N.  Y.  262, 

is  insolvent,  by  a  special  partner  to  se-  6.   Walkenshaw  v.  Perzel,  32    How. 

cure  a  loan  made  to  him  in  good  faith  (N.  Y.)   Pr.  233;  s.  c,  4  Rob.  (N.  Y.) 

by  the  lender,  and  in  ignorance  of  the  426;    McArthur    v.    Chase,   13   Gratt. 

fact  of  insolvency,  for  the  purpose  of  (Va.)  683. 

paying  individual  debts,  although  the  To    hold   that  open    and    notorious 

purpose  is  known  to   the  lender,  and  bankruptcy  is  the  only  test  of  insolvency 

although  among  the  debts  is  one  to  a  firm  would  defeat  the  act;  and,  on  the  other 

of  which  he  is  a  member.    And  even  hand,  it  would  be  harsh  and  discourag- 

if  the  mortgage  is  given  in  part  to  secure  ing  to  such  partnerships  if  the  prohibi- 

an  existing  indebtedness,   it  is  for  this  tion  applied  on  the  failure  to  meet  an 

reason  void  pro  tanto  only.    George  v.  engagement  in  the  ordinary  course  of 

Grant,  97  N.  Y.  262.  business.      McArthur     v.    Chase,     13 

Where  the  special  partner  borrowed  Gratt.  (Va.)  683. 

his  special  contribution  and  the  general  If  the    special    partner    influence   a 

partners  assumed   the  debt  and  gave  general   partner  to  leave  the  country, 

judgment  notes  therefor,  and  the  cred-  which  is  an  act  of  bankruptcy,  it  cannot 

itor  took  judgment  and   levied  on  the  be  considered   as  such   an  act  by  the 

firm's  property,  it  was  held  that,  as  the  former,  any  more  than  it  would  be  in  a 

firm  was   solvent  when   the  debt  was  stranger  who  uses  his  influence  to  pro- 
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The  statutes  of  raost  of  the  States  provide  that  any  special 
partner  who  violates  or  concurs  in  or  assents  to  the  violation  of 
these  provisions  shall  be  liable  as  a  general  partner,^  ^but  that  is 
not  the  case  if  he  does  not  participate  in  such  violation  ;*  and  this 
provision  applies  only  to  existing  partnerships,  and  has  no  ap- 
plication to  transfers  made  after  the  dissolution  of  the  firm.* 

2.  Rights  in  Case  of, — The  insolvency  of  a  limited  partnership, 
so  far  as  the  action  of  any  of  the  partners  is  concerned,  converts 
its  assets  into  a  trust  fund  for  equal  distribution  among  the 
creditors.*  A  general  creditor,  however,  instead  of  seeking  the 
intervention  of  equity,  may  obtain  judgment  and  issue  execution, 
if  he  can,  by  superior  diligence,  and  thus  obtain  a  preference.* 

This  trust  is  held  to  commence  at  the  moment  of  insolvency  ;• 
but  this  is  the  case  only  as  against  the  partners  themselves.  As 
against  creditors  and  other  persons  pursuing  their  legal  remedies, 

cure    a    withdrawal.     In  re  Terry,  5  firm   in  payment,  all  of  them  knowing 

Biss.  (U.  S.)  no.  that  the  failure  of  the  new  firm  was  in- 

1.  See  statutes  above  cited.  evitable,  and  it  afterwards  assigned  for 
This  was  held  to  be  the  law  in  Vir-  the  benefit  of  creditors,  preferring  the 

ginla    even    though    that    State    has  debt  due  the  special  partner,  the  sale 

made  no   statutory  provision   on    the  and   credit  having  been  given  in  order 

subject.     McArthur  v.  Chase,  13  Gratt.  to  postpone  the  failure  until  the  debts 

(Va.)    683,    and    see     Famsworth     v.  of  the  old  firm  were  paid,  it  was  held^ 

Boardman,  131  Mass.  115.  that  this  was  not  the  kind  of  fraud  which 

Where  a  conveyance  was  made  bj'  would    vitiate   the  assignment,  as   the 

the  general  partners  of  a  house  and  lot  creditors    of  the  old   firm   only    could 

belonging  to  the  firm,  to  another  firm  object.    Mattison   v,  Demarest,  4  Rob. 

of  which  the    special   partner   was  a  (N.  Y.)  161. 

member,   five  days  before  insolvency,  4.   Innes  v.  Lansing,  7  Paige  (N.  Y.) 

for  a  consideration  consisting  in  part  of  583;  Batchelder  v,  Altheimer,   10  Mo. 

prior  loans,  if  the  special  partner  knew  App.    181;     McArthur    v.   Chase,    13 

of,  or  could  with  reasonable  diligence  Gratt.  (Va.)  683. 

have  discovered   the  condition   of  the  6.   Innes  v.  Lansing,  7  Paige  (N.  Y.) 

firm,  and  as  it  was  made  to  the  special  583;  Greene  v,  Breck,  32  Barb.  (N.  Y.) 

partner  himself  and  others,  it  will  be  73;    Artisans'  Bank  v.  Treadwell,  34, 

presumed  to  have  been  made  to  prefer  a  Barb.   (N.   Y.)   553;   Van   Alstyne   v. 

creditor  and  to  have  been  made  with  his  Cook,  25  (N.    Y.)  489;  La  Chiaise  v. 

concurrence.    Lineweaver  v.  Slagle,  64  Lord,   10  How.  (N.  Y.)  Pr.  461;  La^- 

Md.  465.  chaise  v,  Marks,  4£.  D.  Smith  (N.  Y.) 

2.  Bowen  v.  Argall,  34  Wend.  (N.  610;  Baltchelder  v,  Altheimer,  10  Mo. 
Y.)  4,96.  App.  181. 

Where  the  general  partners  paid  to  The  contrary  was  held  in  Green  v, 

the  special  partner  a  note  executed  be-  Breck,   10  Abb.  (N.  Y.)   Pr.  42;   and 

fore  the  partnership  was  formed  and  Jackson  v.  Sheldon,  9  Abb.  (N.  Y.)  Pr. 

secured  by  a  mortgage,  the  court  said  127;  but  these  decisions  seem  to  have 

that  it  was  extremely  doubtful  whether  been   based   on  collusion   between  the 

the  transaction  was  in  any  way  affected  judgment  creditors  and  the  partners, 

by  the  statute.   Lineweaver  v.  Slagle,  64  6.  Jackson    v,  Sheldon,  9  Abb.   (N. 

Md.  465;  2  Atl.  Rep.  693.  Y.)  Pr.  127;  Whitewright  v.  Stimson, 

8.   Lachaise  v.  Marks,  4  E.  D.  Smith  2  Barb.  (N.  Y.)  379;    Hayes  v,  Heyer, 

(N.  Y.)  610;  Pusey  v.  Dusenbury,  75  3  Sandf.  (N.  Y.)  293. 

Pa.  St.  437.  The  property  after  insolvency  is  a 

Where  a  limited  partnership  was  dis-  trust,  and  the  delay  of  the  partners  to 

solved  and  the  general  partners  bought  place  it  in  the  hands  of  an  assignee  for 

out  the  interest  of  the  special  partner  ratable  distribution  justifies  the  appoint- 

and  formed  a  new  general  partnership,  ment  of  a  receiver.    Innes  v,  Lansing, 

giving  him  the  acceptances  of  the  new  7  Paige  (N.  Y.^  583. 
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it  arises  only  when  the  assets  pass  into  the  control  of  a  court  of 
equity  by  the  appointment  of  a  receiver  or  otherwise.* 

Any  partner  has  the  right,  in  case  of  insolvency,  to  apply  to  a 
court  of  equity  to  take  charge  of  and  wind  up  the  concern,  and 
distribute  the  assets  as  a  trust  fund  ;  *  and  if  the  partners  neglect 
to  place  them  in  the  hands  of  a  trustee  for  immediate  ratable 
distribution,  any  general  creditor  may  make  a  like  application, 
but  the  bill  must  allege  insolvency  and  ask  for  a  receiver,  and 
should  be  brought  in  behalf  of  himself  and  of  all  other  credit- 
ors.* A  judgment  creditor  has  the  same  rights.*  It  is  not  neces- 
sary to  the  right  of  the  creditor  to  make  the  application  that 
there  should  have  been  an  abuse  of  the  assets  by  the  partners ;  * 
but  the  clearest  evidence  of  insolvency  is  required.* 

The  general  partners  only  can  make  an  assignment  for  the 
benefit  of  creditors  ;  ^  but  the  question  as  to  whether  or  not  they 

1.  Van  Alstyne  v.  Cook,  25  N.  Y.  Stimson,  2  Barb.  (N.  Y.)  379;  Levy  r. 
489;  Artisans'  Bank  v,  Treadwell,  34  Ley,  9  Abb.  (N.  Y.)  Pr.  89;  Greene  v. 
Barb.  (N.  Y.)  553;  and  see  Batcheldor,  Breck.  32  Barb.  (N.  Y.)  73;  Artisans* 
V,  Altheimer,  lo  Mo.  App.  181.  Bank    v,  Treadwell,  34  Barb.  (N.  Y.) 

2.  See  Bell  v.  Merrifield,  28  Hun  553;  Jackson  v.  Sheldon, 9  Abb.  (N.Y.) 
(N.  Y.)  219;  Van  Alstyne  v.  Cook,  25  Fr.  127;  Van  Alstyne  z».  Cook,  25  (N.Y.) 
N.  Y.  489;  Hogg  V.  Ellis,  8  How.  (N.  489;  Walkenshaw  v.  Perzel,  32  How. 
Y.)  Pr.  473;  Snyder  v,  Lcland,  127  (N.  Y.)  Pr.  233;  s.  c,  4  Rob.  (N.  Y.) 
Mass.  291;  Walkenshaw  v.  Perzel,  426;  Whitcomb  v.  Fowle,  7  Abb.  (N. 
32  How.  (N.  Y.)  Pr.  233;  6.  c,  4  Rob.  Y.)  N.  Cas.  295;  s.  c,  56  How.  (N.  Y.) 
(N..Y.)  426.  Pr.  365;  Kerr  v.  Blodgett,  48  N.  Y.  62; 

Danger  of  insolvency  from  the  con-  Batchelder  v.  Altheimer,  10  Mo.  App. 

duct  of  the  general   partner  in  wind-  181;  and  see  Conro  v.  Port  Henry  Iron 

ing  up  might  be  sufficient  ground  on  Co.,  12  Barb.  (N.  Y.)  27;   Groshon  v, 

which  to  apply  for  a  receiver,  but  mere  Lyon,  16  Barb.  (N.  Y.)  461;  Galwey  v, 

danger  of  loss  not  affecting  the  special  U.  S.  S.  Sugar  Ref.  Co.,  36  Barb.  (N. 

partner,  would  not  be.     Snyder  v.  Le-  Y.)  256. 

land,  127  Mass.  291.  The  special  partners  as  well  as  the 

The   fact  that  a  creditor  is  about  to  general  ones  must  be  made  defendants, 

obtain  a  judgment  and  issue  execution  though     an     injunction   and   receiver 

is  not  sufficient  to  justify  the  appoint-  already  granted  will  not  be  set  aside  for 

ment  of.  a  receiver.    Beebe  v.  Boswell,  want  of  such  party,  the  property  not 

Com.  Pleas   Phila.;  cited  2  Brightly s'  being  in  his  custody  or  control.   Schul- 

Purd.  Sts.  1872,  p.  938,  note  (a).  ten  v.  Lord,  4  E.  D.  Smith  (N.  Y.)  206. 

Where  there  has  been  a  dissolution  A   receiver   will   not  be  granted  on 

by  death  of  a  special  partner,  and  the  application  of  a  general   creditor,  and 

surviving  partner  is  engaged  in  winding  the  funds  tied  up,  if  the  partners  deny 

up,  he  is  acting  as  trustee,  and  will  not  liability.     Lachaise  v.   Marks,   4  E.  D. 

be  disturbed  at  the  suit  of  the  executor  Smith  (N.  Y.)  610;  s.  c,  LaChiaise  v. 

by  the  appointment  of  a  new  trustee  or  Lord,  10  How.  (N.  Y.)  Pr.  461. 

a  receiver,  unless  there  is  clear  evidence  4.  McArthur    v.    Chase,    13    Gratt. 

of  insolvency.     Walkenshaw  v,  Perzel,  (Va.)  683. 

32  How.  (N.  Y.)  Pr.  233;  s.  c,  4  Rob.  5.  Whitewright  v.  Stimson,  2  Barb. 

(N.  Y.)  426.  (N.  Y.)    379;    Levy  v.  Ley,  6  Abb. 

It  is  not  the  duty  of  the  special  part-  (N.  Y.)    jPr.    89;   and    see  "  Beebe    v. 

ner  to  collect  or  care  for  the  assets  of  Boswell,  Com.  Pleas  Phila.,  2  Bright. 

the  firm  after  failure.     Singer  v.  Kelly,  Purd.  Sts.  1872,  p.  938,  note  (a). 

44  Pa.  St.  X45.  6.  Walkenshaw  v,   Perzel,  32  How. 

S.  Innes  v.  Lansing,  7  Paige  (N.  Y.)  (N.  Y.)  Pr.  233;  s.  c,  4   Rob.  (N.  Y'.) 

583;  LaChiaisev.  Lord,  10  How. (N.Y.)  426. 

Pr.  461 ;   Lachaise  v.   Marks,  4  E.  D.  7.  Robinson    v,   Mcintosh,   3  E.  D. 

Smith    (N.  Y.)    610;    Whitewright   r.  Smith  (N.Y.)  221;  Jackson   v.  Shel- 
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may  do  so  without  the  consent  or  concurrence  of  the  special 
partner  is  an  undecided  one.*  The  fact  that  the  special  partner 
has  become  a  general  one  by  failure  to  contribute  his  special 
capital  or  otherwise  does  not  alter  the  case,  as  he  is  still  under 
the  disabilities,  though  without  the  immunities  of  a  special  part- 
ner* 

It  would  seem  that  the  rights  and  powers  of  an  assignee  of  a 
limited  partnership  are  the  same  as  those  of  the  assignee  of  a 
general  partnership,  unless  the  partnership  is  insolvent  or  contem- 
plating insolvency.* 

don,  9  Abb.  (N.  Y.)  Pr.   127;   and  see  vidual  property  of  the  general  partner,. 

Mills  v.  Argall,  6  Paige  (N.   Y.)  577;  but  does  not  include  the  firm  of  which 

Bowen  v.  Argall,  24  Wend.  (N.  Y.)  496;  he  was  a  member.    See  also  Wilkins  v^ 

Hayes  V,  Heyer,  3  Sandf.  (N.  Y.)  284;  Davis,  2  Low.  (U.  S.)  511;  s. c,  15  Nat^ 

Hayes  v.  He^er,  4  Sandf.  (N.  Y.)  Ch.  Bankr.  Reg.  60. 

485.  2.  Robinson    v.  Mcintosh,  3  £.   D. 

1.  In  Robinson  v.  Mcintosh,  3  E.  D.  Smith  (N.  Y.)  221. 
Smith  (N.  Y.),  it  was  directly  held  that  8.  Bates  Lim.  Part.,  ^  167. 
an  assignment  for  the  benefit  of  credit-  An  assignee  for  the  benefit  of  credit- 
ors  could  be  made  by  the  general  part-  ors  can  maintain  an  action  in  equity 
ners  without  the  consent  of  the  special  to  compel  a  special  partner  to  pay  into 
partner;  but  the  cases  of  Schulten  v.  the  estate  the  amount  of  his  special 
Lord,  4  E.  D.  Smith  (N.  Y.)  206,  and  contribution,  even  though  he  is  gen- 
Mills  V.  Argall,  6  Paige  (N.  Y.)  577,  erally  liable  for  failure  to  pay  it  in 
express  a  doubt  as  to  their  right  or  at  the  time  of  the  formation,  and  even 
power  to  do  so;  and  in  Walkenshaw  v,  though  the  general  partners  might  be 
Perzel,  32  How.  (N.  Y.)  Pr.  233;  s.  c,  estopped  from  claiming  it  by  being  a 
4  Rob.  (N.  Y.)  426,  it  is  held  that  any  party  to  the  fraud.  Robinson  v.  Mcln- 
action  on  the  part  of  a  creditor  to  wind  tosh,  3  E.  D.  Smith  (N.  Y.)  221. 
up  the  concern  should  join  the  special  A  special  partner  liable  as  a  general 
partner,  as  he  has  a  right  to  be  heard  one  for  failure  to  publish  a  renewal, 
on  the  question  of  breaking  up  the  part-  may  be  included  in  insolvency  proceed - 
nership.  See  also  Durant  v.  Abendroth,  ings  as  a  general  partner.  Lancaster  v, 
97  N,  Y.  132.  Choate,  $  Allen  (Mass.)  530. 

In  Jackson  v,  Sheldon,  9  Abb.  (N.  In  Buflit  v.  M.  E.  Church,  26  Pa.  St. 
Y.)  Pr.  127,  it  is  held  that  when  a  lim-  108,  it  is  held  that  the  assignee  of  an 
ited  partnership  becomes  insolvent,  it  is  insolvent  limited  partnership,  repre- 
the  immediate  duty  of  the  general  part-  sents  the  debtor  only,  and  not  the  cred- 
ners  to  make  an  assignment  for  the  itors,  and  that  he  could  not  maintain  an 
benefit  of  creditors,  thus  implying  that  action  to  recover  claims  conveyed  to 
the  general  partners  only  can  do  so;  pay  the  private  debt  of  one  of  the  part- 
and  in  Bowen  v.  Argall,  24  Wend.  (N.  ners.  Though  in  Prudy  v.  Powers,  6 
Y.)  496,  an  assignment  was  made  by  Pa.  St.  492, , the  court  A«/</ that  the  firm 
the  general  partner  only,  and  no  objec-  could  recover  its  assets  from  the  cred- 
tion  was  made  to  the  failure  of  the  iter  of  one  of  the  partners, 
special  partner  to  join  in  it;  and  in  If  a  payment  to  a  creditor  of  one  of 
Hayes  v.  Heyer,  3  Sandf.  (N.  Y.)  284;  the  partners  was  made  in  money  be- 
Hayes  v.  Heyer,  4  Sandf.  (N.  Y.)  Ch.  longing  to  tlie  firm  it  cannot  usually  be 
485,  and  Darrow  v.  Bruff,  36  How.  (N.  recovered,  and  there  appear  to  be  cases 
Y.)  Pr.,  the  question  was  mentioned  in  which  a  creditor  who  receives  prop- 
but  passed  without  decision.  erty  other  than   money,  can  retain  it. 

In  Merrill  v,  Wilson,  29  Me.  58;  Mit-  Locke  v.  Lewis,  124  ^las8.  i. 

tingv.  Ashcroft,ioi  Mass.  300,  and  Law-  An  injunction  will  be  granted  at  the 

rence  v.  Batcheller,i3i  Mass.  504,  it  was  suit  of  a  creditor  against  a  judgment 

held  that  an  assignment  by  or  insolvency  confessed   by  the  firm  when  the  firm 

proceedings  instituted   by  or  against  a  had  assumed  the  debt  of  the    special 

single    general    partner,    without    any  partner.    Coffin's  Appeal,  xo6  Pa.  St. 

mention  being  made  of  the  special  part-  280;  Cofiin  v,    Gruber,   14  W.  N.  C. 

ner,  transfers  and  affects  only  the  indi-  .(P^O  I40> 
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3.  The  Special  Partner  as  a  Creditor, — In  case  of  the  insolvency 
or  bankruptcy  of  a  limited  partnership,  a  special  partner  is  not 
permitted  to  make  any  claim  as  a  creditor  until  the  claims  of  all 
the  other  creditors  of  the  partnership  are  satisfied.* 

The  word  "insolvency"  as  used  in  this  connection  would  seem 
to  indicate  a  declared  insolvency  and  a  winding  up  of  the  affairs 
of  the  firm,*  and  the  statute  applies  only  to  such  claims  as  are 
due  to  the  special  partner  personally,  and  not  to  such  as  are  due 
to  a  corporation  in  which  he  is  a  stockholder,'  or  to  a  firm  in 
which  he  is  a  partner;*  neither  does  it  apply  to  claims  due  few- 
payments  made  by  him  after  dissolution,**  nor  to  individual  mat- 
ters between  the  general  and  special  partners  arising  out  of  mat- 
ters entirely  disconnected  with  the  partnership.®  As  to  loans  and 
advances,  where  no  contrary  provision  is  made  by  statute,  the 
general,  though  not  the  universal,  rule  is  that  they  are  postponed 
to  the  claims  of  the  creditors  of  the  firm.^ 

The  protection  of  the  statute  can  be  claimed  only  by  the 
creditors  or  persons  representing  or  claiming  under  them,®  and  if 

1.  See  Limited  Partnership  statutes  Y.)  394;  Hayes  v.  Hejrer,  35  N.  Y.  326; 
before  cited,  and  see  White  v.  Hackett,  Mc Arthur  v.  Chase,  13  Gratt.  (Va.) 
20  N.  Y.  178;  Fanshawe  v.  Lane,  16    683. 

Abb.  (N.  Y.)   Pr.  71;   Van  Alstyne  v,  6.  Hayes  v,  Heyer,  35  N,  Y.  336;  and 

Cook,  25  N.  Y.  489;   Singer  v.  Kelly,  see  Durant  v.  Abendroth,  97  N.  Y.  132. 

AA  Pa.  St.  145;  JafFe  v.  Krum,  88  Mo.  In  re  TerTy%  5  Biss.  (U.  S.)  no. 

069;    Durant  v.  Abendroth,  97  N.  Y.  6.  Battaille    v.    Battaille,  6  La.  An. 

132;  Hayes  v,   Heyer,    35  N.  Y.  326;  682. 

Ward  V,  Newell,  42  Barb.  (N.  Y.)  482;  7.  Mills  v.  Argall,  6  Paige  (N.  Y.) 

:8.c.,  28  How.  (N.  Y.)  Pr.  102.  «;77;  While  v,  Hackett,  20  N.  Y.  178; 

New   York,    Minnesota,     Michigan,  Ward  v,  Newell,  42  Barb.  (N.  Y.)  482; 

California,      Dakota     Territory     and  s.  c,  28  How.  (N.  Y.)  Pr.  102;  Hayes  v. 

Wyoming  Territory,  permit  the  special  Hyer,  35  N.  Y.  326;   Durant  v.  Aben- 

partner  to    loan   money,   and  advance  droth,  97  N.  Y.   132;  Dunning's  Ap- 

and  pay   money  for    the   partnership,  peal,  44    Pa.    St.    150;    Mc  Arthur    77. 

and  take  and  hold  the  notes,  drafts,  ac-  Chase,  13  Gratt.  (Pa.)  683;  Bowes    v, 

ceptances,  and  bonds  of  the  partnership  Holland,  14  Up.  Can.  (C^  B.)  316. 

as  security  for  repayment,  and  may  use  The  intent  of  the  statute  was  to  place 

and  lend  his  name  and  credit  as  secu-  the  special  partner  in  exactly  the  same 

rity  for  the  business,  and  have  the  same  position  as  a  general  partner,  as  to   all 

remedies   in    these    respects,  as  other  his  claims,  so  that  he  could  not  claim 

creditors.  for  loans,   accommodations,  etc.,  until 

2.  Bates  Lim.  Part.,  §  181.  all  creditors  were  satisfied.    Hayes  -v. 
Proof  that  the  notes  of  the  firm  sued  Bement,  3  Sandf.  (N.  Y.)  394. 

upon  by  the  special  partner  were  long  In  a  Connecticut  case,  on  the  other 

past  due,  and  that  a  jud^ent  on  them  hand,  it  was  said  that  the  New  York 

was  unsatisfied,  was  sufficient  to  pre-  construction  was  inconsistent  with  the 

vent  his  claiming  as  a  creditor.    Ward  interests  of  the  commercial  communit^r, 

V,  Newell,  42  Barb.  (N.  Y.)  482;  s.  c,  as  is  admitted  by  the  amendment  of  the 

28   How.   (N.  Y.)   Pr.  102;  thoueh  in  law  in  1857,  and  its  omission  from  the 

Bowes  V,  Holland,  14  Up.  Can.  (Q^^B.)  Massachusetts    act  of  1835.    Clapp  v» 

136,  it  was  keid  that  the  fact  that  the  Lacy,  35  Conn.  463. 

assets  were  not  sufficient  to  meet  the  8.  See  Brooke  v,  Alexander,  3  W.  N. 

debts  was  a  good  defence  to  an  action  C.  (Pa.)  304. 

by  the  special  partner  against  the  gen-  The  right  to  claim  as  a  creditor  rests 

eral  one.  on  the  fact  of  being  a  special  partner, 

8.  Hayes  v.  Heyer,  35  N.  Y.  326.  and  a   claim    of   the    special   partner 

4.  Hayes   v,  Bement,  3  Sandf.   (N.  against    the    firm's   assignee  in  bank- 
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a  violation  does  not  amount  to  an  interference,  its  only  conse- 
quences are  that  the  attempted  preference  or  equality  is  void.* 

9.  Aotions  By  and  Againrt  Limited  Partnerdiips. — Actions  in  rela- 
tion to  the  partnership  affairs  must  be  brought  and  conducted  by 
and  against  the  general  partners  in  the  same  manner  as  though 
there  were  no  special  partners  *  though  in  a  case  in  which,  by  the 
provisions  of  the  statutes,  the  partnership  is  deemed  a  general 
one,  and  the  special  partners  are  deemed  general,  all  such  special 
partners  may  join  or  be  joined,'  and  if  it  is  desired  to  joined  a 
special  partner  beyond  his  limited  liability  he  must  be  joined,* 
and  an  action  may  be  brought  directly  against  a  special  partner 
to  recover  capital  withdrawn  by  him.* 

The  general  partners  are  liable  to  each  other  and  to  the  special 
partners  for  the  management  of  the  concern,  in  the  same  manner 
as  in  general  partnerships.*  And  the  partners  may  maintain 
suits  against  each  in  matters  disconnected  with  the  partnership, 
the  same  as  in  general  partnerships,  without  waiting  for  the  final 
liquidation  of  the  partnership  concerns.''    The  validity  of  a  limit- 

ruptcjr  will  be  disallowed,  if,  by  reason  2377;  and  see  Artisans'  Bank  v.  Tread- 

of  a  defect  in  publication,  the  limited  well,  34  Barb.  (N.  Y.)  553;  Schultenv. 

partnership  was  never  legally  formed.  Lord,  4  E.  D.  Smith  (N.  Y.)  206. 

In  re  King,  7  Nat.  Bankr.  Reg.  279;  s.  4.  Artisans'  Bank  v.  Treadwell,  34 

c,  5  Ben.  (U.  S.)  453.  Barb.  (N.  Y.)  553;  Schulten  v.  Lord,  4 

1.  Bowen  v,  Argall,  24  Wend.  (N.  E.  D.  Smith  (N.  Y.)  206. 
Y.)  496.  Ifi  after  dissolution,  the  special  part- 
In  Durant  v,  Abendroth,  97  N.  Y.  ners  have  made  themselves  liable  on 
132,  it  was  held  that  permitting  a  notes  by  permitting  their  issue  in  the 
special  partner  to  claim  as  a  creditor  on  old  firm  name,  the  remedy  of  the  hold- 
distribution  in  bankruptcy  is  not  an  ad-  ers  will  be  an  action  against  all  the 
judication  that  he  is  a  special  partner  as  partners  to  charge  them  personally, 
against  a  person  not  a  party  thereto  Haggerty  v,  Taylor,  10  Paige  (N.  x.) 
who  seeks  to  hold  him  generally  for  not  261. 

having  paid  his  capital  in  cash  in  form-  0.  Lachomette  v,  Thomas,  i  La. 
ing  the  partnership.  An.  120;  and  see  Pierce  v,  Bryant,  5 
S.  See  Limited  Partnership  statutes  Allen  (Mass.)  91;  De  Lizardi  v.  Gas- 
heretofore  cited.  sett,  i  La.  An.  138;  Marshall  v.  Lam- 
In  Mississippi,  suit  may  be  brought  beth,  7  Rob.  (La.)  471;  Beers  v,  Rey- 
against  all  the  partners  indiscriminately,  nolds,  11  N.  Y.  (i  Kern.)  97. 
and  the  special  partner  may  plead  his  6.  See  Limited  Partnership  statutes 
limited  liability  in  the  District  of  of  the  different  States  heretofore  cited. 
Columbia,  Kentucky,  Missouri  and  7.  Battaille  t;.  Battaille,  6  La.  An. 
Maryland  where  a  judgment  is  ren-  682;  and  see  Ward  v,  Newell,  42  Barb. 
dered  against  general  partners  only.  (N.  Y.)  482;  s.  c,  28  How.  (N.  Y.)  Pr. 
Special  partners  subsequently  found  to  102. 

be  liable  may  be  sued  in  a  new  suit  The  plaintiff,  who  was  a  creditor  of 

8.  See  statutes  Colorado,  %  2525;  Con-  the  firm,  on  its  dissolution,  gave  up  his 

necticut,  §  8;  Delaware,  ^  7;  District  of  notes  and  took  the  individual  notes  of 

Columbia,    ^  513;     Georgia,    §    1933;  two  of  the  partners  for  half  the  amount, 

Illinois,   §   17;  Indiana,  §  6043;  Ken-  with  the  agreement  that  the    amount 

tucky,  $12;  Maine,  4  8;  Michigan,  4  2358;  should    remain    in  a  new    firm    then 

Minnesota,  ^  14;  Missouri,  §3412;  Mon-  formed,  in  which  such  partners  were 

tana  Territory,  ^  952;   Nevada,  ^  478;  the  general  partners,  and  the  plaintiff 

New  Hampshire,  ^  11;  Ohio,  ^  3 161;  was  a  special  partner,  his  share  of  the 

Oregon,  $  o;  Rhode  Island,  §  12;  Vir-  capital  being  the  amount  of  such  debt, 

ginia,  4  12;  Vermont,  (3697;  West  Vir-  The   firm    failed    and    was  dissolved, 

ginia,  $  12;   Washington  Territory,  §  whereupon  it  was  held  that  there  being 

836 


AettonsBy  LIMITED  PARTNERSHIP.  and  Agalnpi^ 

ed  partnership  association  may  be  attacked  in  a  suit  against  its- 
members,*  and  the  statutes  of  a  large  number  of  the  States  pro- 
vide that  any  partner  who  is  guilty  of  any  fraud  in  the  affairs- 
of  the  partnership  shall  be  liable  civilly  to  the  party  injured  to- 
the  extent  of  his  damage,  and  also  liable  to  prosecution  for  a 
misdemeanor  punishable  by  fine  or  imprisonment  in  the  discretion 
of  the  court.* 

I.  Parties  to  Actions. — In  actions  in  which  a  limited  partnership- 
is  claimant,  the  statutory  rule  is  that  all  the  general  partners 
should  be  joined  as  parties  plaintiff,  and  in  States  in  which  a  do- 
mestic partnership  is  permitted  to  sue  in  the  firm  name,  the  same 
rule  should  apply  to  limited  partnerships ; '  but  after  dissolution, 
or  after  the  partnership  has  become  a  general  one,  a  different  rule 
may  exist.*     In  case  of  a  foreign  partnership,  both  general  and 
special  partners  should  be  joined,  the  statute,  as  it  affects  the 
remedy,  having  no  extraterritorial  operation ;  *  and  as  an  altera- 
tion does  not  affect  prior  transactions,  the  general  partners  onl5r 
should  be  joined  in  the  same  manner  as  before  the  alteration.® 
After  the  death  of  a  special  partner,  the  action  is  properly  brought, 
in  the  names  of  the  general  partners  without  designating  them  as 
survivors.''    The  statute  has  no  application  to  an  action  by  one 
partner  for  an  injury  to  his  individuad  interest.® 

In  actions  against  a  limited  partnership,  the  general  rule  that 
general  partners  only  should  be  joined  as  defendants  does  not 
apply  to  suits  brought  for  the  subversion  of  the  partnership,  as 
an  action  for  dissolution  or  a  receiver  in  which  the  special  part- 
ners, having  a  right  to  be  heard,  must  be  joined.®     Neither  does 

no  agreement  to  look  solely  to  the  new  Artisans'  Bank  v,  Treadwell,  34  Barb. 

firm  for  payment  and  no  proof  of  any  (N.  Y.)    553;   Spalding  v.   Black,    23- 

intent  to  deceive  the  public  by  obtain-  Kan.  55;  Perth  Amboy   Mfg.  Co,  t. 

ing  false  credit,  plaintiff  could  sue  on  Condit,  21  N.  J.  L.  (x  Zab.)  659. 

the  notes.     Brown  v.  Davis,  6    Duer  6.   Rosenberg    v.  Block,    50.  N.  Y. 

(N.  Y.)  549.  Super.  Ct.  357. 

In   Robinson  v.  Mcintosh,  x  £.  D.  This  case  is  criticised  in  Bates  Lim. 

Smith  (N.  Y.)  221,  it  was  held  that  a  Part.,  §  190,  on  the  ground  that  such 

court  of  equity  could  compel  the  special  joinder   would    lay    him    open  to  the- 

partner  to  pay  in  his  contribution,  and  charge  of  interference,  and  be  a  species 

that  the  assignee  of  the  firm  for  the  of  holding  him  out  as  a  partner,  ea- 

benefit  of  creditors  could  compel  him  to  peciallv  if  no  mention  is  made  of  his 

pay  his  agreed  share.  limited  liability,  as  none  need  be. 

1.  Perth  Amboy  Mfg.  Co.  v.  Condit,  6.  Perth  Amboy  Mfg.  Co.  w.  Condit, 
21  N.  J.  L.  (1  Zab.)  659.  21  N.  J.  L.  (i  Zab.)  659. 

2.  See  statutes    Alabama,    ^    2082;  7.  Perth  Amboy  Mfg.  Co.  v,  Condit, 
Arkansas,     ^    4367;    Florida,     §     15;  21  N.  J.  L.  (i  Zab.)  659. 

Georgia,  \  1938;  Illinois,  $21;  Iowa,  %  8.  Spalding  v.  Black,  22  Kan.  55.  So 

2165;  Kansas,  §  3364;  Maryland,^  22;  Atf/(tf  in  a  case  in  wiiich  one  partner  sued 

Minnesota,  ^  23;  Nebraska,  §  19;  North  an  officer  for  selling  the  entire  stock  on 

Carolina,  %  3106;   New  Jersey,   ^   19;  execution    on    the  individual  debt  of 

New  York  Penal  Code,  ^  375;   Penn-  his  copartner. 

sylvania,   (  21 ;  s.  c,  1319;  Tennessee,  ^  9.  Schulten  v.  Lord,  4  £.  D.  Smith 

175a;  Wisconsin,  ^  1724;  and  see  Ohio,  (N.  Y.)  206;  Walkenshaw  v.  Perzel,  32 

§  3155,  and  Texas,  3459.  How.  (N.  Y.)  Pr.  2J3;  s.  c,  4  Rob.  (N. 

8.  Bates  Lim.  Part,  \  189.  Y.)  426;  and  see  McArthur  v.  Chase,. 

4.  Bates  Ldm.  Part,  $  189;  and  see  13  Gratt.  (Va.)  683. 
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it  apply  to  an  action  brought  to  set  aside  a  transfer  by  the  special 
to  the  general  partner,*  nor  to  an  action  brought  by  one  partner 
•s^inst  another  when  this  can  be  done ;  *  and  in  actions  where  it 
is  sought  to  hold  the  special  partners  to  a  general  liability  as  well 
as  the  general  partners,  they  must  be  joined  with  them  as  co- 
defendants.* 

2.  Pleadings. — In  making  a  complaint  or  declaration  against  a 
limited  partnership,  in  a  case  where  it  is  sought  to  establish  the 
general  liability  of  the  special  partners,  it  is  not  necessary  to  dis- 
tinguish between  the  general  and  special  partners ;  all  should  be 
charged  as  general  partners.* 

The  defendant  who  claims  the  protection  of  the  statute  as  a 
special  partner  should  set  forth,  in  his  answer,  the  facts  of  the 
limited  partnership.*  Averring  the  fact  in  general  terms,  giving 
the  date  and  place  of  formation  is  sufficient,*  and  while  the  point 
has  not  been  directly  decided,  it  would  appear  from  inference 
that  a  general  denial  would  be  sufficient  to  put  the  special  part- 
nership in  issue,'' 

If  the  special  partner  be  dead,  and  evidence,  and  will   be  struck  out   on 

his  representatives  have  a  right  to  con-  motion.    The  action  should  be  based 

tinue  the  firm,  they  must  be  made  par-  on  charging  him  as  a  dormant  partner, 

ties.  Walkenshaw  v,  Perzel,  32  How.  Stone  v.  De  Puga,4  Sandf.  (N.  Y.)  681. 
(N.  Y.)  Pr.  235.  If.  special  partners  have  so  in  termed- 

As  dormant  partners  need  not  be  died  as  to  have  become  general  part- 
made  parties  defendant,  so  it  is  not  ners,  a  plaintiff,  suing  on  a  note  of  the 
necessary  to  join  the  special  partners  of  firm  against  all  the  partners,  sues  them 
a  foreign  limited  partnership.  Law-  as  general  partners,  independent  of  the 
rence  v.  Batcheller,  131  Mass.  504.  statute,  and  therefore  it  is  not  necessary 

1.  Schulten  v.  Lord,  4  E.  D.  Smith  for  him  to  show  that  the  partnership 
f<N.  Y.)  206.  was  formed  under  the  statute.    Davis 

2.  Bates  Lim.  Part.,  §  103.  See  v.  Bowes,  15  Up.  Can.  {Q^  B.)  280. 
BattaiUe  v.  Battaille,  6  La.  An.  682;  And  the  same  was  held  where  the 
Robinson  r*.  Mcintosh,  3  E.  D.  Smith  special  capital  was  not  properly  paid 
YN.  Y.)  221;  Brown  V.  Davis,  6  Duer  in.  Benedict  v.  Van  Allen,  17  Up. 
(N.  Y.)  549;  Ward  v,  Newell,  42  Barb.  Can.  {^Q^  B.)  234. 

<N.  Y.)  482;  s.  c,  28  How.  (N.  Y.)  Pr.  5.  Stone  v,  De  Puga,  4  Sandf.  (N. 

102.  Y.)  681;  Sharp  v.  Hutchinson,  49  N. 

S.  Artisans'  Bank  v,  Treadwell,  34  Y.  Super.  Ct.  50. 

Barb.  (N.  Y.)  553;  Schulten  v.  Lord,  4  8.  Bausman  v.  Rogers,  2  W,  N.  C. 

E.  D.  Smith  (N.  Y.)  206;  Haggerty  v.  (Pa.)  428. 

Taylor,  10  Paige  (N.  Y.)  261;  and  see  7.  See  Sharp  v.  Hutchinson,  49  N. 

Bausman  v.  Rogers,  2  W.  N.  C.  (Pa.)  Y.   Super.  Ct.  50;    Benedict    v.   Van 

428;  Watts  v.  Taft,  16  Up.  Can.  (Q^.  Allen,  17  Up.  Can.  (Q^  B.)  234. 

B.)  256;  Benedict  v.  Van  Allen,  17  Up.  In  South  Carolina^  it  is  provided  by 

-Can.  (Q.  B.)  234;  Hirsch  t;.Van  Auxem,  statute  (i  186)  that  the  general  issue  is 

15  W.  N.  C.  (Pa.)  467.  sufficient. 

4.  Sharp  v.  Hutchinson,  49  N.  Y.  Where  the  declaration  described  the 
Super.  Ct.  50;  and  see  Madison  Co.  defendant  Donald  Bethune  as  the  gen- 
Bank  V.  Gould,  5  Hill  (N.  Y.)  309;  eral  partner  in  the  firm  of  Donald 
Lawrence  v,  Merrlfield,  42  N.  Y.  Super.  Bethune  &  Co.,  but  without  any  allega- 
Ct.  36;  Bausman  v.  Rogers,  2  W.  N.  C.  tion  that  he  was  sued  as  a  general  part- 
(Pa.)  428;  Watts  v.  Taft,  16  Up.  Can.  nerofa  partnership  composed  of  general 
(Qc  B.)  256;  Hirsch  v.  Van  Auxem,  15  and  special  partners,  it  was  held  that  if 
W.  N.  C.  (Pa.)  467.  there  were  other  general  partners  who 

Averments  in  the  complaint  stating  were  not  joined,  the  defendant  should 

why  the  special  partner  was  liable  as  a  have  pleaded  this  in  abatement,  just  as 

general  one  are  improper  as  pleading  if  it  were  an  ordinary  partnership,  inde- 
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If  the  defendant  pleads  that  he  is  a  special  partner,  a  general 
denial  is  a  sufficient  reply  to  put  in  issue  the  due  formation  of 
the  partnership  or  the  incurring  of  the  debt  while  he  was  a  part* 
ner;  *  but  if  the  fact  of  a  limited  partnership  is  admitted,  and  it 
is  claimed  that  the  protection  of  the  statute  has  been  forfeited,, 
the  facts  should  be  specially  pleaded.* 

3.  Evidence. — Proof  of  a  contract  to  enter  into  a  limited  part- 
nership relation  and  an  actua\  launching  of  the  business,  or  acting 
in  the  relation  of  partners,  is  sufficient  proof  of  a  limited  part- 
nership ;  ^  but  where  all  the  partners  are  plaintiffs,  a  failure  to 
prove  the  averment  of  limited  partnership  is  not  a  variance.* 

Where  a  limited  partnership  is  pleaded  in  defence,  it  is  incum- 
bent upon  the  defendant  pleading  it  to  prove  the  regularity  and 
sufficiency  of  the  proceedings  for  its  formation,  and  the  payment 
of  the  capital  he  has  certified  and  sworn  to,  and  the  burden  is 
then  shifted  to  the  plaintiff  to  prove  acts  by  the  special  partner 
in  violation  of  the  sta-tute.*  And  where  the  partnership  is  or- 
ganized  for  the  purpose  of  carrying  on  any  particular  business^ 
it  is  competent  to  prove  the  usages  and  customs  of  that  busi* 
ness.® 

In  actions  against  foreign  limited  partnerships,  the  foreign  law 
may  be  proved  by  the  testimony  of  an  expert,  or  by  the  produc- 
tion of  printed  copies  of  the  statutes  of  the  foreign  State  pur- 
porting on  their  face  to  have  been  published  by  authority  of 
law.'' 

pendent  of  the  limited  partnership  act.  not  operate  as  rebutting  proof  of  evi- 

Howland   v,  Bethune,  13  Up.  Can.  (Q.  dence  put  in  by  the  plaintiff  to  falsify 

B.)  270.  it.     Madison  Co.  Bank  v.  Gould,  5  Hill 

1.  Bates  Lim.  Part.,  §  201.  (N.  Y.)  309;  Van  Ingen  r  .  Whitman^ 

2.  Bates  Lim.  Part.,  §  201;  and  see  62  N.  Y.  513. 

Sharp  V.  Hutchinson,  49  N.  Y.  Super.  An  unrecorded  certificate  of  a  limited 

Ct.  50;  Benedict  v.  Van  Allen,  17  Up.  partnership  agreement  executed  under 

Can.    (Qi.  B.)  234;  Watts  v.  'taft,   16  the  New  York  laws  has  no  tendency  to 

Up.  Can.  (Of,  B.)  256.  prove  a  general    partnership,   or  any 

8.  Gray  v,  Gibson,  6  Mich.  600.  kind  of  a  partnership  whatsoever,  with- 

4.  Rosenberg    v.    Block,    50    N.  Y.  out  evidence  aliunde.     Gray  v,   Gib- 
Super.  Ct.  357.  son,  6  Mich.  300. 

Publication  maybe  proved  in  many  6.  Lea  v.  Guice,  21   Miss.  (13  Smed. 

of  the  States  by   the  affidavit  of  the  &  M.)  656. 

printer  or  publisher  of  the  newspaper  7.   Barrows  v.  Downs,  9  R.  I.  446. 

in  which  the  publication  was  made.  See  Taylor  v.  Webster,  39  N.  J.  L.  102. 

6.  Madison  County  Bank  v.  Gould,  The    same  rule    applies   to  general 

5  Hill  (N.  Y.)  309;   Patterson  v.  Hoi-  partnerships  and  probably  to  all  other 

land,  7  Grant's  Ch.  (Up.  Can.)   i;  and  matters.     As  applied  to  the  unwritten 

see    Sharp    v,  Hutchinson,    49  N.  Y.  law    and    construction  of  statutes   of 

Super  Ct.  50.  foreign  states,  see  Barkman  v,  Hopkins^ 

In    Hampden    Bank  v.   Morgan,   2  11  Ark.  157;  Dyer  z;.  Smith,  12   Conn.. 

Haz.  Com.  Reg.  57,  it  was  held  that  384;  Hooper    %>,  Moore,   5   Jones   (N. 

the  certificate  duly  filed  and  the  affi-  Car.)  L.  130;  Holman  v,  King,  7  Mete, 

davit  2iT^  prima  facie  evidence  of  pay-  (Mass.)  384;  Barrows  v.  Downs,  9   R* 

ment,  by   the    special    partner,  of  the  I.  446;   Danforth  v,  Reynolds,   i    Vt. 

stipulated  capital.  265. 

The  affidavit  of  the  general  partner.  As  applied  to  statutes  of  a  foreign 

offered  by  the  defendant  as  evidence  of  state,  see  Clanton  v,  Barnes,  50  Ala. 

the  formation  of  the  partnership,  can-  260;  Clarke  v.  Bank  of  Mississippi,   xq 
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4.  The  Verdict  and  Jtidgfnent. — If  the  special  partner's  de- 
fence is  sustained  in  a  suit  against  all  the  partners,  tne  judgment 
should  be  in  his  favor  and  against  the  general  partners.^  A  judg- 
ment against  the  general  partners,  and  the  execution  issued 
thereon,  binds  the  entire  interest  of  all  the  partners,  in  the  same 
way  as  in  actions  against  a  general  partnership;^  but  a  judgment 
against  the  general  partners  does  not  merge  the  liability  of  a 
special  partner  who  is  afterwards  found  to  have  so  violated  the 
statute  as  to  be  a  general  one.^ 

10.  Dissolution. — A  limited  partnership,  like  a  general  one,  may 
be  dissolved  by  the  expiration  of  the  period  limited  for  its  dura- 
tion, by  the  death  of  a  partner,  by  the  bankruptcy  or  declared 
insolvency  of  the  firm,  or  one  of  the  partners ;  the  sale  or  other 
disposition  of  the  interest  of  a  partner;  war,  where  the  partnei 
ship  involves  trading  between  otates  between  which  intercourse 
is  forbidden  ;  and  by  the  completion  of  the  enterprise  for  which 
it  was  formed.^  While  crime,  misconduct,  insanity,  hoplessness 
of  success  and  other  causes  may  be  proper  grounds  for  dissolu- 
tion by  decree  of  a  court  of  equity  on  application.^ 

Ark.  516;  Eagan  v.  ConneUy,  107  111.  ner  being  omitted,  it  is  not  pleaded  in 

i^8;  Kothrock  v.  Perkinson,  61  Ind.  39;  abatement,  such  omitted  partner  can- 

Gleasons  v,  Davis,  9  Iowa  219;  Taylor  not  be  afterwards  sued  on  the  original 

V.  Bank  of  Illinois,  7  T.  B.  Mon.  (Kjr.)  debt.     See  Mason    v,  Eldred,  6  Wall. 

576;  Hueston  v.  Jones,  2  La.  An.  937;  (U.  S.)  231;  s.  c,  7  Am.  Law  Reg.  (U* 

Goodwin    v.    Appleton,  22    Me.   453;  S.)  402;  overruling  Sheehy  v,  Mande- 

Merrifield  v,  Robbins,  8  Gray  (Mass.)  ville,  6  Cranch  (U.  S.)  253. 

150;    Wilt    V.   Cutler,  38    ^lich.    189;  In  a  case  where  an  execution  against 

Emorj  V,  Berry,  28  N.  H.  437;  Larwell  a  firm  was  returned  nulla  bona,  an  ap- 

V.  Hanover  S.  F.  Society,  40  Ohio  St.  plication  was  made  to  the  court,  show- 

274;  Mullen  V.  Morris,  2   Pa.   St.  85;  ing  noncompliance  with  and  breach  of 

E/llis  V.  Wilej,  17  Tex.  134;  Ennis  v.  the  statute  by  the  special  partner,  and 

Smith,  14  How.  (U.  S.)  400;  Pierce  v,  an  auditor  w^as  appointed  to  report  the 

Indseth,  106  U.  S.  546.  fact,  and  on  his  return  execution  against 

Evidence  that  the  volume  of  statutes  the  individuals  was  awarded.     Whitall 

is    regarded    as    authoritative    is    ad-  i'.  Williams,  6  W.N.  C.  (Pa.)  44;  and  see 

mitted  as  proof  of  genuineness.     Glea-  Bement  v.  Philadelphia,  I.  B.  M.  Co.,  5 

sons  V.  Davis,  9   Iowa  219;  Owen  v.  W.  N.  C.  (Pa.)  58;  s.  c,  12  Phila.  (Pa.> 

Boyle,  15  Me.  147;   Hall  v.  Costillo,  jt8  494. 

N.  H.   177;   Hynes  v,  McDermott,  82  4.  Bates    Lim.   Part.,  §     130;    Pars. 

N.  Y.  41;  Am.  Life  Ins.  &  T.  Co.  v.  Part.  (3rd  ed.)  582;  and   sec   Ames  v. 

Rosenagle,   77  Pa.  St.  507;  Spaulding  Downing,  i  Bradf.  (N.  Y.)^2i;  Jacquin 

V.  Vincent,  24  Vt.  501.  v.  Buisson,   ii    How.  (N.  If.)   Pr.  385; 

If  the  volume  of  statutes  purports  to  Wilkins  v,  Davis,  2  Low.  (U.  S.)  511; 

have  been  printed  by  private  enterprise,  s.  c,  15  Nat.  Bankr.  Reg.  60;  Haggerty 

the  rule  is  different.    Phillips  v.  Mur-  v,  Taylor,  10  Paige  (N.  Y.)  261. 
phy,  2  La.  An.  654;   Martin  v.  Payne,  .      If   A  entered   into    a  limited    part- 

II  Tex.  292;  Rape  v.  Heaton,  9  Wis.  328.  nership  with  three  others  for  a  special 

1.  Lawrence  v.  Merrifield,  42  N.  Y.  object,  advancing  all  the  capital,  with 
Super.  Ct  36.  the  accomplishment  of  that  object,  it 

2.  Van  Alstyne  v.  Cook,  25  N.  Y.  ceases  to  be  partnership  property,  and 
jfi9;  Artisans'  Bank  v,  Treadwell,  34  if  then  deposited  with  one  of  the  part- 
Barb.  (N.  Y.)  553.  ners  to  the  use  of  A,  he  may  recover  It 

8.  McArthur    v.    Chase,  13    Gratt.  of  such  partner.     Myers  v,  Winn,  16 

(Va.)  683.  111.  135. 

The  contrary  rule  Is  adopted   as  to  5.  Bates    Lim.  Part.,   §   130;    Pars, 

general  partnerships,  and  if,  one  part-  Part.  (3rd  ed.)  583. 
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In  case  of  dissolution  by  operation  of  law,  no  notice  of  dissolu- 
tion is  necessary ;  *  but  no  dissolution  of  such  a  partnership  by 
act  of  the  parties  shall  take  place  previous  to  the  time  specified 
in  the  certificate  of  its  formation  or  renewal,  until  a  notice  of 
dissolution  shall  have  been  filed  and  recorded  in  the  same  manner 
as  the  original  certificate  and  published  once  a  week  for  a  desig- 
nated number  of  weeks  in  each  county  where  the  partnership  has 
a  place  of  business,  and  in  the  State  paper,*  and  such  dissolution 
by  act  of  the  parties  is  not  complete  until  the  time  for  publica- 
tion has  expired,  and  up  to  that  time  the  special  partner's  capital 
is  liable  for  all  engagements  the  firm  may  make,  and  the  prohibi- 
tion against  alteration,  interference  and  withdrawal  continues.' 
These  requirements  must  be  strictly  complied  with.* 

A  dissolution  by  the  expiration  of  the  time  for  which  the  part- 
i;ership  was  created  is  a  dissolution  by  operation  of  law,  and  no 
notice  is  necessary ;  *  but  if  the  formation  of  the  partnership  was 
so  defective  as  never  to  take  effect,  the  liability  for  the  acts  of 
each  continue,  as  in  other  general  partnerships,  until  proper  no- 
tice to  dealers  and  to  the  public*    And,  in  any  case,  it  would 

1.  Bates  Lim.  Part.,  §  143.  See  In  taken  for  each  of  the  subsequent  publi- 
re  King,  5  Ben.  (U.  S.)  453;  s.  c,  7  cations.  In  re  King,  5  Ben.  (U.  S.) 
Nat.  Bankr.  Reg.  279.  453;  s.  c,  7  Nat.  Bankr.  Reg.  279. 

2.  See  Limited  Partnership  statutes  Nature  of  tbe  Notioo. — ^The  notice 
before  cited.  Haggerty  v.  Ta^^lor,  10  prescribed  is  similar  in  its  nature  to 
Paige  (N.  Y.)  261;  Lachaise  v,  Marks,  that  by  which  the  special  partnership 
4  E.  D.  Smith  (N.  Y.)  610;  Marshall  may  be  created.  The  period  for  which 
v.  Lambeth,  7  Rob.  (La.)  471;  Buckley  the  partnership  was  to  continue  lias 
V.  Marks,  15  Abb.  (N.  Y.)  Pr.  454;  been  made  known  to  the  public  by  the 
Buckley  7^  Lord,  24  How.(N.Y.)Pr.455.  filing  of  the  original  certificates,  and  its 

CaliK>rnia,    Dakota     Territory    arid  publication  in    the  newspapers.     The 

Wyoming  Territory   provide  that  the  notice  thus  given,  the  statute  allows  the 

partnership  is  subject  to  dissolution  the  parties  to  retract  by    another    notice 

same  as  a  general  partnership,  but  that  made  public  in  a  similar  manner;  and 

the  dissolution  is  not  complete  until  the  until   the  provisions  of  the  statute   re- 

iiling,  recording  and  publishing.     Con-  specting  this  second  notice  have  been 

necucut  is  silent  on  the  subject  of  disso-  complied  with,  the  public  are  authorized 

lution,  and  Louisiana  provides  only  that  to  rely  upon  the  terms  of  the  first  no- 

if  the  general  partner  use  his  name,  or  tice.     Beers  v.  Reynolds,  11  N.  Y.  97; 

an  illegal  name,  the  special  partner  may  s.  c,  12  Barb.  (N.  Y .)  288. 

immediately  withdraw  his  capital  and  8.  Beers  v.  Reynolds,  11  N.  Y.  97; 

publish  dissolution.  s.  c,  12  Barb.  288;  Buckley  v,  Bramhall, 

Filing  proof  of  publication  of  the  24  How.  (N.  Y.)  Pr.  455;  Buckley  t. 
notice  of  dissolution  is  not  required;  Marks,  15  Abb.  (N.  Y.)  Pr.  454;  Fan- 
therefore,  where  all  the  steps  for  disso-  shawe  v.  Lane,  16  Abb.  (N.  Y.)  Pr.  71. 
lution,  including  publication,  were  duly  4.  In  re  Terry,  5  Biss.  (U.  S.)  iio- 
made,  the  fact  that  proof  of  the  publi-  6.  Marshall  v,  Lambeth,  7  Rob.  (La.) 
cation  was  not  filed  until  some  time  471 ;  Haggerty  v.  Taylor,  lo  Paige  (N. 
afterwards  does  not  postpone  the  disso-  Y.)  261. 

lution.    Mattison  v,  Demarest,  4  Rob.  Where  the  general  partners  continue 

(N.  Y.)  161.  to  give  notes  m  the  name  of  tiie  firm. 

Under  N.  Y.  Rev.  Stat.  767,  §  24,  re*  after  expiration,  bona  fide  holders  of 

quiring  notice  of  dissolution   of  any  such   notes  cannot  participate  ratably 

limited  partnership  previous  to  the  time  with  creditors  of  the  firm  m  the  assets, 

specified  in  the  certificate  of  its  forma-  nor  can  they  ask  for  a  receiver.     Hag- 

tion  to  be  published  once  in  each  week  gerty  v.  Taylor,  10  Paige  (N.  Y.)  71. 

for  four  weeks,  the  day  of  the  week  which  6.  Haviland  v.  Chace,  39  Barb.  (N. 

is  taken  for  the  first  publication  must  be  Y.)  283. 

840 


^mading  TTp.  LIMITED  PARTNERSHIP.  ^Hading  XFp. 

seem  that,  for  the  protection  of  the  general  partners,  they  should 
see  that  former  dealers  with  the  firm  have  actual  knowledge  of 
its  dissolution,  the  same  as  in  general  partnerships.^  As  the 
special  partner  cannot  prevent  the  general  partners  from  using 
the  same  firm  name,  he  cannot  be  held  liable  for  a  continuance 
of  the  business  by  them  after  dissolution,  even  though  it  was 
done  with  his  knowledge.* 

While  death  operates  to  dissolve  a  limited  partnership,  the 
same  as  a  general  one,*  and  the  death  of  a  special  partner  has  the 
same  effect  as  that  of  a  general  one,*  some  of  the  States  expressly 
provide  that  the  parties  may  agree  in  their  certificate  and  articles 
of  copartnership  that  the  death  of  either  a  general  or  special 
partner  shall  not  effect  a  dissolution;  in  which  case,  with  the  con* 
sent  of  the  representatives  of  the  deceased  partner,  the  business 
may  be  continued  by  the  surviving  general  partners  until  the  ex- 
piration of  the  period  named  in  the  certificate  ;^  and  this  could 
probably  be  done  even  though  there  were  no  such  statutory  pro- 
vision.® In  such  case  some  positive  act  of  assent  on  the  part  of 
the  heirs  or  representatives  is  required,''  though  there  need  not 
be  a  formal  renewal  of  the  partnership.®  There  n'xay  also  be  a 
dissolution  by  abandonment.* 

Any  act  on  the  part  of  the  firm  which  renders  the  special  part 
ner  generally  liable,  he  being  excluded  by  his  contract  from  par- 
ticipation  in  the  management  of  the  concern,  is  a  sufficient  ground 
for  a  decree  of  dissolution  in  equity ;  *®  but  such  dissolution  can 
have  no  effect  in  intervening  contracts  made  while  he  was  gener- 
ally liable." 

Whether  dissolution  by  death  or  bankruptcy  requires  notice  is 
not  certain,  but  it  would  seem  to  be  expedient  to  give  it.** 

11.  Winding  Tip. — After  dissolution,  the  reason  for  prohibiting 
the  special  partner  from  interfering  with  the  partnership  affairs 
no  longer  exists,  and  he  may  take  charge  of  or  assist  in  the  wind- 
ing up  of  the  partnership.**     And  where  the  firm  name  is  the 

1.  See  Ker  v.  People,  no  III.  627;        7.  Walkenshaw  v,  Perzel,  32  How. 
Bates  Lim.  Part.,  §  141.  (N.  Y.)  Pr.  233;  s.  c,  4  Rob.  (N.  Y.) 

2.  Marshall  v.  Lambeth,  7  Rob.  (La.)    426. 

471.  8.  Richter  v.  Poppenhausen,  42   N. 


8.  Ames  v.  Downing,  i  Bradf.  (N.  Y.  373;  s.  c,  9  Abb.  Pr.,  N.  S.  263. 
Y.)  321;  Jacquin  v,  Buisson,  11  How.  See  Jacquln  v,  Buisson,  11  How.  (N. 
<N.  Y.)  Pr.  385;  Mattison  v,  Demarest,    Y.)  Pr.  385. 


4     Rob.   (N.   Y.)    i6i;  Perth   Amboy  9.  Outcalt  v.  Burnet,  1  Handy  (Ohio) 

Mfg.  Co.  V,  Condit,2i  N.J.  L.  (i  Zab.)  404.    But  see  In  re  Terry,  5  Biss.  (U. 

659.  S.)  no. 

4.  Ames  v.  Downing,  i  Bradf.  (N.  10.  Patterson  v,  Holland,  7  Grant's 
Y.)  321.  But  see  Perth  Amboy  Mfg.  Ch.  (Up.  Can.)  i;  Tournade  v,  Haga- 
Co.  V.  Condit,  21  N.J.  L.  (i  Zab.)  659.  dorn,  5  N.  Y.  Supr.  Ct.  288;  Tournade 

5.  See   Limited  Partnership  statutes  v.  Methfisel,  3  Hun  (N.  Y.)  144. 

jn.,  4§  13,  14;  Pa.  §  28;  Fla.,  4  20.        ,  11.  Tournade  v,    Methfisel,   3    Hun 

6.  Walkenshaw  v,  Perzel,  32  How.  (N.  Y.)  144;  Tournade  v.  Hagadorn, 
(N.  Y.)  Pr.  233;  s.  c,  4  Rob.  (N.   Y.)  5  N.  Y.  Supr.  Ct.  288. 

426;  Richter  v,   Poppenhausen,  42   N.  12.  Pars,  Part.  (3rd  ed.)  584. 

Y.  373;  8.  c,  9  Abb.  (N.  Y.)  Pr.,  N.  S.  18.  Wilkins  v.  Davis,  2  Low.  (U.  S.) 

263.  511;  s.  c,  15  Nat.  Bankr.  Reg.  60;  Law 
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same  as  that  of  the  general  partner,  the  firm's  creditors  having 
priority  over  the  individual  ones,  application  should  be  made  to 
the  court  to  wind  up  the  concern.*  Actions  to  collect  assets 
must  be  brought  in  the  firm  name ;  *  but  if  the  general  partner 
is  dead,  the  special  partner  may  sue  in  his  own  name  in  his  capa- 
city as  survivor.^ 

The  rules  of  distribution  of  a^ets  are  the  same  as  in  general 
partnerships,*  except  that  there  must  be  equality  of  distribution 
among  general  creditors.^ 

UNE — (See  Boundaries). — Ordinarily  if  a  boundary  runs  to 
or  by  the  "line  "  of  an  object,  such  as  a  house  or  a  lot  of  land,  the 
exterior  limit  of  the  object  is  intended.  So,  in  common  language, 
if  one  speaks  of  the  "  line  "  or  "  lines  "  of  a  street,  the  exterior 
limits  would  be  understood  and  intended.® 

son  V.   Wilmer,  3    Phila.    (Pa.)    122;  Super.  Ct.  357;  Perth  Amboy  Mfg.  Co. 

Outcalt  V,  Burnet,    i    Handy   (Ohio)  v.  Condit,  21  N.  J.  L.   (i   Zab.)  659; 

404.     See  Singer  v,  Kelly,  44  Pa.  St.  Spalding  v.  Black,  22  Kan.  55.  and  see 

145;  8  c,  4  Phila.  (Pa.)  312.  Bates  Lim.  Part.,  §  173. 

The  special  partner  is  as  much  a  part-  8.  Bates  Lim.  Part.,  f  173.     See  Perth, 

ner  as  the  general  partners,  and  may  Amboy   Mfg.   Co.  v.  Condit,  21  N.  J. 

therefore  sustain  a  bill  for  a  receiver  to  L.  (x  Zab.)  659. 

wind  up  the  partnership  in   a  proper  4.  See  Upson  v,  Arnold,  19  Ga.  190;. 

case,  as  where  the  partners  cannot  agree  First    Nat.    Bank  of   Canandaigua  v. 

on  the  management  of  the  assets.     And  Whitney,  4  Lans.  (N.  Y.)  J4;  Matti- 

the  statute  gives  him  the  right  to  com-  son  v.  Demarest,  4  Rob.  (N.  Y.)  161; 

?el  the  general    partners  to    account.  Bradburv  v.  Smith,  21   Me.  117;  Van. 

logg  V.  Ellis,  8  How.  (N.  Y.)  Pr.  473.  Dike  v.  Kosskam,  67  Pa.  St.  330;  Locke 

But  a  surviving  general  partner  who  v,  Lewis,  124  Mass.  i. 

is  guilty  of  no  misconduct,  engaged  in  6.  See  Innes  v.  Lansing,  7  Paige  (N. 

winding  up  the  affairs  of  the  partner-  Y.)  583;    Batchelder  v,  Altheimer,  10 

ship,  will  not  be  disturbed  on  applica-  Mo.  App.  181 ;  McArthur  v.  Chase,  13. 

tionofthe  executor  of  a  deceased  special  Gratt.  (Va.)  683. 

partner  without  the  clearest  evidence  of  6.  Hamlin    v.    Pairpoint  Mfj?.    Co.^ 

Insolvency.     Walkenshaw    v.    Perzel,  141   Mass.  56.     See  4  Shars.  £  Budd 

32   How.  (N.  Y.)  Pr.  233;  s.  c,  4  Rob.  Real  Prop.  Cas.  379, 380.    "As  the  line 

(N.  Y.)  426.  runs,"  in  a  deed,  held  to  describe  sev- 

And  in  a  case  where  the  special  part-  eral    courses.      Den    v,    Cubberly,    7 

ner  applied  for  a  receiver  on  the  grounds  Halst.  (N.  J.)  308.    "A  crooked  line  is 

that  the  general  partners  would  not  al-  a  line  just  as  much  as  a  straight  one." 

low  him  to  examine  the  books,  that  they  Where  a  testator  devised  his  planta- 

could  not  agree  as  to  the  proper  manner  tion  to  his  two  sons  to  be  divided  be- 

of  winding  up,  and  that  they  were  not  tween  them  by  a  line  beginning  at  a 

using  due  diligence  in  the  collection  of  certain    point    and    running    between 

assets  whereby  loss  would  be  sustained,  two  certain  points,  so  as  to  include  a 

it  was  held  demurrable,  but  that  had  the  given  number  of  acres  in  one  part,  it 

danger  of  loss  been  such  as  to  imperil  the  was  held  that  the  division  line  must  be 

solvency  of  the  firm,  a  receiver  would  straight.    Brown    v.  Brown,  6   Watts 

have  been  appointed.    Snyder  v,  Le-  (Pa.)  54. 

land,  127  Mass.  291.  The  *4ine  of  the  tunnel,"  in  an  act 

1.  Kerr  v.  Blodgett,  48  N.  Y.  62.  rendering  invalid  the  location  bv  third 
Where  the  name  of  the  firm  is  that  of  persons  of  veins  or  londes  on  suclk  line, 

the  general  partner,  the  presumption  is  does    not  mean  the  entire  width  and 

that  a  note  or  other  obligation  In  his  length  of    the   surveyed    tunnel    site, 

name,  is  his  separate  properh^  until  it  is  "The  construction  claimed  is  in  con  • 

proved  to  be  a  firm  debt.    C5liphant  v.  travention  of  this  policy — i.  e.,  against 

Mathews,  16  Barb.  (N.  Y.)  608.  monopoly — nor  can  it  be  justified  by 

2.  See  Rosenberg  v.  Block,  50  N.  Y.  the  language  of  the  section.    Line,  as  a 
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term  of  surveying,  is  that  which  has  Where    the    liability  of  a    railroad 

length  without  breadth,  but  as  used  in  company  for    carrying  diseased  cattle 

this    section,  having   reference  to  the  was  limited  to  the  disease  **communi- 

subject    it  was   intended   to  describe,  cated  to  any  other  animal  or  cattle  in 

we    think    it     designates      a     width  the  neighborhood  or  along  the  line  or 

marked     by    the    exterior     lines    or  such  transportation  or  removal,'*  it  was 

sides    of    tunnel.     A    greater    width  held  that  by  "line"  was  meant  its  right 

than  this  it  cannot  be  fairly  said  to  im-  of  way,  usually  one  hundred  feet  in 

ply."    Comins  Tunnel  &  Mining  Co.  widthi  and  that  by  **along  the  line"  of 

V.  Pell,  4  Colo.   507;  6.  c,  14  Morr.  the  road  was  meant  "in  a  line  with  it  " 

Ming.  Rep.  612.    This  case  was  fol-  "by  the  side  of  it,"  "near  to  it."    Coyle 

lowed  in  Hope  Mining  Co.  v.  Brown,  v.  The  C.  &  A.  R.  Co.,  27  Mo.  App.. 

19  Pac.  Rep.  218  (Mont).  584. 

Where  persons   "resident  upon  the  Where   the   legislature   leased   to  a 

Hne  of*  a  canal,  were  allowed  by  stat-  company  the  "river  line  of  navigation,"' 

ute  to  remove  ice  from  the  canal,  any  in  construing  these    words  the  court 

person  living  so  near  as   to  desire  to  said,  in   Green    B.    R.  Navn.  Co.  v,. 

avail    himself  of  the  privilege  given,  Ches.  O.  &  S.  W.  R.  Co.,  10  S.  W.. 

was  held  to  live  "upon  die  line,"  within  Rep.  6   (Kv.),  "What,  then,  was  in- 

the  meaning  of  the  law.    Card  v,  Mc-  tended  by  the  expression,  *line  of  navi- 

Caleb,  69  111.  315.  gation,' as  used  in  the  act?    The  his- 

Where  land  was  described  in  a  deed  tory  of  the  matter,  and  the  existing^ 
as  lying  "on  the  line"  of  a  railroad,  and  circumstances,  lyill  serve  to  explain  it. 
it  was  proved  that  the  land  lav  near  The  rivers  themselves  were  navigable 
but  did  not  border  upon  the  roaa,  there  streams,  open  to  public  use  by  common^ 
was  held  to  be  no  misdescription  to  right.  The  State  had,  however,  erected 
warrant  setting  aside  the  conveyance,  locks  and  dams,  and  other  subsidiary 
Burnam  v.  Banks,  45  Mo.  349.  "  *The  improvements.  Tolls  were  being- 
line'  of  a  road  must  mean,  as  used  in  charged  for  their  use  by  the  State 
the  contract,  the  boundary  of  the  land  when  the  lease  was  made.  These  im- 
appropriated  for  its  use.  .  .  .  *On,*  provements  belonged  to  it,  and  not  to* 
as  denoting  contiguity  or  neighborhood,  the  public  by  any  common  right.  The^ 
may  mean  as  well  'near  to*  as  'at.*  "  constitute  its  line  of  navigation.**     It 

Where  alternate  sections  of  public  was  accordingly  held  that  the  grant  of 

land  were  granted  to  a  railroad  com-  licence  to  a  railroad  company  to  build, 

pany  "on  each  side  of  said  road,  on  the  bridges  so  as  not  unreasonably  to  ob- 

line  thereof,**  it  was  held  that  "on  the  struct  navigation,  did  not  impair  the- 

line**  did  not  mean  contiguous  to  the  rights  of  the  navigation  company  under 

roadbed,  or  to  the  land  taken  for  the  the  lease. 

roadbed.    "The  line  of  the  road  seems  The  certificate  of  the  superintending 

to  be  used  for  the  course  or  direction  architect  of  the  Metropolitan  board  of 

of  the  road.    .     .     .     And  this  is  what  works  fixing  the  "general  line  of  build- 

I  suppose  is  really  meant,  that  the  land  ings*'  in  a  road  was  held  conclusive  as  to- 

shall  be  taken  along  a  parallel  to  the  a  building  erected  before  the  certificate 

general  direction  of  the  road,  on  each  was  made;   and  on  the  hearing  of  a 

side  of  it,  and  within  lines  perpendicu-  summons  (issued  afler  the  making  or 

lar  to  its  terminus  at  each  end.'*     U.  S.  the  certificate)  for  an  offence  alleged  to 

V.  Burl.  &  Mo.  River  R.  Co.,  3  Cent,  have  been  committed  in  respect  of  such 

L.  J.  336  (U.  S.).  building,  it  was  held  that  the  justice 

Under  an  agreement  relinquishing  to  had  no  jurisdiction  to  review  the  archi- 

a  railroad  company  a  right  of  wav  one  tect*8  decision  or    decide    for    himseir 

hundred  feet  wide  over  a  tract  of  land  whether  the  line  fixed  by  the  certificate 

situated    in  two  sections  of    a  town-  was  the  true  general  line.     Spackman. 

ship,  the  railroad  to  be  located  "on  the  v.  Plumstead  Bd.  of  Works,   10  App. 

section  line,*'  it  was  held  that  the  com-  Cas.  229,  overruling  Simpson  v.  Smith, 

panv  would  not  forfeit  its  right  to  the  L.  R.,  6  C.  P.  87. 

land  because  the  track  was  not  laid  im-  "Regular    line   of   buildings,**   in    a. 

mediately  on  and  along  the  section  line,  statute,  held  to  mean  not  a  strict  geo- 

provided  it  was  constructed  within  the  metrical   line,  but  one   that  preservea. 

limits  of  the  one  hundred  feet,  and  that  uniformity   of    appearance.    Tear    v» 

this  strip  embraced  that  line.    Munk-  Freebody,  4  C.  B.,  N.  S.  228. 

ers  v.  Kan.  City  etc.  R.  Co.,  60  Mo.  Where  A  contracted  with  B  to  pur- 

334.  chase  and  sell  his  machines,  and  make 
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JMaitUm,  L/NEAL— LINEN— LINSEED. 

UHBAL — (See  Descendant  ;  Eldest). — Lineal  descent  is  in  a 
direct  line  from  father  or  grandfather  to  son  or  grandson.' 

LIHSH. — ^A  thread  or  cloth  made  of  flax  or  hemp.*  The  word 
has  been  taken  as  signifying  sometimes  "  body  linen/**  sometimes 
"household  linen."* 

IHrSBED. — See  note  5. 

monthly  settlements  therefor,  '^th  S.  Claflin  v.  Robertson,  38  Fed.  Ken, 
cash  or  by  note  at  four  months,"  and  93.  "Now  from  linen  cloth  are  made 
that  upon  the  basis  of  settlements  he  hemstitch  pocket  handkerchiefs.  Tes- 
should  have  "any  reasonable  line  of  timony  merely  to  the  effect  that  these 
credit,'*  for  which  satisfactory  security  handkerchiefs  were  'never  bought  and 
was  furnished,  etc.,  it  was  keia  that  the  sold  in  the  trade  by  any  other  name 
words  ^treasonable  line  of  credit,"  in  the  than  ^hemstitch  pocket  handkerchiefs,' 
contract,  must  be  understood  to  refer  and  that  they  were  never  known  in  the 
to  the  quantum  of  goods  to  be  fur-  trade  as  'linen,'  would  not  take  these 
nished  on  credit,  and  not  as  modifying  goods  out  of  the  class  of  4inens,'  un- 
the  provisions  as  to  the  notes  payable  less  it  was  also  shown  that  the  word 
at  four  months.  The  court  said :  "The  'linen' had  been  distorted  from  its  act- 
point  made  is  that  the  words  Mine  of  tial  meaning,  and  was,  by  the  trade, 
credit'  mean  time  of  oredit,  and  do  not  used  solely  in  a  restricted  sense,  as 
refer  to  the  quantum  of  goods  which  covering  only  goods  other  than  hand- 
may   be    purchased    on    credit.     Not-  kerchiefs." 

withstanding  the  force  of  the  argu-  Under  the  Tariff  act  of  1S42,  linen 
ment  made  by  the  respondent's  counsel,  pocket  handkerchiefs,  hemstiched  or 
we  are  inclined  to  hold  that  the  words  nemmed,  were  not  chargeable  as  "arti- 
'line  of  credit,'  as  used  in  this  contract,  cles  worn,"  but  as  "linens,  or  a  manu- 
have  reference  to  the  quantum  of  goods  facture  of  flax."  Richardson  v.  Law- 
to  be  furnished,  and  were  not  intended  rence,  i  Blatchf.  (U.  S.)  501. 
to  change  the  express  provision  for  8.  A  bequest  of  "all  my  clothes  and 
credit  just  before  fixed  in  the  contract,  linen,"  passes  body  linen  only.  Hunt 
We  are  the  more  inclined  to  do  this,  as  v.  Hort,  3  Brown  Ch.  311, 
this  phrase,  as  well  as  the  phrase  'line  4.  If  a  person  who  is  not  a  linen 
of  goods,'  are  mercantile  ones,  not  long  draper  insures  his  "stock  in  trade, 
in  use,  and  so  far  as  we  have  been  able  household  furniture,  linen,  wearing 
to  ascertain,  the  phrase  'line  of  goods,'  apparel  and  plate,"  by  a  policy  against 
is  used  by  merchants  when  speaking  of  fire,  this  will  not  protect  linen  drapery 
the  variety  and  quantity  of  goods,  or  goods  subsequently  purchased  on  spec- 
the  variety  and  quantity  of  some  par-  ulation;  and  the  word  linen  in  the 
ticular  kind  of  goods  they  have  on  policy  must  be  confined  to  house- 
hand  for  sale;  and  the  words  'reason-  hold  linen  or  linen  used  by  way  of  ap- 
able  line  of  credit,'  ought,  in  like  man-  parel.  Watchorn  v,  Langford,  3  Camp, 
ner,   to  be  construed  as  applicable  to  422. 

quantity  or  amount  df  credit,  rather  Where  one  bequeathed  to  her  grand- 

than  length  of  credit,  and  especially  in  child  "some  of  her  best  linen,"  this  was 

this  contract,  in  which  a  fixed  limit  to  held  void  for  uncertainty,  but  the  court 

the  credit  is  prescribed   in   the   same  recommended    the     executor    to    give 

part  of  the  contract."    The  Am.  Button  some  of  the  best  linen  to  the  legatee. 

Hole  etc.  Co.  v.  Gurnee,  44  Wis.  49.  Peck  v.  Halsey,  2  P.  Wms,  387.     "If  it 

1.  Lessee  of   Levy  v,  McCartee,  6  were  such  or  so  much  of  my  best  linen 

Pet.  (U.  S.)  102,  112;  In  re  Miller,  45  as  they  should  choose,  or  as  my  execu- 

Hun  (N.  Y.)  244;  s.  c,  10  N.  Y.  St.  tors  should  choose  for  them,  this  would 

Rep.  341.  be  good,  and  by  the  choice  of  the  l^^- 

In  a  devise  to  A,  "and  at  her  death  to  tees  or  executors  is  reducible  to  a  cer- 

her  child,  children  or  other  lineal  de-  tainty,  but  in  this  case  it  is  merely  void 

scendants,"    the    words,    "other  lineal  for  the  uncertainty." 

clescendants,"    so    qualify    the    words  6.  Where  A  bought  of  B  a  cargo  of 

*'child  or  children,"  as   to  make  them  "Calcutta    linseed,  tale  quale,"   it  was 

words  of  limitation,  not  of  purchase,  held  that  the  contract  was  not  satisfied 

Mason  v,  Ammon,  11  Atl.  Rep.  (Pa.)  by  the  delivery  of  linseed,  though  com- 

449.  ing  from  Calcutta,  which  contained  ao 
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Maltln.    LIQUID— LIQUIDATE— LIQUIDATION.    JMUdtton. 

UQUn).— See  note  i. 

UQXriDATX,  LXQiriDATIOH— (See  also  Damages).— The  ordi- 
nary  sense  of  "to  liquidate."  as  given  by  lexicographers,  is  to 
clear  away,  to  lessen  debts ;  and  in  common  parlance,  especially 
among  merchants,  to  liquidate  a  balance  means  to  pay  it.*  "Liqui- 
dated '*  is  that  which  is  made  clear,  certain,  manifest ;  as  liquidated 
damages,  ascertained  damages;  liquidated  debt,  an  ascertained 
debt,  as  to  amount.  A  debt  is  liquidated  when  it  is  certain  what 
is  due  and  how  much  is  due ;  cum  certum  est  an  et  quantum  de- 
beatur.     For  although  it  may  appear  that  something  is  due,  if  it 

large  an   admixture  of  other  inferior  note     given    bj      the      firm    for     a 

seeds  as  to  have  lost    its    distinctive  partnership    debt,    nor    confer    upon 

character  of  Calcutta  linseed.  Wielerv.  any  of  the  parties  powers  which  they 

Schflizzi,  17  C.  B.  619.  did  not    possess    by    law.     Martin    v. 

1.  By  the  law  of  yersey,  a  claim  by  Kirk,  2  Humph.  (Tenn.)  529.  The 
way  of  compensation  or  set-off  is  ad-  court  said:  *'The  whole  argument 
missible  when  it  is  for  a  demand  which  then  rests  upon  the  word  liquidation.* 
is  termed  'liquid."  Dyson  v.  God  fray,  This  is  a  subject  difficult  to  reason 
53  L.  J.  R.,  P.  C.  94.  The  court  say:  about;  it  has  been  correctly  said  that  it 
''Perhaps  the  best  definition  of  what  is  not  a  technical  term  and  therefore 
may  be  called  a  liquid  demand  is  found  can  have  no  legal  meaning;  it  is  not 
in  rothier,  Obligations,  vol.  i,  pt.  3,  ch.  shown  to  be  a  commercial  phrase,  giv- 
4,  par.  628:  ^*^ri  faut  ^  que  la  dette  in ji^  by  the  custom  of  merchants  greater 
qu^on  oppose  en  compensation  soit  latitude  of  power  to  the  members  of  a 
liquide,  Une  dette  est  liquide  lorsquUl  dissolved  firm  than  they  would  have 
est  constant  quUl  est  duy  et  combien  il  had  without  it,  in  the  settlement  of  the 
est  dUy  cum  certum  est  an  et  quantum  business  of  the  firm,  and  we,  therefore,  . 
debeatur.  Une  dette  contestSe  n'est  cannot  say  that  it  has  a  commercial 
done  pas  liquide^  et  ne  peut-etre  meaning  different  from  that  which  it 
opposSe  en  compensation^  h  moins  que  has  in  common  parlance.  What,  then, 
ceiui  qui  Voppose^  n^en  ait  la  preuve  a  is  the  common  parlance  meaning  of 
la  main,  et  ne  soit  en  Stat  de  la  justifier  the  word  iiquidation?'  It  appears  to 
promptement  et  sommairement^  "  be  a  word  of  French  origin,  and  is,  in 

2.  Fleckner  v,  U.  S.  Bank,  8  Wheat,  the  dictionary  of  the  French  Academy, 
(U.  S.)  362.  **It  is  said  to  mean,  not  a  said  to  be  *a  term  of  jurisprudence,  of 
payment  but  an  ascertainment  of  the  finance  and  of  commerce;  the  action 
debts  of  the  bank.  We  think  other-  by  which  one  determines  or  fixes  that 
wise."  And  this  view  is  sustained  in  which  has  been  indeterminate  in  every 
Richmond  v.  Irons,  121  U.  S.  61,  speciesof  accounts :  liquidation  of  expen- 
where  the  definition  in  the  text  is  8e8,ofinterest,ofaccounts;  liquidation  of 
quoted.  The  court  say:  "It  is  not  profits,  liquidation  and  participation  of 
within  the  power  of  the  officers  of  the  a  succession.  He  labors  for  a  liquida* 
bank,  without  express  authority,  .  .  .  tion  of  his  debts,  of  his  effects,  of  his 
to  prolong  indefinitely  an  obligation  on  accounts.*  Webster  defines  the  word 
the  part  of  the  shareholders,  which  is  liquidate,'  'to  pav,  settle,  adjust  and 
imposed  by  the  statute  only  as  a  means  satisfy.'  From  this  meaning  of  the 
ofsecuring  the  payment  of  debts  by  the  word,  as  established  by  these  high 
insolvent  bank  when  it  is  no  longer  French  and  American  authorities,  it 
able  to  continue  business,  and  for  the  would  appear  manifest  that  the  words 
purpose  of  effectually  winding  up  its  'liquidate'  and  'liquidation,'  when  ap- 
affairs.  This  is  the  very  meaning  of  plied  to  a  bill,  bond  or  note,  or  bill  of 
the  word  'liquidation.'  "  exchange,  mean  a  payment  and  satis- 

Where  the  members  of  a  dissolved  faction    thereof,    there    being  nothing 

firm,  in  the  publication  of  notice  of  else  to  liquidate,  there  being  nothing 

their  dissolution,  said:    "Either  of  the  else  indeterminate,  the  amount  due,  and 

parties  is  authorized  to  use  the  name  of  the    date   of    payment    being  already 

the  firm  In   liquidation  only   of  past  fixed  by  contract    When  applied   to 

business;"  held  that  this  did  not  au-  open  accounts  they  mean  a  settlement 

thorite     the    parties     to     renew     a  and  adjustment  of  the  account  by  which 
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IMUdtton.                                LI  QUID  A  TION.  DdbdtloiL 

<loes  not  also  appear  how  much  is  due,  the  debt  is  not  liquidated.^ 

An  account  draws  interest  after  liquidation,  and  it  is  considered 

liquidated  after  it  is  rendered,  if  no  objection  is  made.* 

the  amount  due  it»  to  be  ascertained  bj  term,  and  its  legal  import  is  not  differ- 
mutual  examination  of  the  parties  in-  ent,  so  far  as  we  can  ascertain/* 
terested.  To  hold  that  the  A  debt  is  liquidated  ^^'whenevet  the 
word  'liquidation*  gives  a  greater  power  amount  due  is  agreed  upon  by  the  par- 
than  the  words  'to  settle  the  partner-  ties,  or  fixed  by  operation  of  law.** 
ship  affairs,*  or  the  words  *to  receive  Hargroves  v,  Cooke,  15  Ga.  532. 
and  pa  J  all  debts  due  to  and  from  the  The  provision  in  the  JLouisiana  con- 
partnership,*  would,  we  think,  not  only  stitution  of  1879,  that  the  general  as- 
be  at  war  with  philology,  but  with  a  semblyof  the  State  should  enact  appro- 
«ound  practical  exposition  of  the  law.*'  priate  legislation   to  liquidate   the  in- 

1.  Roberts  v.  Prior,  20  Ga.  562,quot-  debtedness  of  the  city  of  New  Orleans, 

ing  Bouv.  Law  Diet.  and  apply  its  assets  to  the  satisfaction 

So,  in  Mitchell  v»  Addison,  20  Ga.  thereof,    contemplated    that   provision 

53,  it  is  said:  "A  demand  is  a  liqui-  should  be  made  for  the  payment  of  the 

•dated  one  if  the  amount  of  it  has  been  entire  debt,  whether  bonded  or  floating, 

ascertained — settled^by  the  agreement  and  was  in    harmony  with    the    pre- 

of  the  parties  to  it,  or  otherwise.**  viously  settled  law  of  the  State.     New 

In  Nisbet  7'.  Lawson,  i  Ga.  287,  the  Orleans  Bd.  of  Liquidation  v.  Hart,  118 

•court  said:  "This  brings  up  necessarily  U.  S.  136. 

the  long  and  much  mooted  point:  Are  A  confession  of  judgment,  '%um  to 

all  demands  ^open  accounts*  and  ^unliq'  be  liquidated  by  attorney,*'  operates  as 

uidated'  unless  evidenced  in  writing?  a  lien  upon  the  defendant's  real  estate. 

We  hold  not;  and  may  at  a  future  time  although    not    afterwards    liquidated, 

assign  at  large  our  reasons  for  this  con-  Com.  v.  Baldwin,  i  Watts  (Pa.)  54. 

elusion.     We  understand   by  liquida-  S.  Cooper  &  Co.  v,  Coates  &  Co.,  21 

■/{o»  an  amount  c^r/aiff  andy^jv^^,  either  Wall.  (U.  S.)   xix,  where  it  was  held 

by  the  act  and  agreement  of  the  par-  that  a  bill  of  lading  for  goods  sent  to  a 

ties  or  by  operation  of  law;  a  sum  which  purchaser,  and  not  objected  to  by  him, 

cannot  be  changed  by  the  proof;  it  is  amounted   to  a  liquidation  of  an  ac- 

so  much  or  nothing,  and  that  the  term  count. 

•does  not  necessarily  refer  to  a  -writing:  In  Elliott  v.  Minott,  2  McCord  (S. 

An  open  account  is  the  reverse  of  this.  Car.)   125,  it  was   held  that   an   order 

And  this  definition   is  warranted,  not  upon   a  principal  by  an  agent,  for  a 

only  by  the  most  approved  lexicons,  sum  agreed  for  in  favor  of  carrier  for 

and  by  common  as  well  as   legal  par-  freight  due  will  carry  interest  from  its 

lance,   but   imperiously  demanded    by  date.     The  court  said:  "What  act  will 

the  principles  of  justice.     .    .     .     Nu-  constitute  such  a  liquidation  is  perhaps 

merous  other  references  might  be  made  a  question  of  some   nicety,   and  one 

to  show  that  in  legal  as  well  as  ordi-  about  which  it  would  be  impossible  to 

nary  language,  settled  or  ascertained^  lay  down  any  rule  which  would  not  be 

-and  such  like  words,  are  used  as  sy-  subject  to  exceptions  as  numerous  al- 

nonymous  with  liquidated.^*  most  as  the  cases  which  would  arise 

So,  in  Parris  v,  Hightower,  76  Ga.  under  it.     As  a  good  general   rule  it 

-634,  it  is  said:  "Debts,  which,  in  the  may  be  safely  laid  down  that  any  note, 

aggregate,  amount  to  more  than  jus-  acknowledgment  or    memorandum   in 

tice's    court    jurisdiction,   may  be  di-  writing,    fixing    with      precision    the 

vided  into  liquidated  demands,  so  as  to  amount  due,  and  the  time  of  payment 

bring  each   within    such    jurisdiction,  will    be    such  a    liquidation.    Xhus    a 

Code,  §  447.     .   .   .    The  sense  in  which  letter  of  credit,  which  stipulated  for  the 

Miquidated*  is  used  in  this  connection,  time  of  payment  was  held  to  entitle  the 

is  equivalent  to  ^settlement,*  arrange-  plaintiff  to  interest  on  the  amount  of 

ment,*  acknowledgment,*  agreement,*  *to  his  account  (3  Wilson  205).     So,  in  the 

clear  from  obscurity,*  etc.,  with  each  of  case  of  Walden  et  ah  v,  Sherbum  et 

which  it  is  synonymous.     A  debt  may  a/.  (15  Johnson  409),  an  account  ren- 

be  liquidated,  or  changed,  or  settled,  or  dered,  to  which  no  objection  was  made, 

arranged,  or  agreed  on  without  setting  was  held  to  be  a  liquidation,  and  to 

out  the  terms  of  the  agreement  in  writ-  carry    interest.      (See    also   3    Gaines 

ing.  This  is  the  popular  meaning  of  the  234.)** 
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tfnopiis.  LIQUIDATED  DAMAGES.  '     MUdtion. 

LIQiriDATED  DAMA0E8— (See  also  Damages). 

I.  Definition,  847.  2.  When  a   Stipulation  Will  he 

II.  When  Damages  May  be   Liqui-  Treated  as  a  Liquidation  of 

dated,  847.  Damages,  854. 

III.  Manner  of  Liquidation,  847.  3.  When  a   Stipulation  Will  be 

IV.  Distinction  Between    Liquidated  Treated  as  a  Penalty,  860. 

Damages  and  Penalty,  848.  V.  Measure  and   Amotmt  of  Dam- 

I.  General  Rules,  ^^^.  ages,  867. 

I.  Definition. — Liquidated  damages  are  damages  whose  amount 
has  been  determined  upon  by  anticipatory  agreement  between  the 
parties.* 

U  When  Damages  Hay  be  Liquidated. — Damages  may  be  liqui- 
dated for  the  breach  of  any  contract  which  would  otherwise  sus- 
tain an  action  for  unliquidated  damages,  but  not  otherwise.  If 
the  contract  be  vitiated  by  fraud,*  or  void  because  not  in  writing,^ 
or  as  against  public  policy,^  there  is  no  legal  basis  for  a  liquidation 
of  damages. 

m.  Kanner  of  Liquidation. — While  the  stipulation  fixing  the 
amount  of  damages  to  be  recovered  is  usually  constituted  a  part 
of  the  contract  for  whose  violation  they  are  to  compensate,  its 
validity  does  not  require  it  to  be  so  made.^  A  deposit  of  an 
agreed  amount  may  be  made,  either  with  the  other  party  or  a 
third  person,  or  of  a  note  therefor,®  or  other  evidence  of  indebted- 

"A  sale  of  goods  without  a  term  of  When  this  sum  is  paid  all  damages  are 

credit  given    is  liquidated  when  con-  paid/' 

tracted,  and  after  the  account  is  pre-  2.  Wambaugh  v,  Bimer,  25  Ind.  368. 
sented  and  impliedly  admitted,  the  de-  8.  Scott  v.  Bush,  26  Mich.  418.  In 
fendants  are  in  default  and  chargeable  this  case  there  was  a  verbal  purchase  of 
with  interest."  Cooper  &  Co.  v,  lands,  with  a  stipulation  that  the  money 
Coates  &  Co.,  21  Wall.  (U.  S.)  iii;  paid  down  might  be  retained  as  dam- 
Been  V.  Reynolds,  11  N.  Y.  97.  And  ages  if  the  purchaser  failed  to  fulfil  his 
«ee  6  Wheel.  Am.  C.  L.  222.  contract.    It  was  held,  that  it  was  one 

Endorsement  on  a  negotiable  note  of  entire   contract,   and  void    under    the 

the  words  "in  liquidation,"  has  often  statute  of  frauds — and  that  where  under 

been  held  sufficient  to  give  notice  of  the  such  an  agreement  possession  has  not 

dissolution  of  the  partnership,  and  no  been  given,  the  money  so  paid  may  be 

recovery  can  be  had  on  such  endorse-  recovered  back,  as  money  paid  w'ithout 

men t  against  the  other  partners.  Wood  consideration. 

son  V,  Wood,  84   Va.  478.     And  see        4.  See  Cowdrey  v.  Carpenter,  i  Robt. 

Burr  V.  Williams,  20  Ark.  172.  (N.  Y.)  429. 

1.  2  Bouv.  Law  Diet,  (icth  ed.)  118.  5.  See  Swift  v,  Powell,  44  Ga.  123; 

In  Dwinel  f.  Brown,  54  Me.  46B,  Ap-  White  v.  Dingley,  4  Mass.  433;  Kel- 

PLBTON,C.  J.,  in  his  dissenting  opinion,  lo^  v.  Curtis,  26  Mfass.  534;  Stillwell 

said:  "In  case  of  a  contract,  damages  v.  Temple,  28  Mo.  156;  Lee  v,  Whita- 

are  the  pecuniary  satisfaction  to  which  ker,  21  W.  R.  230;  s.  c,  L.  R.,  8  C.  P. 

the  injured  party  is  entitled  by  way  of  70;   27    L.  T.,    N.   S.,  676;    Reilly  v, 

compensation  for  its  breach.     Liquida-  Jones,  i  Bing.  302;  i  Suth.  Dam.  476. 
ted  damages  are  damages  agreed  upon        6.  In  Kellogg  v.  Curtis,  26  Mass.  534, 

by  the  parties,  as  and  for  a  compensa-  the  plaintiff  having  attached  land,  on 

tion  in  lieu  of  the  actual  damages  aris-  the  ground  that  a  previous  conveyance 

ing  from  such  breach.     They  may  ex-  thereof,  made  by  his  debtor  to  the  de- 

ceed  or  fall  short  of  the  actual  damages,  fendant,  was  void  as  against  creditors, 

but  the  sum  thus  fixed  and  determined  the  plaintiff  and  defendant  entered  into 

binds  the  parties  to  such  agreement,  a  written  agreement  to  submit  the  dif- 
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ness,  or  thing  of  value.^  It  is  also  proper  to  stipulate  that  the 
damages  shall  be  determined  by  a  person  agreed  upon  *  or  com- 
puted according  to  a  standard  named.^ 

17.  DistinctioiL  Between  Liqiddated  Damagei  and  Penalty — i.  Geiu^ 
eral  Rules. — The  question  whether  a  sum  named  in  a  contract,  ta 
be  paid  upon  its  breach  by  the  failing  party,  is  liquidated  dam- 
ages, or  simply  a  penalty,  is  the  most  difficult  arising  from  a  con- 
sideration of  the  subject ;  and  this  is  because  the  determination 
is  largely  dependent  upon  the  particular  facts  and  circumstances 
of  each  separate  case.  It  may,  however,  be  laid  down  as  a  general 
rule  that  it  is  a  question  of  construction,  to  be  decided  according 
to  the  intention  of  the  parties  at  the  time  of  the  agreement  ;* 

ference  between  the  plaintiff  and  his  Ark.  329;  Nevada  County  v.  Hicks,  38' 

debtor  to  three  arbitrators,  and  to  abide  Ark.  557;  Oalifomia  Steam  Nav.  Ck>. 

their  judgment,  and  similar  promissory  v,  Wright,  6  Cal.  258;    s.  c,  65   Am. 

notes  were  made  by  the   plaintiff  and  Dec.  511;  Nash  v.  Hermosilla,  o  Cal. 

defendant  to  each  other,  and  were  de-  584;  s.  c,  70  Am.  Dec.  676;  Fisk  v.. 

posited  in  the  hands  of  one  of  the  ar-  Fowler,  xo  Cal.  512;  Ricketson  v.  Rich- 

bitrators,  to  be  delivered  up  against  the  ardson,  19  Cal.  330;  Streeter  v.  Rush,, 

party  who  should  fail   to  perform   his  25  Cal.  67;  Lightner  v.  Menzel,  35  Cal. 

agreement;  and  upon  this  the  plaintiff,  452;  Muldoon  v.  Lynch,  66  Cal.  536; 

at  the  request  of  the  defendant,  relin-  Brooks  v.  Hubbard,  3  Conn.  58;  s.  c,  8. 

quished  his  attachment  and  discontinued  Am.  Dec.  154;   Tingley   v.    Cutler,  7 

his  suit  against  his  debtor,  who  had  ab-  Conn.  291;  Alexander  v.  Troutman,  i 

sconded.    The  defendant  having  failed  Ga.  469;  Hardee  &  Co.  v.  Howard,  33 . 

to  perform  his    agreement,  the   notes  Ga.  533;  s.  c,  83  Am.  Dec.  176;  Sutton 

were  delivered  to  the  plaintiff.    It  was  v.  Howard,  33  Ga.  536;  Springdale  etc. 

held  that  the    relinquishment    of   the  Assoc,  v.  Smith,  24  111.  480;  Blair  v.. 

plaintiff's  attachment  was  a  sufficient  Chamblin,  39  III.   521;  s.  c,  89   Am. 

consideration  for  the  defendant's  note,  Dec.  322;  Gobble  v.  Linder,  76  111.  157;. 

and  that  plaintiff  might  maintain  an  ac-  Wilcus  v,  Kling,  87  111.  107;  Hamilton, 

tion  upon  it.  v,  Overton,  6  Blackf.  (Ind.)  206;  s.  c.,. 

1.  See   White  v.   Dingley,  4  Mass.  38  Am.  Dec.  136;  Carpenter  v.  Lock— 

433,  where  the  forfeiture  of  a  debt  con-  hart,    i    Ind.  434;  Miller  v,  Elliott,    i 

sequent  upon  a  breach  of  a  covenant  in  Ind.  484;  Duffy  v,  Shockey,  11  Ind.  70;. 

a  letter  of  licence  not  to  sue,  was  held  s.  c,  71  Am.  Dec.  348;  Brown  v,  Mauls-- 

to  be  a  liquidation  of  damages  for  such  by,  17  Ind.  10;  Wambaugh  v.  Bimer,  25. 

breach.  Ind.  368;  Gower  v.  Carter,  3  Iowa  2^4;, 

S.  Faunce  v,  Burke,  16  Pa.  St.  469;  s.  c,  66  Am.  Dec.  71;  Foley  v.  Mc- 

Bamet  i;.  Passumpsic  Turnpike  Co.,  15  Keegan,  4  Iowa  i;  s.  c,  66  Am.  Dec. 

Vt.  757.  71;  Lord  V.  Gaddis.  9  Iowa  265;  Hal- 

8.  ^tna  Ins.  Co.  V.Johnson,  II  Bush  lock   v.  Slater,  9   Iowa  599;    Hise  v.. 

(Ky.)  587;  Com.   Ins.  Co.  v.  Sennett,  Foster.  17  Iowa  25;  Bolster  v.  Post,  57 

37  Pa.  St.  205:  Irving  v.  Manning,  6  C.  Iowa  698;  Wolf  v.  Des  Moines  &  F. 

B.  391.  D.  R.  Co.,  64  Iowa  380;  St.  Louts  &  S. 

Valued  Policy  of  Inanraaoe. — A  valued  F.  R.  Co.  7;.  Shoemaker,  27  Kan.  677; 

policy  of  insurance  is  one  which  values  State  t;.  Estabrook,  29  Kan.  739;  Heat* 

the  loss,  and  it  is,  therefore,  equivalent  wole  v,  Gorrell,  35  Kan.  692;  Tardc- 

to  an  assessment  of  the  damages  in  the  veau  v.  Smith,  Hard.  (Ky.)   175;  s.  c.,. 

event  of  a  loss.    Lycoming  Ins.  Co.  v.  3  Am.  Dec.  727;  Comptont^.Compton,. 

Mitchell,  48  Pa.  St.  367.  c  La.  An.  615;  Gammon  v,  Howe,  14 

4.  Bagley  v,  Peddie,  16  N.  Y.  469;  Me.  250;  Gowen  v.  Gerrish,   15  Me.. 

8.  c,  69  Am.  Dec.  713.    See  Watts  v.  273;    Dwinel  v.  Brown,  54  Me.  4^; 

Sheppard,  2  Ala.  425;  Carter  v.  Corley,  Tones  v.  Binford,  74  Me.  439;  Smith  v, 

23  Ala.  612:  Hooper  v.  Savannah  &  M.  Wedgewood,  74  Me.  457^  Maxwell  t>.. 

R.  Co.,  69  Ala.  C2o;  Powe  v.  McLeod,  Allen.  78  Me.  3a;  s.  c.,.  57  Am.  Rep. 

76  Ala.  418;    Williams    v.  Green,   14  783;   Burrell  v,  Daggettv  77  Me.  545; 

Ark.  315;   Haldeman  v,  Jennings,  14  Pennsylvania  R.  Co..t;...  Reichert,,  58* 
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Md.  261;  Warwick  v.  Chase,  23  Md.  273;  Mott  v.  Mott,  11   Barb.  (N.  Y.) 

1^4;  Lawrence  v.  Parker,  1  Mass.  191;  127;  Holmes  v.  Holmes,   12  Barb.  (N. 

lAerrill  t;.  Merrill,  15  Mass.  488;  White  Y.)    137;    Esmond   v.    Benschoter,   12 

V,  Dingley,   4  Mass.  433;    Upham  v.  Barb.  (N.  Y.)  356;  Niver  v.  Rossman, 

Smith,  7  Mass.  265;  Pierce  v.  Fuller,  8  18  Barb.  (N.  Y.)  50;  Mindy  v  Culver, 

Mass.  223;  s.  c,  5'Am.  Dec,  102;  Per-  18  Barb.  (N.  Y.)  336;  Hosmer  v.  True, 

kins  V,  Lyman,   11    Mass.  76;  s.  c,  6  19  Barb.  (N.  Y.)    106;   Brinkerhoflf  v. 

Am.  Dec.  158;  Stearns  v.  Barrett,  18  Olp,  35  Barb.  (N.  Y.)   27;   Staples  v, 

Mass.  443;    6.  c,    II    Am.   Dec.   223;  Parker,  41  Barb.   (N.  Y.)  648;   Leggett 

Brown  r.  Bellows,  21  Mass.  178;  Heard  v.   Mutual  Ins.   Co.,  50  Barb.  (N.  Y.) 

V,   Bowery,  40    Mass.  455;    Shute    v,  616;  Giles  v,  Spaulding,  5  Hun   (N.  Y.) 

Tavlor,  46  Mass.  61;  Hodges  t;.  King,  458;  Little  v.  Banks,  20  Hun   (N.  Y.) 

48  Mass.  583;  Chase  V.  Allen,  79  Mass.  147;    Wooster  v,  Kirsch,  26  Hun  (N. 

42;  Higginson  v.  Weld,  80  Mass.  165;  Y.)  61;   Wheatland  v.  Taylor,  29  Hun 

Lynde  v.  Thompson,  84    Mass.    450;  (N.  Y.)    70;    Laurea  v.   Bernauer,  33 

Hall   V.  Crowley,  87  Mass.  304;  s.  c,  Hun  (N.  Y.)  307;  Parr  v,  Greenbush, 

81    Am.  Dec.   745;    Fisk  v.  Gray,  93  42  Hun  (N.  Y.)  232;  Ward  v.  Jewett, 

Mass.   132;    Wallis    v.   Carpenter,   95  4  Robt.  (N.  Y.)  714;  Perzell  v.  Shook, 

Mass.  19;  Cushing  v.  Drew,  97  Mass.  53  N.  Y.  Supr.  Ct.  501;  Townsend  v, 

445;   Jaqutth  V.   Hudson,  5  Mich,  123;  Fisher,  2    Hilt.  (N.  Y.)  47;  Shute  v. 

Daily  v.  Litchfield,  10  Mich.  29;  Davis  Hamilton,  3  Daly  (N.  Y.)  467;  Bird- 

V.  Freeman,   10   Mich.  188;  Mason  v,  sail  v.  Twenty-third  Street  R.  Co.,  8 

CoUender,   2    Minn.  350;  s.  c,  72  Am.  Daly  (N.Y.)  419;  Winch  t;,  Mut.  Ben. 

Dec.  102;  Bagley  V.Steinberg, 34  Minn.  Ice  Co., 9  Daly  (N.  Y.)   177;  Lane  v, 

470;    Hughes  %\  Fisher,   1   Miss.  516;  Wingate,  3lred.  (N.Car.)  L.326;  Lind- 

Bright  V.  Rowland,  4  Miss.  398;  Irwin  sav  v.  Anesley,  6  Ired.  (N.Car.)  L,  186; 

V.  Tanner,  i  Mo.  210;  Moore  v.  Platte  Thoroughgood  v.  Walker,  2  Jones  (N. 

County,  8  Mo.  467;    Gower  v.   Salt-  Car.)  L.  15;  Burrage  t;.  Crump,  3  Jones 

marsh,  11  Mo.  271;  Myers  v.  Hays,  3  (N.  Car.)  L.  330;  Abrams  v.  Kounts,  4 

Mo.  72;  Basye  t;.  Ambrose,  28  Mo.  39;  Ohio  214;  Lange  t;.  Werk,  2  Ohio  St 

Walker  v.  Engler,  30  Mo.  130;  Ham-  519;  Berry  v.  Wisdom,  3  Ohio  St.  241; 

mer  v.  Breedenbach,  31  Mo.  49;  Long  Grassellt  v,  Lowden,  11  Ohio  St.  349; 

V.  Towl,  42  Mo.  545;  s.  c,  97  Am.  Dec.  Waggoner   v.  Cox,  40  Ohio   St.  539; 

355;  Morse  v,  Rathburn,  42  Mo,  594;  Zachary  v.  Swanger,  i  Oreg.92;  Louis 

8.  c,  97  Am.   Dec.  359;  Chamberlain  v.  Brown,  7  Oreg.  326;  Curry  v.  Larer, 

V    Basley,  11    N.   H.  234;  Brewster  v,  7  Pa.  St.  470;  s.  c,  49  Am.  Dec.  486; 

Edgerhr,  13  N.  H.  275;  Mead  v.  Wheel-  Westerman  v.  Means,  12   Pa,   St.  97; 


er,  13  N.  H.  ^51;  Houghton  v.  Pattee,  Burr  v,  Todd,  41  Pa.  St.  206;  Streeper 
58  N.  H,  326;  Cheddick  v.  Marsh,  21  v,  Williams,  48  Pa.  St.  450;  Shreve  v. 
N.  J.  L.  463;  State  v.  Dodd,  4^  N.  J.  L.    Brereton,  51  Pa.  St.  175;  Powell  v.  Bur- 


525;  Cotheal  V.  Talmage,  oN.  Y.  551;  roughs,   54  Pa.    St,  329;  Mathews  v. 

6.  c,  61  Am.  Dec.  716;  Dunlop  v.  Greg-  Sharp,  99  Pa.  St.  560;  rennypacker  v, 

cry,  10  N.  Y.  241;  s.  c,  61  Am.   Dec.  Jones,  106  Pa.  St.  237;  Sessions  t;.  Rich - 

746;    Lampman  v,  Cochran,  16  N.  Y.  mond,  i  R.  I.  298;  Bradstreet  t;.  Baker, 

275;  s.  c,  19  Barb.  (N.  Y.)  388;  Clem-  14  R.  I.  546;  Williams  v.  Vance,  9  S. 

ent  V,  Cash,  21  N.  Y.  253;  Colwell  v.  Car.  344;  s.  c,  30  Am.  Rep.  26;  Wor- 

Lawrence,   38    N.   Y.    71;    Kemp    v.  rell  v.  McClingham,  5  Strobh.  (S.  Car.) 

Knickerbocker,  69  N.  Y.  45;   s.  c,  51  115;  Owens  xk  Hodges,  i  McMull.  (S. 

How.  (N.  Y.)  Prac.  31;  De    Lavalette  Car.)  106;  Bearden  t;.  Smith,  11   Rich. 

V,   Wendt,  75   N.   Y.   579;  Dennis   v.  (S.  Car.)  L.  554;  McWhirter  v.  Douglas, 

Cummins,  3  Johns.  Cas.  (N.  Y.)  297;  i  Coldw.  (Tenn.)  591;  Baird  v»  ToUi- 

8.  c,  2  Am.  Dec.  160;  Spencer  v.  Til-  ver,  6  Humph.  (Tenn.)   186;  s,  c,  44 

den,  5  Cow.   (N.   Y.)   144;    Smith   v.  Am.  Dec.  29iB;  Muse  v.  Swayne,  2  Lea 

Smith,  4  Wend.  (N.  Y.)  468;  Dakin  t;.  (Tenn.)  251;    Durst  v.  Swift,  11    Tex. 

Williams,  17  Wend.  (N.  Y.)  447;  s.  c,  275;  Indianola  v.  Gulf  etc.  R.  Co.,  56 

22  Wend.    (N.  Y.)    201;    Pearson  v.  Tex.  594;  Yetter  v.  Hudson,  57  Tex. 

Williams,  24  Wend.  (N.Y.)  244;  S.C.,  26  604;  Farrar  v.  Beeman,  63  Tex,   175; 

Wend.  (N.  V.)  630;  Shiell  v.  McNitt,  Smith  v.  Wainwright,  24  Vt.  97;  Pierce 

9  Paige  (N.  Y.)  loi;  Beal  v.  Hayes,  5  v,  Jung,  10  Wis. 30;  Fitzpatrick  v.  Cot- 

Sandf.  (N.  Y.)  640;  Pettis  v.  Bloomer,  tingham,  14  Wis.  219;  Ryan  v.  Martin, 

21  How.  (N.'Y.)  Prac.  317;  Manice  v,  16  Wis.  57;  Lanbenheimer  v,  Mann,  19 

Brady,  i^   Abb.   (N.   Y.)    Prac.    173;  Wis.  519;  Ivinson  v,  Althrop,  i  Wyo. 

Salters  v.' Ralph,  15  Abb.  (N.  Y.)  Prac.  T.71;  Tayloe  v.  Sandiford,  20  U.  S.  (7 
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and  the  terms  "  liquidated  damages,"*  and  "  penalty/'  or  "penal 

Wheat)  13;  bk.  5,  L.  ed.  ^84;  Clark  v.  failure,  and  when  they  have  mutually 

Bannard,  108  U.  S.  436;  bk.  27,  L.  ed.  agreed  upon  the  amount  of  such  dam- 

780;  Watts  v.  Camors,  115  U.  S.  353;  ages  in  good   faith,  and   without  ille- 

bk.  29,  L.  ed.  406;  Bignall  v.  Gould,  119  fpilitjr,  it  is  as  much  the  duty  of  the 

U.  S.  ^5;  bk.  30,  L.  ed.  ^91;  Davis  v,  court  to  enforce  that  agreement  as  it  is 

United  States,  17  Ct.  of  CI.  201;  United  the  other  provisions  of  the  contract. 

States  V.  Hatch,  i  Paine  (U.  S.)  336;  As  in  construing  the  other  parts  of  the 

Robinson  v.Cathcart,2  Cranch  (U.S.)  contract,  so  in  giving  construction  to 

590;  Goldsborough  v.  Baker,  3  Cranch  the  stipulation  concerning  damages,  the 

(U.  S.)  48;  Texas  &  St.  L.  K.  Co.  v.  intention  of  the  parties  governs.    The 

Rust,  19  Fed.   Rep.    239;    Charleston  inquiry   is,    what    was  the    undertake 

Fruit  Co.  V.  Bond,  26  Fed.  Rep.   18;  ing    of   the    parties,  and   when    it    is 


Galls  V.  McAndrews,  29 '  Fed.  Rep.  said,  in  judicial  parlance,  that  certain 
715;  Crisdee  v.  Bolton,  3  Car.  &  P.  240;  language  of  the  parties  is  held  to  mean 
Kemble  v,  Farren,  6  Bing.  141 ;  Astley     liquidated  damages,  and  certain  other 


V,  Welden,  2  Bos.  &  Pul.  346;  Davies  language  a  penalty,  this  is  affirmed  of 
V,  Penton,  6  Bam.  &  Cress.  216;  Gals-  the  intention  of  the  parties,  and  not  of 
worthy  v.  Strutt,  i  Exch.  659;  Price  v,  the  construction  of  the  court  in  contra- 
Green,  16  Mees.  &  W.  346.  distinction  from  such  intention.     It  is 
In  Dwinel  v.  Brown,  54  Me.  468,  the  the  province  of  the  court  to  uphold  ex- 
court  said:  "It    is  competent  for  the  isting  contracts,  not  to  make  new  ones, 
parties,  in  making  a  contract,  to  leave  It  is  not  for  the  court  to  sit  in  judg- 
the  damages  arising  from  a  breach  of  ment  upon  the  wisdom  or  folly  of  the 
its  provisions  to  be  determined   in  a  parties  in  making  a  contract,  when  their 
court  of  law,  or  to  specify  the  amount  intention  is  clearly  expressed,  and  there 
of  such  damages  in  the  contract  itself,  is  no  fraud  or  illegality.    No  judges, 
If  the  contract  is  silent  in  respect  to  however  eminent,  can  place  themselves 
•damu^es  the  law  will  allow  only  the  in  the  place  or  position  of  the  parties 
Actual  or  proximate  damages.    In  or-  when  the  contract  is  made,  scan  the 
•der,    liowever,  to    provide    for  conse-  motives  and  weigh  the  considerations 
quentia!  damages,  or  secure  the  profits  which  influenced  them  in  the  transac- 
inrhich  are  expected  to  arise  from  busi-  tion,  so  as  to  determine  what  would 
ness,  or  contracts  that   depend  upon  have  been  best  for  them  to  do,  who  was 
the  performance  of  the  principal  con-  least  sagacious,  or  who  drove  the  beat 
tract,  or  to  save  expense,  or  to  render  bargain.    Courts  of  common  law  can- 
certain  what  would  otherwise  be  diffi-  not,  like  courts  where  the  civil  law  pre- 
cult,  if  not  impossible,  to  ascertain,  it  is  vails,  award  such  damages  as  they  may 
8ometir«es  desirable  that  the  contract  deem  reasonable,  but  must  allow   the 
should  fix  the  amount  of  the  damages,  damages,  whether  actual  or  estimated. 
If,  for  instance,  a  party  has  a  contract  as  agreed  upon  by  the  parties.    The 
for  building  a  ship  at  a  large  profit,  bargain  may  be  an  unfortunate  one  for 
conditioned  upon  his  having  her  com-  the  delinquent  party,  but  it  is  not  the 
pleted  at  a  specified  time,  it  would  be  duty  of  courts  of  common  law  to  le- 
competent  for  him,  in  contracting  for  lieve  parties  from  the  consequences  of 
the  material,  to  make  the  damages,  in  their    own    imprudence,  where    those 
case  of  breach,  sufficient  to  cover  his  contracts  are  free  from  fi^ud  and  ille- 
proepective  profits  in  building  the  ship,  gality." 

while,  to  persons  unacquainted  with  1.  Bagley  v.  Peddle,  16  N.  Y.   469; 

the  circumstances  of  the  case,  the  dam-  s.  c,  69  Am.  Dec.  713;  Watts  v.  Shep- 

ages  stipulated  in  such  a  contract  might  pard,  2  Ala.  425;  California  Steam  Nav. 

seem  greatly    disproportionate  to  the  Co.  v.  Wright,  6  Cal.  259;  s.  c,  65  Am. 

loss  sustained  by  a  breach  of  it,  they  Dec.    511;     Hamilton    v,    Overton,    6 

might,  in  fact,  be  insufiicient  to  indem-  Blackf.  (Ind.)  206;  s.  c,  38  Am.  Dec. 

nify  the  party  against  the  loss  he  might  136;  Duffy  v.  Shockev,  1 1  Ind.  70;  s.  c, 

sustain  by  being  prevented  from  com-  71  Am.  Dec.  348;  Folev  v.  McKeegan, 

pleting  the  ship  according  to  his  con-  4  Iowa  i;  s.  c.,66  Am.  t)ec.  X07;  Heard 

tract.      The    parties    themselves    best  f.  Bowers,  40  Mass.  455:  Shute  r.  Tay- 

know  what  their  expectations  are  in  re-  lor,  46  Mass.  61 :  Fiskf.  ^ay,  93  Mass. 

gard  to  the  advantages  of  their  under-  132;   Wallis  i\  Carpenter,  05  Mass.  19; 

taking  and  the  damages  attendant  on  its  Daily  v.  Litchfield,  10  Mien.  29;  Basye 
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sum/'^  are  not  alone  conclusive,  nor,  indeed,  is  the  lan- 
guage of  the  contract  generally;  but,  while  the  words  of  the 
parties  are  to  be  taken  as  proved  by  the  writing  exclusively,*  yet 
the  enquiry  may  extend  into  the  matter  of  the  contract,  the  situa- 
tion of  the  parties,  and  the  usages  and  customs  to  which  they 
may  be  understood  to  refer,  and  to  all  other'  facts  and  circum- 
stances which  may  explain  or  show  the  meaning  and  intent  of  the 
parties,*  or  the  certainty  as  to  the  extent  of  the  enquiry,  or  abil- 
ity to  estimate  the  exact  or  approximate  loss  or  damage.^ 

t;.  Ambrose,  28  Mo.  59;   Hammer  v,  McKe^an,  4  Iowa   x;  s.  c,  66  Am. 

Breedenbach,  31  Mo.  49;  Wheatland  v.  Dec.  107;  Gower  v.  Saltmarsh,  11  Mo. 

Taylor,  29  Hun  (N.  Y.)  70;  Lange  v.  271;   Brewster  r.  Edgerley,  13  N.  H. 

Werk,  2  Ohio  St.  519.    See  Haldeman  275;  Maurice  v.  Brady,   15  Abb.   (N. 

^.  Jennings,  14  Ark.  329;  Mclntire  v,  Y.)   Prac.  173;    Hosmer  v.   True,   19 

•Cogley,  37  Iowa  676.  Barb.  (N.  Y.)  106;  Lindsay  v,  Anes- 

1.  Watts  V,  Sheppard,    2  Ala.  425;  ley,  6  Ired.  (N.  Car.)  L.  i»S;  Streeper 

Hardee  &  Co.  v,  Howard,  33  Ga.  533;  v.  Williams,  48  Pa*  St.  450;  Durst  v. 

«.    c,    83   Am,    Dec.    176;    Duffy  v.  Swift,  n  Tex.  273. 

Shockey,  11  Ind.70;  s.  c,  71  Am.  Dec.  4.  Bagley  v,  Peddie,  16  N.  Y.  460; 

348;   Foley  V.  McKeegan,  4  Iowa  i;  s.  c,  69  Am.  Dec.  713;  Spear  t;.  Smith, 

«.  c,  66  Am.  Dec.  107.     Compare  Bag-  x  Den.  (N.  Y.)  464;  Knapp  v.  Maltbv. 

ley  V.  Peddie,  16  N.  Y.,  469;  s.  c,  60  13  Wend.  (N.  Y.)  587;  Dakin  v,  Wifl- 

Am.  Dec.  713;  Colwell  v.  Lawrence,  30  lams,  17  Wend.  (N.  Y.)  447;  s.  c,  22 

N.  Y.  71.  Wend.   (N.  Y.)   201;   Powell  r.   Bur- 

S.  Where  the  parties  contract  mu-  roughs,  54  Pa.  St.  329;  Kemble  v.  Far- 

tually  to  do  certain  acts  at  a  fixed  time,  ren,  6  Bing.  141 ;  Astley  v.  Weldon,  2 

jind  ^^respectively  bind  themselves  each  Bos.  &  Pul.  346;  Davies  v.  Penton,  6 

to  the  other  in  the  sum  of  $500,  for  the  Bam.    &   Cress.  216;    Galsworthy   v, 

faithful    performance    of    the    several  Strutt,  i  Exch.  659;  Price  v.  Green,  16 

jigreements  herein  entered  into,"  that  Mees.  &  W.  346. 

sum  is  to  be  considered  liquidated  dam-  In  Bagley  v.  Peddie,  16  N.  Y.  469; 

ages  and  not  a  penalty.    Gammon  v,  s.  c,  69  Am.  Dec.  713,  the  court  said: 

Howe,  14  Me.  250.  '* Although  the  courts  have  uniformly 

*'Fiz«d  and   Bettl«d   DunagM."—  In  conceded  to  parties  the  riffht  to  fix  the 

Parr  v,  Greenbush,  42  Hun  (N.  Y.)  amount  of  damages  in  advance  of  the 

232,  it  was  held  that  a  forfeit  of  $5,000  breach  of  the  contract,  and  at  any  sum, 

-**a8  fixed   and   settled  damages  to   be  however   disproportioned  to    the  real 

paid  by  the  failing  party"  was  Hqui-  damages  they  shall  see  fit,  and   have 

dated  damages,  and  not  a  penalty.  likewise  conceded  that  it  is  a  question 

"Forfislt  and  Pay."— In  Cheddick  v.  of  intention  to  be  derived  from  the 
Marsh,  21  N.  J.  L.  463,  it  was  held  that  scope  and  tenor  of  the  agreement,  yet, 
when  a  party  to  an  agreement  con-  when  the  judicial  mind  has  acted  upon 
tracts,  upon  a  given  event,  10  "forfeit  this  class  of  cases,  it  is  evident  how  re- 
and  pay"  a  certain  sum  of  money,  the  pugnant  it  has  been  to  enforce  them  ac- 
natural  and  legal  import  of  the  terms  cording  to  the  plainly  expressed  Ian- 
renders  that  sum  stipulated  damages  or  guage  of  the  contracting  parties, 
compensation,  and  not  a  penalty,  un-  Hence  have  sprung  up  a  series  of 
less  a  contrary  intention  is  to  be  in-  artificial  rules  peculiar  to  contracts  of 
ferred  from  other  parts  of  the  agree-  this  character,  which,  while  they  os- 
ment.  tensibly   profess    to  comply   with   the 

A  nun  named  in  the  condition  of  a  fundamental  canons  of  construction  ap- 

iKmd,   Bociirod   by   another  and    large  pertaining  to  the  legal  science,  contrive 

amount  named  in  the  penal  clause,  is  to  contravene  them  by  artificial  distinc- 

not  to  be  considered  as  a  penalty,  but  tions    and    limitations.    I   will    repeat 

as    liquidated     damages.     Cotheal    v,  some  of  the  rules  found  in  the  books: 

Talmage,  9  N.  Y.  (5  Seld.)  551.  i.  The  language  of  the  agreement  is 

8.  Bagley  v.  Peddie,  16  N.  Y.  469;  not  conclusive,   and  the  effort  of  the 

s.  c,  66  Am.  Dec.  713;  Perkins  v,  Ly-  court    is  to  learn    the  intent    of  the 

man,  ix    Mass.  76,81.    See  Foley  v,  parties;  hence  the  term 'liquidated  dam- 
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The  importance  of  the  distinction  between  the  terms  "liquidated 
damages  "  and  "  penalty  "  will  be  appreciated  when  it  is  remem- 
bered that  upon  the  decision  between  them  depends  the  question 
whether  a  sum  stipulated  to  be  paid  upon  the  breach  of  a  con- 
tract shall  be  considered  as  a  debt,  and  arbitrarily  enforced  as 
such,  or  whether  it  shall  be  discarded,  to  give  place  to  an  enquiry 
as  to  the  extent  of  the  damage  actually  suffered  from  the  failure 
to  perform  the  agreement.  If  the  sum  named  is  determined  to 
be  liquidated  damages,  the  only  proof  required  for  a  recovery  of 
that  precise  amount  is  that  the  undertaking  to  which  it  relates 
has  been  broken.*  But  if  the  court  regards  it  as  a  mere  penal 
sum,  its  place  in  the  contract  gives  it  no  weight,  and  no  recovery 

ages'  is  not  sufficient  to  control  the  con-  inserted,  and  the  same  language  de- 
struction) if  the  court  can  discover  in  nominating  it  liquidated  damages  is  re- 
the  other  parts  of  the  instrument  rea-  peated  at  the  close  of  the  condition  of 
son  even  to  doubt  as  to  the  intention  of  the  bond.  The  word  ^penalty*  is  not 
the  parties;  2.  Where  the  word  *pen-  used  in  the  instrument,  nor  any  other 
alty'  IS  used  it  is  generally  conclusive  word  of  a  similar  import.  The  Ian* 
against  its  being  held  liquidated  dam-  guage  of  the  instrument  is  unambigu- 
ages,  however  strong  the  language  of  ous;  and,  according  to  the  usual  rules- 
other  parts  of  the  instrument  in  favor  of  construction,  the  duty  of  interpreta- 
of  such  construction;  3.  If  the  sum  tion  is  not  imposed  upon  the  court.  But 
stipulated  is  to  be  paid  on  the  nonpay-  the  rules  applied  to  such  agreements  are 
ment  of  a  less  sum  which  is  certain  *in  peculiar,  and  it  is  necessary  to  see 
amount  (or,  as  some  judges  say,  can  be  whether  the  case  falls  within  any  of  the 
easily  ascertained  by  a  jury),  and  made  rules  above  given,  which  will  enable  us 
payable  by  the  same  instrument,  then  it  to  declare  the  sum  denominated  liqui- 
will  be  treated  as  a  penalty;  4.  When  dated  damages  and  not  a  penalty,  a 
the  agreement  is  in  the  alternative  to  mere  penalty  nevertheless.  .  .  .  The 
do  an  act  or  pay  a  given  sum  of  money,  case  at  bar  seems  to  me  to  fall  within  the 
the  court  will  hold  the  party  failing  to  sixth  rule,the  damages  being  wholly  un- 
have  had  his  election  and  compel  nim  certain  and  depending  entirely  on  proof 
to  pay  the  money;  5.  If  the  sum  be  aliunde  the  instrument  declared  on. 
evidently  fixed  to  evade  the  usury  laws,  **The  plaintiff  was  a  gold  pen  manu- 
or  any  other  statutory  laws,  or  to  cloak  facturer,  and  would  probably  have  to 
oppression,  the  court  will  relieve  by  entrust  those  whom  he  took  into  his 
treating  it  as  a  penalty;  6.  If,  in-  employ  with  the  secrets  of  his  trade 
dependently  of  the  stipulated  dam-  and  the  materials  used  therein;  and  it 
ages,  the  damages  would  be  wholly  un-  would  be  difficult  to  prove  the  actual 
certain  and  incapable  of  being  ascer-  damage  he  would  sustain  by  their  leav- 
tained  except  by  conjecture,  In  such  ing  his  employ,  revealing  the  secret  to 
case  the  damages  will  be  considered  others  or  embezzling  his  materials.  It 
liquidated,  if  they  are  so  denominated  was  to  guard  against  these  contingen- 
in  the  instrument;  7.  If  the  language  of  des  that  he  required  the  defendant  to 
the  parties  evinces  a  clear  and  un-  give  the  bond  in  suit,  with  stipulated 
doubted  intention  to  fix  the  sum  men-  damages,  in  order  to  supersede  proof  in 
tioned  as  liquidated  damages  in  case  of  case  of  breach  of  any  of  its  provisions, 
default  of  performance  of  the  same  act  From  the  nature  of  the  employment  it 
agreed  to  be  done,  then  the  court  will  would  be  difficult  to  prove  how  much 
enforce  the  contract,  if  legal  in  other  money  the  person  employed  would  or 
respects.  miffht  detain,  or  how  much  of  the  ma- 
**The  language  of  the  instrument  de-  tenals  he  might  refuse  to  give  an  ac- 
clared  on  is  clear  and  distinct  in  de-  count  of.  The  damages  to  result  from 
nominating  the  three  thousand  dollars  a  breach  of  any  of  the  stipulations'  of 
liquidated  damages,  and  expressly  nega-  the  agreement  being  uncertain  and  con- 
tives  the  idea  of  its  being  inserted  as  a  jectural,  I  hold  the  case  one  of  liqui- 
penalty.  This  occurs  in  that  part  of  dated  damages." 
the  bond  where  the  penal  sum  is  usually  1.  See  Spicer  v.  Hoop,  51  Ind.  365. 
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can  be  had  except  to  the  extent  of  the  real  loss  or  injury ;  *  and, 
therefore,  the  tendency  of  the  courts  is  to  regard  a  stipulated 
sum  in  a  contract  as  a  penalty,  if  the  damages  can  be  estimated, 
unless  the  intention  of  the  parties  is  clearly  shown  to  have  been 
otherwise,  and  the  stipulated  amount  is  fixed  on  as  the  basis  of 
compensation.* 

1.  See  Jaquetht;.  Hudson,  5  Mich.  123.  parties  have  made  the  stipulation  with- 
8.   See  Scofield  v.  Tompkins,  95  III.  out  reference  to  the  principle  of  just 
190;  Jeminson  v.  Gray,  29  Iowa  537;  compensation,  and  so  excessive  as  to  be 
Jaqueth  v.  Hudson,  5  Mich.  123;  Myer  out  of  all  proportion  to  the  actual  dam- 
V.  Hurt,  40  Mich.  5x7;  Basye  v.  Am-  age,  the  court  must  hold  that  they  could 
brose,  28  Mo.  39;   Hoag  v,  'McGinnis,  not  have  intended  it  as  stipulated  dam- 
22  Wend.  (N.  Y.)  163;  Thoroughgood  afi^es,  though  they  have  so  expressly  de- 
V,  Walker,  2  Jones  (N.  Car.)  L.   15;  clared.     See,  as  an  example  of   this 
Burrage  v.  Crump,  3  Jones  (N.  Car.)  class  of  cases,  Kemble   v,  Farren,  6 
L.  330;  Shreve  v,  Brereton,  51  Pa.  St.  Bing.  141.    Now  this,  it  is  true,  may 
175;   Pierce  v.  Jung,  10  Wis.  30;  Grand  lead  to  the  same  result  in  the  particular 
Tower  Co.    v.  Phillips,  90   U.  S.   (23  case  as    to  have  placed   the  decision 
Wall.)  471;   bk.  23,  L.  ea.  71;   Horner  upon  the  true  ground,  viz,  that  though 
^.  Flintoff,  9  Mees.  &  W.  678;  Astley  the  parties  actually  intended  the  sum  to 
V.  Weldon,  2  Bos.  &  Pul.  340;   Kemble  be  paid,  as  the  damages  agreed  between 
^,  Farren,  6  Bing.  141.  them,  vet  it  being  clearly  unconscion- 
In  Jaqueth  v,  Hudson,  5  Mich.  123,  able,  tde  court  would  disregard  the  in- 
the  court  said:  "It  is  true  the  courts  in  tention  and  refuse  to  enforce  the  stipu- 
nearly  all  the  cases  profess  to  be  con-  lation.    But,  as  a  rule  of  construction 
struing  the  contract  with  reference  to  or  interpretation  of  contracts,  it  is  rad- 
the  intention  of  the  parties,  as  if  for  the  ically  vicious,  and  tends  to  a  confusion 
purpose    of    ascertaining    and    giving  of  ideas  in  the  construction  of  contracts 
•effect  to  that  intention;  yet  it  Is  ob-  generally.    It  is  this,  more  than  any- 
vious,  from  these  cases,  that  wherever  thing  else,  which  has  produced  so  much 
It  has  appeared  to  the  court  from  the  apparent  conflict  in  the  decisions  upon 
face  of  the  contract  and   the  subject  this  whole  subject  of  penalty  and  stip- 
matter,  that  the  sum  was  clearly  too  ulated  damages.    It  sets  at  defiance  all 
large  for  iust  compensation,  here,  while  rules  of  interpretation  by  denying  the 
they  will  allow  any  form  of  words,  intention  of  the  parties  to  be  what  they, 
even  those  expressing  the  direct  con-  in  the  most  unambiguous  terms,  have 
trary,  to  indicate  the  intent  to  make  it  declared  it  to  be,  and  finds  an  intention 
a  penalty;  yet  no  form  of  words,  no  directly  opposite  to  that  which  is  clearly 
force  of  language  is  competent  to  the  expressed  ^divinatio  non  interpretatio 
expression  of  the  opposite  intent.  Here,  est^  qucB  omnino  recedit  a  literal 
then,  is  an  intention  incapable  of  ex-        "Again,  the  attempt  to  place  this  ques- 
pression  in  words;  and  as  all  written  tion  upon  the  intention  of  the  parties, 
contracts  must  be  expressed  in  words,  and  to  make  this  the  governing  con- 
it  would  seem  to  be  a  mere  waste  ot  sideration,  necessarily  Implies  mat,  if 
time  and  effort  to  look  for  such  an  in-  the  intention  to  make  the  sum  stipula- 
tention  in  such  a  contract.    And  as  the  ted  damages  should  clearly  appear,  the 
•question  is  between  two  opposite  in-  court  would  enforce  the  contract  ac- 
tents  only,  and   the  negation  of  one  cording  to  that  intention.  To  test  this,  let 
iiecessariiy  implies  the  existence  of  the  it  be  asked  whether,  in  such  a  case,  if  it 
other,  there  would  seem  to  be  no  room  were  admitted  that  the  parties  actually 
left    ifor  construction    with   reference  intended  the  sum  to  be  considered  as 
to  the  intent    .    .    •    But  some  of  the  stipulated  damages,  and  not  as  a  pen- 
cases  attempt  to  justify  this  mode  of    alty,  would  a  court  of  law  enforce  it 
construing  the  contract  with  reference  for   the  amount    stipulated?    Clearly, 
to  the  intent  by  declaring,  in  substance,  they    could  not,   without   going   back 
that    though    the     language     is    the  to   the    technical    and   long   exploded 
strongest  which  could  be  used  to  evince  doctrine  which  gave  the  whole  penalty 
the  intention    in  favor    of  stipulated  of  the  bond,  without  reference  to  the 
<lamages,  still,  if  it  clearly  appear  by  damages     actually     sustained.    They 
reference  to  the  subject  matter  that  the  would   thus    be  simply  changing  the 
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But  it  has  been  held  that  the  large  amount  of  the  stipulated 

sum  alone  is  not  per  se  sufficient  to  regard  it  as  a  penalty.* 

2.  When  a  Stipulation  Will  be  Treated  as  a  Liquidation  of  Dam- 
ages,— It  is  now  well  settled  that  a  sum,  if  it  be  at  all  reasonable, 
stipulated  to  be  paid  as  "  liquidated  damages  "  for  the  breach  of 
a  covenant,  will  be  regarded  as  such,  and  not  as  a  penalty,  where, 
from  the  nature  of  the  covenant,  the  damages  arising  from  its 
breach  are  entirely  uncertain,  and  cannot  be  ascertained  upon  an 
issue  of  fact.*  The  following  are  instances  of  this  class  of  con- 
names  of  things  and  enforcing,  under  creased,  the  larger  interest  is  in  the  na- 
the  name  of  stipulated  damages,  what  ture  of  a  penalty,  and  may  be  relieved 
in  its  own  nature  is  but  a  pentuty.  The  against  in  equity.  But,  on  the  other 
real  question  in  this  class  of  cases  will  hand,  if  the  larger  rate  be  originally 
be  found  to  be  not  what  the  parties  in-  reserved,  with  an  agreement  for  reduc- 
tended,  but  whether  the  sum  is,  in  fact,  tion  on  punctual  payment,  the  condition 
in  the  nature  of  a  penalty;  and  this  is  for  such  punctual  payment  is  part  of  the 
to  be  determined  bv  the  magnitude  of  contract,  and  relief  cannot  be  given  if 
the  sum,  in  connection  with  the  subject  it  is  not  fulfilled."  NichoUs  v.  Maynard, 
matter,  and  not  at  all  by  the  words  or  3  Atk.  519. 

the  understanding  of  the  parties.  The  1.  Sutton  v.  Howard,  33  Ga.  536. 
intention  of  the  parties  cannot  alter  it.  2.  See  California  Steam  Nav.  Co.  r. 
While  courts  of  law  save  the  penalty  Wright,  6  Cal.  259;  s.  c,  65  Am.  Dec. 
of  the  bond,  the  parties  intended  the  ^11;  Nash  v,  Hermosilla,  9  Cal.  5S4; 
payment  of  the  penalty  as  much  as  they  Fisk  v.  Fowler,  10  Cal.  512;  Streeter 
now  intend  the  payment  of  stipulated  v.  Rush,  25  Cal.  67;  Tingley  v.  Cutler, 
damages.  It  must,  therefore,  we  think,  7  Conn.  291 ;  Hardee  &  Co.  v,  Howard, 
be  veiT  obvious  that  the  actual  inten-  jj  Ga.  533;  s.  c,  83  Am.  Dec.  176; 
tion  of  the  parties  in  this  class  of  cases,  Hamilton  v,  Overton,  6  Blackf.  (Ind.) 
and  relating  to  this  point,  is  wholly  im-  206;  s.  c,  38  Am.  Dec  1^6;  Diiffy  v, 
material;  and  though  the  courts  have  Shockey,iiInd.7o;8.c.,7iAm.Dec.348; 
very  generally  professed  to  base  their  Foley  v.  McKeegan,  4  Iowa  i;  s.  c^  66 
decisions  upon  the  intention  of  the  Am.  Dec.  107;  Hall  v.  Crowley,  87 
parties,  that  intention  is  not,  and  can-  MafiS.  304;  s.  c.,8i  Am.  Dec.  745;  Gam- 
not  be  made,  the  real  basis  of  these  de-  mon  v,  Howe,  14  Me.  250;  Mason  v. 
cisions.  In  endeavoring  to  reconcile  Callender,  2  Minn.  350;  Brightv.  Row- 
these  decisions  with  the  actual  intention  land,  4  Miss.  398;  Morse  t.  Rathburn^ 
of  the  parties,  the  courts  have  some-  42  Mo.  594;  s.  c,  97  Am.  Dec.  359; 
times  been  compelled  to  use  language  Cotheal  v.  Talmage,  9  N.  Y.  551;  s.  c, 
wholly  at  war  with  any  idea  of  inter-  61  Am.  Dec.  716;  Dunlop  v.  Gregory,, 
pretation,  and  to  say 'that  the  parties  loN.  Y.  241;  s.  c,  61  Am.  Dec.  746; 
must  be  considered  as  not  meaning  ex-  Bagley  v,  Peddie,  16  N.  Y.  469;  s  c.,. 
actl^'  what  they  say.'  Homer  xk  Flint-  69  Am.  Dec.  713;  Esmond  v.  Van 
off,  9  M.  &  W.  678,  per  Park,  B.  May  Benschoten,  12  Barb.  (N.  Y.)  366; 
it  not  be  said,  with  at  least  equal  pro-  Mundy  v.  Culver,  18  Barb.  (N.  Y.) 
priety,  that  courts  have  sometimes  said  336;  De  Groff  v.  America  L.  T.  Co.,  24 
what  they  did  not  exactly  mean  ?  The  Barb.  (N.  Y.)  375;  Bingham  v.  Rich- 
foregoing  remarks  are  all  to  be  con-  ardson,  i  Winst.  *(N.  Car.)  217;  Wolf 
fined  to  that  class  of  cases  where  it  was  Cr.  Diamond  Coal  Co.  v,  Schultz,  71 
clear,  from  the  sum  mentioned  and  the  Pa.  St.  180;  Powell  v.  Burroughs,  ^4 
subject  matter,  that  the  principle  of  Pa.  St.  329;  Craig  t».  Dillon,  Up.  C. 
compen.sation  had  been  disregarded.  App.  116;  Fletcher  t>.  Dyche,  2  1.  R- 

"The  distinction  between  a  penalty  34,  Suth.  Dam.  504;  i  Dane's  Abr.  549,, 

for  securing  the  performance  of   the  §  18. 

contract,  and  a  stipulation  which  makes  "Where  the  damages  resulting  from 

part  of  the  contract  itself,  may  be  il-  the  breach  of  an  agreement  would  be 

lustrated  by  the  rule  that  if  a  certain  very  uncertain,  and  evidence  of  their 

rate  of  interest  is  reserved  in  a  mort-  amount  very  difficult  to  obtain,  and  the 

gage,  with  an  agreement  that  if  it  be  fair  import  of  the  agreement  is  that  the 

not  paid  punctually  the  rate  shall  be  in-  amount  named  in  it  is  specified   and 
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tracts :  An  agreement  not  to  engage  in  a  business  or  occupation 
named,  within  a  specified  time,  or  at  a  certain  place,  or  within 
certain  boundaries  or  limits,  such  as  a  contract  that  obli&^or's 
steamboats  will  not  navigate  certain  waters  for  three  years  ;^  an 
agreement  to  discontinue  the  operation  of  a  laboratory  near  obli- 
gee's real  estate  after  the  expiration  of  five  years;*  a  covenant 
to  refrain  from  the  manufacture  of  stearine,,or  star  candles,  in  a 
specified  county  and  State,  until  a  time  named,^  or  from  publish- 
ing, editing  or  printing  any  newspaper  within  a  certain  village 
while  obligee  continues  in  that  business,^  or  from  engaging  in  the 
express  business  in  a  certain  town  in  competition  with  obligee  ;^ 
an  agreement  by  a  physician,  surgeon  or  apothecary,®  or  an  attor- 
ney or  solicitor,''  not  to  engage  in  the  practice  of  his  profession 
within  certain  limits,  or  before  the  expiration  of  a  specified  period; 
a  covenant  by  a  partner,  upon  dissolution  of  partnership  and  sale 
to  his  copartner,  not  to  engage  in  the  business  within  twenty 

agreed  on  to  save    the   expense    and  7.  In  Galsworthy  v,  Strutt,  i  Exch. 

avoid   the  difficulty  of  proving  an  act-  6c8,  covenant  on  an  indenture  for  the 

ual  damage,  and  is  not  out  of  propor-  dissolution  of   copartnership   between 

tion  to  the  probable  actual  damage,  it  the  plaintiff  and  defendant  as  attorneys 

will    be  regarded  as  liquidated  dam-  and    solicitors,    Strutt    promised    and 

ages.'*    Gouieal  v,  Talmage,  9  N.  Y.  agreed  that  he  shall  not,  nor  will  at 

(5  Seld.)  551.    See  Chase  v,  Allen,  13  any  time  or  times  hereafter,  within  the 

Gray  (Mass.)  43.  next  seven  years,  directly  or  indirectly^ 

1.  California  Steam  Nav.  Co.  v.  either  by  himself  or  in  copartnership- 
Wright,  6  Cal.  259;  s.  c,  65  Am.  Dec.  with  another  or  others,  carry  on  the 
511.  said  practice,  profession,  or  business  o£ 

2.  Grasselli  v,  Lowden,  11  Ohio  St.  an  attorney  or  solicitor  within  the  dis- 
349.  tance  of  fifty  miles  from,  etc.,  nor  in- 

5.  Lan^e  v.  Werk,  30  Ohio  St.  520.        terfere  with,  solicit   or    influence  the 
4.  Dakm  v.  Williams,  17  Wend.  (N.    clients  of  the  said  late  copartnership. 

Y.)  ^7.  The  sum  of  one  thousand  pounds  was 

6.  Cushing  v.  Drew,  97  Mass.  445.         fixed  as  "liquidated  damages"    for    a 
6.  In  Sainter  v,  Ferguson,  i  Mac.  &    breach  of   the  covenant.    Breach   as- 

G.  286,  the  defendant  agreed  not    to  sij^ned,  practicing  as  an  attorney  within 

**practice  as  surgeon  or  apothecary  at  fifty  miles,  etc.    Parke,  B.,  said:  '*! 

Maclesfield,    or    within     seven     miles  take    it    to     be    clear   that   upon  the 

thereof,  under  a  penalty  of  five  hun-  true  construction  of  this  covenant,  the 

dred  pounds."    It  was  held  not  to  be  a  defendant  would  not  be  bound  to  pay 

penalty,  but  liquidated  damages.  Cole-  more  than  one  thousand  pounds — that 

MAN,   J.,   said:    '* Although  the  word  is,  in  case  he  should  violate  either  o( 

'penalty,'  which  would  prima  facie  ex-  those  two  or  three  matters  mentioned 

elude  the  notion  of  stipulated  damages,  in  the  covenant.    These  matters    are 

is  used  here,  yet  we  must  look  at  the  each    of^    them    incapable    of     exact 

nature  of  the  agreement,  and  the  sur-  estimation.        It      cannot      be      said 

rounding  circumstances,  to  see  whether  what    damage    a    person    may    sus- 

the  paraes  intended  the  sum  mentioned  tain    by    another    setting   up  in  busi- 

to  be  a  penalty  or  stipulated  damages,  ness  within  a  limited  period  of  time  or 

Considering  the  nature  of   the  agree-  distance,  nor  how  much  he  may  be  in- 

ment,  and  the    difficulty  the   plaintiff  jured  by  the  loss  of  one  of  his  clients, 

would  be  under  in  showing  what  speci-  The  loss  may  be  either  great  or  small; 

fie  damage  he  had  sustained  from  the  and  therefore,  in  order  to  avoid  all  dis- 

defendant's  breach  of  it,  we  can  only  pute,  the  parties  are  content  to  fix  a 

reasonably  construe  it  to  be  a  contract  certain  sum,  namely,  the  sum  they  have 

for    stipulated    and    ascertained  dam-  mentioned  in  .express  terms  in  their 

ases.''    See  also  Miller  v.  Elliott,  i  Ind.  agreement    Now,  it  is  perfectly  com- 

484;  6.  c,  50  Am.  Dec.  475.  petent  to  parties  to  make  a  stipulation 
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miles ;  ^  a  contract  not  to  run  a  stage  on  a  certain  line  in  competi- 
tion  with  obligee ;  *  a  covenant  that  neither  of  three  obligors  will 
set  up  the  tailoring  business  in  a  certain  town  for  twenty-five 
years ;  *  a  contract  by  the  vendor  of  a  mercantile  business  and 
good  will,  not  to  engage  as  proprietor,  clerk  or  employee  in  the 
general  mercantile  business  for  seven  years  within  certain  speci- 
fied townships  ;*  a  covenant  by  obligors,  vendors  of  a  marble-shop 
and  its  good  will,  not  to  start  a  marble  shop  within  certain  limits 
so  long  as  obligees  shall  conduct  the  business  sold,  under  a  forfeit 
of  one  thousand  dollars  damages;^  a  bond  conditioned  that  obligor 
shall  not  engage  in  the  liquor  traffic  within  a  county  named ;  •  a 
covenant  that  obligor  will  not  go  into  the  butchering  business  in 
a  certain  town,  unless  with  the  obligee's  consent,  under  a  penalty 
of  four  hundred  dollars,''  and  an  agreement  by  an  actor  not  to 
practice  his  profession  within  a  certain  district ;  *  a  limitation  of 
the  time  for  completing  a  contract  undertaking,  upon  which 
ulterior  transactions  may  depend, — as  an  agreement  to  finish  the 
repairing  of  certain  houses  by  a  certain  time,  under  a  forfeit 
of  five  dollars  for  each  day's  delay  thereafter ;  •  a  contract  to  corn- 
to  pay  a  fixed  sum  for  the  breach  of  a  yet  a  definite  sum  of  money  is  ez- 
covenant,  the  damage  arising  from  pressly  made  payable  in  respect  of  it, 
which  it  is  extremely  difficult  to  ascer-  by  way  of  liquidated  damages,  those 
tain;  and  I  think  it  is  not  an  unreason-  words  must  be  read  in  the  ordinary 
able  stipulation  which  the  defendant  sense,  and  cannot  be  construed  to  im- 
has  made  that  he  should  pay  one  thou-  port  a  penalty/*  The  dam^es  were 
sand  pounds  upon  the  event  of  either  of  therefore  held  to  be  liquidated, 
the  matters  mentioned  in  the  agree-  For  other  illustrations  of  like  nature 
ment.**  see  Lightner  v,  Menzel,  25  Cal.  452; 

1.  Nobles  V,  Bates,  7  Cow.  (N.  Y.)     Holbrook  v,  Tobey,  66  Me.  410;  Mott 
307.  V.  Mott,  II  Barb.  (N.  Y.)  127;  Bigony 

2.  Pierce  v.  Fuller,  8  Mass.  222.  v.  Tyson,  75  Pa.  St.  157;  Rawlinson  v. 
8.  Applegate  v,  Jacoby,  9  Dana  206.    Clarke,  14  Mees.  Si  w.  187;  Hitchcock 

4.  Stewart  t;.  Bedell,  79  Pa.  St.  336.  v.  Coker,  6  Ad.  &  EI.  438;  Atkvns  v, 

5.  Duffy  V.  Schockey,  11  Ind.  7o;s.c.,  Kinnier,  4  Exch.  776;  Mercer  v.  Irving, 
71  Am.  Dec.  348.  i  E.  B.  &  E.  563;  Reynolds  'O.  Bridge, 6 

6.  Studebaker  v.  White,  31  Ind.  211;  E.  &  B.  528;  Horner  v.Flintoflf,©  Mees. 
8.  c,  99  Am.  Dec.  628.  &  W.  678;  Davis  v,  Penton,  6  B.  &  C. 

7.  Streeter  r.  Rush,  25  Cal.  67.  216;    Reilly    v,   Jones,    i    Bing.    302; 

8.  In  Green  v.  Price,  13  Mees.  &  W.  Leighton  v,  Wales,  3  Mees.  &  W.  545; 
695,  affirmed  16  M.  &  V?^.  346,  the  de-  Crisdee  v.  Bolton,  3  C.  &  P.  240. 
fendant  had  contracted  not  to  practice  9.  Hall  v.  Crowley,  87  Mass.  304. 
as  a  performer  within  a  certain  district,  In  this  case  the  court  said:  .  .  . 
and  bound  himself  to  the  plaintiff  in  "The  sum  named  is  for  doing  one  cer- 
the  sum  of  five  thousand  pounds  **as  by  tain  and  specific  job  of  work  within  a 
way  of  liquidated  damages,  and  not  of  prescribed  time,  and  not  for  an  omis* 
penalty."  The  court  said:  "Where  the  sion  to  comply  with  divers  separate 
deed  contains  several  stipulations,  of  and  independent  stipulations  of  differ- 
various  degrees  of  importance,  as  to  ent  degrees  of  importance,  the  failure  to 
some  of  which  the  damages  might  be  perform  each  of  which  would  occasion 
considered  liquidated,  whilst  for  others  very  different  and  unequal  amounts  of 
they  may  be  deemed  unliquidated,  and  a  damage  to  the  defendant.  Nor  is  it  to 
sum  of  money  is  made  payable  on  a  be  overlooked  that  the  loss  or  injury 
breach  of  any  of  them,  the  courts  have  which  would  accrue  to  the  owner  by 
held  it  to  be  a  penalty  only,  and  not  the  noncompletion  of  the  houses  sea- 
liquidated  damages  But  when  the  sonably,  according  to  the  terms  of  the 
damage  is    altogether   uncertain,  and  contract,  would  be  difficult  to  prove 
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plete  the  construction  of  a  building  within  a  certain  time,  and 
providing  for  the  payment  to  the  builder  of  a  specified  sum  for 
each  day  the  building  should  be  finished  before  the  specified  time, 
and  the  payment  by  him  to  the  owner  of  the  same  amount  for 
each  day,  after  that  time,  required  for  the  completion  of  the  build- 
ing,* and  a  covenant  for  the  completion  and  delivery  afloat  of 
the  hull  of  a  vessel  within  a  certain  time,  under  a  forfeit  of  a 
specified  sum  per  ton  per  month,  or  in  that  proportion,  for  all 
delay;*  a  promise  of  marriage;*  a  covenant  not  to  disclose  the 

and  still  more  difficult  to  estimate  in  2.  The  contract  in  part  was  as  fol- 

money.    All  these  circumstances  indi-  lows:  **The  vessel  (a  schooner)  is  to  be 

cate  very  clearly  that  the  intent  of  the  built,  caulked,  finished  and  ready  for 

parties  was  to  insert  in  their  agreement  the    rigger     to     complete     his    work, 

a  fixed  measure  of  damages,  and  not  to  launched  and   delivered   afloat  in   the 

name  a  sum  as  a  penalty  merely.   .   .    .  harbor  of  Eden,  painted  with  one  coat 

In  cases  of  this  nature,  where  the  in-  of    paint    inside    and    out    above  the 

tent  of  the  parties  is  so  clear,  the  use  of  wales,  and  graved  below  the  wales,  on 

the  word  "forfeit"  in  the  clause  provid-  or  before  the  first  day  of  June,  1833. 

ing  for  damages  in  case  of  a  breach  is  ...    If  said  vessel  is  not  completed 

not  regarded  as  of  much  weight."  according  to  the  terms  of  the  agree- 

1.  Folsom  V.  McDonough,  60  Mass.  ment  on  the  first  day  of  June  1833*  said 

308;  Ward  V,  Hudson  River  Bldg.  Co.,  Brewer  is  to  pay  charter  to  said  Curtis 

25  N.  Y.  Sup.  319.  &  Savage  (the  plaintiffs)  at  the  rate  of 

Bpedfled  Forfeit  P«r  Montli. — In  a  $1.50  per  ton  per  month,  and  in  propor- 
contract  entered  into  for  building  a  tion  for  a  less  time  as  said  vessel  shall 
house,  there  was  a  stipulation  that  in  overrun  the  time  agreed  upon.  To  the 
case  of  default  in  not  completing  the  true  and  faithful  performance  of  this 
house  by  the  time  specified,  the  builder  agreement  the  parties  bind  themselves 
should  ibrfeit  $100  per  month,  from  each  to  the  other,  in  the  penal  sum  of 
that  time  until  the  actual  completion  of  one  thousand  dollars." 
the  house.  Held^  that  the  forfeiture  It  was  held  that  the  proper  construc- 
took  the  charter  of  liquidated  or  stated  tion  of  the  contract  was,  that  the  de- 
damages  and  not  that  of  a  penalty,  fendant  was  bound  to  have  the  vessel 
Worrell  v.  McClanaghan,5  Strobh.  (S.  ready  for  the  rigger  so  long  before  the 
Car.)  115.  first  day  of  June  that  the  rigsing  might 

Severe  Bterm. — Where  a  storm  pre-  be  completed  and  the  vessel  launched 
vents  the  completion  of  a  building,  the  by  that  day;  and  as  the  vessel  was  not  so 
builder  is  not  entitled  to  relief  from  the  completed,  the  stipulated  sum  was  held 
provision  for  liquidated  damages,  to  be  liquidated  damages,  and  judgment 
though  the  storm  be  considered  as  an  was  rendered  for  the  plaintiffs,  accord- 
act  of  God.  He  should  have  protected  ing  to  the  time  lost.  Curtis  v.  Brewer, 
himself  against  such  danger  by  his  con-  34  Mass.  513. 

tract     Ward  v,   Hudson   River  Bldg.  For  other  like  cases,  see   Watts  v, 

Co.,  5  N.  Y.  S.  319.  Sheppard,   2   Ala.    425;  O'Donnell  v. 

Especially  is    the  storm  no  excuse  Rosenberg,  14  Abb.  (N.  Y.),  N.  S.  59; 

where  it  appears  that  the  work  might  Pettis  v.  Bloomer,  21  How.  (N.  Y.)  Pr. 

have  been  entirely  completed,  by  the  317;  Harmony  v,  Bingham,  12  N.  Y. 

exercise    of    due    diligence     between  100;  Weeks  v.  Little,  47  N.  Y.  Super. 

March  5th  and  loth.  Ct.  i;  Young  v.  White,  5  Watts  (Pa.) 

Oroee  Bum  as  Dunagee. — Where    a  460;  Caskin  v,  Wales,  9  Up.  C,  C.  P. 

party,  in  consideration  of  another  hav-  314;  McPhee  v,  Wilson,  25  Up.  C,  P. 

Ing    conv^ed  to  him  fourteen  city  lots  Q^  B.  169;  Archibald  v.  Wilson,  33  Up. 

for  only  $21,000,  covenanted  that  he  C,  P.  590;  Hamilton  v.  Moon,  33  Up. 

would,    by  a    certain    day,  erect  two  C.,  P.  100,  520;  Fletcher  v.  Dyche,  2T. 

brick  houses,  or,  in  default  thereof,  pay  R.  32;  Bergheim  v.  Iron  Co.,  44  L.  J.\ 

to  the  grantor,  on  demand,  the  sum  of  Q^  B.  92;  Cruix  v,  Aldred,  14  W.  R.  C. 

$4,000,  held  that  this  sum  was  liqui-  P.  656;   Legge  v,  Harlock,   12   Q^  B. 

dated  damages.    Pearson  v,  Williams,  1015. 

24  Wend.  (N.  Y.)  244;  s.  c,  26  Wend.  S.Promlseof  Karrlafe. — Lowev.Peers, 

(N.  Y.)  630.  4  Burr.  2225.    But  compare  Abrams  v. 

857 


Bistinetioii  LIQ  UIDA  TED  DA  MA  GES.  from  Penalty. 

secrets  of  obligee's  business,  in  which  obligor  is  engaged  as  em- 
ployee ;  *  an  agreement  by  an  employee  not  to  become  intoxi- 
cated ;*  a  contract  to  execute  and  deliver,  or  to  accept,  a  deed  of 
land,* 

Kount8,4  Ohio  314,  where  it  yrus  held  that  time  and  place  as  above  agreed 

that  an  action  of  covenant  would  not  upon,  provided  the  parties  of  the  first 

lie    upon    a    bond     reciting    that    the  part  shall  be  reaihrto  deliver  such  deed  of 

obligors  "are  held  and  firmly  bound,  in  conveyance  as  aforesaid,  then  the  party 

the  penalty  of  a  thousand  dollars,  for  so  failing  shall  and  will  pay  to  the  other 

the  performance  of  a  marriage  con-  party,  or  his  or  their  assigns,  the  sum 

tract,  which  said  H  K  engages  to  per-  of  five  thousand  dollars,  which  sum  is> 

form  with  M  A."  hereby  declared,  fixed  and  agreed  upon 

1.  Biiilneu  Baoreta. — Baglev  v,  Ped-  as  the  liquidated  amount  of  damagea 
die,  16  N.  Y.  469;  s.  c,  69  Am.  Dec.  to  be  paid  by  the  party  so  failing  aa 
713.  In  this  case  the  agreement  was  aforesaid,  for  his  or  their  nonperform- 
that  the  obligor  would  serve  the  obligee,  ance,"  and  it  was  keld  that  would  be 
faithfully  for  a  specified  term  in  nis  treated  as  a  liquidation  of  damages; 
trade  (the  manufacture  of  gold  pens),  although  a  mere  technical  defect  found 
perform  his  orders,  keep  the  secrets  of  in  vendor's  title,  the  deed  being  ten- 
the  trade,  and  not  disclose  any  im-  dered  as  agreed,  in  good  faith,  did  not 
provements,  discoveries  or  inventions  constitute  such  a  breach  of  the  agree- 
by  the  obligee — and  the  court  keld  the  ment  as  to  entitle  the  plaintiff  to  more 
stipulation  of  three  thousand  dollars,  than  nominal  damages,  besides  the 
to  be  paid  by  obligor  upon  a  breach  of  costs. 

his  contract,  to  be  a  liquidation  of  the  A  stipulation  for  damages  may  be  re- 
damages,  because  of  their  uncertainty,  garded  as  liquidated  damages,  when 
Followed  in  Tode  v.  Gross,  4  N.  Y.  contained  in  a  written  contract  con- 
Sup.  402.  cerning  the  sale  of  land,  bv  the  terms 

8.  A  stipulation  in  a  contract  for  the  of  which  nine  thousand  dollars  of  the 
employment  of  a  former  partner  at  purchase  price  was  to  be  paid,  and  two 
very  liberal  wages,  who  still  remains  notes  of  six  thousand  dollars  each,  se- 
ostensibly  a  partner,  that  he  shall  pay  cured  by  a  deed  of  trust,  were  to  be- 
ll,000  as  liquidated  damages  if  he  shall  given  for  the  remainder  of  the  purchase 
become  intoxicated,  is  a  valid  agree-  price,  whereupon  the  vendor  waa  to 
ment  for  liquidated  damages,  where  it  execute  and  deliver  to  the  vendee  a 
appears  that  the  actual  damages  to  be  deed,  the  stipulation  being  that  if  either 
sustained  to  the  business  of  the  em-  party  should  fail  to  comply  with  the 
ployer  by  reason  of  such  intoxication  provisions  of  the  contract "  he  should 
are  incapable  of  actual  measurement,  "forfeit  and  pay  to  the  other  the  sum  of 
Keeble  v.  Keeble  (Ala.),  5  So.  Rep.  two  thousand  dollars."  Morse  v,  Rath- 
149.  burn,  42   Mo.   594;  s.  c,  97  Am.  Dec*. 

8.  ▲greameiita  to  Accept  Deada. — See  359. 
Leggett  V,  Mut.  Life  Ins.  Co.  of  N.  Y.,  Part  of  Damagaa  Paid  Down. — A  party 
53  N.  Y.  394.  In  this  case,  the  con-  agreed  to  convey  a  tract  of  land  for 
tract  sued  on  contained  the  following  $1,200,  a  part  of  which  was  paid  down, 
clause:  "And  it  is  hereby  further  agreed  and  was  to  be  received  as  part  of  the 
that,  in  case  the  said  parties  of  the  first  consideration  money,  if  the  purchase 
part  shall  fail  or  refuse  to  execute  and  was  completed,  or  of  the  damage,  if  the 
deliver  a  proper  deed  of  conveyance  in  contract  was  not  performed;  and  he 
manner  and  at  the  time  and  place  also  covenanted,  if  he  did  not  conform 
above  specified  for  that  purpose,  pro-  to  his  agreement,  to  pay  $500  as  a  for- 
vided  the  party  of  the  second  part  feiture.  Held,  that  the  sum  was  liqui- 
shall  be  ready  to  fulfil  and  perform  the  dated  damages.  Chamberlain  v.  Bag- 
covenants  then  to  be  fulnlled  on  his  ley,  11  N.  H.  234. 
part;  or  in  case  the  said  party  of  the  Part  Braaeh. — Where  there  are  liqui- 
Second  part  shall  fail  or  refuse  to  pay  dated  damages  for  a  failure  to  convey 
the  said  sum  of  $5,000  in  cash,  and  to  land,  and  a  part  of  the  land  only  is  con- 
receive  the  deed  of  conveyance  from  veyed,  and  a  failure  as  to  the  residue, 
the  parties  of  the  first  part,  and  to  exe-  the  rule  of  damages  is,  that  the  damages 
cute  and  deliver  to  them  the  mortgage  recovered  shall  bear  the  same  ratio  to 
for  $10,000,  hereinbefore  mentioned,  at  the  stipulated  damages  that  tiie  value  ot 
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or  to  assign  a  mortgage,*  or  a  lease,*  or  to  sell  and  deliver, 
at  a  price  named,  the  stock  and  tools  of  a  manufacturing  business,^ 
or  other  personal  property,  at  a  specified  price ;  *  a  stipulation  as 
to  compensation  in  case  of  the  withdrawal  of  a  suit  from  the  con- 
trol  of  an  attorney ;  *  a  warranty  accompanying  the  sale  of  a  breed- 
ing animal;®  an  agreement  fixing  compensation  to  a  landlord 
from  a  tenant  holding  beyond  his  term ;  "^  a  covenant  to  produce 
the  crew  of  a  vessel  upon  its  return  from  sea ;  *  and  a  contract 

the  land  not  conveyed  bears  to  the  value  1.  Clement  v.  Cash,  21  N.  Y.  253. 

of  the  whole  land.    Watts  v.  Sheppard,  2.  Knapp  v.  Maltbjr,  13  Wend.  (N. 

2  Ala.  425.  Y.)  587. 

Afreement  to  Bxoliaiife  Land. — A  and  S.  Lynde    v,  Thompson,  84    Mass. 

B  agreed  to  exchange  certain  property  456. 

worth  $1,600,  and  concluded  their  agree-  4.  Upon  the  sale    and  deUvery  of  a 

ment    as   follows:   "In    witness  of  the  slilp  the  vendor  agreed  to  deliver  a  good 

above  trade,  we  set  our  hands  and  seals,  title  and  register,  within  a  time  certain, 

and  on  forfeiture  of  complying  with  it  under  a  penalty  of  $2,000.    Held^  that 

on  the  part  of  either  A  or  !B  we  hereby  the   $2,000    were   liquidated   damages, 

bind  ourselves,  our  heirs,  etc.,  in  the  Fisk  v.  Fowler,  10  Cal.  512. 

sum  of  $500,  to  be  well  and  truly  paid."  Afreoment    to    Deliver    Com.— The 

Held,  that  on  the  failure  of  either  party  damage  for  a  breach  of  an  agreement 

to  comply,  the  other  is  entitled  to  re-  to  deliver,  on  a  certain  day,  one  hun- 

cover  the   sum  specified  as  liquidated  dred   bushels  of  corn,   the  agreement 

damages.    Williams  v.  Green,  14  Ark.  containing  the  clause,  "this  corn  is  esti- 

315.  mated  at  twenty  dollars,"  should  be  as- 

Failure  to   Poroliaae. — A   agreed  to  sessed  at  the  sum  named  in  the  agree- 

purchase  of  B  an  estate,  and  to  make  ment,  and  not  at  the  value  of  the  corn 

payment  therefor  in  a  particular  man-  on  such  day.     Hise  v.  Foster,  17  Iowa 

ner;    and    further    agreed    that,  if   he  23. 

ehould  fail  to  perform  the  stipulation.  Contract  Between  Partners. — A  stip- 

he  would  pay  the  plaintiff  the  sum  of  ulated   forfeit  in    a    contract  between 

$150.     //^/a,  that    this  was    liquidated  partners  to  buy  and  sell  an  interest  in  a 

damages.    Tingley  v.  Cutler,  7  Conn,  stock  of  goods,  is  liquidated  damages. 

291.  Maxwell  v.  Allen.  78  Me.  32. 

To  Separate  ForlUte  WenMoaed. — In  6.  Where  an  agreement  to  employ  ah 

Heard  v.  Bowers,  40  Mass.  455,  the  con-  attorney,  in  a  very  important  suit,  after 

tract  contained  a  covenant  by  vendees  providing  for  a  very  liberal  compensa- 

that  if  they  should  decline  to  make  the  lion,  in  case  of  success,  stipulated  that, 

purchase,  or  fail  to  give  vendor  notice  in  case  the  suit  should  be  settled,  dis- 

thereof,  or  to  make  the  payments  in  continued  or  taken   from  the  attorney's 

case  they  should  purchase,  and' to  per-  control,  he  should  be  paid  $15,000;  heldy 

form    their     several     covenants,    they  that   this  sum  was  not  a  penal^,  but 

would  pay  to  the  vendor  the  sum  of  liquidated  damages.     Rj^an  v.  Martin, 

$300,  "to  the  true  and  faithful  perform-  16  Wis.  57. 

ance  of  each  and  every  the  covenants,  6.  An  instrument  warranting  a  jack, 
promises  and  agreements  aforesaid,  and  promising  to  refund  $75,  with  inter- 
each  of  the  said  parties  binds  himself  est,  in  case  he  does  not  prove  to  be  what 
to  the  other  in  the  sum  of  $1,000,  as  he  is  warranted  to  be,  will  be  construed 
liquidated  damages  agreed  upon  be-  as  a  liquidation  of  damages.  Myers  v, 
tween  the  said  parties  for  the  breach  of  Hayes,  3  Mo.  98. 
either  of  the  said  covenants;*'  and  it  1,  Landlord  and  Tenant. — Where  the 
was  heldy  that  the  measure  of  damages  lessee  covenants  to  pay  double  rent  for 
for  a  breach  by  vendees  was  the  sum  of  such  time  as  the  lessor  shall  be  kept  out 
$300,  and  that  the  sum  of  $1,000  was  a  of  possession,  after  the  term  is  ended, 
penalty.  See  also  Slosson  v.  Beadle,  7  as  a  forfeiture,  such  double  rent  will  not 
Johns.  (N.  Y.)  72;  Hasbrouck  r.  Tap-  be  considered  as  a  penalty  but  as  liqui- 
pen,  15  Johns.  (N.  Y.)  200.  Compare  dated  damages.  Walker  v.  Engler,  30 
Lampman  v.  Cochran,  16  N.  Y.  275;  Mo.  ijo. 

Harris  v.  Miller,  11  Fed.  Rep.  118;  s.  c,  8.  The  sum  of  $400,  in  a  bond  given 

6  Sawy.  (U.  S.)  319.  by  the  master  of  a  vessel  for  the  pro^ 
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to  meet  a  draft  or  note  drawn  against  another  for  accommodation 
at  a  specified  time.* 

While,  as  above  shown,  it  is  the  tendency  of  the  courts  to  re- 
gard  a  stipulated  sum  as  a  mere  penalty,  yet  it  may  be  stated,  as 
a  general  rule,  that,  where  the  language  of  the  instrument  is  clear 
and  explicit  to  that  effect,  and  unqualified  by  conditions  necessi- 
tating a  decision  to  the  contrary,  under  the  settled  rules  of  judicial 
construction,  the  courts  will  consider  a  stipulation  in  the  contract 
as  a  liquidation  of  damages,  and  enforce  it  as  such.^ 

3.  When  a  Stipulation  Will  be  Treated  as  a  Penalty, — ^The  man!- 
fest  tendency  of  the  civil  courts  to  so  regard  a  stipulation  in  an  ex- 
ecutory contract  of  an  amount  to  be  paid  upon  breach  thereof, 
by  the  failing  party,  has  given  rise  to  a  number  of  artificial  rules 
of  construction ;  and,  while  courts  do  not  always  agree  as  to  the 
length  to  which  the  application  of  these  rules  should  be  carried, 
yet  they  have,  especially  of  late,  become  generally  recognized  and 
adopted  in  the  construction  of  the  terms  and  provisions  of  these 
contracts. 

It  may  be  stated  as  a  rule  of  general  application  that  a  stipula- 
tion for  the  payment  of  a  specified  sum  upon  the  nonperform- 
ance of  the  contract  in  which  it  is  contained  is  to  be  treated  as  a 
penalty  rather  than  as  liquidated  damages,  if  the  intention  of  the 
parties  as  to  its  effect  appears  at  all  doubtful,  or  is  of  equivocal 
interpretation.'  It  is  also  customary  to  consider  such  a  stipula- 
tion as  a  penalty,  in  the  absence  of  clear  and  convincing  proof  of 
a  contrary  intention  by  the  parties  at  the  time  of  execution  of  the 
contract,  where  the  covenant  is  certain  and  the  damages  for  a 
breach  thereof  are  easily  and  exactly  ascertainable,*  especially  if 

duction  of  his  crew,  upon  his  return  v.  Tolliver,  6  Humph.  (Tenn.)  186; 
from  a  foreign  voyage,  under  the  act  of  Taylor  v.  Sandiford,  20  U.  S.  13.  See 
Feb.  20th,  1803,  is  intended  as  a  for-  also  Hamilton  v»  Overton,  6  *Blackf. 
feiture  and  not  as  a  penalty  to  cover  (Ind.)  206;  s.  c,  38  Am.  Dec.  136. 
such  damages  as  may  be  assured.  Civil  Code  Cal.,  ^^  1670,  1671,  pro- 
United  States  V,  Hatch,  Paine  (U.  S.)  vide  that  ^v^ry  contract  bj^  which  the 
336.  amount  of  damage  to  be  paid  in  case  of 

1.  A  sum  is  considered  as  liquidated  a  breach  of  an  obligation  is  determined 
or  ascertained  damages,  and  not  as  a  in  anticipation  thereof  is  void  to  that 
penalty,  in  a  contract,  where  one  party  extent,  except  where,  from  the  nature 
is  to  draw  on  the  other,  an  accommoda-  of  the  case,  it  would  be  impracticable 
tion  acceptor,  and  to  place  funds  in  his  or  extremely  difficult  to  fix  the  actual 
hands  to  meet  the  draft,  which  is  made  damage.  A  breach  of  warranty  in  re- 
payable at  bank  at  its  maturity,  or  in  lation  to  a  harvesting  machine  held  not 
case  of  failure,  is  to  pay  him  ten  per  to  be  such  damages  as  to  make  ex- 
cent,  on  the  principal  and  interest  of  the  tremel  v  difficult  the  actual  damages, 
draft  as  damages.  Hardee  &  Company  Greenfeaf  v,  Stockton  Combined  Har- 
V,  Howard,  33  Ga.  533;  s.  c,  83  Am.  vester  &  Agricultural  Works  (Cal.),  21 
Dec.  176.  Pac.  Rep.  369.    See  also  Eva  v.  Mc- 

8.  See  Bagley  v.  Peddie,  16  N.  Y.  Mahon  (Cal.),  19  Pac.  Rep.  872. 
469;  8.  c,  69  Am.   Dec.  713;  Gray  v,        4.  See  Watts  x;.  Sheppard,  2  Ala. 425; 

Crosby,  18  Johns.  (N.  Y.)  219.  Nash  v,  Hermosilla,  9  Cal.  584;  Foley 

8.  Foley  V.  McKeegan,4lowai;  s.  c,  v,  Mckeegan,  4  Iowa  i;  s.  c,  66  Am. 

66   Am.   Dec.   107;  Shute  v,  Taylor,  5  Dec.  107;  Lord  v.  Gaddis,  9  Iowa  265; 

Mete.  (Mass.)  61;  Bagley  v.  Peddie,  16  Hallock  v.  Slater,  9  Iowa  599;  Burrell 

N.  Y.469;  8.  c.,69Am.  Dec.7i3;Baird  v.    Daggett,  77    Me.  545;    i  N.  Eng. 
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the  amount  named  is  greatly  out  of  proportion  to  the  actual  dam- 
age.* Thus,  the  court  will  regard  as  a  penalty  a  stipulation  in  a 
contract  for  a  sale  of  land  that  if  the  purchaser  fail  to  pay  the 
balance  of  the  purchase  money,  he  shall  forfeit  the  amount  already 
paid ;  or,  on  the  other  hand,  if  the  vendor  shall  fail  to  perfectly 
execute  a  sufficient  deed  at  the  proper  time,  upon  tender  by  the 
vendee  of  the  purchase  money,  he  shall  forfeit  an  amount  equal 
to  that  already  paid.*  So  also  in  case  of  a  mutual  agreement  for 
the  sale  and  purchase  of  personal  property,  under  prescribed  con- 
ditions.*    Likewise  as  to  a  stipulation  for  damages  in  a  contract 

Rep.  297;  Brown  v.  Bellows,  4  Pick,  deeds  for  certain  lands  described,  in  ex- 

(Mass.)  179;    Wallis  v.  Carpenter,  13  change  for  other  lands  conveyed  to  him 

Alien  (Mass.)  19;  Higginson  v.  Weld,  by  the  obligee,  is  not  to  be  regarded  in 

14  Gray   (Mass.)   165;  Davis  v.  Free-  the  nature  of  stipulated    damages,  so 

man,  10  Mich.  188;  Bright  v,  Rowland,  that,  on  the  breach,  the  penalty  becomes 

4  Miss.  39S;  Moore  v.  rlatte  Countv,  8  the  measure  of  damages.  Burr  t;.  Todd, 

Mo.  467;  Cheddicke  v.  Marsh,  31  N.J.  41  Pa.  St.  206. 

L.  463;  Dennis  v.  Cummins,  3  Johns.  8.  Two  persons  bound  themselves  by 

(N.  Y.)  Cas.  297;  s.  c,  2  Am.  Dec.  160;  an  indenture,  the  one  to  convey,  and  the 

Spencer  v.  Tilden,  5  Cow.  (N.  Y.)  144;  other  to  pay  for,  a  certain  water  privi- 

Spear  v.  Smith,  i  Den.  (N.   Y.)  404;  lege,  with  "machinery,  building,  etc.,  at 

Colwell  V,  Lawrence,  38  Barb.  (N.  Y.)  such  prices  as  shall  be  awarded  by  ref- 

643;Burraget;.Crump,3jone8(N.Car.)  erees,  and    for    the    fulfilment  of   the 

L.  330;  Curry  v.  Larer,  7  Pa.  St  470;  agreement  "bind   themselves,  each   to 

s.  c,  49  Am.  Dec.  486;  Burr  v.  Todd,  41  the  other,  under  the  penalty  of  $x,ooo." 

Pa.  St.  206;  Shreve  v,  Brereton,  51  Pa.  Held^  that  this  sum  is  a  penalty  and  not 

St.  175;  Bearden  v.  Smith,  11  Rich.  (S.  liquidated  damages.   Brown  v.  Bellows, 

Car.)  554;  Baird  v.  Tolliver,  6  Humph.  4  Pick.  (Mass.)  178. 

(Tenn.j   186;   s.  c,  44  Am.  Dec.  296;  In  Shreve  v.  Brereton,  51   Pa.  St. 

Fitzpatrick  V.  Collingham,  14.  Wis.  2x9;  175,  the  parties  to  the  contract  bound 

Robinson  v.  Cathcart,  2  Cranch  (U.  S.)  themselves  to  each  other  in  ten  thou- 

590;  Goldsborough  v.  Baker,  3  Cranch  sand  dollars,  *'not  as  penalty,  but  as 

(U.  S.)  48;  Astlev  V,  Weldon,  2  Bos.  &  stipulated  damages."    The  lower  court 

Pul.  ^46;    Kemble  v,  Farren,  6  Bing.  instructed  the  jury  to  find  the  actual 

141;  Magee  v.  Lavell,  L.  R.,  9  C.  r.  damage  sustained,  which  they  fixed  in 

107.  their  verdict  at  twenty-five  thousand 

1.  Bond  Not  to  Carry  on  Builnoaa. —  three  hundred  and  eisnt  dollars,  and 
A  bond  in  the  sum  of  $500,  given  upon  judgment  was  given  tor  that  amount, 
the  sale  of  a  barber  shop  for  $300,  con-  On  error,  the  supreme  court  say: 
ditioned  that  vendor  w^ould  not  carry  ''There  is  in  this  agreement  a  stipula- 
on  the  business  in  the  town;  keld^  to  tion  entirely  incompatible  with  the 
provide  for  a  penalty,  and  not  to  be  a  idea  that  the  sum  named  was  liquidated 
liquidation  of  damages.  Burrell  v.  Dag-  damages;  for  whenever  there  was  a 
gett,  77  Me.  545;  I  N.  Eng.  Rep.  297.  failure  to  supply  (the  oil),  the  plaintiff 

Contract  to  Porform  LatMr. — A  agreed  could  go  into  the  market  and  buy,  and 

to  do  a  piece  of  work  for  $758,  and  gave  charge  the  difference;  and  there  is  not 

his  bond,  with  sureties,  to   secure   the  a  word  to  show  that  they  must  stop 

performance  of  the  work,  in  the  sum  of  purchasing  when  the  difference  reached 

$1,570,  *'not  as  a  penalty,  but  as  liqui-  the  ten  thousand  dollars,  and  then  the 

dated  damages."    Held^  that  such  sum  contract  is  at  an  end,  although  there 

was  to  be  considered  as  a  penalty,  and  may  be  three  or  more  deliveries  to  be 

not    liquidated    damages.      Moore    v.  made.   On  the  other  hand,  if  all  the  de- 

Platte  County,  8  Mo.  467.    See  Welch  liveries  are  made  except  the  last  one 

V.  McDonald  (Va.),  8  S.  E.  Rep.  711.  thousand  barrels,  it  would  be  most  un- 

2.  Foley  v.  McKeegan,  4  Iowa  i ;  s.  c,  reasonable  to  exact  the  whole  amount, 
66  Am.  Dec.  107.  when  the  whole  damage  might  be  only 

Contract  to  Bxchange  Landa. — A  bond  a  fourth  or  some  other  portion  of  the 
in  the  sum  of  $2,000,  with  condition  sum  fixed.  The  damages  in  this  case 
that  the  obligor  execute  and  deliver  the    were    ascertained   without    difficultyi 
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by  a  carrier  to  receive  goods  for  transportation  at  a  certain  place, 
and  at  a  specified  time,*  or  for  other  work  or  services  to  be  per- 
formed, the  value  of  which  is  capable  of  ascertainment,*  or  a 
withholding  of  a  part  of  compensation  for  labor,  to  secure  the 

there  being  no  conflicting  evidence;  pointed  verjr  strongly  to  the  conclusion 
and  the  market  is  so  large,  and  the  that  the  damages  were  liquidated,  for 
prices  so  well  known,  that  there  was  no  there  the  sum  of  forty  pounds  had  ac- 
trouble  of  that  kind.  For  these  reasons,  tually  been  deposited  in  the  hands  of 
and  those  assigned  by  the  learned  judge  the  stakeholder,  to  be  paid  over  to  the 
(in  the  lower  court),  we  are  of  opinion'*  party  against  whom  a  breach  of  the 
that  the  judgment  should  be  affirmed,  agreement  should  be  committed,  and 
Bale  of  Hotel  Builnett. — In  Magee  v.  the  words  were  *either  party  failing 
Lavell,  L.  R.,  9  C.  P.  107,  the  plaintiff  etc.,  shall  forfeit  to  the  other  his  deposit 
entered  into  an  agreement  for  the  money  as  for  liquidated  damages.' 
transfer  of  his  tenancy  in  a  public  The  court  held  the  forty  pounds  to  be 
house,  and  the  sale  of  the  good  will  liquidated  damages,  not  merely  because 
thereof  to  the  defendant.  The  subject  the  words  ^liquidated  damages'  were 
matter  of  the  written  agreement  was  used,  but  from  the  nature  of  the  case." 
described  as  the  house  and  premises  The  last  decision  of  an  English  court 
^'he  now  occupies,"  known  by  the  sign  on  the  subject  is  Ex  farte  Capper,  4 
of  the  White  Hart.  There  was  a  Ch.  Div.  724;  see  Am.  L.  Rev.,  Oct 
coach  house  leased,  but  not  at  the  time  1877.  It  was  the  case  of  a  building  con- 
occupied  by  the  plaintiff.  There  was  a  tract,  where  the  sum  of  one  thousand 
variety  of  stipulations,  one  of  which  pounds  was  stipulated  to  be  paid  in 
was,  that  *4f  either  party  shall  refuse  or  case  the  contract  be  not  in  all  things 
neglect  to  perform  all  and  every  part  of  performed,  which  sum  was  stated  to  be 
this  agreement,  they  hereby  promise  **as  and  for  liquidated  damages."  The 
and  agree  to  pay  to  the  other  who  shall  court  held\h9X  the  one  thousand  pounds 
be  willing  to  complete  the  same,  the  was  in  the  nature  of  a  penalty,  and  only 
sum  of  one  hundred  pounds  as  dam-  the  actual  damage  sustained  by  a  non- 
ages, and  recoverable  in  any  of  her  performance  could  be  recovered." 
majesty's  courts  of  law."  The  defend-  1.  Contract  of  Lading.  —  Upon  the 
ant  remsed  to  perform,  because  he  did  breach  of  a  contract  of  the  owner  of  a 
not  obtain  possession  of  the  coach  vessel,  that  it  shall  be  at  a  foreign  port 
house.  The  plaintiff  sued  to  recover  ready  to  receive  goods  to  be  there  fur- 
one  hundred  pounds.  It  was  held  that  nished,  in  which  it  is  agreed  that  the 
the  agreement  did  not  include  the  penalty  for  nonperformance  by  either 
coach  house,  and  the  one  hundred  party  shall  be  |2,20o,  the  measure  of 
pounds  was  not  liquidated  damages  but  damages  is  not  the  amount  named  as  a 
a  penalty,  and  the  plaintiff  could  only  penalty,  but  the  difference  between  the 
recover  the  damages  found  by  the  jury  stipulated  rate  of  freight  and  the  cur- 
to  have  been  actually  sustained.  Col-  rent  rate  at  the  port  at  the  time  when 
BRIDGE,  C.J.,  said: '* With  respect  to  the  vessel  should  have  been  ready  to 
the  second  question,  viz:  whether  the  receive  her  cargo,  and  interest  upon 
one  hundred  pounds  mentioned  in  the  that  sum,  to  be  computed  from  such  a 
agreement  is  a  penalty,  or  liquidated  date  as  would  make  proper  allowance 
damages — and  I  am  of  opinion  that  it  for  the  time  for  loading  and  for  ordi- 
is  the  former.  The  question  does  not  nary  delay.  Higginson  v.  Weld,  14 
depend  in  such  cases  on  the  words  Gray  (Mass.)  165. 
used  with  respect  to  the  damages  them-  2.  Brsotlon  of  Building. — K  contracted 
selves,  taken  apart  from  the  nature  of  with  C  for  the  building  of  a  mill,  agree- 
the  stipulation  to  be  performed.  The  ing  to  furnish  to  him  all  materials,  as 
courts  refuse  to  hold  themselves  bound  fast  as  needed,  etc.,  etc.,  and  to  pay  him 
by  the  mere  use  of  the  words  Miqui-  $1,000  "fixed  and  stipulated  damages" 
dated  damages,'  and  will  look  to  what  for  any  failure  in  performance  upon  his 
must  be  considered  in  reason  to  have  part.  Held^  that  the  $z,ooo  was  in  the 
been  intended  by  the  parties  in  rela-  nature  of  a  penalty.  Fitzpatrick  v. 
tion  to  the  subject  matter."  Keating,  Cottingham,  14  Wis.  219. 
J.,  referring  to  the  case  of  Lea  v.  Whit-  Actor. — In  the  case  of  Kemble  v, 
aker,  L.  R.,  8  C.  P.  70,  citing  in  the  Farren,  6  Bing.  141,  the  defendant 
argument  to  show  liquidated  damages  agreed  to  act  as  principal  comedian  for 
said:  **The  facts  of  Lea  v,   Whitaker    four  seasons,  and  to  conform  to  certain 

862 


IMsttnottoii                  LIQUIDATED  DAMAGES.  from  Penalty, 
completion  of  the  contract,^  or  a  breach  of  promise  of  marriage.* 

rules,  and  the  plaintiff  agreed  to  pay  Bing.  114,  he  says:  **That  decision  has 
him  three  pound,  six  shillings  and  eight  since  been  acted  upon  in  several  cases, 
pence  every  night  the  theatre  should  be  and  I  do  not  mean  to  dispute  its  author- 
open.  There  was  a  clause  in  the  agree-  ity.  Therefore,  if  a  party  agrees  to 
ment  which  read  that  if  either  party  pay  one  thousand  pounds  on  several 
failed  to  fulfil  his  agreement,  or  any  events,  all  of  which  are  capable  of  ac- 
part  thereof,  or  any  stipulation  therein  curate  valuation,  the  sum  must  be  con- 
contained,  such  party  should  pay  the  strued  as  a  penalty,  and  not  as  liqui- 
other  the  sum  of  one  thousand  pounds,  dated  damages.  But  if  there  be  a  con- 
to  which  sum  it  was  agreed  the  dam-  tract,  consisting  of  one  or  more  stipu- 
ages  should  amount,  and  which  sum  lations,  the  breach  of  which  cannot  be 
was  declared  by  the  parties  to  be  "liqui-  measured,  then  the  parties  must  be 
dated  and  ascertained  damages,  and  not  taken  to  have  meant  that  the  sum 
A  penalty  or  a  penal  sum,  or  in  the  na-  agreed  on  was  to  be  liquidated  dam- 
ture  thereof."  The  breach  alleged  was  ages,  and  not  a  penalty.'* 
A  refusal  to  act  during  the  second  sea-  AstW  v,  Weldon,  2  Bos.  &  P.  546, 
«on.  A  verdict  was  given  for  seven  the  defendant  entered  into  an  agree- 
hundred  and  fifty  pounds.  A  motion  ment  to  perform  at  the  plaintiff's  thea- 
was  made  to  increase  it  to  one  thousand  tre,  to  attend  rehearsals,  pay  fines,  etc., 
pounds,  which  was  denied  by  Tikdal,  and  a  clause  was  inserted  that  if  either 
C  J.,  who  held  it  a  penalty,  notwith-  neglected  to  perform  his  agreement,  he 
standing  the  strong  expressions  used  should  pay  two  hundred  pounds.  The 
by  the  parties.  In  his  opinion,  Tin-  declaration  averred  a  refusal  to  per- 
D A L,  C' J.,  said:  "I f  the  clause  had  been  form.  A  verdict  for  damages  liqui- 
limited  to  breaches  which  were  of  an  dated,  to  be  entered  for  two  hundred 
uncertain  nature  and  amount,  we  should  pounds.  Lord  Eldok,  then  chief  jus- 
have  thought  it  would  have  the  effect  tice  of  the  common  pleas,  said  he  felt 
of  ascertaining  the  damages  upon  any  embarrassed  to  extract  a  correct  prin- 
such  breach  at  one  thousand  pounds.'*'  ciple  from  the  decisions,  but  this  ap- 
From  this  case  arose  the  principle  of  peared  to  him  to  be  correct:  "That 
construction,  that  where  a  sum  Is  to  be  where  a  doubt  is  stated  whether  the 
paid  on  a  breach  of  a  contract,  when  it  sum  inserted  be  intended  as  a  penalty 
is  possible  to  measure  the  damage  on  or  not,  if  a  certain  damage,  less  than 
the  breach  by  an  exact  sum,  it  will  be  that  sum,  is  made  payable  upon  the 
regarded  as  a  penalty;  and  as  stated  in  face  of  the  same  instrument,  in  case 
a  late  English  case,  Magee  v,  Lavell,  the  act  intended  to  be  prohibited  be 
L.  R.  107,  by  Coleridge,  C.  J.,  where  done,  that  sum  shall  be  construed  to  be 
the  contract  contains  a  variety  of  stip-  a  penalty;  though  the  mere  fact  of  the 
ulations  of  different  degrees  of  import-  sum  being  apparently  enormous  and 
ance  and  one  large  sum  is  stated  at  the  excessive,  would  not  prevent  it  beine 
end,  to  be  paid  on  breach  of  perform-  considered  as  Hquiclated  damages." 
ance  of  any,  that  must  be  considered  as  The  sum  was  held  in  this  case  to  be  a 
a  penalty.  The  doctrine  of  Kemble  v.  penalty.  This  decision  gave  us  the 
Farren,  6  Bing.  141,  has  been  followed  principle  of  construction,  that  the  pay- 
in  England  in  Edwards  v.  Williams,  «;  ment  of  a  small  sum  will  cause  the 
Taunt.  247;  Crisdee  v,  Bolton,  3  C.  «  damages  to  be  regarded  as  a  penalty, 
P.  240;  Boys  V,  Ancell,  5  Bing.  N.  C.  there  being  nothing  besides  to  oppose 
390;   Beckham  v,  Drake,  8   ^f.  &  W.  this  construction. 

$46;  Homer  v,  Flintoff,  9  M.  &  W.  1.  A  agreed  to  draw  a  certain  amount 
678;  Galsworthy  v.  Strutt,  i  Exch.  659;  of  timber  for  B,  at  $1.50  per  thousand 
Atkyns  r.  Kinnier,  4  Exch.  776;  Spar-  feet;  $1.00  per  thousand  feet  to  be  ad- 
row  V.  Pais,  7  H.  &  N.  594;  Davies  v-  vanced,  the  remainder  to  be  held  to 
Penton,  6B.  &  C.  216;  Sainter  v.  Fer-  "secure  completion  of  the  contract,"  or 
guson,  I  Mac.  &  G.  286;  Green  v.  Price,  as  "settled,  fixed  and  liquidated  dam- 
16  M.  &  W.  346;  Rawlinson  v.  Clark,  ages"  in  case  of  noncompletion  by  A. 
14  M.  &  W.  187.  And  in  the  late  //e/rf,  that  this  sum  was  to  be  construed 
cases  of  Lea  v,  Whitaker,  L.  R.,  8  C.  as  a  penaltv,  and  that  the  recovery  must 
P.  70,  and  Magee  v,  Lavell,  L.  R.,  9  C.  be  proportional  to  the  number  of*^thou- 
P.  107.  Parke,  B.,  is  supposed  to  have  sand  feet  which  A  failed  to  draw,  and 
civen  a  clear  statement  of  the  English  not  of  the  whole  sum.  Davis  v.  Free- 
Taw  in  Atkyns  v.  Kinnier,  4  Exch.  776.  man,  10  Mich.  188. 
Referring    to    Kemble    v.    Farren,    6  8.  Where    a    bond  recites    that   the 
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The  same  is  true  of  an  obligation  that  a  third  person  shall  perform 
a  contract  entered  into  by  him  ;*  generally  of  all  other  contracts 
or  agreements,  damages  for  the  breach  of  which  are  certain  and 
easy  of  ascertainment,  and  entirely  out  of  proportion  to  the  stipu- 
lated amount.  As  has  been  well  said,  the  policy  of  the  law  will 
not  permit  parties  to  make  that  liquidated  damages  by  calling  it 
such  in  their  contract,  which  in  its  nature  is  clearly  a  penalty  or 
forfeiture  for  nonperformance.* 

Where  a  stipulation  is  to  pay  a  greater  sum,  on  default,  in  pay- 
ment of  a  lesser  one,  it  will  invariably  be  considered  a  penalty ; 
and  no  form  of  words  will  be  sufficient  to  cause  the  court  to  re- 
gard the  prescribed  amount  as  liquidated  damages.'  This  rule 
is  applicable  to  a  stipulation  in  a  promissory  note  or  other  obliga- 
tion for  the  payment  of  money,  providing  for  an  increased  rate  of 
interest  after  maturity,  upon  both  principal  and  interest;*  but 

obligors  "are  held  and  firmly  bound  in  the  words,  "In  witness  whereof  we  bind 

the  penalty  of  $i,ooo,  for  the  true  per-  ourselves  to  pav,  each  to  the  other,  in 

formance  of  a  marriage  contract,  which  case  of  failure  \)y  either  of  us  on  this 

said   H   K  engages    to    perform  with  contract,  the  sum  of  $2,000,  in  case  the 

M   A."     Abrams  v»  Kounts,  4  Ohio  said  stone  should  not  be  delivered,  or 

214.  when  delivered,  paid    for  as   above,'* 

1.  It  was  held  to  be  a  penalty,  and  held  to  constitute  a  penalty,  and  not 

not  liquidated  damages,  where  a  person  liquidated  damages.    Goldsborough  v. 

agreed    to   deliver  two  boat  loads  of  Baker,  3  Cranch  (U.  S.)  48. 

coal    on  different   days,    and    another  State  Bonds. — ^The  sum  mentioned  in 

person  bound  himself  in  a  certain  sum  the  following  instrument,  ^'Received  of 

that  the  former  would  perform  all  his  S   6  four  five  per  cent.  State  bonds, 

agreements  and   in  default  of  liis  de-  which  we  promise  to  return  to  him  in 

livering  said   boat  loads  or  either  of  twelve  months,  or  pay  him  four  thous- 

them,  that  then  the  obligee  might  re-  and  dollars  in  current  Tennessee  bank 

cover  from  the  obligor  said  sum.  Curry  notes,*'  was  held  to  be  a  penalty,  and 

V.  Larer,  7  Pa.  St.  470;   s.  c,  49  Am.  the  value  of  the  bonds  on  the  day  they 

Dec.  486.  should  have  been  returned  only  could 

8.  Davis  V.  Freeman,  10  Mich.  188.  be  recovered.    Baird  v.  Tolliver  et  al^ 

See  Burrage  v.  Crump,  3  Jones   (N.  6  Humph.  (Tenn.)   186;  s.  c,  44  Am. 

Car.)  330.  Dec.  298. 

Contract  to  Oive  PosMMion. — Where,  8.    C;orley    v.  Carter,    23  Ala.  613; 

by  a  written  instrument,  A  acknowl-  Haldeman  v,  Jennings,  14   Ark.  329; 

edged    his    indebtedness  in  a  specific  Gower  v.  Carter,  3  Iowa  244;    Mason 

sum,  with  condition  to  be  void  if  B  v,  Callender,  2  Minn.  350;  s.  c,  72  Am. 

should  be  put  in  possession  of  a  certain  Dec.  102;  Beal  v.  Hayes,  5   Sandf.  (N. 

house  and  lot  on  a  certain  day,  held^  Y.)  640;  Bagley  v,  reddie,   16  N.  Y. 

that  the  amount  was  a  penalty  and  not  469;  s.  c,  69  Am.  Dec.  713. 

liquidated      damages.       Bearden      v.  In  Haldeman  v.  Jennings,   14  Ark. 

Smith,  II  Rich.  (S.  Car.)  554.  329,  a  stipulation  in  a  contract  to  de- 

Where  the  defendant  agreed  to  build  liver  a  quantity  of  staves  for  which  the 

a  brick  building,  and  to  occupy  such  receiving  party  was  to  pay  $400,  and  to 

portion  of  the  lot  as  would  be  satisfac-  make    certain    advances,    that     on    a 

tory  to  the  plaintiff,  and  give  him  pos-  breach  thereof  the  failing  party  should 

session  in  three  weeks,  and  a  lease  of  **pay  the  other  the  sum  of  $500  as  stip- 

six    months    with  the  privilege    of   a  ulated  damages,  without  abatement  or 

twelve  months'  lease,  and  failing  to  do  diminution,"  was  to  be  considered  as 

so  to  pay  certain  damages,  hM^  that  only  making  provision  for  a  penalty, 

the  damages  were  not  liquidated,  but  because  providing  for  the  payment  of  a 

merely  a  penalty  to  secure  the  perform-  larger  sum  upon  failure  to  pay  a  less 

ance  of  the  contract.    Nash  v,  Hermo-  one  at  a  prescribed  time, 

silla,  9  Cal.  584.  4.  Mason  v.  Callender,  2  Minn.  350; 

In  a  contract  for  the  delivery  of  itone,  s.  c,  72  Am.  Dec.  102. 
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where  a  note  is  payable  at  a  specified  day,  for  a  certain  sum, 
which  may  be  discharged  by  the  payment  of  a  less  sum  at  an  ear- 
lier  day,  the  greater  sum  is  not  in  the  nature  of  a  penalty,  but  is 
the  debt  actually  due ;  and  it  is  therefore  recoverable  if  the  less 
sum  be  not  paid  according  to  the  terms  of  the  note.* 

It  is  also  a  general  rule  that  where  there  are  several  covenants 
or  stipulations  in  an  agreement,  some  of  which  are  of  a  certain 
nature,  and  others  uncertain,  with  one  entire  sum  to  be  paid  upon 
the  breach  of  any  of  them,  such  sum  will  be  regarded  as  a  mere 
penalty,  to  give  place  to  an  enquiry  as  to  the  actual  damage  sus- 
tained by  the  breach ;  ^  and  this  applies  to  a  case  in  which  a  note 
or  other  obligation  is  given,  to  be  paid  upon  the  breach  of  a  con- 
temporaneous agreement,  having  several  covenants.*  But  a 
New  York  case  has  held  that  the  stipulated  amount  should  be  en- 
forced as  agreed,  notwithstanding  the  contract  binds  the  prom- 
issor  to  do  several  things  of  different  degrees  of  importance,  and 

1.  Corlejr  V.  Carter,  23  Ala.  613.  ted  damages,  and  not  as  a  penalty,  in 

2.  Watts  V,  Sheppard,  a  Ala.  425;  consideration  of  certain  a^ts  to  be  per- 
Trover  v.  Elder,  77  III.  455;  Carpenter  formed  by  them,  to  go  with  them  to 
V,  Lockhart,  i  Ind.  434;  Foley  v.  Mc<  California  to  dig  for  gold.  He  on  his 
Keegan.  4  Iowa  i ;  s.  c,  66  Am.  Dec.  part  stipulated  to  do  and  perform  many 
107;  Lord  V.  Gaddis,  9  Iowa  235;  Hig-  acts,some  of  them  very  trivial  and  unim- 
ginson  v.  Weld,  14  Gray  (Mass.)  165;  portant  in  their  nature;  and  he  obliga- 
Daily  v,  Litchfield,  10  Mich.  29;  ted  himself  in  case  of  failure  to  comply 
Moore  v.  Platte  County,  8  Mo.  469;  with  his  contract  to  pav  Basye  and 
Gower  v.  Saltmarsh,  11  Mo.  273;  Bachman  one  thousand  dollars  as  liqui- 
Basye  v,  Ambrose,  28  Mo.  39;  Ham-  dated  damages,  and  in  the  event  of 
mer  v,  Breidenbach,  31  Mo.  ^9;  Long  their  receiving  damages  over  that  sum, 
V,  Towl,  42  Mo.  545;  8.  c,  97  Am.  Dec.  he  was  to  pay  whatever  damages  they 
356;  Morse  v,  Rathburn,  42  Mo.  594;  might  sustain;  but  in  no  event  were 
8.  c,  97  Am.  Dec.  350;  Jackson  v,  the  damages  to  be  less  than  one  thou- 
Baker,  2  Edwards  (N.  Y.)  471;  Beal  v.  sand  dollars.  Here  the  one  thousand 
Haye8,5Sandf.(N.Y.)64o;Lampmant;.  dollars  was  to  be  paid  for  the  breach 
Cockran,  16  N.  Y.  275;  Bagley  v.  Ped-  of  any  one  of  the  conditions,  without 
die,  16  N.  Y.  469;  s.  c,  60  Am.  Dec.  regard  to  how  trifling  it  might  have 
713;  Thoroughgood  v.  Walker,  2  Jones  been,  or  whether  Basye  and  Bachman 
(N.  Car.)  L.  15;  Berry  v.  Wisdom,  3  suffered  an  injury  '  in  consequence 
Ohio  St.  241;  Owens  v,  Hodges,  i  thereof  or  not,  and  notwithstanding 
McMull.  (S.  Car.)  106;  Bignall  v.  that  the  damages  might  have  been  sus- 
Grould,  30  U.  S.,  L.  ed.  491.  ceptible  of  easy  and  exact  ascertain- 
As  Uqnidated  damages,  an  agreement  ment  by  evidence  before  a  jury.   It  was 

consisted  of  several  particulars  differ-  held  that  the  whole  scope  and  tenor  of 

ing  very  much  in  importance,  and  con-  the  instrument  showed  that  the  stipula- 

tained   a  provision   that  either    party  tion  was  designed  as  a  penalty,  and  not 

who  should  violate  the  agreement,  in  stated  damages. 

any  part,  should  pay  the  sum  of  $5,000  Bond  for  OUlgM's  Dlsobarge  from 
"as  liquidated  damages;"  but  this  pro-  Claims  of  Third  Pvrsons. — In  a  bond  to 
vision  was  inserted  at  the  suggestion  of  secure  the  obligee's  discharge  from  a 
the  drafUman,  and  it  appeared  to  have  large  number  of  claims  held  by  third 
received  little  or  no  previous  attention  persons  severally,  amounting  to  about 
by  the  parties.  Heut^  that  it  was  to  be  $79,000,  and  varying  from  more  than 
treated  as  a  penalty.  Jackson  v.  Baker,  $8,000  to  less  than  $10  each,  the  penal 
2  Edw.  (N.  V.)  471.  sum  of  $10,000,  although  called  liquida- 
In  the  case  of  Basye  v,  Ambrose,  28  ted  damages,  must  be  held  only  a  pen- 
Mo.  30,  the  defendant,  Ambrose,  bound  alty.  Bignall  v,  Gould,  30  U.  S.,  L.  ed. 
himself  in  the  sum  of  one  thousand  dol-  491. 
lars  to  Basye  and  Bachman  as  liquida-  S.   Berry  v.  Wisdom,  3  Ohio  St.  241. 
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does  not  discriminate  between  them  in  specifying  the  damages, — 
if  all  the  covenants  are  of  an  uncertain  nature  in  respect  to  the 
amount  of  injury  a  breach  would  cause,  and  if  it  is  manifest 
that  the  parties  agreed  on  the  amount  named  for  the  purpose  of 
avoiding  the  expense  and  difficulty  of  ascertaining  the  actual  dam- 
ages.* 

1.  Cotheal  v.  Talmage,  9  N.  Y.  55 ^;  amount  of  damages  than  it  has  to  de- 

8.  c^  61  Am.  Dec.  716.  cide  contrary  to  any  other  of  its  clauses. 

In  this  case  the  contract  out  of  which  It  is  conceded  by  all  that  courts  are  to 
the  action  arose  was  to  the  effect  that  be  governed  by  the  intention  of  the 
plaintiff  should  furnish  subsistence,  parties,  to  be  gathered  from  the  Ian- 
tools,  etc.,  for  a  gold  mining  expedition  guage  of  the  contract  and  from  the 
to  California,  to  be  conducted  by  one  nature  and  circumstances  of  the  case. 
De  Forest,  who,  upon  his  part,  agreed  Where  there  is  a  contract  to  pay  money, 
to  perform  a  number  of  different  serv-  the  damages  for  its  breach  are  fixed 
ices  in  aid  of  the  enterprise,  and  stipu-  and  liquidated  by  law,  and  require  no 
lated  to  pay  five  hundred  dollars  liqui-  liquidation  by  the  parties.  An  agree- 
dated  damages  for  any  breach.  De-  ment  to  pay  greater  damages  is  there- 
fendant  was  surety  for  performance  by  fore  regarded  as  a  penalty.  But  when 
De  Forest.  That  plaintiff  performed  the  damages  resulting  from  the  breach 
on  his  part,  and  that  De  Forest  broke  are  uncertain  in  amount,  as  they  are  in 
the  agreement  in  some  particulars,  were  all  other  cases,  the  parties  have  the 
established  on  the  trial;  but  defendant  right  to  say  how  much  shall  be 
claimed  that  he  could  only  be  held  paid  by  way  of  compensation  to  the 
liable  upon  proof  of  actual  damages  re-  party  injured;  and  when  they  have 
suiting  from  the  specific  breaches  settled  that  compensation,  neither  a 
shown.  The  judge  charged  the  jury  court  of  law  nor  a  court  of  equity  will 
**that  if  they  should  find  for  the  plain-  diminish  its  amount,  unless  it  be  so 
tiff,  they  should  find  a  verdict  in  his  grossly  disproportionate  to  the  actual 
favor  for  five  hundred  dollars  as  stipu-  mjury  that  a  man  would  start  at  the 
lated  damages,  and  the  interest  bare  mention  of  it.  Astley  v,  Weldon^ 
thereon;"  and  the  court  of  appeals,  by  2  Bos.  &  Pul.  350.  Where  there  is  a 
RuGGLES,  J.,  said:  **The  ablest  judges  manifest  difficulty  in  ascertaining  dam- 
have  declared  that  they  felt  themselves  ages  arising  from  the  breach  of  the  con- 
embarrassed  in  ascertaining  the  princi-  tract,  and  the  fair  conclusion  is  that  the 
pie  on  which  the  decisions  upon  ques-  amount  is  specified  and  agreed  on  for 
tions  like  the  present  were  founded,  the  purpose  of  saving  the  expense  or 
Astley  V,  Weldon,  2  Bos.  &  Pul.  350.  avoiding  the  difficulty  of  proving  the 
They  have  said  that  the  law  relative  to  actual  damages,  the  parties  should  be 
liquidated  damages  has  always  been  in  held  to  their  bargain;  and  especially 
a  state  of  great  uncertainty;  and  that  where  the  amount  fixed  and  liquidated 
this  has  been  occasioned  by  judges  en-  is  not  far  beyond  what  might  probably 
deavoring  to  m^Uce  better  contracts  be  expected  to  arise  from  a  breach  of 
for  parties  than  they  have  made  the  contract.  I  am  of  opinion  that  the 
for  themselves.  Crisbee  v,  Bolton,  present  is  such  a  case.  The  parties  had 
3  Car.  &  P.  240.  Best,  C.  J.,  agreed  to  co-operate  in  a  hazardous  ad- 
says  in  that  case  that  parties  to  venture,  to  be  executed  at  a  great  dis- 
contracts,  from  knowing  exactly  their  tance  from  the  place  where  the  contract 
own  situation  and  objects,  can  better  was  made,  in  a  country  unsettled  and 
appreciate  the  consequences  of  their  without  a  regular  government.  The 
failing  to  obtain  those  objects  than  plaintiff  was  to  make  large  advances  for 
either  judges  or  juries;  and  that  if  a  the  transportation  and  supply  of  the 
contract  clearly  state  what  shall  be  paid  company,  of  which  De  Forest  (for 
by  the  party  who  breaks  it  to  the  party  whom  the  defendant  was  surety)  was 
to  whose  prejudice  it  is  broken,  the  one.  The  success  of  the  adventure  de- 
verdict  in  an  action  for  the  breach  pended  on  a  strict  and  faithful  per- 
should  be  for  the  stipulated  sum;  that  a  formance  of  the  contract  by  those  who 
court  of  justice  has  no  more  authority  were  engaged  in  it.  The  loss  occa- 
to  put  a  different  construction  on  the  sioned  by  the  desertion  or  disobedience 
part  of  an  instrument  ascertaining  the  of  any  one  of  the  company  could  not  be 
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y.  Ibasare  and  ijnonnt  of  Damaget. — ^Where  a  stipulation  in  ^ 
contract  of  an  amount  to  be  paid  by  the  one  party  to  the  other 
for  the  breach  of  a  covenant,  is  held  to  be  liquidated  damages, 
there  can  be  no  controverted  question  of  fact,  except  as  to  breach 
of  the  agreement,  as  the  stipulation,  absolutely  and  alone,  con- 
trols the  recovery  and  fixes  its  amount.* 

But,  where  the  stipulation  in  the  contract  is  decided  to  be  a 
mere  penalty,  and  not  a  valid  agreement  for  the  payment  of  the 
sum  specified  therein,  the  question  at  once  arises  as  to  the  meas- 
ure and  elements  of  damages.  There  is  no  controversy  over  the 
general  proposition  that,  in  such  cases,  damages  are  to  be  awarded 
according  to  the  degree  or  amount  of  wrong  or  injury  suffered  by 
the  one  party,  because  of  a  breach  by  the  other,  so  long  as  the 
damages,  so  measured  and  computed,  fall  within  the  amount 
named  as  a  penalty ;  but  the  courts  are  in  conflict  upon  the  ques- 
tion whether  the  damages  may  exceed  the  penalty.  The  doc- 
trine was  formerly  maintained,  and  is  still  to  some  extent  sup- 
ported, that  no  recovery  can  be  had  for  an  amount  greater  than 
that  named  as  a  penalty;^  but  this  rule  is  now  usually  made  ap- 
plicable only  to  actions  upon  penal  bonds  with  collateral  con- 
ditions, such  as  bonds  of  public  officers,  and  appeal,  injunction, 
and  replevin  bonds.*    The  weight  of  authority,  and  especially  of 

supplied   without    great    expense    and  security  for  his  advances;  and  without 

delay,  if  at  all.    Great  pains  were  un-  it  the  contract  would  probably  nevet 

doubtedly  expected  by  all  parties  from  have  been  made.    There  is  nothing  in 

the  enterprise,  and  great  loss   to  the  the  case  to  authorize  us  to  say  that  the 

plaintiff  was  certain  from  its   failure,  probable  damages  were  unreasonably 

United  action,  subordination  and  obedi-  estimated  at  five  hundred  dollars.    It  is 

ence  were  indispensable  to  its  success,  probably  less  than  all  parties  expected 

The  temptations  to  desertion  and  dlso-  the  plaintiff  would  gain  by  the  venture 

bedience  in  California  were  many  and  from  the  services  of  each  individual, 

«trong.     We  know  from  the  history  of  provided  the  enterprise  was  faithfully 

the  country  that    military   and   naval  prosecuted  by  all;  and  whether  the  pay- 

subordination  were  broken  up  by  those  ment  of  this  sum  by  each  delinquent  of 

temptations.     Without  stern  and  strin-  the  company  will  indemnify  him  for  his 

fent  provisions  in  the  articles  which  loss  we  have  no  means  of  ascertaining 

ound  the  company,  no  reasonable  ex-  from  the  case.     Under  these  circum- 

pectation  could  be  entertained  that  they  stances,  it  seems  to  me  that  the  inten- 

would  remain  united.     It  was  neces-  tion  of  the  parties  to  the  bond  was  to 

sary  for  the  interest  of  each  that  all  bind  themselves  to  the  payment  of  the 

should  be  bound   by  such  provisions,  sum  mentioned  in  its  condition  in  case 

From  the  nature  and  object  of  the  ad-  of  a  breach  of  the  agreement." 

venture,  the  amount  of  gain  by  a  strict  1.  Welch  v,  McDonald  (Va.),  8  S.  E. 

performance  of  the  contract  could  not  711. 

be  foretold,  and  the  amount  of  loss  by  Before  any  liability  to  pay  the  liqui- 
a  breach  could  not  be  ascertained  by  dated  damages  can  attach  to  the  party 
proof;  and  if  it  had  been  susceptible  of  in  default,  he  must  have  been  guilty  of 
proof  in  that  country,  the  expense  and  a  substantial  breach  of  his  agreement- 
difficulty  of  obtaining  it  here  would  a  breach  which  has  resulted  in  some- 
have  rendered  a  contract  to  pay  un-  thing  more  than  mere  nominal  dam- 
liquidated  damages  of  no  value.  The  ages.  Hathaway  v,  Linn  (Wis.),  43 
liquidation  of  the  damages  by  contract  N.  W.  Rep.  956. 

between  the  parties  was  therefore  pru-  2.  Wilde  v\  Clarkson,  6  T.  R.  303; 

dent    and    reasonable    on    all    sides.  Hefford  v.  Dunkin,  i  East  436;  Moore 

Without  such  a  provision,  the  plaintiff  v,  Colt  (Pa.),  18  Atl.  Rep.  8. 

would  have  had  no  real  or  sul»tantial  S.  Parrer  v,  Christy,  24    Mo.  474;. 
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late  cases,  is  to  the  effect  that  the  actual  damage  may  be  shown 
without  regard  to  the  penalty  named,  and  without  regard  to  any 
excess  over  its  amount.* 

Where  the  stipulation  is  in  the  form  of  a  penal  bond,  merely  to 
secure  the  payment  of  a  sum  of  money,  the  penalty  becomes, 
upon  the  breach  of  the  condition,  a  debt  due,  and  the  obligor  can 
discharge  himself  from  liability  by  payment  of  the  penalty  alone ; 
but  if  the  damages  are  not  paid  on  the  happening  of  the  breach, 
interest  will  be  allowed  until  they  are  paid.* 

UftXTOE.— See  INTOXICATING  Liquors. 

LIB  PEHDEHS— (See  also  JUDGMENTS ;  LlEN;  NOTICE). 


I.  Definition,  869. 
II.  Origin  and  General  Nature,  869. 

III.  Object  of  the  Rule,  870. 

IV.  Property   Subject  to  Lis  Pen- 
dens, 87a.  VII. 

1.  Real  Estate^  872. 

2.  Personalty^  872.  VIII. 
(a)  Furniture^  873. 
(*)  5/dc*j,  873.  IX. 
(c)  SlaveSy  873. 
\d)  Steamboats^  873.  X. 

3.  Mxcepttons,  874. 

(a)  Negotiable  Pafer^  874. 
\b)  Movable  Personal  Prop* 

erty,  876. 
(c)  Money  in  Custody  of  the        XI. 
Law^  876. 
V.  Essential  Elements  of  Lis  Pen-      XII. 
dens,  8^7.  ^  XIII. 

1.  Sumcient  Description  in  the 
Pleadings,  877. 

2.  Actions    in     Which    No  Lis 
Pendens,  879. 

{a)  Actions  in  Personam,  879. 
{b)  For  Alimony  and  Main- 
tenance Merely,  880.  XIV. 

(c)   When  Lis  Pendens  Bx-      XV. 
ists  in  the  Above  Action, 
881. 

3.  Court  Must  Have  yurisdi^- 

tion,  88  X. 
{a)  Pleadings  Must  Author- 
ize jurisdiction,  882. 

(b)  Claimant    Must  be    Im- 
pleaded, 882.  XVI. 

VI.  Commencement,  Continuity  and 
Ending  of  Lis  Pendens,  883. 
/X.  Common    Law    Rule    as    to 
Commencement^  883. 

Clerk  t;.  Bush,  3  Cow.   (N.  Y.)    151;  dis,  9  Iowa  267;  Shreve  v.  Brereton,  51 

Fairlie  v.  Lawson,  5  Cow.  (N.  Y.)  ^4;  Pa.  St.  175;  Perit  v,  Wallis,  2  U.  S.  (2 

Balsey  v.  Hoffman,  13    Pa.    St.    003;  Dall.)  252;  Graham  v.  Bickhan,4  U.  S. 

United  States  v.  Magill,  Paine  (U.  S.)  (4  DalL)    143;  s.  c,  1  Am.  Dec.  328; 

669;  Branscombe  v.  Scarborough,  6  Q^  Martin  v,  Taylor,  i    Wash.  C.  C.  i; 

B.  130.  Winter  v.  Trimmer,  i  W.  BI.395;  Har- 

1.  See  Foley  v.  McKeegan,  4  Iowa  rison  v.  Wright,  13  East  343. 

i;  6.  c,  66  Am.  Dec.  107;  Lord  v.  Gad-  2.  Tysc^n  v,  Sanderson,  45  Ala.  3644 
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2.  Under    Illinois,    Texas    and 
Iowa  Statutes,  887.  [887. 

3.  Continuity  of  Lis  Pendens, 

4.  When  Lis  Pendens  Ends^  888. 
What  Constitutes  a  **Pull"  Pros- 
ecution, 889. 

"Whether  Binding   Beyond  the 
Local  Jurisdiction,  892. 
In  What  Sense  Lis  Pendens  Is 
Notice,  893. 

Lis  Pendens  Statutes  and  De- 
cisions, 894. 

1.  Statutes,  894. 

2.  yudicial  (fonstruction,  894. 

i.  Modifying  Statutes,  896. 
M  Pendens  as  Affecting  Pur- 
chasers, 897.  [900. 
Necessary  Parties  to  the  Suit, 
Liens  as  Affected  by  Lis  Pen- 
dens, 903. 
X.  Attorneys  Fees,  903. 

2.  Attachments,  go^ 

3.  Vendor^s  Lien,  904. 

4.  Foreclosure  of m  or  tgages,^^. 

5.  Creditor's  Sills,  905. 
feffect  of  Registry  IJaws,  906. 
Other  General  Principles  of  Lis 
Pendens,  909. 

1.  Presumptions,  900. 

2.  Burden  of  Proof,  910. 

3.  Costs,  910. 

4.  Lis  Pendens  as  a  Lten,  910. 

5.  Lis     Pendens     in     Federal 
Courts,  910. 

Lis  Pendens  as.  a  Defence  to 
Actions.  See  "Former  Burr 
Pending,"  8  Am.  and  Eng. 
Encyc.  of  Law,  549. 


Mbiltimi.  LIS  PENDENS.  Origin,  tte. 

L  DEFOriTlOir. — Lis  pendens  may  be  defined  to  be  the  jurisdic- 
tion, power  or  control  which  the  court  acquires  over  the  property 
involved  in  suit,  pending  the  continuance  of  the  action  and  until 
its  final  judgment  therein.^ 

n  Obigiv  avd  Osvebm.  Vatuss, — The  rule  lis  pendens  is  re- 
motely derived  from  the  Roman  or  civil  law.*  It  was  formally 
adopted  as  a  rule  of  law  in  England,  in  1618,  as  one  of  Lord 
Bacon's  ordinances  for  the  government  of  the  court  of  chancery,* 
and  was  applied  as  a  principle  of  English  jurisprudence  in  many 
of  the  early  English  cases.*  While  this  is  its  remote  origin,  it  is 
sometimes  said  to  have  originated  "  in  imitation  of  the  proceed- 
ings in  a  real  action  at  common  law."*^    The  modem  doctrine  is 

Hughes  V,  Wickliff,  11  B.  Mon.   (K^.)  that  case  said:  "Where  there  is  a  con- 

613;  Harris  v.  Clapp,  i  Mass.  308;  Pitts  veyance   made  pendente  lite^  without 

V.  Tilden,    2    Mass.   118;    Warner  v,  any     valuable    consideration,    and    to 

Thurlow,  15  Mass.  154;  Sate  v,  San-  avoid  and  exclude  a  decree,  it  is  to  be 

dusky,  46  Mo.  377;  Sneeds  v.  Hough-  highly     discountenanced,     and      even 

taling,   3  Caine*s  Cas.    (N.  Y.)    154;  though  the  alienation  be  for  never  so 

Lyon  V.  Clark,  8  N.  Y.  154;  Brainard  good  a  consideration,  yet,  if  made/«i»- 

V.  Jones,  18  N.  Y.  35.  denie    lite,  the  purchase  is  to  be  in- 

1.  DeflnlUoB. — Bouv.  Law  Diet.  76;  valid." 
Bennett  on  Lis  Pendens,  §  2,  58.  The  Garth  v.  Ward,  2  Atk.  174,  was  de- 
term  is  derived  from  the  Latin  words  cided  in  1741.  It  was  a  bill  to  establish 
/f>,  a  suit,  action,  controversy  or  dispute,  a  will,  pending  which  the  res — a  por- 
and /eiv</0,  to  pend,  or  continue.  Pen-  tion  of  the  estate — was  sold  and  con- 
denie  lite  is  the  ablative  of  the  same  veyed  by  one  of  the  devisees.  In  de- 
words,  ciding  the    case    Lord    Hardwickb 

The  subject  matter  of  the  suit,  or  the  said :  *'In  bills  of  this  nature,  for  estab- 

property  involved,  is  the  res.    Its  char-  lishing  a  will  and  perpetuating  testi- 

acter  remains  fixed  during  the  litigation,  mony  of  a  witness,  the  advantage  ought 

and  this  litigated  or  contested  condi-  to  be  mutual,  and  the  heir  at  law  is  at 

tion  or  quality  is  called  res  litigiosa,  as  much  liberty  to  invalidate  the  will  as 

Lis  fendensy  notice    lis  pendens^  rule  the    devisees  are   to  establish  it,  and 

lis  fendensy  and  notice  of  lis  pendens^  must  be  considered  to  all  intents  and 

when  used  without  reference  to  a  stat-  purposes  as  a  lis  pendens,    ...    So 

ute  defining  their  meaning,  are  inter-  in  the  case  of  a  mortgagor  who  comes 

changeable    and     synonymous    terms,  here  for  redemption  of  a  mortgage,  if, 

Bennett  on  Lis  Pendens,  \%  2,  58  and  59.  during  such  suit,  he  should  assign  the 

8.  Mackenzie's  Roman  Law  (3rd  ed.)  equity  of  redemption,  and  in  the  final 

329.  hearing  of  the  cause  there  should  be  a 

8.  Lord  Bacon's  twelflh  rule,  among  decree  against  the  mortgagor,  will  not 

other  things,  provides,  that  when   one  the  assignment  of  the  equity  be  barred 

"comes  in  pendente  lite^  and,  while  the  by  decree?" 

suit  is  in  full  prosecution,  and  without  Lord  Chancellor  Camden,  in 
any  color  of  allowance  or  privity  of  the  deciding  the  case  of  Walker  v.  Small- 
court,  then  regularly  the  decree  bind-  wood,  in  1768  (Amb.  677  and  678), 
eth."  said :   "The  question  is,  where  a  bill  is 

4.  Sorrel  v.  Carpenter,   2  P.  Wms.  filed  by  a  creditor  for  sale  of  an  estate 

482;  Garth  v.  Ward,  2  Atk.  174;  Wors-  to  pay  debts,  and  all   the  parties  have 

ley  V.  Scarborough,  3  Atk.  392;  Bella-  put  m  answers  and  submitted  to  the 

my  V,  Sabine,  1  De  G.  &  J.  578;  Win-  jurisdiction,  whether  the  heirs  at  law 

Chester  v.  Paine,  11   Ves.  194;  Self  v.  or  devisee  can  sell  without  the  privity 

Madox,  1   Vem.  459;  Finch  v,  Newn-  of   the  court  or    creditors.    ...    I 

ham,  2  Vem.  216;  Culpepper  v.  Aston,  hold  it  a  general  rule,  that  an  aliena- 

2  Ch.Ca8.  116;    Preston  v,  Tubbin,  i  tion  pending  suit  is  void."    The  mod- 

Vern.  286.  em  doctrine  is  that  it  is  merely  voida- 

The  above  case  of  Sorrel  v,  Carpen-  ble  by  the  result  of  the  suit, 

ter,  2   P.   Wms.  484,  was  decided   in  5.  Bennett  on  Lis  Pendens,  $$  8,  62; 

1728.    Lord  Chancellor    King  in  Sorrel  v.  Carpenter,  2  P.  Wms.  482; 
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that  it  IS  merely  voidable,  by  the  result  of  the  suit. 

TEL  Objsot  of  the  Bulb. — The  underlying,  if  not  the  sole  ob- 
ject of  the  maxim  pendente  lite  nihil  innavetur,  is  to  keep  the  sub- 
ject of  the  suit  or  res  within  the  power  of  the  court,  until  the 
judgment  or  decree  shall  be  entered,  and  thus  to  make  it  possible 
for  courts  of  justice  to  give  effect  to  their  judgments  and  decrees. 
The  necessity  of  the  rule  for  this  object  is  manifest  and  its  enforce- 
ment for  that  purpose  imperative.* 

TAe  Object  of  Lis  Pendens  Is  Not  Notice. — Some  cases  seem  to 
imply  that  one  of  the  primary  objects  of  lis  pendens  is  notice.* 

Bellamy  v.  Sabine,  z  De  G.  &  J.  580;  The  former  case  was  a  bill  to  efiectuate 

Walden  v,  Bodley,  9  How.  (U.  S.)  34.  a   decree    of  foreclosure.      Armstead 

1.  Bennett  on  Lis  Pendens,  §  12,  65;  mortgaged  to  Morehouse,  and  he  as- 

Bouv.  Law  Diet.  120;  Coke  Litt.  34^,  signed  the  mortgage  to  Simms.  Before 

b;    Newman    v.    Chapman,    2   Rand,  the  mortgage  was  recorded  the  mort- 

(Va.)  93;  Allen  v.  Poole,  ^4  Miss.  323;  gagor  conveyed  to  Newman.    Simms 

"   '  '  Ky.: 


Fenwick  v,  Macey,  2  B.  Mon.  (Ky.)  nled  a  bill  to  foreclose  the  mortgage;  a 
469,  486;  Jackson  v.  Andrews,  7  Wend,  decree  was  entered  and  Simms  became 
(N.  Y.)  1^2;  Harrington  v.  Slade,  22  the  purchaser  and  received  a  commis- 
Barb.  (N.  Y.)  166;  Dorey*s  Appeal,  97  sioner's  deed.  He  then  conveyed  to 
Pa.  St  153;  Fessler*8  Appeal,  75  Pa.  Chapman.  Simms  having  died,  Chap- 
St.  483;  Loomi8  V,  Riley,  24  111.  307;  man  brought  a  bill  to  execute  the  for- 
Jackson  v.  Warren,  32  111.  332;  Green  mer  decree  against  Newman  and  oth- 
et  ai.  V.  White,  7  Blackf.  (Ind.)  242;  ers.  The  points  held  in  the  case  are: 
Gossom  V,  Donaldson,  18  B.  Mon.  (i)  That  the  rule  lis  pendens  is 
(Ky.)  231;  Inloe^s  Lessee  v.  Harvey,  xi  founded  upon  necessity  and  to  give  ef- 
Md.  519;  Blanchard  et  al,  v.  Ware,  43  feet  to  the  proceedings  of  courts  of  jus- 
Iowa  530;  Farmers'  Nat.  Bank  v,  tice.  That,  therefore,  it  will  be  applied 
Fletcher,  44  Iowa  253;  Hunt  v.  Haven,  to  cases  where  it  is  a  physical  irapossi- 
52  N.  H.  162;  Tilton  v.  Cofield,  93  U.  bility  that  the  purchaser  could  know, 
S,  163;  Warren  Co.  v.  Marcey,  97  U.  with  any  possible  diligence,  of  the  cx- 
S.  96;  Murray  v,  Ballou,  2  Johns.  Ch.  istence  of  the  suit. 
(N.  Y.)  566;  Bellamy^v.  Sabine,  i  De  (2)  That  no  lis  pendens  exists  unta 
G.  &  J.  566.  '  the  service  of  the  subpeena  and  bill 
2.  worsley  v.  Earl  of  Scarborough,  filed.  That  where  the  smbfetna 
3  Atk.  392;  Sorrel  v.  Carpenter,  2  P.  was  served  before  the  bill  is  filed,  the 
Wms.  482;  Sedgwick  v,  Cleveland,  7  lis  pendens  would  not  exist  until  the 
Paige  (N.  Y.)  287;  Van  Hook  v,  bill  is  filed;  but  then  it  would  relate 
Throckmorton,  8  Paige  (N.  Y.)  33;  back  to  the  service. 
Cook  V.  Mancius,  5  Johns.  Ch.  (N.  Y .)  (3)  That  in  case  the  suit  be  not 
93;  Murray  v,  Lylburn,  2  Johns.  Ch.  prosecuted  with  effect,  and  is  discon- 
(N.  Y.)  441;  Hoxie  v,  Carr,  i  Sumn.  tinued,  dismissed  for  want  of  prosecu- 
(U.  S.)  173,  183;  Brandon  v,  Cabiness,  tion  or  for  any  other  cause  not  upon 

10  Ala.  155;  Lawrence  v.  Lane,  4  the  merits,  or  is  abated — the  lis  pendens 
Gilm.  (111.)    354;     Kern  v.  Hazlerigg,  of  that  suit  comes    to    an    end;    and 

11  Ind.  44V,  Boulden  v.  Lanahan,  29  should  a  new  suit  be  commenced  the 
Md.  200;  Haven  v,  Adams,  8  Allen  parties  to  the  former  suit,  and  those 
(Mass.)  367;  Leitch  v.  Wells,  48  Barb,  holding  under  them  would  not  be  af- 
(N.  Y.)  637;  Edwards  v.  Banksmith,  fected  by  the /i> /tf«</*i»J  of  the  former 

5  Ga.  213;  iflcGregor  v,  McGregor,  21  suit. 

owa  441 ;  Barrowscale  v,  Tuttle,  5  (4)  That  actual  knowledge  is  some- 
Allen  (Mass.)  377;  Knowles  v.  Rablin,  times  equally  as  binding  upon  a  party 
20  Iowa  loi ;  I  Story's  Eq.  Jur.  Sec.  as  lis  pendens.  And  so  in  that  case 
406;  2  Story's  Eq.  Jur.  Sec.  900.  Armstead,  Simms  and  Newman  were 
Leading  Casea.  Newman  y.  Chapman,  held  to  take  subject  to  the  mortgage  to 
-—The  cases  of  Newman  v.  Chapman,  Morehouse,  although  the  mortage  had 
2  Rand.  (Va.)  93,  and  Murray  v.  Bal-  not  been  recorded,  and  the  conveyance 
lou,  I  Johns.  Ch.  (N.  Y.)  566,  are  lead-  to  Newman  was  made  pending  the  suit 
ing  cases  upon  this  branch  of  the  law.  Xoxray  ▼.  BaUon.^-The  omer  lead- 
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Some  authors  arrange  the  cases  under  that  head.^  This  is  an 
erroneous  view.  While  courts  will  endeavor  to  so  apply  the  doc- 
trine of  lis  pendens  as  to  save,  if  possible,  the  rights  of  innocent 
parties,  that  can  only  be  a  secondary  object,  and  must  yield  to 
the  paramount  one  of  holding  within  the  jurisdiction  of  the  courts 

the  subject  matter  of  litigation  so  as  finally  to  enable  them  to 
pronounce  judgment  upon  it.^ 

ine  case  is  of  Murray    v.  Ballou,    z  out  actual  notice,  but  this  seems  to  me 

Johns.  Ch.  (N.  Y.)  566.    The  recital  of  to  be  one  of  the  cases  in  which  private 

the  facts  of  that  case  would  be  too  vo-  mischief  must  yield  to  general  conven- 

luminous  for  this  note.    The  points  de-  ience." 

elded  in  it  by  Chancellor  Kent  are:  In   Newman  v.  Chapman,  2   Rand. 

(i)    That  a  lis  pendens  duly  prose-  (Va.)  93,  it  is  said:  "It  is  founded  upon 

cuted  and  not  collusive,  is  notice  to  a  the  necessity  of  such  a  rule,  in  order  to 

{mrchaser  so  as  to  affect  and  bind  his  give  effect  to  the  proceedings  'in  courts 

nterest  by  the  decree.  of  justice."    Rosenheim  v.  Hart80ck,90 

(2)  That    the    lis    pendens    begins  Mo.  357. 

from  the  service  of  the  suhfotna  afler  Lis  fendens^  says  Justice   Kent   in 

the  bill  is  filed.  Murray  v,  Ballou,  i  Johns.  Ch.  (N.  Y.) 

(3)  That  the  rule  is  founded  upon  577,  "is  no  more  than  an  adoption  of  the 
necessi^,  and  not  upon  notice.  rule  in  a  real  action  at  common  law, 

(4)  That  it  is  the  adoption  of  the  where,  if  the  defendant  aliens  after  the 
rule  in  a  real  action  at  common  law,  pendency  of  the  writ,  the  judgment  in 
where,  if  the  defendant  aliens  after  the  the  real  action  will  overreach  such 
pendency  of  the  suit,  the  judgment  in  alienation.  It  was  one  of  the  ordinances 
the  real  action  will  overreach  the  alien-  of  Lord  Bacon,  laid  down  for  the  bet- 
ation.  ter  and  more  regular  administration  in 

The  object  and  purpose  of  the  doc-  the  court  of  chancery,  that  *no  decree 

trine  of  Us  pendens  and  the  statutory  bindeth  any  that  come  in  bona  fide  by 

notice  of  the  same  is  to  secure  and  hold  conveyance  from  the  defendant  before 

the  property  in  litigation  for  the  benefit  the  bill  exhibited,  and  is  made  no  party 

of  tne  plaintiffs  in  the  equitable  suit  and  either  bv  bill  or  order;  but  where  he 

against  any  sale  or  encumbrance,  pend-  comes  In  pendente  lite  and  while  the 

ing   litigation,  by  defendant,  to  their  suit  is  in   full  prosecution  and  without 

prejudice,  and  in  order  to  have  that  ef-  any  color  or  allowance  or  privity  of 

feet,  the  petition  in  said  suit  should  be  the  court  there  regularly   the    decree 

definite  as  to  the  parties  to  the  action,  bindeth.*  Lord  Bacon's  Works,  voj.  4, 

the  property  to  be  charsed  and  the  na-  511."  McIUwrath  v.  Hollander,  7j  Mo. 

ture  and  the  amounts  of  the  claim  to  be  105;  s.  c,  39  Am.  Rep.  484:  McCauley 

secured.  t.  Rogers,  10  III.  App.  559;  Newman  i/. 

OoUuBlTe  AetiOB. — An  action  collu-  Chapman,  2  Rand.  (Va.)  102;  Bellamy 

sively  prosecuted,  when  all  the  parties  v,  Sabine,  i  De  Gex  &  J  580;  Diamond 

to  it  know  that  there  is  no  right  to  be  v.  Lawrence  Co.,  37  Pa.  St.  353;  Hersey 

enforced,  does  not  opereate  as  lis  pen-  v,  Turbett,  27  Pa.  St.  423;  Jackson  v. 

dens ^  for  the  reason  that  no  prejudice  Stone,  13  Johns.  (N.  Y.)  447;  Bennett 

can  result  to  the  right  of  anyone  by  not  v,  Williams,  5  Ohio  461. 

regarding  it.    The  rule  ought  not  to  be  Being  a  rule  of  the  English  chancery 

given  effect  when  the  reasons  which  courts,  It  is  In  force  in  the  United  States, 

sive  it  existence  do  not  require  its  en-  wherever  statutes  have  not  been  passed 

forcement.      Rippetore  v,  Dwycr,  65  modifying  the  common  law  on  the  sub- 

Tex.  ^03;  Murray  v,  Ballou,  i  Johns,  ject.     i  Story's  Eq.  Jur.,  §i  57,  58. 

Ch.  (N.  Y.)  566.  It  will  be  observed  that  lis  pendens 

1.  Wade  on  Notice,  section  344.  was  adopted  in  chancery  from  the  com- 

%,  See  cases  cited  in  note  i,  p.  870.  mon  law  by  Lord  Bacon,  and  that  to- 

Chancellor  Kent  said  in  Murray  day  it  applies  to  cases  both  in  actions  at 

V.  Ballou,  I  Johns.  Ch.  (N.  Y.)  566,  **I  am  law  and  suits  in  chancery  in  which  the 

bound  to  apply  it,  and  It  is  not  in  my  title  to  specific  property   is  involved, 

power  to  dispense  with  it.    I  have  no  with  such  exceptions,  however,  and  un- 

doubt  the  rule  will  sometimes  operate  der  such  restrictions  as  are  hereafter 

with  hardship  upon  a  purchaser  with-  mentioned.    See  Bennett  on  Lis  Pen- 
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IV.  Fbofibtt  Sitbxict  to  Lib  Pumiinh— 1.  Seal  Sftate. — There 
has  never  been  any  question  that  the  rule  lis  pendens  applies 
to  real  estate.  Lord  Bacon*s  rule  declares  that  it  "  bindeth  any 
that  Cometh  in  bona  fide  bj'  conveyance  from  the  defendant.*" 

This  language  necessarily  implies  that  real  estate,  the  title  to 
which  passes  by  "conveyance,"  is  embraced  as  one  of  the  species 
of  property  which  is  bound  by  it.  Indeed,  one  of  the  objections 
to  the  extension  of  the  rule  to  personal  property  is  based  upon 
the  contention  that  in  formulating  the  rule  Lord  Bacon  in- 
tended it  to  operate  only  upon  real  estate.* 

2.  Personalty. — The  cases  are  far  from  uniform  as  to  the  appli- 
cation of  the  rule  to  the  various  species  of  personalty. 

It  is  now,  however,  well  settled,  that  within  the  limitations 
which  the  courts  have  placed  upon  it  the  rule  lis  pendens  applies 
to  personalty.* 

dens,  §§  123,   124;  Freeman    on  Judg-  760;  Chase  v,  Searle,  45   N.   H.   s'?. 
ments,  §  192.  8.  Buford  v,  Keokuk  etc.  Packet  Co^ 

There  are  cases  in  which  the  loose  3  Mo.  App.  159;  Boiling  v.  Carter,  9 
and  unguarded  language  of  the  court  Ala.  921;  Lewis  t;.  Meux,  i  Strobh.  £q. 
would  intimate  that /fj /^ivcf^ii  J  is  a  doc-  (S.  Car.)  182;  Scott  v,  McMillen,  i 
trine  applicable  only  to  suits  in  equity.  Litt.  (Ky.)  302;  Edgell  v.  Haywood,  3 
King  V.  Bill,  28  Conn.  593;  Jackson  v,  Atk.  357;  Watson  v.  Wilson,  2  Dana 
Dickenson,  15  Johns.  (N.  Y.)  309;  Doe  (Ky.)  406;  Scudder  v.  Van  Amburgh, 
V.  Howland,  8  Cow.  (N.  Y.)  277;  Jack-  4  Edw.  Ch.  (N.  Y.)  29;  Newman  v. 
son  r.  Bowen,  7  Cow.  (N.  Y.)  13;  Bis-  Chapman,  2  Rand.  ( va.)  9j;  Mc- 
sell  V.  Payne,  20  Johns.  (N.  Y.)  3;  Jack-  Cutchen  v.  Miller,  31  Miss.  65,  08;  Can- 
son  V.  Ramsey,  3  Cow.  (N.  Y.)  75;  v.  Lewis  Coal  Co^  15  Mo.  App.  551; 
Robert  v.  Jackson,  1  Wend.  (N.  Y.)  Tyler  x;.  Hyde,  2  Blatchf.  (U.  S.)  308; 
486;  White  V.  Perry,  14  W.  Va.  66.  Tabb  v,  Williams,  4  Jones's   Eq.  (N. 

The  court  said:  "The  doctrine  of /w  Car.)  352;  Fletcher  v.  Ferril,  9  Dana 

pendens  applies  only  to  a  proceeding  (Ky.)  376;  Diamond  v.  Lawrence  Co., 

directly  relating  to  the  thing  or  prop-  Vj  Pa.  St.  353;  Kellogg  v,  Fancher,  23 

erty  in  question."  In  Feigley  v.  Feigley,  Wis.   1;  Mclllwrath  v,  Hollander,  73 

7  Md.  537.  Mo.     105;      Wills     V.    Whitmore,    9 

Married   Women. — The    doctrine    of  Baxt.    (Tenn.)    198;    Dovey's  Appeal, 

lis  pendens  applies  as  well   where  the  97  Pa.  St.  153;  Kimberling  v.  Hartley, 

suit  is  to  recover  on  a  debt  contracted  i  McCrarj'  (U.  S.)  136;  McCauley  v. 

by  a  married  woman  and  to  subject  her  Rogers,   10  Bradf.  (111.)  562;  s.  c,  104 

lands  as  in  other  cases.    Rosenheim  v.  111.    578;    Freeman    on  Judgments,    $ 

Hartsock,    90    Mo.    357;     Brainerd  v,  194. 

White,  48  N.  Y.  Super.  Ct.  399;  s.  c,  X2  DUsolntioii  of  Partnenhlp. — Where  a 
Abb.  (N.  Y.)  N.  Cas.  407;  Hughes  v,  bill  is  filed  by  a  partner  against  his  co- 
Hamilton,  19  W.  Va.  366.  partners,  or  copartner,  and  service  is 

In  Mississippi^  the  doctrine  of  notice  had,  the  Us  pendens  will  not  only  pro- 
to  purchasers  from  lis  pendens  does  not  tect  against  pendente  lite  purchasers, 
apply  to  a  bill  to  subject  a  married  but  all  other  equities  of  which  it  gives 
woman's  separate  estate  to  an  account  notice.  Where  such  a  case  results  in  a 
for  plantation  supplies.  But  A's  allega-  decree  for  the  payment  of  a  partner- 
tion  that  certain  advances  from  A  to  B,  ship  balance,  and  an  assignment  of  the 
defendant,  were  used  to  pay  a  note  to  decree  is  made  pending  the  suit  and  in 
C,  which  was  a  lien  on  the  land,  is  notice  advance  of  such  decree,  the  aseignee 
that  A  claims  substitution  to  C's  rights,  will  take  his  assignment  subject  to  con- 
even  without  prayer  for  this  relief,  and  structive  notice  of  the  equitable  rights 
binds  a  purchaser  pendente  lite,  Chaffe  of  the  copartners.  This  is  specially  the 
V.  Patterson,  61  Miss.  28.  case  where  the  assignment  is  made  to  a 

1.  Bennett  on  Lis  Pendens  446.  solicitor  in  the  case.  Lockwood  r.  Bates, 

2.  Winston    v,    Westfeldt,    22    Ala.  i  Del.  Ch.  436. 
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[a)  Furniture. — It  has  been  held  to  apply  to  furniture.* 
\b)  Stocks. — ^Also  to  stocks.* 

[c)  Slaves. — It  was  applied  to  slaves  before  the  abolition  of 
slavery  in  the  United  States.* 

{d)  Steamboats. — Steamboats  have  been  held  subject  to  it.* 

1.    Scudder    v.    Van    Atnburgh,    4  mencee  his  suit  to  recover  the  fund,  and 

Edw.Ch.  (N.  Y.)  31.    See  also  Edgell  sets  out  enough  to  enable  those  who 

V,  Haywood,  3  Atk.  352.  desire  to  do  so  to  ascertain  how  far  the 

The  case  of  Scudder  v.  Van  Am-  litigation  may  extend,  and  what  prop- 
burgh,  4  £dw.  Ch.  (N.  Y.)  31,  is  one  of  crtj  or  rights  to  property  may  be  in- 
the  earlier  cases  in  this  country  extend-  volved  in  the  decision."  .  .  .  *'The 
ing  the  rule  Us  pendens  to  personal  express  company  was  also  bound  to 
property.  It  was  a  creditor's  bill.  The  take  notice  that  the  action  was  brought 
judgment  debtor  sold  pendente  lite  to  to  remove  John  Kellogg  as  trustee,  and 
V  an  Amburgh.  After  the  purchase  of  for  an  accounting,  and  that  he  could 
Van  Amburgh,  a  supplemental  bill  was  not,  therefore,  while  the  action  was 
filed  bringing  him  in  as  a  defendant,  pending,  dispose  of  the  trust  fund,  and 
Thequestion  was  whether  the  purchase  was  bound  to  enquire  into  the  equities 
was  subject  to  the  original  suit.  It  was  of  himself  and  wife.'' 
held  that  it  was,  and  that  Van  Amburgh  8.  McCutchen  et  al.  v.  Milter,  31 
could  not  hold  the  furniture,  which  was  Miss.  66;  Boiling  v.  Carter  e/ a/.,  9  Ala. 


the  property  involved  in  the  suit,  and    021;  Fletcher^  ei^  iz/.i^.  Ferril,  9  Dana 
from  the  time  it  came  into  effect  in  the    (Teiih.)  296;  Newman  v.  Chapman,  2 


that  the  Us  pendens  must  be  enforced     iCy.  373;  A.  Cuff  v.  Rice  et  al,^  3  Head 


former  suit.  Rand.  (Va.)  93;  Howard  et  al.  v,  Ken- 
2.  Taylor  v.  Jones,  2  Atk.  600;  Had-  nedv's  Ex.,  4  Ala.  593;  Montgomery  v, 
den  V.  Sprader,  20  Johns.  (N.  Y.)  Middlemuss,  21  Cal.  X03;  Montgomery 
554;  Famham  v.  Campbell,  10  Paige  v.  Byers  et  al.^  21  Cal.  107;  Wattson  v. 
Ch.  (N.  Y.)  601;  Leitch  v.  Wells,  48  Dowling  et  al^  26  Cal.  125. 
Barb.  (N.  Y.)  649.  See  contra^  Holb-  In  the  case  of  Fletcher  et  al.  v.  Yer- 
sook  V,  N.  J.  Zinc  Co.,  57  N.  Y.  617.  ril,  9  Dana  (Ky.)  373,  certain  slaves 
The  case  of  Hadden  v.  Sprader,  20  were  originallv  the  property  of  one 
Johns.  (N.  Y.)  554,  involved  money  and  Norvell,  of  Virginia,  and  thereafter 
stocks,  and  they  were  held  to  be  subject  were  removed  to  Tennessee,  and  be- 
to  the  rule  lis  pendens.  came  then  subject  to  certain  restric- 
The  case  of  Leitch  v.  Wells,  a8  tions  vested  in  her  children,  after  they 
Barb.  (N.  Y.)  6^0,  is  a  leading  case  m  had  become  citizens  of  the  latter  State, 
favor  of  the  application  of  the  rule  to  A  bill  was  filed  in  Tennessee  for  a  par- 
personal  property.  The  subject  matter  tition  of  the  slaves  and  their  removal 
of  that  suit  was  bank  stock.  Kellogg  from  the  State  enjoined.  Pending  the 
held  certain  shares  of  bank  stock  as  suit  and  in  violation  of  the  injunction, 
trustee.  A  bill  was  filed  against  him,  one  of  the  defendants  removed  some  of 
among  other  things  alleging  his  trustee-  the  slaves  into  Kentucky,  and  sold 
ship  as  to  the  stock.  He  sold  some  of  them  to  Fletcher  and  Sharp.  Ferril 
this  stock  pending  the  bill.  Some  of  acquired  title  to  these  slaves  by  virtue 
the  stocks  were  described  in  the  bill,  of  the  decree  and  proceedings  in  the 
and  others  were  not.  The  court  held^  Tennessee  court,  and  filed  a  bill  in 
however,  that  both  classes  of  the  stock  Kentucky  against  Fletcher  and  Sharp, 
were  purchased  subject  to  the  lis  pen-  to  execute  the  decree  which  had  been 
dens: — the  first,  on  the  ground  that  it  entered  in  the  Tennessee  case.  The 
was  described  in  the  bill  and  the  pur-  court,  in  the  Kentucky  case,  enforced 
chaser  was  therefore  charged  with  no-  the  execution  of  the  decree  in  the  Ten- 
tice;  and  second,  as  to  such  of  the  nessee  case,  and  held  that  the  slaves 
stock  as  was  not  described  in  the  bill,  were  bound  by  the  proceedings  in  the 
on  the  ground  that  the  purchaser  was  Tennessee  case, 
bound  to  take  notice  that  the  latter  4.  Thomas  v.  Southard,  2  Dana  (Ky.) 


stock  was  a  part  of  the  trust  estate,  con-    475,  480;  Buford  v.  Keokuk  etc.  Packet 

Co.,  3    Mo 
in    the  bill.    On  the  latter  head  the    Coal  Co.,  15  Mo.  App.  551. 


cerning  which  there  were  allegations    Co.,  3    Mo.  App.  159;   Carr  v.  Lewis 


court  say:  **It  is  sufficient  that  he  com-        In  each  of  the  above  cases  the  sub- 
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3.  Exseptions — (^?)  Negotiable  Paper. — The  various  species  of 
negotiable  paper  have  generally  been  excepted  from  the  opera- 
tion of  the  rule  lis  pendens.^     A  few  Pennsylvania  cases,  which 

ject  matter  of  litigation  was  steam-  by  a  transfer  of  the  property  femdeute 
boats,  and  no  doubt  is  expressed  in  /#/<?,  is  rather  greater  in  the  case  of  per- 
either  of  the  cases  but  that- this  species  sonal  than  of  real  estate,  and  theneces- 
of  property  is  subject  to  the  rule  lis  sity  of  some  law  prohibiting  such 
pendens.  transfer,  to  the  prejudice  of  the  pre- 
In  the  recent  case  of  Carr  v.  Lewis  vailing  party,  is  therefore  greater  in  the 
Coal  Co.,  8  S.  W.  Rep.  907,  the  supreme  former  case  than  in  the  latter.  But 
court  of  Missouri^  while  holding  that  the  necessity  of  preserving  the  nego- 
lis  pendens  would  apply  in  a  proper  tiable  character  of  negotiab&  paper,  not 
case,  declined  to  apply  it  in  that  parti  -  due,  so  as  to  require  no  enquiry  beyond 
eular  case,  because  it  appeared  in  the  an  inspection  of  the  paper  itself,  *  in  re- 
record  that  the  court  had  no  jurisdic-  lation  to  its  ownership,  has  probablj 
tion  of  the  res.  They  also  use  Ian-  been  considered  paramount  to  the  ne- 
guage,  not  necessarily  involved  in  the  cessity  of  avoiding  transfers  pendente 
decision,  similar  to  obiter  dicta  found  lite^  and  that  class  of  paper,  therefore, 
in  other  cases,  casting  doubt  upon  the  is  the  only  property  not  liable  to  be 
enforcement  of  the  rule  as  to  personal  affected  by'  the  doctrine  of  lis  pendensT 
property  under  certain  circumstances,  Freeman  on  Judgments  (3rd  ^.),  §  I9f 
and  suggesting  that  the  rule  will  not  See  also  authorities  cited  in  succeeding 
apply   to  movable    personal   property  notes. 

which  is  taken   out  of  the    territorial        1.  Hood  v.  White,  7  Vern.  4x3;  Mtj- 

jurisdiction     pending     the     litigation,  berry  v.  Morris,  63  Ala.  x  13;  Winston 

Restricting  the  decision  to  the  facts  of  t.  Westfeldt,  22   Ala.  760;  Goodwin  et 

that  case,  the  conclusion  reached  is  cor-  ah  v.  McGehee  et  a^  xc  Ala,  332;  En- 

rect;  because  it  is  universally  conceded  field  v,  Jordan,  119  U.  S.  680;  Miller  v. 

that  one  of  the  essentials  to  a  valid  lis  Kershaw,   i   Bally   Ch.   (S.  Car.)  471; 

pendens  is,  that  the  court  have  juris-  Boynton  v.  Rawson,   i  Clark   Ch.  (N. 

diction  of  the  res.    The  statement  con-  Y.)  584;  Cass  Co.  v.  Gillett,   100  U.  S. 


sidered  generally,  however,  would   be  585;   In   re  Great  Western  Tel.  Co.,  5 

of  Biss. 

^373. 

So  also  in  the  case  of  Miles  v.  Lefi,  Co.,  46  Tex.  338;   Thompson  v.  Per- 


in    direct    conflict    with    the    case    of    Biss.  (U.  S.)  363;  Orleans   v.  Piatt,  99 
Fletcher  v.  Ferril,  9  Dana  (Ky.)  373.         U.  S.676;  Board  etc,  v.  Texas  etc.  R. 


60  Iowa  168,  the  court,  after  deciding  rins,  103    U.   S.  806;  Murray   v.  Lyl- 

the  case  upon  the  ground  of  estoppel,  bum,  2  Johns.  Ch.  (N.  Y.)  441;  Myers 

where  horses  were  involved,  added  the  v.  Hazzard,  4  McCrary  (U.  S.)  107*, 

obiter  dictum,  that  "The  doctrine  of  lis  Falkner  v.  Warren,   i   Tex.   Court  of 

pendens  has  no  application  to  personal  Appeals  (Civ.  Cas.)   ^   660;    Leitch  et 

property."  «/.  v.  Well  et  al.,  48  N.  Y.  6x3;  Mims W 

In  the  case  of  Winston  v.  Westfeldt,  al.  v.  West  et  al.,  38  Ga.   x8;   Free- 

22  Ala.  760,  which  involved  negotiable  man  on  Judgments,   ^   194;   Durante, 

paper — which  falls  within  the  conceded  Iowa,  i  Woolw.  (U.  S.)  73;   Stone  v. 

exception — the  court  used  similar  Ian-  Eliott,  ix    Ohio  St.  252;  Howe  v.Hart- 

guage.  ness,  xi  Ohio  St.  449;  Jeffers  v.  Coch- 

These  and  other  obiter  dicta  do  not  rane,  48  N.  Y.  67X.     See  also  8  Am.  & 

shake  the  general  rule,  that  the  doc-  Ene.  £ncyc.  of  Law  XX72. 
trine  of  lis  pendens  applies  to  personal        The  pendency  of  a  suit  in  a  court  of 

property.    "Everj'  consideration  of  nc-  record    in   State,  at  the  time  of  the 

cessity   and  of  public  policy  which  de-  transfer  of  a  promissory  note,  in  which 

mands  and  justifies  the  law'of  lis  pen-  the    payee  of  the  note  is  a  party,  and 

dens    as  applied   to  real    estate,    also  which  suit  affects  the  title  to  the  real 

demands  and  justifies  the  application  estate  for  which  the  note  was  originally 

of  the  same  law  to  personal  property,  given,  is  not  constructive  notice  to  the 

In  fact,  the  ease  with  which  personalty  party  to  whom  the  note  is  so  tx^ns- 

could  be  transferred  to  parties  having  ierred,  of  any  defect  or  failure  in  its 

no   notice  of   the  litigation,  is    much  consideration,  although  he  knew  at  the 

? 'eater  than  in  the  case  of  real  estate,  time  he  received  the  note  that  it  was 

he  probability  of  the  defendant's  en-  originally  given  for  such  real  estate, 

tirely  defeating  the  object  of  the  suit,  Sawyer  v,  Phaley,  33  Vt.  (4  Shaw)  69. 
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are  sui  generis^  are  the  only  exceptions  to  this  exception.* 

The  purchaser  of  a  negotiable  prom-  tion  of  the  commercial  operations,  and 

issorv  note,  which  at  the  time  of  the  servin|;  to  a  great  extent  as  the  repre- 

purchase  had  been  sued  upon  hy  its  then  sentative  of  money,  is  justly  a  favorite 

owner,  may  be  sued  in  the  name  of  the  of  the  law,  and  enjoys  immunities  and 

purchaser,  if  the  latter  had  no  knowl-  privileges  which  are  extended   to   no 

edge  of  the  prior  suit,  notwithstanding  other  species  of  contract.    The  tend- 

the  former  action,  unless  the  person  ency  of  the  courts  has  been  to  uphold 

who  sells  is  a  party  to  the  litigation,  this  description  of  paper  in  the  hands 

the  purchaser  is  not  bound  by  the  liti-  of  the  bona  fide  holder  against  every 

fation.  Columbia  v.  Shin,  2  Chit.  637;  species  of  defence  which  might  exist  as 
vey  V.  Drake,  36  Ark.  228.  between  the  original  parties.  The 
Muxileipal  Bonds  and  Ooapona  Are  credit  and  confidence  due  to  it  must  be 
Commerolal  Paper. — Weith  v,  Wilming-  impaired  if  the  buyer  was  required  to 
ton,  68  N.  Car.  25;  San  Antonio  v.  examine  the  court  of  every  countj'  in 
Lane,  32  Tex.  405;  Bank  of  Rome  v,  the  State  before  he  could  be  sure  of  his 
Rome,  19  N.  Y.  24;  Seybel  v.  National  purchase;  and  such  would  necessarily 
Currency  Bank,  54  N.  V.  288;  White  v,  be  the  case  if  the  doctrine  oilis  pendens 
Vermont  etc.  R.  Co.,  21  How.  (U.  S.)  were  applied  to  it  There  are  no  adju; 
575;  Moran  v.  Miami  Co.,  2  Black.  (U.  dications  to  force  us  to  this  extremity; 
S.)  722;  Mercer  Co.  v,  Hacket,  i  Wall,  the  strongest  considerations  of  public 
(U.  S.)  83;  Carroll  Co.  v.  Smith,  iii  policy  seem  to  forbid  the  extension  of 
U.  S.  556;  Gelpche  v.  Dubuque,  i  Wall,  the  rule  to  money  or  bank  bills,  and  we 
(U.  S.)  222;  My ert;.  Muscatine,  I  Wall,  think  that  commercial  paper,  as  the 
(U.  S.)*384;  Murray  v,  Lardner,  2  Wall,  representative  of  money,  should  stand 
(U.  S.)  no;  Thompson  v,  Lee  Co.,  3  on  the  same  footing  in  this  respect.*' 
Wall.  (U.  S.)  227;  Marshall  Co.  v.  That  the  above  rule  may  not  operate 
Schenck,  5  Wall.  (U.  S.)  772;  Marshal  to  defeat  the  action  of  the  court 
V,  Town  of  Elgin,  8  Fed.  Rep.  783;  3  by  withdrawing  from  its  jurisdic- 
McC.35;  Phelps  v.  Town  of  Lewiston,  tion  the  subject  matter  of  the  contro- 
ls Blatchf.  (U.  S.)  131;  Preble  i;.  Board  versy  **an  injunction  will  prevent  the 
of  Supervisors,  8  Biss.  (U.  S.)  358;  transfer  of  the  securities  during  the 
Aurora  City  v.  West,  etc.,  7  Wall.  (U.  pendency  of  the  suit  and  a  decree  that 
S.)  82;  Arent  v.  Com.,  18  Gratt.  ( Va.)  th^  be  delivered  up  to  be  cancelled,  if 
7^0;  Railway  v.  Clenearv,  13  Ind.  161;  enforced  at  once,  will  protect  the 
Clark  V,  Janesville,  10  Wis.  136;  Mills  parties.  A  neglect  to  take  out  the  in- 
V.  Jefferson,  20  Wis.  50;  Clapp  v,  junction  to  enforce  the  decree  is  the 
County  of  Cedar,  c  Iowa  15;  Barrett  V.  fault  of  the  plaintiff,  not  of  the  law. 
County  Court,  ^14  Mo.  107;  Johnson  v.  Warren  County  v,  Marcy,  97  U.  S.  96; 
Stark  Co.,  24  111.  75;  Craig  v.  Vicks-  8  Am.  &  Eng.  Encyc.  of  Law  11 77. 
burg,  31  Miss.  216;  Chapin  V.Vermont  Where  bonds  are  secured  by  a  lien, 
etc.  R.  Co.,  8  Gray  (Mass.)  575;  Nat.  and  an  equitable  suit  is  brougHt  toen- 
etc.  Bk.  V.  Hartford  etc.  R.  Co.,  8  R.  I.  force  the  lien  claimed  upon  property  in 
379;  Comm.  V.  Ches.  &  C.  Canal  Co.,  the  hands  of  the  defendants,  who  are 
32  Md.  501 ;  Conn.  Mut.  Life  Ins.  Co.  not  charged  on  the  bonds  in  any  other 
V.  Cleveland  etc.,  41  Barb.  (N.  Y.)  9;  sense  than  that  there  is  a  lien  upon  their 
Goodman  v,  Simonds,  20  How.  (U.  S.)  property,  such  suit  operates  as  a  lis 
343;  Raphael  v.  Bank  of  England,  17  pendens  in  regard  to  all  defences  set  up 
C.  B.  161;  Spooner  v.  Holmes,  102  to  the  lien,  on  the  principle  that  the 
Mass.  505;  Com.  v.  Emigrant  etc.  Bank,  causes  of  action  on  the  bonds,  protected 
^  Mass.  12;  Worcester.  Co.  Bank  v,  by  established  rules  of  law  against  the 
r>orchester  etc.  Bank,  10  Cush.  (Mass.)  consequences  of  lis  pendens^  are  inde- 
488;  Wyer  v,  Dorchester  etc.  Bank,  11  pendent  of,  and  entirely  collateral  to 
Cush.  (Mass.)  ti;  Warren  Co.  v.  Mar-  causes  of  action  arising  out  of  the  lien, 
cy,  7  Otto  (U.  S.)  96.  Stevens  v.  The  Railroads,  4  Fed  Rep. 

The  reasons  for  this  exception    are  97. 

well  stated  by  Justice  Goldthwaite,  1.  The  decisions  in  Pennsylvania  as 

in  the  above  case  of  Winston  v.  West-  regards  the  negotiability  of  municipal 

feldt,  22  Ala.  760:  "Negotiable  paper  bonds    are    in  conflict  with  the  other 

representing  as  it  does  in    almost  all  cases  on   this  question.     Diamond  v, 

civilized  nations  a  very  large  propor-  Lawrence  Co.,  37  Pa.  St.  353;  Day  v, 
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{lis  Movable  Personal  Property. — CHANCELLOR  Kent  expressed 
doubt  whether  "  movable  personal  property,  such  as  horses,  cat- 
tle, grain,  etc.,"  is  subject  to  the  rule  lis  pendens.^  The  supreme 
court  of  the  United  States,  in  a  recent  case,  referring  to  this 
language,  expresses  a  like  doubt.*  Neither  of  these  cases,  how- 
ever, involved  "movable  personal  property,"  and  it  is  believed, 
that  the  exact  limits  of  this  intimated  exception  are  unsettled.' 

{c)  Money  in  Custody  of  t/te  Law. — Where  an  officer  of  court 
has  in  his  hands  moneys  collected  in  pursuance  of  court  orders 
and  process,  and  is  made  a  defendant  to  a  bill  in  chancery  which 
seeks  to  reach  such  moneys,  he  will  not  be  held  bound  by  the  lis 
pendens  of  the  chancery  suit,  if  he  should  pay  over  the  moneys  in 

Zimmerman,  68  Pa.  St.  72;  Matheny  v,  Lylburn,  decided  in  1817,  has  Induced 
Hughes,  10  Heisk.  (Tenn.)  405.  loose  dicta  of  a  like  character  in  other 
In  the  case  of  Diamond  v.  Lawrence  cases  since  that  time;  but  it  remains  for 
Co.,37Pa.St.,WooDWARD,J.,said:**We  the  courts  to  define  what  is  meant  by 
liave  said  on  several  former  occasions  the  species  of  personalty  referred  to  as 
that  we  will  not  treat  bonds  like  these  movable  personal  property,  not  subject 
as  negotiable  securities.  On  this  ground  to  the  rule  lis  pendens. 
we  stand  alone.  All  the  courts,  Ameri-  One  of  the  essential  and  distinguish- 
can  and  English,  are  against  us.  Be  it  ing  qualities  of  personal  property  is 
so.  We  are  not  insensible  to  the  im-  that  it  is  movable  and  not  fixed — passing 
portance  of  this  fact,  nor  are  we  want-  from  hand  to  hand.  It  is  difficult  to 
ing  in  deference  to  the  learning  and  see  in  what  particular,  as  relates  to 
wisdom  of  the  judge  who  differs  from  movability,  horses,  cattle  or  g^in,  differ 
us.  But  we  are  a  Pennsylvania  tribu-  from  furniture,  stocks  of  goods,  slaves, 
nal  sitting  in  judgment  on  an  occasional  steamboats,  shares  of  stocks  or  any 
and  extraordinary  accounting  for  money  of  the  other  species  of  personal  prop- 
created  under  Pennsylvania  statutes,  erty  which  the  courts  have  held  to  be 
We  know  the  history  of  these  munici-  subject  to  the  rule.  There  is  no  doubt 
pal  and  county  boards;  how  the  legis-  a  leaning  on  the  part  of  the  courts  to 
lature,  yielding  to  popular  excitement  recognize  an  exception  to  the  opera - 
about  railroads,  authorized  this  issue;  tlon  of  the  rule  with  respect  to  a  species 
how  grand  juries  and  county  commis-  of  personal  property  passing  from  hand 
sioners  and  city  officers  were  moulded  to  hand  in  the  way  of  retail  commercial 
to  the  purposes  of  the  speculators;  how  transactions;  but  the  limits  of  theexcep- 
recklessly  railroad  officers  abuse  this  tion  are  yet  to  be  defined, 
overwrought  confidence,  and  what  bur-  In  a  recent  case  of  Carr  v.  Lewis 
dens  of  debt  and  taxation  have  resulted  Coal  Co.,  15  Mo.  App.  551,  the  supreme 
to  the  people."  The  court  then  points  court  of  Missouri  follows  the  case  of 
out  that  these  bonds  are  local,  depend-  Shelton  t;.  Johnson,  4  Sneed(Tenn.)  67a, 
ent  on  statutory  law;  and  in  that  re-  but  limit  the  ruling  to  movable  per- 
spect,  differ  from  ordinary  commercial  sonal  property,  which  is  withdrawn 
paper;  that  they  recite  the  authority  from  the  local  jurisdiction,  to  another 
upon  which  they  were  issued;  that  they  State,  while  the  suit  is  pending,  and 
only  resemble  bills  of  exchange  in  being  sold  to  a  bona  fide  purchaser, 
payable  to  bearer;  that  the  constitution  In  that  particular  case,  as  stated  in 
of  the  State  since  this  issue  had  been  note  4,  (p.  873),  the  court  finds  no  evi- 
amended  so  as  to  prohibit  future  issue,  dence  in  the  record  of  jurisdiction  of 
and  that  these  distinctions  justify  the  the  res.  In  view  of  that  fact  the  de- 
court  in  refusing  to  treat  these  bonds  as  cision  is  in  accord  with  the  general 
commercial  paper.  principles  of  lis  pendens.     This  case 

1.  Murray  v.  Lylburn,  2  Johns.  Ch.  goes  further,  however,  and  holds,  that 
(N.  Y.)  44X.  art.  4  of  §    i    of  the    constitution  of 

2.  Warren  County  v.  Marcy,  7  Otto  the  United  States,  only  has  application 
(U.  S.)  96.  to  facts  recited  in  records  of  judicial 

8.  The  suggestion  of  Chancellor    proceedings  had  in  other  States,  and 
Kent  in  the  above  case  of  Murray  v.    not  upon  the  legal  effect  to  be  given 
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his  hands,  in  obedience  to  the  orders  and  process  of  th«  court  of 
which  he  is  an  officer.^ 

Y.  EflSEHTlAL  Elexekts  07  LlB  PlimENS. — It  is  essential  to  the 
existence  of  a  valid  and  effective  lis  pendens  that  three  elements 
be  present.  Three  material  facts  must  concur: — the  property 
must  be  of  a  character  to  be  subject  to  the  rule ;  the  court  must 
have  jurisdiction  both  of  the  person  and  the  res^  and  the  property 
involved,  or  resy  must  be  sufficiently  described  in  the  pleadings. 
If  any  one  of  these  essentials  is  wanting,  there  is  no  valid  lis 
pendens,  no  res  litigiosa?' 

1.  Sufficient  Deicription  in  the  Pleadings. — The  property  involved 
must  be  so  pointed  out  by  the  proceedings  as  to  warn  the  whole 
world  not  to  intermeddle.  There  should  be  enough  in  the  pro- 
ceedings to  lead  a  vigilant  mind  to  the  knowledge  of  the  truth. 

For  the  purpose  of  description,  exhibits  to  the  pleadings,  which 
are  made  a  part  of  them,  are  to  be  considered.  The  description 
may  be  definite,  technically  legal  and  of  such  a  character  that  the 
identity  of  the  property  can  be  made  out  by  the  description  alone, 
or  it  may  be  such  that,  by  reference  and  upon  enquiry,  its  iden- 
tity may  be  ascertained.  Of  whichever  character  it  is,  it  must  be 
so  definite  that  one  reading  all  that  relates  to  the  property  can 
learn  what  property  is  intended.  It  is  sufficient,  if  enough  is 
stated  so  that,  upon  reasonable  enquiry,  the  identity  of  the  prop- 
erty may  be  ascertained. 

The  legal  maxim — that  is  certain  which  may  be  made  certain — 
applies  to  the  question  as  to  whether  property  is  sufficiently  de- 
scribed to  create  lis  pendens? 

those  facts.    This  view  differs  from  that  (U.  S.)  402;  Clarke  v.  Shaw,  28  Fed. 

held  in  Fletcher  v,  Ferril,  9  Dana  (Ky.)  Rep.  356;  Carrington  v.  Didier,  8  Gratt. 

373.  (Va.)  260.    See  also  8  Am.  &  Eng. 

1.   Wayman  v.  Southard,  10  Wheat.  Encyc.  of  Law. 

(U.  S.)  40;  Bank  of  U.  S.  v,  Halstead,  2.  Bennett  on  Lis  Pendens,  153. 

10  Wheat.  (U.  S.)  51;  Mayers  v.  Com-  8.   Allen   v,    Poole,    54    Miss.    323; 

well,  51  Cal.  482.  Centre  v.  Planters'  etc.  6ank,  22  Ala. 

His  superior  duty  is  to  the  court  of  743;  Turner  v,  Babb,  60  Mo.  343;  Mar- 

which  he  is  an  officer  and  by  which  he  shall  v.  Shepard,  23  Kan.  326;  Miller  v, 

would  be  liable  to  punishment  for  con-  Sherry,  2  Wall.  (U.  S.)  237;  Boshearv. 

tempt  if  he  should  fail  to  pay  over  the  Lea,  6  Heisk.   (Tenn.)   163;  Lodge  v, 

money.  Simonton,  2  P.  &  W.  (Pa.)  439,  448; 

Such  moneys  are  in  the  custody  of  Griflfeth  v,  Griffeth,  Hoff.  Ch.  (N.  Y.) 

the  law,  and  public  policy  requires  that  1^3;  Green  v.  Slayter,  4  Johns.  Ch.  (N. 

they  should  not  be  involved  in  litiga-  V.)  39;  Lewis  v.   Mew,  i   Strobh.  £q. 

tion.    In   such  case  public  policy  re-  (S.  Car.)  180;  Russell  v*  Kirkbridize,  62 

quires  that  the  lis  pendens  should  not  Tex.  455;  Jones  v,  McNarrin,  60  Me. 

be  enforced.  334. 

Turner  v,  Fendall,  i  Cranch  (U.  S.)  In  the  case  of  Lodge  v.  Simonton,  2 

1x7;   Wilder  v,  Bailey,   3   Mass.  289;  P.  &   W.  (Pa.)  439,  448,  the  rule  is 

Freeman  v.  Howe,  24  How.  (U.  S.)  450;  stated  to  be,  that  there  is  a  lis  pendens^ 

Lammon  v.    Feusier,    11 1    U.   S.    17;  whenever  there  is  enough  in  the  pro- 

Covell  v.  Heyman,  11 1  U.  S.  ij76;  Van  ceedings    to    lead  a  vigilant  mind  to 

Norden  v,  Morton,  99  U.  S.  370;  Krip-  identify  the  property  involved. 

E*ndorf  V,    Hyde,    no    U.     S.     276;  It  is  said  in  Lewis  v.  Mew,  i  Strobh. 

uchanan  v,  Alexander,  4  How.  (U.  (S.  Car.)  180,  that  the  property  must 

S.)  20;  Gilbert  v.  Lynch,  17  Blatchf.  be  so  pointed  out  by  the  proceecungs  as 
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to  warn  the  whole  world  that  they  in-  the  mortgage  should  stand  security  for 

termeddle  at  their  peril.  so  much  of  the  money  as  went  to  par 

In  Miller  v.  Sherry,  2  Wall.  (U.  S.)  the  debts  of  the  esUte.     See  also  Garth 

237.  it  is  said  that  "to  have  that  effect  v.  Ward,  2  Atk.  174;  Garth  v.  Craw- 

a  bill  must  be  so  definite  in  the  descrip-  ford,  Barn.  450. 

tion,  that  anyone  reading  it  can  learn  And  so  in  Leitch  v.  Wells,  48  Barb, 

thereby  what  property'  is  intended  to  (N.  Y.)  649,  the  charge  in  the  bill  that 

be  made  the  subiect  of  litigation."  certain  bank  stocks  were  held  by  the 

In  Green  v.  Slayter,  4  Johns.  Ch.  (N.  defendant  as  a  trust  estate  was  sufficient 
Y.)  39f  the  description  was  "divers  to  create  a  its  pendens. 
lands  in  Crosby's  Manor,"  and  it  was  While,  as  a  general  rule,  there  is  no 
held  by  Chancellor  Kent  to  be  suffi-  lis  pendens  in  bills  for  divorce  and  ali- 
cient.  The  Chancellor  says:  "It  is  mony,  yet  where  specific  property  is 
true  there  might  have  been  divers  lands  described  and  sought  by  the  allegations 
in  *Crosby*s  Manor'  held  in  trust  by  of  the  bill  to  be  made  subject  to  the  de- 
Winter,  and  yet  the  lots  sold  to  de-  cree,  and  it  is  shown,  to  be  about  the 
fendant  have  been  held  by  him  in  his  only  property  of  the  defendant,  which 
own  absolute  right.  But  though  this  can  be  subjected  to  the  decree,  there 
was  possible  it  was  an  improbable  fact;  will  be  a  it's  pendens.  Such  was  the 
and  if  ever  a  bill  contained  sufficient  case  in  Spencer  v,  S[>encer,  9  R.I.  162; 
matter  to  put  a  party  upon  enquiry  the  as  also  the  cases  of  Daniel  v,  Hodees, 
bill  in  1809  answered  that  purpose.  87  N.  Car.  97;  and  Ulrich  v,  Ulricn,  3 
The  doctrine  of  Us  pendens  is  indispen-  Mackey  (D.  C.)  290. 
sable  to  right  and  justice  in  the  cases  In  Bosheai*  xf.  Lea,  6  Heisk.  (Tenn.) 
and  under  the  limitations  in  which  it  163,  it  is  said :  "The  specific  property 
has  been  applied ;  and  according  to  the  must  be  so  pointed  out  by  the  proceed- 
observation  of  Lord  Chancellor  ings  as  to  warn  the  whole  world  that 
Manners,  we  must  not  suffer  the  rule  they  intermeddle  with  it  at  their  peril.*' 
to  be  frittered  away  by  exceptions.  Was  It  is  said  in  Cockrill  v,  MtLney,  2 
it  too  much  to  have  required  of  a  pur-  (Tenn.)  Ch.  49,  that  making  a  morta- 
chaser  charged  with  notice  of  all  the  gee  defendant  and  merely  referring  to  a 
facts  in  the  bill  to  have  called  upon  mortgage,  without  any  allegation  as  to 
Winter  to  discover  the  source  of  his  its  validity,  or  prayer  for  relief  upon  it, 
title  ?  The  general  rule  is,  that  what  is  does  not  create  a  its  pendens. 
sufficient  to  put  the  party  upon  enquiry  In  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
is  good  notice  in  equity.  The  least  en-  237,  it  is  said:  "The  original  bill  was  in 
quTry,  even  of  Winter  himself,  would  the  form  of  a  creditors  bill.  It  con- 
have  satisfied  the  purchaser  that  the  tained  nothing  specific,  except  as  to  the 
lots  he  purchased  were  parcel  of  the  transactions  between  Miller  and  Rich- 
trust  lands  mentioned  in  the  bill."  ardson.    There  was  no  other  part  of 

In  Barnes  v.  Dow,  59  Vt.  530,  the  the  bill  upon  which  issue  could  have 
testator  gave  by  his  will  a  life  support  been  taken  as  to  any  particular  prop- 
to  his  sister,  and  secured  it  by  a  devise  erty.  It  was  effectual  for  the  purpose 
of  his  estate  in  trust  to  his  executor,  of  creating  a  general  lien  upon  the  as- 
and  the  remainder  to  D,  his  nephew,  sets  of  Miller — as  the  means  of  discor- 
thereb}'  creating  an  active  trust.  The  ery,  and  as  the  foundation  for  an  in- 
legatees  executed  a  mortgage  of  the  junction — and  for  an  order  that  he 
trust  property  to  H  to  secure  a  note  for  should  convey  to  a  receiver.  If  it  be- 
money,  a  part  of  which  was  used  in  came  necessary  to  litigate  as  to  any 
paying  the  debts  of  the  estate.  The  specific  claim,  other  than  that  against 
sister  brought  a  bill  alleging  a  failure  Richardson,  an  amendment  to  the  bill 
of  support  and  asking  for  a  foreclosure;  would  have  been  indispensable.  It  did 
the  executor,  having  deceased,  his  ad-  not  create  a  it's  pendens^  operating  as 
ministrator  brought  a  cross  bill,  claim-  notice  as  to  any  real  estate.  To  have 
ing  a  balance  due  from  the  estate;  and  that  effect  a  bill  must  be  so  definite  in 
H  answered  and  also  filed  a  cross  bill,  the  description,  that  anyone  reading  it 
making  the  legatees  and  others  defend-  can  learn  thereby  what  property  is  in- 
ants,  praying  for  a  foreclosure;  heid^  tended  to  be  made  the  subject  of  iiti- 
that  H,  having  notice  of  the  trust,  was  gation." 

not  an  innocent  purchaser;    that    he  If  a  report  of  the  accounts  of  a  per- 

could  not  invoke  the  doctrine  of  subro-  sonal  representative  and  of  the  debts 

gation;  and  that  the  beneficiary  could  and  demands  against  the  decedent's  es- 

not  alienate  the  trust  property,  but  that  tate  has  been  filed  in  the  office  of  the 
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What  Is  Not  a  Sufficient  Description, — The  description  is  not 
sufficient  unless  it  is  contained  in  the  pleadings,  or  in  exhibits 
which  are  by  proper  averment  made  a  part  of  them.  And  so, 
evidence  taken  and  filed  in  the  case,  after  its  commencement,  can* 
not  be  considered  on  this  question.*  So  also  a  mere  reference  in 
a  bill  to  another  paper,  as  a  mortgage,  without  any  averment 
touching  its  validity,  or  assailing  it,  or  asking  any  relief  upon  it, 
cannot  be  considered  for  this  purpose  a  part  of  the  proceedings.^ 
Neither  can  a  mere  interrogatory  attached  to  a  bill,  but  with  re- 
spect to  which  there  is  no  allegation  in  the  bill  of  such  a  charac- 
ter as  to  charge  an  equity  in  favor  of  the  complainant,  aid  in 
making  a  sufficient  description.* 

2.  i^onB  in  Whioli  Ho  Ida  Pendeni — (^)  Actions  in  Personam. — 
There  is  no  res  litigiosa  in  actions  in  personam. 

Such  litigation  merely  relates  to  moneyed  indebtedness,  and 
there  is  no  such  lis  pendens  as  will  charge  the  property  of  the  de- 
fendant with  the  final  judgment  or  decree  in  the  case.  This  is 
equally  the  case  whether  the  cause  of  action  is  one  arising  ex  con- 
tractu or  ex  delicto.  The  reason  for  this  is  obvious.  Were  the 
rule  otherwise,  it  would  be  in  the  power  of  an  unjust  claimant  to 
greatly  embarrass  and  finally  destroy  the  business  of  a  defendant. 
It  would  tend  to  a  prohibition  in  dealing  with  defendants.^ 

court  wherein  the  order  conferring  his  nite  decree  to  be  entered  therein,  de- 
authority  was  made,  as  required  by  the  ciding  the  r^ht  of  property  between  the 
Code,ch.  128,  a  subsequent  purchaser  parties,  and  cannot  be  extended  to 
may  reasonably  be  required  to  take  no-  support  a  bill  in  equity  which,  neglect- 
dee  of  it.  Easley  v.  Barksdale,  75  Va.  ing  the  specific  property,  seeks  only  to 
274.  '  recover  its  value.     Gardner  v,  Peck- 

1.   Centre  v.  Planters'  etc.  Bank,  22  ham,  13  R.  I.  102;  Sanders  v.  McDon- 

Ala.  743.  aid,  63  Md.  503;  Davey's  Appeal,  97 

8.  Shelton     v.    Johnson,    4    Sneed  Pa.  St.  153. 

(Tenn.)  672.  So  a  petition  for  windii^  a  corpora- 

8.  Low  V,  Pratt,  53  III.  540;  Hamlin  tion  up  cannot  be  registered  as  a /m/#i»- 

V,    Bevans,    7    Ohio    161 ;    Russell    v,  dens  against  an  individual  contributory. 

Kirkbridge,  62  Tex.  459;   Cockrill  v.  In  re  Bamed*s  Banking  Co.,  Law  Rep., 

Maney,  2  Tenn.  Ch.  40;  Isler  v.  Brown,  2  Ch.  171. 

66  N.  Car.  556;  Gardner  v.  Peckham,  A  suit  by  a  member  of  a  corporation 

13  R.   I.  X02;   Shelton  v,  Johnson,  4  to  compel  the  corporation  and  its  di- 

Sneed  (Tenn.)  672.  rectors  to  discharge  their  duty  is  not  a 

In  Jaffray  v.  Brown,  17  Hun  (N.  Y.)  its  pendens  as  against  the  nght  of  a 
576,  the  description  in  the  notice  of  Ws  creditor  of  the  corporation  to  enforce 
pendens  was  "all  the  real  estate  of  the  his  claim  and  sell  land  under  his  de- 
defendant  Brown,  or  in  which  he  may  cree.  Paine  v.  Root,  121  111.  77. 
have  an  interest  in  Chenango  county i*'  In  case  of  Ray  v.  Roe,  2  Blackf. 
It  was  held  sufficient.  (Ind.)  258,  Scott,  J^  delivering  the 

4.  Brisco  v.  Bronough,  i  Tex.  326;  opinion  of  the  court,  said:  "The  only 

St.  Joseph  Mfg.  Co.  v,    Daggett,  84  question  referred  to  our  adjudication  is 

m*  556;  Ray  '^'  RoCi  2  Blackf;  (Ind.)  the  correctness  of  the  charge  given  by 

258;    Shearon  v.   Henderson,  38    Tex.  the  court  to  the  jury.    The  court  in- 

2co;  Russell  v,  Kirkbridge,  62  Tex.  459;  structed   the  jury  that  a    transfer   of 

Worsely  v,  Scarborough,  3  Atk.  392.  property  made  by  a  defendant  during 

The    doctrine    of    lis  pendens   can  the  pendency  of  an  action  of  slander 

therefore  have  no  application  except  in  against  him,  and  before  the  rendition 

those  cases  where  the  lis  in  question  is  of  judgment,  is  of  itself   fraudulent, 

of  such  a  character  as  to  enable  a  defi-  unless   it  be  made  in  pursuance  of  a 
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{b)  Alimony  and  Maintenance. — As  a  general  rule  bills  filed  for 
alimony  and  maintenance  merely,  do  not  create  a  lis  pendens?^ 

prior  contract,  or  in  payment  of  a  pre-  condition  is  very  doubtful.  Moore  v, 
cedent  bona  fide  debt;  that  all  pur-  Hershey,  90  Pa.  St.  196. 
chasere  are  bound  to  take  notice  of  the  Oonapiraoy. — Pendency  of  an  action 
pendency  of  said  suit:  and  that  if  a  pur-  for  conspiracy  to  defraud  is  not  notice, 
chase  be  made  during  the  pendency  of  to  one  not  a  party  thereto,  of  infirmity 
such  action,  whether  with  or  without  in  a  mortgage  which  was  the  subject  of 
consideration,  it  is  considered  fraudu-  the  alleged  conspiracy.  Zoeller  v. 
lent  in  law,  as  to  the  judgment  plain-  Riley,  100  N.  Y.  loa. 
tiff,  unless  there  is  other  property  suffi-  PetltiOB  by  Hetn  at  Law. — A  peti- 
dent  to  satisfy  the  judgment.  To  this  tion^by  heirs  to  sell  their  real  estate  is 
instruction  the  defendant  excepts.  On  not  a  lis  fendens.  Clarkson  v.  Bar- 
the  broad  ground  that  fraud  vitiates  all  nett,  14  B.  Mon.  (Ky.)  133. 
contracts,  a  conveyance  made  with  a  PetitiOB  Undtr  Civil  Damagv  Law. — 
design  to  avoid  the  payment  of  a  just  In  an  action  by  a  wife  under  the  Iowa 
debt,  or  to  defeat  the  recovery  of  a  pre-  civil  damage  law  to  recover  for  injuries 
existing  right,  is  void  as  it  respects  caused  by  the  unlawful  sale  of  intoxi- 
creditors,  and  the  pendency  of  a  suit  is  eating  liquors  to  her  husband,  in  which 
one  of  the  many  badges  of  fraud  which  the  owner  of  the  building  occupied  by 
would  induce  a  court  of  equity  to  set  the  seller  is  made  a  party,  and  a  lien 
aside  such  conveyance  or  a  jury  to  re-  asked  against  the  building,  the  petition 
gard  it  as  a  nullity  in  a  trial  at  law.  The  is  one  **affecting  real  estate,"  within  the 
pendency  of  an  action  is  constructive  meaning  of  Iowa  Code,  %  2628;  and  a 
notice  of  the  matters  involved  in  that  suit  purchaser  of  the  premises  during  the 
and  a  purchaser  of  the  property  which  pendency  of  the  suit  is  charged  with 
is  the  immediate  object  of  the  pending  notice  thereof,  and  takes  the  property 
action  will  be  affected  by  it  as  a  pur-  subject  to  any  lien  which  may  be  finally 
chaser  with  notice. '  But  a  lis  pendens  established  thereon.  O'Brien  tf.  Put- 
is  not  even  constructive  notice  of  any  ney,  55  Iowa  292. 
other  points  than  those  which  are  in  Petition  for  DIyotm. — ^The  above 
dispute  between  the  parties  to  such  ac-  named  section  in  the  Iowa  law  does 
tion.  3  Atk.  392;  Newel]  on  Contracts  not  apply  to  a  petition  for  divorce  even 
506,  507.  So  much,  then,  of  the  in-  where  it  asks  for  alimony  from  the  real 
struction  as  states  that  a  transfer  of  and  personal  estate  of  the  defendant 
property  made  during  the  pendencj'  of  and  asks  that  it  be  made  a  special  lien 
an  action  of  slander  is  of  itself  fraudu-  upon  such  property.  Scott  v.  Rogers, 
lent,whether  with  or  without  considera-  42  N.  W.  Rep.  (Iowa  1889)  377. 
tion;  and  that  all  persons  are  bound  to  1.  Spencer  v.  Spencer,  9  R.  I.  162; 
take  notice  of  such  action  in  the  un-  Almon  v,  Almon,  4  Randf.  (Va.)  662; 
qualified  manner  expressed  is  unsup-  Gilmore  v,  Gilmore,  5  Jones  Eq.  (N. 
ported  by  authority."  Car.)  284;  Baird  v,  Batrd,  Phill.  Eq. 

In  the  case  of  Worsley  v.  Earl  of  (N.  Car.)  317;  Grifiith  v.  Griffith,  i 
Scarborough,  3  Atk.  392,  so  often  re-  Hoff.  Ch.  (N.  Y.)  [53;  Bennett  on  Lis 
ferred  to  in  the  books  as  an  authority.  Pendens  159,  note  3. 
the  court  said:  "No  case  has  gone  so  In  the  case  of  Brightman  v.  Bright- 
far,  and  it  would  be  very  inconvenient  man,  i  R.  I.  112,  the  court  said:  **We 
if  where  money  is  secured  upon  an  es-  do  not  apprehend  that  the  rule  of  lis 
tate,  and  there  is  a  question  depending  pendens  is  applicable  in  this  case.  The 
in  this  court  upon  the  right  of  or  about  prayer  of  complainant's  petition  was 
that  money,  but  no  question  relating  to  for  divorce  and  for  alimony  out  of  her 
the  estate  upon  which  it  it  is  secured  husband's  estate.  It  did  not  affect  the 
but  is  wholly  a  collateral  matter,  that  a  title  to  his  real  estate,  or  necessarily 
purchaser  of  the  estate  pending  that  seek  to  put  any  encumbrance  on  it. 
suit  should  be  affected  with  notice  by  Alimony  is  to  be  granted  out  of  the 
such  implication  as  the  law  creates  by  personal  or  real  estate,  and  [is]  not 
the  pendency  of  a  suit."  necessarily  a  charge  on  either.    Had 

Mantal  CMmdltlO]i.^-A  lis  pendens  is  the  prayers  in  this  case  been  for  ali- 
undoubtedly  constructive  notice  in  mony  to  be  assigned  her  out  of  this  par- 
questions  of  title  and  property,  but  that  ticular  farm,  the  case  would  somewhat 
it  should  be  so  as  to  a  man's  mental  resemble  some  of  the  cases  in  the  books, 
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{c)  When  Lis  Pendens  Exists  in  the  Above  Action, — The  excep- 
tion to  the  above  rule  is,  that,  if  the  bill  for  alimony  and  mainte- 
nance describes  specific,  property  and  shows,  that  it  is  the  only  or 
nearly  the  only  property  of  the  defendant  out  of  which  the 
moneyed  relief  sought  by  the  bill  can  be  made,  the  suit  draws 
the  property,  into  the  jurisdiction  of  the  court  and  becomes  a  lis 
pendens.^  If  the  purchaser  have  actual  notice  of  the  pendency  of 
the  suit  and  of  the  wife's  claim  to  the  property,  the  sale  will  be 
void  as  against  the  wife.* 

3.  CoTurt  Must  Have  Jurisdiction  both  of  the  Bes  and  the  Person. — 
The  want  of  jurisdiction  so  as  to  invalidate  the  lis  pendens y  may 
arise  from  a  failure  to  show  a  proper  case  by  the  pleadings ;  from 
a  want  of  jurisdiction,  in  the  constitution  of  the  court,  of  the  par- 
ticular action  or  form  of  action ;  from  the  want  of  service  upon 

where  the  rule  has  been  applied.  But  1.  Daniel  v,  Hodges,  87  N.  Car.  97; 
it  is  not  so;  it  is  general  for  alimony  out  Ulrich  v.  Ulrich,  3  Mackey  (D.  C.) 
of  his  estate.  If  such  a  prayer  locks  up  290;  Venable  v.  Craig,  44  Ga.  437;  Sapp 
the  real,  it  equally  does  the  personal  v.  Wightman,  103  111.  150. 
estate  of  a  respondent  to  such  a  petition,  In  Griffith  v.  Griffith,  Hoff.  Ch.  (N. 
and  each  and  every  part  of  it.  The  in-  Y.)  163,  it  is  said  "the  bill  should  have 
stant  such  a  petition  is  filed,  the  re-  described  particular  lots  or  charged  an 
spondent's  business,  however  extensive  equity  upon  all  of  the  real  estate  of  the 
it  may  be,  must  stop.  Purchasers  and  defendant,  in  a  prescribed  territory,  or 
dealers  with  him,  by  the  policy  of  the  should  have  contained  some  other  alle- 
law,  are  bound  by  tne  decree  of  alimony  gation  of  such  a  character  as  to  enable 
that  may  be  passed,  although  they  do  purchasers  to  see  by  an  examination  of 
not  even  know  that  they  are  dealing  the  bill  itself  that  the  complainant 
with  a  married  man.  Alimpny  will  be  claimed  some  right  in  the  premises, 
claimed  and  must  be  allowed  to  attach  That  anyone  reading  it  can  learn 
to  any  and  every  part  of  the  personal  thereby  what  proper^  is  intended  ta 
property  that  the  husband  had  at  the  be  made  the  subject  of  litigation.  .  .  .. 
filing  of  the  petition.  We  do  not  think  It  is  evident  that  the  premises  in  con- 
the  case  falls  within  the  rule  of  lis  troversy  were  not  in  the  mind  of  the 
pendens,  nor  within  the  reason  of  that  pleader  when  this  bill  was  drawn." 
rule.*'  In  a  suit  to  set  aside  a  deed  taken 
Code  Oreg.,  §  499,  which  authorizes  pendente  lite  of  land  decreed  to  the 
the  court  "whenever  a  marriage  shall  wife  in  divorce,  it  is  not  error  to  ex- 
be  declared  dissolved"  "to  enter  a  de-  elude  evidence  as  to  remarks  made  by 
cree"  for  the  undivided  one-third  part  the  wife  to  her  husband,  it  not  being 
in  fee  of  the  whole  of  the  real  estate  contended  that  the  purchaser  had 
"owned  by  the  defendant  at  the  time  knowledge  of  the  remark,  upon  which 
of  suqh  decree"  for  a  divorce,  operates  he  relied,  as  her  consent,  not  founded 
upon  the  title  of  the  realty,  only  when  on  any  consideration,  would  not 
the  decree  has  been  rendered,  and  not  amount  to  a  release  of  her  right  to  sup- 
pendente  lite.  Real  property  which  port.  Powell  v.  Campbell  (Nev.),  20 
comes  to  the  wife  as  a  result  of  the  di-  Pac.  Rep.  156. 

vorce  is  not  the  subject  matter  of  the  In  a  recent  case  In  Iowa,  Scott  v. 

litigation,  nor  has  the  court  any  juris-  Rogers,  43  N.  W.  Rep.  377,  the  court 

diction  to  affect  or  divest  the  title  of  the  holds  that  §  2628  of  the  code  (see  note 

husband  to  lands  owned  by  him,  or  to  4,  p.  870)  does  not  apply  to  a  petition 

decree  one -third  of  them  to  the  wife,  for  a  divorce  even  where  it  asks  for 

independent  of  a  decree  of  divorce,  nor  alimony  and  that  it  be  charged  'as  a 

has  the  plaintiff  any  title  upon  which  to  special  lien  upon  the  defendant's  realty, 

base  a  suit  to  recover  any  portion  of  The  reasoning   of  the  case  does  not 

the  same,  except  as  it  comes  by  force  of  seem  conclusive. 

the  statute  upon  a  decree  for  a  divorce.  2.  Williams  v,  Gooch,  3  Mete.  (Ky.) 

Houston  V,  Timmerman    (Oreg.),    21  486;  Boils  v.  Boils,  i   Cold.  (Tenn.> 

Pac.  Rep.  1037.  284. 
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the  owner  of  the  res ;  or,  perhaps,  otherwise.  It  is  immaterial 
wherein  the  failure  of  jurisdiction  lies, — ^the  effect  is  the  same — ^a 
failure  to  create  a  valid  lis  pendens.  Without  jurisdiction,  from 
any  cause,  there  is  no  lis  pendens, 

{a)  Pleadings  Must  Authorize  Jurisdiction, — If  the  pleadings 
do  not  sufficiently  describe  the  property,  or  the  facts  set  forth  do 
not  present  a  case  for  the  jurisdiction  of  the  court,  it  can  have  no 
power  of  judgment  upon  the  res^  and  there  can  be  no  res  liti- 
giosa^ 

(d)  Claimant  Must  be  Impleaded, — It  is  essential  to  a  res  litu 
giosa  that  the  claimant  of  the  res  should  be  impleaded.  If  he  is 
not  before  the  court,  the  res  is  not  bound.  The  rule  lis  pendens 
only  binds  claimants  to  the  property  involved  who  are  impleaded, 
and  their  pendente  lite  purchasers.  If  they  are  not  impleaded, 
they  are  at  liberty  to  dispose  of  the  res  and  the  purchaser  will 
take  it  unaffected  by  the  suit,  although  it  may  be  pending  against 
parties  other  than  the  real  owners.  Lord  Bacon's  rule  expressly 
provides  that  it  should  not  bind  "any"  one  who  "is  made  no 
party."* 

1.  Jones  V.  Lusk,  a  Mete.  (Ky.)  ^56;        V^here  the  declaration  in  a  real  ac- 

Caldwell's  Heirs  v.  White,  4  T.  B.  Mon.  tion  transmitted  an  error  in  the  record 

(Ky.)  569;  Carrington's  Heirs  v.  Brents  in   the  registry  of  deeds  of   a    levy, 

et  al.,  I  McLain  (U.  S.)  167.  which  was  intended  to  take  a  part  of 

Bennett,  in  his  work  on  Lis  Pendens,  lot  No.  32,  but  29  was  substituted  for 
163,  says:  ^'Unless  the  facts  set  forth  in  32,  the  description  by  metes  and  bounds 
the  bill,  petition  or  other  pleading,  on  perfectly  fitting  one  parcel  as  well  as 
behalf  of  the  complainant  or  plaintiff,  the  other.  Jield^  that  neither  the  dec- 
present  a  case  for  the  jurisdiction  of  laration  nor  the  record  was  sufficient 
the  court,  it  is  clear  that  the  proceed-  notice  to  a  subsequent  purchaser  from 
ing^  will  not  operate  as  a  lis  pendens  the  execution  debtor.  Jones  v.  McNar- 
so  as  to  affect  the  property  sought  to  be  rin,  68  Me.  334. 

subjected  by  the  proceeding,  or  to  over-        8.  Bennett  on  Lis  Pendens  162,  446; 

reach  a  subsequent  sale  or  disposition  Carr  v.  Callahan,  3   Litt.   (Ky.)   365; 

of  it."  Macey  v.  Fenwicks   Admr^  9  Dana 

The  pendency  of  an  action  to  set  (Ky.)  198;  French  v.  Loyal  Company, 

aside  defendant's  title  to  land  as  ob-  5  Leigh  (Va.)  627;  Mitchell  v,  Peters, 

tained  in  fraud  of  creditors,  is  no  no-  18  Iowa  121;  Parsons  v,  Hoyt,  24  Iowa 

tice  that  plaintiff  claims  to  subject  the  155;  Sprague  v.  White  (Iowa),  35  N. 

buildings  thereon  as  personalty,  to  the  w.  Rep.  751;  Fitzgerald  v.  Cummings 

payment  of   plaintiff^s  judgment;  and  et  al.y  i  Lea  (Tenn.)  239;  Bailey  et  aL 

the  pendency  of  the  action,  and  defend-  v.  McGinnis  et  al.^  57  Mo.  302,.  371; 

ant's  knowledge  of  it,  do  not  have  the  Walker  v.  Goldsmith,  14  Or^.   125; 

effect  to  make  his  chattel  mortgage  ob-  Shaw  v,  Padley,  64  Mo.  519;  Terrell  v, 

tained  pending  suit  inferior,  as  a  Hen  on  Allison,  21  Wall.  (U.  S.)  289;  Hough- 

the  buildings,  to  plaintiff's  judgment,  worte/  a/,  v.  Murphy,  22  N.J.  Eq.  531; 

Wheeler  &  W.  Mfg.  Co.  v,  Hasbrouck,  Miller  v.  Sherry,  2  Wall.  (U.  S.)  237; 

68  Iowa  554.  Powell  v,  Wright,  7  Beav.  444;  Ens- 

In   Pearson  v,  Keedy,    6    B.    Mon.  worth  v.  Lambert,  4  Johns.  Ch.(N.Y.) 

(Ky.)  128,  X30,  it  is  held  that,  if  there  605;  Games  v.  Dunn,  i^  Pet.  (U.  S.) 

be  any  equity  in  a  bill,  and  its  allega-  j22 ;  Scarlett  et  al.  v.  Graham  et  al.^  28 

tions  are  not  sufficient  to  give  jurisdic-  ill.  319;  Fergus  et  al,  v,  Woodworth  et 

tion,  although  process  may  be  served,  a/.,  44  111.  381;  Canal  Bank  v.  Hudson, 

there  shall    be    no    such    lis  pendens  izi  U.  S.  06;  Alwood  v.  Mansfield  et 

against  debtors  of  a  firm  against  whom  a/.,  59  111.  508;  Bennett  v,  Hotchkiss  et 

such  a  bill  is  filed,  as  to  overreach  set-  a/.,  20  Minn.  168;  Alexander  t^.Pendle- 

tlement  thereafter  made  between  asur-  ton,  8  Cranch  (U.  S.)  462;  Johnson  v, 

yiving  partner  and  his  debtors.  Robinson,  20  Minn.  171;  Carroll  Co.  v. 
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VL     CfOMMIVOSlESHT,  CfOVTIHUITT  AVD  SHSHTO  OV  LI8  FlHDXm. — 

The  rights  of  litigants  often  turn  upon  the  mixed  questions  of 
fact  and  law,  as  to  when  the  lis  fendens  in  a  given  case  acquires 
its  essential  vigor,  whether  that  vigor  has  been  continuous,  and 
when  it  ended. 

The  commencement  of  lis  pendens  is  that  initial  point  of  time 
at  which  the  court  first  acquires  jurisdiction.  The  end  of  it  is 
that  terminal  point  of  time  at  which  the  court -ceases  to  have  full 
jurisdiction.*  The  element  of  continuity  is  present,  in  the  lis 
pendens^  after  its  commencement,  so  long  as  there  has  been  such 
''  full  prosecution  **  of  the  cause  that  it  can  be  said  that  there  has 
been  no  permanent  suspension  or  break  in  the  jurisdiction  of  the 
court. 

1.  Commoii  Law  Bnle  at  to  Commenoemeiit. — In  the  absence  of  any 
statutory  provisions  upon  the  subject,  to  the  contrary,  the  general 
rule  undoubtedly  is  that  the  commencement  of  lis  pendens  is  at 
the  moment  of  service  of  the  subpcena  after  the  bill  is  filed,  or  at 
the  time  of  the  filing  of  the  bill,  if  the  service  is  made  before  the 
bill  is  filed.* 


Smith,  III  U.  S.  556;  Farmers'  etc.  ties  to  the  litigation,  or  that  the  pur- 
Bank  V,  Fletcher,  44  Iowa  253;  Bailey  chaser  should  deal  with  the  property, 
V.  McGregor,  46  Iowa  667;  Fen  wick's     at  the  peril  of  subsequently  having  the 


Admrs.  v,  Macey,  2  B.  Mon.  (Ky*)  470;  title  of  such  other  persons  drawn  into 
Stujvesant  %.  Hone,  i  Sandf.  Ch.  (N.  the  pending  litigation.  If,  however, 
Y.)  419;  Stuyvesantv.  Hall,  2Barb.Ch.  one  should  hold  the  legal  title  by  an 
(N.  Y.)  151.  unrecorded  deed,  and  the  person  hold- 
Bennett,  in  his  work  on  Lis  Pendens,  ing  the  recorded  title  were  made  a 
162,  says:  "If,  although  a  suit  is  pend-  party,  the  fact  that  the  holder  of  the 
ing,  the  person  holding  the  title  to  the  title  not  of  record  was  not  a  party 
property  has  not  been  made  a  party  to  would  not  protect  a  purchaser  from 
the  suit,  so  that  there  is  a  lis  pendens  him.'* 

as  against  him,  a  purchaser  from  the  Lord  Bacon's  rule  itself  is  that,  "No 

person  so  holding  the  title,  without  act-  decree  bindeth  any  that  cometh  in  bona 

ual  notice  of  the  claims  of  the  com-  ^</tf  by  ^conveyance  from  the  defendant 

plainant  in  the  bill,  will  not  be  bound  beforethebill  exhibited."  Bennett  on  Lis 

by  the  determination  of  the  suit.    To  Pendens  446;  Carr  v,  Callaghan,  3  Lit. 


aifect  a  purchaser,  who  comes  in  pen-  (Ky.)  365;  Macey  v,  Fenwick's  Admr., 
<ftf]i/« /f/e,  under  the  holder  of  the  l«gal  9  Dana  (Ky.)  198;  French  v.  Loyal 
title,  with   constructive  notice  of  the    Co.,  5  Leigh   (Va.)    627;    Norton    v. 


equity  claimed  against  it,  such  holder  Birge,  35  Conn.  250;  Hoyt  v,  Jones,  31 

of  the  legal  title  must  have  been  im-  Wis.  397.    See  Parties  to  the  Suit, 

pleaded  at  the  time  of  the  purchase.    It  infra, 

is  not  sufficient  that  there  is  a  claim  1.   Bennett  on  Lis  Pendens,  $  2,  58. 

made  in  the  pleadines  to  the  property.  2.  Williams    v,   Williams,    11    Lea 

If  he  should  be  made  a  party  after  the  (Tenn.)  6«;    Story's  Eq.  Jur.,   §  405 

purchase,  the  lis  pendens  would  not  and  ao6;  Murray  v,  Ballou,  i  Johns, 

take  effect  by  relation,  so  as  to  charge  Ch.  (N.  Y.)  566;  Murray  v,  Lylbum,  2 

the  purchaser  with  notice,  although  the  Johns.    Ch.    (N.    Y.)    441;   6reen  v. 

property  may  have  been  specially  des-  Slayter,  4  Johns.  Ch.  (NTV.)  38;  Hop- 

ignated  in  the  bill.    It  would  be  a  great  kins  v,  McLaren,  4  Cow.  (N.  Y.)  wj\ 

hardship,  and  public  policy  would  not  Murray  v,  Blatchford,   i   Wend.   (N. 

justify  a  requirement  that  a  purchaser  Y.)  583;  Jackson  ».  Andrews,  7  Wend, 

make  investigation  outside  of  the  par-  (N.  Y.)  152;  Parks  v.  Jackson,  11  Wend, 

ties  to  the  record,  in  pending  suits,  to  (N.  Y.)  442;  Griffith  v,  Griffith,  i  Hoff. 

ascertain    the    possible   rights    in  the  Ch.  (N.  V.)  153;  White  t>.  Carpenter,  2 

property  of  persons  other  than  the  par-  Paige  (N.  Y.)  217;  Hayden  v.Bucklin, 
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9  Paige  (N.  Y.)  5x2;  Jackson  v.  LfOsee,  office  or  to  him  who  utualljr  makes  out 

4Sandf.  Ch.  (^  Y.)  381;  Com.  Dig.  subpaena^  or  other  process  in  the  sev- 

Chancery,    tit.    Lis  Pendens;     Union  era!  courts  of  equity,  under  the  hand  of 

Trust  Co.  V.  Southern  Inland  Nav.  etc.  the  sixth  clerk,  or  other  clerk  in  office 

Co.,  130  U.  S.  565;  Allen  v,  Poole,  54  who  usually  files  bills  in  equity,  for 

Miss.  325;   Sanders  v.  McDonald,  03  which  certificate  he  shall  receive  no  fee.'^ 

Md.  503;  Allen  v.  Mandeville,  26  Miss.  For    further   information  upon  the 

397;  Sugden  on  Vendors  (7th  Am.  ed.)  subject  of  the  issuance  of  subpcenas  in 

544;  Banks  €t  ah  v,  Thompson,  75  Ala.  chancery  before  the  bill  was  filed,  see 

531 ;  Centre  v.  Planters'  etc.  Bank  et  al,^  Sugden's  Law  of  Vendors  (8th  London 

22  Ala.  757;   Goodwin  ei  al.  v.   Mc-  ed.)  745;  Pigott  v,  Nower,  5  Swanst. 

Gehee  et  al^   \<  Ala.  241;   Miller  v.  535,  (note);  and   Anon,  i    Vern.  318. 

Kershaw,  i  Bailey  Ch.  (S.  Car.)  471;  As  to  the  practice  in  the  time  of  Henry 

Boynton  v,  Rawson,  i  Clark  Ch.  (N.  VI,  see  i  Spence's  £q.  Jur.  xc9  and  367. 

Y.)   584;  Coulter  v.  Herrod  et  al,^  27  The  case  of  Newman  v.  Chapman,  2 

Miss.  68c;  Wickliffe's  Exrs.  v.  Brecken-  Rand.  (Va.)  93,  would  give  effect  to  the 

ridge's  Heirs,  i   Bush  (Ky.)  427;  Lyle  lis  pendens^  to  the  time  of  service  prior 

t;.  Bradford,  7  T.  B.  Mon.  (Ky.)  112;  to  the  filii^^;  but  sucha^ule  would  be 

Lvtle's  Exrs.  t;.  Pope's  Admr.,  11  B.  unreasonably  harsh;  and  does  not  seem 

Mon.  (Ky.)  ^18;  Herrington  v.  Her-  required  by  public  policy.    This  case 

rlngton,  27  Mo.  562;  Fen  wick  v.  Gill,  was  followed  in  Harmon  v,  Byram,  11 

j8  Mo.  525;  Metcalf  ei  al.  v.  Smith's  W.  Va.  521. 

Heirs,  40  Mo.  575;  Bailey  ei  al.  v,  Mc-  As  to  third  parties  lis  pendens  com- 
Ginniss  ei  a/.,  57  IVIo.  362,  371;  Shaw  v,  mences  with  service  of  process  on  the 
Padley,  64  Mo.  519,  522;  Grant  v.  Ben-  defendant.   It  is  not  enough  that  a  copy 
nett,   96    Ills.    513;    [Dickey,  C.   J.,  of  the  bill  was  read  to  the  defendant  by 
WALKSRandScHOLFiBLDdissentinff];  a  codefendant.      Williamson  v,  Will- 
Skeel  V.  Spraker,  8  Paige  (N.  Y.)  182;  iams,  11  Lea  (Tenn.)  355. 
Heatley  v.  Finster,  2  Johns.  Ch.  (N.  Y.)  The  filing  of  a  creditor's  bill  without 
ic8;  Scudder  v.  VanAmburgh,  4  £dw.  the  serWce  of  a  summons    does    not 
Ch.  (N.  Y.)   29;  Fenwick  v.  Gill,  38  create  lis  pendens  or  an  equitable  levy. 
Mo.  510;  Hale  v.  Warner's  Admr.  ei  al.^  Hirshiser  v.  Tlnsley,  9  Mo.  App.  339. 
36  Ark.  217;  Metcalf  v.  Smith,  40  Mo.  Cross     Fetttton. —  A     cross   petition 
572;  Samuels  v.  Shelton  e/ a/.,  48  Mo.  creates  lis  pendens.    Brundage  v.  Biggs^ 
445;  Hirshiser  v.  Tinsley,  9  Mo.  App.  25  Ohio  St.  652;  Hall  Lumber  Co.  v. 
339;  Youngman  v.  Elmira  etc.  R.  (^o.,  Gustin,  54  Mich.  624. 
65  Pa.  St  278;  Walker  v.  Goldsmith,  14  Substituted     Benrloe.  ^  To    support 
Oreg.   125;   Hersey  v.  Turbett,  27  Pa.  a    lis  pendens    in    an   action   to  fore- 
st. 4x8;  Mason  ei  al.  v.  Saloy,  12  La.  close  a  mortgage,  a  substituted  service  of 
An.  776;  Fash  v.  Ravesies,  32  Ala.  451;  summons  is  equivalent  to  a  personal 
Steele  v.  Taylor,  i    Minn.  274;   Hart  service  under  N.   Y.  Code  Civ.  Proc, 
ei  al.  V.  Marshall,  4  Minn.  294;  Hall  v,  ^  1670.    [Pratt,  T.,  dissenting.]    Ferris- 
Jack,  32  Md.  253;  Cooley  v.  Bray  ton,  v.  Plummer,  46  Hun  (N.  Y.)  515;  12  N. 
16  Iowa   10;    Knowles   v.   Rablin,  20  Y.  S.  R.  652. 

Iowa    loi ;    Crocker   v.    Crocker,    57  Buppleineiitary  Prooaadiiigi. — An  or- 

Me.  305;  Berry  v.  Whi taker,  58   Me.  der  issued   by   the  court    requiring   a 

422;  McPherson  v.  Housel,  2  Beas.  Ch.  judgment  debtor  to  appear  for  an  ez- 

(N.  J.)  299;  Stone  v.  Tyree,  30  W.  Va.  amination  touching  his  property,  under 

687.  the  Ohio   code,  does  not  constitute  a 

Prior  to  1705,  the  evils  arising  from  lis  pendens  so  as  to  prevent  him  from 

the  loose  practice  of  issuing  subpoenas  mortgaging  his  property  after  service 

in  chancery  upon  prtecipe  before  filing  of  notice  upon  him,  but  before  his  ap- 

the  bill,  became  so  great,  tiiat  parlia-  pearance.  Gregory  v.  Hewson,  i  Bond, 

ment  passed  the  statute  of  4th  Anne,  277. 

ch.  16^  4   22,  swhich   provided    that:  Bankruptoy. — A  proceeding  in  bank- 

"No    subpoena,    or    other    process    of  ruptcy,  under  any  efficient  system  ol 

appearance,    do     issue    out     of    any  bankrupt    laws,   is    necessarily    a    lis 

court  of  equity,  till  after  the  bill  is  filed  pendens    as    to    the    bankrupt    estate, 

with  the  proper  officer  in  the  respective  Kimberling    v.  Hartiey,    i    McCrary 

court  of  equity,  except  in  case  of  bills  (U.  S.)    136;    Newland  on  Contracfta, 

for  injunctions  to  stay  waste,  or  stay  507;  Hitchcock  v.  Sedg¥rick,  a  Vem. 

suits  at  law    commenced,  and  a  cer-  160;  Morse  v.  Godfrey,  3  Story  (U.  S.) 

tificate  thereof  brought  to  the  subpoena  364. 
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What  the  rule  is  in  such  cases,  is  a  question  of  law.  When  the 
service  is  made  and  bill  filed,  are  questions  of  fact,  usually  shown 
by  the  file  mark  of  the  clerk  in  the  one  case,  and  the  return  of  the 
officer  in  the  other.  It  often  becomes  necessary,  however,  to  es- 
tablish by  parol  evidence  at  what  precise  time  of  day  the  subpoena 
was  served  or  bill  filed.  This  may  be  done  for  the  purpose  of 
fixing  with  exactness  the  commencement  of  the  lis  pendens ^ 

Where  service  is  accepted  and  antedated,  the  actual  time  of 
acceptance  may  be  shown  and  the  lis  pendens  yf'iW.  commence  from 
the  time  of  acceptance  and  not  before.* 

The  rule  of  lis  pendens  will  not  be  helped  out  by  the  presump- 
tion  of  essential  facts  so  as  to  give  it  effect,  so  in  the  absence  of 
proof  it  will  not  be  presumed  that  the  bill  was  filed  prior  to  the 
service  of  the  writ  or  the  entry  of  the  judgment.*  Nor  will  the 
court  presume  service  of  the  writ,*  or  other  facts  material  to  make 
out  the  rule. 

The  actual  knowledge  by  a  purchaser  of  the  entry  of  a  fiat  for 
an  injunction  or  like  remedy  is  equivalent  to  the  regular  filing  o^ 
a  bill  and  service  of  the  subpcena.^ 

In  the  case  of  service  by  publication  the  lis  pendens  will  not 
commence  until  the  time  of  the  completion  of  the  publication.* 

Where  service  is  made  by  the  delivery  of  a  copy  of  the  bill  or 
of  an  order  of  court  directing  appearance,  under  statutes  author- 
izing those  modes  of  service,  the  lis  pendens  commences  from  the 
service  of  the  copy.'' 

Where  the  original  bill  does  not  sufficiently  describe  the  res^  or 
fails  to  contain  sufficient  allegations  asserting  an  equity  in  it,  and 
thus  to  create  res  litigiosa,  but  is  amended  before  or  after  service 

Assignment. — The  voluntary  assign-  6.   Boils  v.  Boils,  i   Coldw.  (Tenn.) 

ment,  by  one  partner,  of  firm  property,  284;   Hammond  v.  Paxton,   58   Mich, 

made  pending  an  application  for  the  393. 

appointment  of  a  receiver,  will  be  made  6.  Bennett  v.  Williams,  5  Ohio  461 ; 

subject  to  the  rig^hts  of  a  receiver,  and  Carter  v.  Mills,  30  Mo.  432;  Dunn  v. 

with  notice  of  the  proceedings  as  lis  Games,  i  McLean  (U.  S.)  321;  Bayer 

fendens.     Arnold  v.  Providence  Lum-  v,  Cockrill,  4  Kan.  282. 

ber  Co.  (R.  I.  1886),  i  New  Eng.  44.  The  published  notice  should  be  so 

Practice. — Where  the  defence  is  that  specific  as  to  advise  the  defendants  of 
complainant  acquired  his  interest  after  their  interest  sought  to  be  affected  by 
the  property  had  become  involved  in  the  proceeding.  McCormick  v.  Pad- 
litigation,  it  is  necessary  to  show,  in  dock,  20  Neb.  ^7. 
order  to  charge  complainant  with  con-  The  doctrine  of  lis  fendens  applies 
structive  notice  of  lis  pendens^  that  the  in  Texas^  where  citation  has  been  pub- 
subpobna  in  the  case  had  been  served  lished  for  the  time  required  by  law,  and 
upon  the  defendants  before  complain-  the  officer  has  made  his  return,  and  the 
ant  took  title,  but  it  is  not  necessary  to  petition  affecting  land  is  filed,  though 
allege  such  fact  in  the  answer.  Staples  defendant  has  till  the  next  term  of 
V.  Handley  (Tenn.),  12  S.  W.  Rep.  339.  court  to  answer.    Cassldy    v,    Kluge 

1.   Bennett  on  Lis  Pendens,  §  &9,ii».  (Tex.),  12  S.  W.  Rep.  12. 

a.  Cockrill  V.  Maney,   2  Tenn.  Ch.  7.  Carter  v.  Mills,  30  Mo.  432,  441 ; 

59;  Shelton  v  Johnson,  4  Sneed  (Tenn.)  Hayden  v,  Bucklin,9  Paige   (N.   Y.) 

672;  Adams*  Eq.  Jur.  157.  513;     Clevering  v.   Hill,  4  Bibb  (Ky.) 

8.   Leitch  v.  Wdls,  48  N.  Y.  609.  499;   Pindell   v.  Maydwell,  7   B.   Mon. 

4.  Robert  v.  ^ackson,  11  Wend.  (N.  (Ky.)  314;  Chandron  v.  Magee,  8  Ala. 

Y.)  486.  573. 
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so  as  to  involve  the  res^  the  lis  pendens  commences  at  the  time  of 
filing  the  amendment,  if  the  defendant  has  been  served,  and  at 
the  time  of  service,  if  the  service  is  made  after  the  amendment  is 
filed.^  It  is  so  with  an  amendment  that  sets  up  a  new  equity  so 
as  to  affect  a  purchaser  who  bought  previous  to  the  filing  of  the 
amendment  in  which  it  is  asserted,  though  the  prayer  for  relief  be 
not  changed.* 

An  appeal  from  the  final  judgment  or  decree  in  an  inferior 
court  works  a  continuity  of  the  lis  pendens,^  On  the  other  hand, 
a  writ  of  error  is  a  new  suit,  and  lis  pendens  under  it  does  not 
begin  until  the  service  of  the  summons  therein  * 

1.  Clark  V.  Havens,  i  Clark's  Ch.  a/.,  3  Ohio  541;  Lee  county  t;.  Rogers, 
(N.  Y.)  563;  Curtis  v.  Hitchcock,  10  7  Wall.  (U.  S.)  181;  Taylor's  Lessee  v. 
Paige  (N.  Y.)  399;  Mitford's  PI.  400;  Boyd,  3  Ohio  352;  Mulvey  v.  Gibbons, 
Gibbons  v,  Dougherty,  10  Ohio  St.  565;  87  111.  367;  Eldridge  v.  Walker  etal. 
Dudley  v.  Price's  Admr.,  10  B.  Mon.  80  111.  274;  Mcjilton  v.  Love,  13  111, 
(Ky.)  84,  88;  Long  v.  Barton,  2  Atk.  4S7;6Am.  &  Eng.  Encyc.  of  Law,  title 
210;  Stone  V,  Connolly  et  aL,  i  Mete.  Error,  Writ  of;  2  Id.  title  Bill  of 
(Ky.)  653;  Cromwell  v.  Clay,  i  Dana  Review;  Taylor  v,  Boyd,  3  Ohio 
(Ky.)  579;  Kinnard  v.  Adams,  11  B.  352.  It  is  said  in  Pierce  t^.  Stinde  ^/a/., 
Mon.  (Ky.)  105;  Clarkson  et  al.  v,  11  Mo.  App.  364,  to  be  well  settled  that 
Morgan,  6  B.  ^^n.  (Ky.)  441,  452.  a  writ  of  error  is  a  new  suit,  and  not 

Per  contra,  Newman  v.  Chapman,  2  merely  a  continuance  of  the  suit,  the 

Rand.  (Va.)  93.  judgment  in  which  it  is  brought  to  re- 

But  where  leave  to  file  is  necessary  verse.    Tidd's  Pr.    1141;    Bachelor    v. 

and   the   amendment  is  filed    without  Ellis,  7  Term.  R.  184;  Ripley  v.  Morris, 

leave,  lis  pendens  is  not  created.   Bald-  7  111.  381;    Allen  v.  Mayor,  9  Ga.  286; 

win  V.  Love,  2  J.  J.  Marsh.  (Ky.)  490.  Gregg  v.  Bethea,  6  Port.  (Ala.)  9;  Rob- 

The  service  of  the  subpoena  in  afore-  inson  v,  Magarity,  28  111.  423.  In  the 
closure  suit  being  defective,  by  agree-  case  of  Pierce  v.  Stinde  <?^  a/.,  11  Mo. 
ment  of  parties  the  subpoena  and  all  the  App.  364,  the  court  says:  **Indeed  this 
proceedings  based  upon  it  were  set  writ  is  not  regulated  in  England  and 
aside,  and  the  subpoena  was  amended  probably  in  most  of  the  American 
and  dated  from  the  day  when  the  States  by  statutes  as  with  us.  But 
agreement  was  made.  It  was  held,  these  statutes,  it  is  conceived,  do  not 
that,  as  to  a  judgment  creditor  of  the  create  a  new  remedy,  they  merely  de- 
mortgagor,  not  made  a  party  to  the  fine  and  regulate  a  remedial  process 
bill,  the  suit  created  a  lis  pendens  only  which  existed  at  common  law.  This 
from  the  time  of  the  amendment,  being  so,  it  is  clear  that  when  a  sale  of 
Allen  V.  Case,  13  Wis.  621.  land  is  made  between  the  date  of  final 

Where  a  person  applies  to  be  made  a  judgment  affecting  the  land,  and  the 

party  to  a  suit  in  equity,  and  an  order  is  date  when  the  proceeding  in  error  is 

made  that  the  case   stand   over,  with  commenced  to  reverse  that  judgment,  it 

liberty   to   the    complainant  to  amend  is  not  subject  to  a  lis  pendens^  and  the 

his  bill  by  adding  proper  parties,  if  he  purchaser  will  get  a  good  title  by  the 

should  be  so  advised,  such  order  does  purchase,  notwithstanding  the  circum- 

not  make  the  applicant  a  party  to  the  stance  that  (he  judgment  is  afterwards 

bill,  nor  create  a  lis  pendens,  as  to  him,  reversed   in   the  proceeding  under  the 

prior  to  his  being  made  a  party.     Bige-  writ  of  error."      McCormick   v,  Mc- 

low  V.  Stringfellow  (Fla.),  1889,  5  So.  Clure,   7  Blackf.  (Ind.)  466;   Clarkson 

Rep.  816.  V,  Morgan's  Dev.,  6  B.  Mon.  (Ky.)  441. 

Filing  nunc  pro  tunc  an  order  direct-  Contra^    in     Kentucky    and    Texas 

ing  a  complaint  to  be  filed  nunc  pro  tunc  they  hold   that  the  purchaser  of  land 

will  not  bind  an  intervening  purchaser,  acquires  no  better  title  than  the  vender 

Weeks  v.  Tomes,  16  Hun  (N.Y.)  349.  had,  and  that  a  bill  of  review  is  not  a 

2.  Wortham  v.  Boyd,  66  Tex.  401.  new  suit,  consequently  a  purchaser  who 
8.   Washburn    t;.     VanSteenwik,  32  buys  after  the  decree  was  entered  is  a 

Minn.  337.  purchaser  pendente  lite  and  need  not  be 

4.  Ludlow's  Heirs  v.  Kidd's  Exrs.  et    made    a  party   to    the  bill  of   review. 
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2.  TTnder  niinois,  Texas  and  Iowa  Statutes. — In  the  States  of  Illi- 
nots,  Texas,  Iowa  and  perhaps  elsewhere,  suits  in  chancery  are  re- 
quired by  statute  to  be  commenced  by  filing  the  bill  or  petition 
with  the  clerk.  In  the  latter  State  the  statute  declares  that  the 
'^notice  of  the  pendency  of  an  action  is  imparted  by  the  filing  of 
the  petition/*  and  it  would  seem  that  the  statutes  of  the  other 
States  mentioned  should  receive  the  same  construction.*  Such  a 
construction  would  tend  to  the  prevention  of  fraud  on  the  juris- 
diction of  the  courts,  and  be  in  conformity  with  the  spirit  and 
letter  of  the  lis  pendens  statutes  in  those  States  where  they  are 
adopted.* 

8.  ContixLiiity  of  lis  Pendena — ^After  the  quality  of  res  litigiosa  is 
initiated,  the  rule  is,  that  it  is  continuous  until  its  suspension  by 
a  failure  to  make  "  full  prosecution "  of  the  cause  or  the  final 
judgment  or  decree  in  the  case.*  Mere  lapse  of  time  does  not 
break  the  continuity  of  lis  pendens.^ 

Debell     v.    Foxworthy,    9    B.    Mon.  filing,  whether  the  action  was  indexed 

(Ky.)   228;    Earle  v.  Couch,  3  Mete,  or  not.   Haverly  v.  Alcott,  57  Iowa  471. 

(Ky.)  450;  Clary  v.  Marshall,  4  Dana  S.  "To    hold   that   such    statutes  as 

(Ky.)  95;   Gore  v.  Stackpoole,  i   Dow  those  of    Illinois^  Iowa    and     TexaSy 

31 ;  Moore  v.  Moore,  67  Tex.  293.     See  should  be  construed   to  mean  that,  lis 

also  Smith  v.  Brittenham,  109  111.  540.  pendens  commences  from  the  filing  of 

As  to  the  conclusiveness  of  decrees  see  the  bill,  would  greatly  simplifj  the  law. 

5   Am.  '&    Eng.  Encyc.  of  Law,  title  Under  that  rule,  lis  pendens^  as  to  all 

Decrees.     As  to  decrees  against  in-  defendants,   would    commence    at    the 

fants,  see  10  Am.  &  Eng.  Encyc.  of  Law,  same  time;  whereas,  under  the  common 

664;  as  to  Married  Women  see  post.  law  rule,  as  we  have  seen,  there  may  be 

Actual  Notice. — Indiana  Rev.  St.  1881,  a  different  lis  pendens  as  to  every  de- 

§  1066,  providing  that  "the  result  of  a  fendant.    It  is  quite  manifest,  that  if 

new  trial,    if  application    therefor    is  the  commencement  of  lis  pendens  were 

made  after    tlie  close    of  the  term  at  po8tponed,where  the  bill  is  required  to  be 

which  the  judgment  was  rendered,  shall  filed  before  the  service  of  process,  until 

in  no  case  afi^ct  the  interest  of  third  after  service,  great  opportunity  would 

persons  acquired   in  good   faith   for  a  be  afforded   defendants  to  alienate  the 

valuable  consideration  since  the  former  property'  which  is  the  subject  matter  of 

trial."     Held^  not  to   apply  to  a  mort-  the   suit,    before    service.      Upon    the 

gagee  who  with  actual  notice  took  his  filing  of  the  bill,  it  becomes  a  record,  as 

mortgagee  afler  the  first  judgment  and  permanent,  as  open   to  inspection,  as 

before  the  new  trial  was  taken.    Smith  much  the  subject  of  notice  to  the  whole 

V,  Cottrell,  94  Ind.  379.  world,  as  any  other  record.    If  the  suit 

1.  Haverly   v.  Alcott,   c7  Iowa  173;  involves  the  title  to  real  estate,  the  alle- 

Hodgen  v.  Guttery,  58  111.  435;  Board  gations  of  the  bill  pass  at  once  into  ab- 

etc.  V.  Texas  etc.  R.  Co.,  46  Tex.  326;  §  stracts  showing  the  condition  of  title, 

4.  ch.  22,   Rev.   Stat.  Illinois;  %  2628,  and  in  most  instances  the  public  press 

Code  of  Iowa.  notices  the  subject  matter  which  is  in- 

The  language  of  the  Texas  Statute  volved  in  suits  commenced  in  courts, 

is,  "all  civil   suits'*    .     .    .     "shall  be  If  the  property  in  the  suit  is  personal, 

commenced  by   petition    filed    in    the  a  transfer    and    delivery    beyond    the 

office  of  the  clerk  of  such  court;"  and,  limits  of  the  State,  or  even  within  the 

that  of  the  Illinois  statute  is  substan-  State,  before  service  or  completed  pub- 

tially  the  same.    The  supreme  court  of  lication,  would   defeat  the  jurisdiction 

Texas  intimate,  in  the  case  above  cited  of  the  court."    Bennett  on  Lis  Pendens, 

(Board  etc.  v,  Texas  etc.  R.  Co.,  46  §§  64,  65. 

Tex.  326)    that  the  lis  pendens  com-  8.  As  to  what  constitutes  a  "full  pros- 

mences   at   the    filing.    The    supreme  ecution,"    see    infra^    this    title,   VII. 

court  of  Illinois   hold  the  other  way.  What  Constitutes  a  Full  Pros- 

Grant  v,  Bennett,  96  111.  513.  ecution. 

The    notice    takes    effect   from    the  4.  Hunter  v.  Earl  of  Hopeton,  4  Mc 
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4.  When  Lit  Pendens  Sndi. — ^The  lis  pendens  of  the  suit  ends 
with  the  final  decree  or  judgment,  unless  there  is  an  appeal  from 
the  decree  or  judgment.*  The  judgment  or  decree  must,  how- 
ever, be  of  such  a  character  as  puts  a  conclusion  to  the  matters  in 
question  in  the  suit.*  Of  course,  lis  pendens  ends  with  the  final 
dismissal  of  the  cause,  prior  to  the  judgment  or  decree  on  the 
merits  from  whatever  cause  it  occurs.*  In  a  class  of  cases  where 
supplemental  relief,  in  the  execution  of  the  final  judgment  or 
decree,  is  to  be  provided  for  at  the  foot  of  the  judgment  or  de- 
cree, or  inheres  in  the  remedy  sought  in  the  action,  the  lis  pen- 

Q^een,  973;   Bennett  on  Lis  Pendens,  made  under  a  decree  entered  in  the 

9  105,   173  and   116,   185;   WicklifT  v,  chancery  suit.    A  purchase  was  made 

Breckenridge,  i  Bush  (Ky.)  427.  of  the    propertj^   in    suit  pending  the 

1.  Ludlow*s  Heirs  v.  Kidd*8  Exr.,  3  proceedings  at  law.  It  was  held  to  be 
Ohio  541.  B.  pendente  lite  purchase,  and  as  much 

The  courts  of  Kentucky  and  Texas  so  as  if  the  sale  had  been  made  upon 

hold  otherwise.    See  note  4,  p.  886.  the  judgment  at.  law  instead  of  upon 

The    notice    by    lis  fendens    which  the    decree    in    chancery.      Smith   v. 

every  one  has  at  common  law  of  pro-  Coker,  65  Ga.  461. 

ceedings  in  courts  of  record  is  a  notice  A  purchaser  who  buys  af\er  a  dcftree 

only    of   pending    proceedings.     After  pro  confesso  caused  by  a  default  on  the 

judgment  the  rights  of  the  parties  have  publication  of  notice  is  bound  to  know 

become  fixed,  and  there  is  no  need  to  the  inconclusive  character  of  such  de- 

imply  such  notice,  for  the  judgment  is  cree,  and  that  by  the    State  law  such 

then  the  measure  of  the  constructive  decree  could  be  set  aside  by  the  appear- 

notice.     It  is  not  true  that  all  persons  ance  of  the  absent  defendant,  and  rao- 

are  forever  charged  with  notice  of  all  tion  to  that  effect,  especially  where  such 

the  records  and  public   proceedings  of  purchaser  is  the  attorney  of  one  of  the 

courts.    Page  xk  Waring,  76  N.  Y.  463.  parties  to  the  suit.    Gay  v.  Parpart,  106 

The    lis  pendens    continues  as   to  a  (U.  S.)  679. 

decree    and  sale  and  conveyance  exe-  8.  Price  v.    White,    Bailey    Eq.  (S. 

cuted,  until  the  deliver^'  of  possession,  Car.)  234;  Blake  v,  Heyward,  i  Bailey 

for  a  court  of  chancery  is  not  functus  (S.   Car.)    208;    Turner    v.  Crevill,    1 

officio  until   the  decree  is  executed  by  Ohio  373.     See  also  cases  supra, 

delivery    of    possession.     Cochran    v.  DlsmiSMl  of  Suit. — "The  dismissal  of 

Fogler,  116  111.  194;  Jackson  v.  Weaver,  a  bill  in  chancery  stands  nearly  on  the 

32  III.  331.    Until  the  purchase  money  same  footing  as  a  judgment  at  law,  and 

is  paid  the  purchase  is  still  subject  to  will  be  presumed  to  be  a  final  and  con- 

lis  pendens  VLTid  the  purchaser  is  sub-  elusive     adjudication     on    the    merits, 

ject  to  the  orders  of  the  court.  Ex  parte  whether  they  were  or  were  not   heard 

Spence,  6  Lea  (Tenn.)  391;  Coulter  t;.  and  determined,  unless    the    contrary 

Henderson,  57  Miss.  685.  appears  on  the  face  of  the  pleadings  or 

2.  Newland  on  Cont.  507;  Worsley  in  the  decree  of  the  court.'*  Freeman 
^.  Scarborough,  3  Atk.  392;  Gore  v.  on  Judgments.  See  also  5  Am.  & 
Stackpoole,  i  Dow  30;  Kinsman  v,  Eng.  Encyc.  of  Law,  title  Discoxtik- 
Kinsman,  i  Rus.  &  M.  617;  Price  v.  uancb;  Smith's  Leading  Cases,  vol. 
White,  I  Bailey's  Eq.  (S.  Car.)  240;  a,  p.  667;  Wilcox  v.  Balger,  6  Ohio  406; 
Hammond  v.  Paxton,  58  Mich.  393;  Kelsey  v.  Murphy,  26  Pa.  St.  78; 
Blake  v.   Heyward,   i  Bailey's  Eq.  (S.  Kerine  v.  Dunn,  3  Johns.  (N.  Y.)  Ch, 


Car.)  208;   Turner  v.   Crebill,  i  Ohio    508;  Neafie  v.  Neafie,  7  Johns.  (N.  Y.) 
373.    Note  4,  p.  886.  Ch.  i;  Foote  v.  Gibbs,  i  Gray  (Mass.) 

The  filing  of  a    supplementary  bill    412;  Parrish  v.  Ferris,  2  Black  (U.  S.) 


does  not  discontinue  the  prior  lis  pen-  606;  Durant  v,  Essex  Co.,  7  Wall.  (U. 

dens  of  the  bill  itself.  Stoddard  v.  Mey-  S.)  107.    -Contra,  Wright  v.  DeKlyne, 

ers,8  Ohio  203.  i  Pet.  (U.  S.  C.  C.)  199. 

Nor  filing  a  bill  in   chancery  in  re-  The  omission  in  a  decree  of  a  state- 

spect  to  the  same  property,  to  enforce  ment  that  a  dismissal  is  ^Vithout  preju- 

lien  previously  obtained  by  a  common  dice"  is  error  which  will  be  corrected 

law  judgment.    A  sale  of  the  property  upon    appeal.    Hepburn  v.  Dunlap,    1 
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dens  continues  until  the  enforcement  of  the  supplemental  matter.^ 
yn.  What  C!o9BTIT0TB8  a  ''Full"  Pboocutiov. — A  ''continue 
ous,"  or,  in  the  language  of  LORD  Bacon's  rule,  a  "  full "  prose- 
cution does  not  require  that  the  suit  be  brought  to  a  close  within 
any  limited  time.  It  simply  means  that  there  must  be  a  prosecu- 
tion  of  the  suit  without  such  negligent  "  intermission  *'  as  may 
appear  to  be  inexcusable,  and  shall  not  be  satisfactorily  ex- 
plained.* 

Wheat.  (U.  S.)  179.    As  to  what  con-    laches,  such    as  to  deprive  the  com- 
stitutes  a  dismissal,  see   Hammond  v,    plainant  of  the  benefit  of  the  sale."    In 


Paxton,  58  Mich.  393.  Gossom  v.  Donaldson,  18  B.  Mon.(K7.) 

V,    Warren,  33   111.  34J; 
Turner  V.  Thomas,  13  Bush  (Ky.)  518,    years  was  not  negligence  in  prosecuting 


1.  Jackson  v,  Warren,  3a   111.  34^;    237,  the  court  held  that  a  delay  of  three 


C26;  Scott  V.  Coleman,  5  T.  B.  Mon.  a  suit,  and  would  not  destroy  lis  pen- 

(Ky.)  73;  Kershaw  v.  Thompson  et  al.^  dens.  But  in  Mann  v,  Roberts,  11  Lea 

4  Johns.  Ch.   (N.   Y.)   609;    Dove  v,  (Tenn.)  57,  the  court  held^hret  and 
Dc 


_ove,    2    Dickens    617;     Stribley    v.  one-half    years    was.    In    Durand    v. 

Hawkie,  3  Atk.  275;  Hugenin  v.  Basly,  Lord,  115  111.  610,  a  delay  of  four  years, 

ic    Ves.    180;  Penn    v.    Baltimore,    i  and  wheVe  the  party  invoking  the  rule 

Ves.  444;   Roberclean  v.  Rous,  i  Atk.  has  made  statements  to  the  purchaser 

543.     See  also  note  x,  p.  888.  justifying  him  in  believing  that  there 

In  the  case  of  Jackson  v,  Warren,  32  has  been  an  abandonment,  lis  pendens 

III.  343,  there    was  a  decree  of  fore-  held  not  to  apply, 

closure  entered  in  October,  1858,  a  sale  Bennett,  in  his  work  on  Lis  Pendens, 

made  by  the  master  in  December  fol-  173,  says:  ^*When  jurisdiction  has  at- 

lowing,  a  master's  deed    executed  in  tached '  to    the    res    the    general  rule 

September,  i860,  to  the  purchaser;  and  should   be  that  the  suit  will  pend,  so 

thereafter,  in  November  following,  the  long  as  it  is  not  dismissed  by  the  court, 

defendant  to  the  foreclosure  suit  sur-  sua  sponte^  or  for  want  of  prosecution* 

rendered  possession  to  a  stranger  to  the  or  upon  the  motion  of  the  parties,  or 

suit.    It  was  held   that  the  purcha^r  be  brought  to  a  close  by  reason  of  some 

took  pendente  lite;  that  he  was  to  all  statutory   provision    or  rule  of  court 

intents  and  purposes  a  party  to  the  de-  having  &rce  of  law.   This  presumption 

cree,  and  that  the  same  proceedings  would    be    overcome    by    evidence  of 

might  be  had  against  him   that  could  manifest  neglect  to  prosecute,  and  the 

have  been  had  against  the  defendant,  burden  of  explanation  would  be  thrown 

his  grantor.  upon  the  plaintiff.    If  the  cause  finally 

And  it  was  so,  also,   held   in   Ken-  went  to  decree  or  judgment,  it  should 

tncky,  where,  pending  a  suit  in  chan-  fairly  be  presumed,  in  the  absence  of  a 

eery    involving    real  estate,   a   person  showing  of  intermission  upon  any  of 

wrongfully  obtained  possession  from  a  the  grounds  above  stated,  that  there 

party  to  the  suit,  that  the  chancellor  had  been  a  binding  lis  pendens,  and 

had  power,  and  it  became  his  duty,  to  that  intervenoTs pendente  lite  are  bound 

restore  possession  to  the  rightful  party,  by  the  judgment  or  decree.    After  the 

and  that  a    stranger  who  thus  inter-  lis  pendens  has  attached  and  the  litis 

meddles  with  the  possession,  pending  c<?ff/e.f /a/10  is  established,  however  great 

the  litigation,  becomes  subject  to  the  the  delay  in  prosecution  may  be,  the 

lis  Pendens  of  the  suit  by  reason  of  his  discontinuance  of  the  cause  must  be 

intrusion.    See  Turner  v.  Thomas,  13  left  to  the  discretion  of  the  court.    So 

Bush  (Ky.)  518.  long  as  the  court  in  the  exercise  of  its 

S.  In   Watson   v.   Wilson,   2    Dana  sound  discretion  retains  the  case,  the 

(Ky.)  406,  413,  the  court  says:  *'As  to  lis  pendens  ought  to  be  held  valid.     If, 

the  negligence  objected  to  in  this  case  however,  by  reason  of  the  plaintiff's 

we  are  not  prepared  to  say,  nor  does  neglect  to  prosecute,  the   court  shall 

our  experience  in  the  ordinary  progress  lose  its  power  over  the  cause,  it  will  be 

of  a  chancery  suit  in  this  State  autiior-  otherwise." 

ize  us  in  saying,  that  from  May,  1825,  AlMUidoniiieBt. — A  suit  is  abandoned 

till    1828,  when   Wilson  obtained    his  if,  before  its  completion,  another  seeking 

deed,  there  was  a  lapse  of  time  which,  the  same  relief  is  instituted  and  carried 

unexplained,  would  of  itself  amount  to  to  a  decree  in  its  place;  and  the  effect 
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It  is  impossible  to  reconcile  the  cases  upon  any  ground  of  limi- 
tation  as  to  the  time  of  pendency.  Whether  or  not  an  intermis- 
sion of  prosecution  has  occurred,  which  shall  be  fatal  to  the  con- 
tinuity of  the  its  pendensy  depends  upon  the  facts  of  each  case.* 
It  will  not  do,  however,  to  concede  to  the  courts,  that  in  passing 
collaterally  upon  the  validity  of  judgments  and  decrees,  about 
which  there  is  a  contention  in  respect  to  whether  or  not  lis  pen- 
dens  was  or  was  not  lost  for  want  of  full  prosecution,  the  discre- 
tion to  decide  independent  of  some  rule  of  decision.  Such  a 
course  would  be  exceedingly  dangerous.*    The  true  ground  upon 

of  a  lis  pendens  filed  on  the  institution  also  Houghtwout  et  ah  v.  Murphy,  23 

of  the  first  suit  is  not  transferred  to  the  N.  J.  Eq.  535;  Newman  v.  Chapman,  3 

other,  consequently  a  purchaser  is  not  Rand.   ( v  a.)    103;    Fen  wick,  Adm.  v. 

afifected  thereby  unless  he  has  received  Marcy,  2  B.  Mon.  (Ky.)  470;  French  v, 

actual   notice.     Hammond  v,  Pazton,  Loyal  Co.,  5  Leigh   (Va.)  629;  Dia- 

58  Mich.  393.     See  also  Herrington  v,  mond  v,  Lawrence  Co.,  37  Pa.  St.  353; 

Herrington,  27  Mo.  560.  Green  et  al.  v.  White,  7  Blackf.  (Ind.) 

1.  Bennett  in  his  work  on  Lis  Pen-  243-4;  Feigley  v.  Feigley,  7  Md.  563. 

dens,  p.  174,  says:  "Cases  are  found  in  In  Wickliff  t;.  Breckinridge,  i  Bush 

the  books  where  the  language  used  by  (Ky.)  427,  a  suit  had  been  commenced 

the  courts  would  seem  to  import  that  more  than  forty-seven  years,  but  the 

lis  pendens  may  be  declared  invalid  in  circumstances  were  explained  and  there 

a  collateral  proceeding  from  mere  neg-  was  held  to  have  been  a  continuity  of 

ligence  without  respect  to  its  degree,  or  the  lis  pendens^ 

from  the  lapse  of  time,  without  regard  A  suit  for  specific  performance,  with 
to  the  circumstances  of  the  case.  A  statutory  lis  pendens^  has  lain  dormant 
close  examination  of  these  cases  will  for  over  forty  ^ears,  the  complainants 
show  that  such  expressions  are  usually  therein  and  their  privies  are  effectually 
dictay  and  that  the  case  was  decided  barred  from  reviving  it  as  agidnst  a 
upon  other  grounds.  Obiter  dicta  of  bona  fide  purchaser  having  no  actual 
this  import  was  used  in  the  case  of  Gib-  notice  of  such  suit,  and  who  purchased 
ler  V,  Trimble,  14  Ohio  323,  where  the  sixteen  years  after  the  last  move  had 
suit  had  been  dismissed  twelve  years,  been  made  therein.  [Bradley  and 
and  was  not  pending  when  the  pur-  Haight,  JJ.,  dissenting]  in  Hayes  v, 
chase  was  made,  and  where  the  con-  Nourse  (N.  Y.),  22  N.  £.  Rep.  40. 
tract  of  purchase  was  made  before  the  It  has  been  held  that  when  cases  have 
suit  was  commenced.  So  in  Herring-  been  left  off  of  the  docket  for  the  pur- 
ton  v»  McCoUum,  73  111.  48^,  where  poses  of  the  decree,  the //if /^«<fejfj  con - 
after  a  general  dismissal  there  had  been  tinues;  Moore  v,  Ogden,  35  Ohio  St. 
a  3<>ffa^£ftf  purchase,  and  two  years  had  430;  Beaumont  v,  Herrick,  24  Ohio  St 
passed  before  the  case  had  been  rein-  445;  Hunter  v.  Hopeton,  4  McQjieen 
stated.  In  Watson  v,  Wilson,  2  Dana  972;  though  it  tends  to  show  an  aban- 
(Ky.)  41 1)  the  purchase  was  made  after  donment  of  the  prosecution.  Durand 
the  suit  abated,  and  there  was  a  delay  v.  Lord,  115  111.  621. 
of  two  years  in  reviving  the  suit.  In  CkmtlnuouB  ProMoutton  and  Baawma- 
Herrington  v.  Herrington,  27  Mo.  562,  Ue  DUlgence. — See  also  the  following 
the  purchase  was  made  before  the  lis  authorities:  McGregor  v.  McGregor, 
pendens  commenced.  In  Clarkson  v,  21  Iowa  441;  Ferrier  v.  Buzick,.6  Iowa 
Morgan,  6  B.  Mon.  (Ky.)  443,  where  258;  Herrington  v.  Herrington,  27  Mo. 
the  court  uses  the  language  ^reasonable  560;  Myrick  v,  Seldon,  36  Barb.  (N. 
diligence  in  prosecution  of  suit,'  the  Y.)  22;  Watson  v.  Wilson,  2  Dana 
purchase  was  made  before  the  lis  (Ky.)  413;  Clarkson  et  al,  v.  Morgan 
pendens,  and  there  had  been  twenty-  etc.,  6  B.  Mon.  (Ky.)  441;  Shiveleys  v. 
seven  years'  adverse  possession."  Gib-  Jones,  6  B.  Mon.  (Ky.)  274;  Landon  v. 
ler  V.  Trimble,  14  Ohio  523 ;  Garner  v,  Morris,  5  Sims.  24S. 
Gibbs,  47  Ga.  97;  Herrington  v.  Mc-  In  Gossom  v.  Donaldson,  18  B.  Mon. 
Collum,  73  III.  483;  Watson  v.  Wilson,  (Ky.)  230,  it  is  said  that  only  unreason- 
2  Dana  (Ky.)  411;  Herrington  v.  Her-  able  and  unusual  negligence  will  causa 


rington,  27  Mo.  562;  Clarkson  et  al.  v,    the  benefit  of  lis  pendens  to  be  lost 
Morgan  etc.,  6  B.  Mon.  (Ky.)  443.    See        2.  Bennett  in  his  work  on  Lis  Pen- 
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which  the  courts  should  decide  whether  there  has  or  has  not  been 
such  a  prosecution  of  any  given  suit  as  to  preserve  or  destroy  the 
continuity  of  the  lis  pendens  is  by  the  application  of  the  estab- 
lished principles  of  estoppel.  The  law  imposes  the  duty  upon  the 
plaintiff  or  complainant  to  prosecute  with  proper  diligence.  The 
public  have  a  right  to  expect  it.  If  there  is  a  failure  to  prosecute, 
the  courts  have  a  right  to  treat  the  negligence  as  intentional  and 
misleading  to  the  public.  If  the  degree  of  this  negligence  has 
been  so  great  as  to  have  induced  the  public  to  believe  that  the 
prosecution  of  the  suit  had  been  abandoned,  they  may  well  hold 
the  plaintiff  or  complainant  estopped  from  claiming  to  the  con- 
trary.    Many  of  the  cases  proceed  upon  this  ground.^ 

dens  173,  says:  '*To  hold  to  the  con-  ma^  sometimes  be  invoked  to  bar  the 

trary  would  vest  the  court  with  a  dis-  enforcement   of  the   rule  lis  pendens 

cretionary    power    which     would    be  against  a/^»</«ff/6 /iV^  purchaser.    This, 

perilous    to     the    rights    of    litigants,  as  we  have  seen,  may  occur  when  a 

When  the  elements  of  a  valid  lis  fen-  complainant  makes  such  disposition  of 

dens  exist,  and  the  court  in  the  enforce-  the  case  that  it  may  be  inferred  that  the 

ment  of  its  acknowledged  jurisdictional  right  to  enforce  the  lis  pendens^  as  to 

power  shall  proceed  to  judgment  or  de-  the  property  involved,  has  been  aban- 

cree  and  its  execution,  if  it  were  per-  doned,  and  a  decree  is  taken  in  the  case 

missible  for  the  same  or  another  court  warranting    the    conclusion   that   the 

in  a  collateral  proceeding  to  say  that  complainant  looks  to  a  relief  entirely 

there  had  not  been  a  valid  lis  pendens  independent  of,  and  without  regard  to 

binding  upon  the  res^  it  would  amount  an  application  of  the  rule.     Smith  v* 

to  the  nullification  of  a  judgment  or  de-  Browne's  Adm.,  9  Leigh  ( Va. )  293.  So, 

cree  where  the  court  had  acknowledged  where  a  moneyed   decree  was   taken 

jurisdiction.    Such  a  result  would  be  against  the  defendant,  for  the  value  of 

most  disastrous,  and  ought   never  to  chattels  involved  in  suit,  and  failing  to 

occur.  obtain  satisfaction  of  the  moneyed  de- 

*^The  only  instance  where  in  a  collat-  cree,  the  complainant  subsequently  in- 
eral  proceeding  a  court  ought  to  have  voked  the  aid  of  the  rule  lis  pendens^ 
power  to  declare  the  invalidity  of  the  in  order  to  reach  the  chattels  which  had 
res  litigiosa  is  where  one  or  more  of  been  sold  pending -the  suit  for  full  value, 
its  essential  elements — the  res^  juris-  it  was  held  that  the  complainant  was 
diction,  or  a  proper  description  are  estopped.  McConnell  v,  Hanley,  7  J. 
wanting,  or  where  the  conduct  of  the  J.  Marsh.  (Ky.)  528.  And,  so,  a/0»</<?ff /« 
plaintin  has  been  as  misleading,  by  lite  purchaser  is  estopped  from  raising 
reason  of  negligence  or  other  conduct,  any  questions  which  are  adjudicated  in 
as  to  estop  him.  Even  this  latitude  the  pending  suit,  however  warrantable 
leaves  the  vital  question  of  the  validity  the  position  would  have  been  but  for 
of  the  lis  pendens  very  much  at  large,  the  relation  assumed  by  such  a  pur- 
and  the  powers  of  the  court  in  collat-  chaser.  Thus  also  where  an  action  was 
eral  proceedings  ought  not  to  be  further  brought  against  a  corporation  to  fore- 
extended.  The  doctrine  that  the  judg-  close  a  mortgage  purporting  to  have 
ments  and  decrees  of  courts,  however  been  executed  by  it,  and  a  decree  was 
erroneous,  are  valid  until  reversed  or  rendered  enforcing  the  mortgage,  one 
otherwise  annulled,  and  cannot  be  at-  who  had  bought  the  mortgaged  prop- 
tacked  collaterally,  is  a  wholesome  one  erty  at  sheriff's  sale  on  a  judgment  at 
which  ought  not  to  be  relaxed."  law  which  became  a  lien  subsequent  to 

1.  Estoppel. — Bennett  in  his  work  on  the  commencement  of  the  lis  pendens 

Lis  Pendens,  x8o,  says:  "A  rule  may  in  the  foreclosure  case,  during  the  pend- 

be  applied  to  all  these  cases  which  will  ency  of  the  suit,  was  estopped  from 

enable  the  courts  to  say,  in  accordance  claiming  that  the  mortgage  was  not  the 

with  established  rules  of  law,  when  lis  act  of  the  corporation.     Horn  v.  Jones, 

pendens  claimants    are  estopped    and  28  Cal.  194.    In  such  case  the  court 

when  thev  are  not.     (Bigelow  on  Es-  having  acquired  jurisdiction  of  the  cor- 

toppel  400. )     The  doctrine  of  estoppel  poration,  it  was  estopped  by  the  decree, 
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ym.  Whethxx  Bnrozira  Brron  the  Local  Jubxkdictiov.— That 

a  lis  pendens^  valid  within  the  territorial  jurisdiction  of  the  court 
where  the  suit  is  pending,  or  within  the  State  where  the  proceed- 
ing is  had,  should  be  valid  everywhere,  would  seem  to  be  a  logical 
deduction.  When  the  res  is  real  estate,  there  seem  to  be  no 
authorities  opposed  to  that  position.  When,  however,  personal 
property  constitutes  the  res  the  cases  are  somewhat  conflicting. 

It  was  held  in  Tennessee^  in  a  suit  where  slaves  constituted  the 
reSy  that  the  virtue  of  the  lis  pendens  vfdiS  limited  to  the  State  lines 
of  the  State  of  local  jurisdiction.*  In  Kentucky^  in  a  suit  involv- 
ing the  same  species  of  property  the  holding  was  precisely  the  re- 
verse.* The  courts  of  Missouri  and  Virginia  agree  with  the  rul- 
ing in  Kentucky.^ 

The  federal  constitution  provides  "  that  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  other  States."*  Congress  has  passed  laws  to  gfive 
effect  to  this  provision  of  the  constitution.  The  courts,  there- 
fore, generally  hold  that  under  this  provision  of  the  constitution 
and  laws  passed  in  pursuance  thereof,  the  proceedings  of  the 
courts  should  have  the  same  force  and  effect  in  sister  States  of 
the  Union,  which  they  have  in  the  local  jurisdiction.  In  a  recent 
case,  however,  the  court  of  appeals  of  Missouri  holds  that  this 
only  relates  to  the  facts  found.* 

and    the   purchaser    at   sheriff's  sale,  2.  Fletcher  v.  Ferril,  9  Dana  (Kj.) 

having  taken  pendente  lite^  was  bound  372;  Wickliffe  v,  Breckinridge,  i  Bush 

as  effectually  by  the  decree  as  was  the  (Ky.)  427. 

party  defendant  in  the  foreclosure  case."  8.   Carr  v.  Lewis  Coal  Co^  15  Mo. 

For  other  cases  relating  to  estoppel  by  App.    551;    Newman  xk   Chapman,   2 

neglecting  to  "fully   prosecute.        See  Rand.  ( Va.)  93.     See  also  Edwards  v. 

Miles  v»  Lefi,  60  Iowa  168;  Gregg  v.  Banksmith,  35  Ga.  313. 

Wells,  10  Ad.  &  £.  90;  Herrington  V.  Suits  in  Federal  Courts. — ^The  pur- 

McCoUum,  73  111.  476;  Fox  v,  Keeder,  chaser  of  real  estate  in  Virginia,  while 

a8  Ohio  St.  10 1;  Gossom  v.  Donaldson,  a  suit  relating  to  it  is  pending  in  the 

18  B.   Mon.   (K3'.)   237;    Kinsman    v.  federal  courts  is  invalid  as  against  the 

Kinsman,  i  Rus.  &  M.  617;  Watson  v,  plaintiff  in  such  suit,  although  the  lis 

Wilson,  2  Dana  (Ky.)  412;  Preston  v,  pendens  be  not  recorded  as  required  by 

Tubbin,  i  Vern.  486;  Hunter  v.  Earl  of  the  Virginia    Code   of    1873,  1166,  ch. 

Hopeton,  4  McQueen 972.  182,     §     5;     Rutherglen    v.  Wolf,     1 

In  New  Tork  h^  statute  the  court  Hughes  ('U.  S.)  78.     In  Wilson  r.  Heff- 

may  direct  the  notice  of  lis  pendens  to  lin,  81  Ind.  35,  it  is  also  so  held  as  to  the 

be  cancelled  if  there  is  an  unreasonable  Indiana  act  of  March  19th,  1877. 

delay  in  the  prosecution.     Wagner  v,  4.   Section  i,  art.  4,  Const.  U.  S. 

Perry,  3  N.  Y.  S.  (1889)  880.  6.  ConsUtntional  Law.— Fletcher    v. 

There  is  also  an  English  statute  to  Ferril,  9  Dana  (Ky.)  372;  i  Story's  Eq. 

that  effect,  which  will  l^  enforced  upon  Jur.,  §  406;  Carr  v,  Lewis  Coal  Co., 

affidavit  of  notice  of  motion  to  the  ad-  15  Mo.  App.  551. 

verse  party  for  vacating  the  registration  In    Shelton    v.    Johnson,    4    Sneed 

and  a  notice  from  the  court   to  show  (Tenn.)  680,  they  hold  that  this  article 

cause.    Jarvis  v.  Berridge,  44  L.  J.  Ch.  in  the    constitution  does  not  interfere 

164;  Clutton  V.  Lee,  45  L.  J.  Ch.  684;  with  their  construction  of  the  doctrine 

Pooley  V.  Bosanquet,  7  L.  R.,  Ch.  Div.  of  lis  pendens. 

541 ;  26  W.  R.  587.  Local  Limita  of  Ua  Pendeni.— Bennett, 

1.  Shelton  7;.Johnson,4  Sneed  (Tenn.)  in  his  work  on  Lis  Pendens,  87,  88,  89, 

680.     See  Houlditch  v.  Wallace,  5  CI.  says:  "Mr.  Story,  in  his  work  on  Equi^' 

&  F.  629;  I  Dr.  &  Wall.  490,  for  a  dis-  Jurisprudence,  speaks  of  lis  pendens  as 

cussion  of  the  English  doctrine.  being  *a  general   notice    of  an  equity 
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CL  IV  Weas  Sbhsb  Us  FiHDxm  Hky  bb  Tbbked  Hotioe. — All 
people  are  presumed  to  know  the  law,  and  no  one  can  plead  igno- 
rance of  it.  By  the  exercise  of  proper  diligence  every  subject  may, 
in  fact,  know  what  the  law  is.*    Public  policy  demands  that  that 

to  all  the  world.'  Other  text  writers  no  more  than  occurs  frequently  in  the 
and  courts  often  use  similar  language,  common  application  of  the  rule  its 
The  court  of  appeals  of  the  State  of  pendens,  or  in  the  recovery  of  stolen 
Kentucky,  in  the  case  of  Fletcher  v,  property  from  those  who  have  pur- 
Ferril,  9  Dana  (Ky.)  37a,  went  the  chased  in  good  faith  and  for  value.  If 
whole  length  of  applying  the  doctrine  the  court  acquires  jurisdiction  over 
lis  pendens  to  chattels,  to  the  full  extent  chattel  property  at  all,  if  lis  pendens 
of  its  conceded  application  to  real  becomes  efficient  anywhere,  it  would 
estate.  A  bill  had  been  filed  in  a  Ten-  seeni  logical  that  its  efficiency  should 
nessee  court  for  the  proper  division  of  be  maintained  so  that  the  decrees  of 
slaves  among  heirs  and  an  injunction  the  courts  mav  be  executed  everywhere, 
had  been  issued  in  the  case,  rending  It  would  be  better  to  enlarge  the  ex- 
the  suit  in  the  Tennessee  court  one  of  ceptions  to  the  application  of  the  rule 
the  defendants  removed  some  of  the  lis  pendens,  always  having  those  ex- 
slaves  into  Kentucky  and  sold  them  to  ceptions  well  defined,  than  to  leave  the 
Fletcher  and  Sharp.  Ferril  acquired  question  unsettled,  in  cases  where  the 
title  to  the  same  slaves  under  the  de-  court  clearly  has  jurisdiction  over  per- 
cree  of  the  Tennessee  court,  and  after-  -sonal  property  in  suit,  as  to  whether 
wards  commenced  supplemental  pro-  decrees  may  or  may  not  be  enforced  in 
ceedinss  in  the  State  of  Kentucky  to  different  localities.  It  must  be  con- 
have  uie  Tennessee  decree  executed,  ceded,  however,  as  we  have  above  said, 
The  Kentucky  court  held  that,  where  that  the  authorities  are  by  no  means  in 
purchases  are  made  In  one  State  within  accord  upon  this  question, 
the  United  States^  the  purchasers  must  "No  reason  is,  therefore,  perceived 
be  treated  as  ^MrchA'Aiig  pendente  lite,  why  the  force  of  a  lis  pendens  should 
and  be  subjected  to  the  rule  applicable  be  evaded  merely  by  absence  from 
to  such  purchases.  The  decision  was  the  soverei|pity  where  the  suit  is  pend- 
based  upon  the  clause  of  the  constitution  ing,  and  it  is  quite  clear  that,  as  to  real 
of  the  United  States  which  provides,  property  located  within  the  jurisdiction 
Hhat  full  faith  and  credit  shall  be  given  oi  the  court  where  its  judgments  and 
in  each  State  to  the  public  acts,  records  decrees  may  become  or  be  made  liens 
and  judicial  proceedings  of  other  upon  the  property,  all  men  must  take 
States;'  and  acts  of  congress  passed  in  notice  and  be  bound  by  lis  pendens 
pursuance  of  that  provision,  and  the  without  regard  to  residence.  If, 
court  concluded,  that  in  pursuance  of  although  the  ultimate  object  should  be 
this  clause  of  the  constitution  and  the  to  affect  title  to  real  estate,  a  suit  purely 
laws  passed  thereunder  the  lis  pendens  in  personam  is  commenced  in  a  foreign 
of  proceedings  in  each  State  must  be  state,  as  a  bill  to  compel  execution  of  a 
given  effect  throughout  the  United  deed,  it  ought  not  to  be  held  as  lis 
States;  that  the  proceedings  in  Tennes-  pendens,  as  against  a  bona  fide  pur- 
see  had  validity  and  effect  and  conclu-  chaser  of  the  property  without  notice, 
sive  operation  in  the  State  of  Kentucky  And  so,  if  the  proceeding  relate  to  per- 
upon  parties,  privies  and  pendente  lite  sonal  property,  not  of  a  character  to 
purchasers,  that  comity  between  the  fall  within  the  exceptions  to  the  rule 
States,  the  letter  of  the  constitution,  lis  pendens,  and  the  property  should 
and  the  acts  of  congress,  as  well  as  the  continue  to  remain  within  the  custody 
spirit  and  policy  which  dictated  its  of  the  court  or  litigating  claimant,  until 
adoption,  require  that  the  same  credit  the  final  determination  of  the  cause, 
and  effiect  should  be  given  it  in  each  of  and  without  delivery  to  a  purchaser,  it 
the  States  that  is  given  the  proceedings  is  clear,  that  the  doctrine  of  lis  pendens 
in  the  State  where  they  are  held.  should  be  effective,  without  regard  to 
"A  recent  case  in  the  court  of  appeals  the  residence  of  one  attempting  to  deal 
in  Missouri,  Carr  v,  Lewis  Coal  Co.,  with  it  pendente  lite^'* 
1 5  Mo.  App.  55 1 ,  maintains  this  position  For  a  further  discussion  of  this  subject 
with  force  and  clearness.  If  it  is  said  see  «if^r<i  this  title,  IV.  Property  Sub- 
that  innocent  purchasers  in  sister  States  ject  to  Lis  Pendens,  2.  Personalty y 
Mil  suffer,  if  this  rule  is  enfotced,  it  is  note  4,  p.  873. 
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knowledge  be  imputed  to  the  subject,  whether  it  is  the  fact  or  not. 
In  a  like  manner  every  subject  is  bound  to  know  what  is  transpiring 
in  the  courts ;  and  that  when  proper  pleadings  are  filed,  and  the 
court  has  drawn  to  itself  jurisdiction  over  the  property  involved 
in  the  pleadings  and  the  person  of  its  owner,  third  persons  cannot 
deal  with  the  property  involved,  except  subject  to  the  final  judg- 
ment or  decree  which  shall  be  rendered  in  the  cause.  This,  by  a 
sort  of  fiction  of  the  law,  is  termed  "  notice/'* 

It  is  equallv  as  much  binding  notice  if  the  stranger  is  entirely 
ignorant  of  the  res  litigiosa  of  the  suit  as  if  he  were  acquainted 
with  all  of  the  facts  disclosed  by  the  pleadings,  and  had  personal 
knowledge  of  the  service.  The  knowledge  of  these  facts  and  of 
the  legal  effect  of  the  lis  pendens  are  imputed  to  the  subject  the 
same  as  the  knowledge  of  the  law,  and  for  the  same  reasons.' 

X.  Lu  FiHDxm  STATuns  AVD  Bicisiovt— 1.  statutes.— Statutes 
which  are  known  as  lis  pendens  statutes  have  been  enacted  in 
England  and  at  least  twelve  of  the  States  of  the  Union  and  one  of 
the  Territories.* 

The  present  English  statute  was  enacted  in  1839.  The  New 
York  statute  was  enacted  soon  afterwards  and  followed  the  Eng- 
lish statute.  The  lis  pendens  legislation  of  the  other  States  is 
generally  modelled  after  the  New  York  act.  All  of  these  lis 
pendens  acts,  with  few  exceptions,  and  those  only  with  respect  to 
scope,  provide  that  no  lis  pendens  shall  be  in  force  as  against  third 
persons,  without  express  or  actual  notice  thereof,  until  a  memo- 
randum, called  a  notice  of  lis  pendens,  shall  be  filed  with  the  clerk 
of  some  court  of  record,  or  the  recorder  of  the  county  where  the 
property  is  situated,  naming  the  person  or  persons  whose  property 
is  intended  to  be  bound,  his,  her  or  their  place  or  places  of  resi- 
dence and  a  description  of  the  property  together  with  a  statement 
of  the  claim  upon  it.* 

2.  Judicial  Constraction  of  These  Statutes, — Under  the  lis  pendens 
statutes  the  res  litigiosa  is  brought  into  efficiency  by  the  filing  or 
recording  of  the  notice  after  the  court  has  acquired  jurisdiction  of 
the  res  and  the  person  of  the  owner.     It  commences  at  the  filing 

1.  See  Notice.  Code  1884;  ch.  138,  f  3187,  and  ch.  37, 

a.  Bennett  on  Lis  Pendens,  sections  ^  761,  R.  S.  Wis.  1878;  tit  5^^  409,  3 

217,265;  Rajrv.  Rol,  a  Blackf.Ind.  258;  Deering's    Code    of     Cal.    1885;    tit 

Woodfolk  V,  Blount    ei  al^  3  Hayw.  XXIX,  f  6619,  Howell's  An.  SUt  of 

(Tenn.)  1^2;  Roberts  v.  Jackson  ei  al.^  Mich.;    Gren.  Stat  Minn.  1878,  cii.  75, 

I  Wend.  (N.  Y.)  478;    Sorrel  v.  Car-  %  34;  R.  S.  Ind.  1881,  M  324»  S^Si  33i; 

penter,  2    P.    Wms.  482;    Worsley  v,  R.  S.  Mo.  1879,  ch.  48,  art.  j,  §  3217; 

Scarborough,  3    Atk.  392;    Walker  v,  tit.  ^,  §  153,  pt.  2,  Code  of  Civ.  rrac 

Smallwood,  Amb.  677;  i  Story's  Eq.  S.  Car.;  en.  139,  %  ij|,  Amended_^Codc 
Tur.,  4  406. 


b.  uar.;  en.  139,  ^  13,  Amenaed  .code 
W.  Va.  1884;  R.  S.  N.  J.  1877.  Ch.  Pr. 
5  57;  ch.  10,  \  237,  N.  Car.  Civ.  Code 


A  pending  suit  is  not  notice  of  any-  §57; 

thing  beyond  the  matters  that  can  be  1803;    ch.   9,   J   ioi,   vol.   i,   Levisee's 

tried  therein.     Weiler  v.  Dreyfus,  26  Code   Dakota  1883;  ch.  102,  §  5,  Code 

Fed.  Rep.  824.  of  Va.  182. 

8.  Ch.    II,   $    7,   2nd  and  3rd  Vict.,        4.  Bennett  on    Lis    Pendens,  349  to 

ch.  14,  art  9,  \  1670,  N.  Y.  Annotated  370. 

894 


ftttatM.  LIS  PENDENS.  IMriom. 

or  recording  and  its  scope  is  measured  by  the  terms  of  the  notice 

itself.i 

A  notice  filed  in  an  action  of  ejectment  has  no  effect,  unless  the 
statute  includes  in  terms  that  form  of  action.*  Where  a  party 
takes  with  actual  notice,  or  from  a  party  to  a  pending  suit  when 
a  lis  pendens  is  in  force,  in  any  manner,  he  takes  subject  to  the  lis 
pendens.^    Where  no  notice  of  lis  pendens  is  filed  or  recorded  and 

1.  Bennett  on  Lis  Pendens,  373.  act,  §  354,  asking  an    injunction  to  re- 

Ettonborough    v.  Bishops,  26  N.  J.  strain  the  defendant  from  selling  the 

Eq.  (N.J.)  262;    Beekman  v.   Mont-  premises  in  controversy,  a  notice  of  the 

fomerj,  14  N.J.  Eq.  (i  McCart.)  107;  pendency  of  the  action  is  filed  in  the 

lead  V.  Fordycc,  17  Cal.  151;  Richard-  recorders  office  of  the  county,  this  will 

son  ei  al,  v.  White  et  al^  18  Cal.  106;  operate  as  lis  pendens,    Curtis  v,  Sut- 

Ault  V.  Gassaway,  18  Cal.  205;  Gregory  ter,  15  Cal.  259. 

V,  Haynes,  13  Cal.    504;   Gregory  v.  Proof  of  Filing. — All  parties  interested 

Haynes,  21  Cal.  446;  Mitchell  v,  Ama-  have  a  right  to  insist  upon  proof  being 

dor  etc.  Co.  (CaL),  17  Pac.  Rep.  246;  made  of  the  filing  of  notice  of  lis  fen- 

Calderword  v.Tevis  et  al.^  23  Cal.  335;  dens;  and  a  judgment  of  foreclosure 

Rosenheim  v.  Hartsock,  90  Mo.  357;  rendered  without  such  proof  being  made 

Hurlbutt  V,  Bistenop,  27  Cal.  50;  Horn  is  irregular.    Catlin  v,  Pedrick,  17  Wis. 

V,  Jones,  28  Cal.  204;  Conkey  v.  Dike,  88. 

17  Minn.  457,  462;    Lebanon  Savings  The   presumption  is,  however,  that 

Bank  v,   Hollenbeck  et  al.^  29  Minn,  proof  thereof  was  duly  made,  and  it  is 

322;  Heim  et  al,  v.  Ellis,  49  Mich.  241;  not  rebutted  by  an  affidavit  that  affiant, 

Stern    v,    0*Connell,    35    N.  Y.  104;  who  was  not  present  at  the  proceeding's, 

Arnold  et  al.  v,  Casner  et  al.y  22  W.  believes  no  such  proof  was  made.    Mc- 

Va.  444;  Philips  et  al.  v.   Williams,  5  Bride  v.  Wright  (Wis.),  43  N.  W.  955. 

Gratt.  (Va.)  259;  Cirodet;.  Buchanan,  22  Attaohmant. — Where  an  attachment 

Gratt.  (Va.)  205;  Newton  v,  Marshall  is  properly  issued,  notice  of  lis  pendens 

et  al.,  62  Wis.  8;  Warner  v.  Trow  etal.^  may  be  fifed  in  the  clerk's  office.  United 

36  Wis.   X96;    Rosser  v.  Bingham,  17  States  v.  Stevenson,  i  Abb.  495. 

Ind.   542;  Zane  v.  Fink  et  al.^  18  W.  The  Practice  act,  $  27,  relating  to  lis 

Va.  693;  Kellogg  6/ a/,  t;.  Fancher  e/ a/.,  pendens  does  not  change  the  rules  of 

23  Wis.  28.  law  with  regard  to  actual,  but  only  in 

Under  N.  Y.  Code,  J  1673,  the  right  respect  to  constructive  notice.     Samp- 

to  file  a  lis  pendens  is  an  absolute  right,  son  v.  Ohleyer,  22  Cal.  200;  Easley  v. 

Niebuhr  v.  Schreyer,  13  Daly  (N.  Y.)  Barksdale,  75  Va.  274. 

546.  2.  People  V.  Wilson,  26    Cal.   127; 

A  copy  of  the  notice  of  lis  pendens.  Long  et  al.  v,  Neville  et  al.,  29  Cal.  131 ; 

with  the  register's    certificate  attached  Sheridan  v.  Andrews,  3  Lans.  (N.  Y.) 

in  the  usual  form,  except  that  it  is  with-  133;  Sherman  v.  Bemis  etc.  Impl.,  58 

out  seal,  and  states  that  he  has  no  of-  Wis.  344. 

ficial  seal,  was  Aeld  to  be   sufficient.  This  is  Aeld  as  to  all  other  common 

where  the  same  was  made  before  the  law  actions  in  White  v.  Perry,  14  W. 

passage  of  the    laws  of  1864,  ch.  ji6.  Va.  66. 

Farmers'  etc.  Bank  v.  Eldred,  20  Wis.  Prior  to  May  ist,  1872,  no  notice  of 

196.  lis  pendens  was  required  in  ejectment  in 

Ind.  act  of  March  14th,  1877,  provid-  California.    Since  that  time  it  is  re 

in|r  for  the  giving  of  notice  of  pending  quired.    Partridge  v.  Shepard,  77.  Cal. 

suits,  has  no  retroactive  effect.    Wilson  470. 

V.  Hefflin,  81  Ind.  35.  8.  Sharp    v.    Lumley,  34    Cal.  615; 

Until  the  filing  of  the  complaint,  a  Sampson  t;.  Ohleyer,  22  Cal.  201;  Baker 

notice  of  lis  pendens,  though  duly  filed,  v.  Pierson,  5  Mich.  456;    Montgomery 

is  inoperative.     Sherman  v.  Bemis,  58  v.  Byers  et  al.,  21  Cal.  108;  Thompson 

Wis.  343.  V.  Clark,  4  Hun  (N.  Y.)  164. 

In  Wisconsin  the  complaint  must  be  Such  a  purchaser  can  avail  himself  of 

filed    twenty    days   before    judgment,  no  statute  of  limitations  which  was  not 

Olson  V.  Paul,  56  Wis.  30;  Dawson  v.  available  to  such   original    defendant. 

Mead,  71  Wis.  295.  Wisconsin  Central  R.  Co.  v.  Wisconsin 

Where,  pending  a  suit  under  Practice  River  Land  Co.,  71  Wis.  94. 
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no  actual  notice  to  the  party  interested  is  shown,  there  is  no  bind- 
ing/iiy  pendens.'^ 

The  filing  or  recording  of  the  notice  before  a  bill  or  petition  is 
filed,  is  ineffectual  to  create  lis  pendens^  at  least  until  the  bill  or 
petition  is  afterwards  filed.*  A  misdescription  of  the  property 
avoids  the  effect  of  the  notice ;  but  surplusage  does  not,  if  after 
the  rejection  of  the  surplus,  matter  remains  to  make  a  good 
notice.*  The  filing  or  recording  of  notice  in  any  action  not  em- 
braced in  the  statute,  where  at  common  law  there  would,  without 
the  statute,  be  no  lis  pendens,  does  not  have  the  effect  to  create 
it.*  The  loss  or  destruction  of  the  notice  after  it  has  been  filed 
or  recorded  will  not  destroy  the  effect  of  the  filing  or  recording.* 
When  the  notice  has  been  once  filed  or  recorded  and  has  become 
effective  under  the  statute,  the  court  has  no  power  over  it,  to 
strike  from  the  files  or  modify  the  notice.*  Where  new  parties 
are  brought  in  an  amended  notice  is  required.'^ 

8.  Modifying  Statute. — There  are  other  statutes,  not  strictly  fall- 

1.  Beneleyf.  Mountain  Lake  Water  Va.  521;    Stujveeant  v.  Hone  e/ a/.,  i 

Co.,  13  Cal.  307;  Corwin  v,  Beneley,  43  Sandf.  Ch.  (N.  Y.)  427. 

Cat.  263;  Head  v.  Fordyce,  17  Cal.  149;  In  North  Carolina,  if  the  action  is 

Richardson  v.  White,  18  Cal.  102;  Jor-  brought  in  the  county  where  the  land 

genson  et  al.  v.  Minn.  etc.   R.  Co.,  25  lies  and    the  pleadings  describe  them 

Minn.   206;  Arnold  v.  Casner,  22  W.  with  reasonable  certainty,  lis  pendens 

Va.  444;  LeCamp  v.  Carnahan,  26  W.  applies,  although  the  notice  as  required 

Va.  839;  Burroughs  v,  Reiger  ei  al.,  12  under  section  229  of  the  code  is  not  filed. 

How.  Pr.  (N.  Y.)  171 ;  Tate  v.  Jordan,  3  It  is  otherwise  if  the  action  is  in  a  countj 


Abb.  Pr.  (N.  Y.)  392;  Todd  v.  Outlaw,  other  than  where  the  land  lies.  Spencer 

79  N.  Car.  235;  Hammond  v.  Paxton,  v.  Credle,  102  N.  Car.  68. 

58  Mich.  393;  Abadie  v.  Lobero,36  Cal.  6.  The  effect  of  filing  a  notice  of  lis 

391.  pendens  is  not  defeated  by  the  fact  of 

2.  Houghton  V.  Mariner,  7  Wis.  244;  its  having  been  lost  from  the  files,  or 

Olson   V.   Paul,   56  Wis.  30;  Flood  v,  not  properly  entered,  through  no  fault 

Isaac,  34  Wis.  423;  Butler  v.Tomlinson,  of  the  part}',  and  although  the  person 

38  Barb.  (N.  Y.)  642;  Farmers'  Loan  whom  it  is  sought  to  bind  bj  it  in  fact 

etc.  V.  Dickson,  17  How.  Pr.  (N.  Y.)  never  saw  it.     Heim  v.  Ellis,  49  Mich. 

477;  Benson  v,  Sayre,  7   Abb.  Pr.  (N.  241;  Boyd  v.  Weil  ei  <i/.,  11  Wis.  60; 

Y.)  472  (note);  Stern  v.  O'Connell,  35  Pratt  v.  Hoagg,  5  Duer  (N.  Y.)  631. 

N.  Y.  104;  Dawson  v.  Mead,  71  Wis.  6.  Pratt  v.  Hoagg,  15  How.  Pr.  (N. 

295;   Gordon  et  al.  v.  Tyler  et  al.,  53  Y.)  215;  Mills  v.  Bliss,  55  N.  Y.  139; 

Mich.  629;  Weeks  v.  Tomes,   16  Hun  Willis  v.  Bellamy,  53  N.Y.  Sup.  Ct.  94. 

(N.  Y.)349;  Burroughs  r.  Rei&^er «/ a/.,  Under   Code  Civil    Proc.    N.   Y.,  ^ 

12    How.    Pr.   (N.  Y.)  171;  Leitch  v.  1674,  providing  that  if  plaintiff,  filing  a 

Wells,  48  Barb.  (N.  Y.)  637.  notice  of  lis  pendens,  unreasonably  neg- 

8.  Spraggon  et  al.    v.   McGreer,  14  lect  to  proceed  in  the  action,  the  court 

Wis.  439;  Drew  v.  Vequindre,  2  Doug,  may  direct  the  notice  to  be  cancelled, 

(Mich.)  93;  Watson  v.  Wilcox,  39  Wis.  such  notice  should  be  cancelled,  where  a 

judgment  for  defendant  was  affirmed  by 

fotice  of  the  pendency  of  an  action,  the  general  term  on  March  9th,  and  in 

filed  under  section  132  of  the  code,  should  June  plaintiff,  being  requested  by  de- 

not  include  premises  not  seized  by  the  fendant  to  appeal  so  that  he  might  move 

sheriff  on    attachment,   and  the  court  to  dismiss  the  appeal  on  the  ground  that 

may'order  the  striking  therefrom  of  so  it  did  not  lie,  refused  to  take  such  ap- 

much  of  the  premises  as  are  not  seized  peal.  Wagner  v.  Perry;  3  N.  Y.  St.  880. 

by  the  sheriff.    Fitzgerald  v.  Blake,  42  7.  Clark  v.  Havens,   i   Clark's   Ch. 

Barb.  (N.  Y.)  513.  (N.  Y.)  563;  Curtis  <?/  al.  v.  Hitchcock, 

4.  White   V.'  Perry,   14  W.    Va.  66;  10   Paige  (N.  Y.)  399;  Easley  et  al.  v. 

Harmon  v.  Byram's  Admr.  et  al.,  11  W.  Barkesdale  et  al.,  75  Va.  274. 
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ing  under  the  head  of  "  /is  pendens  statutes,"  which  more  or  less 
modify  the  common  law.^ 

XL  Lu  Fehdeks  A8  ATFECTnre  PuxGHASBBa — During  the  pen- 
dency of  the  suit  the  property  may  be  sold,  the  purchaser  taking 
it  subject  to  the  title  of  his  grantor  as  determined  by  the  suit,  and 
he  will  be  bound  by  the  decree  in  such  suit.* 

1.  Under  the  A^ew/ncity  and  Illinois  592;  Calderwood  v,  Tevis,  23  CaL 
statutes  relating  to  the  action  of  eject-  335. 

ment,  it  is  held  that  a  purchaser  of  the  He  is  bound  by  the  judgment  against 

plaintiff's  title  pending  the  suit  may  re-  his  grantor  precisely  as  his  grantor  is- 

cover  notwithstanding  the  plaintiff  has  bound.     Welton  z;.  Cook,  61  Cal.  481; 

divested    himself  of  title.     Jackson  v,  Shotvirell  v,  Lawson,  30  Miss.  27;  Baird 

Jeffries,  i  A.  K.  Marsh.  (Ky.)  90;  Wood  v.  Baird,  Phil.  (N.  Car.)  Eq.  317.  See  VI, 

V.  McGuire,  21  Ga.  582;  Jackson  v.  Lig-  1,  supra.     And  is  not  entitled  to  notice 

gett,  7    Wend.   (N.   Y.)   377;  Mills  v.  of  the  subsequent  and  final  proceedings. 

Graves,  44  111.  50;  Johnson  v,  Shinckle,  Plumer  v.  Wausau  Boom  Co.,  49  Wis^ 

50  111.  137.  449*     But  the  title  of  such  purchaser  is 

Contra,   In  Vermont^  Pennsylvania^  not  affected  unless   the  suit  terminates 

Maryland  and  elsewhere  it  is  other-  adversely  to  his  vendor.     Worthara  v. 

wise  held.     Cheney  v.  Cheney,  26  Vt.  Boyd,  60  Tex.  401;  Dancy  v.  Duncan, 

606;  Alden  v.  Grove,   18  Pa.   St.  377;  96   N.   Car.  iii.     And   he  is  charged 

Cresap's  Lessees.  Hutson, 9GilI  (Md.)  only   with  knowledge  of  the  facts  on 

200.     See  also  6  Am.  &  Eng.  Encyc.  of  the  record  at  the  time  of  his  purchase. 

Law,  title  Ejectment.  Davis  v.  Christian,  15  Gratt.  (Va.)  11; 

2.  Green  v.  White,  7  Blackf.  (Ind.)  Badger  v.  Daniel,  77  N.  Car.  251. 
242;  Gould  V,  Hendrickson,  96  III.  599;  And  is  not  affected  by  new  matters  set 
Horn  V.  Jones,  28  Cal.  194;  Scott  v,  up  by  amendment  after  his  purchase. 
Coleman,  5  T.  B.Mon.  (Ky.)  73;  Copen-  Wortham  v.  Boyd,  66  Tex.  401;  Hal- 
heaver  V.  Huffaker,6  B.  Mon.  (Ky.)  18;  lorni;.  Trum  (111.),  17  N.  E.  Rep.  823; 
Carmichael  v,  Foster,  69  Ga.  372;  Mor-  Zoeller  v,  Riley,  100  N.  Y.  102;  Drake  v, 
ton  V.  New  Orleans  etc.  R,  Co.,  79  Ala.  Crowell,  40  N.  J.  L.  58;  Page  v.  Waring, 
590;  Real   Estate  Savings  Inst.  v.  Col-  76  N.  Y.  463. 

lonious,  63  Mo.  290;  Scudder  v.  Sargent,  But  a  conveyance  made  pending  suit 

15  Neb.  103;  Hersey  v.  Turbett,  27  Pa,  is  subject  to  any  judgment  which  may 

St.  418;  Brown  v.  Nickle,  6  Pa.  St.  390;  be  lawfully  rendered,  to  which  the  par- 

Holman  v.  Patterson,  29  Ark.  357;  Hart  ties  have  a  right  to  agree,  where  there 

V.  Marshall,  4  Minn.  294;  Rupez;.  Had-  was  no  evidence  of  intentional   fraud, 

ley,  113  Ind.  416;  Whiteside  v.  Hasel-  Mcllwrath  v.  Frederick  (Mo.),  6  West 

ton,  no  U.  S.  296;  Tilton  v.  Cofield,  3  Rep.  828. 

Otto  (U.  S.)  163;  Brooks  v.  Davey,  109  Property  secured  by  a  mortgage  or  a 

N.  Y.  495;  Kinney  v.  Consolidated  etc.  trust  deed  may  be  sotd  in  pursuance  of 

Min.  Co.,  4  Sawy.  (U.  S.)  382;  Weyh  the  trust,  while  a  suit  is  pending  to  de- 

V,  Boy  Ian,  62  How.  (N.  Y.)  Pr.  397;  s.  termine  whether  the  indebtedness  has 

c,  63  How.  (N.  Y.)  Pr.  72;  Harrington  been  paid,  and  the  purchaser  takes  sub- 

V.  Slade,  22  Barb.  (N.  Y.)  166;  Pratt  v.  ject  to  the  determination  of  such  suit. 


Hoagg,  5  Duer  (N.  Y.)63i',  Salisbury    Jenkins  t^.  International  Bank,  in  111. 

~  •  ^0  359; "' 

Pherson  v.  Housel,  2  Beas.  (N.  J.)  299;        So,  a  purchaser  of  mortgaged  prem- 


ie. Morss,   7   Lans.   (N.   Y.)   359;  Mc-     462. 


Beeckman  v.   Montgomery,  i  McCart.  ises    from    the    mortgagee,  pending  a 

(N.J.)  106;  Gould  T.  Hendrickson,  96  suit  to  redeem,  will  hold  subject  to  the 

111.  599;  Taylor  v.  Adam,  115  111.  570;  equities  of  the  parties  seeking  the  re- 

Hurlbutt  r;.  Butenop,  27  Cal.  so;  Jack-  demption.     Stevenson  v.  Edwards,  98 

son  V,  Warren,  32  111.  331;  Cooley  v.  Mo.  622;    Roberts  r.  Fleming,  53  111. 

Brayton,  16   Iowa  10;  Tredway  v,  Mc-  196. 

Donald,  51  Iowa  663;  Rollins  t;.  Henry,        One  who  takes    a    mortgage    upon 

78     N.    Car.    342;     Dancy    v.    Dun-  land  when  there  is  a  decree  in  chancery 

can,  96  N.  Car.  iii;  Ingloes  v,  Harvey,  upon   the  court  records,  avoiding  and 

II   Md.  519;  Masson  v,   Saloy,  12  La.  annulling  the  mortgagor's  title  to  the 

An.  776;  Barelli  r.  Delassus,  16  La.  An.  land,  takes  with  constructive  notice  of 

280;     Gregory    v,    Haynes,     13    Cal.  the  decree,  and  is  not  an  innocent  pur* 
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One  who  takes  a  lease  of  land,  during  the  pendency  of  a  suit  to 
foreclose  mortgage  upon  it,  takes  with  constructive  notice  of  the 
pendency  of  the  suit  and  will  be  bound  by  the  result  of  the  suit.* 
So  one  who  takes  title,  or  possession,  from  a  defendant  in  eject- 
ment  pending  the  suit,  is  bound  by  the  judgment  subject  to  the 
appeal  of  the  unsuccessful  party*  and  can  be  evicted  by  the  pro- 
cess which  shall  issue  therein,  although  he  is  not  a  party  thereto.* 

If  the  decree  is  to  the  effect  that  the  purchaser  bought  subject 
to  lis  pendens^  such  purchaser,  by  reason  of  the  absence  of  privity 
of  contract,  is  not  personally  liable  or  bound  as  a  party  to  a  judg- 

chaser.    Meyer  v.  Porter,  45  Ark.  420;  Moore  655;  Laws  of  N.  Y.,  vol.  i,  p. 

Lebanon  Savings  Bank  v.  Hollenbeck,  343:   2  R.  S.  691,  ^  56;  Jackson  ex  dem, 

29  Minn.  322.  v,  Ketchum  et  al.,  8  Johns.  (N.   Y.) 

Where  a  sale  has  been  made  upon  480;   Camp  v.  Forrest  et  al.^  13   Ala. 

execution    recovered    after  a  bill  has  120. 

l>een  filed  to  set  aside  a  conveyance  and  In  Metcalfe  v.  Pulverloft,  2  Yes.  & 

service  had,  it  is  subject  to  the  Us  fen-  Bea.  205,  it  is  said:    "The  true  inter- 

•dens  of  the  suit,  and  a  purchaser  at  pretation  of  the  rule  is  that  the  con- 

isuch  saleis bound  by  it.  Such  a  purchase  veyance  does  not  vary  the  rights  of  the 

is  a  voluntary   one.     Steele    v,   Tay-  parties  in  that  suit;  that  it  gives  no  bet- 

lor,  I  Minn.  274;  Hart  v,  Marshall,  4  ter  right,  having  no  effect  with  refer- 

Minn.  294;  Crooker  v.  Crooker,  57  Me.  ence  to  any  beneficial  result  against  the 

.396;   Fash   V.  Ravesies,  32   Ala.  455;  plaintiff  in    that  suit"     .    .     .     "The 

Kider  v.  Kelso,  53  Iowa  367.  purchaser  is  in  the  same  situation  in 

The    doctrine    applies    to    partition  which    the    vendor    stood,  upon    this 

suits.     Bobb  V,  Graham,  89  Mo.  200.  plain  principle  that  the  suit  is  to  be  de- 

And  mortgagees  of  the  interest  of  a  cided  according  to  the  state  of  the  case 

tenant  in  common,  pending  a  proceed-  when  it  was  instituted;  and  the  rights, 

ing  for  partition,  are  limited  to  the  por-  however  they  may  be  varied  by  death, 

tion  set  off  to  their  mortgagor,  though  bankruptcy,  etc..  cannot  be  affected  by 

they    are   not  parties   to    flie    decree,  the  voluntary  act  of  either  party." 

X/Oomis  V,  Riley,  24III.  307.  IMiniOM.—Zrfi   pendens  presents  no 

jj^unotlon. — in    Daily    v,    Kelly,    4  obstacle  to  defendant's  purchase  from 

Dow.  R.  440,  Lord  Eldon  held  that,  the  holder  of  a  title  paramount  to  that 

if  pendente  lite^  conveyances  became  of  the  plaintiff,  and  to  settine  up  such 

vexatious,  upon    bringing  the  proper  title  to  defeat  the  plaintifrs  equities, 

parties  before  the  court  they  would  be  Douglas   v,  Davies,  23  111.  App.  618. 

enjoined.    This  was  done  in  Echliff  v.  But    a  voluntary   conveyance  by    the 

Baldwin,   16  Yes.  267,   and  Curtis  v,  plaintiff   pending  the  suit,  cannot   be 

Marquis  of  Buckingham,  3  Yes.  &  Beat,  set  up  by  the  derendant  as  an  outstand- 

168.  ing    title.    Lee    v.    Salinas,    15  Tex. 

An  injunction  pendente  lite  prevents  495. 

encumbrances    as  well    as  alienation.  1.  Pickett  v.  Ferguson,  45  Ark.  177; 

Yanzant  v.  Yanzant,  23  111.  485.  Haven  etal.  v.  Adams  et  al^  8  Allen 

The  Old  R«l6. — A  sale  of  land  pen-  (Mass.)  363;  Yates  v.  Smith,  11  Brad. 

den te  lite  ih  not  void  at  common  law.  (III.)  459. 

Camp  V.  Forrest,  13  Ala.  114.    But  by  a.  Dunnington    v,    Elston,  loi  Ind. 

28  Edw.  I,  ch.  II,  enacted  in  1300,  a  373. 

pendente    lite    purchase  was  declared  8.  Sampson  v.  Ohleyer,  22  Cal.  201; 

champertous.    The    English  decisions  Jackson  v.  Tuttle,  9  Cow.  (N.  Y.)  233; 

under  that  statute    are,  that  convey-  Jones    v.  Chiles,   2    Dana    (Ky.)    25; 

ances    made   pendente    lite  are  void.  Smith's  Lessee    z\    Trabue's   Heirs,  i 

The  English  statute  was  substantially  McLean  (U.  S.)  87;   Howard  v,  YLen- 

re-enacted  in  A^tfw  2^i9r>,  and  the  courts  nedy's  Exrs.,  4  Ala.  592;   Hickman  v, 

of  that  State,  in  construing  the  statute,  Dale,  7   Yerg.   (Tenn.)    149;  Long  v. 

followed  the  English  cases.    The  mod-  Morton,  2  A.  K.  Marsh.  (Ky.)  39;  Han* 

em  doctrine,  however,  is  that  such  pur-  son  v.  Armstrong,  22  III.  442;  Wallen 

chases  are  voidable  by  the  suit  and  not  v.  Huff,  3  Sneed  (Tenn.)  82:  Bradlev  v. 

foii.     Mowse  et  a/,  v.  Weaver  et  al^  McDaniel,  3  Jones  (N.  Car.)  128;  rter- 
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iTient;^  consequently  he  is  not  personally  liable  for  rents  and 
profits,*  and  can  recover  nothing  for  his  improvements,  in  the 
event  of  the  adverse  party  prevailing.* 

A  person  taking  by  conveyance  prior  to  the  commencement  of 
the  suit,  without  actual  knowledge  of  the  suit,*  and  who  is  not 
made  a  party,  is  of  course  not  affected  by  the  lis  pendens  unless 
he  is  made  -a  party,*  and  cannot  be  prejudiced  thereby  nor 


«ey  V,  Turbett,  27  Pa.  St.  428;  Jackson  mortgagee,  to  create  an  encumbrance 

v.'Stone,  13  Johns.  (N.  Y.)  447;  Jack-  upon  the  property  which  can,in  anywise, 

«on  V,  Hill,  S  Cow.  (N.  Y.)  290;  Jack-  affect  the  rights  of  the  mortgagee,  as 

«on  V.  Rightmj're,  16  Johns.  (N.  Y.)  they  may  be  declared  by  final  decree. 

314;  Fremont  v.  Crippen,  10  Cal.  211;  Hards  v,  Connecticut  Mut.  Life  Ins. 

Fogarty  v.  Sparks,  22  Cal.  142;  Long  Co.,  8  Biss.  (U.  S.)  234. 

V,    Neville,    29  Cal.    132;   Snively    v,  4.  Wisconsin  Cent.  K.  C.  v.  Wiscon- 

Hitechen,  59  Pa.  St.  49.  sin  River  Land  Co.,  71  Wis.  94;  Bens- 

In  Brown   v.  Marzyck,  19  Fla.  840,  ley  v.  Mountain  Lake  etc.  Co.,  13  Cal. 

it  is  said  that  a  writ  of  assistance  in  a  30(5;  McCauley  v.  Rogers,  10  111.  App. 

foreclosure  case  to  put  out  one  who  559;  Fogarty  v.  Sparks,  22  Cal.  142; 

•came  into  possession  pending  the  suit  Sampson  v,  Ohleyer,  22  Cal.  200. 

by  collusion  with  the  mortgagee  for  the  A  purchaser  at  a  judicial  sale,  after 

purpose    of  causing  delay  is  proper,  examining  the  record  of  the  suit  pend- 

Applegarth  v.  Russell,   25    Md.    ^17.  Ing  in  the  county  in  which  the  sale  is 

But  not  if  he  bought  before  lis  pendens  made,  is  a  purchaser  with  notice  of  the 

took    effect.     Harlan  v,  Rackerby,  24  pendency  of  the  suit,  and  is  bound  by 

Cal.    c6i.    The  same    rule  applies  to  the  whole  record  and  all  its  disclosures, 

chattel  mortgages.    McCauley  v,  Rog-  Smith  v.  Kimball,  36  Kan.  474. 

ers,  104  111.  578.    In  this  case  it  con-  As  against  the  purchaser  at  an  exe- 

sisted    of    a    building    upon     leased  cution  sale  pending  foreclosure  of  a 

ground.  senior  mortgage,  it  is  proper  to  show 

Where  one  brings  ejectment  and  is  that  on  the  day  of  the  sale  he  was  per- 

defeated,  and  within  the  year  allowed  sonally  informed  of  the  pendency  of  the 

by  statute  takes  a  new  trial  upon  which  suit.     Wise  v.  Griffith,  78  Cal.  152. 

he  recovers,  a  mortgagee  with  actual  6.  Walker   v.    Goldsmith,   14  Oreg. 

notice,  who  takes    his  mortgage  after  125;  Mitchell  v.  Peters,  18  Iowa  121; 

the  first  judgment  and  before  the  new  Parsons  v,  Hoyt,  24  Iowa  155;  Fitzger- 

trial  is  taken,  is  not  protected  by  sec-  aid  v.  Cummings,  i   Lea  (l^nn.)  239; 

tion  1066  of  the  Indiana  reviseci  stat-  Bailey  v.  McGinnis,  57  Mo.  362,  371; 

ute  of  1881,  as  having  acquired  an  in-  Shaw  v,  Padley,  64  Mo.  522;  Haugh- 

terest  in  j?ood  faith.     Smith  v.  Cottrell,  wout  v.   Murphy,  22   N.  J.   Eq.   531; 

94lnd.38i.  Powell   v.  Wright,  7  Beav.  444;  Ens- 

1.  McLaurine  v.   Monroe,    30    Mo.  worth  v.  Lambert,  4  Johns.  Ch.(N.Y.) 
462;  Wade  on  Notice,  ^  375.  605;   Scarlett  v,  Gorham,  28  111.  319; 

2.  BentB  and  Proflta. — Jacobs  v,  Fergus  t;.  Woodworth,  44  111.  381;  Al- 
Smith,  89  Mo.  673;  Higgins  v,  York  wood  v.  Mansfield,  59  111.  508;  Bennett 
Bldg.  Co.,  2  Atk.  107.  See  Hamblyn  v.  Hotchkiss,  20  Minn.  160;  Johnson  v 
V.  Ley,  3  Swan  301.  Robinson,  20  Minn.  171;  Clarkson  v 

The    rule  is  otherwise,  however,  in  Morgan,  6  B.  Mon.  (Ky.)  441;  Trimble 

the  case  of  a  fraudulent  grantee.    Ja-  v.  Boothby,   14    Ohio  109;   Gibler  v, 

cobs  V,  Smith,  89  Mo.  673;  Bump   on  Trimble,  14  Ohio  323. 

Fraud.  Con  v.,  608,  610-612.  The  purchaser  is  not  bound  by  Us 

8.  ImiiroTementi.  —  Patterson        v,  pendens,  although  his  grantor  subse- 

Brown.  32  N.  Y.  81.    He  cannot  dis-  quently  becomes  a  party  to  the  suit, 

•charge  the  lien  by  the  payment  of  a  Farmers'  Nat.  Bank  v,    Fletcher,   44 

sum  of  money  equal  to  the  value  of  the  Iowa  3^3;  Macey  v.  Fenwick's  Admrs., 

lands  without  such  improvements.  9  Dana  (Ky.)  200;  Fenwick  x;.  Macey,  2 

Keohanlo'i  Lien.— After  bill  of  fore-  B.  Mon.  (Ky.)  470;  Parks  v.  Jackson, 

closure  filed  by  the  mortgagee,  it  is  not  11  Wend.  (N.  V.)  442;  Marchbanks  v. 

within  the  power  of    the  mortgagor  Banks,  44  Ark.  48;  Arnold  v.  Smith,  80 

pending  the  suit,  by  contract  with  a  Ind.  417. 

mechanic  without  the  consent  of  the  And   this,  notwithstanding  the  real 
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aggrieved  by  any  fraud  in  the  conduct  of  the  suit  or  any  decree 
rendered,  and  may  assert  his  rights  without  reference  thereto.* 

The  same  principle  applies  to  mortgagees  taking  mortgages  in 
good  faith  prior  to  the  commencement  of  suit ;  such  mortgagees 
are  not  bound  by  lis  pendens.^  It  also  applies  to  executory  con- 
tracts.* 

Where  there  was  a  mistake  made  in  the  pendente  lite  conveyance 
by  the  omission  of  a  tract,  a  bill  will  lie  to  correct  the  mistake, 
the  proof  showing  that  the  grantee  acquired  bona  fide  rights,  the 
relief  should  be  granted  and  the  conveyance  corrected.* 

Xn.  HEGE88ABT  PASTIES  TO  THE  SlTIT.— Purchasers  pendente  lite 
act  at  their  peril,  and  are  not  necessary  parties  to  the  suit.*  The 
party  from  whom  he  purchased  continues  as  the  representative  of 

origin  of   his  right  was  subsequent  to  267;  Hopkins  v,  McLaren,  4  Cow.  (N. 

the    rendition  of  the  first   judgment.  Y.)  678. 

Randall  v.  Snyder,  64  Tex.  350.  But  if  the  contract  was  executed  after 

1.  Rodgers  v.  Dibrell,  6  Lea  (Tenn.)  the  lien  of  the  judgment,  the  rule  would 
69;  Sanders  v.  McDonald,  63  Md.  503;  be  otherwise,  because  the  equity  would 
Henley  v.  Gore,  4  Dana  (Ky.)  135.  be  junior  and   not  prior.     Hampson  v. 

Where  the  party  purchases  and  ac-  Edlen,  2  Harr.  &  J.  (Md.)  64;  Butts  v, 

quires   his   rights  before  the  suit,  and  Chinn,  4  J.  J.  Marsh.  (Ky.)  641. 

makes  a  partial  payment,  but  does  not  Senator  Seward,  in  delivering  a  sep- 

complete   the  payment,  the   purchaser  arate  opinion  in  the  case  of  Parks  v. 

will  be  protected  to  the  extent  of  the  Jackson,  11  Wend.  (N.  Y.)  458,  seems 

payment  made,  and  the  money  refunded  to  labor  under  the  impression  that  the 

or  equity  will  be  otherwise  administered,  case  of  one  in  possession,  under  a  con- 

although  he  is  not  a  ^^na^^e  purchaser  tract  prior  to  suit  or  other  prior  equity, 

in  the  usual  sense.      Fessler's  Appeal,  constitutes  an  exception  to  the  rule  //> 

75  Pa.  St.  502;  Watlington  v.  How  ley,  pendens.     Such  is  certainly  a  mistaken. 

I  Dessaus.  (S.  Car.)  167.  view;  because  a  holder  under  2j\an1cH' 

2.  Bradley  v.  Luce,  99  111.  234;  tern  contract,  or  by  other  right  acquired 
Scudder  v.  Van  Amburgh,  4  Edw.  Ch.  before  suity  is  in  no  sense  9i pendente  Hie 
(N.  Y.)  29;  Stuyvesant  r.  Hall,  2  purchaser  or  intermeddler.  This  case 
Barb.  Ch.  (N.  Y.)  151;  Roberts  v.  should  not  be  classed  with  the  well 
Jackson,  i  W'end.  (N.  Y.)  478;  Wattson  known  exception  in  regard  to  comtner- 
V.  Dowling,  26  Cal.  127.  cial  paper.    Justice  Lord,  in  a  dis- 

Lis  pendens  does  not  affect  one  who  senting  opinion  in  Walker  -v.  Gold* 
has  paramount  title  superior  to  that  of  smith,  14  Oreg.  164,  makes  the  distinction 
all  the  parties  to  the  suit,  but  applies  that  in  all  of  these  cases  the  complain- 
only  to  those  who  derive  their  title  to  ant  in  the  bill  had  actual  notice  of  the 
the  subject  matter  of  the  suit  from  a  right  acquired  by  such  contract,  or  that 
party  to  it  after  its  commencement,  the  purchaser  was  in  possession.  **If 
Stuyvesant  v.  Hone,  i  Sandf.  (N.  Y.)  they  had  no  notice  of  an  executory 
419.  agreement,  how  can  they  be  made    a 

So  where  it  appeared  in  an  action  of  party?     The  law  does  not  require  the 
ejectment,  that  before  the  process  was  performance  of  impossible  things.** 
served  and  had  become  a  lis  pendens.        In  McGregor  v.  McGregor,  21   Iowa 
the  defendant  made  a  mortgage  with  441,  a  deed  in  error  made  before  the 
power  of  sale,  and,  pending  the  suit  the  suit  and  delivered  afterwards,  the  pur- 
property  was  sold  under  the  mortgage,  chaser    took  pendente  lite.     See    also 
the  purchaser    at    the    mortgage   sale  Shropshire  v,  Lyle,  31  Fed.  Rep.  694. 
would  not  be  barred  by  the  judgment        4.  Willis  tK  Gattman,  53  Miss.  721. 
in  ejectment.    Watson  v,  Dowling,  26        6.  Edwards  v.  Norton,  55  Tex.  405: 
Cal.  127.  Galbreath  v,  Estes,  38  Ark.  599;  Crom- 

3.  This  subject  will  be  found  thor-  well  v.  Clay,  i  Dana  (Ky.)  579;  Dren- 
oughly  discussed  in  the  case  of  Parks  nen  v.  Walker,  21  Ark.  539;  Smith  v^ 
V.Jackson,  11  Wend.  (N.  Y.)  ^8.    See  Hodsdon,  78  Me.  180. 

also  Farholts  v.  Reed,  16  S.  &  K.  (Pa.)        It  is  a  familiar  principle  that  intru<L« 
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his  interests.*  The  court  will,  however,  on  proper  application, 
exercise  its  discretionary  power  and  permit  pendente  lite  purchas- 
ers to  become  parties  to  the  suit  when  necessary  to  protect  their 
interests.*    In  Illinois  and  other  States,  in  the  action  of  eject- 

•ers  pendente  lite  are  not  entitled  to  be  parties,  6uch  purchaser  is  not  entitled 

made  parties.    Carter  v.  Mills,  30  Mo.  to  be   made  a  party  to  the  litigation, 

.437.  either  by  publication  or  by  supplement- 

**The  rule  is  as  to  encumbrancers  that  al  bill  in  the  nature  of  an  original  bill, 

they  who  become  such  pendente   lite  i   Story's  Eq.  Jur.,  %  405;  Adams'   Eq. 

need  not  be  made  parties.    They  stand  278  (note  2,  p.   194) ;   Story's   Eq.  Pi. 

in  no  better  position  or  more  favorable  156  and  note;  Krebaum  v.  Cordell,  63 

light,  relative  to  the  parties,  than  vol-  111.  24. 

untary  bona  fide  purchasers  pendente  In  Poston  v.  Eubank,  3  J.  J.  Marsh. 

Jite^  nor  is  it  proper  or  reasonable  that  (Ky.)  43,  it  is  held  that  ^pendente  lite 

they  should.    They  are    in    the  same  purchaser  is  not  a  necessary  party,  it 

manner  and  to  the  same  extent  bound  is  a  general  rule  that  such  purchasers 

hy  the  decree."     Steele   v,  Taylor,   i  are  not  permitted  in  their  own  names 

Minn.  274;  Story's  Eq.  PL,  ^  194.  to  appeal  or  prosecute  writs  of  error  to 

The  purchaser  is   not    a    necessary  appellate  courts.    Clarke  v,  Koehler, 

party  to  a  foreclosure  suit.    Youngman  32  Tex.  679;  Baasen  v,  Eilers,  1 1  Wis. 

V.  Elmira  etc.  R.  Co.,  65  Pa.  St.  278;  277. 

Cooley  V,  Brayton,  16  Iowa  19;  Mason  In   Clark's  Heirs  v.  Farrow,  10  B. 

V,   Saloy,    12   La.   An.    776;  Citizens'  Mon.  (Ky.)  446,  the  court  holds  that  a 

Bank  v.  Armor,  1 1  La.  An.  468.  purchaser  from  a  successful  party  to  a 

And  is  estopped  from  making  any  suit^is  not  a  necessary  party  to  a  bill  of 

-defence    which   his  grantor  could  not  review,  but  is  bound  by  the  decision 

make.     Horn  v,  Jones,  28  Cal.  194.  upon  such  bill,  or  upon  a  writ  of  error, 

The  effect  of  lis  pendens  is  to  over-  although  not  a  party.      The  court  say: 

reach  and  annul  all  conveyances  with-  "A  writ  of  error  upon  a  decree  for  title 

out  bringing  the  party  before  the  court,  would  be  of  little  avail,  if  the  title  could 

It  might  be  well,  however,  to  recite  in  be    placed  out  of    the    reach    of  the 

xiecrees  and  judgments  such  alienations  party,  or  the  court,  by  a  private  sale 

for  the  purpose  of  connecting  the  rec-  immediately  after  the  decree."    In  such 

ord  of  the  suit  with  the  transfers,  if  re-  case  all  persons  affected  by  a  decree  of 

•corded.     To  support  such  recitals  evi-  foreclosure  of  sale  are  considered,  for 

•dence  is  admissible  under  the  original  the  purpose  of  obtaining  possession  of 

pleadings.  Keller  v.  Miller,  17  Ind.  206.  the  property,  as  parties  to  the  decree. 

BngllBh  Doctrine. — If  the  legal  title  is  Jackson  v.  Warren,  32  111.  341;  Rice  t;. 

in  the  purchaser,  he  should  be  made  a  Brown,  77  111.  540. 

party  to  the  suit.     L'Estrange  v,  Robin-  2.  Lord  Bacon^  rule  seems  to  imply 

son,  I  Hog.  202.  that  where  the  fact  of  a  conveyance 

In  Day  v,  Kelly,  4  Dow.  4^5,  it  is  pendente  lite  is  brought  to  the  attention 
held  that  even  though  the  title  ac-  of  the  court,  it  might  give  order  in  the 
•quired  by  purchaser  pendente  lite  is  case  in  accordance  with  justice,  and 
not  prejudicial  to  plaintiff,  still  he  that,  therefore,  a  pendente  lite  pur- 
ought  to  be  brought  before  the  court.  chaser  may  bring  the  fact  of  purchase 

1.  Wattson  V,  Dowling,  26  Cal.  127;  to  the  attention  of  the  court,  and  be  al- 

Young  v.  Cardwell,  6  Lea  (Tenn.)  171;  lowed   to  defend  in  the    name  of  his 

Eyster  v.  Gaff,   qi  U.  S.  521;  Doe  v,  grantor.     This  has  been  expressly  held 

Childress,  21  Wall.  (U.  S.)  642;  Yeat-  in  the  State  of  Indiana,     It  has  also 

man  v,  N.  O.  Savings  Inst,  95  U.  S.  been  held  repeatedly  that  a  grantor  by 

764;  Jerome  v,  McCarter,  94  U.  S.  73^;  his  deed  authorizes  his  grantee  to  use 

Wickliffe's     Exrs.     v,    Breckenridge  s  his   name  for  defence  of  the  property 

Heirs,   i    Bush    (Ky.)   427;    Harle  v,  conveyed  by  the  deed.     12th  of  Lord 

Langdon's   Heirs,  W)  Tex.  561;    Gal-  Bacon's  Ordinances;    Roszell  v,  Ros- 

breath  v,  Estes,  38  Ark.  599.  zell,  105  Ind.  77;  Steeple  v.  Downing, 

While  the  complainant  may   either  60  Ind.  478;  Vail  v.  Lindsay,  67  Ind. 

make  a  pendente  lite  purchaser  a  party,  528;  En  parte  South  etc.  R.  Co.,  95  U. 

or  may  ignore  the  purchase  and  pro-  S.  221;    B%  parte  Mobley,  19  S.  Car. 

•ceed  to  final  decree  against  the  original  337. 
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ment  a  pendente  lite  purchaser  from  the  plainti£F  may  prosecute 
the  suit  in  the  State  courts,  in  the  name  of  the  original  plaintiff.^ 

Where  a  complainant's  interest  is  involuntarily  assigned  by 
reason  of  his  bankruptcy,  insolvency,  or  other  cause,  the  assignee 
is  entitled  to  supply  the  defects  of  the  suit,  if  it  has  become  de- 
fective merely,  and  to  continue  it  so  as  to  enforce  the  interest  or 
right  which  has  passed  to  him  as  assignee.'  If  such  assignee^ 
however,  proceeds  without  becoming  a  party,  the  cause  may  pro- 
ceed  for  such  purposes  as  are  possible,  or  within  the  power  of  the 
court  to  grant,  in  the  absence  of  such  assignee.' 

The  notice  given  by  lis  pendens  affects  only  purchasers  from 
those  who  are  parties  or  privies  to  the  action,  and  does  not  ex- 
tend so  as  to  affect  those  who  claim  under  parties  who  are  not 
parties  to  the  litigation.^    A  purchaser  from  one  who  is  himself 

In  Lord  v,  Veazie,  8  How«  (U.  S.)  v,  Boenim,  34  N.  Y.  613;  WilUams  9» 
251,  affidavits  were  allowed  to  be  read  Winans,  5  Green  (N.J.)  393. 
in  the  Supreme  Court  of  the  United  In  some  cases  an  assignee,  becoming 
States  upon  appeal  for  the  purpose  of  such  by  operation  of  law,  may  be  corn- 
showing  that  the  controversy  between  pelled  by  the  other  party  to  become  a 
appellant  and  appellee  was  not  a  real  party  to  the  pendinsr  suit  Anderson  v. 
one,  but  that  one  of  the  parties  had  dis-  Wilson,  100  Ind.  ^So, 
posed  of  his  interest  and  the  suit  was  In  the  case  of  Smith  v.  Brittenham» 
collusive.  Upon  the  showing  made  the  109  111.  549,  complainant,  after  the  com- 
appeal  was  dismissed.  mencement  of  suit  and  before  any  hear* 

Where  collusive  litigation  is  in  pro-  ing  or  disposition  of  the  case  upon  the 

gress  which  may  result  to  the  injury  of  merits,  voluntarily  transferred  his  inter* 

one  interested  in  the  property  in  litiga*  est  to  another,  and  it  was    held  that 

tion,  he  will  be  admitted  as  a  party  to  thereby  the  suit  had  become  defective 

litigate  the  questions  involving  his  in-  for  want  of  proper  parties,  and  that  no 

terest,  and  allowed  to  defeat  the  con-  valid  decree  could   be    entered  in  the 

templated  fraud.    Ex  parte  Mobley,  19  cause  until  complainant's  assignee,  by  a 

S.  Car.  337.                                        '  supplemental  bill,  or  otherwise,  should 

1.  Whether  a  grantee  of  a  plaintiff  make  himself  a  party  complainant  to 

in  ejectment  may  prosecute  the  suit  in  the  cause.  See  also  Mason  v,  York  etc 

his  name,  after  conveyance,  is  held  dif-  R.  Co.,  C2  Me.  82. 

ferently  in   different  States.      Mills  v.  8.  Gillespie  v,  Bailey,  12  W.  Va.  yow 

Graves,  44  111.  50;  Johnson  r.  Shinkle,  Under  the  Bankrupt  act  of  1841,  it  i& 

50  111.137;  Cresop's  Lessee  V.  Hutson,  not  necessary  to  make  the  assignees  ap- 

9  Gill  (Md.)  200;  Cheney  v,  Cheney,  pointed  pendente  lite  parties  in  order 

26  Vt.  606.  to  bind    their    interest.     Cleveland  v^ 

a.  Zane  v.  Fink,  18  W.  Va.  693;  Boerum,  27  Barb.  (N.  Y.)  252. 
Story's  Eq.  PI.  156,330,  342,349,  351,  4.  Shaw.t;.  Padley,64Mo.  519;  Scar- 
329;  BeamesV Pleas  in  Eq.  299;  2  Danl.  lett  v,  Gorham,  28  111.  319;  Irvin  v, 
Ch.  Pr.  957;  Williams  V.  Kinder,  4Ves.  Smith,  17  Ohio  226;  Davis  v,  Rankin^ 
387;  Wheeler  v,  Malins,  4  Madd.  171;  ^o  Tex.  279;  Snowden  v.  Tyler,  21 
Randall  v.  Mumford,  18  Ves.  427,  note  Neb.  199;  Murphv  v.  Fardell,  9  Wis. 
i;  Porter  v.  Cox,  5  Mad.  80;  Solomon  102;  Davis  v.  Christian,  15  Gratt.  (Va.> 
V,  Solomon,  13  Sim.  516;  Sharp  v.  11;  Arnold  t^.  Smith,  80  Ind.  422;  Britx 
Hullet,  2  S.  &  S.  496;  Deas  v.  Thome,  x).  Johnson,  65  Ind.  564;  Clarkson  v^ 
3  Johns.  (N.  Y.)  543;  Sedgwick  v.  Cleve-  Morgan,  6  B.  Mon.  (Ky.)  446. 
land,  7  Paige  (  N.  Y.)  287;  Garr  v,  To  be  bound  by  lis  pendens  the  pur- 
Gomez,  9  Wend.  (N.  Y.)  649;  Young  chase  must  be  from  a  party  to  the  suit. 
V.  Cardwell,  6  Lea  (Tenn.)  171;  Eyster  Hunt  v.  Haven,  52  N.  H.  162,  See  V,3> 
V.  Gaif,  91  U.  S.  521;  Doe  v,  Childress,  supra. 

21  Wall.  (U.  S.)  642;  Yeatman  v,  N.  An  attachment    is  issued  and  levied 

O.  Savings  Inst.,  95  U.  S.  764;  Jerome  upon  an  equitable  interest  of  the  debtor 

V.  McCarter,  94   u.  S.  734;  Cleveland  in  real  estate,  the  legal  title  to  which  ia 
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a  purchsiser pendente /ite  does  not  come  within  the  rule;  he  takes 
no  greater  interest  than  the  party  had  from  whom  he  made  his 
purchase.^ 

xm  Lzzvs  AB  Affected  bt  Lib  Pehdsvb.— The  effect  of  Us 

pendens  upon  the  various  kinds  of  liens,  where  proceedings  are 
had  for  their  enforcement,  is  to  carry  back  the  force  of  the  lis 
pendens  to  the  initial  point  of  time  when  these  liens  commence.* 
1.  Attorneys  Pee^ — Where  the  fees  of  an  attorney  are  fixed  by 
contract  and  are  involved  in  the  proceedings  by  proper  allegations 
in  the  pleadings,  there  is  no  doubt  of  the  lis  pendens  as  to  the  at> 
torney's  fees.* 

in  a  person  who  is  not  a  party  to  the  Houghtwout  v.  Murphy,  22   N.  J.  Eq. 

action,  there  is  no  lis  pendens  against  a  531;  Bassett  v,  Nosworthy,  2  Leading 

subsequentpurchaserfor  value  and  with-  Cas.  Eq.  i  and  notes, 

out  knowledge  from  the  holder  of  the  Where  a  bill  is  filed  a^nst  a  judg- 

l^gal  title.    Travis  v.  Topeka  Supply  ment  debtor  attacking  his  title  to  real 

Co.,  22  Pac.    Rep.    990    (Kan.    1889);  estate,  and  pending  the  bill,  the  same  is 

Baiiey  v.  McGregor,  46  Iowa  667.  sold  on  execution  issued  upon  the  juds- 

If  he  should  be  made  a  party  after  ment  at  law,  the  purchaser  at  such  sale 

the  purchase  the  lis  pendens  would  not  takes  pendente  lite  and  will  be  bound  by 

take  effect  by  relation,  so  as  to  charge  the  result  of  the  suit.     Salter  v,  Salter, 

the  purchaser  with  notice,  although  the  6  Bush  (Ky.)  626;  Carr  v.  Fearington 

property  may  have  been  specially  desig-  et  al,^  63  N.  Car.  563;  Freeman  v.  Hill, 

nated  in  the  bill.    Carr  v.  Callaghan,  3  i  Dev.  &  B.  Eq.  (N.  Car.)  389;  Polk  v. 

Litt.  (Ky.)  365;  Macey  v.  Fenwick,  9  Gallant,  2  Dev.  &  B.  Eq.  (N.  Car.)  39c. 

Dana  (Ky.)  198;  French  v.  The  Loyal  Where,  however,  the  judgment  itself 

Company,  5  Leigh  (Va.)  627.  is  not  a  lien  upon  real  estate,  but  the 

*'It  would  be  a  great  hardship,  and  statute  of  the  State  has  authorized  the 

public  policy  would  not  justify  a  re-  filing  of  a  bill  upon  it,  the  lien  of  com- 

quirement  that  a  purchaser  should  make  plainant's  debt  will  only  attach  from 

investigation  outside  of  the  parties  to  the  commencement  of  the  pendency  of 

the  record."    Bennett  on  Lis  Pendens,  the  bill.     Newdigate  v,  Lee,  9  Dana 

section  97.  (Ky.)  71. 

The    rule    that   the    doctrine  of  lis  A  suit  for  the  partition  of  lands  oper- 

pendens  does  not  apply  where  neither  ates  as  a  lis  pendens^  but  does  not  with- 

the  vendor  nor  the  purchaser  is  party  to  draw  the  lands  sought  to  be  partitioned 

the  action  is  not  changed  by  Rev.  Stat.,  from  the  reach  of  an  execution  at  law. 

§  2842.     Parsons  v,  Hoyt,  24  Iowa  154.  Hawes  v.  Orr,  10  Bush  (Ky.)  437. 

llajrTied  Women. — A   bona  fide  pur-  A  receiver  appointed  in  proceedings 

chaser  of  land  from  a  married  woman,  supplementary  to  execution  is  bound  by 

with  knowledge  that  it  was  acquired  by  a     judgment      afterwards      recovered 

her  from  her  husband,  and  that  a  suit  is  against  the  judgment  debtor  in  an  action 

pending  against  the  husband  as  surety  pending  at  the  time  of  the  receiver's- 

on  a  guardian's  bond,  is   sufficiently  at-  appointment.     Spencer  v,  Berdell,  45 

fected  with  notice  to  render  the  prop-  Hun  (N.  Y.)  179. 

erty  in  his  hands  liable  for  the  amount  8.   Peoria  etc.  R.  Co.  v.  Duggan,  109 

of  the  judgment  subsequently  recovered  111.  537;  Vaughn  v,  Vaughn,  12  Heisk. 

in    such  suit,  afler  the  exhaustion  of  (Tenn.)  475;  Creighton  i^.  Ingersoll,  20 

other    property    improperly     acquired  Barb.  (N.  Y.)  541;  Hunt  v.  McClana- 

from    her    husband,   remaining  in  the  han,  i  Heisk.  (Tenn.)  503. 

hands  of  the  wife.     Flynn   v.   Walsh  In  McCain  v,  Portis  et  al.^  42  Ark. 

(Md.  1886),  4  Cent.  Rep.  155.     Contra^  402,  it  is  said  that  the  purchaser  of  a 

Bailey  v.  McGregor,  46  Iowa  667.  fund  in  court  during  the  pendency   of 

1.  George  v.  Cooper,  15  W.  Va.  666;  the  suit,  purchases  with  notice  of  the 

Coe  V.  Manseau,  62  Wis.  81.  attorney's  lien  upon  the  fund  for  his  fee 

a.  Bennett  on  Lis  Pendens,  302;  Bush  for  services  rendered  in  reference  to  it, 

V.  Williams,  6 Bush  (Ky.)40s;  i  Story's  and  that  it  is  not  necessary  for  the  at- 

£q.  Jur.,  ^  64  c;  Story's  Eq.  1^1.,  ^  604  a;  torney  to  file  with  the  clerk  a  notice  of 

Flagg  V.  Mann,  2  Sumn.  (U.  S.)  487;  his    lien   on   the  judgment  to  protect 
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So  also  where  the  Hen  is  established  by  State  law.* 
Courts  of  chancery  have  also  the  inherent  power,  and  have 
often  exercised  it  in  accordance  with  the  equitable  jurisdiction  of 
that  court,  of  declaring  and  enforcing  an  equitable  lien  for  the 
services  of  solicitors.* 

Where  the  amount  of  attorney's  fees  rests  entirely  in  the  con- 
tract between  the  attorney  and  client,  he  must  recover  for  his 
services  in  the  ordinary  mode  by  some  appropriate  action  for  the 
purpose.* 

2.  Attachment. — ^The  lien  of  an  attachment  in  a  suit  at  law,  if 
not  technically  speaking  a  lis  pendens^  is  in  all  respects,  so  far  as 
affect  the  property  attached,  analogous  in  its  efficiency  upon  the 
property  involved.* 

3.  Vendor's  Lien. — Leg^l  proceedings  are  necessary  to  give  a  lien 
by  lis  pendens  to  a  vendor's  lien  for  unpaid  purchase  money  for 
real  estate.*^  This  is  so,  although  this  species  of  lien  is  not  a  crea- 
ture of  statute. 

himself  against  the  purchaser  of  the  In  Illinois^    Vermont^  New  Hamf" 

judgment.     Turwin  v.  Gibson,  3  Atk.  skire^    Pennsylvania^    Indiana^    Mis- 

720;    Skinner  v.   Sweet,   3   Mad.   245;  souri  and  other  States,  no  lien  exists 

Lann  v.  Church,  4  Mad.  J91;  Maule  except    by     contract.      Humphrey    v. 

Ex  parte  in  re  Dark,  5  Mad.  463.  Browning,  46  111.  477;  Forsythe  v.  Bev- 

Courts  will  not  allow  clients  to  de-  eridge,  52  III.  268. 

feat  the  prospective  lien  of  their  attor-  4.  See    Attachment,    vol.    i,  894; 

ney,  pending  the  suit,  by  releasing  the  Lien  of  Garnishment,  vol.  8,  1198; 

propert}'  from  such   lien.    Johnson  v.  Paxton   v,  Meyer,  67  Tex.   96;    Tut- 

Story,  I  Lea  (Tenn.)  114.  tie    v.    Turner,   28  Tex.     750;    North 

In   Georgia^  the  law  is  well  estab-  Bank    v.     Deckebach,    83     fcy.     154; 

lished  that    attorneys  have   a  lien  at  Stone    v,    Connelly,    i     Mete.    (Ky.) 

common  law  as  in  'England,  and  also  652.     Where    attachment    proceedings 

by    statute    upon   lands   recovered   by  are     brought     in    chancery,    the     bill 

suit  in  which  the  attorney's  services  becomes   lis    pendens  and    holds    the 

-were  employed.     Wilson  v.  Wright,  72  property    against    one    who    takes    as 

"Ga.  849;  McDonald  v,  Napier,  14  Ga.  grantee'  after  such  lis  pendens  and  be- 

89;  Smith  V.  Goode,  29  Ga.  185;  Will-  tore  the  levy  of  attachment     Vance  v. 

iams  «/ a/,  v.  Walker  «/ a/.,  31  Ga.  105;  Cooper,    2    Cold.   (Tenn.)   497;    Bur* 

Twiggs  et  al.  v.  Chambers,  56  Ga.  281;  rough  v.  Brooks,  3  Head   (Tenn.)  392; 

Moses  V,  Bafley  et  al,,  55  Ga.   283;  Sharp  v.  Hunter,  16  Ala.  765. 

Code    of    18^,    ^   1989;     McKelvey's  5.  Hackley  v,   Swigert,   5   B.   Mon. 

App.,  108  Pa.  St.  615;  Daly  v,  Mait-  (Ky.)  86;  Montgomery  et  al,  v,  Birge, 

land,  88  Pa.  St.  384;  Imler  v,  Imler,  94  31   Ark.  491 ;  Hale  v,  Warner  Admr. 

Pa.  St.  372;  Freeman  v.  Shreve,  86  Pa.  et  al.,  36  Ark.  217. 

St.  135.  It  is  keld  in  Smith  v,  Connor  et  al,, 

1.  Ferney  v,  Wilson,  16  Vroom  (N.  65  Ala.  371,  that  a  purchaser  of  land 
J.)  283;  Hopper  V.  Ludlam,  12  Vroom  pending  a  bill  to  enforce  a  vendor's 
(N.J.)  182;  Rowe  V,  Dawson,  i  Ves.  lien  thereon  is  chargeable  with  con- 
Sr.  33 z ;  Rodeck  v,  Gaudell,  De  G.  &  structive  notice  of  the  proceedings,  and 
Mac  &  G.  763;  Bower  v,  Hadden  Blue  that  it  is  not  necessary  that  he  should 
Stone   Co.,  3   Stew.   Eq.  (N.  J.)    171;  be  brought  in  as  a  party. 

Ely  V,  Cook,  28  N.  Y.  365.  It  is  said  in  Wagner  v.  Smith,  13  Lea 

2.  Bennett  on  Lis  Pendens  314;  Mc-  (Tenn.)  560,  that  equity  fastens  on  the 
Kelvey's  Appeal,  19  Rep.  (Pa.)  572;  land  by  the  lis  pendens  of  such  a  bill, 
Daly  V.  Maitland,  88  Pa.  St.  384;  Imler  and  that  no  creditor  can  intervene  in 
V.  Imler,  04  Pa.  St.  372;  Freeman  v.  that  proceeding  and  defeat  the  vendor*8 
Shreve,  86  Pa.  St.  135.  lien.      Mills  v.  Haines  et  al,,  ^  Head 

8.  La  Framboise  T>.  Grow,  56  111.  201,  (Tenn.)  332.  See  Bush  v,  Williams,  6 
848.  Bush  (Ky.)  405. 
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4.  Foreolonire  of  Mortgages. — In  like  manner  the  /is  pendens  of 
proceedings  by  bill  in  chancery  or  by  scire  facias  or  other  statu- 
tory remedy  for  the  foreclosure  of  mortgages,  the  lis  pendens  of 
the  cause  enables  the  court  to  give  efficiency  to  the  lien  at  the 
period  when  it  first  attached  prior  to  the  commencement  of  pro- 
ceedings.* 

6.  Croditor's  Bills. — A  creditor's  bill  filed  to  reach  equitable 
assets  constitutes  a  lien  upon  the  judgment  debtor's  property  in 
all  cases  where  it  can  be  reached  in  a  court  of  chancery,*  and 

A  instituted  a  proceeding  to  enforce  made  defendant,  and  answers,  but  files 

a  vendor's  lien  on  a  brewery  and  per-  no  cross  bill  seeking  affirmative  relief. 

:sonalty  connected   therewith,  and   the  Under  the  junior  mortgage  there  is  no 

property  was  placed  in  the  hands  of  a  lis  pendens  as  to   the  latter  mortgage, 

receiver.     Heldih^X^  as  to  the  property  Hart  etc.  v.  Hayden  etc.,  79  Ky.  346; 

to  which  the  lien  attached,  there  was  Hall  v,  Grogan,  78  Ky.  12.     See  also 

lis  pendens  which   protected   A   from  VI,  i,  supra, 

-subsequent      attachments;      otherwise,  By  ^^  39  and  194  of  the  Civil  Code 

however,   as    to  property   in    the    re-  of  Kentucky  it  is  provided  that  there 

>ceiver's  hands  acquired  by  A's  vendee  shall  be  no  lis  pendens  in  that  State 

after  the  transaction  creating  the  lien,  until  a  summons  is  issued  or  a  warning 

Northern  Bank  v.  Deckebach,  83  Ky.  order  is  made  by  the  court. 

154.     See    title   Vendor    and    Pur-  A  purchaser  at  a  sherifTs  sale  under  a 

•CHASER.  judgment  enforcing  a  lien  when  an  ac- 

1.  Newton  v. '  Marshall  et  al.^  62  Wis.  tion  is  pending  to  foreclose  a  mortgage 

•8;  Warner  v.  Trow,  36  Wis.  195;  Bell  on  the  premises  and  notice  of  lis  pen- 

V.  Hall,  4  Greene  (Iowa)  68;  Anderson  dens  is   filed,  is  estopped  to  deny  the 

V.  Love,  14  Pittsb.  Leg.  J.  (Pa.)  131;  genuineness  of  the  mortgage  where  a 

Sprague  v.  White,  73  Iowa  670;  Coles  decree  is  rendered  to  enforce  it  and  the 

V.  Allen,  64  Ala.  ql&.  lien  is  not  older  than  the  lis  pendens. 

The  case  of  Coe  Admr.  v.  Manseau,  Horn  v.  Jones,  28  Cal.  194.     See  Fore- 

'62  Wis.  81,  was  one  commenced  by  C  closure  of  Mortgages,  vol.  8,  185. 

to  foreclose  a  mortgage,  and  notice  of  2.  Mars   et  al.  v.  Wherry  et  al.^  3 

Us  pendens  was  filed  under  the  statute.  Tenn.  C5h.  80;    Bullet  v.  Stewart,  3  B. 

After  judgment  of  foreclosure,  but  be-  Mon.  (Ky.)   115;  Jackson  etc.  v.  An- 

fore  the  sale,  the  mortgagor  conveyed  drews,   7  Wend.   (N.   Y.)    152;   Miers 

to  F,  and  F  conveyed  to  C,  the  com-  et  al.  v.  Zanesville  etc.  Co.,   13  Ohio 

plainant.    The  last  conveyance  was  not  197;  Bank  of  Muskingum  v.  Carpen- 

recorded.     It  was  held  that   the  fore-  ter's  Admrs.,  7  Ohio  21;   Robertson  z;. 

closure  proceedings  were  not  construct-  Stewart  et  al.^   2  B.  Mon.    (Ky.)  321. 

ive  notice  of  C's  interest  to  one  who  Compare  Chase  v,  Searles,  45  N.  H. 

subsequently  commenced  an  action  to  511. 

foreclose   tax   certificates.    The  mort-  The    object     and    purpose    of    the 

gage  interest  of  C  had  merged  in  the  doctrine  of  lis  pendens^  and  the  statu- 

title  acquired  under  the  deed  from  F.  tory  notice  thereof  in  a  creditors'  suit. 

Where  a  senior  mortgagee  holds  un-  is  to  secure  and  hold  the  property  in 

der  a  mortgage  containing  a  power  of  litigation,  for  the  benefit  of  plaintiff  in 

sale  clause,  but  files  a  bill  to  foreclose,  that  suit  against   any   sale  or  encum- 

while  the  suit  was  pending  advertised  brance   thereof  by  defendant  pending 

and  sold  the  property  under  the  power  litigation;  and,  to  have  that  effect  and 

of  sale  clause,  held  that  a  cross  bill  by  be  just  to  all  parties,  the  petition  should 

a  junior  mortgagee  was  properly  filed,  be  definite  as  to  the  parties  to  the  ac- 

and  that  the  pendency  of  the  bill  to  fore-  tion,  the  property  to  be  charged  and  the 

close  was  notice  to  the  purchaser  so  as  nature  and  amount  of  the  claims  to  be 

to  subordinate  the  rights  he  acquired  by  secured.    Jacobs  v.  Smith,  89  Mo.  673; 

his    purchase     to    any    decree    which  Hallom  v.  Trum,  125  111.  247. 

might  be  made  in  the  suit.     Hurd  v.  The  lien  of  a  creditor's  bill  to  set 

Case,  32  111.  45.  aside  a  fraudulent  assignment  for  the 

A  bill  is  filed  to  foreclose  the  prior  benefit  of  creditors  attaches  to  a  fund 

mortgage,  and  a  junior  mortgagee  is  on  the  service  of  the  summons  on  the 
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it  is  not  necessary  to  enjoin  or  restrain  the  holder  of  such  prop- 
erty from  paying  it  to  the  cestui  que  trust  (he  being  also  a  party), 
for  the  court  will  make  all  proper  orders  for  the  protection  of  its. 
funds,  and  has  the  power  to  do  so  by  virtue  of  the  lis  pendens y 

The  lien  continues  until  the  bill  is  dismissed  even  though  the 
judgment  upon  which  it  is  founded  be  reversed.*  But  where  no 
answer  is  filed  to  a  creditor's  bill  nor  receiver  appointed  under  the 
bill  during  the  life-time  of  the  defendant  there  is  no  lien  or  lis 
pendens  created  against  equitable  assets  of  the  estate.* 

XIV,  Effect  of  Regibtbt  Laws. — While  it  is  sometimes  care- 
lessly said  that  lis  pendens  does  not  affect  the  recording  or  regis- 
try laws,  it  is  not  to  be  accepted  as  a  correct  statement  of  the  law 
in  the  sense  in  which  it  is  sometimes  understood.  After  a  record- 
able instrument  is  recorded,  it  is  true  that  the  judicial  department 
cannot  affect  the  application  or  force  of  the  registry  laws,  where 
the  legislative  department  have  declared  the  rights  of  parties 
under  such  laws.  But  the  rights  of  parties  arising  in  pending 
suits  where  lis  pendens  has  come  in  force,  are  frequently  modified 
and  determined  by  registry  or  recording  acts.*  The  recording 
acts  are  usually  intended  for  the  protection  of  bona  fide  purchas- 
ers and  creditors,  and  to  prevent  injustice  to  third  parties  by  en- 
abling them  to  know  by  the  record  the  ownerships  of  titles.* 

In  construing  these  acts  the  courts  have  held  that  mortgagees 
and  trustees  are  to  be  regarded  as  purchasers;  that  where  the 
first  grantee  or  mortgagee  purchased  with  notice,  one  purchasing 
from  him  without  notice  will  be  protected ;  but  that,  in  order 
that  this  protection  shall  be  available,  the  transaction  must  be  a 
real  one,  done  in  good  faith,  for  a  proper  consideration,  and  not 
designed  to  interfere  with  the  rights  of  others.  Some  courts 
have  held  that  a  mere  agreement  to  purchase,  even  though  posses- 
sion be  taken  and  payment  of  the  purchase  money  made,  will  not 
protect  the  purchaser,  while  by  other  courts  it  is  held  that  such  a 
purchaser  is  entitled  to  the  benefit  of  protection  against  unre- 
corded instruments.® 

assignee,  the  summons  being  sufBcient  in  lands  the  fee  of  which  was  subject  ta 

to   notify  the  assignee.     And  the  fact  the  judgment,  with  notice  of  an  equity 

that  he  has  drawn  a  check  against  the  to  have  the  life  estate  applied  to  answer 

fund  before  the  service  is  immaterial,  if  the  default  of  the  executor, 

he  could  have  stopped  payment.  Albert  1.  Tabb  v.  Williams,  4  Jones  Eq.  (N. 

V,  Back,  52  N.  Y.  Super.  Ct.  550.  Car.)  352. 

In  Webb  v.  Read,  3  B.  Mon.  (Ky.)  a.  Stoddard  v,  Myers,  8  Ohio  203. 

119,  a  creditor's  bill  was  held  to  be  a  lis  8.  Jones  v.  Smith,  Walk.  Ch.  (Mich.) 

pendens  against  funds  in  the  hands  of  115. 

the  third  party  who  was  made  party  to  *.  Bennett  on   Lis    Pendens,  338,  ^ 

the  suit.     Scott  v,   McMillen,  i   Litt.  295;  Wyatt  v,  Barwell,  16  Ves.  435. 

(Kv.)  302.  8.  Thornton  on  Registration  34. 

In  Jennings  v.  Bond,  2  Jones  &  Lat.  6.  Harrison  v.  Forth,  Prec.  Finch  51; 

720,  it  is  said  that  a  suit  by  judgment  Lowther    v,     Carleton,    2    Atk.    139; 

creditor  for  an  account  of  the  real  and  Brandlyn  v.  Ord,  i  Atk.  571;  Bennett 

personal  estate  of  his  debtor  and  pay-  v.  Walker,  West  130;  Mertins  v.  Joliffe, 

ment  of   his  debts,  is  a   sufficient  lis  i   Amb.   313;    Bumpus    v.    Platner,   i 

pendens  to  affect  an  incumbrancer  on  Johns.  Ch.    (N.    Y.)    213;    Curtis    v. 

the  life  estate  of  a  defaulting  executor  Lumn  Exr.,  6  Munf.  (Va.)  42;  Trull  v. 
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While  the  courts  have  no  power  over  the  record  of  recordable 
instruments,  they  have  over  instruments  which  have  not  been  re- 
corded. Before  the  filing  for  record,  a  bill  may  be  maintained  to 
enjoin  the  recording  of  the  instrument,  or  to  modify  or  annul  its. 
provisions,  and  such  a  bill  would  be  a  lis  pendens^  The  holder 
of  an  unrecorded  deed  at  the  time  a  suit  is  commenced  and  lis 
pendens  comes  in  force  must  be  placed  in  the  category  of  a  pen- 
dente lite  purchaser.  This  is  specially  true  where  the  recording 
laws  declare  that  the  instrument  shall  be  effective  as  against  pur- 
chasers and  creditors  from  and  after  the  filing  for  record  or  re- 
cording.  As  between  the  parties  to  the  instrument  it  is  valid 
without  reference  to  its  record ;  but  under  such  statutes  the  in- 
strument  does  not  become  effective  as  against  purchasers  and 
creditors  until  it  is  recorded.  So,  if  prior  to  such  record  a  suit  is- 
commenced  involving  the  property,  the  lis  pendens  would  take 
precedence  to  the  rights  of  a  grantee  under  an  unrecorded  deed 
or  mortgage,  and  such  grantee  or  mortgagee  could  have  no  better 
right  than  if  the  instrument  had  actually  been  made  after  the  /ir 

Bigelow,    i6    Mags.   406;  Bojnton  v.  but  upon  grounds  entirely  independent* 

Rees,  8  Pick.  (Mass.)  329;  Southall  v.  of  them. 

M^Keand,  i  Wash.  (Va.)  536;  Conn  v.        In  Wyatt  v,  Barwell,  19  Yes.  435,  the 

Bradish,    14    Mass.    296;  "Seaving    v,  court  held  that  Us  pendens  is  not  notice 

Brickerhoff,  c  Johns.  Ch.  (N.  Y.)  329;  for  the  purpose  of  postponing  fi,  reg* 

Moore   v.   Mayhow,    z    Ch.  Cas.  34;  istered  deed.     Wallace   v.  Marquis  of 

Tourvill  V,  Naish,  3  P.  Wms.  306;  Mut.  Donegal,  i  Drurjr  &  W.  487;  Houldilch. 

Assur.  Soc«  etc.  t;.Stone,  3  Leigh  ( Ya.)  v,  Wallace,  i  Drury  &  W.  498. 


318.  But   it  is  said  that  where  a  second 

1.  McCutchen  v.  Miller,  31  Miss.  65.  purchaser  had  actual  notice  of  the  first 

While  this  position  seems  to  be  full j  purchase  although  the  deed  were  not 

warranted  by  the  authorities,  it  would  recorded,  the    second    purchase    will 

be  hardly  consistent  with  well  estab-  be  postponed,     i  Story's   Eq.  Jur.  406;. 

Ushed    principles,   where  the  original  Murray  v,  Finster,  2  Johns.   Ch.  (N. 

mortgage  is  made  a  part  of  the  bill  by  Y.)  155.    Freeman  on  ^Judgments  (3rd 

being  attached  to  it  as  an  exhibit  or  ed.)  201.    Norton  v.  Birge,  35  Conn, 

otherwise  incorporated  into  the  bill  and  263;  King  v.  Bell,  28  Conn.  593;  Hoyt. 

made  a  part  of  it,  and  it  appears  to  have  t;.  Jones,  31  Wis.  397, 
been  regularly  executed  and  acknowl-        Mr.  Freeman,  in  his  valuable  work 

edged    in  conformity    with  law,    and  on   Judgments    (3rd    ed.),  at    ^    201, 

where  recording  is  not   made  a  pre-  says,  that  *'a  person   holding  title  to 

requisite  to  its  validity,  and  the  court  real  estate  by  virtue  of  an  unrecorded 

has  acquired    full  jurisdiction  of  the  conveyance,  is  bound  by  a  judgment 

suit,  to  hold  that  a  purchaser  would  not  against  his  grantor.*'     McCutchen   v. 

be  bound  to  take  constructive  notice  of  Miller,  31  Miss.  85. 
the  rights  of  the  mortgagee.    Probably        In    a    Virginia    case,    Shufeldt   v, 

a  copy  would  not  suffice,  because  the  Jenkins,  22    Fed.  Rep.  371,  the  court 

record  of  a  copy  would  not  be  notice;  say:   "It  is  clear   that  deeds,  whether 

but  it  is  difficult  to  perceive  why  the  bona  fide  or  not,  may  be  assailed  before 

original  mortgage  brought  to  the  atten-  they  are  recorded.    Being  null  and  void 

tion  of  a  party  to  the  suit  by  the  proper  as  to  creditors,  if  the  creditors  institute 

allegation  in  the  pending  bill,  ought  not  suit  before  registration  and  the  suit  is 

to  be  held  equivalent  as  to  him  to  the  continued  to  a  successful  issue  the  suit 

record  of  it  in  the  recorder's  office,  and  takes  precedence  of  registration,  even 

thus  charge  an  intermeddler  with  the  though  the  deed  be  not  fraudulent,  and 

results  of  the  suit.    This  view  would  so  far  as  the  deed  is  in  conflict  with  the> 

not  proceed  upon  the  ground  that  the  prayers  of  the  bill  it  is  null  and  void» 

lis  pendens  a£(ected  the  recording  law,  A  deed  may  be  free  from  fault  on  the- 
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pendens  had  come  in  force ,  for  the  recording,  as  in  favor  of  such 
persons,  is  one  of  the  essentials  to  its  validity.^  This  is  not  an 
'exception  to  the  rule  of  lis  pendens^  but  an  application  of  the  rule 
itself. 

part  of  the  grantor,  or,  if  fraudulent  as  111.  513,  Justice  Dickey,  in  an  elabo- 

to  him,  may  be  free  from  fault  as  to  the  rate  dissenting  opinion,  says:  **I  deny 

grantee,  and  still  being  void  as  to  cred-  that  the  law  enables  him  (as  the  holder 

itors  until  recorded,  if  assailed  by  a  suit  of  a  deed  from  Miss  Newcomb,  made 

commenced  before  that  event,  though  it  before    lis   pendens    began,     but    un- 

may  stand  for  all  other  purposes,  it  is  recorded   at  that   time,  and   of  which 

null  and  void  as  to  the  purposes  of  that  complainant  had  no  notice)  to  avoid  or 

suit,  if  the  suit  be  sustained  by  the  court  defeat  the  legal  effect  of  the  its  pendens 

in  which  it  is  brought.     It  Was  on  this  by  recording  such  deed  pendente  lite^ 

theory  that  the  suit  in  this  case  was  and  before  the  final  decree  is  made." 

•brought.     It  was  originallv  founded  on  .    •    .     "I   hold   that  rights  and  equi- 

the  theory  of  setting  aside  a  deed  to  ties  of  all  in  the  very  same  property, 

hinder,  delay  and  defraud  creditors.  An  and  derived  from  a  party  defendant  m 

allegation  to  that  effect  was  indeed  pre-  the  suit,  must  ultimately  rest  upon  the 

sented  marginally  in  the  bill  as  an  af\er  basis  of  the  strength  of  their  respective 

thought;   but  the  bill  went  primarily  rights  and  equities  when  the //j/<fxr</^ffj 

upon  the  theory  that  the  deed  operated  began."     .    .     .    "This    precise    ques- 

•as  a  fraud  upon  the  complainants,  and,  tion  came  in  judgment  and   was   ez- 

if  assailed  by  suit  before  its  registration,  pressly  decided  in  Norton  v,  Birge,  35 

might  be  set  aside  as  null  and  void."  Conn.  250.    ...     In  that  case  a  con- 

1.  Kindberg  v.  Freeman,  39  Hun  (N.  veyance'  was  delivered  before  the  suit 
Y.),  ^66.  In  the  case  of  Hoyt  v.  Jones,  began,  but  not  put  on  record  until  after 
31  Wis.  389,  the  court  say:  "Under  the  the  suit  was  instituted.  It  was  there 
registry  law  and  so  far  as  it  may  be  nee-  held  that  the  grantee  stood  in  relation 
<es8ary  to  protect  the  titles  of  subsequent  to  the  pending  suit  just  as  he  would 
purchasers  in  good  faith  who  are  within  have  stood  if  the  conveyance  had  been 
it,  it  is  sufficient  if  the  court  has  ap-  taken  during  the  pendency  of  the  suit.** 
parent  jurisdiction  to  operate  upon  Xhe  .  .  .  "The  decision  rests  upon  the 
title.  It  is  by  the  title  as  it  appears  on  idea  that  the  rights  and  interests  in 
record  that  purchasers  and  suitors,  question  w^ere  in  fact  acquired  from  a 
having  no  different  knowledge  or  infor-  party  to  the  suit  after  the  institution  oi 
mation,  are  governed;  and  it  is  no  more  the  suit,  although  the  deed  was  deliv- 
necessary,  for  the  purpose  of  the  title  so  ered  before  suit  began,  and  this  be- 
shown  by  the  record,  that  the  court  cause  the  deed,  though  delivered,  not 
should  lay  its  hand  upon  the  actual  being  recorded,  was  void  as  against 
title,  in  order  that  a  subsequent  pur-  complainant  and  therefore  as  against 
-chaser  and  the  judgment  may  be  pro-  him  passed  no  interest  until  it  was*  filed 
tected,  than  it  is  that  the  grantor  in  the  for  record,  and  no  interest  as  against 
•common  case  should  have  actual  seisin  the  complainant  was  acquired  until  the 
and  title  of  the  land  to  protect  the  pur-  time  of  such  filing  for  record  and  there- 
•chasers  under  his  conveyance.  The  fore  in  so  far  as  concerns  the  complain- 
fact  is,  the  grantor  has  no  title,  and  yet  ant,  these  rights  and  interests  were  ac- 
hy default  of  the  true  owner  to  record  quired  by  the  defendant  after  the  insti- 
his  deed,  the  registry  law  operates  to  tution  of  the  suit;  and  by  the  terms 
give  the  grantee  a  good  title.  So  it  and  true  meaning  of  the  rule,  lis 
rnay  be,  technically,  with  respect  to  the  pendens  does  not  apply  to  the  rights 
jurisdiction  of  the  court,  and  yet  its  and  interests  thus  acquired." 
judgment  operates,  or  may  operate  In  the  recent  case  of  Smith  v.  Hods- 
under  the  registry  law,  to  secure  a  valid  don,  78  Me.  180,  Hodsdon  had  con- 
title  to  the  purchaser,  who  afterwards  veyed  to  Smith  a  parcel  of  real  estate, 
buys  on  the  faith  of  it,  the  true  owner  the  deed  to  which  was  not  recorded, 
keeping  all  evidence  and  knowledge  of  A  third  person  who  had  previously 
his  paramount  right  still  covered  up  levied  an  execution  upon  the  same  real 
and  concealed."  To  the  same  effect  is  estate,  without  notice  of  the  unrecorded 
the  case  of  Norton  v,  Birge,  35  Conn*  deed,  brought  an  action  against  Hods- 
^50.  don  for  the  possession  of  the  real  estate. 

In  the  case  of  Grant  v.  Bennett,  96  After  that  action  was  entered  in  court, 
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A  well  known  writer*  referring  to  a  case  in  Connecticut  classes, 
it  as  an  exception  to  the  rule  and  says,  "Z/j  pendens  applies  only 
to  the  rights  and  interests  acquired  by  a  party  thereto  after  the 
institution  of  the  suit."  It  will  be  plainly  seen  that  the  rights  o£ 
purchasers  and  creditors  are  not  acquired  until  the  instruments 
evidencing  them  are  recorded ;  and,  hence,  that  the  case  of  unre- 
corded instruments,  recorded  after  the  suit  is  commenced,  fall 
directly  within  the  rule  itself  and  does  not  constitute  an  exception,, 
as  is  supposed.^ 

XV.  Otheb  Oehe&al  Pbinciples  of  Lis  PEKDEKa— There  are 
other  general  principles  of  lis  pendens  which  have  not  been  enu- 
merated  heretofore  in  this  article. 

1.  PresnmptionB. — The  rule  is  often  attended  with  hardship,  and 
is  not  therefore  a  favorite  with  the  courts.  In  order  to  help  it 
out  the  courts  will  not  indulge  in  presumptions  of  the  existence 
of  essential  facts.  They  will  not  presume  that  fhe  bill  was  filed 
prior  to  the  service  of  the  writ,  nor  presume  service,  nor  any 
other  fact  material  to  make  out  a  lis  pendens,^     But  it  will  pre- 

Smith  recorded  his  deed.  It  was  held  that  the  complainant  in  the  bill  did  not 
that  Smith  could  be  regarded  in  no  occupy  the  position  of  a  purchaser  or 
other  light  than  as  a  purchaser /6»</6»/6  encumbrancer  of  the  property  'within* 
lit€.  In  that  case  the  court  say:  ^*It  is  the  meaning  of  the  recording  act.  and 
urged  that  this  plaintiff  holds  his  title  the  mortgage  executed  before  the  filing 
unaffected  by  that  judgment,  by  deed  of  lis  pendens  and  recorded  afterward 
from  Susan  J.  Hodsdon,  who  had  the  was  given  precedence.  Under  this  re- 
record  title.  To  this  it  may  be  an-  cording  act  subsequent  purchasers  will 
swered:  (i)  This  plaintiff's  deed,  al-  not  take  precedence  until  he  has  paid, 
though  given  before,  was  not  recorded  the  purchase  price.  Shotwell  v.  Har- 
till  after  the  commencement  of  the  real  rison,  22  Mich.  4x0.  They  hold  that 
action  in  which  this  defendant  claimed  the  mere  institution  of  suit  cannot  make 
title  to  the  land;  and  by  R.  S.,  ch.  73,  a  bona  fide  purchaser.  See  also  Boll- 
§  8,  no  conveyance  .  .  .  is  effectual  ing  z;.  Carter,  9  Ala.  921. 
against  any  person,  except  the  grantor,  1.  Freeman  on  Judgments  (3rd  ed.),. 
his  heirs    and    devisees,   and    persons  ^  201. 

having  actual  notice  thereof,  unless  the  2.   Norton  v,  Birge,  35  Conn.  263. 

deed  is  recorded.     As  therein  provided,  8.   Bennett     on     Lis    Pendens   347;. 

Eliz  beth    Hodsdon    was    not    one   of  Freeman  on  Judgments  (^rd  ed.),  ^  201. 

those    embraced   within  the  exception  4.   Leitch  v.  Wells,  40  N.  Y.    609; 

named  in  the  foregoing  statutory  pro-  Roberts  v,  Jackson,  i   Wend.  (N.  Y.) 

vision."     .    .     .    "Here    both     parties  478;   Sorrel  v.  Carpenter,  2  P.   Wms. 

claimed  title  through  different  channels  402;  3  Sugden  on  Vendors,  460. 

from  a  common  source.  This  deed,  then,  And  so,  where  a  bill  was  filed  bj' C 

unrecorded,  could  not  be  effectual  against  against  A,  February  13th,  181 8,  to  avoid 

the  plaintiff  in  that  suit — the  defendant  a  deed  to  him  from  a  grantor,  through 

in  this.      It  was  recorded  during  the  which  alone  A  claimed  title,  but  it  did 

pendency  of  proceedings  in  which  the  not    appear    when   the    subpoena    was 

plaintiff  therein  established  her  title  to  served,  judgment  was  rendered  against 

these      premises.      Hence      (2)      this  A  on  the  17th  day  of  February,  1818; 

plaintiff  can  be  regarded  in  no  other  a  deed  was  made  to  B  on  the  i6th  day 

light  than  as  a  purchaser /e»</«ff/^ ///«."  of   May,  1818,  in  pursuance  of  a  sale 

The  only  case  standing  in  conflict  with  made  on  execution,  the  decree  in  the 

these  authorities  is  the  case  of  Grant  v,  chancery  suit  being  entered  on   June 

Bennett,  96  111.  513,  in  which  Justice  i6th,  1818,  and  it  was  held  that  B  was 

Dickey      rendered      the      dissenting  not  a  pendente  lite  purchaser,  and  that 

opinion  above  referred  to.  he  took  a  valid  title  by  the  sherifTs  deed. 

The  case  of  Hammond  v.  Paxton,  58  Roberts  v.  Jackson,  i   Wend.   (N.  Y.> 

Mich.  393,  is  decided  upon  the  ground  478;  Sanders  v,  McDonald,  63  Md.  509. 
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^ume  that  purchasers  purchased  with  full  knowledge  of  the  rights 
of  the  parties  in  the  pending  suit.^ 

2.  Borden  of  Prooi — It  rests  with  one  who  relies  on  the  existence 
of  lis  pendens  at  a  certain  time  to  show  it.* 

3.  Costs. — There  being  no  fraud  in  the  transaction  and  a  pur- 
'i^'s&tx  pendente  lite  having  no  actual  knowledge  of  the  suit,  there 
is  equity  in  not  carrying  the  doctrine  of  constructive  notice  so  as 
to  charge  such  purchaser  with  costs.'  He  may  be  subject  to  the 
costs  of  the  proceedings  from  the  beginning  of  the  suit.*  If  the 
purchaser  file  a  supplemental  bill,  he  comes  in  pro  bono  et  malo 
And  is  liable  to  all  costs  from  the  beginning  of  the  suit.* 

In  a  case  where  the  costs  are  assessable  against  the  property 
bought  pendente  lite^  a  purchaser  of  such  property  takes  subject 
to  ail  the  costs  which  may  be  made  in  the  case,  including  those 
occasioned  by  an  appeal  prosecuted  by  the  defendant  subsequent 
to  his  conveyance.® 

4.  Lis  Pendens  as  a  Lien. — Lis  pendens  is  sometimes  spoken  of 
as  a  lien.  Strictly  speaking,  it  is  not  a  lien,  but  simply  the  power 
of  the  court  taking  effect  upon  the  subject  matter  of  the  suit,  so 
as  to  hold  it  within  the  grasp  of  the  court,  for  the  purpose  of  the 
execution  of  the  final  judgment  or  decree.'' 

6.  Lis  Pendens  in  Federal  Courts. — ^The  federal  courts  have  the 
power  under  the  provisions  of  the  constitution  of  the  United 
States,  and  the  laws  passed  in  pursuance  thereof  to  r^^ulate  and 
prescribe  rules  for  the  proceedings  in  these  courts.  The  federal 
-courts  are,  therefore,  not  bound  by  the  lis  pendens  statutes  of  the 
various  States,  nor  by  the  rules  on  that  subject  adopted  by  the 
State  courts.  It  is  a  subject,  however,  over  which  the  courts  for 
themselves  ought  to  exercise  the  power  which  they  have  in  the 
settlement  of  these  rules,  as  its  enforcement  is  essential  to  the 
very  existence  of  the  courts.®  The  supreme  court  of  the  United 
States,  however,  in  a  series  of  decisions  has  adopted  the  leading 
features  of  the  law  of  lis  pendens^ 

1.  Woodfolk    V.    Blount,  3    Tenn.    (U.  S.)  40;  U.  S.  Bank  v.  HaUted,  10 
152;  Sorrel  v.  Carpenter,  2   F.  Wms.    Wheat.  (U.  S.)  61;  Majors  t;.  Coweil, 


482;  Worsley  x;._  Scarborough,  3  Atk.    51    Cal.  482;    Wilson    v,    Hefflin,    81 

In 
252. 
S.  Murray  t;.  Ballou,  I  Johns.  Ch.  (N.    Bank  v,  Seton,  z  Pet  (U.  S.)  152,  the 


392;  Walker  v,  Smallwood,  Arab.  677.    Ind.  35. 

8.   Sid  bury  v.   Worl,  65    Tex.    252.        9.   in  the  case  of  the  Alexandria  etc. 


Y.)  566.  In  this  case  each  party  was  ad-  doctrine  that  a  pendente  lite  pur- 
judged  to  pay  their  own  costs;  followed  chaser  is  bound  by  the  judgment  or  de- 
in  Cunningham  v,  Freeborn,  11  Wend,  cree  which  may  be  entered  in  the  cause, 
(N.  Y.)  240.  was     fully     sustained.    In    Miller   v, 

4.  Harrington  v,  Slade,  22  Barb.  (N.  Sherry,  2  Wall.  (U.  S.)  237,  it  was  held 
Y.)  166.  that  a  bill  in  chancery  which  does  not 

5.  Anon,  (z  Atk.),  571  Id.  8a.  describe   the   property  with  sufficient 

6.  McPherson  v,  Housel,  2  Beas.  Ch.  definiteness  to  identify  it,  would  not  be 
<N.  J.)  299.  constructive  notice  of  the  lis  pendens, 

7.  Dixon  V.  Dixon,  81  N.  Car.  329;  and  that  lis  pendens  does  not  com- 
Blum  V,  Ellis,  73  N.  Car.  293;  Withers  mence  until  service  upon  the  defendant 
V.  Stenson,  79  N.  Car.  ^41.  after  the  bill  is  filed.    In  the  case  of  The 

8.  Wayman  v.  Southard,  10  Wheat.  Lee  Co.    v,  Rogers,  7  Wall.    (U.  S.) 
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Where  leave  is  taken  in  a  case  pending  in  a  federal  court  to  in- 
stitute  proceedings  in  a  State  court  the  lis  pendens  of  the  case  in 
the  federal  court  is  carried  to  the  action  so  commenced  in  the 
State  court.* 

XVI  Lib  Pshbxhb  ab  a  IkBrarci  to  AcnoHa— See  Former 
Suit  Pending,  8  Am.  &  Eng.  Encyc.  of  Law  549. 

LIST. — A  roll;  a  catalogue.* 

181,  it  wa8  held  that  the  rule  lis  pendens  Co.,  130  U.  S.  665,  the  rule  was  further 

did  not  apply,  because  of  the  discontin-  applied  by  J[ustice  Harlan,  in  holding 

uances  which  had  occurred  in  the  cause,  that  an  injunction  was  a  lis  pendens. 

In   the  case  of  The    Warren    Co.   v.  It  will  thus  be  seen  that  the  decisions 

Marcey,  97  U.  S.  96,  decided  in  1877,  ^^  ^^  Supreme  Court  of  the  United 

Justice     Bradley,     delivering     the  States  are  in  accord  with  the  general 

opinion  of  the  court,  went  into  a  very  doctrines  promulgated  by  other  courts, 

learned  and  elaborate  discussion  upon  upon  the  various  branches  of  the  law  of 

the    whole    subject  of  the  law  of  lis  lis  pendens, 

pendens.    That  was  a  case  brought  by  1.  Loomis    v,    Davenport,  17   Fed. 

Marcey  against   the    county    and   its  Rep.  301. 

officers,  to  enjoin  the  issuance  or  de-  2.  In  a  suit  for  money  paid  out  by 
livery  of  railroad  aid  bonds,  and   the  one   owner  to  redeem    mnd    sold   for 
principal    question    in    the    case   was  taxes,  and  calling  on  the  other  owners 
whether  the  law  of  lis  pendens  applies  for  contribution,  it  was  held  that  the 
to  such    bonds    or   negotiable    paper,  action  would  not  lie,  as  there  was  no 
The  learned  justice,  speaking  for  the  evidence  that  the  sheriff  had  delivered 
court,  refers  to  the  leading  case  of  Mur-  to  the  deputy  secretary  a  copy  of  his 
ray  v.  Ballou,  i  Johns.  Ch.  (N.  Y.)  566,  '4ist  of  taxes"  as  required  by  the  act  of 
and  concurs  with   the    conclusions   of  July  4th,  1829  (z  N.  H,  Laws  365),  and 
Chancellor  Kent,  in  respect  to  the  theretore  the  land  was  not  lawfully  ad- 
doctrine  oi  lis  pendens^aB  elaborated  in  vertised  and  sold,  the  court,  Parker, 
that  and   other  cases  decided  by  that  C.  J.,  saying:  **It  is  further  objected, 
learned  chancellor.    He  also  discussed  that  there  is  no  evidence  that  the  sheriff 
•other  leading  cases  in  various  States  of  left  with  the  deputy  secretary  a  copy  of 
the  union,  and  reaches  the  conclusion,  his  Ust  of  taxes.    The  answer  to  this 
in  accord  with  all  the  authorities,  that  objection,  that  as  the  tax  was  against  a 
the  rule  lis  pendens  does  not  apply  to  single    place,  and    not    against  divers 
negotiable    paper,    and    affirming    the  places  and  persons,  he  had  no  list,  and 
doctrines  of  the  law  of  lis  pendens  gen-  was  therefore  not  bound  to  have  any 
•erally Upon  other  questions.    This  case  copy,  appears  to  us  to  be  insufficient, 
of  Warren  County  v,  Marcey,  97  U.  S.  The    signification    thus    given   to  the 
96,  may  be  regarded  as  a  leading  case  term,  Hist  of  taxes,'  is  quite  too  confined, 
upon  this  branch  of   the  law  in  this  The  statute  of  1831  provided  that  the 
country.  sheriff  *8hall  have  the  same  power  and 
Again,  the  binding  force  of  lis  pen-  authority,   with    respect    to  the  taxes 
dens  upon  a  purchase,  pending  the  suit,  committed  to  him  to  collect,  which  col- 
was  declared  in  1883,  in  Whiteside  v,  lectors  of  towns  have  or  may  have  from 
Hazelton,  no  U.  S.  296.    In  the  case  time  to  time  by  law  with  respect  to  the 
Scotland  Co.  v.  Hill,  112   U.  S.  507,  taxes  of  nonresidents;  and  he  shall  ob- 
J  u  STXCE  W  A I TB,  delivering  the  opinion  serve  the  same  d  irections  as  collectors  of 
of  the  court,  declared  the  doctrine  as  towns  are,  or  may  from  time  to  time  be, 
sustained  by  the  authorities  generally,  bound  by  law  to  observe  in  collecting 
that  actual  notice  to    a   purchaser  of_  taxes  of  nonresidents,' etc.    Ifthestat- 
county  bonds,  before  the  purchase,  of  ute  of  July  Ath,  1829,  providing  for  the 
their  jfnvalidity,  or  an  injunction  against  collection  or  taxes  on  the  unimproved 
their  issuance  or  delivery,  would  have  lands  of  nonresidents,  required  every 
theeffect  of  a/fj/«ff^«i»j  upon  thepur-  collector   of  taxes   on  or  before    tlie 
chase,  although  in  that  particular  case  eighth  day  of  the  next  session  of  the 
the  property  involved  was  negotiable  general  court,  in  June,  after  the  assess* 

?aper.    Finally,  in  the  case  of  Union  ment  of  such  taxes,  to  deliver  to  the 

'rust  Co.  V.  Siouthem  Inland  Nav.  etc.  deputy  secretary  a  copy  of  his  list  of 
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all  such  taxes,  made  out  and  signed  bj  make  allowances  to  'commissioners  of 
the  selectmen,  etc.  And  the  depu^  taxable  property*  of  not  more  than 
secretary  was  to  retain  it  in  his  hands  eight  cents  for  each  list;  and  hy  the 
for  a  certain  period  and  receive  such  revised  statutes,  adopted  in  1852,  the 
taxes  as  should  be  paid.  This  was  for  the  same  pay  was  allowed  for  *each  list  of 
convenience  of  the  owners,  who  might  taxable  estate*  They  also  pre^ribed  a 
reside  at  a  distance  from  their  lands;  new  form  of  assessment,  of  thirty-five 
and  although  the  term  4ist'  ordinarily  Items,  and  interchangeably  speak  of  it 
signifies  a  roll  or  catalogue,  yet  a  roll  as  a  4ist  of  taxable  property,*  or  'taxable  ^ 
does  not  always  contain  a  number  of  estate;*  and  ^  14,  art.  6,  ch.  83,  required  * 
names,  or  several  particulars.  There  the  person  giving  the  list  to  enumerate, 
can  be  no  doubt  that  collectors  were  as  as  a  part  of  it,  the  estate  owned  by  him, 
much  bound  to  return  a  copy  of  the  and  taxed  in  any  other  State.  The 
nonresident  taxes,  where  there  was  only  General  Statutes,  adopted  in  1873,  P''^* 
one  tract  of  land  taxed  as  nonresident,  vide  still  another  form,  and  which  is  the 
as  where  there  were  fifty.  There  was  one  now  in  force,  and  which  fur- 
a  list  of  taxes  in  the  first  case  within  nishes  to  the  State,  when  returned  by 
the  meaning  of  the  statute,  as  much  as  the  assessor,  much  valuable  informa- 
in  the  last,  and  so  in  the  present  case,  tion,  aside  from  taxation.  By  it  the 
Although  the  warrant  of  the  treasurer  number  of  voters;  the  number  of  chil- 
con tains  a  tax  against  one  place  only,  dren  between  six  and  twenty  years  of 
his  warrant  was  a  list  of  taxes;  and  as  age,  and  many  other  facts  necessary  to 
he  was  by  the  statute  of  1831  required  the  existence  of  the  State,  and  the 
to  observe  the  same  directions  tliat  col-  proper  conduct  of  its  affairs  are  ascer- 
lectors  of  taxes  were  required  to  ob-  tained;  and  this  list  is  repeatedly  spoken 
serve,  a  copy  of  it  should  have  been  de-  of  in  the  statute  now  in  force,  as  it  was 
posited  with  the  deputy  secretary,  in  in  the  previous  ones,  as  the  'list  of  taxa- 
order  that  those  interested  might  have  ble  proper^.'  The  expression,  read  in 
had  an  opportunity  to  pay  their  taxes  the  light  of  all  the  previous  l^islation, 
there.  Until  this  was  done  the  sheriff  leads  to  the  conclusion  that  the  al low- 
could  not  legally  advertise  and  sell;  ance  to  the  assessor  does  not  depend 
nor  until  this  was  done  could  any  one  upon  the  property  returned,  but  upon 
owner  lawfully  pay  the  whole  tax  and  the  taking  of  the  list;  and  that  the 
call  upon  others  for  a  contribution.  As  entry  of  the  name  of  Peter  Moseby  and 
this  objection  will  probably  dispose  of  his  six  children  as  prescribed  in  the  act 
this  case,  we  have  not  found  it  expedi-  and  form,  supra^  in  which  he  is  nien- 
ent  to  proceed  to  the  consideration  of  tioned,  and  which  relates  to  ^taxable 
other  points  raised  in  the  case."  Homer  property*  constituted  his  'list  of  taxa- 
V.  Alley,  14  N  H.  85,  99.  ble  property,*  within  the  meaning  of  the 
In  construing  the  statute  (Ky.  Gen.  law.  Again,  if  this  be  not  so,  and  the 
Stat.,  ch.  92,  art.  5,  ^  8)  allowing  pay-  pay  is  to  depend  upon  property  being 
ment  to  the  assessor  for  each  and  every  returned  which  will  add  to  the  State's- 
list  taken  by  him,  and  providing  that  revenue,  then,  in  case  an  assessor  under 
'^the  amount  allowed  shall  not  exceed  the  provision  of  the  Revised  Statutes, 
fifteen  cents  for  each  person's  list  of  providing  that  a  person  should  list  his 
taxable  property,*'  the  court.  Holt,  J.,  property  situated  in,  and  taxed  by,  an- 
said:  "By  the  act  of  January  4th,  1840,  other  State,  had  taken  the  list  of  one 
entitled  'An  act  to  chanee  the  form  of  who  had  no  other  propertj',  yet  he 
the  commissioners*  books  of  taxable  would  not  have  been  entitled  to  any 
property i  and  to  regulate  the  duties  of  pay  for  it,  because  it  was  not  subject  to  • 
the  commissioners  of  tax  and  other  taxation  in  this  State,  and  no  benefit  by 
officers  in  relation  to  the  same,*  a  new  way  of  taxes  would  have  been  obtained . 
form,  containing  twenty -nine  items,  save  the  poll  tax  on  the  tithable.  It 
was  provided;  and  it,  by  wav  of-  illus-  would  seem  from  this  that  it  is  not  the- 
tration,  g^ves  the  names  of  supposed  ^  items  embraced  in  the  list,  but  the 
persons  and  their  lists,  and  the  last  one  '  taking  of  it,  which  gives  the  right  to* 
named  is  'Peter  Moseby,'  whose  list  is  an  compensation,  and  that  it  is  baaed  upon . 
entire  blank,  save  the  statement  that  he  the  lists  and  not  the  items  In  them, 
is  a  white  male,  over  twenty-one  years  Technically  speaking  it  requires  more 
of  age,  and  has  six  children  between  than  one  item  to  make  a  list,  and  yet  it 
seven  and  seventeen  years  of  age.  By  will  hardly  be  claimed' that  an  assessor 
an  act  approved  March  3rd,  1842,  it  was  is  not  entitled  to  pay  for  taking  one 
provided  that  the  county  courts  should  which  contains  no  property,  save  one 
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tract  of  land  worth  thousands  of  dol-  where,  as  here,  the  service  is  hy  the 

lars;  and  jet,  in  a   strict    sense,  this  post,  he  must  prove  that  he  dulj  posted 

would  not  be  *a  list  of  taxable  prop-  the  notice  as  required  hy  section  loo, 

erty."*    Harrison  v.  Com.,  83  Kv.  162.  that  is,  that  he  sent  a  notice  ^directed 

List  of  Yoten. — On  an  appeal  from  to  the  person  to  whom  the  same  shall 

the  revising  barrister  for  the  eastern  be  sent,  at  his  place  of  abode  as  de- 

di vision  of  Devon,  it  appeared  that  ob-  scribed   in    ike  said   list   of  voters,^ 

jection  had  been  made  to  the  name  of  Now,    the    list    there  means  the    list 

one  R  N,  being  retained  00  the  list  of  which  the  overseers  ought  to  publish, 

voters.    In  the  copy  of  the  part  of  the  vi2,  the  copy  of  the  register  transmitted 

register  for  the  eastern  division  of  said  to  them  bv  the  clerk  of  the  peace.    If, 

county  relating  to  the  parish  of  B,  sent  instead  of  publishing  the  copy  as  they 

by  the  clerk  of  the  peace  to  the  over-  receive  it, the  overseers  take  upon  them- 

seers,  the  name  of  the  voter  appeared  as  selves  to  alter  it,  a  person  acting  upon 

follows:    "R.  N.  Boddacleave  in  this  it  does  so  at  his  peril.    I  can  very  well 

garish;   house  and  land  as  occupier;  understand  the  revising  barrister  look- 

loddacleave."   The  overseers,  knowing  ing  at  the  abstract  justice  of  the  case, 

that  R  N  had  ceased  to  occupy  or  reside  seeing  that  the  address  as  altered  was 

at  the  farm  called  Boddacleave,  and  the  true  address  of  the  voter;  and  so 

was  now  occupying  and  residing  at  a  far  as  the  merits  go,  I  should  feel  very 

farm  called  Bowdon,  in  the  same  par-  much    disposed    to  support  his  view, 

ish,  before  publishing  the  list,  erased  But  the  words  of  the  act  are  express, 

the  words  "Boddacleave*'  in  the  second  The  service  was  not  such  as  the  law 

and    fourth  columns  and  inserted  the  requires,  and  therefore  the  voter  ought 

word    "Bowden"    in    each,  and    they  not  to  have  been  called  upon  to  prove 

signed  and  published  the  list  so  altered .  his  qualification.    The  decision  of  the 

In  the  list  published  by  the  overseers  revising  barrister  must  be    reversed." 

the  name  appeared  as  follows:  "R  N;  Noseworthy  v.  Buckland-in-the-Moor, 

Bowdon  in  Uiis  parish;  house  and  land  L.  R.,  9  C.  P.  233. 
as  occupier;   Bowdon.*'    The  original        Snbscrlptlon  Liat. — It  has  been  held 

co'^y  of  the  register  sent  to  the  over-  In  a  Pennsylvania  case  that  the  sub- 

seers  was  printed,  and  the  alteration  scription  list  of  a  newspaper  is  not  the 

was  in  writing,  Boddacleave  in  the  sec-  subiect  of  a  separate  property,  but  an 

ond  and  fourth  columns  being  struck  accident  of  the    establishment,  which 

through  with  the  pen.    The  objector  passes  with  a  sale  of  the  materials.    I~ 

duly  sent  by  post  to  the  voter  a  notice  this  action  which  was  brought,  in  as' 

of  objection,  as  is  provided  by  the  stat-  sumpsit^  by  the  administrator  of  one 

ute  6  Vict.,ch.  18,4  100,  which  requires  M  against  S;  M,  in  his  lifetime,  was 

the  notice,  if  sent  by  post,  to  be  "di-  the  editor  of  the  Alleghany  Democrat, 

rected  to  the  person  to  whom  the  same  The  materials  (n  the  office  were  levied 

shall  be  sent,  at  his  place  of  abode  as  on  an  execution.    After  his  death  they 

described  in  the  said  list  of  voters."  The  were  sold  to  S,  the  defendant,  by  the 

notice  was  addressed  as  follows:  "To  sheriff.    S  purchased  the  establishment 

Mr.  R  N  of  Bowdon  Farm,"  etc.,  which  for  the  benefit  of  the  widow.     After- 

was  the  correct  address  of  the  voter  at  wards  he  sold,  with  the  approbation  of 

the    time    the    notice    was    sent.     On  the  widow,  to  a  third  person,  and  with 

behalf  of  the  voter  it  was  objected  that  it  sold  the  subscription  list.    The  news- 

the  notice  was  insufficient,  and  there-  paper  had    never    been    discontinued, 

fore  the  revising  barrister  should  not  This  action  was  brought  at  the  instance 

have  called  upon  the  voter  to  prove  his  of  the  creditors  of  M  to  recover  the 

qualification,  it  being  by  §  40  of  6  Vict,  value  of  the  subscription  list  and  cus- 

ch.  18,  a  condition  precedent  to  requir-  tom  of  the  office,  which  had  not  been 

in^  proof  of  qualification,  that  the  party  purchased  by  S  but  sold  by  him,  and 

objecting  must  prove  that  he  gave  the  which  the  plaintiff  alleged  was  a  s^pa- 

notice  required  by  the  act  to  be  given,  rate  property  and  assets  of  the  decedent, 

This  qualification  not  being  proved,  the  which  S    had    sold    and    received  the 

revising  barrister  expunged  the  name  money  for.    The  court  below  was  of 

of  the  voter.    This  decision  the  court  opinion  that  the  plaintiff  was  not  en- 

overruled,  Keating,  J.,  saying:   "By  titled   to    recover,  and    instructed  the 

section    40   before    the    voter    can  be  yxry  to  find   for  the  defendant,  which 

called  upon  to  prove  his  qualification,  they  did.    This  judgment  was  affirmed 

the  objector  must  prove  that  he  gave  by  the  supreme  court,  Gibson,  C.  J., 

the  notice  of  objection  required;  and  saying:   "Undoubtedly  the  custom  or 
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LITESABT — (See  COPYRIGHT). — Of  or  pertaining  to  letters  or 
learning.  Intended  for  the  promotion  and  extension  of  litera- 
ture and  learning.* 

business  of  one  established  in  an  occu*  in  ordinary  language,  a  'religious*  so- 

pation  may  enable  him  to  sell  the  tools  ciety;  one  for  'religious*  purposes;  and, 

or  implements  of  the  trade  for  a  price  when  we  are  pressed  with  the  argument 

beyond  their  intrinsic  value,  and  this  that  it  coul^  not  be  intended  to  exclude 

holds  in  an  especial  manner  in  regard  such   societies  from  the  benefit  of  the 

to  the  subscription  list  of  a  newspaper  act,  I  think  it  is  still  less  credible  that, 

to  which  a  purchaser  succeeds  as  a  part  if   the  legislature  intended  to  include 

of  the   establishment.     Is  it,  however,  'religious*    purposes,   they    would   not 

the  subject  of  separate  property,  or  but  have  been  specified  and  at  the  head  of 

an  accident  of  something  else?     The  the  list.     At  least,  I  think  the  question 

contract  of  subscription  is  not  assigna-  so    doubtful    (without    feeling    myself 

ble;  consequently  the  purchaser  does  called  upon  to  give  an  express  opinion) 

not,  in  contemplation  of  law,  succeed  that  I  should  hesitate  to  say  that  the 

even  to  the  interest  of  the  seller,  which,  word  'religious*  is  included  within  the 

by  the  bye,  as  the  paper  may  be  dis-  word   literary.**     And    Williams,  J.: 

continued    at    any    moment,  is   not  a  "I  cannot  think  this  a  society  instituted 

vested    but    a    contingent    one.     The  exclusively  for    literary   purposes.    It 

actual  advantage  to  be  derived  from  it  may  use  literary  means,   but  not  for 

resembles  that  which  derived  from  the  purposes    ordinarily    called    literary." 

right  of  renewal,  as  it  is  called,  inci-  Reg.  v.  Jones,  8  Q^B.  725;  s.  c,  55  E.G. 

dental  to  certain  leases,  which  are  not  L.  719. 

at  the  death  of  the  tenant  a  separate  A  society,  whose  rules  provided  that 

subject  of  appraisement  or  inventory,  the  institution  should  be  designated  the 

In  the  case  of  an  inn  keeper,  the.  ad-  Institution  for  Promoting  Education  of 

vantages  of  the  stand  would  belong  to  the     Laboring      and      Manufacturing 

the  heir  as  an  incident  of  the  realty.  Classes  of  Society  of  eyery  religious 

and  in  the  case  of  a  lawyer  or  physi-  persuasion;  and  that,  for  the  purpose 

cian,  the  expectation  of  practice  as  a  of      making      manifest       the     extent 

personal  incident  of  professional  repu-  of  its  objects,  the  title  of  the  society 

tation  for  8kill,would  be  extinguished  by  should    be,  The    British   and   Foreign 

the  death  of  the  party.  Such  advantages,  School  Society;  that  a  school  should  be 

then,  are  too  ephemeral  or  indetermi-  maintained  to  educate  children  for  the 

nate  to  be  the  subject  of  separate  and  purpose  of  supporting  and  training  up 

specific  ownership;  and  whatever  they  teachers,  and  also  stated  that  the  grand 

may  have  been  in  the  present  instance,  object  of  the  institution  was   to  pro- 

they  passed  to  S  as  an  accessory  of  the  mote  education  in  general,  among  other 

principal  sold  to  him  by  virtue  of  the  things,  give  lectures  on  specified  branches 

execution."     McFarland  v,  Stewart,  2  of  literature,  science  and  the  fine  arts, 

Watts  (Pa.)  III.     See  also  Wilson  v.  and  therefore  claimed  exemption  from 

Davis,  5  W.  &  S.  (Pa.)  521;  Holden*6  taxation.     The    court,    however,   held 

Admr.  v,  McMakin,  i  Pars.  (Pa.)  270.  that  the  society  was  not  "instituted  for 

1.  Under  the  statute,  6  and  7  Vict.,  purposes  of  science,  literature  or  the  fine 

ch.  36,  §  I,  exempting  from  parochial  arts     exclusively,**    within    the  mean- 

and  other  rates  all  lands,  houses,  etc.,  ing  of   the  Stat.  6  and  7  Vict.,  ch.  36, 

'^belonging  to  any  society  instituted  for  ^  i ;  and,  therefore,  that  the  lands,  etc., 

purposes  of  science,  literature,  or  the  belonging  to  it  were  not  exempted  by 

fine  arts  exclusively,  either  as  tenant  or  that  statute  from   rates,   Lord   Dex- 

owner,  and  occupied  by  it  for  the  trans-  man,  C.  J.,  saying:  ''It  reallv  is  impos- 

action  of  its  business,*' it  was  held  that  sible  to  pronounce  an  opinion  upon  this 

a  religious  tract  society,  instituted  for  act  without  expressing  regret  that  such 

the  diffusion  of  religious  principles  and  loose  language  should  have  been  used, 

sentiments,  though  by  literary  means,  There  can  hardly  be  any  society  as  to 

was    not    within    the    exemption,  the  which  a  doubt  niight  not  be  raised.    1 

court,  Lord  Denman,  C.  J.,  saying:  I  agree  that,  where  there  is,   prima 

*'It  has  been  argued,  with  great  force  facie^  a  common   liability  on   all   the 

and  eloquence,  that  its  (the  religious  queen*s  subjects,  an  act  of  parliament 

tract  society)  purposes  are  literary  in  creating    an    exemption    should    state 

the  true  sense  of  the  word.    But  it  is,  plainly  what  the  extent  of  the  esemp- 
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tion  is.  A  great  hardship  is  otherwise  pelled.  But  this  is  not  one  of  such  a 
imposed,  not  merely  on  the  court  but  character.  A  house  merely  occupied 
on  parishioners  or  societies  who  are  as  a  dwelling  house,  and  not  as  a  place 
tempted  to  appeal  without  grounds,  where  any  of  the  exercises  and  recita- 
On  looking  at  the  words  of  the  act,  I  tions  of  the  college  are  had;  a  house 
rather  incline  to  the  view  .  .  .  that  whose  size  and  value  maj'  solely  de- 
they  point  to  a  kind  of  society  which,  pend  on  the  extent  of  a  professor's 
one  might  be  disposed  to  think  had  the  family,  not  one  of  whom  have  any  con- 
least  claim  to  exemption,  namely,  a  so-  nectibn  with  the  college,  cannot  be 
ciety  of  rich  men  who  combine  in  the  said  to  be  a  building  'occupied  for  lit- 
rational  object  of  enjoying  science,  lit-  erary  purposes,'  within  the  meaning  of 


erature  or  the  fine  arts.  I  also  agree, 
.  .  .  that  possibly  it  was  intended 
that  mechanics'  institutes  should  be  in- 
cluded.   That  would   appear  to  be    a 


the  law.  It  is  true  such  houses  might 
be  used  for  such  purposes,  but  then,  to 
the  same  extent,  that  thev  would  be 
withdrawn  from  taxation,  certain  other 


very  proper  object.    But  will  even  such  buildings,  which  are  now  exempt,  would 

institutions    come    within   the  words?  be  unnecessary,  and  would   not  exist. 

And  does  this.?     I  cannot  bring  myself  The  conclusion  is,  that  this  property 

to  say  so.    The  purposes  of  this  insti-  was  by  law  liable  to  be  taxed,  and  the 

tution  I  think    not    exclusively  those  demurrer  is  sustained."    8  Hammond 

mentioned  in  the  act;  they  comprehend  (Ohio)  189. 

also  objects  which  probably  are  quite  So,  where  it  was  claimed  that  cer- 
as  useful,  but  which  are  not  those  de-  tain  land  with  the  buildings  thereon,, 
scribed.  I,  therefore,  cannot  say  that  and  the  personal  property  contained  in 
this  society  falls  within  the  act."  ^eg.  them,  was  exempt  from  taxation,  under 
V.  Pocock,  8  Q^B.  729;  s.  c,  55  E.  C.  the  sixth  section,  subdivision  five  of  the 
L..  729.  Indiana  tax  laws  of  18^2  (i  Rev.  Stat.^ 
In  an  action  of  trespass  for  breaking  p.  106),  as  follows:  Every  building 
and  entering  the  plaintiflPs  house,  the  erected  for  the  use  of  any  literary,  be- 
defendant  pleaded  that  he  ehtered  to  nevolent,  charitable,  or  scientific  instl- 
distrain  for  taxes  due  on  the  house,  tution,  or  erected  for  the  same  purpose 
The  plaintiff  replied  that  the  house  by  any  town,  township  or  county,  and 
was  a  professor's,  situate  on  the  lands  the  tract  of  land  on  which  such  building; 
of  the  Theological  Seminary,  Kenyon  is  situated,  not  exceeding  twenty  acres. 
College,  and  therefore  was  not  subject  also  the  personal  property  belonging  to 
to  taxation  under  the  statute  of  March,  any  institution,  town,  township,  city  or 
1831  (vol.  29,  Ohio  Stat.,  p.  372,  §  county,  and  connected  with  or  set 
2),  which  enacts  that  all  lots  01  land  apart  for  any  of  the  purposes  aforesaid; 
or  ground  set  apart  for  school  houses,  it  appeared  that  the  property  in  ques- 
academies  or  colleges,  with  the  build-  tion  was  used  as  a  private  boarding  and 
ings  thereon  occupied  for  those  pur-  daj'  school.  The  court  disallowed  the 
poses,  and  all  lands  the  property  of  any  claim,  Gookins,  J.,  saying:  "The  fifth 
such  academy,  or  other  seminary  of  subdivision  exempts  every  building 
learning,  etc.  (but  the  buildings,  or  erected  for  the  use  of  any  literary,  be- 
any of  them  not  occupied  for  literary  nevolent,  charitable,  or  scientific  insti- 


purposes  may  be  taxed),  shall  be  ex- 
empt from  tax.  The  defendant  de- 
murred, and  the  court  sustained  the  de- 
murrer, Grimke,  J.,  saying:    "It  ap- 


tution.  That  all  these  qualities  belong, 
in  some  degree,  to  every  school  where 
good  morals  and  instruction  of  any 
grade  are  inculcated  we  do  not  doubt. 


pears  that  the  house  on  which  the  tax  They  belong  also  to  every  well  regu- 
was  assessed  is  used  as  a  dwelling  lated  family.  But  w^e  think  the  exemp- 
house  by  one  of  the  professors  in  Ken-  tions  here  intended  apply  to  distinct 
yon  College.  A  connection  with  that  and  well  known  classes.  If  the  prop- 
institution  is  thus  shown,  inasmuch  as  erty  in  question  belongs  to  either  class, 
he  is  one  of  the  faculty;  but  this  is  not  it  is  the  literary.  Is  the  school  in  ques- 
siifficient.  It  is  not  enough  that  the  per-  tion  a  literary  institution?  The  word 
son  residing  in  the  house  is  one  of  the  literary  having  no  fixed  legal  signifi- 
teachers;  it  must  be  shown  that  the  cation,  is  to  l^  taken  in  its  ordinary 
building  is  occupied  for  literary  pur-  and  usual  meaning.  We  speak  of  lit- 
poses.  I  acknowledge  that  the  distinc-  erary  persons  as  learned,  erudite;  of 
tion  is  not  very  broad,  and  there  are  literary  property,  as  the  productions  of 
some  distinctions  so  nice,  that  no  mind  ripe  scholars,  or,  at  least,  of  profes- 
would  make  them  unless  it  was  com-  sional  writers;  of  literary  institutions, 
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Deflnitioii.  LITERAR  Y  PROPER  TV.     H»ture  of  tba  BIglit. 

UTESABT  PEOPBETY— (See  Copyrights  ;  Letters). 

X.  Definition,  916.  (a)  Dramas,  gig.                6.  Transferor  Literary  Prop- 

a.  Nature  of  Right,  916.  {i)  What  Is  Publication,         erty,  933.                    [^23. 

3.  Common  Law,  916.  {b)  Lectures,  ^22.     [920.   7.  Parting  with  Manuscript, 

4.  Statutes,  918.  {c)  Letters,  g22,                 8.  Actions    for    Infringe- 

5.  Authors'  Kights,  919.  {d)  Works  of  Art, g22,               ments,  923. 

1.  Definition. — Literary  property  is  the  exclusive  right  of  the 
owner  to  possess,  use  and  dispose  of  intellectual  productions.  It 
is  a  term  generally  used  to  describe  the  interest  of  an  author  in 
his  works  or  of  those  who  claim  under  him,  whether  before  or 
after  publication  or  before  or  after  a  copyright  has  been  secured.^ 

2.  Hatnre  of  the  Sight — Upon  general  principles  of  law  the 
time,  labor  and  skill  employed  in  embodying  thoughts  in  a  manu- 
script are  recognized  as  creating  a  property,  just  as  really  as  that 
bestowed  in  any  other  skilled  manufacture.* 

3.  Common  Iaw. — An  author  at  common  law  has  a  property  in 
his  manuscript  and  may  obtain  redress  against  anyone  who  de- 
prives him  of  it  or  who  by  obtaining  a  copy  endeavors  to  realize 
a  profit  by  its  publication.*  This  right  of  property  will  be  pro- 
as those  where  the  positive  sciences  are  the  same  foundation  as  that  which  sus- 
taught,  or  persons  eminent  for  learning  tains  every  other  species  or  description 
associate  for  purposes  connected  with    of  property.   Its  sole  foundation  is  "the 

their  professions.    This,  we  think,  the  right  which  every  man  has  to  the  exclu- 

popular  meaning  of  the  word;  and  that  sive  possession  and  control  of  the  prod- 

it  would  not  be  properly  used  as  de-  ucts  of  his  own  labor."    This  right  is  not 

scriptive  of  a  school  for  the  instruction,  confined  to  the  paper  on  which  it  is 

Although  the  profession  of  teaching  is  written.  It  extends  to  the  written  com- 

highly  commendable  and  praiseworthy  position;  and  he  is  entitled  to  the  aid  of 

— one  which  both  our  constitution  and  a  court  of  equity  to  enjoin  a  publication 

our  laws  are  designed  to  encourage —  of  it,  though  the  material  property  has, 

and  although  we  doubt  not  the  school  in  with  his  consent,  been  vested  in  an- 

question  is  excellent  in  character  and  de-  other.    Woolsey  v,  Judd,  4  Duer  (N. 

sign — ^yet  it  is  a  private  enterprise,  and  Y.)  379;  s.  c,  11  How.  (N.  Y.)  Pr.  49. 

cannot  readily  be  distinguished  from  The  dlatliLOtion  between  copy  right  and 

other  honorable  employments  in  which  literary  property  is  quite  clear.     Keene 

private  capital  is  invested.     We  think  v,  Wheatley,  9  Am.  L.  Reg.  33, 44.  Lit- 

that,  as  a  general  rule,  is  the  true  line  of  erary  property  is  the  common  law  own- 

distinction."     Common  Council  of  In-  ership  of  the  original  work;  Copyright 

dianapolis  v,  McLean,  8  Ind.  328.  is  the  statutory  right  to  make  all   the 

1.  Drone  on  Copyrights  97;  15  Alb.  copies  of  it  that  shall  be  made  for  a 

L.  J.  445;  2  Bouv.  Law  Diet.  121;  Gold-  term  of  years,     i  Abb.  L.  Diet.  288. 

mark   v.  Kreling,   25   Fed.   Rep.  349;  2.  Rees  v.  Peltzer,  75  111.  475. 

Woolsey  t;.  Judd,  11  How.(N.Y.)  Pr.49;  8.  Wheaton  v.  Peters,  8  Pet.  (U.  S.) 

Keene  v.  Wheatley,  9  Am.  L.  Reg.  44.  591,  656;  Keene  v.  Wheatley,  9  Am.  L. 

There  remains  in  the  author,  notwith-  Reg.  33;  Little  v.  Hall,    18  How.   (U. 

standing  the  copyright  statute,  a  common  S.)  165;  Bartlette  v.  Crittenden,  4  Mc- 

law  title  to  his  works,  before  publication.  Lean  (U.  S.)  300;  Crowe  t;.  Aitken,  2 

Jones  V,  Thome,  i  N.  Y.Leg.  Obs.  408.  Biss.  (U.  S.)  208;  French  v,  Maguire, 

"Literary  property"  may  be  described  55  How.  (N.  Y.)  Pr.  471;  Boucicault  v, 

as  the  right  which  entitles  an  author  and  Fox,  3  Blatchf.  (U.  S.)   88;  Rees  v. 

his  assigns  to  all  the  use  and  profit  of  his  Peltzer,  75  111.  47^;  Jefferys  v.  Boosey, 

composition,  to  which  no  independent  4H.  L.  C.  962;  Itieman  v.  Manhattan 

right  is,  through  any  act  or  omission  on  Quotation  Tel.  Co.,  50  How.  Pr.  (N. 

his  or  their  part,  vested  in  another  per-  Y.)  194;  Carter  v,  Bailey,  64  Me.  458; 

son.Keenev.Wheatley,9Am.L.Reg.44..  Parton  v.  Prang,  3  Clin.  (U.  S.)  537; 

The  exclusive  right  of  an  author  in  a  Paige  v.  Banks,  13  Wall.  (U.  S.)  000; 

manuscnpt  yet  unpublished  rests  upon  Banker  v.  Caldwell,  3  Minn.  94;  Little 
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tected  independent  of  the  copyright  laws  until  by  publication 
they  have  been  dedicated  to  the  public.^  So,  also,  the  author 
of  letters  or  papers  of  whatever  kind,  whether  they  be  letters 

of  business  or   private   letters  or   literary   compositions,  has  a 

property  and   exclusive   right  therein,  unless  he  unequivocally 

dedicates  them  to  the  public  or  to  some  private  person  ;  and  no 
person  has  any  right  to  publish  them  without  his  consent,  unless 

V.  Hall,  i8  How.  (U.  S.)  165,  170;  s.  c,  In    1774   the  question  was  brought 

5  McLean  (U.  S.)  32;  Tones  v,  Thome,  into  the  house  of  lords  in  the  case  of 
I  N.  Y.  Leg.  Obs.  408;  Abernethy  v.  Donaldson  v.  Becket,  4  Burr.  2408. 
Hutchinson,  i  Ha.  &  Tw.  28;  Prince  That  case  involved  the  consideration  of 
Albert  v.  Stranee,  2  De  G.  &  Sm.  652 ;  the  following  questions : 

on  ap.,  I  Mac.  &  G.  25;  Turner  v.  Rob-  i.  The  first  of  these  was  whether,  at 

inson,   xo  Ir.  Ch.   X2i,  510;   Miller   v.  common  law,  an  author  of  any  book  or 

Taylor,  4  Burr.  2303;  Duke  of  Queens-  literary  composition  had  the  sole  right 

bury  V.  Shebbeare,  2  Eden  329;  Manley  of  first    printing    and   publishing  the 

V.  Owen,  4  Burr.   2329;  Forrester  v,  same  for  sale;  and  whether  he  might 

Waller,  4  Burr.  2331.  bring  an  action  against  any  person  who 

1.  Pulte  V.  Derby,  5  McLean  f  U.  S.)  printed,    published  or  sold    the  same 

328;  Stowe  t;.  Thomas,  2  Wall.  (U.S.)  without  his   consent.    These  proposi- 

Jr.  547;  Stevens  v.  Gladding,  17  How.  tions    were    sustained,    eight    of    the 

(U.  S.)  447;  Wall  V.  Gordon,  12  Abb.  judges   voting  in    the   affirmative   and 

Pr.,  N.  S.  (N.  Y.)  349;  H  in  ton  v.  Don-  three  in  the  negative, 

aldson,  10  Mor.  Die.  of  Dec,  8307;  Mid-  2.  If  the  author  had  such  right  orig- 

winter  v.  Hamilton,  10  Mor.  Die.  of  Dec.  inally,  did  the  law  take  it  away  upon  the 

8295;  Rooney  v.  Kelly,  14  Ir.  Law  Rep.,  printing  and  publishing  of  such  book  or 

N.  S.  158;  Reade  v.  Conquest,  9  C.  B.,  literary  composition,  against  the  will  of 

N.  S.  815;  Jefferys  v.  Boosey,  4  H.  L.  the  author?    This  was  answered  in  the 

C.  815;  Chappell  v.  Purday,  14  Mees.  negative  by  seven   of  the  judges,  and 

6  W.  303;  Colburn  v,  Simms,  2  Hare  by  four  in  the  affirmative. 

543;    Donaldson    v,   Becket,    4    Burr.  3.  If  such  action  would  have  lain  at 

2408;  Wheaton  v.  Peters,  8  Pet.  (U.  S.)  common  law,  was  it  taken  away  by 

591;  Rees  V.  Peltzer,  75  111.  475;  Bouci-  statute  of  8  Anne  (statute  of  copyright), 

caultv.  Wood,  2  Biss.  (U.  S.)  34.  and  is  an  author  by  said  statute  pre- 

The  property  of  an  author  in  an  un-  eluded   from  every  remedy  except  on 

published  work  exists  independently  of  the  foundation  of  said  statute,  and  on 

the  statute.  Southey  v.  Sherwood,  2  Mer.  the  conditions  prescribed  therein.?     Six 

435;  S.P.,Tonsoni'.Collins,i  W.  BI.301.  of  the  judges  answered  in  the  affirma- 

The  question  of  what  rights  an  au-  tive  and  five  in  the  negative, 

thor  possessed  in  his  literary  produc-  4.  Whether  the  author  of  any  literary 

tions,    independent  of    any    statutory  composition,  and  his  assigns,  had  the 

provisions,  upon  the  subject,  was  for  a  sole  right  of  printing  and   publishing 

long  time  a  topic  of  excited  discussion  the  same  in  perpetuity  by  the  common 

among  literary  men,  and  one  of  much  law.     Seven  of  the  judges  answered  af- 

interest  to  the  legal  profession,  it  being  firmatively  and  four  negatively, 

a    subject    of  much   litigation  in   the  5.  Whether  this  right  of  publication 

courts.  The  first  decision  rendered  upon  in   perpetuity  was  taken  away  by  the 

the  question  was  by  the  court  of  king's  statute  of  copyright.  Six  answered  in  the 

bench  in  the  famous  case  of  Miller  v,  affirmative  and  nve  in  the  negative. 

Taylor,  4  Burr.  2303,  decided  In  1769.  The  proposition  as  to  the  author*8 

It  was  held  by  the  court  that,  while  at  perpetual  and  exclusive  property  right 

common  law  an  author  had  the  sole  at  common  law,  in  the  future  publica- 

right  of  first  printing  and  publishing  tion  of    his   work,  after  having  once 

for  sale  his  writings,  yet,  after  such  published  the  same,  has  been  seriously 

publication  made  by  him,  he  passed  no  questioned  both  in  England  and  in  this 

property  rights  in  his  production  which  country.     In   Wheaton  v.  Peters,   the 

could  be  infringed  by  a  republication  court  said  that  it  could  not  be  consid- 

by  a  stranger,  unless  the   author  had  ered  as  free  from  doubt,  but  evidently 

taken    out    a    copyright    under    some  inclining  to  the  opinion  that  he  had  no 

statute  giving  him  such  right.  such  right.    But  no  doubt  exists  as  to 
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BtetntM.  LITERAR  Y  PROPER  TV.  8tetat«. 

where  such  publication  is  required  to  establish  a  personal  right 
or  claim,  or  to  vindicate  character.*     (See  LETTERS.) 

It  is  well  settled  that  when  a  work  is  printed  and  published,  the 
author  having  obtained  no  copyright,  the  dedication  to  the  public 
of  the  right  to  use  and  reproduce  it  is  complete  and  the  author 
retains  no  exclusive  right  of  property  therein.* 

An  author's  right  in  his  manuscript  or  writings  may  be  lost  at 
common  law  by  publication,  yet  a  publication  of  a  work  for  pri- 
vate purposes  and  for  private  circulation  is  not  such  a  publication 
as  defeats  the  common  law  right  of  property.*  So  the  author 
does  not  dedicate  his  manuscript  to  the  public  by  using  it  for  the 
purpose  of  instructing  others.  Nor  does  he  abandon  his  right  in 
it  by  permitting  his  pupils  or  friends  to  take  copies  thereof. 
Students  or  others  who  have  been  permitted  to  take  copies  of 
manuscripts  have  no  right  to  a  use  which  was  not  in  the  contem- 
plation of  the  author  and  themselves  when  such  consent  was 
given.  Nor  can  they,  by  allowing  others  to  copy  them,  give  a 
greater  licence  than  was  vested  in  themselves.* 

4.  Statutes. — This  common  law  right  of  literary  property  has  a 
broad  protection  in  the  United  States  by  statutes.^  (See  COPY- 
RIGHT.) 

the  fact  that  an  author  did  possess,  by  v.  Prang,  3  Cliff.  (U.  S.)  537;  Rees  v. 
the  common  law,  a  property  right  in  Peltzer,  75  III.  475. 
his  unpublished  manuscripts.  French  8.  White  v.  Geroch,  2  B.  &  Aid.  298; 
V,  McGuire,  55  How.  (N.  Y.)  Pr.  471;  Prince  Albert  v.  Strange,  2  De  G.  & 
Parton  v.  Prang,  3  Cliff.  (U.  S.)  Sm.  686;  Copinger  on  Copyright  9. 
537;  Rees  V.  Peltzer,  75  III.  475;  Bouci-  4.  7th  Circ.  (Ohio),  Bartlette  v.  Crit- 
caultv.  Fox,  3  Blatchf.  (U.  S.)88.  And  tenden, 4 McLean  (U.  S.)  300;  Bartlelle 
it  may  also  be  considered  as  established  v,  Crittenden,  5  McLean  (U.  S.)  ^2;  s. 
beyond  all  controversy,  that  when  the  c,  7  West  N.  J.  49. 
author  has  once  published  his  writings,  In  Crowe  v.  Aiken,  2  Biss.  20S, 
he  loses  his  private  rights  therein,  and  Judge  Drummond  declares  that  the 
they  become  common  property  and  delivery  of  a  lecture  is  not  such  a  pub- 
subject  to  the  free  use  of  the  public — in  lication  of  it  as  deprives  the  lecturer  of 
other  words,  that  copyright  exists  only  his  property  rights  therein.  '*It  cannot 
by  statute.  Reade  v.  Conquest,  9  C.  be  true  that  the  lecturer  has  no  rights 
B.,  N.  S.  768;  Wheaton  v.  Peters,  8  of  property  in  his  unpublished  and  un- 
Pet.  (U.  S.)  591;  Parton  v.  Prang,  3  printed  lecture;  that  the  clergyman  has 
Cliflf  (U.  S.)  537;  Jeffreys  V.  Boosey,  4  no  rights  of  property  in  his  unpub- 
H.  L.  838.  lished   sermon,  the  work  of  weeks  of 

1.  Folsom  V.  Marsh,  2  Story  (U.  S.)  thought  and  labor,  simply  because  he 
100;  Bartlette  v,  Crittenden,  5  McLean  has  repeated  it  to  an  audience.** 

(U.  S.)   32;  s.  c,  7   West.   L.  J.  49;  6.  Rev.  Stat.,  §  4966.    This  section 

United   States  v.  Tanner,  6  McLean  provides  that  every  person  who   shall 

(U.  S.)  128.  print  or  publish  any  manuscript  what- 

2.  Wheaton  v.  Peters,  8  Pet.  (U.  S.)  ever  without  the  consent  of  the  author 
591.  It  is  established  beyond  all  con-  or  proprietor  first  obtained,  if  such 
troversy  that,  when  the  author  has  once  author  or  proprietor  is  a  citizen  of  the 
published  his  writings,  he  loses  his  pri-  United  States,  or  resident  therein,  shall 
vate  rights  therein,  and  they  become  be  liable  to  the  author  or  proprietor  for 
common  property  and  subject  to  the  all  damages  occasioned  by  such  in- 
free  use  of  the  public — in  other  words,  jury. 

that  copyright  exists  only  by  statute.  Section  9  of  the  act  of  1831,  4  U.  S. 

Reade  v.  Conquest,  9  C.  B.,  U.  S.  768;  Stat.  L.  438,  gave  similar  redress  for 

Jeffreys  v,  Boosey,  4  H'.  L.  838;   Whea-  damages,  and  also  a  remedy  bv  injunc- 

ton  v.  Peters,  8  Pet.  (U.  S.)  591;  Parton  tion   to   prevent  or  restrain  the  unau- 
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Authort'  Bighti.  LITERAR  V  PROPER  TV.  Aathm'  Bights. 

To  entitle  a  person  to  the  benefit  of  the  statute  it  is  not  neces- 
sary that  the  whole  of  his  manuscript  shall  be  published  without 
his  consent.  The  question  is  whether  a  substantial  part  has  been 
published.^  Nor  does  the  law  require  that  the  composition  shall 
be  the  exclusive  work  of  one  individual.  It  may  be  that  of  one  or 
many  acting  in  co-operation ;  and  whichever  may  be  the  case,  the 
right  is  substantially  the  same,  and  the  person  is  equally  entitled  to 
the  protection  of  courts  of  justice.  The  same  reasons  that  will  in- 
duce security  to  the  individual  will  extend  it  to  all  whose  joint 
action  may  contribute  to  the  result  finally  attained.* 

6.  Authors'  Eights. — By  the  common  law  authors  were  protected 
in  the  enjoyment  of  the  pecuniary  benefits  of  their  literary  pro- 
ductions. The  law  still  continues  to  maintain  and  protect  the 
right  of  the  author  to  his  unpublished  manuscript  or  composition, 
the  same  as  it  formerly  did  independent  of  the  statutes  concern- 
ing copyrights.* 

The  author  has  the  undisputed  right  to  his  manuscript ;  he  may 
withhold  it  or  he  may  communicate  it,  and  communicating  he 
may  limit  the  number  of  persons  to  whom  it  is  imparted,  and  im- 
pose such  restrictions  as  he  pleases  upon  their  use  of  it.*  The 
fulfilment  of  the  annexed  conditions  he  may  proceed  to  enforce, 
and  for  their  breach  he  may  claim  compensation.* 

There  is  no  law  which  can  compel  an  author  to  publish.  No 
one  can  determine  this  essential  matter  of  publication  but  the 
author.  His  manuscripts,  however  valuable,  cannot  without  his 
consent  be  seized  by  his  creditors  as  property.® 

{a)  Dramas. — The  right  of  property  which  an  author  has  in  his 
play  continues  until  publication.'^ 

thorized  publication.    The  latter  rem-  this  right  by  the  publication  of  a  cata- 

edy  is  not  expressly  given  by  the  sub-  logue  containing  a  description  of  such 

sisting     statute      to     an     injunction  work.    Albert  (Prince)  v.  Strange,  i 

restraining  the  unlicenced  publication  Mac.  &  G.  25;  i  H.  &  T.  i;  13  Jur.  109; 

of  his  manuscript.    Boucicault  v.  Hart,  18  L- Jm  Ch.  120. 

13  Blatchf.  (U.  S.)  47.  6.  Bartlette  v.  Crittenden,  5  McLean 

1.  Bartlette  v,  Crittenden,  4  McLean  (U.  S.)  37. 

(U.  S.)  300;  s.  c,  5  McLean  (U.  S.)  7.  Tompkins  v,  Halleck,  133  Mass. 

32.  33- 

a.  French  v.  Maguire,  55  How.  (N.  Dramatic    compoiitloni    differ    from 

Y.)  Pr.  471.  other  literary  productions  not  intended 

8.  French  v.  Maguire,  55  How.  ( N.  for  oral  delivery  in  this,  that  they  have 

Y.)  Pr.  471.  two  distinct  values,  each  worthy  of  pro - 

4.  Parton  v.  Prang,  3  Cliff.  (U.  S.)  tection — that  which  they  have  as  books 

537.  or  publications  for  the  reader,  and  that 

6.  Jeffreys  v,  Boosey,   4  H.   L.  C.  which  they  have  by  reason  of  their  ca- 

962.  pacity  for  scenic  representation.    They 

The  right  and  property  of  an  author  are  works,  in  prose  or  poetry,  in  which 

or  a  composer  of  any  work,  whether  of  stories    are  told    or  characters  repre- 

literature,  art  or  science,  in  such  work,  sented  both  by  conversation  and  action, 

unpublished  and  kept  for  his  private  Some  are  poems   cast  in   a  dramatic 

use  or  pleasure,  entitle  the  owner  to  form,  capable  of  representation  upon 

withhold  the  same  altogether,  or  so  far  the  scene  rather  than  adapted  to  it,  and 

as  he  may  please,  from  the  knowledge  whose  most  valuable  characteristic  is 

of  others;  and  the  court  of  chancery  their  purely  literary  merit.    Others,  of 

will  interfere  to  prevent  the  invasion  of  but  slight  literary  pretensions,  and  af- 
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Attthm'  Bigliu.          LITERAR  V  PROPER  TV.  AuthoW  xigfati. 

When  the  production  is  unreservedly  published,  the  play  be- 
comes public  property.^ 

(i)  What  Is  Publication. — The  exclusive  right  of  the  owner 
publicly  to  represent  a  manuscript  play  exists  by  the  common 
law,  unless  such  public  representation,  by  operation  of  the  com- 
mon law  or  by  force  of  some  statute,  works  an  abandonment  of 
the  right.     But  the  representation  of  an  unprinted  work  upon  the 

stage  is  not  a  publication  which  will  deprive  the  author  or  his 

.  assignee  of  his  rights  of  property  therein.* 

fording  but  little  satisfaction  in  the  v.  Kelly,  i  Jac.  &  W.  461,  though  the 
perusal,  are  found  agreeable  in  repre-  report  of  the  case  is  meager,  is  appar- 
sentatton  from  the  spirited  development  ently  an  authority  to  the  point  that,  bj 
of  the  story  which  is  told  in  action,  the  public  performance  of  a  play,  an  author 
vivacity  and  interest  of  the  events  dis-  does  not  part  with  his  right  of  exclu- 
plaj-ed^  even  if  the  conversations  of  the  sive  representation.  See  also  Murray  v, 
imaginary  characters,  out  of  this  con-  Elliston,  5  Barn.  &  Aid.  657. 
nection,  would  appear  tame  and  unat-  In  Palmer  v,  De  Witt,  2  Sweeney  530, 
tractive.  The  most  perfect  are  those  the  court  denied  that  there  existed  any 
which,  like  some  of  the  tragedies  of  right  on  the  part  of  an  auditor  to  pro- 
Shakespeare,  as  Hamlet  or  Macbeth,  duce  a  play  from  memory  against  the 
are  adapted  alike  to  the  library  and  the  wishes  of  the  author,  and  that  no  notice 
stage,  which  address  themselves  more  or  prohibition  against  reproducing  it 
agreeably  to  those  who  read  or  those  need  be  given,  and  that  such  notice 
who  hear,  as  such  persons  themselves  would  have  no  effect  either  way.  He 
differ  in  their  respective  capacities  for  said  that  if  a  dramatic  work,  having 
enjoyment.  Tompkins  v,  Halleck,  133  been  once  submitted  to  public  hearing, 
Mass.  32.  is  to  be  deemed  published  so  as  to  take 

1.  Keene  v.  Kimball,  16  Gray  away  the  proprietary  right,  and  to  de- 
(Mass.)  545;  Tompkins  v,  Halleck,  133  prive  the  author  of  the  benefit  of  the 
Mass.  32.  copyright  laws,  then  the  common  law 

If  a  publication  be  made  in  print  of  a  right  means  nothing,  and   there  is  no 

work  of  which  no  copyright  has  been  such  thing  as  property  in  literary  work, 

obtained,  it  is  a  complete  dedication  On  appeal  of  the  case  to  the  court  of 

thereof  for  all  purposes  to  the  public,  last  resort,  Allen,  J.,  said:  "The  rights 

Wheaton    v.   Peters,    8    Pet.    (U.  S.)  of  an  author  of  drama  in  his  composi- 

591;  Stevens  V.  Gladding,  17  How.  (U.  tion  are  twofold:  he   is  entitled  to  the 

S.)  447.  profit     arising   from    its    performance 

2.  Roberts  v,  Myers,  23  Monthly  L.  and  also  from  the  sale  of  the  manu- 
Rep.  396;  Boucicault  v.  Hart,  13  script  after  printing  and  publishing  it 
Blatchf.  (U.S.)  47;  Boucicault  V.Wood,  Lectures  and  plays  are  not  by  £eir 
2  Biss.  (U.  S.)  34;  Keene  v.  Kimball,  public  delivery  or  performance  in  the 
16  Gray  (82  Mass.)  549;  Boucicault  v.  presence  of  all  who  choose  to  attend  so 
Fox,  c  Blatchf.  (U.  S.)  87;  French  v.  dedicated  to  the  public  that  they  can  be 
Maguire,  55  How.  Pr.  (N.  Y.)  471;  printed  and  published  without  the 
Roberts  v,  Myers,  U.  S.  C.  C.  Mass.  author^s  permission.  It  does  not  give 
Dist.,  23  Law  Rep.  396.  It  will  not  to  the  hearer  any  title  to  the  manu- 
interfere  with  his  claim  to  obtain  a  script,  or  a  copy  of  it,  or  a  right  to  the 
copyright  therefor.  Keene  v,  Kimball,  use  of  a  copy.  The  manuscript  and  the 
16  Gray  (Mass.)  545.  Nor  will  it  de-  right  of  the  author  therein  are  still 
prive  him  of  his  power  to  prevent  a  within  the  protection  of  the  law  the 
publication  in  print  thereof  by  another,  same  as  if  they  had  never  been  com- 
Macklin  v.  Richardson,  2  Amb.  694,  municated  to  the  public  in  any  form, 
decides  that  the  public  representation  The  permission  to  act  a  play  at  a  pub- 
of  a  play  by  its  author  will  not  author-  lie  theater  does  not  amount' to  an  aban- 
ize  another  who  has  reported  it  steno*  donment  by  the  author  of  his  title  to  it 
graphically  to  print  it.  Coleman  v,  or  a  dedication  of  it  to  the  public.*' 
Wathen,  5  T.  R.  245,  decided  that  re-  Keene  f.  Kimball,  16  Gray  545,  was 
porting  a  play  from  memory  would  not  a  case  arising  out  of  the  alleged  piracy 
entitle  one  to  print  the  play.    Morris  of  plaintiff's    play,  plaintiff   alleging 
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The  literary  proprietor  of  an  unprinted  play  cannot,  after  mak- 
ing or  sanctioning  its  representation  before  an  indiscriminate 
audience,  maintain  an  objection  to.  any  such  literary  or  dramatic 
republication  by  others  as  they  may  be  enabled,  either  directly  or 
secondarily,  to  make  from  its  being  retained  in  the  memory  of 
any  of  the  audience.* 

Postponing  the  question  as  to  what  is  unlawfully  obtaining  a 
copy  of  a  play  which  has  not  been  copyrighted,  and  which  has 
been  exhibited  for  money,  and  whether  there  is  a  distinction  be- 
tween the  representation  from  a  copy  obtained  by  memory  and 
from  one  obtained  by  stenography  or  similar  means,  the  proposi- 
tion that  the  representation  of  such  a  play,  the  copy  of  which 
has  been  unlawfully  obtained,  will  be  restrained  by  injunction,  is 
certainly  supported  by  authorities.* 

ownership,  but  making  no  claim  under  87;  Drone  on  Copjwright,  558-564. 
the  United  States  copj^right  law,  rest-  The  case  of  Keene  v,  Kimball,  16 
ing  her  case  merely  on  her  common  Gray  (Mass.)  545*  has  not  since  been  re- 
law  right.  The  court  say  that  "while  affirmed,  nor  has  it  been  distinctly  de- 
the  performance  of  a  play  is  not  a  pub-  nied  by  the  decision  of  any  adjudicated 
lication  which  will  prevent  the  proprie-  case,  except  that  of  French  v.  Conelly, 
tor  from  obtaining  a  copyright,  or  in-  decided  by  the  superior  court  of  New 
terfere  with  his  rights  to  resist  its  York,  which  is  not  the  final  tribunal  in 
unauthorized  publication  by  another,  it  that  State,  i  N.  Y.  Weekly  Dig.  196. 
has  been  settled  that  a  play  once  pub-  The  defendants  were  there  charged 
lished  by  its  author  may  be  represented  with  representing  an  unprinted  play, 
on  the  stage  by  any  person  without  in-  "Around  the  World  in  Eighty  Days," 
fringement  of  the  author's  right."  in  violation  of  the  rights  of  the  plaintiff. 
See  also  Keene  v,  Clarke,  5  Rob.  (N.  They  sought  to  maintain  a  defence  up- 
Y.)  38.  on  the  ground  that  they  had  themselves 
The  case  of  Coleman  v.  Wathen,  5  dramatized  the  story  from  Jules 
T.  R.  245,  was  an  action  brought  Verne's  work  of  the  same  name.  They 
by  the  owner  of  the  copyright  were  unsuccessful  in  this,  and,  it  hav- 
of  O'Keefe's  farce  called  "The  ing  been  proved  that  the  copy  used  by 
Agreeable  Surprise,"  against  the  them  was  obtained  by  the  memory  of 
f  manager  of  a  theatre  in  Richmond,  on  individuals  after  witnessing  its  public 
account  of  its  performance,  for  the  representation,  an  injunction  was  is- 
penalty  imposed  by  the  statute  8  Anne,  sued  restraining  the  defendants  from 
ch.  i9,as  for  an  unauthorized  publication,  further  representing  it. 
The  verdict  having  been  in  his  favor,  it  In  Crowe  v.  Aiken,  2  Biss.  (U.  S.) 
was  set  aside,  upon  the  ground  that  the  208,  it  was  held  that  the  author's  rights 
only  publication  b}'  which  the  statu-  in  a  manuscript  play,  of  which  no 
tory  penalty  could  be  incurred  was  copywright  had  been  obtained,  were  in 
a  publication  in  print.  It  was  argued  no  manner  affected  or  limited  by  the  acts 
by  Mr.  Erskine,  for  the  plaintiff,  that,  of  congress  as  to  copyright,  and  that, 
independently  of  the  statute,  there  was  although  previously  performed,  an  in- 
a  common  law  right,  by  which  the  au-  junction  against  an  unauthorized  per- 
thor  had  an  exclusive  property  in  his  formance  would  be  granted.  In  giving 
works;  but  it  is  obvious  that  this  portion  the  opinion  of  the  court,  Judge  Drum- 
of  his  argument  had  little  relevancy  in  mond  remarks,  "I  am  also  of  opinion 
an  action  for  a  penalty  imposed  by  that,  as  the  law  now  exists  in  this 
statute.  country,  the  mere  representation  of  a 
1.  Keene  v,  Kimball,  16  Gray  play  does  not  of  itself  dedicate  it  to  the 
vlass.)  545;  Keene  v.  Clarke,  5  Rob.(N.  public,  except,  possibly,  so  far  as  those 
Y.)  38;  Falmer  v.  De  Witt,  2  Sweeney  who  witness  its  performance  can  recol- 


(Mass.)  545;  Keene  V.  Clarke,  ^  Rob.(N.    public,  except,  possibly,  so  far  as  those 
(N.  V.)  530;  s.  c,  7  Rob.  (N.  Y.)  530;    lect  it,  and  that  the  spectators  have  not 


36  How.  (N.  Y.)  Pr.  222;   47  N.  Y.  the  right  to  secure  its  reproduction  by 

532;  Crowe  V.  Aiken,  2  Biss.  (U.  S.)  phonographic  or  other  verbatim  report, 

208;  Shook  V.  Rankin,  6  Biss.  (U.  S.)  independent  of  memory." 

477;  Boudcault  V.  Fox,  5  Blatchf.  (U.  S.)  2.  Goldmark  v.  Krehng,  25  Fed.  Rep. 
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The  spectator  of  a  play  is  entitled  to  all  the  enjoyment  he  can 
derive  from  its  exhibition.  He  may  make  it  afterwards  the  sub- 
ject of  conversation,  of  agreeable  recollection,  or  of  just  criticism, 
but  in  paying  for  his  ticket  of  admission  he  acquires  no  right  to 
reproduce  it.  The  rights  of  the  author  cannot  be  made  to  de- 
pend merely  on  his  capacity  to  enforce  them,  or  those  of  the 
spectator  on  his  ability  to  assert  them.  One  may  abandon  his 
property,  or  may  dedicate  it  to  the  use  of  the  public ;  but  while  it 
remains  his,  the  fact  that  another  is  able  to  get  possession  of  it  in 
no  way  affects  his  rights.^ 

{b)  Lectures, — Persons  who  are  admitted  to  hear  lectures  de- 
livered orally  may  go  to  the  extent,  if  they  are  able  to  do  so,  of 
putting  them  down  by  means  of  shorthand,  yet  they  can  do  that 
only  for  the  purpose  of  their  own  information,  and  cannot  pub- 
lish for  profit  that  which  they  had  not  ootained  the  right  of  sell- 
ing^ 


U)  Letters — (See  Letters). 


^d)  Works  of  Art. — Statues  and  paintings  are  also  entitled  to 
protection  by  the  common  law.^ 

349;  Keene  v,  Kimball,  16  Gray  (Mass.)  piracy  in  having  made  for  sale  copies  of 

545;  Boucicault  v.  Fox,  5  Blatchf.  (U.  a  painting  representing    the  death  of 

S.)  87;  Shook  V.  Daly,  49   How.  (N.  Chatterton.     He    denied    direct  copy- 

Y.)   Pr.  366;  French  v.   Maguire,   55  ins,  but  admitted  that  he  had  seen  tlie 

How.  Pr.  471;  Shook  v,  Rankin,  6  Biss.  original  while  on  exhibition,  and  said 

(U.  S.)  477;   Crowe  v,  Aiken,  2  Biss.  that  he  had  made  his  photographs  from 

(U.    S.)    208;  Palmer    v.  De  Witt,   2  an  arrangement  of  figures,  objects  and 

Sweeney    (N.  Y.)  530;  Boucicault  v,  scenery,  which  he  had  prepared  in  hte 

Wood,  2  Biss.  34.  own  gallery.     He  further  admitted  that 

1.  Tompkins  t;.  Halleck,  133  Mass.  42.  he  had  made  the  arrangement  from  his 

S.  Abemethy  v,  Hutchinson,  i  Hall  &  recollection  of  the  painting,  and  with  a 

Tw.  40.  view  of  presenting  a  stereoscopic  pho- 

*'We  do  not  intend  in  this  decision  to  tograph  of  the  same  representation  as 
intimate  that  there  is  any  right  to  re-  that  given  by  the  painting.  The  court 
port  phonographically  or  otherwise  a  did  not  hesitate  to  declare  that  this  was 
lecture  or  other  written  discourse  an  unlawful  use  of  the  plaintiflTs  prop- 
which  its  author  delivers  before  a  pub-  erty.  **The  stereoscopic  slides,  said 
lie  audience,  and  which  he  desires  the  Lord  Justice  of  Appeals,  "are 
again  to  use  in  like  manner  for  his  own  not  photographs  taken  directly  from 
profit,  and  to  publish  it  without  his  the  picture,  in  the  ordinary  mode  of 
consent,  or  to  make  any  use  of  a  copy  copying;  but  they  are  photographic 
thus  obtained.  The  student  who  at-  pictures  of  a  model  itself  copied  from, 
tends  a  medical  lecture  may  have  a  and  accurately  imitating  in  its  design 
perfect  right  to  remember  as  much  as  and  outline  the  petitioner's  painting, 
he  can,  and  afterward  to  use  the  infor-  It  is  through  this  medium  that  the  pho- 
mation  thus  acquired  in  his  own  med-  tograph  has  been  made  a  perfect  repre- 
ical  practice  ortocommunicate  it  to  stu-  sentation  of  the  painting.  Thus  the 
dents  or  classes  of  his  own  without  in-  object  contrived  and  achieved,  and  the 
volving  the  right  to  commit  the  lecture  consequent  injury,  are  the  very  same 
to  writing,  for  the  purpose  of  subse-  as  if  the  copy  had,  in  breach  of  confi- 
quent  publication  in  print  or  by  oral  dence,  been  made  on  the  view  and  by 
delivery.''  Hoar,  J.,  in  Keene  v,  Kim-  the  eye,  and  no  court  of  justice  can  ad- 
ball,  10  Gray  (82  Mass.)  5  ci .  See  also  mit  that  an  illegal  act  in  itself  can  be  jus- 
Bartlette  v,  Crittenden,  4  McLean  (U.  tified  by  a  novel  or  circuitous  mode  of 
S.)  303.  effecting  it.    If  it  is  illegal,  so  must 

8.  In  Turner  v.  Robinson,  10  Ir.  Ch.  the  contrivance  be  by  means  of  which 

121,  the    defendant  was  charged  with  it  was  effected." 
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6.  Transfer  of  Literary  Property. — This  property  in  a  manuscript 
is  not  distinguishable  from  other  personal  property.  It  is  gov- 
erned by  the  same  rules  of  transfer  and  succession,  and  is  pro- 
tected by  the  same  process,  and  has  the  benefit  of  all  the  reme- 
dies accorded  to  other  property  so  far  as  applicable.* 

7.  Parting  with  mannscript  by  the  owner  does  not  transfer  the 
exclusive  right  to  copy  it  unless  there  be  an  express  or  implied 
agreement  to  that  effect.* 

8.  Action^  for  the  infringement  of  common  law  rights  must  be 
brought  in  a  State  court,  unless  a  federal  court  has  jurisdiction 
by  virtue  of  the  citizenship  of  the  parties ;  in  which  case  redress 
may  be  sought  in  either  tribunal.^ 

UTEEATTIBE.— See  Literary. 

UTHOOSAPH. — A  print  or  impression  from  a  drawing  on 
stone.* 

1.  Palmer  v.  De  Witt,  ^7  N.  Y.  538.  8.  Drone  on  Copyrights,  110. 

"Personal  property/'  said    Clifford,  4.  This  word  has  been  defined  in  a 

J.,  "is  transferable  by  sale  and  delivery;  United  States  case.    The  question  in- 

and  there  is  no  distinction  in  that  re-  volved  in  this  case  was,  whether  certain 

spect,  independent  of  statute,  between  articles    imported  by  the    defendants 

literary  property  and  property  of  any  into  the  port  of  New  York,  known  as 

other    description.      Owners    of   per-  decalcomanie  pictures,  were  subject  to 

sonal  property  have  the  same  right  to  duty  as  "printed  matter,"  or  as  "manu- 

sell   and  transfer  the  same  as  insepa-  factures  of  paper,  or  of  which  paper  .is 

rable  incidents  of  the  property;  and  the  a  component  material,  not  otherwise 

author  or  proprietor  of  a  manuscript  or  provided  for."    The  statutes  (X2  Stat^ 

picture  possesses  that  right    as  fully  192;  13  id.   213:  Rev.  Stat.,  p.  474,  § 

and  to  the  same  extent  as  the  owner  of  2504,  also  p.  479)  impose  the  duty  in 

any  other  personal  property,  the  same  the  language  following,  viz:  On  "books, 

being  incident  to  the  ownership.    Sales  periodicals,     pamphlets,    blank -books, 

may    be  absolute  or    conditional,  and  bound  or  unbound,  and  all  printed  mat- 

they  may  be  with  or  without  qualifica-  ter,    engravings,    bound    or    unbound, 

tion,  limitations  and   restrictions;  and  illustrated  books  and  papers,  and  maps 

the  rules  of  law  applicable  in  such  cases  and    charts,  twenty-five    per  cent  ad 

to  other  personal  property  must  be  ap-  valorem^'*    On  "paper  sized  or  glued, 

plied  in  determining  Uie  real  character  suitable  only  for  printing  paper,  twen- 

of  a  sale  of  literary  property.     Parton  ty-five  per  cent,  ad  valorem]  printing 

V,  Prane,  3  Cliff.  (U.  S.)  550.  unsized, used  for  books  and  newspapers 

2    Duke    of   QueensburV    v,    Sheb-  exclusively,  twenty  per  cent,    ad   va- 

beare,  2  Eden  329.     Southey   did   not  lorem;  manufactured  of,  or  of  which 

lose  his  rights  in  his  manuscript  by  let-  paper    is   a  component    material    not 

ing  it  remain  twenty -three  years  in  the  otherwise  provided  for,  thirty -five  per 

possession  of  a  book  seller.     Southey  cent  ad  valorem"    The  goods  in  ques- 

V,  Sherwood,  2  Meriv.  435.  "To  make  tiop  were  chromo* lithographs,  consist- 

a  gift  of  a  copy  of  the  manuscript  is  no  ing  of  landscapes,  scenery   and  other 

more  a  transfer  of  the  right  or  abandon-  figures  printed    from  oil  stones  upon 

ment  of  it,  than  it  would  be  a  transfer  paper,  with  one  color  printed  on  top  of 

or  an  abandonment   of   an    exclusive  the  other  until  the  picture  is  finished, 

right  to  republish,  to  give  the  copy  of  a  They  are  used  for  any  purpose  to  which 

printed  work."    McLean,  J.,  in  Bart-  painting  by    hand    can     be    applied, 

lette   V,  Crittenden,  5  McLean  (U.  S.)  There  are  no  letters  constituting  lan- 

41.  guage  upon  the  face  of  the  paper.  They 

An  unconditional  sale  of  a  painting,  were  made  by  means  of  lithographic 
however,  is  a  transfer  of  the  entire  stones,  and  printed  from  the  stones 
properW  in  it.  Parton  v.  Prang,  3  successively  one  after  the  other,  accord- 
Cliff.  (U.  S.)  537;  Turner  v.  Robinson,  ing  to  the  number  of  colors;  the  differ- 
10  Ir.  Ch.  13 X,  510.  ence  between  them  and  a  chromo-litho- 
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graph  being  that  a  chromo  is  printed  the  term  Sprint'  or  'printing*  includes 
positive,  while  decalcomanie  is  printed  the  most  of  the  forms  of  figures  or 
positive  and  negative  but  chiefly  nega-  characters  or  representations,  colored 
tive.  After  the  picture  is  printed,  it  is  or  uncolored,  that  may  be  impressed' on 
sometimes  covered  with  a  metal  leaf,  a  yielding  surface.  Webster  defines 
which  is  also  put  on  by  the  process  of  *to  print:  2.  To  talce  an  impression  of; 
printing;  a  sizing  is  printed  on  from  to  copy  or  take  ofif  the  impress  of,  to 
the  stone,  the  metal  leaf  being  placed  stamp.  3.  Hence,  specifically,  to  strike 
on  top  of  the  sizing  by  hand,  it  being  off  an  impression  of,  or  impressions  of, 
too  brittle  to  be  placed  on  by  the  roller,  from  types,  stereotype  or  engraved 
and  it  is  run  through  the  press,  which  plates,  or  the  like,  by  means  of  a  press; 
prints  the  metal  leaf  on  the  top  of  the  or  to  print  books,  hand  bills,  newspa- 
picture.  Upon  these  articles,  the  col-  pers,  pictures,  and  the  like.  4.  To 
lector  of  the  port  imposed  and  collected  mark  by  pressure;  to  form  an  impres- 
a  duty  of  thirty -five  per  ztnX^  ad  va-  sion  upon;  to  cover  with  figures  by  a 
lorem^  as  a  manufacture  of  paper.  The  press  or  something  analogous  to  it;  as 
importers  paid  the  duty  under  protest,  to  print  calico,  etc.  Print,  noun:  a 
and  brought  suit  to  recover  the  excess,  mark  made  by  impression;  a  line,  char- 
The  court  below  decided  that  the  pic-  acter,  figure,  or  indentation  made  by 
tures  were  dutiable  as  printed  matter,  the  pressure  of  one  body  or  thing  upon 
and  not  as  manufactures  of  paper,  and  another.  3.  A  printed  cloth;  a  fabric 
gave  judgment  for  the  plaintiffs,  which  figured  by  stamping.  Lithograph:  a 
was  affirmed,  Hunt,  J.,  saying:  *'We  print  from  a  drawing  on  stone  .  .  . 
think  that  the  decision  of  the  court  be-  as  a  lithographic  picture.*  Worcester 
low  was  correct.  In  Arthur  v.  Rheims  says:  'a  mark,  form,  character;  a  figure 
(96  U.  S.  143)  it  was  held  that  the  fact  made  by  impression.*  McElrath*s 
that  artificial  flowers  were  a  manufact-  'Commercial  Dictionary,*  'Prints  .  .  . 
ure  of  cotton  did  not  determine  that  impressions  on  paper,  or  engravings  on 
they  were  dutiable  as  components  of  copper,  steel,  wood  or  stone,  represent- 
cotton,  but  that  they  were  properlj'  ing  some  particular  subject  or  composi- 
taxable  under  the  specific  designation  tion,  and  which  may  be  either  colored 
of  'artificial  fiowers.*  The  same  was  or  uncolored.  Lithographs,  pictures,  or 
held  to  be  true  of  india  rubber  goods  in  designs  printed  on  paper  from  the 
Arthur  v,  Davis  (96  U.  S.  135),  and  of  lithographic  stone,  and  on  which  they 
the  steel  forming  a  part  of  spectacles,  are  traced  or  engraved.  Both  when 
in  Arthur  v.  Susfield  (96  U.  S.  129).  plain  and  when  printed  in  colors  they 
No  one  would  contend  that  a  picture  by  are  commercially  regarded  as  engrav- 
an  eminent  artist  painted  on  canvas  ings.*  Homan*s  'Encyclopaedia  of 
would  be  subject  to  duties  as  a  manu-  Commerce.*  'Prints:  impressions  on 
facture  of  flai:,  or  that  a  line  engraving  paper  or  some  substance,  of  engravings 
of  a  high  order  of  merit  would  come  on  copper,  steel,  wood,  stone,  etc.,  rep- 
under  the  head  of  a  manufacture  of  resenting  some  particular  subject  or 
paper,  or  that  a  lithograph  taken  by  a  composition.  Prints,  like  painting,  em- 
single  impression  does  not  fall  under  brace  every  variety  of  subject,  but  dif- 
that  branch  of  the  statute  which  im-  fer  very  widely  in  the  manner  in  which 
poses  duties  on  prints  or  printed  matter,  they  are  engraved.*  McCulloch*s 
We  do  not  perceive  that  the  fact  that  'Dictionary  of  Commerce*  uses  the 
the  result  is  produced  by  several  im-  same  language.  The  pictures  in  ques- 
pressions,  and  of  a  different  color  at  tion  were  printed  from  lithographic 
each  time,  can  make  a  difference  in  the  stones,  by  successive  impressions,  each 
conclusion.  In  country  places,  we  see  impression  giving  a  different  portion  of 
posted  the  advertisements  of  circuses  the  view,  and  of  a  different  color.  Like 
and  shows  and  of  political  meetings  other  pictures,  they  are  made  and  used 
upon  sheets  of  paper  of  large  size,  for  the  purpose  ot  ornament.  Equally 
printed  in  large  type  of  various  colors,  withengravings,  copper  plates  and  litho- 
red,  black  and  blue,  and  requiring  that  graphs,  they  are  printed  and  properly 
the  paper  should  pass  more  than  once  fall  within  the  statutory  designation  of 
through  the  press.  It  would  be  a  novel  printed  matter.  If  further  argument 
idea  that  these  sheets  were  not  printed  were  needed  it  would  be  found  in  the 
matter.  It  is  not  necessary,  however,  principle  noscitur  a  socUs,  Printed 
that  the  characters  produced  should  be  matter  is  named  in  the  list  with  en- 
letters  or  numerals,  or  the  result  ot  types  gravings,  maps,  charts,  illustrated 
or  stereotypes,  or  be  reading  matter,  but  papers.      With  these  printed  pictures 
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MiaitUA.               LITIGATED— LITIGATION.  Miidtioa. 

UTIOATED.— Past  participle  of  to  litigate,  i.  e.  to  make  the 
subject  of  a  lawsuit.^ 

UnOATIOH. — The  act  or  process  of  litigating,  or  carrying  on 

a  lawsuit  in  any  forum,  whether  a  court  of  law  or  otherwise.* 

are  naturally  associated.  With  com-  determine  what  the  future  relations  of 
ponents  and  manufactures  of  paper  are  the  parties  might  be  as  to  these  other 
paper  sized  or  unsized  and  glued,  used  uncollected  securities,  which  do  not 
for  books  and  newspapers  exclusively,  even  appear  to  have  been  given  as  col- 
These  are  descriptions  of  the  article  lateral  to  the  mortgages.  ...  It 
paper  itself,  and  have  no  natural  rela-  was  sufficient  for  the  now  plaintiff  (de- 
tion  to  printed  drawings  or  pictures."  fendant  in  that  suit)  to  come  prepared 
Arthur  v.  MoUer,  97  U.  S.  365.  to  show  the  amount  then  due  on  his 
1.  In  an  action  upon  two  promissory  mortgages.  He  was  not  required  to 
notes,  made  by  S  to  H,  and  endorsed,  to  meet  anything  else,  or  to  establish  his 
£,  the  making  of  the  notes  was  proved,  title  to  other  notes.  The  finding  of  the 
and  it  was  admitted  that  they  were  en-  master,  therefore,  that  the  notes  here 
dorsed  by  H  to  the  plaintiff  £,  and  dis-  in  suit,  signed  by  the  defendant  for  the 
counted  by  him  before  their  maturity,  accomm^ation  of  Mrs.  Hart,  and 
S,  the  maker  and  defendant,  then  put  in  pledged  by  her  to  the  plaintiff,  were 
evidence  the  record  of  a  suit  in  equib^  agreed  to  be  surrendered,  was  a  finding 
by  H  against  £,  the  present  plaintiff,  not  required  under  the  order  of  refer- 
pending  this  action,  to  redeem  certain  ence  to  him,  not  in  issue  between  the 
furniture  from  three  mortgages  made  by  parties,  not  material  to  their  rights,  and 
her  to  him.  This  suit  was  referred  to  a  treated  by  the  court  as  a  nullity  in 
master,  who  reported  that  these  notes  drawing  up  the  final  decree.  .  .  . 
were  made  by  S  as  an  accommodation  It  is  not  necessary  to  cite  many  author- 
for  H;  that  if  these  notes  were  col-  ities  to  the  familiar  doctrine  that  a 
lected  there  would  be  nothing  due  upon  judgment  is  conclusive  by  way  of  es- 
the  mortgages;  but  that  if  the  notes  topel,  only  as  to  those  facts  which  are 
were  surrendered,  which  the  master  necessarily  within  the  issue  presented, 
found  he  had  agreed  to  do,  a  certain  and  without  proof  of  which  the  judg- 
sum  would  be  due  on  the  mortgages,  ment  could  not  have  been  rendered. 
H  asked  for  a  decree  that  she  be  al-  Facts  in  controversy,  bearing  such  re- 
lowed  to  redeem  the  furniture  from  the  lation  to  the  judgment  rendered,  are 
mortgage,  and  that  £  surrender  the  the  only  ones  which  can  in  any  legal 
notes  to  her,  but  the  court  entered  only  sense  be  said  to  have  been  'litigated'  in 
a  decree  that  she  be  allowed  to  redeem  any  judicial  proceeding."  £astman  v, 
the  furniture  upon  payment  of  the  sums  Symonds,  108  Mass.  5^. 
found  to  be  due  by  the  master  on  the  2.  The  statute  3  and  4  W.  IV,  ch.  22,  § 
mortgages.  Afler  the  introduction  of  16,  empowers  the  courts  of  sewers,  **at 
this  record  evidence,  a  witness  testified  its  discretion,"  to  pay  out  of  the  rates 
for  the  defendant  "that  the  notes  were  "all  such  costs,  charges  and  expenses  as 
litigated  before  the  master  in  the  suit  shall  be  incurred  [among  other  things] 
in  equity  ;"  and  the  plaintiff  testified  to  in  or  about  the  carrying  on  of  any  liti- 
the  contrary.  The  judge  who  presided  gation  or  controversy  arising  out  of  the 
at  the  trial,  without  a  jury,  thereupon,  duties  imposed  on"  them.  A  bill  having 
"found  as  a  fact  that  the  notes  were  been  brought  before  parliament  for  tlie 
litigated  before  the  master  ;"  and  ruled  drainage  of  a  certain  district  in  a  man- 
'*that  the  decree  and  proceedings  in  the  ner  likely  to  injure  a  neighboring  level, 
suit  in  equity  were  a  bar  to  the  plain-  the  commissioners  of  sewers  for  that 
tiff's  right  to  recover  in  this  action;"  he  level  appointed  and  authorized  their 
therefore  ordered  judgment  for  the  de-  clerk  to  conduct  an  opposition  to  the 
fendant.  Upon  exceptions,  this  judg-  said  bill  in  its  progress  through  parlia- 
ment was  reversed,  the  court,  Colt,  ment,  with  the  view  of  obtaining  the 
T.,  saying:  "Thejudgment  and  proceed-  insertion  of  clauses  for  the  protection 
mgs  in  the  equity  suit  are  no  bar  to  this  of  the  said  level.  There  being  no 
action.  .  .  .  The  question  before  the  funds  in  the  rates  applicable  to  such 
master  was  of  the  amount  then  due  on  payments  the  clerk  asked  for  a  manda- 
the  plaintiff's  mortgages.  In  ascertain  <  mus  to  compel  the  commissioners  to 
ing  that  it  was  not  necessary  for  him  to  lay  a  gross  rate  to  pay  his  expenses  in- 
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D«fliiitioQ.                        LITIGIOUS— LIVE.  Deflaitlfm. 

LITIOI0XJ8.— In  a  state  of  litigation.* 

LIVE. — As  an  adjective,  alive  ;  having  life ;  living ;  not  dead.* 

curred  in  this  opposition.  It  was  held  Louisiana,  which  declares :  *He  against 
that  the  mandamus  would  lie  under  whom  a  litigious  right  has  been  trans- 
the  statute  4  &  5  Vict,  ch.  45,  §  i,  ferred  may  get  himself  released  by  pay- 
which  authorizes  the  commissioners  ing  to  the  transferee  the  real  price  of 
to  impose  a  tax  for  the  purposes  men-  the  transfer,  together  with  the  interest 
tioned  in  the  prior  act,  the  court,  Lord  from  date.*  The  next  article,  2653,  de- 
Campbell,  C.  J.,  saying:  "1  am  of  fines  what  is  a  litigious  right  as  follows: 
opinion  that  there  ought  to  be  a  man-  *A  right  is  said  to  be  litigious  when- 
damus  to  make  this  rate.  We  are  au-  ever  there  exists  a  suit  or  a  contesta- 
thorized  to  draw  such  inferences  from  tion  on  the  same.*  This  claim  cannot 
the  facts  as  a  jury  might  draw;  and,  on  be  sustained  for  two  reasons:  first,  Her- 
the  statements  before  us,  I  have  no  nandez  did  not  purchase  the  Villavaso 
doubt  that  the  commissioners  have  notes  until  after  the  judgment  in  the 
acted  with  perfect  good  faith  and  with  supreme  court  thereon.  The  right 
great  prudence.  A  serious  mischief  was  ceases  to  be  litigious  when  judgment 
threatened.  I(  is  said  that  they  could  has  been  rendered.  (Marshal  v.  McCrea, 
not  have  been  obliged  bv  mandamus  2  La.  An.  79);  and  secondly,  it  has 
to  oppose  this  bill;  but  tfiat  is  not  a  been  repeatedly  decided  by  the  su- 
true  test.  The  question  is  whether  preme  court  of  Louisiana  that  the  pur- 
there  was  a  litigation  and  controversy  pose  of  article  2652  was  to  prevent  liti- 
within  the  intention  of  the  legislature,  gation,  and  therefore  a  defendant  who, 
and  whether  it  was  conducted  with  instead  of  paying  the  price  of  the 
good  faith.  It  is  true  that  the  opposing  transfer,  contests  the  suit  and  prolongs 
a  drainage  bill  before  the  house  of  the  litigation,  defeats  the  very  object  of 
commons  is  not,  in  tlie  proper  sense,  a  the  article,  and  cannot  exercise  the 
litigation;  but  that  is  the  forum  for  privilege  it  gives.  The  complainant 
such  disputes.  It  is  there  that  battles  should  have  paid  or  tendered  to  Her- 
between  levels  must  be  fought,  and  if  nandez  the  real  price  of  the  transfer 
the  battle  is  not  fought,  the  level  may  with  interest  from  date.  He  would 
be  ruined.  The  case  shows  that  the  then  have  been  in  a  position  to  claim 
commissioners  acted  with  good  faith  in  the  benefit  of  article  2652.  He  cannot, 
ordering  their  agent  to  oppose  the  bill.*'  after  contesting  the  claim  inch  by  inch 
Reg.  V.  Com.,  15  C^B.  549.  and  up  to  the  court  of  last  resort,  can- 

A  litigation  in  which  the  insured  is  eel  it  by  paying  what  it  cost  his  adver- 

claiming  five-eighths  of   the  land   in-  sary.     (Leflwich  t;.  Brown,  4  La.  An. 

stead  of  one-fourth,  is  not  sufficient  to  104*;  Pearson  v,  Grice,  6  La.  An.  233; 

avoid  the  policy  of  fire  insurance,  un-  Rhodes    v.   Hooper,  6    La.    An.   356; 

der  a  provision  therein  that  it  shall  be  Evans  v.  De  L*Isle,  24  La.  An.  2^.)** 

void  if  the  property  is  "in  litigation.**  Cucullu  v.  Hernandez,  103  U.  S.   105, 

Kenton  Ins.  Co.  v.  Wiggenton,  10  Ky.  116. 

L.  Rep.  587.  2.  Live  AnlmaU. — The   act   of  con- 

1.  Under  the  Louisiana  code  it  was  gress,  March  2nd,  1861,  f  aWi2  U.  S. 

held  that  a  party,  after  contesting  by  Stat,  at  Large  193),  exempted  from  duty 

prolonged   litigation    a   claim    against  '^animals,  living,  of  all  kinds,**  and  also 

him,  was  not  entitled  to  the  benefit  of  "birds,   singing,  or  other;**  the  act  of 

art.  2652  of  the  Civil  Code  of  Louisi-  May  i6th,  1866  (14  U.  S.  Stat,  at  Large 

ana,  and  could  not  therefore  cancel   it  48),  entitled  "An  act  imposing  a  duty  on 

by  paying  what  it  cost  the  party  to  live  animals,**  enacted  that  "there  shall 

whom  it  had  been  transferred,  the  court,  be  levied,  collected,  and  paid,  on   all 

Woods,  J.,  saying:  "It  is  averred  by  horses,  mules,  cattle,  sheep,  hogs,  and 

complainant  that  the  purchase  made  by  other  live  animals,  imported  from  for- 

Hernandez  from  Zunts  of  the  notes  and  eign  countries,  a  duty  of  twenty  per 

mortgages  given  by  Cucullu  to  Villa-  cent,  ad  valorem .^^  In  an  action  brought 

vaso,  was  the  purchase  of  a  litigious  to  recover  moneys  paid,  under  protest 

right;  and  even  if  the  notes  and  mort-  for  duties  exacted  by  the  defendant,  as 

gages  are  valid  claims,  no  more  can  be  collector  of   the  port  of  New   York, 

recovered  by  Hernandez  than  he  paid  upon   singing   birds,  imported   by   the 

to  Zunts,    .    .    .    This  claim  is  based  plaintiffs,   the  circuit  court  held  that 

on  article  2652   of  the  Civil  Code  of  singing  birds    were    included    in    the 
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term  live  animals^  and  were  subject  to  tion  to  its  plain  Import"     Reiche  v, 

the  duty,  Woodruff,  J.,  saying:  "The  Smythe,  7  Blatchf.  C.  C.  Rep.  (U.  S.) 

only  fact  to  which  my  attention  is  called,  235. 

which  the  counsel  for  the  defendant  But  upon  error  to  the  supreme  court 
supposes  requires  a  discrimination  be-  this  judgment  was  reversed,  Davis,  J., 
tween  *live  animals'  and  'birds*  is  saying:  "The  act  of  1866  in  its  terms  is 
this:  by  the  23rd  section  of  the  tariff  comprehensive  enough  to  include  birds, 
act  of  March  2nd,  1861  (12  U.  S.  Stat,  and  all  other  living  things  endowed 
at  Large  193),  it  is  enacted,  that  *the  with  sensation  and  the  power  of  volun- 
importation  of  the  articles  hereinafter  tary  motion,  and  if  there  had  not  been 
mentioned,  and  embraced  in  this  section,  previous  legislation  on  the  subject  there 
shall  be  exempt  from  duty* — that  is  to  might  be  some  justification  for  the  posi- 
say,  ambergris,  annotto,  animal  carbon,  tion  that  congress  did  not  intend  to 
animals,  living,  of  all  kinds,  antimony,  narrow  the  meaning  of  the  language 
etc.,  'bells,  berries,  birds,  singing  employed.  If  it  be  tnie  that  it  is  the 
or  other,  and  land  and  water  fowls,  duty  of  the  court  to  ascertain  the 
bismuth,*  etc.,  through  an  extended  meaning  of  the  legislature  from  the 
list.  It  is,  therefore,  urged  that  inas-  words  used  in  the  statute  and  the  sub- 
much  as  congress,  in  this  act  of  1861,  ject  matter  to  which  it  relates,  there  is 
named  'animals,  living,  of  all  kinds;'  an  equal  duty  to  restrict  the  meaning 
and  in  the  same  section,  also  mentioned  of  general  words,  whenever  it  is  found 
singing  birds,  it  must  be  concluded  that  necessarv  to  do  so,  in  order  to  carry 
it  was  the  intention  to  recognize  a  re-  out  the  legislative  intention  (Brewer  v. 
stricted  meaning  of  the  word  'animals*  Blougher,  14  Peters  178).  And  it  is 
not  including  birds,  and  to  introduce  fair  to  presume,  in  case  a  special  mean- 
and  sanction  such  restricted  meaning  as  ing  were  attached  to  certain  words  in  a 
a  definition  of  the  terms  'living  ani-  prior  tarifi'  act,  that  congress  intended 
mals,'  and  'live  animals,'  when  used  they  should  have  the  same  signification 
in  the  laws  regulating  duties  on  im-  when  used  in  a  subsequent  act  in  rela- 
ports;  and  that,  hence,  when  congress,  tion  to  the  same  subject  matter.  This 
in  1866,  imposed  a  duty  of  twentv  per  act  of  186 1  was  in  force  when  the  act 
cent,  upon  all  live  animals,  and  did  not  of  1866 — the  act  in  controversy — was 
also  mention  birds,  it  should  be  held  passed,  and  it  will  be  seen  that  birds 
that  it  was  intended  that  the  latter  are  and  fowls  are  not  embraced  in  the 
still  to  be  exempt  from  duty.  Unfor-  term  'animals,'  and  that  they  are  free 
tunately  for  the  plaintiffs,  the  various  from  dut}',  not  because  they  belong  to 
acts  of  congress  imposing  duties  upon  the  class  of  'living  animals  of  all 
imports  are  too  full  of  examples  of  kinds,'  but  for  the  reason  that  they  are 
tautology  and  repetition  to  warrant  especially  designated.  It  is  quite  mani- 
such  an  inference.  .  .  .  While,  fest  that  congress,  adopting  the  popu- 
therefore,  I  agree  that  where  the  words  lar  signification  of  the  word  'animals' 
of  the  act  have  a  uniform  restricted  or  applied  it  to  quadrupeds,  and  placed 
technical  meaning  in  the  arts,  or  in  trade  birds  and  fowls  in  a  different  classifica- 
and  commerce,  which  may  be  referred  tion.  Congress  having,  therefore,  de- 
to  as  a  means  of  determining  the  sense  fined  the  word  in  one  act,  so  as  to  limit 
in  which  such  words  are  used  in  acts  its  application,  how  can  it  be  contended 
forming  a  part  of  the  regulations  of  that  the  definition  shall  be  enlarged  in 
our  trade,  and  that  where  the  terms  the  next  act  on  the  same  subject,  when 
are  of  doubtful  signification,  such  a  cir-  there  is  no  language  used  indicating 
cumstance  as  is  here  relied  upon  by  the  an  intention  to  produce  such  a  result  ? 
plaintiffs  might  indicate  that  congress  Both  acts  are  in  pari  materia^  and  it 
recognized  a  distinction,  or  assumed  will  be  presumed  if  the  same  word 
that  one  did  not  include  the  other,  be  used  in  both,  and  a  special  meaning 
there  is  here  no  warrant  for  such  con-  were  given  it  in  the  first  act,  that  it  was 
struction  of  the  act  as  will  entitle  the  intended  it  should  receive  the  same  in- 
plaintiffs  to  recover.  The  term  'all  terpretation  in  the  latter  act,  in  the  ab- 
live  animals'  is  clear,  comprehensive  sence  of  anything  to  show  a  contrary 
and  explicit.  The  addition  of  the  des-  intention.  If  it  be  used  in  a  different 
ignation  of  birds,  in  a  single  instance,  sense  in  the  act  of  1866,  its  meaning  in-  ' 
in  a  former  act,  is  a  casual  circumstance,  stead  of  being  extended  is  narrowed, 
of  too  slight  significance  to  warrant  for  all  animals  not  ejusdem  generis 
the  court  in  a  practical  interpolation,  in  'with  horses,  mules,  cattle,  sheep  and 
the  later  special  statute,  of  an  excep-  hogs*  are  excluded  from  the  operation 
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As  a  verb,  to  make  one's  abiding  place  or  home ;  to  reside ;  to 
dwell,*    in    the  phrases  "live  witn,"     "live   together,"   to  cc 

of  the  revenue  laws.  By  the  act  of  braced  within  the  term  'lire  stock/ 
1861,  living  animals  of  all  kinds,  whether  the  contract  of  shipment  was  illegal, 
domesticated  or  not,  could  be  imported  and  cannot  be  the  foundation  of  a  suit 
without  paying  a  duty.  The  law  of  .  .  .  There  is  great  difficulty,  how - 
1866  steps  in  and  imposes  a  duty  on  ever,  in  upholding  them.  No  act  of 
domestic  quadrupeds,  leaving  the  act  congress  has  been  referred  to,  nor  have 
of  1 861  applicable  to  all  other  quadru-  I  found  any  authorizing  them.  They 
peds,  and  to  birds  and  fowls."  Reiche  amount,  on  the  most  mitigated  eoli- 
th. Smythe,  13  Wall.  (U.  S.)  162.  struction  that  can  be  given  to  them, 

Live    Stock. — See    Live    and     Dead  to  an  entire   prohibition  of  the  com- 

Stock,  under  Dead,  5   Am.  &   Eng.  merce  of   the  country  in   the  articles 

Encvc.  of  Law,  p.  14,  note.  of  horses,  mules,  cattle  and  sheep,  all 

Where  an  order  of  the  secretary  of  of  which  are  confessedly  within  the 
war,  of  the  13th  of  May,  1863,  had  pro-  scope  of  the  orders — ^a  commerce  made 
hibited  the  purchase  and  sale  of  horses,  lawful  by  our  navigation  laws,  and  by 
mules  and  live  stock  intended  for  ex-  treaty  stipulations.  This  trade  is  abso- 
portation,  and  the  secretary  of  the  lutely  suspended  indefinitely;  and,  not 
treasury,  with  a  view  to  this  order,  only'  this,  but  the  government  in  the 
directed  the  collectors  of  customs  to  meantime  is  made  the  general  pur- 
refuse  clearance  for  the  exportation  of  chaser  of  all  this  description  of  prop- 
horses,  mules  and  live  stocky  and  to  de-  erty  destined  to  a  foreign  market 
tain  all  animals  attempted  to  be  ex-  Moreover,  if  the  construction  given  to 
ported  in  violation  of  such  orders,  cer-  the  orders  by  the  custom  house  officers 
tain  live  fowls  put  on  board  a  vessel  at  can  be  maintained,  then  I  do  not  see 
New  York,  for  exportation  to  Havana,  but  that  all  the  domestic  animals  of  the 
were  seized  by  the  collector  of  customs.  United  States  fell  within  the  prohtbi- 
Three  bills  of  lading  had  been  signed  tion  and  were  taken  out  of  the  foreign 
for  them,  one  of  which  was  retained  by  commerce  of  the  country.  I  am  satis- 
the  master  of  the  vessel,  and  the  other  fied,  however,  that  upon  a  true  and  ob- 
two  delivered  to  the  consignor  and  vious  interpretation,  the  article  of  fowls 
forwarded  to  the  consignees  who  made  was  not  embraced  within  the  scope  of 
an  advance  thereon  by  their  agent,  the  orders,  and  that  the  custom  house 
when  the  fowls  were  seized  under  the  officers  misconstrued  them.  Indeed,  it 
above  orders  and  removed  from  the  is  due  to  the  secretary  to  say  that,  on 
vessel;  the  bill  of  lading  left  in  the  his  attention  being  called  to  the  subject, 
hands  of  the  master  was  cancelled  by  he  disavowed  the  construction.**  The 
the  consignor.  The  vessel  had  cleared  Matilda  A.  Lewis,  5  Blatchf.  C.  C.  Rep. 
before  the  seizure,  and  upon  the  re-  (U.  S.)  520. 

moval  of  the  fowls,  she  was  allowed  to  1.  To  Live  and  Cany  on  Bnaineei. — 
proceed  upon  her  voyage.  The  other  See  Carry,  2  Am.  &  Eng.  Encyc.  of 
two  bills  of  lading  came  into  the  hands  Law,  p.  17,  note.  See  also  Minor  v, 
of  the  consignees,  with  advices  of  the  London  &  Northwestern  Railway  Co. 
advance  made  by  their  agent.  In  an  i  C.  B.,  N.  S.  325.  /j»  r^  Charles  L.  R.. 
action  by  the  consignees  against  the  13  Eq.  Cas.  ^8.  See  also  Dwell,  6 
vessel,  on  these  two  bills  of  lading  to  Am.  &  Eng.  Encyc.  of  Law,  p.  100. 
recover  the  amount  of  such  advance,  In  the  Ontario  (Canada)  Statute  of 
because  of  the  nondelivery  of  the  fowls  32  Vict.,  ch.  23,  §  7,  of  a  kindred  char- 
at  Havana,  it  was  held  that  the  vessel  acter  to  the  English  statute  construed 
was  liable.  Nelson,  J.,  saying:  "The  in  the  above  cases,  the  phrase  **live  and 
main  defence  set  up,  in  this  case,  is,  carry  on  business"  is  used  instead  of 
that  the  shipment  was  illegal,  and  the  **dwell  and  carry  on  business,"  or  '*carrv 
contract  arising  out  of  the  bills  of  lad-  on  business"  only.  This  phrase  has 
ing  void.  .  .  .  It  is  quite  clear  that  been  construed  in  Ahrens  v.  McGilli- 
the  defence  to  the  claim  for  the  advance  gat,  23  U.  C.  C.  P.  171,  and  the  doctrine 
on  the  bills  of  lading,  and  for  the  non-  of  the  English  cases  followed, 
delivery  of  the  goods  at  the  port  of  This  view  was  subsequentlv  con- 
destination,  must  rest  on  the  validity  of  firmed  in  a  case  in  which  the  court, 
these  orders.  For,  I  agree,  that  if  they  Gwynne,  J.,  said:  "Strictly  speaking, 
can  be  upheld,  and  if  the  fowls  are  em-  the  word  *live'  is  inapplicable  to  a  cor- 
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habit.*     Sometimes  used  in  the  sense  bf  earning  or  obtaining  a 
livelihood* — 

poration.      The   corresponding  words  family    of    a   relative  of    the  libellant, 

^reside/  or  'dwells,'  as  applied  to  a  cor-  her  husband  intending,  if  possible,  to 

poration,  have  always  been  construed  find  employment  there,  in  which  case 

as  referring  to  the  place  where  the  head  he  proposed  to  reside  permanently  in 

office  of  the  corporation  is  held,  where  that  place.     Failing  to  find  any  work 

the  seal  is  kept,  the  board  of  directors  he  returned  to  New  Jersev,  leaving  the 

meet,  and  the  principal  business  of  the  libellant  in  Medford,  for  the  reason  that 

corporation  is  carried  on;   in  fact,  the  he  had  no  means  to  pay  her  travelling 

same  construction  as  is  g^ven  to   the  expenses  and   to  maintain  her.     The 

words  'carry  on  their  business,"  in  ref-  adultery     charged     against    him    wa» 

erence  to  the  place  where  they  do  carry  shown  to  have  been  committed  during 

on  business."  Westover  v.  Turner,  26  U.  his  stay  in  Massachusetts.     Upon  these 

C.  C.  P.  510.  facts  tne  libel  was  dismissed,  the  court, 

1.  LlTe  Tog«t]ier. — In  a  libel  for  di-  Chapman,  C.  J.,  saying:  "It  is  pro- 
vorce,  from  the  bond  of  matrimony,  for  vided  by  Gen.  Stat.,  ch.  107,  f  12,  that 
the  cause  of  adultery,  filed  by  a  rest-  with  certain  exceptions,  not  applicable 
dent  of  Charlestown,  Massachusetts,  io  to  this  case,  no  divorce  shall  be  decreed 
1869,  it  appeared  that  the  parties  were  for  any  cause,  if  the  parties  have  never 
married  at  San  Francisco,  in  1867,  and  Mived  together  as  husband  and  wife'  in 
soon  afterwards  separated.  The  libel-  this  State.  We  think  the  true  inter- 
lant  returned  to  Massachusetts,  where  pretation  of  this  provision  is,  that  they 
he  continued  to  reside  up  to  the  time  of  must  have  had  a  domicil  here,  and  not 
filing  the  libel.  The  respondent  also  merely  lived  together  as  travellers  pass- 
came  to  Massachusetts,  and  resided  in  ing  through  the  State,  or  as  visitors  for 
different  places  in  that  State,  making  a  a  purpose  that  is  merely  temporary,  or 
visit,  or  visits,  to  Charlestown;  but  it  not  with  intent  to  acquire  a  domicil. 
appeared  that  "the  parties  never  cohab-  The  remedy  is  intended  to  be  for  the 
ited,  or  had  any  communication  with  benefit  of  our  own  citizens,  and  not  to 
each  other  in  the  commonwealth"  (that  enable  the  court  to  dissolve  marital 
is,  Massachusetts).  The  court  declined  relations  existing  between  citizens  oi 
to  receive  proofs  of  the  acts  of  adultery,  other  States,  neither  of  whom  has  ever 
and  dismissed  the  libel,  Ambs,  J.,  say-  had  a  domicil  here  .  While 
ing:  "The  parties  never  having  *lived  these  parties  were  in  this  State,  they 
together  as  husband  and  wife  in  this  did  not  acquire  a  domicil  here;  and 
commonwealth,  and  the  libellant  not  the  intention  of  the  husband  to  acquire 
having  lived  here  for  five  consecutive  one  depended  upon  a  contingency  that 
years  next  preceding  the  time  of  filing  never  happened.  Ross  v.  Ross,  103 
the  libel,  this  court  has  no  jurisdiction  Mass.  575. 

of  the  cause.    Gen.   Stat.,  ch.  107,  ^^  2.  Where  a  devise  was  made  of  "the 

IX,  12.    Their  having  lived  in  the  State  farm  on  which  John  Fox  now  lives,"  it 

separately  is  not  sufficient."   Schrow  v.  was  held  to  include  the  whole  of  one 

Schrow,  103  Mass.  574.  hundred  and  forty  acres  of  land  in  the 

In  another  libel  filed  in  1867,  for  a  possession  of  John  Fox,  under  a  writ- 
divorce  from  the  bond  of  matrimony,  ten  agreement  with  the  testator,  al- 
for  the  cause  of  adultery,  alleged  to  though  the  land  was  in  three  several 
have  been  committed  by  the  libellee  in  parcels,  of  one  hundred,  eighteen  and 
the  State  of  Massachusetts,  at  divers  twenty-three  acres  respectively,  and  all 
times  since  x866,  the  libellant  described  the  buildings  were  upon  the  one  hun- 
herself  as  of  Medford,  in  that  State,  dred  acre  lot  on  which  John  Fox  re- 
The  libellor  filed  a  motion  to  dismiss  sided,  the  court.  Countryman,  J.,  say- 
the  libel  for  want  of  jurisdiction.  Upon  ing:  "The  precise  question  is  whether 
the  trial  before  Ames,  J.,  it  appeared  the  devise  only  included  the  hundred 
that  the  parties  were  married  in  New  acres  on  which  John  Fox  resided^  or 
Jersey  in  1866,  the  libellee  being  at  that  the  one  hundred  and  eighteen  acres 
time  a  citizen  and  resident  of  that  .  .  .  ,  or  the  entire  three  parcels  of 
State,  and  the  libellant  living  there  one  hundred  and  forty -one  acres  which 
with  her  father,  and  never  having  re-  John  Fox  occupied  .  .  .  The  sub- 
sided in  Massachusetts.  Shortly  after  ject  of  the  devise  is  identified  in  the 
the  marriage  the  parties  came  to  Med-  will  as  "the  farm  on  which  John  Fox 
ford,  and  resided  for  some  weeks  in  the  now  lives^    There  is  no  force  in  the 
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Lives,  plural  of  life,  a  period  of  existence.^ 

LIVELIHOOD. — Means    of    subsistence    or    maintaining    life; 
means  of  living.* 

suggestion  that  this  language  merely  tainly  does  not  lie  in  the  mouth  of  the 
refers  to  the  main  parcel  of  one  hun-  guilty  party  or  his  legal  representatives 
dred  acres  on  which  the  buildings  are  to  say,  afler  a  divorce  obtained  for  his 
located,  and  where  he  therefore  resides,  fault,  that  the  joint  lives  of  the  parties 
even  if  we  restrict  the  meaning  of  the  to  this  agreement  did  not  mean,  at  the 
word  'lives'  and   consider  it  as    only  time  it  was  made,  their  lives  as  husband 
equivalent    to    'dwells,'     or    'resides,'  and  wife.    The  language  of  the  agree- 
because  each  of  the  lots  is  a  part  of  the  ment,  and  of  the  decree  by  which  it 
farm;  and  when  the  occupant  is  referred  was  sought  to  give  it  effect,  must  be 
to  as  living,  or  dwelling  or  residing  on  interpreted     according    to     the    plain 
the  farm,  they  are  all  necessarily  in-  meaning  of  the  words  as  used.    This 
eluded  and  reterred  to  under  that  desig-  was  an  arrangement  between  husband 
nation.      But   I    apprehend    tliat    the  and  wife,  by  which  the  wife  waived  her 
word  'lives'  was  really  used  by  the  tes-  claim  to  an  equity  to  have  the  whole  of 
tator  in  the  more  general  sense  of  'sub-  l^er  separate  income  set  apart  to  her- 
Aisting,'  or  obtaining  a  livelihood,'  on  self,  and   consented  that  her  husband 
the  farm;  and  while  a  more  restricted  might  have  a  certain  fixed  proportion 
meaning    would    not    be    inconsistent  of  it  to  himself.   It  was  as  her  husband, 
with,  this  extended  signification  would  and  only  as  her  husband,  that  he  could 
serve  to  strengthen,  the  view  or   con-  have  any  claim  whatever  to   any  por- 
struction  already  adopted,  as  John  Fox,  tion  of  this  income.     It  was  not  to  be 
in  fact,  occupied  and  obtained  his  live-  presumed  that  he  would  ever  forfeit  his 
lihood   from  all  the  lots,  as  one  farm."  marital  rights;  and  it  was  unnecessary, 
Kendall  v.  Miller,  47  How.  Pr.  (N.  Y.)  as  it  would  have  been  indecent,  to  pro- 
446.  vide  expressly  for  such  a  contingency. 
1.  Joint  LlTef . — Where,  by  a  decree  It  was  enough  that,  in  the  event  of  a 
in  equity,  a  husband  and  wife  were  to  termination  of  the  marital  relations  by 
receive  certain  proportions  of  a  fund  his  fault,  all  his  rights  of  every  descrip- 
arising  from  the  sale  of  land  belonging  tion,  to  her  property  as  well  as  to  her 
to  the  wife,  during  their  ^^joint  lives^  person,  would  be   wholly  at  an  end." 
it  was  Meid  that  that  period  is,  in  con-  Highley  v.  Allen,  3  Mo.  App.  521. 
templation  of  law,  reached  when  the  2.  In  England  it  has  been  keld^  that 
wife   has  secured  a  divorce,   as  com-  where  an  estate  is  given  to  a  husband 
pletely  as  if  the  husband  had  died,  the  for  the  livelihood  of  the  wife,  he  is  to  be 
court,  Bakbwell,  J.,  saying:  "At  the  considered   a   trustee  for  her  separate 
date  ofthe  agreement  between  Margaret  use;     the     court,     Hardwickk,  Ld. 
and  Nathaniel  Highley,  and  the  decree  Ch.,    saying:      "There      is      another 
entered  in  pursuance  thereof,  they  sus-  question     in    relation    to    an     estate 
tained  to  each  other  the  relation  of  hus-  given  to  a  husband  for  the  livelikood  of 
band  and  wife — a  relation  which  must  the  wife,  whether  this  ought  to  be  con- 
exist  during   the   joint  lives  of  those  sidered  as  a  separate  trust  for  the  use 
entering  into  the    marriage    contract,  of  the  wife.     I  am    of  opinion    that, 
unless    one  of  the   parties    remaining  where  an  estate  is  g^ven   to  a  husband 
faithful  to  all  the  solemn  obligations  of  for  the  use  of  the  wife,  he  may  be  con- 
the   marriage  state,  those    obligations  sidered   as  a  trustee  for  her  separate 
are  gravely  violated  by  the  other.    The  use.    Technical  words  are  not  neces- 
joint  lives  of  the  parties  to  this  com-  sary   to  make  a  separate  trust,  for  the 
promise  must,  therefore,  have  meant,  word  livelikood  is  suflScient  to  show  tlie 
in   the  mouth  of  each  party  to  it,  the  intention  of  the  giver  that  it  should  be 
time  of  their  coverture;  no  more  and  to  her  sole  and  separate  use^     Darby 
no  less.    It  could  never  be  susceptible  v.  Darby,  3  Atkyns  399. 
of  any  other  meaning  exce  t  by  the  This  ruling  w«s  cited  and  commented 
fault  of  one  party  alone;  and  it  cannot  on  in  a  Pennsylvania  case,  in  which  a 
be  supposed   that  either  party  to  the  testator  devised  to  his  dai^hter  the  use, 
compromise  intended  at  the  time  it  was  issue  and  profits  of  certain  lands,  during 
made,  by  his  or  her  own  fault,  to  make  her  natural  life,  and  subsequenUy  by  a 
it  possil>le  that  their  married  life  should  codicil  "on  further  consideration,"   de- 
come  to  an  end  before  death.    It  cer-  vised  the  same  lands  in  trust,  ''for  the 
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use,  benefit  and  behoof  of  my  daugh-  shall  be  lawful  for  anj  person,  etc., 
ter,  for  and  during  her  natural  life,  whether  residing* within  the  city  of  Lon- 
thej  (the  trustees)  or  the  survivor  of  don  or  elsewhere,  who  shall  have  any 
them  to  rent  out  in  the  best  manner  debt  due  to  them,  not  exceeding  £5,  from 
they  can  .  .  .  she,  my  said  daughter,  any  person  or  persons  whatsoever,  re- 
to  have  all  the  rents^  issues  and  profits  siding  or  inhabiting  within  the  city  of 
arising  from  the  aforesaid  plantation,  L.oncK)n,  etc.,  or  keeping  any  house, 
for  and  during  her  natural  life."  The  warehouse,  shop,  etc.,  or  seeking  a  live- 
husband  of  the  testator's  daughter  hav*  likood^  or  trading  or  dealing  as  afore- 
ing  claimed  the  rents  and  profits  in  the  said,  to  cause  such  debtor,  etc.,  to  be 
right  of  his  wife,  it  was  contended  on  warned  or  summoned  by  personal  ser- 
behalf  of  the  trustees  that  ''when  the  vice  .  .  .  within  the  jurisdiction  of 
testator,  *on  further  consideration,'  de-  the  court  of  requests,  to  appear  before 
termined  to  make  his  codicil,  he  must  the  commissioners  at  Guildhall,  etc." 
have  intended  some  material  and  sub-  The  act  further  provided  that  if  said  debt 
stantial  alteration  in  his  will.  The  idea  was  recovered  in  any  other  court,  the 
suggested  that  he  meant  to  create  plaintiff  should  not  be  entitled  to  costs, 
trustees,  and  put  the  lands  under  their  Under  this  act,  where  the  defendant 
management,  is  far  from  being  satis*  was  an  underwriter  at  Lloyd's  coffee- 
factory,  unless  he  had  more  incontem-  house,  while  his  dwelling  was  out  of 
plation.  He  must  have  meant  to  secure  the  city  of  London,  but  he  had  a  seat  at 
a  support  and  livelihood  to  his  daugh-  Lloyd  s,  and  there  followed  the  business 
ter,  independent  of  her  husband's  con-  of  an  underwriter,  by  underwriting 
trol,  or  his  codicil  could  be  of  but  little  policies  of  insurance  in  the  usual  way, 
avail.  No  certain  terms  are  necessary  the  court  held  that  the  defendant  did 
to  vest  a  separate  use  of  chattels  to  a  not  come  under  the  description  of  a 
feme  covert,  (Graham  v,  London-  person  trading,  dealing  and  seeking  a 
dcrry,  3  Atkyns  393.)  Technical  words  livelihood  within  the  city  of  London, 
are  not  necessary  to  make  a  separate  according  to  the  meaning  and  terms  of 
trust  for  the  wife.  The  words  *iiveli-  the  act,  Lord  Ellenborough  say- 
hood  of  the  wife'  are  sufficient  to  show  ing:  **That  he  thought  that,  by  possi- 
the  intention  of  the  giver  that  it  should  bility,  a  person  carrying  on  business  as 
be  for  her  sole  use."  The  court  gave  the  defendant  did,  as  an  underwriter, 
judgment  for  the  husband,  McKban,  might  be  subject  to  the  jurisdiction  of 
C.  J.,  saying:  "We  may,  with  Lord  the  c<>i»r/ <?/*c<wi5<:itfj»c«,  if  he  followed  it 
Talbot  (Forrest  242),  ^privately  as  his  trade,  or  mode  of  gaining  a  live- 
Mi »/('  that  the  devise  to  Mrs.  Torbert  lihood;  but  that  must  depend  upon  the 
was  for  her  separate  use;  but  'we  are  quantity  of  business  which  he  did,  and 
not  at  liberty,  by  private  opinion,  to  the  mode  in  which  he  followed  it.  He 
make  a  construction  against  the  plain  should  therefore  expect  evidence  to  be 
words  of  a  will.'  No  technical  or  other  given  to  that  effect.  A  person  occa- 
expressions  whatever,  such  as  'for  the  sionally  underwriting  a  policy  could 
livelihood  of  the  wife,'  etc.,  are  inserted  be  said  to  be  thereby  trading  or  seehing 
in  the  will,  from  which  we  can  collect,  a  livelihood^'*  It  appearing,  however, 
or  necessarily  infer,  that  this  was  meant  that  the  defendant  had  paid  part  of  the 
as  an  independent  provision  for  the  amount  due  into  court,  and  so  acknowl- 
daughter.  Judging  on  the  face  of  the  edged  the  jurisdiction,  the  objection 
will  and  codicil,  I  can  discover  no  clear  that  suit  should  have  been  brought  in 
intent  disclosed  by  the  testator,  that  the  the  court  of  requests  was  not,  sus- 
rents  and  profits  of  the  plantation  tained.  Miller  v,  Williams,  5  Espin- 
should  not  be  subject  to  the  control  or  asse  19. 

intermeddling  of  the  husband  of  Beu-  Upon  the  same  statute,  it  was  moved 
lah;  and  unless  such  intent  appear,  the  to  restrain  the  plaintiff's  costs,  who 
law  gives  him  the  whole,  in  right  of  his  upon  the  trial  of  the  cause  at  West- 
wife/'  Torbert  v.  Twining,  i  Yeates  minster,  had  recovered  £4  5s.  only, 
(Pa.)  432.  because  the  defendant  was  a  free- 
SeeuSig  a  Uvellliood. — ^The  several  man  of  London,  and  although 
statutes  giving  jurisdiction  to  the  court  he  slept  at  a  lodging  in  Fins- 
of  requests  in  various  parts  of  England,  bury,  in  Middlesex,  he  was  liable  to  be 
in  actions  upon  debts  of  £5  and  under,  sued  in  the  London  court  of  requests, 
have  led  to  frequent  construction  of  inasmuch  as  he  "sought  his  livelihood" 
this  phrase.  Thus  the  statute  of  39  and  in  London  within  the  meaning  of  the 
40  Geo.  Ill,  ch.  104,  provided:  "That  it  act,  being  an  auctioneer's  porter,  and 
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plying  at  two  public  houses  in  the  city.  How  else  can  we  interpret  what  is  a 
where  he  was  always  to  be  found,  as  seeking  of  his  livelihood  there?  For 
the  plaintiff  well  knew;  for  he  had  him-  otherwise,  if  a  person  went  his  round 
self  addressed  letters  to  the  defendant  only  occasionally  in  the  city  to  seek  for 
there.  But  the  court  observed  that  the  employment,  though  his  general  resi- 
words  **seeking  a  livelihood"  certainly  dence  were  elsewhere,  he  must  always 
were  of  very  general  import;  yet  must  be  sued  in  London;  as  may  happen  to 
they  be  restrained  to  the  seelcing  it  by  be  the  case  of  porters,  newspaper  car- 
some  means,  which  are  local,  and  which  riers  and  the  like;  which  never  could 
show  where  the  defendant  is  to  be  have  been  within  the  contemplation  of 
found,  so  that  he  may  be  served  with  a  the  leg^lature.  Now  this  person  maj 
summons.  He  may  change  his  public  fairly  be  said  to  seek  his  livelihood 
house  every  dav,  and  the  plaintiff's  where  he  resides  with  his  wife  in 
knowledge  of  his  resort  is  merely  a  Middlesex;  for  the  trade  carried  on  bj 
casual  circumstance.  So  the  rule  was  her  asency  is  his  trade;  he  is  11- 
refused.  Skinner  v.  Davis,  2  Taunton  able  lot  the  debts  contracted  in  it, 
196.  See  also  Gray  v.  Cook,  8  East  336;  and  entitled  to  the  profits;  but  if  we 
Holden  v.  Newman,  13  East  161.  were  to  put  the  construction  on  the 
In  another  case  It  appeared  from  the  act  now  contended  for  every  tradesman 
defendant's  affidavit,  that  at  the  time  who  supplied  her  with  goods  in  Middle- 
the  debt  was  contracted  he  was  em-  sex  would  be  obliged  to  sue  her  husband 
ployed  as  clerk  to  and  boarded  with  a  in  London."  Stevens  v,  Derry,  16  East 
Mr.  Hughes,  who  had  apartments  in  147. 

the  plaintiff's  house  within  the  city.        But  where  a  person  rented  a  count- 

'That  at  the  commencement  of  the  ac-  ing  house  in  the  city  of  London  jointly 

tion  the  plaintiff  resided,    as  he  still  with  another  person  and  received  or- 

does,  within  the  city,  and  the  defend-  ders  there  for  his  business,  it  was  ktU 

ant  was  and  still  is  employed  as  a  clerk  that  he  was  within  the  jurisdiction  of 

by  certain  solicitors,  with  whom  he  re-  the  court  of  requests  for  the  city  of 

sides,  within  the  city,  by  which  he  ob-  London,  although  he  sleep  and  reside 

tains  his  livelihood.    By  the  plaintiffs  in  Southwark,  the  court,  Gibbs,  C.  J^ 

affidavit  it  appeared  that  the  debt  was  saying:  "It  has  been  enacted  (14  Geo. 

contracted    for    clothes,    which     were  II,  ch.  10)  that  a  person  renting  a  shop 

delivered  in  the  city,  but  that  before,  or  stall  shall  be  within  the  jurisdiction, 

and   at  the  time,  and   for  six  months  and  I  cannot  distinguish  between  the 

afterwards,  the  defendant  lodged  with  case  of  a  man  renting  by  himself  and 

his  wife  in  the  county  of  Middlesex,  with  another  person.    In   the  present 

first  at  Blackhill  and  then  at  Penton-  case  the  defendant's  interest  always  re- 

ville,  where  they  now  reside,  and  where  mains;  it  is,  therefore,  distinguishable 

the  wife  carries  on  the  business  of  a  from  the  case  of  Grav  v.  Cook."   Croft 

mantua  maker,  and  that  they  have  no  v.  Pitman,  i  Marshall  269. 
property  within  the  city  of  London.        In  this  latter  case  the  court  of  KJng^s 

Upon  these  facts   the  court  sustained  Bench  A^/^f  that  a  market  gardener,  who 

the   judgment    for    the    plaintiff,     Le  rented    a    stand    and    shed   in    Fleet 

Blanc,  J.,  saying:  "The  question  is  Market,  which  he  occupied  three  times 

brought  before  the  court  for  the  first  a    week    only,    was    not   within    the 

time  for  the  construction  of  the  words  meaning  of  the  act    Gray  v.  Cook, 

^seeking  his  livelihood,'  in  the  act;  the  8  East  336. 

court,  therefore,  should  put  such  a  con-        On  the  other    hand,   where  a  coal 

struction  as  will  fall  in  with  the  views  merchant  resided  at  Lambeth,  in  Surrev, 

of  the  legislature,  and  yet  avoid  the  in-  and  carried  on  his  business  there,  but 

convenience  which  would  ensue  from  kept  a  counting  house  in   the  city  of 

too  extended  an  interpretation  of  these  London   for  the  purpose  of  receiving 

general  words.  The  question  is  whether  orders,  he  was  held  not  entitled  to  the 

this  man  was   residing   or  seeking  his  privilege    of  being    sued   only  in  the 

livelihood  at  the  time,  within  the  city  London  court  of  requests  as  a  person 

of  London.     It  is  not  pretended  that  seeking  his  livelihood  in  the  cit)-,  the 

the    place  of  domicil    was    not    else-  court,  Abbott,  C.  J.,  saying:  "I  am  of 

where;  and   as   to  seeking  his  liveli-  opinion,  on  the  authority  of  Stephens 

^0i7</,  that  must  mean  seeking  the  whole  v.  Derry  (16  East  147),  that  this  rule 

of  his  livelihood  within  the  city;  it  is  must  be  discharged.    That  case  decides 

the  only  sensible  construction    which  that  where  the  party  claims  the  privi- 

can  be  put  upon  those  words  in  the  act  lege  of  being  sued  in  the  London  court 
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of  requests,  the  citj  of  London  must  be  placed  on  the  words  ^seeking  a  liveli- 
the  only  place  in  which  he  seeks  his  kood,^  But  I  think  those  words  must  be 
livelihood.  Here  it  is  true  that  the  de-  construed  with  reference  to  the  pre- 
fendant  has  a  counting  house  in  the  ceding  and  subsequent  words.  The 
city  of  London,  but  that  is  not  the  only  whole  stands  thus — ^keeping  any  house, 
place  in  which  he  seeks  his  livelihood^  warehouse,  shop,  shed,  stall,  stand,  or 
and  'counting  house'  is  not  one  of  the  seeking  a  livelihood^  or  trading  or  deal - 
words  mentioned  in  the  act.  Strictly  ing  within  the  same  city,'  etc.  When  I 
speaking,  this  defendant  is  not  seeking  see  the  words  ^seeking  a  livelihood'  so 
his  livelihood  in  London  by  trading,  associated  with  those  other  words,  it 
His  place  of  business  is  in  Surrey,  where  appears  to  me  that  the  expression  must 
he  carries  on  his  trade,  and  he  merely  be  taken  to  point  to  a  person  who  Is 
has  his  counting  house  for  the  purpose  carrying  on  some  business  on  his  own 
of  receiving  orders.  In  any  view,  there-  account^  and  not  in  the  subordinate  sit- 
fore,  of  the  words  of  the  statute,  I  nation  of  a  clerk,  which  does  not 
think  the  defendant  is  not  entitled  to  answer  to  the  description  of  'keeping  a 
be  sued  only  in  London."  Kemsett  v.  shop'  or  'trading  or  dealing.'  I  think, 
West,  5  Dowl.  &  Ry.  626.  See  also  therefore,  the  defendant  is  not  a  person 
Reeves  v.  Stroud,  i  Dowl.  P.  C.  399.  within  the  meaning  of  this  act."  Smith 

In  another  case  the  defendant,  in  v.  Hurrell,  xo  B.  &  C.  542. 
support  of  his  rule  to  deprive  the  plain-  Again,  the  master  of  a  trading  ves- 
tiff  of  his  costs,  filed  an  affidavit  setting  sel  trading  between  London  and  Rot- 
forth  that  he  was  an  officer  of  the  terdam,  and  having  no  place  of  business 
sheriff  of  Middlesex,  residing  and  car-  in  the  city,  but  occasionally  transacting 
rying  on  his  business  in  Middlesex,  a  little  business  at  the  quay  where  his 
but  having  also  an  office  in  London,  vessel  was  moored,  and  having  a  place 
which  he  rented  jointly  with  his  son  of  residence  in  South wark,  was  held 
and  partner  in  Fetter  Lane.  He  relied  not  to  be  a  person  seeking  a  livelihood 
on  Croft  v.  Pitman  (su^ra)^  where  the  in  London  within  the  meaning  of  the 
defendant,  a  coal  merchant,  was  holden  act,  the  court  saying:  "The  defendant 
to  be  within  the  act,  because  he  sold  has  no  residence  within  the  city,  and 
coals  at  an  office  in  London,  although  though  he  speaks  of  a  trading  and 
he  resided  and  had  a  wharf  in  South-  buying  and  selling,  it  is  inconsistent 
wark.  The  plaintiff  showed  that  the  with  his  affidavits  that  he  buys  and 
defendant  also  carried  on  the  business  sells  on  account  of  his  master.  This  is 
of  a  sheriff's  officer  in  partnership  with  the  case  of  a  person  going  between 
his  son  at  a  lockup  house  for  the  sheriff  London  and  Rotterdam  bringing  here 
of  Middlesex,  where  he  slept  and  re-  things  to  sell;  he  stays  here  a  short 
sided  and  was  rated  as  the  occupier,  time;  he  is  on  the  Thames  in  his  ves- 
and  of  which  jointly  with  his  son  he  sel,  which  is  moored  alongside  the 
paid  the  rates  and  taxes.  The  court,  quay.  The  statute  ought  to  have  a 
adverting  to  the  language  of  the  act,  reasonable  construction;  that  con- 
which  applies  to  an^'  person  ^'^seek-  tended  for  by  the  defendant  would  ena- 
ing  his  livelihood  in  London,"  thought  ble  parties  to  commit  gross  frauds." 
that  after  the  decision  in  Croft  v.  Pit-  Double  v,  Gibbs,  i  Dowl.  P.  C.  583. 
man  the  defendant  must  be  deemed  to  The  case  of  Kemsett  v.  West  (supra) 
seek  his  livelihood  there.  Bushnell  v,  was  followed  in  construing  the  similar 
Levi,  ^  Bing.  315;  s.  c,  2  Moo.  &  P.  statute  in  regard  to  the  Bath  court  of 
577.  See  also  Tidd's  Practice  (9th  ed.)  requests,  45  Geo.  Ill,  ch.  67.  Here  it 
955-6.  appeared  that  the  defendant  was  an  at- 

Sales  on  this  phrase  were  limited  to  a  torney  who  resided  and  had  an  office  at 
person  trading  or  doing  business;  thus  Kainsham,  but  part  of  his  business  was 
where  a  clerk  in  the  excise  office  at-  carried  on  at  Bath  and  part  at  Bristol, 
tended  the  office  in  the  city  of  London  at  each  of  which  places  he  also  oc- 
from  ten  until  four  every  3ay,  Sundays  cupied  offices.  He  was  held  not  to  be 
and  holidays  excepted,  and  had  no  other  within  the  act,  the  court,  Tindal,  C.  J., 
means  of  obtaining  his  livelihood,  but  saying:  "It  appears  to  me  that  the  de- 
resided  with  his  wife  and  family  out  of  fendant  in  this  case  is  not  within  the 
London,  the  court  held  him  not  to  be  a  22nd  section  of  the  statute  45  Geo.  Ill, 
person  "seeking  a  livelihood"  within  ch.  67.  The  words  of  that  section  are: 
the  meaning  of  the  act,  Lord  Tenter-  'Any  person,  etc.,  inhabiting,  residing, 
DEK,  C.  J.,  saying:  "On  behalf  of  the  etc.,  or  being  within  the  said  city 
defendant    in    this    case,    reliance    is  (Bath)    ...    or  keeping  or  using  any 
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UVEBT. — The  act  or  foirm  by  which  possession  of  land  was 
formerly  given  and  received ;  delivery ;  tradition.* 

UVEKT  STABLE  KEEPEB8— (See  also  ANIMALS ;  Bailment  ; 
Horses;  Lien), 


I.  Definition,  93c. 
II.  General  Principlef ,  935.        [935. 

1.  Livery  Stables  as  Nuisances^ 

2.  Taxation  of  Livery  Stable 
Keefnr^t  936. 

3.  Liability  of  Horses^  etc,  to 
Distress  for  Rent^  937. 

4.  Recent  Statutes,  937. 

III.  Duties  and  Liabilities,  938. 

1.  Duty  to  Take  Ordinary  or 
Reasonable  Care^  938. 

(a)  Statement  of  Doctrine  in 
the  United  States,  938. 

{b)  English  Statement  of 
Doctrine,  938. 

2.  Care  of  Sich  A  nimal,  939. 

3.  Liability  for  Injury  to  Ani' 

««A  939- 

(a)  Liability  Founded  Ufon 

Negligence,  939.  [939. 

{fii)   Ordinary  Care  of  Bailee^ 

4.  Liability  for  Defects  in  Ve 
hides,  940. 

(a)  General  Rule,  940. 
{b)  Basis  of  Rule,  940. 
(c)  Exposition    of  Doctrine. 

5.  Liability  for  Personal  InjU" 
ries^  943.  [943* 
(fl)  rlire  of  Kiching  Horse^ 
Ijb)  Stranger  Entering  Free 

Carnage,  942.  [943. 

IV.  Lien  of  Livery  Stable  Keepers, 
\.  At  Common  Law,  943. 

(a)  No  Lien  in  General^  943 


(3)  Reasons  for  General 
Rule,  943. 

(c)  Lien  on  Mare  Covered 
by  Stallion,  944. 

{d)  Lien  of  Farrier  or  Vet- 
erinary Surgeon,  944. 

{e)  Lien  by  Agreement^  945. 

2.  Liens  bv  Statute,  945. 

3.  When  Lien  Exists,  950. 
(tf )   Trainer^s  Lien,  950. 

(b)  Groom^s  Lien,  ^50, 

(c)  Evidence  Admissible^  95i- 
id)  Pleading,  ^$1,  [9^1. 

4.  When  Lien  Does  Not  Mxtst^ 
(a)  No  Lien   in   Absence  of 

Contract  or  Statute y  95  x. 
Local  and  Partial  Usage^ 

951- 

Livery     Stable     Keeper 

Who  Is  Also  Inn  Keefer^ 

952. 

Livery  Stable  Keeper  as 

Lessor,  etc^  952. 

5.  To  What  Lien  Attaches^  053. 
(a)  Articles  Not  Named  in 

Statute,  953. 
(5)  Exempt  Property^  053. 

6.  Lien  Upon  Property  of  Tmird 
Persons,  954. 

(a)  Mortgagor  as  Lemfnl 
Possessor,  9<4. 

(b)  Borrower  of  Animaly<^^ 

7.  Priority  Over  ChatUl  Mort- 
gages, 955. 
(fl)    Want  of  Priority  to 


(3) 
(c) 


house,  etc.,  or  seehing  a  livelihood,  or  present  case  would  stand  between  two 

in  any  way  trading  or  dealing  within  conflicting  jurisdictions,  viz,   those   of 

the  same.'    Now  the  defendant  cannot  the  courts  of  requests  at  Bath  and  at 

be  said  to  inhabit  or  reside  in  the  citj  Bristol,  at  both  of  which  places,  as  weU 

of  Bath;  for  it  appears  upon  the  affida-  as  at  Kainsham,  he  seeks  his  livelihood. 

vlt  that  his  place  of  abode  is  distant  I  am  therefore  of  opinion  that  this  case 

about  six  or  seven  miles  from  that  city,  must  be  governed  by  that  of  Kemsett  v. 

where  part  of  his  business  is  carried  on;  West."     Meredith  v.  Drew,  2   Moo.  & 

and,  therefore,  unless  we  give  to  the  S.  116. 

word  'beine'  that  very  general  interpre-        1.   Anderson's  Law  Diet  635. 

tation  of  which  it  is  susceptible,  we  can-        Uvery  of  seisin  is  the  investiture  or 

not  hold  the  defendant  to  be  within  this  delivery  of  corporeal  possession  of  the 

part  of  the  clause.    .    .    .    The  only  land   or  tenement.     Den  v,  Crainrford, 

expression  in  the  act  that   is  in   my  3  Halst.  (N.J.)  108. 

opinion  at  all  calculated  to  mislead  in        In    America    livery    of    seisin     is 

its  construction   is  that  of  seehing  a  unnecessary,    it      having     been     dis- 

livelihood;  and  that  has  been  held  to  pensed  with  either  by  express  law  or  bj 

mean  entirely  seeking  a  livelihood.    If  usage. 

this  were  not  so,  the  defendant  in  the         2  Bouv.  Law  Diet.  I22. 
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viousiy  Recorded  Mori- 

(5)  Keeper  of  Jack  or  Stal- 
lion^ 958. 

(c)  Property  Left  by  Mori-- 
gagor  without  Mortga» 
gee^s  Permission^  959. 

8.  Notice  of  Lien^  959.  [959* 
(tf )  Changes  Prior  to  Notice^ 
{b)  Notice  of  Time  and  PlaC€ 

of  Saloy^i, 

9.  Enforcement  of  Lien,  961. 

(a)  Trainer^ s  Irregular 
Mode  of  Sale,  961. 

(b)  Replevin  for  Wrongful 
Removal,  963. 

(c)  Lien  Upon  Excess  of 
Proceeds  of  Sale,  962, 

10.  Waiver  of  Lien,  963. 

(fl)  No  Waiver  by  Levying 


Execution,  963. 
{fi)   Waiver    by    Disclaimer^ 

(c)   waiver  by  Claiming  Too 

Much,  964. 
{d)    Waiver  by  Omission  to 

Give  Notice,  965.       [965. 

IX.  Effect  of  Loss  of  Possession, 

(a)  Possession    Essential  to 

Lien,  96c. 
(3)  Removal  of  Animal  from 

Stable,  966.  % 

(c)  Permitting  Use  by  Own- 
er, 967. 

(d)  Waiver  to  Owner  Leav- 
ing Animal  When  in 
City,  968. 

(*)  Eject  of  Permitting  Oc- 
casional  Rides  by  Owner, 
969. 

L  Bmnnov. — A  livery  stable  is   a  place  where  horses  are 

£oomed»  fed  and  hired  and  where  vehicles  are  let.*     And  it  fol- 
ws,  of  course,  that  a  livery  stable  keeper  is  the  keeper  of  such  a 
stable. 

n.  OEnsAL  Psnroi?ii8— 1.  liTery  Stablet  as  HniMnoes.— While 
a  livery  stable  in  a  town  is  not  per  se  a  nuisance,  yet  it  becomes  so 
if  so  kept  or  used  as  to  destroy  the  comfort  of  owners  and  occu- 
pants of  adjacent  premises,  and  so  as  to  impair  the  value  of  their 
property.* 

1.  Williams  v.  Garignes,  30  La.  An.,  S.  Burditt  v,  Swenson,  17  Tex.  489; 

pt.  2,  1094,  1095.  *•  ^-f  ^  ^"^*  "Dec.  665,  with  note  on 

Wluit  Oonitttntef  Feed  Stablt  Wltbln  stable  as    nuisance,  699.    Whsslkr, 

Statute. — On  the  trial  of  an  indictment  J.,  speaking  for  the  court  in  this  case, 

for  keeping  a  "livery,  feed  or  sale  sta-  after   discussing    what    constitutes    a 

ble,"  without  having  first  paid  the  privi-  nuisance,  noted  the  ruling  that  so  con- 

lege   tax    required    in  Mississippi  by  struct! ng  a  livery  stable  as  to  disturb  the 

law  (Miss.  Code,  1880,  ^  585),  it  was  occupants  of  an  adjacent  house  by  the 

proved  that  defendant  had  a  stable  at  interminable  stamping  of  horses,  day 

which  he  exposed  a  sisn;  that  he  let  and  night,  and  by  noisome  smells,  is  a 

stalls  at  ten  cents  a  day;  that  those  nuisance.    Dargun  v*  Waddill,  9  Ired. 

renting  them  could  either  supply  their  (N.  Car.)  L.  244;  s.  c,  49  Am.  Dec. 

own  feed  or  defendant  would  supply  it  421.     He  remarked  that  it  was  true,  as 

at  market  prices;  that  the  stable  was  observed  by  Chief  Justice  Ruffin, 

locked  at  night;  and  that  no  live  stock  In  the  case  just  cited,  "that  a  livery 

was  permitted  to  be  taken  away  until  stable  in  a  town  is  not  necessarily  or 

the  bill  for  rent  and  feed  was  paid.     It  prima     facie    a     nuisance."      "Such 

was  >(e/</ that  the  evidence  was  sufficient  erections,"  he  continued,  "may  be,  and 

to  show  that  the  stable  was  a  "feed  sta-  usually  are,  harmless.    But  if  they  be 

ble,'*  within  the  meaning  of  the  statute,  so  built,  or  so  kept,  or  so  used,  as  to 

"It  is  material,"  said  the  court,  at  p.  destroy  the  comfort  of  persons  owning 

514,  '*that   food    was    not  kept  at  the  and  occupying  adjoining  premises,  and 

stable,  or  that  it  was  not  furnished  un-'  impair  their  value,  stables  do  thereby 

less  ordered  by  the  owner  of  the  stock,  become  nuisances.    They  are  not  nec- 

In  truth,  the  defendant  supplied  both  essarily  so,  but  may  become  so;  and  we 

the  stabling  and  the  food  for  all  who  think    the    proof    abundantly    shows 

applied,  and  this  he  could  not  do  with-  that  of   the    defendant's    [keeping  the 

out  obtaining  the  privilege  licence  re-  livery  stable  in  question]  was  in  fact  so 

quired  by  law."     Morgan  v.  State,  64  by  reason  of  its  locality  and  construc- 

Miss.  511.  tion  as  well  as  the  manner  of  keeping 
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2.  Taxation  of  Livery  Stable  Keeper. — A  livery  stable  keeper 
who  has  paid  as  such  his  State  licence  tax  cannot  in  Louisiana 
be  compelled  to  pay  an  additional  licence  on  the  hacks  and  bug- 
gies employed  by  him  in  his  business.* 

• 

it    According  to  the  testimony  of  de-  family,  and  in  the  loss  of  patronage  to  his 

fendant's  witnesses,  it  was  as  well  kept  hotel,  in  consequence  of  the  unhealthj 

as  livery  stables  generally   are.    The  effluvia  that  will  arise  from  the  stable, 

defendants  did  not  propose  to  keep  it  the  collection  of  swarms  of  flies,  and 

differently,  or  profess  to  be  able  and  the  interminable  stamping  of  horses, 

willing  to  undertake  the  keeping  of  it  -But  a  livery  stable  is  not  a  nuisance 

in  any  manner  which  would  be  less  an-  fer  se^  and  a  court  of  equity  cannot 

noying   to  the  [storekeeper]   plaintiff.  '  restrain  the  building  of  one,  nor  its  ap- 

Supposing  it  possible  that  a  stable,  sit-  propriation  to  the  use  intended.    Kirk- 

uated  and  constructed  as  this  is,  may  be  man  v.  Handy,  ii  Humph.  (Tenn.)  406; 

so  kept  as  not  to  be  a  nuisance,  will  s.  c,  54  Am.  Dec.  45, 46. 

this  be  done?    What  security  has  the  Effect  of  Reitrlctive  Olaiiae  la  Dead, 

plaintiff  that  the  care  and  expense  nee-  -  -^Whether    keeping  a  stable  is  a  ''nau* 

essary  for  that    purpose   will    be    be-  seous  and  offensive  business  within  the 

stowed?    The  defendants  do  not  pro-'  meaning  of  those  words  in  a  restrictive 

pose  it.    On  the  contrary,  they  insist  clause  of  a  deed,  has  been  keid  to  be  a 

that  it  is  well  kept,  and  that  it  is  not  a  question   of   fact,  depending  in  sonoe 

nuisance.    That  is  the  issue  they  ten-  measure  on  the  mode  and  extent  of  its 

der,  and  on  it  they  rest  their  case;  it  use.     Whitney    v.  Union    R.  Co.,  11 

has  been  rightly  found  against  them.  Gray  (Mass.)  389;  s.  c,  71  Am.  Dec 

and  the  corresponding  judgment  must  715,  721. 

follow."    "In  Coker  v.  Birge,  xo  Ga.  A  livery  stable  is  not  within  a  cove- 

336,"  the  opinion  continues,  "which  was  nant  prohibiting  the  erection  of  **cow 

a  bill  to  enjoin  the  building  of  a  stable,  stables  or  anv  other  dangerous,  noz- 

the  defendant,  in  his  answer,  insisted  ious    or    unwiiolesome  establishments, 

that  he  would  take  such  precautionary  trade,  or  calling,  or  business.**    Flana- 

measures  as  to  prevent  the  apprehended  gan  v.  HoUings worth,  108  N.  Y.621. 

danger,    by  keeping  the  stable  clean,  Wlien  Injanction  WUl  Hot  IifiM.— A 

sprinkling    lime    water,  etc.     But  the  stable  is  not  a  nuisance  ^er  se,  and  an 

court  refused  to  discharge  the  ad  in-  injunction  will  not  issue  to  restrain  the 

terim  interdict,  so  far  as  to  permit  the  erection  of  a  building  designed  for  a 

experiment  to  be  made;  because  they  stable,  twenty -five  feet  or  more  from 

deemed  it  improbable  that  what  the  the  complainant's  house  and  well, in  the 

defendant    proposed   would    be  done,  absence  of  proof  that  the  building  was 

See  also  Coker  v,  Biree,  9  Ga.  425  [s.  to  be  used  as  a  stable,  and  that  such 

c,   54  Am.   Dec.  347].**     It  has  been  use  would  be  dangerous  or  offensive  to 

helcf,  however,  that  the  erection   of  a  the    occupants    of    the    complainant's 

private  stable  near  a  church  building  house.     Keiser  v,  Lovett,  85  Ind.  240; 

will  not  be  enjoined,  as  a  stable  is  not  s.  c,  44  Am.  Rep.  10. 


The  erection  of  a  livery  stable  in  proximity  to  existing  residences,  and 
such  close  proximity  to  a  hotel  as  to  becomes  seriously  detrimental  to  the 
work  injury,  inconvenience,  prejudice  health  and  comfort  of  the  occupants, 
and  damage  to  the  proprietor  of  the  as  not  merely  by  the  permeation  of  dele- 
hotel  property  will  be  deemed  a  nui-  terious  gases,  but  by  the  near  deposit 
sance.  Coker  v.  Birge,  9  Ga.  425;  s.  c,  of  offal  removed  therefrom,  still,  where 
54  Am.  Dec.  347,  349.  In  this  case  it  the  stable  has  been  burned  down,  an  in- 
was  alleged  that  the  erection  of  the  sta-  junction  will  not  be  granted  against  re- 
ble,  with  a  plank  floor  therein,  on  the  building  and  using  it,  but  only  against 
adjoining  lot  to  the  tavern  property,  its  use  m  a  manner  proved  to  ftave  been 
fronting  one  of  the  most  public  streets  .  a  nuisance.  Shiras  r.  Olinger,  50 
in  the  cit^,  would  result  in  a  ruinous  Iowa  571;  s.  c,  32  Am.  Rep.  138,  and 
depreciation  of  the  tavern  keeper^s  note,  141. 
property,    the    loss  of    health    to  his        1.  Williams  x>.  Garignes,  30  La.  An., 
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3.  Liability  of  Hone,  etc.,  to  DistreM  fbr  Bent. — In  England,  it  is 
settled  that  the  horse  of  a  customer  standing  at  livery  in  the 
stables  of  a  livery  stable  keeper  is  not  exempt  from  distress  for 
rent  due  to  the  landlord  of  tne  premises.* 

4.  Becent  Statutes  Concerning  livery  Stable  Eeepen. — Under  a  re- 
cent Rhode  Island  statute,  refusal,  with  fraudulent  intent,  to  pay 
for  the  lawful  hire  of  a  vehicle,  is  punishable  by  a  fine.* 

Under  a  recent  act  in  New  Jersey,  any  person  hiring  any  horse, 
etc.,  vehicle,  or  livery  driving  rig  from  a  livery  stable  keeper,  who 
shall  wilfully  abuse,  injure,  overdrive,  or  neglect  to  properly  care 
and  provide  for  and  return  the  same,  is  deemed  guilty  of  a  misde- 
meanor punishable  by  fine  or  imprisonment,  or  both.' 

The  Pennsylvania  act  of  August  23rd,  1865,  for  punishment  of 
bailees  or  livery  stable  keepers  for  wilful  damage,  having  been 

pt.  2,   1094,  where    DbBlanc,  J.,  for-  to  the  health  and  comfort  of  the  ani- 

cibly    remarked:      **The     stable,     the  mal    while    there — ^under   which  class 

f round  on  which  it  is  built,  the  hacks,  does  it  range  itself?     An  exception  to 

uggies  and  horses,  are   assessed  and  the  general  rule,  that  all  goods  upon  the 

taxed  as  property,  in  proportion  to  their  premises  are  liable  to  distress,  is  made 

value;  an  income  tax  is  levied  on  the  where  the  article  is  sent  for  the  sole 

keeper  of  the  public  stable,  and  he  can-  purpose  of  having  the  labor  or  skill  of 

not  be  compelled  to  pay — in  addition  to  the  artisan  performed  upon  it,  and  is  to 

the    tax — a    licence    on    every    hack,  be  returned  to  the  owner  as  soon  as  that 

buggy  and  horse  which  he  owns,  and  purpose  has  been  accomplished.  Such  is 

without  which  he*  would  be  restricted  the  case  of  the  horse  sent  to  the  farrier 

in  the  pursuit  of  an  already  licenced  to  be  shod;    the    horse   is  necessarily 

occupation.     As  well  might  a  merchant  taken  there  for  the  purpose,  and  neces- 

be  licenced  as  such,  and  be    made  to  sarily  remains  while  it  is  being  per- 

pay,  besides,  a  separate  licence  to  sell  fornied.     Was  the    mare  sent  to  the 

hats  and  shoes,  a  physician  to  carry  a  stables  for  the  mere  purpose  of  being 

lancet,     an     attorney    to      keep     the  fed  and  groomed,  or  was  she  sent  there 

codes.'*  for  the  purpose  of  being  kept  on  and 

1.  Parsons  v,  Gingell,  4  Com.  B.  545.  occupying  the  premises?    It  appears  to 

Wilde,  C.  J.,  found   it  impossible  to  me  that  all  beyond  the  occupation  of 

distinguish  this  case  from  the  principle  the  premises  by  the  mare,  was  merelv 

upon  which  Francis  v.  Wyatt  (3  Burr,  incidental  to  her  remaining  there.    If 

1498;  s.  c,  I  W.  Blacks.  '483)  was  de-  we  were  to  hold  this  case  to  be  dis- 

cided,  where  a  carriage  was  held  not  to  tinguishable  from  that  of   Francis  v. 

be  exempt  from  a  landlord's  claim.  The  Wyatt,  3  Burr.  1498;  s.  c,  i  W.  Blacks, 

question  in  such  cases  is  whether  the  483,  it   could    only  be    so   upon    the 

goods  are  placed  in  the  hands  of  the  ground   that  the  mare  was  to  be  fed, 

tenants  merely  with  the  intent  that  they  cleaned  and  managed  while  there.    But 

shall  remain  upon  the  premises  or  with  that,  I  apprehend,  for  the  reasons  be- 

a  view  of  having    labor  or  skill   be-  fore  stated,  affords  no  ground  of  differ- 

stowed  upon  them.     Which  is  the  prin-  ence.    It  is  extremely  important  that 

cipal  object  and  which  the  incidental?  the  rule  upon   this  subject  should   be 

The  case  of  a  horse  sent  to  a  livery  laid   down  broadly  and  distinctly.    It 

stable  merely  to  be  cleaned  and  fed  is  appeared  to  the  court  that  the  case  fell 

v^ry  different  from  one  where  he  is  sent  within  the  principle  of  the  case  cited, 

to  remain  during  the  owner's  pleasure,  and  that  there  was    no  solid  ground 

the  feeding  and  grooming  being  only  in-  upon  which  to  distinguish  it." 

cidental  to  the  principal  object.    Con-  2.  Act  of  April  26th,  1889;    Pub.  L. 

sidering  this  as  the  case  of  a  horse  that  1889,  ch.  764,  p.  67. 

is  sent  to  remain  upon  the  premises,  8.  Act  of  April  2nd,  1889;  Acts  1889 

and  that  all  the  livery  stable  keeper  ch.  99,  ^  x.    So  any  person  timing, or 

has  to  do,  is  to  bestow,  upon  it  such  procuring  the  same  by  means  of  any 

feed  and  management  as  are  requisite  false  token,  deceit,  fraud,  or  misrepre- 
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repealed  by  the  act  of  March  22nd,  1887,  there  can  be  no  prosecu- 
tion for  such  an  offence  committed  prior  to  the  latter  act.^ 

m.  DVTIX8  AHB  LiABiUTiifr—1.  Duty  to  Take  Ordinary  or  Sear 
lonable  Care — (a)  Statement  of  Doctrine  in  the  United  States. — ^The 
doctrine  concerning  the  duty  and  responsibility  of  the  keepers  of 
a  livery  stable  has  been  recently  expressed  to  be  that  they  are 
bound  under  the  contract  of  bailment  to  exercise  ordinary  care 
over  the  property  entrusted  to  their  charge,  comprising  that  de- 
gree of  care  which  prudent  and  careful  men  would  exercise  over 
their  own  property  under  the  circumstances,  and  that  they  are 
liable  for  the  negligence  of  their  servants  in  the  performance  of 
their  duty  in  regard  to  the  car^  and  custody  of  such  property, 
within  the  scope  of  their  employment.* 

{b)  English  Statement  of  Doctrine. — In  England^  the  doctrine 
laid  down  is  that  where  a  livery  stable  keeper  undertakes  for  re- 
ward to  receive  a  carriage  and  lodge  it  in  a  coach  house,  the  case 
comes  within  a  class  of  bailments  described  in  a  leading  and  well 
known  case*  as  follows,  viz :  a  delivery  to  carry  or  otherwise  man- 
age for  reward,  to  a  private  person,  not  exercising  a  public  em- 
ployment ;  and  he  is  bound  to  take  reasonable  care.  The  obliga- 
tion to  take  reasonable  care  of  the  thing  entrusted  to  a  bailee  of 
this  class  involves  in  it  an  obligation  to  take  reasonable  care  that 
any  building  in  which  it  is  deposited  is  in  a  proper  state,  so  that 
the  thing  deposited  may  be  reasonably  safe  in  it.  But  no  w^ar- 
ranty  or  obligation  is  to  be  implied  by  law  on  his  part  that  the 
building  is  absolutely  safe.* 

sentation,  shall  be  deemed  guilty  of  a  erected,  and  the  upper  part  was  still  in 

misdemeanor,  etc.    lb.,  ( 2.  the  hands    of  workmen.    The  stable 

1.  Com.  V.  Dolan,  4  Pa.  County  Ct.  keeper  had  employed  a  builder  to  erect 

287.  the  shed  for  him,  as  an  independent 

S.  This  doctrine  has  been  applied  so  contractor,  and  not  as  the  stable  keep- 
as  to  hold  such  keepers  responsible  for  er*s  servant.  The  contractor  was  a 
the  loss  of  a  horse  and  harness  through  competent  and  proper  person  to  be  so 
the  destruction  of  the  stable  by  fire,  on  employed.  The  shed  was  blown  down 
account  of  the  negligence  of  their  night  by  a  high  wind,  and  the  carriages  ivere 
watchman  in  permitting  intoxicated  injured.  The  stable  keeper  was  i^^o- 
persons  to  go  into  the  loft  of  the  stable  rant  of  any  defect  in  the  shed.  The 
for  the  night.  Such  act  was  regarded  owner  of  the  animals  and  vehicles 
as  within  the  line  of  the  watchman's  brought  action  against  the  stable 
Asxty  and  as  the  proximate  cause  of  the  keeper.  At  the  trial  the  above  facts 
loss.  Eaton  v,  Lancaster,  79  Me.  477,  were  admitted.  The  judge  rejected  evt- 
479-483.  dence  to  prove  that  the  fall  of  the  shed 

Compare  generally  Bailments,  vol.  was  owing  to  its  being  unskilfully  built 

7,  p.  iio.  through  the  negligence  of  the  contract- 

8.  Holt,  C.  J.,  in  Cogirs  v,  Bernard,  or  and   his  men;  and  he  nonsuited  the 

2  Ld.  Raym.,  pp.  917,  918.  plaintiff.     He    ruled   that  the   defend- 

4.  Searle  v.  Laverick,  L.  R.,  9  Q.  B.  ant's  liability  was  that  of  an  ordinarr 
122,  126  et  seq.  In  this  case  a  party  bailee  for  hire,  and  that  he  was  boun<l 
brought  his  horses  and  two  carriages  only  to  take  ordinary  care  in  the  keep- 
to  a  livery  stable  keeper.  The  car-  ing  of  the  plaintifTs  carriages,  and  that 
riages  were  placed  under  a  shed  on  the  if  he  had  exercised  in  the  employment 
stable  keeper's  premises,  and  a  charge  of  the  builder  such  care  as  an  ordinary 
was  made  by  the  stable  keeper  in  re-  careful  man  would  use,  he  was  not  Ita* 
spect  of  each.    The  shed  had  just  been  ble  for  damage  caused  by  the  careless- 
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8.  Care  of  Siek  Animal, — When  a  horse  in  chai^  of  a  livery 
stable  keeper  becomes  sick,  it  is  the  duty  of  the  stable  man  either 
to  see  that  proper  treatment  is  furnished  to  the  animal,  compris- 
ing such  treatment  as  reasonable  care  and  skill  would  dictate,  or 
else  to  give  immediate  notice  of  the  sickness  to  the  owner,  and 
not  merely  notice  within  a  reasonable  time,^ 

3.  Uability  for  Injury  to  Animal — {a)  Liability  Founded  Upon 
Negligence. — The  liability  of  a  livery  stable  keeper  for  an  injury 
to  an  animal  left  in  his  chii^e  is  grounded  solely  upon  negligence. 
This  doctrine  was  developed  in  a  case  where  a  horse,  left  in  the 
barn  of  a  feed  and  livery  stable,  got  untied  and  ate  from  an  open 
bag  of  com  on  the  floor.  In  the  morning  his  owner  drove  him 
eighteen  miles  in  the  heat  without  water,  and  the  animal  was  in- 
jured. It  was  held  that  the  stable  keeper  was  not  an  insurer,  and 
could  be  held  liable  only  upon  a  finding  by  the  jury  that  he  was 
negligent  and  that  the  owner  was  not  negligent.* 

{b)  Ordinary  Care  of  Bailee. — As  the  law  upon  this  matter  has 
been  further  expressed,  the  delivery  of  a  horse  to  be  kept  by  a 
livery  stable  keeper  in  his  stable  creates  a  bailment  which,  being 
mutually  beneficial  to  the  parties,  binds  the  bailee,  according  to 
the  general  rule,  to  take  ordinary  care  of  the  property.* 

Ordinary  care,  which  is  thus  required  to  be  exercised  by  the 
livery  stable  keeper,  has  been  described  as  that  degree  of  care 
which  under  the  same  circumstances,  a  person  of  ordinary  pru- 
dence would  take  of  the  particular  thing  were  it  his  own ;  and  the 

neu  of  the  builder  of  which  such  de-  and  thttt  the  plaintiff  hod  not  contrib- 

fendant  had  no  notice.     On  appeal  it  uted  to  the  Injury,  either  In  not  properly 

was   held  that  tlie  nonsuit  and  ruling  tjing  the  horses,  or  In  afterward  im- 

were  right.  properly    driving    them.     It    was    the 

1.  Hexamea  v.  Southal,  49  N.J.  L.  duty  of  the  plaintiff,  on  discovering  the 

6S3.  fact  that  his  horse  had  eaten  an  undue 

A  left  with  B,  for  care  and  cure,  a  quantity  of  corn,  to  adopt  the  usual  and 
horse  which  he  had  hired  of  C,  and  such  remedies  as  were  within  his  reach, 
which,  without  fault  on  his  part,  had  to  prevent  or  lessen  such  injurious  re- 
become  sick  and  diseased.  While  B  suits  as  otherwise  might  be  expected  to 
was  keeping  the  horse,  C  wrote  to  turn  follow,  and  in  case  uie  defendant  was 
informing  him  of  his  ownership,  en-  liable  for  such  expenses  incurred  and 
quiring  about  its  condition,  and  telling  Injury  sustained,  the  plaintiff  would  be 
him  that  an  uncle  of  A  would  pay  the  entitled  to  recover.  If,  however,  he 
bin.  Held,  that  C  was  liable  to  B  for  did  not  use  such  precautionary  meas- 
hie  services  to  the  horse,  and  that  his  ures,  but  drove  the  horse  a  long  dls- 
BSGurance  that  A's  uncle  would  pay  the  tance  during  the  heat  of  the  day,  and 
bill  made  no  difference  with  regard  to  this  contributed  to  or  aggravated  the 
B's  right  to  chaive  the  same  to  C.  injury,  clearly  for  this  the  defendant 
Leach  v.  French,  Gq  Me.  389.  should  not  lie  held   responsible.      The 

3.  Dennis   v.  IJuyck,  4S  Mich.  630;  party    injured    must  not  increase    the 

s.  c.,  4a  Am.  Rep,  479.    The  action  In  damage  by  wilfully  or  carelessly  aggra- 

thls  case  was  by  the  owner  of  the  horse  vating  the  injury  done,  and  then  chaise 

against  the  stable  keeper.  "The  defend-  the  defendant  with  the  entire  amount 

ant's  duty,"  said   Marston,  J.,   "was  of  damage.      These  principles  are  fa- 

not  that  of  an  Insurer  of  the  safety  and  miliar  and  elementary." 

care  of  the  horses,  and  he  could  only  iie  3.  Swann  v.  Brown,  6  Jones  L.  (N. 

held  responsible  in  cose  the  jury  found  Car.)   150;   s.   c,    73    Am.    Dec.   568, 

tiiat  he  had  been  guilty  of  negligence,  569. 


DutlM  ud  LIVERY  STABLE  KEEPERS.  Utymm. 

case  will  be  varied  according  to  the  nature  of  the  thing  bailed, 
the  purpose  for  which  it  was  bailed,  and  the  particular  circum- 
stances  under  which  it  was  bailed.^ 

Conceding  this  to  be  the  proper  rule,  it  has  been  held  applica- 
ble so  as  to  hold  a  stage  driver  liable  for  the  escape  of  a  horse 
afterwards  discovered  near  the  railroad,  killed  by  the  engine, 
where  he  permitted  a  livery  stable  keeper  to  enter  the  stable  at 
night  and  take  out  the  stage  horses,  and  in  the  morning  part  of 
the  stable  door  was  found  open  and  the  horse  was  missing;  and 
whether  the  horse  escaped  with  the  other  horses  or  afterwards  was 
regarded  as  making  no  difference.* 

4.  liability  for  DefMts  in  Yehidefl — {a)  General  Rule. — A  livery 
stable  keeper  is  answerable  to  a  hirer  for  an  injury  which  happens 
by  reason  of  a  defect  in  the  vehicle  hired,  which  might  have  been 
discovered  by  the  most  careful  and  thorough  examination ;  but 
not  for  an  injury  which  happens  by  reason  of  a  hidden  defect, 
which  could  not  have  been  discovered  upon  such  examination.* 

{b)  Basis  of  Rule. — This  conclusion  is  based  upon  the  conceded 
position  that  the  same  rule  of  duty  and  diligence  should  be  ap- 

1.  Brock  V.  King,  3  Jones  L.  (N.  BecausS  if  he  permitted  other  horses  to 
Car.)  45,  49;  following  Heathcock  v,  be  kept  in  the  same  stable,  with  a  com- 
Pennington,  11  I  red.  (N.  Car.)  L.  640,  mon  door  with  that  of  the  plaintiff,  and 
643.  See  discussion  of  definition  in  to  be  taken  out  during  the  night,  it  was 
Couch  t;.  Jones,  4  Jones  L.  (N.  Car.)  his  duty  to  have  had  an  agent  orser- 
402,  407.  vant  there  to  see  that  the  door  was  prop- 
As  to  what  constitutes  ordinary  care,  erly  closed,  so  as  to  prevent  other  horses 
see  note  to  Freer  v.  Cameron,  55  Am.  from  getting  out  and  escaping.  It  seems 
Dec.  672;  Baltimore  etc.  R.  Co.  v,  to  us  that  the  same  reason  applies 
Woodruff,  4  Md.  242;  s.  c,  59  Am-  with  precisely  the  same  force,  whether 
Dec.  72, 78;  and  concerning  the  criterion  the  plaintiflfs  horse  got  out  at  the  time 
of  its  relation  to  all  the  circumstances,  when  the  stage  horses  were  carried 
see  Madison  v.  Rose,  3  Ind.  236;  s.  c,  out  or  afterwards.  If  the  defendant 
54  Am.  Dec.  481,  482.  See  also  Noyes  'trusted  to  the  stage  drivers  to  take  out 
V.  Shepherd,  30  Me.  173;  s.  c,  50  Am.  his  horses,  and  to  see  that  none  others 
Dec.  625,  626.  should  get  out,  then  the  driver,  who 
a.  Swann  v.  Brown,  6  Jones  L.  (N.  was  quoad  hoe  the  servant  of  the  de- 
Car.)  150;  s.  c,  72  Am.  Dec.  j68,  569,  fendant,  was  guilty  of  neglect,  either  in 
570.  Battle,!.,  speaking  for  the  court,  permitting  the  plaintiff  *s  horse  to  go 
passing  upon  the  charge  of  the  court  out  with  his,  or  in  leaving  the  door  open, 
below  in  an  action  bv  the  ow^ner  of  by  means  of  which  he  escaped  after- 
the  horse  against  the  livery  stable  wards;  and  for  that  neglect  the  defend- 
kceper,  said,  in  view  of  the  proof  that  ant  was  responsible.  There  was  cer- 
the  stage  horses  were  taken  out  and  tainly  a  prima  facie  case  of  a  want  of 
the  upper  part  of  the  door  was  found  ordinary  care  in  keeping  the  plaintiff's 
open  next  morning,  "it  was  a  fair  in-  horse,  which  required  an  explanation 
ference  that  the  horse  of  the  plaintiff  from  the  defendant,  and  we  cannot  find 
made  his  escape  in  consequence  of  the  explanation  in  any  circumstance 
those  acts,  and  he  had  a  right  to  the  in-  which  was  proved  at  the  trial.'*  See 
struction  of  the  court  as  to  whether  generally  Animals,  vol.  i,  p.  574; 
that  was  not  negligence  in  the  defend-  Bailment,  vol.  2,  p.  40. 
ant.  It  was  the  opinion  of  his  honor,  8.  Hadley  v.  Cross,  34  Vt.  586;  s.  c, 
and  in  that  opinion  we  concur,  that  80  Am.  Dec.  699.  The  opinion  [per 
supposing  the  stage  driver  had  taken  Poland,  C.  J.]  considers  that  the  doc- 
out  his  horses  and  left  the  door  open,  trine  by  which  the  livery  stable  keeper 
it  was  such  negligence  as  made  the  "would  be  held  liable  for  defects  in  his 
owner  of  the  stable  responsible.    Why?  carriages  and  harnesses,  which  he  did 
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plied  to  the  letter  of  horses  and  carriages  for  hire  for  others  to 
drive,  as  to  coach  owners  or  other  passenger  carriers  who  furnish 
drivers  as  well  as  teams.* 

(^r)  Exposition  of  Doctrine. — The  liability  of  passenger  carriers 
being  thus  made  the  criterion  of  the  view  to  be  taken,  it  was 
pointed  out  that  it  "  seems  now  universally  settled  in  this  country 
that  the  strict  rule  of  liability  applied  to  common  carriers  of 
goods  does  not  apply  to  carriers  of  passengers,"  and  that  while 
the  carrier  of  goods  is  liable  for  any  loss  or  injury  that  may  hap- 
pen to  them,  even  with  no  fault  on  his  part,  unless  occasioned  by 
the  act  of  God  or  the  public  enemy,  the  carrier  of  passengers  is 
only  liable  for  negligence  ;*  but  it  was  considered  that  he  could  be 
absolved  from  this  liability  by  nothing  less  than  the  most  watch- 
ful care  and  the  most  active  diligence? 

What  was  deemed  to  be  the  true  view  of  the  law  on  the  sub- 
ject was  regarded  as  settled  by  a  leading  case  in  which  all  the 
authorities  are  carefully  reviewed;  and  the  English  cases  relied  on 
as  establishing  the  principle  of  absolute  liability  were  shown  not 
to  support  it,  though  the  language  of  some  of  the  judges  might 
seem  to  countenance  such  a  doctrine.^ 

not  know,  and  which  he  could  not  have  s.  c,  64  Am.  Dec.  517,  and  exhaustive 

discovered  bv  the  most  careful  scrutiny,  note,  521. 

.    .    ,    would  be  grossly  unjust,"  and  8.  Had  ley  v.  Cross,  34  Vt.  586;  s.  c, 

that  it  is  one  that  ordinarily  applies  to  So  Am.  Dec.  699,  700.    The  lucid  ex- 

any  other  oi  the  dealings  and  relations  position  of  this  view  of  the  matter  in 

of   society'.      See   generally    Latent  the  opinion    by  Poland,  C.  J.,  is  as 

Defects.  follows:  **Some  of  the  books  and  cases 

1.  Hadley  v.  Cross,  34  Vt.  486;  s.  c,  say  the  carrier  of  passengers  is  only 
80  Am.  Dec.  699,  700.  In  this  case  the  liable  for  the  want  of  due  care,  or  rea- 
party  who  brought  the  action  hired  of  sonable  care;  others  say  they  are  bound 
the  livery  stable  keeper  sued  a  horse,  to  extraordinary  care,  and  the  highest 
wagon  and  harness  to  go  on  a  journey  diligence,  to  insure  the  safety  and  secu- 
with  his  wife.  While  on  the  journey,  rity  of  their  passengers.  But  we  appre- 
in  consequence  of  the  breaking  of  a  hend  there  is  no  real  difference  in  the 
spring  in  the  wagon,  the  horse  became  meaning  of  these  terms,  as  applied  to 
frightened,  the  wagon  was  capsized  and  the  subject.  In  any  business  involving 
the  plaintiff's  wife  was  seriously  in-  the  personal  safety  and  lives  of  others, 
jured.  The  plaintiff,  who  claimed  that  what  is  due  care,  reasonable  diligence  ? 
the  wagon  was  unsafe  and  insufficient,  Clearly,  nothing  less  than  the  most 
maintained  that  the  law  holds  both  liv-  watchful  care  and  the  most  active  dill- 
ery  stable  keepers  and  coach  owners,  or  gence;  anything  short  of  this  is  negli- 
otner  passenger  carriers  responsible  for  gence  and  carelessness,  and  would  fur- 
the  absolute  sufficiency  of  carriages,  nish  clear  ground  of  liability,  if  an  in- 
harness,  etc.,  and  that  if  the  driver  or  jury  was  thereby  sustained."  See  gen- 
passenger  receives  an  injury  by  reason  erally  Carriers  of  Passengers,  vol. 
of  a  defective  carriage  or  harness,  he  2,  p.  738. 

is  entitled  to  redress  though  the  defect  4.  The  principle  astablished  by  the 

was  not  visible  and  could  not  be  dis-  case  thus  followed  was  said  to  be  stated 

covered  by  the  most  careful  examina-  by  the  reporter  as   follows:   "Proprie- 

tion,  while  the  defendant  claimed  that  tors  of  coaches,  who  carry  passengers 

they  were  liable  only  for  the  want  of  for  hire,  are  answerable  to  a  passenger 

due  care  and  reasonable  diligence.  for  an  injury  which  happens  by  reason 

2.  Concerning  the  liability  of  a  com-  of  a  defect  in  a  coach,  which  might 
mon  carrier  of  passengers  for  injuries  have  been  discovered  by  the  most  care- 
resulting  from  defects  in  vehicles,  see  ful  and  thorough  examination,  but  not 
Hegeman  v.  Western  R.  Co.,13  N.  Y.-9;  for  an  injury  which  happens  by  reason 
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5.  Liability  for  Penonal  Lquries — {a)  Hirer  of  Kicking  Horse. — 
A  livery  stable  keeper  who  lets  a  horse  for  a  trip,  impliedly 
promises  that  the  horse  is  a  kind  and  suitable  one  for  the  purpose 
for  which  he  is  let,  and  not  vicious  nor  in  the  habit  of  kicking. 
And  if  the  livery  stable  keeper,  when  sued  by  the  hirer  in  as- 
sumpsit for  damages  for  an  injury  received  from  a  kick  of  the 
horse  while  being  driven  with  ordinary  care,  claims  to  be  relieved 
by  reason  of  any  special  negotiation  between  the  parties,  through 
which  the  hirer  assumed  any  risk  which  the  law  would  not  other- 
wise impose  on  him,  or  if  he  gave  the  plaintiff  any  particular  in- 
formation with  regard  to  the  habits  of  the  horse,  which  called  for 
special  and  extraordinary  care  in  driving,  the  burden  of  proof  as 
to  such  matters  rests  on  the  livery  stable  keeper.* 

{b)  Stranger  Entering  Free  Carriage. — The  need  of  privity  be- 
tween the  party  injured  and  the  livery  stable  keeper  is  illustrated 
by  a  case  where  a  livery  stable  keeper  gratuitously  furnished  a 
carriage  to  take  performers  to  a  charitable  entertainment,  and  to 
bring  them  back.  Three  ladies  who  were  so  taken  entered  the 
carriage  on  its  return  and  with  them  another  lady,  not  a  per- 
former.  After  the  three  had  got  out  the  horses  ran  away,  injur- 
ing the  fourth.  It  was  held  that  the  livery  stable  keeper  was  not 
liable  for  the  injuries,  even  if  they  were  caused  by  gross  careless- 

of  a  hidden  defect,  which  could  not,  defendant  must  establish  a  fact  which 
upon  such  examination,  have  been  dis-  was  outside  of  the  contract  declared  on, 
covered.*'  Ingalls  v.  Bills,  9  Mete,  to  wit:  that  the  plaintiff  was  informed 
(Mass.)  i;  s.  c,  43  Am.  Dec.  346.  This  of  the  vice  of  the  horse  and  agreed  to 
case  is  distinguished,  however,  as  not  take  the  risk,  or  that  after  receiving 
requiring  the  same  methods  of.  exami-  such  information  he  so  conducted  as  to 
nation  in  the  case  of  a  stage  coach  and  a  cause  the  accident  himself.  But  all  de- 
car  for  the  express  train  of  a  railroad,  in  pended  upon  proof  of  matters  which 
Hegeman  v.  Western  R.  Co.,  13  N.  Y.  were  outside  of  the  issue  tendered  bj 
9;  s.  c,  64  Am.  Dec.  5171  519-  the  plaintiff;  for  it  could  not  be  said 
1.  Windle  v.  Jordan,  75  Me.  149,  153.  that  it  would  be  a  want  of  ordinary 
**The  substance  of  the  defence,"  said  care  to  strike  a  horse  on  the  rump  or 
Barrows,  J.,  "was  not  that  the  horse  flank,  unless  the  person  in  charge  had 
was  a  kind  horse,  suitable  to  let,  and  been  informed  that  if  he  so  struck  he 
not  liable  to  kick  when  driven  with  was  likely  to  become  unmanageable 
ordinary  care,  as  he  should  have  been  and  kick.  A  vital  element  in  the  proof 
to  fulfil  the  contract  on  the  part  of  the  here  was  the  giving  of  the  warning, 
defendant  in  the  particular  as  to  which  which  the  defendant  asserted  and  plain- 
the  plaintiff  alleged  a  breach,  but  that  tiff  denied.  It  was  no  part  of  the 
when  the  horse  was  let  he  told  the  plaintiff's  duty  to  prove  the  negative, 
plaintiff,  "if  he  took  her  he  must  not  The  defendant  held  the  affirmative, 
strike  her  on  the  rump,  for  she  is  liable  and  the  burden  was  on  him.  If  de- 
to  kick — on  the  rump  or  on  the  flank —  fendant  would  exonerate  himself  from 
and  if  he  took  her  he  must  take  her  on  compensating  the  plaintiff  for  a  damage 
his  own  risk;  he  said  he  would  take  the  suffered  bv  reason  of  what  was  upon 
risk,"  and  that  afler  the  horse  was  his  own  snowing,  a  breach  of  the  con- 
brought  back  there  were  marks  of  the  tract  that  he  enters  into  every  time  he 
whip  on  and  under  her  flank,  upon  the  lets  a  horse  for  hire,  it  was  incumbent 
strength  of  which  he  claimed  that  her  upon  him  to  satisfy  the  jury  of  the  facte 
kicking  was  caused  by  ihe  plaintifTs  neg-  that  would  have  that  effect.  Here  was 
lect  of  his  injunction.  To  make  this  de-  a  new  and  distinct  question  raised  by 
fence  avail  as  an  excuse  for  the  breach  of  the  defendant.  Tarbox  v.  Eastern 
his  contract  in  letting  a  vicious  horse.  Steamboat   Co.,    50     Me.    339,     345; 
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ness  or  intoxication  of  the  driver,  since  the  party  was  in  the  vehicle 
without  the  stable  keepers  knowledge  or  consent.^ 

17.  Lmr  or  Lxvibt  Stable  Kbteb — 1.  At  ComiiuHL  1mm— {a) 
No  Lien  in  General. — While  every  bailee  for  hire  who  by  his  labor 
and  skill  has  imparted  an  additional  value  to  the  goods  has  a  lien 
upon  the  property  for  his  reasonable  charges.*  Yet  the  courts 
have  steadily  adhered  to  the  rule  which  gives  no  lien,  except  by 
contract,  to  one  who  merely  provides  food  and  takes  the  care  of 
an  animal  as  an  agistor  or  livery  stable  keeper.' 

ip)  Reasons  for  General  i?«/f.— rThe  reasons  given  why  the  rule 
as  to  bailees  for  hire  does  not  extend  to  a  livery  stable  keeper, 
are  that  he  merely  keeps  the  horse  without  imparting  any  new 
value  to  the  animal ;  that  he  does  not  come  within  the  policy  of 
the  law,  which  gives  the  lien  for  the  benefit  of  trade ;  and  further 
that  the  owner  may  have  the  possession  of  the  animal  and  so  de- 
stroy the  lien  beyond  revivsJ.  These  considerations  have  been 
allowed  to  overcome  the  suggestion  that  the  livery  stable  keeper 
should  be  placed  on  the  same  footing  with  other  persons  who  be- 
stow their  labor  and  care  upon  the  property  entrusted  to  their 
keeping.* 

Brackett  v.  Hayden,  15  Me.  347.  rier.  If  one  gets  into  the  vehicle  of 
See  also  Animals,  vol.  i,  p.  589;  another,  without  his  knowledge  or  con- 
HoRSss,  vol.  9,  p.  767.  sent,  and  is  bjr  careless  driving  of  the 
1.  Siegrist  v.  Arnot,  86  Mo.  300;  s.  c,  latter  injured,  is  it  possible  that  the 
56  Am.  Rep.  425,  427.  It  was  pointed  latter  would  be  liable  to  him  for  dam- 
out  in  holding  that  Arnot,  the  defend-  aees,  however  gross  the  negligence  is  ? 
ant  below,  was  not  liable  to  Mrs.  Sie-  How  is  the  case  at  bar  to  be  dtstin- 
grist,  the  injured  passenger,  that  the  guished  from  the  case  supposed  ?  If 
former  was  not  a  common  carrier.  Arnot  had  been  driving,  he  would  not 
'*He  was  under  no  obligation,'*  said  have  been  liable  to  Mrs.  Siegrist  for 
Hekry,  C.  J.,  *'to  carry  anyone  that  negligent  driving,  if  ignorant  that  she 
night  except  those  for  whom  the  car-  had  taken  a  seat  in  his  carriage.  We 
riage  was  engaged,  and  is  certainly  not  think  that  the  instruction  given  by  the 
to  be  held  to  a  stricter  liability  than  court  was  as  favorable  to  plaintins  as 
that  declared  in  the  instruction,  which  they  had  a  right  to  ask,  even  more  favor- 
required  knowledge  of  the  injured  able  than  the  facts  warranted." 
passengers  entering  the  carriage,  or  S.  See  Mclntyer  v.  Carver,  2  Watts 
consent  thereto,  or  known  intoxication  &  S.  (Pa.)  392;  s.  c,  37  Am.  Dec.  5x9; 
of   the    driver,    or    knowledge   of  his  with  note  522. 

habits  as  to  drunkenness  or  carelessness.  See    also  Bailment,  vol.  2,  p.  50, 

If  neither  Arnot  nor  his  driver  knew  and  generally  Lien. 

that  Mrs.  Siegrist,  had  taken  a  seat   in  8.  Grinnefl  v.  Cook,  3  Hill  (N.  Y.) 

the  carriage,  upon  what  principle  is  Ar-  485;   s.  c,  38  Am.  Dec.  663,  668.    To 

not  to  be  lield  liable?    There  were  no  same   effect,  see   Be  van  v.  Waters,  3 

contract     relations     betwixt      himself  Car.  &  P.  520,  C22;  Judson  v.  Etheridge, 

and  Mrs.  Siegrist,  no    legal    require-  i  Cromp.   &   M.   743,  746;  Jackson  v, 

ment  that  he  should  carry  her.    She  Cummins,    5    Mees.    &  W.    342,  349; 

knew    she    had    no    right    there,   and  Lewis  v,  Tyler,  23  Cal.  364;    Miller  v, 

stands  in  some  respects,  so  far  as  Arnot  Marston,  35  Me.  153*  i^S*  s*  <^m  56  Am. 

is  concerned,  as  one  to  a  railroad  com-  Dec.  694;  Goodrich  r.  Willard,  7  Gray 

pany,  who,  without  right,  and  without  (Mass.)  183,  184;  Wills  v.  Barrister,  36 

the  knowledge  of  the  employees  of  the  Vt.  220,  224,  225;  Fox  v.  McGregor,  11 

company,  gets    upon  its    train  and  is  Barb.    (N.   Y.)    41,    42;    Hickman    v, 

injured;   the  only  difference  being  in  Thomas,  16  Ala.  666,  669. 

Arnot*s  favor,  that  he  is  not,  while  the  4.  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 

railroad  corporation  is  a  common  car-  4S5;  s.  c,  38  Am.  Dec.  663,  667.    See 
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{c)  Lien  on  Mare  Covered  by  Stallion. — On  the  principle  that  the 
party  in  charge  has  done  something  for  the  improvement  of  the 
animal,  it  has  been  held  that  a  farmer  or  stable  keeper  who  receives 
a  mare  for  the  purpose  of  being  covered  by  his  stallion  has  a  spe- 
cific lien^  for  the  charge  of  covering  * 

{d)  Lien  of  Farrier  or  Veterinary  Surgeon, — So  it  has  been  held 
that  a  person  who  keeps  an  unlicenced  public  house,  and  cannot 
maintain  a  lien  upon  a  horse  for  his  keep  and  care  in  the  charac- 

similar  statement  of  reasons  in  Cross  v,  none  of  which  reasons,  exist  as  to  the 

Wilkins,  43  N.  H.  332,  335.    But  for  fi  agistors  of  cattle.    The  case  of  Cum- 

more   liberal  view  of  liens  in  eeneral,  mings  v,  Harris,  3  Vt.  244,  in  the  opin* 

see   Steinman  v.   Wilkins,  7   W.  &  S.  ion  delivered  by   Hutchinson,  C.  J., 

(Pa.)  476,  477.  will  indicate  the  law  and  its  reasons  on 

Usual  around  for  Denying  Lton. — ^The  this  subject." 
reason  first  stated  in  the  text  is  the  one        LegialatlTa  Powar  to  Autboilis  Un 

most  commonly  given.  on  Bmpoundad   Anlmala. — ^The  legists- 

**At  common  law,*'  says  a  judge  of  ture   has   the  power  to  authorize  hogs 

the  New  Tork  supreme  court,  "a  liv-  and  cattle  taken  damage  feasant^  to  be 

ery    stable    keeper    and    agistor    has  em  pounded  by  the  owner  of  the  prem- 

no    lien     unless    there    be    a    special  ises  and  detained  until  the  damages  and 

contract  to  that  effect.    The  reason  as-  costs  are  paid,  and  to  give  such  owner 

signed  in    the  books  is  that  he   only  a  lien  on  the  animals   to  secure  such 

keeps  the  animal  entrusted  to  his  charge  4<^mages  and  costs.     Rood  v.  McCar- 

without  imparting  to  it  any  new  value,  gar,  49  Cal.  117,  120,  where  Crockett, 

and  therefore  he  is  not  within  the  rule  J.,  said  for  the  court:     That  it  is  com- 

which  gives  a  lien  to  mechanics,  trades-  petent  for  the  legislature  to  confer  such 

men   and   laborers  receiving   property  a  lien  on  cattle  taken  damage  feasauU 

for  the  purpose  of  repairing  or  other-  and  to  authorize   their  detention  until 

wise  improving  its  condition.'*  the  damages  and  expenses  are  paid,  was 

Smith,  P.  J.,  in  Jackson   v,  Kasseall,  decided  in  Cook  v,  Gregg  (46  N.  Y. 

30  Hun  (N.  Y.)  231,  234.  441))  A  case  very  similar  to  the  present, 

*'By  the  general   law,"  says  Baron  and   we  adopt  the    reasoning  in  that 

Parke,  in  Jackson  v,  Cummins,  5  Mees.  case." 

&  W.  342,  "in  the  absence  of  any  specific        See  generally  Empounding,  vol.  10, 

agreement,  whenever  a  ptirty  has  ex-  p.  187;  Animals,  vol.  i,  p.  588. 
pended  labor  and  skill  in  the  improve-        1.  See  Scarfe  v.  Morgan,  4  Mees.& 

ment  of  a  chattel  bailed  to  him,  he  has  W.  270,  283. 

a  lien  upon  it.  Now,  the  case  of  an  S.  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
agistment  does  not  fall  within  that  485;  s.  c,  38  Am.  Dec.  603,  668. 
principle,  inasmuch  as  the  agistor  does  Statutory  Begnlatioa. — ^''In  this  coun- 
not  confer  an  additional  value  on  the  try  a  similar  lien  has  in  several  States 
article,  either  by  the  exertion  of  any  been  conferred  by  statute.  (See  Ala- 
skill  of  his  own  or  indirectly  by  means  bama  Acts  1881-83,  p.  157,  No.  85;  Ar* 
of  any  instrument  in  his  possession,  as  kansas  Act  1885,  p.  53;  Colorado  Gen. 
was  the  case  with  the  stallion  in  Scarfe  Stat.  1883,  $3193;  Dakota  Laws  1883, 
V.  Morgan  [4  Mees.  &  W.  270],  he  ch.  85,  and  Laws  1885,  ch.  1x2;  Geor- 
simply  takes  the  animal  to  feed  it."  gia  Laws  1882-83,  p.  132,  No.  352;  Ken- 

Beaaons  Inapplicable  to  Agistors. — In  tuck^  Gen.  Stat  1883,  P-  9^^}  Missis- 
Wills  V.  Barrister,  36  Vt.  220,  224,  after  sippi  Rev.  Code  1880,  \  i394;Nebra6ka 
stating  special  reasons  why  there  was  Comp.  Laws  1885,  ch.  4,  art  1,^40; 
no  lien  upon  a  cow  for  her  keeping,  it  is  North  Carolina  Code  1883,  ^§  X797ii79^ 
said:  "The  cases  .  .  establish  and  Laws  1885,  ch.  72;  Ohio  Laws 
only  that  factors,  bailees  for  hire,  car-  1885,  p.  207;  and  Laws  1S84,  p.  43; 
riers  and  inn  keepers,  artisans  and  me-  Tennessee  Code  1884, 4i  ^75*^  2759;  and 
chanics,  have  a  lien  on  the  property  en-  consult  Sims  v.  Bradford,  12  Lea  434; 
trusted  to  them  for  expenditures  or  South  Carolina  Gen.  Stat.  1882,  ^  2349' 
charges  in  respect  thereto,  or  for  work  The  lien  is  sometimes  extended  so  as  to 
expended  thereon,  and  this  for  reasons  attach  also  to  the  offspring,  and  some- 
peculiar  to  such  classes  of  persons —  times  it  is  made  to  attach  to  the  off 
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ter  of  an  inn  keeper,  may  sustain  the  lien  in  the  character  of  a  farrier 
or  person  to  whom  the  horse  was  entrusted  to  be  kept  and  cured.' 

(f)  Liens  by  Agreement. — A  stable  keeper  may  also  by  special 
agreement  acquire  a  lien  on  horses  for  their  keep,  and  may  have 
a  right  to  repossess  himself  of  them  as  against  the  owner  who  has 
fraudulently  removed  them  so  as  to  destroy  the  lien;*  though 
such  a  lien  by  agreement  upon  a  horse  will  not  hold  against  a 
subsequent  mortgage  by  an  owner  permitted  to  use  the  horse  at 
his  pleasure.* 

2.  Lieut  1»y  Statute. — A  lien  is  likewise  sometimes  given  to  a 
livery  stable  keeper  by  statute;*  and  even  where  the  statute 
gives  the  livery  stable  keeper  as  such  only  a  general  lien  as  against 
a  special  bailee  of  an  article,  yet  the  stable  keeper  may  have  a 
specific  lien  for  the  expense  of  feeding  or  taking  care  of  an  animal 
even  against  one  who  is  not  the  true  or  unencumbered  owner 
thereof.* 

spring  alone.    The  lien  Is  also  generally  and  cattle  which  are  to  be  kept.     (See 

enlarged  so  that   It    does   not  depend  Hart«horne   v.   Leeds,    i   Chester   Co. 

upon  potaeesion,  but  without  possession  (Pa.)  Rep.  460.)  But  in  a  few  States  it 

may  be  asserted  within  ■  limited  time  is  provided  that  the  lien  ehall  attach  to 

by   attachment,"     i    Jones    on    Liens,  such    articles.     (See    Delaware    Laws 

4645.  1885,  vol.    17,   pt.  2,  p.  9J0;    -    "■ 

See   also    Animals,   vol.   I,   p.  589;  Rev.    Stat.  1 " 

HoKSKS,  vol.  9,  p.  769.  Jersey  Reyis 

1.  Lord  i'.Jones,34Me.439,443,443;     Vlr^nia  Acts  t( 

•.  c,  41  Am.   Dec.  391,  391.     But  com-  sin   Rev.  Stat.  1878,  ^  3344)     '"  some 

fare,  as   to  lien   for  doctoring  horses.  States  the  lien   is  given  only  to  llverjr 

Orchard  v.  Rochester,   9  Com.  B.  698;  stable  keepers,  in  others  it  Is  also  given 

Miller  V.  Marston,  35  Me.  153,  155;  s.  c,  to  agistors,  ranchmen  and  farmers.     In 

56  Am.  Dec.  694,  695.  some   the  statutes    apply   in    favor   of 

2.  Wallace  v.  Woodgate,  i  Car.  &  P.  those  whose  buKiness  It  is  to  board 
575,376-  See  also  as  to  agistor's  lien  on  horses,  or  to  pasture  or  feed  cattle; 
a  cow,  Richards  v.  Symonds,  15  L.  J.,  while  others  seem  to  be  broad  enough 
Q.  B^5,  36.  to    cover    isolated    cases   of   boarding 

>.  Perluns    v.    Boardman,    14  Gray  horses  or  keeping  cattle.    The  statutes. 

(Mass.)  481,  483.  of  several  States  expressly  provide  thai 

4.  See  Young  v.  Kimball,  33  Pa.  St.  the  lien  shall  not  atUch  to  property- 
193,  I9«;  Colquitt  v.  Klrkman,  47  Ga.  which  has  been  stolen,  or  which  does 
5CS,  558;  Caldwell  v.  Tott  10  Lea  not  belong  to  the  person  who  entrusts 
(Tenn.)  158,  359,  360;  s.  c.,  43  Am.  it  to  a  stable  keeper  or  aeistor.  See 
Rep.  307;  McGhee  v.  Edwards,  87  Dakota  Code  Civ.  Proc.  1883,  **  672. 
Tenn.  506,508,  510.  &73;  Montana   Gen.  Laws  1879,4848; 

5.  See  Colquitt  v.  Klrkman,  47  Ga.  Wyoming  Comp.  Laws  1876,  p.  463, 
555,  558,  as  stated  in  Domestic  Sewing  and  act  December  13th,  1873,  J  i.  The 
Machine  Co.  v.  Watters,  co  Ga.  03,  reason  for  an  inn  keeper's  lien  attaching 
575.  Consult  also  Gammell  v.  Schley,  to  such  property  does  not  hold  In  case  of 
41  Ga.  113,113,  "4'  stable  keepers  and  agistors,  and  there- 
See   also  Animals,  vol.    i,   p.   589;  fore  the  lien   does   not  attach  to  such 

Horses,  vol.  9,  p.  769.  property  unless  it  Is  expressly  made  to 

Scope  of  StMtntorjBcsiUmUaiM. — "The  attach.     If  the  statute   is  silent  on   the 

statutes  of  the   several    States  giving  subject    it   does    not    apply  to    stoleiv 

liens  to    agistors,   stable  keepers    and  animals  or  such  as  belong  to  other  per- 

others,   differ   much   in    terms.      Gen-  sons.     See  Gump  v.  Showalter,  43  Pa. 

eraily  the   Hen   attaches   only    to    the  St.  507."     1   Jones    on    Liens,    }    646. 

animals  taken  care  of;  and  it  does  not  According  to  the   same  authority   (^^ 

attach   to   wagons,   carriages,   harness,  647-682),  enactments  upon  the  general 

and  other  articles  left  with  the  horses  subjectunderconsIderationexIstTn  Ala- 
13  C.  of  L.— 60                           945 
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batna  (Code  i8jr6,  ^%  3494«3495)'*  Ajt-  No.  91);  VirginiJi  ( ActB  1879,  cb.  84,  4 

kansasC  Dig.  of  Stat.  1884,^^4463,4466);  2);  Wyoming  (Comp.   Laws  1876,  p. 

California  (Codes  and  Stat.  1885;  Civ.  463;   act   December    13th,  1873,  ^  i). 

Code,  4  3051;  and  see  Johnson  v.  Perrj,  and  Wisconsin  (Rev.  Stat.  1878,  §  3344; 

53  Cal.  351);  Colorado  (Gen.  SUt.  1883,  and  see  Brothers  v.  Williams,  65  Wis. 

%  21 18);  Connecticut  (Acts  1875,  ch.  401). 

45;;  Dakota  (Code  Civ.  Proc.  PorPaadlag  lire  Moek. — Where  the 
^3i  44  ^3*  ^3)f  Delaware  (Laws  evidence  showed  a  contract  wherebj 
1885,  vol.  17,  pt.  2,  p.  920);  Florida  the  defendant,  in  an  action  of  replevin, 
(Laws  1885,  No.  63,  p.  60);  Georgia  undertook,  for  a  price  stated,  to  keep 
(Code  1882,  44  19%,  2124;  and  see  fifty  head  of  cattle  for  the  plaintiff  in  a 
Colquitt  V.  Klrkman,  47  Ga.  555};  Illi-  manner  and  for  a  time  stated,  and  that 
nois  (Annot.  Stat  1885,  ch.  82,  %%  thedefendantperformed  the  agreement, 
49,  CO);  Indiana  (Rev.  Stat.  1881,4  5292;  it  was  held  in  Indiana  that  the  jury 
and  seeConklin  v.  Carver,  19  Ind.  226);  was  warranted  in  inferring  that  the  de- 
Iowa  (Rev.  Code  1880,  p.  536,  44  if  2;  fendant  was  in  the  business  of  feeding 
and  see  McDonald  v,  Bennett,  45  live  stock,  and  accordingly  entitled  to  a 
Iowa  4c6;  Munson  v.  Porter,  63  Iowa  lien  under  the  statute  relating  to  liens 
453);  Kansas  (Comp.  Laws  1885,  4  upon  live  stock.  Rev.  Stat  1881,  4  5292; 
3259);  Kentucky  (Gen.  Stat.  1883,  ch.  Stat.  January  27th,  1853.  Bunnell  r. 
70,  44  If  3) t  Louisiana  (Civ.  Code  arts.  Davisson,  85  Ind.  557,  558.  Woods, 
3191-3103;  and  see  Whiting  v.  Coons,  C.  J.,  quoted  this  contention  of  counsel: 
2  La.  An.  961 ;  Powers  v.  Hubbell,  12  **To  entitle  one  to  hold  a  lien  upon  live 
La.  An.  413;  Andrews  v,  Crandall,  stock  for  feed  and  care  .  .  .  he  must 
16  La.  An.  208);  Maine  (Rev.  Stat,  show  that  he  is  a  livery  stable  keeper, or 
1883,  ch.  91,  4  41;  Acts  1887,  ch  i;  and  that  feeding  live  stock  is  his  business, 
see  Lord  v.  Collins,  76  Me.  443,  446);  .  .  .  The  language  of  the  statute  is: 
Massachusetts  (Pub.  Stat.  1882,  ch.  192,  *The  keepers  of  liverv  stables  and  all 
44  32, 33);  Michigan  (Annot  Stat.  1802,  others  engaged  in  feecfing  horses,  cattle, 
44  8399,  8402-8405,  8407);  Minnesota  €tc.^i.e,^engaged\x\iSnithusinessoiie!sdL- 
(Laws  1885,  ch.  01;  Gen.  Stat  1878,  ch.  ing  such  live  stock.*  ThecaseofConklia 
90,  44  i^f  17  i  &ncl  see  Smith  v,  Stevens  x'.Carver,i9lnd.  226,  is  directly  in  point 
[q|6  Minn.  303);  Missouri  (i  Rev.  Stat  Thereupon  it  is  remarked:  ^In  the  case 
1879,  4§  319^1  3197)1  Montana  (Gen.  referred  to,  the  question  was  one  of 
Laws  1879,  4848);  Nebraska  (Comp.  pleading,  not  of  proof,  and  it  was  held 
Stat.  1885,  art  i,  ch.  4,  4  28;  art.  3,  ch.  that  an  engagement  of  a  farmer  to  keep 
2,  4  2;  and  see  State  Bank  V.  Lowe  [22  and  feed  two  colts  belonging  to  the 
Neb.  68]);  Nevada  (i  Comp.  Laws  1873,  plaintiff  from  November  until  the  ensu- 
ch.  20,  4  X  44) ;  New  Hampshire  (Gen.  ing  March,  it  not  being  averred  that 
Laws  1870,  ch.  139,  4  2;  and  see  Smith  the  farmer  was  engaged  in  the  business 
V,  Marden,  60  N.  H.  509,  512);  New  of  keeping  and  feeding  stock,  was  not 
Jersey  (Revision  1877,  p.  496,  44  72*  73);  within  the  statute.  The  question  in 
New  Mexico  (Comp.  Laws  1884,  44  the  case  before  us  is  one  of  evidence,  and 
1542,  1544);  New  York  (2  Rev.  Stat  the  jury  may  have  inferred  from  the 
7th  ed.,  p.  1284;  Laws  1872,  ch.  498;  contract  between  the  parties,  especially 
Laws  t8oo,  ch.  145;  and  see  Jackson  v.  when  aided  by  the  circumstances  nec- 
Kasseall,  30  Hun  (N.  Y.)  231;  Eckhard  essarily  brought  to  their  attention  at 
V.  Donahue,  9  Daly  (N.  Y.)  214,  216;  the  trial,  that  such  was  the  business  of 
Lessells  v,  Famsworth,  3  How.  Pr.,  N.  the  defendants.  Indeed  the  perform- 
S.  364;  Armitage  v.  Mace,  16  Jones  &  ance  of  the  contract  itself  by  which  the 
S.  (N.  Y.)  107;  s.  c,  on  another  point,  appellee  undertook,  for  $1.25  per  month, 
96  N.  Y.  538);  Ohio  (Rev.  Stat.  1880,  to  keep  for  the  appellant  fiOy  head  of 
443212,3213);  Oregon  (Laws  1878,  p.  cattle,  to  put  them  on  stock  pasture  dur- 
102,  42);  rennsylvania  (i  Brightly  s  ing  the  day  and  to  put  them  in  a  pound 
Purd.  Dig.  1883,  p.  890,  4  x6;  and  see  at  night,  provided  with  racks  in  which 
Young  V.  Kimball,  23  Pa.  St  193;  to  feed  straw,  and  to  water,  salt  and  care 
Gump  V,  Showalter,  43  Pa.  St.  S07f  ^^^  them,*  may  well  have  been  thought 
McManigle^.Crouse,34Leg.  Int.  (^a.)  enough  to  constitute  a  business.  The 
384;  Hartshorne  v.  Seeds,  i  Chester  averments  of  a  pleading  must  be  clear 
Co.  Rep.  460;  Hoopes  v.  Worrall,  i  Del.  and  unequivocal,  but  the  evidence  in 
Co.  Rep.  Ill);  Tennessee  (Code  1882,  support  thereof  may  be  sufficient  though 
44  2756,  2757,  2760);  Texas  (Rev.  Stat,  uncertain  and  ambiguous.  Lemmon  v. 
X  879,  art.  31 83 ) ;  V er mon t  ( Laws  1884,  W hitman,  75 1 nd .  3 1 8 ;  39  Am .  Rep.  1 5a** 
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Pamm  Ouias  fbr  HtlglilMr's  SIooIl—  other  words,  It  was  the  profit  of  the 
Where  it  appears  that,  for  three  or  four  bailor  and  not  the  loss  of  the  bailee 
years  a  farmer  has  been  keeping,  feed-  which  determined  the  Hen.  Now  it 
ing  and  carins  for  stock  belonging  to  a  would  seem  far  more  just  that  when  the 
neighbor,  such  farmer  will  be  entitled  bailee  parted  with  anything,  either 
under  the  Kansas  statute,  to  a  lien  upon  property  or  labor,  at  the  instance  of 
the  stock  for  his  feed  and  care.  And  the  bailor,  he  should  be  protected  irre- 
this  is  the  case  notwithstanding  it  may  spective  of  the  question  whether  such 
appear  that  the  farmer  fed  and  pas-  property  or  labor  increased  the  value  of 
tured  no  other  stock  for  third  parties,  the  thing  bailed  or  simply  preserved  it 
and  that  the  number  of  stock  befoneing  in  existence.  Oftentimes,  indeed,  as  sug- 
to  such  neighbor  so  kept  and  cared  tor  sested  by  Chief  Justics  Gibson  [in 
at  no  time  exceeded  twelve  in  number.  Steinman  t;.  Willdns,  7  W.  &  S.  (Pa.) 
Kelsevt;.  Layne,  28Kan.  218.  Brbwbr,  466],  in  the  quotation  just  made  [from 
J.,  said  (p.  223)  in  this  case,  which  Hoovertr.Epler,  52  Pa.  St.  522],  the  feed- 
was  an  action  of  replevin  for  cattle  ing  and  care  of  the  agistor,  actually  in- 
against  the  farmer  by  one  who  worked  crease  the  intrinsic  value.  Further,  it 
on  the  farm:  *'Our  statute  (Comp.  Laws  may  be  remarked  that  the  general  ten- 
1879,  ch.  58,  ^  2),  reads:  *The  keepers  of  dency  of  all  legislation  and  adjudication 
livery  stables  and  all  others  engaged  in  is  to  afford  protection  to  him  who  parts 
feeding  horses,  cattle,  hogs,  or  other  live  with  labor  or  material  for  the  benefit  of 
stock,  shall  have  a  lien  upon  such  prop-  another.  Witness  the  various  mechan- 
«rty.'  Counsel  would  construe  this  as  ics'  lien  laws  for  the  protection  of 
reading,  keepers  of  livery  stables  and  those  who  bestow  labor  or  furnish  ma- 
all  others  engaged  in  the  business  of  terial  for  the  improvement  of  real 
feeding  horses,  etc.,  and  argue  that  estate,  the  law  requiring  railroads  to 
these  last  words  include  only  those  who  give  a  bond  to  secure  the  payment  of 
make  it  a  regular  business,  either  ex-  all  laborers,  and  the  statutes  like  the 
clusively  or  partially,  to  feed  stock.  As  one  now  under  consideration.  These 
the  first  term  is  a  term  descriptive  of  statutes,  which  rest  upon  obvious  con- 
an  employment  the  other  words  must  siderations  of  justice,  are  to  be  reason- 
also  refer  to  a  similar  employment,  and  ably  construed  in  order  to  accomplish 
they  urge  that  it  would  be  an  unwar-  the  ends  intended.  Now  it  appears 
ranted  extension  of  the  language  to  ap-  from  the  plaintiff's  testimony  that  the 
ply  it  to  the  case  of  a  farmer  who  takes  defendant  had  for  a  series  of  vears  been 
a  single  steer  or  horse  of  his  neighbor  keeping  and  feeding  his  stock.  This  is 
to  pasture  (Conklin  v.  Carver,  19  Ind.  not  a  case  where  a  farmer  has  only  for 
226;  Alt  V.  Weidenberg,  6  Bosw.  (N.  a  single  season  pastured  a  single  head 
Y.)  176).  There  is  force  in  this  argu-  of  stock  for  a  neighbor,  but  where,  for 
ment,  and  especially  when  we  consider  year  after  year,  the  party  has  pastured 
simply  the  grammatical  arrangement  and  fed  several  head  of  stock.  It  is 
of  the  words,  and  yet  we  shall  not  ab-  true  that  she  only  did  this  for  one  per- 
solutely  decide  this  question,  for  we  are  son,  but  still  she  did  it  to  such  an  extent 
constrained  to  think  that  even  upon  the  and  for  such  a  length  of  time  that  it 
plaintiff's  theory  the  defendant  must  be  seems  to  us  she  comes  fairly  within  the 
adjudged  to  be  within  the  protection  protection  of  the  statute.  She  was  en- 
of  the  statute.  And  first  we  may  re-  gaged  in  feeding  his  stock.  That,  pro 
mark  that  the  rule  of  the  common  law,  2ac  vice,  may  be  considered  her  busi- 
though  unquestionably  established  as  ness.  No  one  would  for  a  moment 
ibove  stated,  does  not  rest  upon  the  seriously  contend  that  a  party  must  en - 
soundest  foundation,  and  has  at  least  gage  in  it  as  an  exclusive  business  be- 
been  questioned."  The  opinion  then  fore  becoming  entitled  to  the  protection 
refers  to  Story  on  Bailments,  ^  443,  and  of  the  ntatute.  Suppose,  as  in  the  case  of 
quotes  the  language  of  Thompson,  J.,  Brown  v.  Holmes,  13  Kan.  482,  that  92 
in  Hoover  v,  Epler,  52  Pa.  St.  522  head  of  cattle  were  wintered  for  a 
(elsewhere  given).  Aiter  referring  to  single  person:  could  it  be  said  for  a 
the  ruling  in  that  case,  and  also  to  Lord  moment  that  the  agistor  was  not  en- 
V.  Jones,  24  Me.  439;  Harris  v.  Wood-  gaged  in  the  business  of  feeding  and 
ruff.  124  Mass.  205,  the  opinion  pro-  taking  care  of  cattle  simply  because  he 
ceeds  thus:  "Again,  the  theory  of  the  had  only  the  cattle  of  one  person? 
common  law  was,  that  if  the  labor  and  So  in  this  case;  while  the  number  of 
skill  of  the  bailee  increased  the  value  of  cattle  is  not  so  large,  yet  the  length  of 
the  article  bailed  he  had  a  lien.     In  time  is  much  greater.'* 
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By  Deputy  SlierUTs  Employee  En-  of  the  mortgagee,  had  no  authority, 
g9LgeA  aa  Aglator.*- A  chattel  mortgage  through  his  deputy,  to  make  a  contract 
on  some  cattle  directed  that  the  sheriff  with  ^e  plaintiff  for  the  keeping,  feed- 
of  any  county  in  which  the  property  ing  and  pasturiitg  of  the  cattle  which 
might  be  found  might  seize  and  were  then  in  his  possession.  There  are 
sell  the  same  for  the  payment  of  the  certain  loose  expressions  in  the  opinion 
mortgage  debt.  In  pursuance  of  this  of  the  case  above  referred  to  which 
clause  the  mortgagee  authorized  the  would  seem  to  sustain  the  view,  but  a 
sheriff  of  the  county  in  which  the  cattle  careful  consideration  of  that  case  shows 
were  found  to  take  possession  of  them  them  to  be  obiter  dicta^  and  that  the 
for  the  purpose  of  foreclosing  the  mort-  case  was  decided  upon  entirely  differ- 
gage,  and  authorized  the  sheriff  to  con-  ent  grounds.  It  was  held  in  the  case 
tract  for  their  proper  keeping  until  so  above  mentioned  that  persons  em- 
regularly  sold.  Before  the  sale,  the  ployed  to  drive  cattle  from  Texas  to 
mortgage  was  amicably  satisfied.  It  Montana  did  not  have  a  Hen  upon  them 
was  held  that  under  the  Montana  stat-  for  their  wages,  under  the  statute 
ute  empowering  the  bailee  of  cattle  or  therein  quoted;  that  this  lien  was  not 
stock  to  retain  possession  of  the  given  to  persons  driving  on  the  trail, 
same  until  paid  for  their  keeping  but  that  the  statute  was  enacted  to  pro- 
(Comp.  Laws  Mont,  §  1394*  p*  1035),  tect  those  persons  who  have  a  place  or 
a  person  employed  by  the  deputy  places  for  keeping  and  caring  for  the 
sheriff  to  keep,  feed  herd  and  pasture  stock,  named  therein,  and  who  contract 
the  cattle  was  entitled  to  a  lien  for  such  keeping  at  such  places,  either 
for  his  services  so  rendered.  Vose  for  the  purpose  of  feeding,  herding, 
V.  Whitney,  7  Mont.  385.  The  stat-  ranching  or  pasturing.  Underwood  v, 
ute  under  consideration  reads  as  fol-  Birdsell,  6  Mont.  146.  It  is  also  said 
lows:  **That  any  ranchman,  farmer,  ag^s-  in  that  opinion  that  ^the  possession  of 
tor  or  herder  of  cattle,  tavern  keeper  or  the  cattle  was  entrusted  by  the  com- 
livery  stable  keeper, to  whom  any  horses,  panv  to  their  agent.  He  was  author- 
mules,  asses,  cattle  or  sheep  shall  be  en-  izeJ  and  empowered  to  cause  the  cattle 
trusted,  and  a  contract  for  their  keep-  to  be  removed  to  their  destination, 
ing  be  entered  into  between  the  parties  He  had  the  authority  to  employ  the 
for  the  purpose  of  feeding,  herding,  necessary  means  to  this  end;  but  being 
pasturing  or  ranching,  and  shall  be  an  agent  himself,  he  could  not  appoint 
authorized  to  retain  possession  of  such  an  agent  for  the  company — ^he  could 
horses,  mules,  asses  or  cattle,  or  sheep  not  deliver  possession  tor  the  company 
until  the  said  amount  is  paid;  provided  to  an  agent  appointed  by  himself,  if 
that  the  provisions  of  this  section  shall  the  cattle  were  at  any  time  in  the  cus- 
not  be  construed  to  apply  to  stolen  tody  of  the  defendants,  their  possession 
stock."  was  the  possession  of  the  agent.     Un- 

"In  the  construction  of  this  statute,'^  derwood  v.  Birdsell,  6  Mont.  145.' 
says  McLeary,  J.,  "we  must,  if  possi-  These  last  propositions  are  each  and 
ble,  arrive  at  the  intention  of  the  legisla-  every  one  of  them  true  under  the  facts 
ture.  Comp.  Stat.  Mont.,  §630,  p.  225.  of  that  case,  but  they  were  not  neces- 
And  in  construing  the  statute,  we  are  sary  to  the  decision.  Grover,  the 
required  'simply  to  ascertain  and  de-  agent  of  the  company,  did  not  appoint 
clare  what  is  in  terms  or  substance  con-  the  plaintiffs  as  agents,  and  he  did  not 
tained  therein,  and  not  to  insert  what  deliver  possession  of  the  cattle  to  them, 
has  been  omitted,  nor  to  omit  what  has  But  it  was  not  on  this  account .  that 
been  inserted.'  Comp.  Stat.  Mont.,  they  failed  in  their  suit,  but  because 
h  630,  p.  225.  These  rules  of  construe-  they  did  not  come  within  the  class  oS 
tion  are  simply  general  principles  of  persons  to  whom  the  statute  gives  the 
the  common  law  which  have  been  lien.  Then  it  matters  not,  so  far  as  the 
adopted  into  our  statutes,  and  we  shall  decision  in  the  case  of  Underwood  v. 
endeavor,  in  the  consideration  of  this  Birdsell,  6  Mont.  142,  is  concerned, 
case,  to  give  them  full  force  and  effect,  whether  the  sheriff  was  acting  as  the 
It  appears  that  this  case  was  decided  in  agent  of  the  mortgagee  or  not;  nor 
the  court  below  upon  the  authority  of  does  it  make  an^*  difference  in  that  re- 
the  case  of  Underwood  v.  Birdsell,  6  gard  whether  or  not  he  discharged  his 
Mont.  142.  The  ground  was  taken  by  duties  through  a  deputy  ...  It 
the  defendants  below  [who  were  the  will  be  observed  on  the  perusal  of  the 
mortgagor  and  mortgagee  of  the  cattle]  statute,  that  the  lien  is  given  to  ranch- 
that  the  sheriff  himself,  being  an  agent  men,  farmers,  agistors,  herders,  tavern 
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keepers,  and  Hverj  stable  keepers,  to  took  possession  of  these  cattle  in  his 
whom  the  cattle,  horses,  etc.,  may  be  official  capacity,  and  not  solely  as  the 
entrusted,  and  a  contract  for  their  keep-  agent  of  either  the  mortgagee  or  mort- 
ing  be  entered  into  between  the  parties  ga|;or.  He  is  an  executive  officer  ap- 
*for  the  purpose  of  feeding,  herding,  pointed  by  the  law  to  make  the  sale  of 
pasturing,'  etc.  The  statute  does  not  the  mortgaged  property  in  compliance 
say  that  the  contract  must  be  with  the  with  the  terms  pf  the  mortgage  itself, 
owner  of  such  cattle  or  his  aeent.  It  If  the  parties  to  the  mortgage  do  not 
was  fair  to  presume  that  it  was  Intended  choose  to  employ  his  services,  they  are 
to  be  made  between  the  ranchmen  and  required  to  go  into  court  and  bring  a 
any  person  having  lawful  possession  of  suit  for  the  foreclosure  of  the  mortgage, 
the  live  stock,  since  only  one  exception  If  he  were  acting  solely  as  the  agent  of 
is  made  to  the  provisions  of  the  statute,  the  parties  or  either  of  them,  no  statute 
and  that  is  this:  'That  the  provisions  would  be  necessary.  But  inasmuch  as 
of  this  section  shall  not  be  construed  to  he  acted  under  the  requirements  of  the 
apply  to  stolen  stock.'  At  common  law,  he  must  be  held  to  have  been  per- 
law  an  inn  keeper  had  a  lien  upon  forming  his  official  duty.  Of  course 
animals  entrusted  to  his  care,  even  the  sheriff  is  authorized  to  perform  all 
where  they  may  have  been  stolen  and  official  duties  either  personally  or  by 
the  thief  was  his  guest.  Overton  on  deputy,  and  as  it  was  necessary  for  the 
Liens,  §  123.  This  statute  restricts  the  proper  carrying  out  of  the  powers 
lien  of  inn  keepers,  and  extends  it,  as  vested  in  him  by  statute  that  these 
restricted,  to  ranchmen,  agistors,  and  cattle  should  be  cared  for,  fed  and  pas- 
other  persons.  Undoubtedly  it  was  in-  tured  until  the  day  of  sale,  he  was  au- 
tendea  for  the  benefit  of  the  animals  thorized,  through  his  deputy,  to  make  a 
themselves,  and  consequently  of  their  contract  with  the  plaintiff  as  a  ranch- 
owners,  that  this  lien  was  given  to  the  man  for  that  purpose,  and  the  lien  fol- 
persons  named  in  the  statute  for  feed-  lowed  the  contract  by  virtue  of  the 
ing  and  pasturing  such  animals  under  a  statue." 

contract  made  with  any  persons  having  Btatnte  Hot  Repealed,  bat  Amended  to 

lawful  possession  thereof.    It  certainly  Oover  Care  and  Feeding  of  Animals. — ^The 

was  not  intended   that   the  ranchmen  California  act  ''to  secure  a  lien  on  live 

should   investigate    the   title  to  every  stock  kept,  fed  or  pastured  by  ranchmen 

horse  or  cow  offered  to  him  for  keep  or  and   stable  keepers"  was  not  repealed 


pasture  before  he  undertook  its  care. 
At  least,  he  was  not  required  to  look 
any  further  than  to  see  that  such  ani- 
mal was  not  stolen. 


by  the  codes  as  originally  enacted. 

Johnson  v.  Perry,  53  Cal.  351,  353. 
The  court  (Rhodes,  J.)  said  that  if 
"the  plaintiff  [in  a  replevin  suit]  was 


"Such  being  our  view  of  the  statute  the  proprietor  of  a  livery  stable,  the  de- 
under  which  this  lien  is  claimed,  it  is  fendant  was  not  justified  in  taking  the 
only  necessary  to  enquire  further  property  from  his  possession.  Tread- 
whether  or  not  the  sheriff  had  authority  well  v.  Davis,  34  Cal.  601.  The  act  of 
to  make  a  contract  with  the  plaintiff  April  4th,  1870  (statutes  1869, 1870,  p. 
through  his  deputy.  It  is  enacted  in  723),gives  the  proprietors  of  stables  and 
the  laws  of  this  territory  that  4t  shall  ranches  or  farms  a  lien  upon  'all  live 
be  lawful  for  the  mortgagor  of  goods,  stock  pastured,  kept  or  fed  by  them, 
chattels  or  personal  property  to  insert  under  contract  with  the  owners  thereof,* 
in  his  mortgage  a  clause  authorizing  for  the  amount  due  for  the  care  and 
the  sheriff  of  the  county  in  which  such  feed  of  such  live  stock;  and  authorizes 
property  or  any  part  thereof  may  be  to  them  to  recover  and  hold  possession  of 
execute  the  power  of  sale  therein  such  live  stock  until  the  amount  of  such 
granted  to  the  mortgagee,  his  legal  rep-  lien  shall  be  paid.  The  civil  code  con- 
resentatives  and  assigns,  in  which  case  tains  no  provision  expressly  giving  such 
the  sheriff  of  such  county  at  the  time  of  lien  to  Hvery  stable  keepers,  and  unless 
such  sale  may  advertise  and  sell  the  i  3051  of  the  civil  code  is  to  be  con- 
mortgaged  property  in  the  manner  pro-  strued  as  extending  to  such  cases,  the 
vided  in  such  mortgage;  and  at  any  above  mentioned  act  of  April  4th,  1870, 
such  sale  made  as  aforesaid  the  mort-  remains  in  force,  because  not  repealed 
gagee  or  his  representatives  or  assigns  by  the  codes.  That  section  seems  to 
may,  in  good  faith,  purchase  the  prop-  be  limited  to  a  lien  for  the  compensa- 
erty  so  sold,  or  any  part  thereof.'  tion  due 'for /tf^^r  ^r  Ji(f7/ employed  for 
Comp.  Stat.  Mont.,  ^  1550,  pp.  107 1,  the  protection,  improvement,  safe  keep- 
1072.     Under  this    statute  the  sheriff  Ing  or  carriage'  of  personal   property 
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8.  When  Lien  Szifts — {a)  Trainer's  Lien. — In  MassackusettSj  a 
person  has  a  lien  for  the  expense  and  skill  bestowed  upon  a 
horse  delivered  to  him  to  be  trained  for  running  races  for  bets 
and  wagers.* 

{b)  Groom's  Lien, — A  person  hired  as  a  groom  to  a  horse  for  a 
time  specified  and  at  a  fixed  price  has  not  a  lien  as  such  on  the 
horse ;  but  he  has  a  lien  for  feed,  keeping  and  shoeing,  which 
should  have  been  furnished  by  the  owner.* 

lawfully  in  his  possession,  but  does  not  liens    hy    warehousemen    and   bailees, 

extend  to  the  expenses  of  *feed  or  pas-  notices  with  seeming  satisfaction   the 

turage'  of  animals."  extension  of  it  to  other  than  bailments 

But  an  amendment  has   since   been  for    skilled    labor,  or^  locaiio    o^eris 

made  to  one  of  the  codes  so  as  to  give  faciendi  when  something  is  to  be  done 

liens  to  proprietors  of  stables,  and  to  upon  the  thing  bailed  by  one  skilled, 

others,  for    the    care  and   feeding  of  citing  Be  van  v.   Waters,   Moo.  &  M. 

horses  and  live  stock.     Amdt.  of  1878  235,  in  which  a  trainer  was  allowed  to 

to    Cal.    Civ.    Code,   §   3051;   Amdts.  retain  for  fitting  a  race  horse  for  the 

1877-8,  p.  89.  turf,  and   doubts  the    doctrine    of   the 

1.  Harris  v.  Woodruff,  124  Mass.  305.  cases  in  England  which  denies  [deny] 
In  this  case,  which  was  replevin  for  a  that  the  agistor  of  cattle  has  a  lien, 
mare  against  a  person  claiming  a  lien  The  foundation  upon  which  this  seems 
on  the  ground  stated  in  the  text,  Gray,  to  rest  is  the  idea  above  stated,  to  wit: 
C.  J.,  said:  **Upon  the  facts  found  by  that  the  lien  results  from  labor  and 
the  judge  below,  the  defendant  had  a  skill  and  not  from  the  improved  condi- 
lien  upon  the  mare  in  his  possession,  tion  of  the  thing  bailed  by  the  labor 
for  the  expense  and  skill  bestowed  in  and  care  of  an  unskilled  bailee.  *It  is,* 
improving  and  training  her  so  as  to  be  he  said,  ^difficult  to  find  an  argument 
in  a  condition  to  run  at  races.  Bevan  for  the  position  that  a  man  who'  fits  an 
V,  Waters,  3  Car.  &  P.  520;  s.  c,  Mood,  ox  for  the  shambles  by  fattening  it  with 
&  Malk.  235;  Scarfe  v,  Morgan,  4  M.  his  provender,  does  not  increase  its  in- 
&  W.  270,  283:  Forth  V.  Simpson,  13  trinsic  value  by  means  exclusively 
Q^  B.  680;  2  Kent  Com.  634,  635.  It  within  his  control.'  Certain  it  is,  that 
may  well  be  doubted  whether  the  fact  the  doctrine  of  liens  in  favor  of  bailees 
that  the  mare  was,  as  the  defendant  is  not  retrograding  but  advancing,  and 
knew,  to  be  illegally  run  for  bets  and  is  a  wholesome  restraint  on  the  credit 
wagers,  and  was  so  used  while  in  the  system,  which  is  generally  injurious  in 
defendant's  possession,  made  the  con-  individual  transactions  to  both  parties, 
tract  for  training  her  illegal;  and  it  is  C.  J.  Bbst,  in  Jacobs  v.  Latour,  5 
quite  clear  that  even  if  the  parties  were  Bing.  132,  said  that  'the  doctrine  is  so 
tn  pari  delicto,  potior  est  conditio  just  between  debtor  and  creditor  it 
possidentis^  and  the  law  will  not  assist  cannot  be  too  much  favored.'  So  in 
the  plaintiff  to  obtain  possession  of  the  Kirkman  v,  Shawcross,  6  T.  R.  17, 
mare  without  paying  the  defendant  Lord  Ken  yon  said  it  had  been  the 
for  his  services  under  the  executed  con-  wish  of  the  courts,  in  all  cases  and  st 
tract  by  which  the  general  owner  had  all  times,  to  carry  the  lien  of  the  com- 
voluntarily  transferred  to  the  defendant  mon  law  as  far  as  possible.  It  seems 
a  special  property  in  the  mare.  Scarfe  as  if  it  were  carried  to  the  very  verge 
V,  Morgan,  4  M.  &  W.  281,  282;  King  in  Scarfe  v.  Morgan,  4  M.  &  W.  270, 
V,  Green,  6  Allen  (Mass.)  139;  Cranson  where  the  owner  of  a  stallion  was  held 
9.  Goss,  107  Mass.  439,  441.^'  See  also  to  be  entitled  to  a  lien  for  a  single 
concerning  Lien  of  Trainer,  Jacobs  v.  service,  after  the  mare  was  known  to  be 
Latour,  5  Bing.  130;  s.  c,  2  Moo.  &  P.  with  foal.  Of  course  such  a  lien  could 
20;  Towle  V,  Raymond,  58  N.  H.  64;  have  no  other  foundation  than  the  im- 
Shields  v.  Dodge,  14  Lea  (Tenn.)  356.  proved  condition  and  increased   value 

2.  Hoover  v.   Epler,  52  Pa.  St.   522,    of  the  mare  independently  of  considera- 
23  (1866).     In  this  case  Thompson,    tions  of  skill.    The  contract  with  the 

said  for  the  court:  "Gibson,  C.  J.,  defendant  was  a  hiring  as  a  servant  to 
in  Steinman  v,  Wilkins,  7  W.  &  S.  act  as  groom  for  the  time  specified,  and 
(Pa.)  466,  in  treating  of  the  doctrine  of    in  consideration  to  be  paid  a  fixed  sum 
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(c)  Evidence  Admissible. — Upon  a  question  as  to  whether  one 
deceased  had  an  agistor's  lien  upon  a  horse,  evidence  of  indebted- 
ness to  the  owner  of  the  horse  is  admissible  as  bearing  upon  the 
probability  of  a  lien.^ 

{d)  Pleading, — In  order  to  make  out  a  claim  for  lien,  under  the 
Indiana  statute,  for  feeding  a  horse,  it  should  be  alleged  that  such 
feeding,  etc.,  was  the  claimant's  business.  An  allegation  that  he  fed 
the  horse  in  this  one  particular  case  is  insufficient.^ 

4.  When  Lien  Doet  Hot  Szist — {a)  No  Lien  in  Absence  of  Con* 
tract  or  Statute, — According  to  the  views  before  stated  it  is  the 
doctrine  almost  universally  upheld  that  in  the  absence  of  statute 
neither  the  agistors  of  cattle  nor  the  keepers  of  a  livery  stable 
have  any  lien  upon  the  animals  in  their  charge  without  a  special 
agreement  to  that  effect.' 

{b)  Local  and  Partial  Usage, — Nor  can  a  Hen  of  a  livery  stable 
keeper  upon  a  horse,  delivered  to  him  to  be  fed  and  kept,  be 
created  solely  by  a  local  and  partial  usage  like  that  of  a  particular 
town  or  city.* 

at  the  end  of  the  time.    In  that  em-  who  pastures  horses  for  hire,   a  lien 

ployment  he  was  to  obej  all  orders  of  upon  the  horses,  for  the  price  of  keep- 

his  employer.     As  a  servant  merely  he  ing  them.     Bissell  v.  Pearce,  28  N.  Y. 

was  not  entitled  to  a  lien.     But  was  he  252,  255. 


not  also  a  bailee,  and  so  to  be  regarded, 
when,  in  order  to  subserve  the  interests 
of  the  plaintiff  independently  and  out- 
side of  the  contract,  he  furnished  what 
he  was  not  bound  to  do,  namelv,  the 


Consult  further,  in  support  of  text, 
I^Iickman  v,  Thomas,  16  Ala.  666,  669; 
Jackson  v.  Holland,  31  Ga.  339,  340-41; 
Millikin  v.  Jones,  77  111.  372,  376;  Mc- 
Donald V.  Bennett,  45   towa  456, 457; 


feed,  keeping  and  shoeing,  which  ought  Munson  v.  Porter,  63  Iowa  453,  454; 

to  have  been  furnished  by  the  owner?  Kelsey  v.   Layne,   28  Kan.   218,    222; 

The  horse  was  in  his  custody;  it  was  Miller  v,  Marston,  35  Me.  153, 155;  s.  c, 

necessary  in  order  to  keep  him  in  con-  56  Am.  Dec.  694;  Goodrich'  v,  Willard, 

dition,  that  these  things  should  be  fur-  7    Gray    (Mass.)    1S3,    184;    Gaell    v» 

nished.    The  owner  could  not  gainsay  Morse,   126  Mass.  4»>,  482;  Vinal  v, 

this.     He  did  feed  and  keep  him  at  his  SpofTord,  139  Mass.  129,   130;  Jackson 

own  stable,  and  paid  for  shoeing  htm;  v,  Kasseall,  30  Hun  (N.   Y .)  231,  234; 

and  the  benefit  of  it  all  went  to  the  Mauney  v.  higraham,  78   N.  Car.  96, 

owner  and  none  to  the  defendant.     A  97;  Samt  v.  Smith,  i   Coldw.  (Tenn.) 

contract  to  do  so  was  not  necessary  to  51,  52;   McGhee  v.  Edwards,  87  Tenn. 

the  existence  of  the  lien;  the  case  stands  506,  510;  Cummings  v.   Harris,  3  Vt. 

as  if  the  horse  had  been  lefl  for  keep  245;  Wills  v.  Barrister,  36  Vt.  220,  224, 

and  care  without  more  being  said,  in  226. 

which  case  a  lien  would  have  ensued        4.  Saint  v.  Smith,  i  Coldw.  (Tenn.) 

for  it;  in  other  words,  the  plaintiff  could  51,  53. 

not  have  demanded  him  without  paying        yaterlnary    Burgeon's    Sexrloas. — It 

the  charges.     As  to  the  farrier's  bills  has  been  further    held   that    a    livery 

for  shoemg,  having  paid  them,  the  de-  stable  keeper  has  no  lien  either  for  the 

fendant  stood  in  the  farrier's  shoes  and  keep  of  a  horse  standing  at  liveir,  or 

entitled  to  all  his  rights."  for  money  paid  at  the  request  of  the 

1.  Randall  v.  Preston,  52  Vt.  198.  owner  for  the  attendance  of  a  veter- 

2.  Conklin  v.  Carver,  19  Ind.  226.  inary  surgeon  upon  the  horse.  Orchard 
8.   See  Fox    v,  McGr^or,  iz    Barb.  v.    Rackstraw,    9    Com.  B.    698,   700. 


(N.  Y.)  41,  42;  Grinnell  v.  Cook,  3 
Hill  (N.  Y.)  485;  s.  c,  38  Am.  Dec. 
667;  Bissell  V.  Fearce,  28  N.  Y.  252; 


See  also  Miller  v,  Marston,  35  Me.  153, 
155;  s.  c,  56  Am.  Dec.  694,  695.  But 
compare  Lord  v.  Jones,  24  Me.  439, 442, 


663;  Lewis  V.  Tyler,  23  Cal.  364.    Thus    443;  s.  c,  41  Am.  Dec.  391,  392. 

the  law,  in  the  absence  of  any  special        Party  Holding  CHiattel  MOrHmr*- — In 

agreement,  will  not  give  to  a  fanner    Nebraska  it  has  been  kelH  that  a  party 
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{c)  Livery  Stable  Keeper  Who  Is  Also  Inn  Keeper, — ^A  livery  stable 
keeper  who  is  also  an  inn  keeper,  and  who  fails  to  show  that  the 
owner  of  horses  which  he  has  kept  and  cared  for  was  his  guest, 
cannot  set  up  the  inn  keeper's  lien  at  common  law.* 

{d)  Livery  Stable  Keeper  as  Lessor^  etc, — In  Louisiana^  the 
keeper  of  a  livery  stable  has  no  privilege,  as  a  lessor,  upon  car- 
riages and  horses  kept  in  his  stable ;  ^  but  keeping  and  feeding 
horses  must  be  classed  among  the  expenses  incurred  for  their 
preservation,  so  as  to  give  the  livery  stable  keeper,  under  the 
statute,  a  right  of  pledge  and  a  privilege  upon  the  proceeds  of  the 
sale.* 

has  no  lien  on  a  horse  for  his  feeding  sufficient  to  warrant  a  recovery  bj  the 
and  care,  where  a  chattel  mortgage  on  plaintiffs.  A  livery  stable  keeper  had  no 
the  horse  had  been  placed  in  such  par-  lien  at  common  law.  Grinnelfv.Cook^j 
tv's  hands  to  foreclose,  and  he  placed  Hill  (N.  Y.)  487,  and  cases  cited.  While 
the  horse  in  his  own  stable  to  be  fed  the  evidence  of  the  defendants  shows 
and  cared  for,  and  proceeded  to  adver-  that  they  were  inn  keepers,  and  that  the 
*  tise  the  horse  for  sale  on  foreclosure,  stables  where  they  kept  and  cared  for 
but  pending  the  sale,  a  personal   secu-  the  horses  in  question  as  well  as  other 
rity  on  the  mortgage  note  tendered  the  stock  for  *the  mortgagors/  were  used 
whole  amount  due   thereon,  and  the  in  connection  with  their  business  as  inn 
tender    was    accepted,    the    note    and  keepers,  yet  it  fails  to  show  that  either 
mortgage  delivered,  and  the  partj'  hold-  *of  the  mortgagors*  was  a  guest  at  their 
ing  the  horse  ordered  to  proceed  no  inn.    The  defendants,  therefore,  had  no 
further    in  foreclosing   the    mortgage,  lien  as  inn  keepers.    Grinnell  v.  Cook, 
Hale  V,  Wigton,  20  Neb.  83,  92,  hold-  3  HiIl(N.  Y.)  487.    There  is  some  evi- 
ing  that  such  party  did  not  acquire  a  dence   tending  to  show    that  the  lien 
lien    on    the   horse  under  the  statute  claimed  existed  by  virtue  of  a  special 
(Comp.  Stat.,  ch.  4,  ^  28),  because  he  agreement;  but  such  a  lien  is  not  set  up 
was   not  procured,  contracted  with,  or  in  the  answer,  and  if  it  were,  it  could 
hired  by  any  other  person  to  feed  and  not  avail  against  the  plaintiffs,  as  the 
take  care  of  it.  evidence  fails  to  show  tnat  the  plaintifft 
1.  Wall  V,  Garrison,    11    Colo.  515.  were  a  party  to  such  agreement.  With- 
in this  case  the  action  was  brought  to  out  their  assent  it  could  not  take  pre- 
recover  the  possession  of   five  horses  cedence   over  their  mortgages,  which 
alleged   to  be  wrongfully  detained  by  were  prior  in  point  of  time.     Bissell  v, 
stable  keepers,  who,  on  the  other  hand,  Pearce,  28  N.  Y.  252;  Sargent  xk  Usher, 
alleged   that  they   had  a  lien  upon  the  55  N.  H.  287.*'    See  further,   concern- 
horses,  as  stable  keepers,  for  a  specified  fng  distinction  as  to  lien  between  liverj 
sum,  for  caring  for,  feeding,  and  keep-  stable  keeper  and  inn  keeper,  Jackson 
ing  the  horses  in  their  stables.    The  v,  Holland,  31    Ga.  339,  341;  McDon- 
plaintiffs  claimed  the  horses  under  two  aid  v.  Bennett,  45   Iowa  456,  45^;  and 
mortgages  of  the  animals   and    other  Mauney  v.  Ingram,  78  N.  Car.  oo,  97. 
property,  executed  by  the  proprietors  S.  Powers  v,   Hubbell,    12    La.  An. 
of  a  stage  line.    The  mortgagors  put  413,  414.    Nor  has  such  a  keeper  an/ 
the  horses  in  the  stable  keeper's  care,  privileges  on  horses,  placed  with  him  on 
but  afterwards  the  mortgagees  sought  livery,    for    money     loaned     to   their 
to  take  possession  of  the  property  under  owner,  such  as  entitles  him   to  be  paid 
a  clause  of  the  mortgage,  but  the  stable  in  preference  to  an  attaching  creditor, 
keeper  refused  to  deliver  up  the  horses.  Whiting  v.  Coons,  2  La.  An.  961. 
Db  France.  C,  said,  at  p.  517:  "If  the  8.  Andrews  v.  Crandell,  16   La.  An. 
-defendants  were  not  entitled  to  the  lien  208. 

claimed  by  them  at  the  time  the  action  Paying  for  Keeping  of  HOna. — A  lien 

was  brought,  or  if  they  were  so  entitled  under    the    Illinois  statute   giving  to 

but    their  liens    were  subject    to  the  stable  keepers  and  **any  persons"  a  lien 

rights  of  the  plaintiffs  under  their  mort-  upon  '^horses    .    .    .    kept    by   them 

gages,  then   the  judgment  [in  favor  of  for    the  proper  charges  due    for  the 

the  defendants]  we  think  should  be  re-  keeping  thereof,  and  expenses  bestowed 

versed;  as  the  evidence,  otherwise,  was  thereon  at  the  request  of  the  owner  or 
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5.  To  What  lien  Attaehes — {a)  Articles  Not  Named  in  Statute. 
— ^Where  the  statute  gives  a  lien  to  livery  stable  keepers,  etc.,  upon 
the  "horse  or  horses**  for  which  the  debt  accrued,  and  not  upon 
anything  else,  a  lien  cannot  be  claimed  for  the  care  and  storage  of 
other  articles,  such  as  a  cutter,  harness,  robe  and  blankets.^ 

{p)  Exempt  Property — Under  the  construction  given  to  the 
statutes  of  several  of  the  States,  property  exempt  from  execution 
is  not  exempted  from  the  operation  of  a  livery  stable  keeper's 
lien.* 

the  person  having  the  possession  there-  as  such  in  the  course  of  his  business, 
of  [nlinois  Rev.  Stat.,  ch.  8a,  $  40],  can  McDonald  v.  Bennett,  15  Iowa  456. 
arise  only  in  favor  of  one  who  has  ac-  And  where  an  account  for  keeping 
tually  'kept'  the  horse,  and  not  in  property  at  a  Hvery  stable  began  before 
favor  of  one  who  has  paid  only  for  the  the  enactment  of  the  statute,  and  con- 
keeping."  Cox  V,  McGuire,  20  111.  App.  tinued  to  accrue  up  to  a  date  subsequent 
315,  318.  thereto,  and    there  was    no    evidence 

Penons  Employed  to  Drirt  Cattle. —  from  which  to  infer  that  the  keeping  of 

In  Montana^  persons  employed  to  drive  the  property  subsequent  to  the  statute 

cattle  are  not  herders,  nor  entitled  to  a  was  in  pursuance  of  a  contract  made 

lien  as  such,  within  the  local  statute  prior  thereto,  it  was  held  that  the  lien 

giving  a  lien  to  any  ranchman,  farmer,  did  not  attach  to  that  part  of  the  ac- 

agistor  or  herder  of  cattle.    Mont.  Rev.  count  which  accrued  prior  to  the  taking 

Stat  586,  §  848.  effect  of  the  statute,  but   that  it   did 

For  under  each  statute,  before  a  lien  attach  and  could  be  enforced,  for  that 

is  created,  there  must  be  a  delivery  of  part  of  the    account  accruing   subse- 

possession,  and  a  contract  for  the  keep-  quently  thereto. 

ing  of  the    cattle,  for   the  purpose  of  Munson  v.  Porter,  63  Iowa  453,  454. 

feeding,  herding,  ranching,  or  pastur-  In  this  case   the    action  was  against 

ing.    Nor  does  such  statute  create  a  the  keeper  of  a  livery  and  feed  stable 

lien  for  herding  cattle  without  the  ter-  by  one  who  employed  him  to  keep  five 

ritory.       Underwood    v.    Birdsell,     6  different  horses,  and  among  them  the 

Mont.  142,  143.  horse    in    question.      The    court   said 

1.  Jackson  v,  Kasseall,  30  Hun   (N.  (Adams,  J.):  **The  plaintiff's  theory  is, 

Y.)  231, 235.  that    the  contract    for  keeping   being 

Iden  Upon  Two  Horaes  Not  AffeoteA  \n  made  at  a  time  when  the  law  gave  no 
Bxeoution  Sale  of  One. — A  attached  two  lien,  it  must  be  presumed  that  the  par- 
horses  on  which  B,  a  livery  stable  ties  did  not  contemplate  that  the  de- 
keeper,  had  a  lien.  A  obtained  an  ezecu-  fendant  should  have  a  lien,  and  that  he 
tion,  and  B  bought  one  of  the  horses  at  could  not  properly  be  deemed  to  have 
the  execution  sale.  Held^  that  this  did  acquired  one  in  the  performance  of  that 
not  affect  his  lien  upon  the  other  horse,  contract.  If  the  defendant  had  con- 
Neff  V.  Rhodes,  20  Mo.  App.  347.  tracted  in  the  outset  to  keep  the  horse 

Detaining    One    Hone  for    Charges  during  the  time  which  he  did,  it  could 

Against  All. — The  right  of  lien  for  the  not  have  been  said  that  he  was  induced 

keeping  of  several  horses  of  the  same  to  make  the  contract  by  the  fact  that  he 

person  at  the  same  time  is  a  charge,  might  have  a  lien;  and  there  would  per- 

not  against  the  horses,  and  therefore  haps  be  some  plausibility  in  the  plain- 

sevenu  and  divided,  but  against    the  tiff's  position.    But  no    specific   time 

owner,  secured  by  a  right  to  detain  all  appears    to    have    been    agreed    upon 

the  horses,  and  therefore  joint  and  sev-  during  which  the  horse  was  to  be  kept, 

eral;  and  one  horse  may  be  detained  There  was,  then,  no  executory  contract 

for  the  keeping  of  all.     Young  v.  Kim-  to  be  treated  as  a  unit,  and  to  be  gov- 

ball,  23  Pa.  St.  193.  erned  by  the  law  in  force  at  the  time  it 

Part  of  Aooonnt  Acemlng  After  Btat-  was  made.     As,  then,  the    defendant 

ate. — Prior  to  the  enactment  of  a  recent  was    free    to  continue   or  discontinue 

statute  in  lowa^  Acts  of   Eighteenth  keeping  the  horse  after  the  act,  it  is  not 

General  Assembly,  ch.  2c,  McClain's  for  us  to  say  that  he  did  not  continue 

Stat.,  p.  600,  a  livery  stable  keeper  ac-  in  reliance  upon  the  act.'* 

quired  no  hen  on  property  kept  by  him,  2.  This  is  the  case  in  Iowa:  Munson 
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6.  lien  Vpon  Praperty  of  Third  Fwioiui — (a)  Mortgager  as  Law^ 
ful  Possessor. — The  conclusions  reached  as  to  the  lien  of  a  livery 
stable  upon  property  which  belongs  to  third  persons  depend 
largely  upon  the  phraseology  of  the  statute.  Thus  the  lien  for 
his  just  and  reasonable  charges,  secured  to  a  person  who  keeps 
horses  at  the  request  of  the  owner,  or  lawful  possessor  thereof, 
under  the  Minnesota  statute,^  takes  precedence  of  a  chattel  mort- 
gage executed  before  such  keeping.* 

\b)  Borrower  of  Animal, — But  if  a  person  to  whom  a  horse  is 
loaned  to  be  used  in  the  city  of  the  lender's  residence,  takes  the 
animal  to  another  city  and  places  it  at  a  stable  there,  the  stable 
keeper  will  not  acquire  a  lien  thereon  under  the  Texas  statute,' 
giving  proprietors  of  livery  or  public  stables  a  special  lien  ^upon 
all  animals  placed  with  them  for  feed,  care  and  attention,"  since 
the  party  placing  the  animal  there  was  not  the  owner  or  his  agent, 
but  a  mere  wrongful  possessor.* 

V,  Porter,  63  Iowa  453,  455:  **It  may  be  cable  general  law.  A  mortgagee,  when 
conceded,"  says  the  court,  "that  the  lien  he  takes  a  mortgage,  takes  it,  in  1^^ 
can  be  enforced  only  by  execution,  contemplation,  with  full  knowledge  of 
But  the  statute  which  gives  the  lien  and  subject  to  the  right  of  a  person  keep- 
does  not  except  exempt  property,  but  ing  the  property  at  the  request  of  the 
expressly  gives  the  lien  upon  all  prop-  mortgagor  or  other  lawful  possessor  to 
erty  coming  into  the  livery  stable  keep-  the  statutory  lien,  as  he  would  do  to  a 
er*s  hands.  We  do  not  wish  to  be  un*  common  law  lien.  Williams  v.  Allsup, 
derstood  as  holding  that  the  rule  would  10  C.  B.,  N.  S.  417;  The  Granite  State, 
be  different  if  the  right  to  a  lien  existed  z  Sprague  277;  Case  v.  Allen,  21  Kan. 
simply  by  common  law.  An  inn  keep-  217;  Hammond  v.  Danielson,  126  Mass. 
er*s  lien  exists  by  common  law,  and  it  294;  Jones  Chat.  Mortg.,  §^  473-475*  The 
was  held  in  Swan  v.  Baumes,  47  Iowa  statute  is  therefore  not  unconstitutional 
501,  that  it  attached  upon  exempt  prop-  as  violating  any  contract  or  other  right 
ert}'.**  of  the  mortgagee.  As  respects  the  mat- 
So  under  the  Kentucky  statute  ex-  terof  constitutionality,  it  is  analogous  to 
pressly  providing  that  no  live  stock  on  that  considered  and  held  valid  in  L»aird 
which  a  lien  attaches  for  keeping  ^'shali  v,  Moonan,  32  Minn.  358.** 
be  exempt  from  sale  under  this  act.''  8.  Texas  Rev.  Stat.,  art.  3183. 
Kentucky  act  1874,  $  2.  4.  Stott  v.  Scott,  68  Tex.  302,  304. 
Such  hen  attaches  in  favor  of  livery  **There  is  nothing  in  this  statute,"  aays 
stable  keepers,  although  the  stock  be  Associate  Justice  Stayton,  in  his 
exempt  from  execution  or  distress  opinion  in  this  case,  **to  indicate  an  in- 
warrant.  Fitch  v,  Steagall,  14  Bush  tention  to  rive  such  a  lien  on  property 
(Ky.)  2^,  232.  which  may  be  placed  in  such  a  status  as 
1.  Minnesota  Gen.  Stat.  1878,  ch.  90,  is  mentioned  by  some  persons  neither 
4^  16  and  17,  as  the  latter  is  amended  by  the  owner  nor  the  agent  of  the  owner. 
Laws  1881,  ch.  81.  It  has  been  Held  that  the  lien  given  by 
S.  Smith  V.  Stevens,  36  Minn.  303.  the  common  law  to  an  inn  keeper, 
*'This  is,  by  its  terms,'*  says  Berry,  upon  the  horse  of  a  traveller  who  be- 
J.,  in  this  case,  "a  law  of  general  appli-  comes  his  guest,  will  attach,  although 
cation  as  respects  its  subject  matter.  It  the  guest  may  have  stolen  the  hor«e; 
expressly  provides  that  keeping  at  the  but  it  is  not  believed  that  such  a  lien 
request  of  the  lefal  possessor  shall  be  has  been  kcid  to  exist  upon  property 
sufficient.  This  mcludes  the  case  of  a  placed  with  one  who  has  a  lien  only  by 
mortgagor  lawfully  in  possession  of  force  of  a  statute,  by  a  person  not  the 
mortgaged  property,  as  by  the  express  owner  or  the  a^ent  of  the  owner.  In 
provision  of  the  mortgage  the  mort-  New  Hampsktre  a  statute  existed 
gagor  was  in  this  instance.  And  a  which  provided  that  any  person  to 
mortgage  made,  as  was  that  in  the  case  whom  any  horses,  cattle,  sheep,  or 
at  bar,  while  this  statute  was  in  force,  is  other  domestic  animals,  shall  be  en- 
made  subject    to  it,  as  to  other  appli-  trusted  to  be  pastured  or  boarded,  shall 
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So  although  the  statute  gives  a  lien  upon  animals  "  entrusted  " 
to  be  boarded,  this  does  not  subject  them  to  a  lien  for  their  keep- 
ing as  against  a  mortgagee  thereof,  where  they  were  delivered  by 
the  mortgagor  without  the  knowledge,  acquiescence  or  consent 
of  the  mortgagee,  express  or  implied.^ 

7.  Priority  ^rer  Chattel  Mortgage. — The  priority  of  the  liens  of 
livery  stable  keepers  and  bailees  of  animals  of  a  kindred  character 
over  those  of  chattel  mortgages  upon  the  animals,  has  been  sus- 
tained in  various  instances,  under  the  construction  given  to  local 
statutes.* 

have    a    lien    thereon  for    all    proper  property  has,  in  some  way,  put  it  in  the 

charges  due  for  such  pasturing  or  board,  power  of  the  seller  to  assume  the  ap- 

until  the  same  shall  be  paid  or  ten-  pearance  of  ownership  and  defraud  the 

dered."    In  Sargent  v.  Usher,  55  N.  H.  purchaser,  and  that  merely  entrusting  a 

289,  in  opinions  by  each  of  the  judges,  party  with  the  possession  by  the  owner 

it  was  Jkeld  that  a  mortgagor  of  horses  is  not  such  an  act,  unless  he  also,  in 

could  not,  under  that  statute,  create  a  some  way,  elves  the  party  the  indicia  of 

lien    in    favor  of  a    person  who  had  ownership.  '  In  the  present  case,  how- 

boarded  the  mortgaged  property,   the  ever,  the  opinion  further  pointed  out, 

title  thereto  being,  under  the  rule  of  the  partv  who  placed  the  horse  in  the 

decisions  in  that  State,  in  the  mortga-  stable    had      nothing   but     a    naked, 

fee.     In  that  case,  as  in  this,  it  was  wrongful  possession,  and  no  act  of  the 

eld  that  the  person  who  made  the  owner  appears  which  could  have  influ- 

contract  for  the  board  of  the  horses  enced  the  stable  men  to  believe  that  the 

ought  to  be  considered  the  agent  of  the  party  who  placed  the  horse  in  the  sta- 

owner,  from  the  fact  that  he  had  the  ble  was  the  owner  of  the  horse,  or  was 

possession    with    the    consent    of   the  authorized  to  do  any  act  through  which 

owner,  and  that  it  was  the  duty  of  the  a    lien    could    arise.    **The    following 

owner  to  give  notice  of  his  ownership  cases,  it  seems  to  us,**  thd  opinion  con- 

when  he  knew  that  the  horses  were  in  eludes,  "assert    the  true  rule,  and  the 

the  plaintiff's  bam;  but  it  was  denied  principles  set  forth  in  them,  and  deci- 

that  the  fact  of  possession  conferred  an  sions  of  the  questions  involved  in  this, 

agency  which  would  empower  the  pos-  Dodd  v.  Arnold,  28  Tex.  97,  101;  Mc- 

sessor  to  create  a  lien,  or  that  knowledge  Crearv  t;.  Gaines,  55  Tex.  485;  Small 

of  the  feeding  in  the  absence  of  knowl-  v,  Robinson,  69  Me.  425;  Robinson  v, 

edge  by  the  owner  that  the  mortgagor  Baker,  5  Cush.  (Mass.)  137;  Salters  v, 

was  not  paying  for  it,  or  that  it  was  be-  Everett,  20  Wend.  (N.  Y.)  267;  Ste- 

stowed  on  the  faith  of  a  lien  on  his  vens  v.  Boston  etc.  R.  Co.,  8  Gray 

property,  required   the  owner  to  give  (Mass.)   262;    Gibson    v.  Gwinn,   107 

notice  of  his  right.    In   the  course  of  Mass.  126." 

the    opinion  it  was  said:     'The  idea  1.  Sargent  v.  Usher,  55   N.  H.  287, 

that  a  lien  may  be  created  by  a  con-  289,  followed  in  Charles  v,  Neigelsen, 

tract  of  the  possessor  of  animals  for  15  111.  App.  17,  21,  and  fully  discussing 

their  keeping,  the  owner  being  in  no  lien  upon  third  persons'  property, 

way  privy  to  such  contract,  when  no  For  Wliat  Amonnt  Lien  Ai^alnaft  Tme 

rights  whatever  as  against  the  owner  Owner  Bzlsts. — Although  as  against  the 

could  be  conferred  or  created  by  a  con-  actual  bailor  a  livery  stable  keeper  has 

tract  of  sale,  seems  anomalous,  to  say  a  lien  upon  an  article  deposited  with 

the  least.    Such  a  thing  would,  as  it  him  for  feed  or  storage,  for  his  whole 

seems  to  me,  be  a  violation  of  the  fun-  account    against  the  depositor  in  the 

damental  rights  of  proper^  guaranteed  line  of  the  business,  yet  if  the  depositor 

by   the    constitution.*      *The    general  is  not  the  true  owner,  or  if  there  is  a 

principle  seems  to  be  well  settled  that,  prior  legal  encumbrance,  the  lien  of  the 

in  regard  to  sales  of  personal  property,  stable  keeper  is  only  good  as  against 

the  buyer  cannot  shift  from  himself  the  the  true  owner,  or  prior  encumbrancer, 

responsibility  of  looking  to  the  title  to  for  the  expense  of  feeding  or  taking 

the  property.    .    .    .     It  is  also  settled  care  of  the   thing  bailed.    Colquitt  v, 

that  the  seller  cannot  transfer  to  the  Kirkman,  47  Ga.  555. 

buyer  any  rights  which  he  does  not  him-  2.  LlTerymen  RecelTlng  Horses  firom 

self  possess,  unless  the  owner  of  the  Lawftil  Possessor. — Thus  the  lien   se- 
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(a)  Want  of  Priority  to  Previously  Recorded  Mortgage. — Some- 
times the  claim  of  a  prior  recorded  mortgage  is  preferred  to  the 
lien  of  the  hvery  stable  or  agister,  upon  a  construction  of  the 
statute,  giving  such  lien.  Thus  it  has  recently  been  held  in  Ten- 
nessee that  a  lien  on  a  horse,  created  by  registered  mortgage,  is 
superior  to  the  statutory  lien  of  a  livery  stable  keeper  who  subse- 
quently keeps  the  horse  under  a  contract  made  with  the  mort- 
gagor in  possession,  but  without  knowledge  of  the  unmatured 
mortgage.* 


LtoQ  ct  LIVERY  STABLE  KEEPERS.  Itoii  tf- 

The  provision  of  a  Nebraska  enactment  which  substantially  de- 
clares that  one  who  procures  another  to  care  for  live  stock  shall 
not  retake  the  stock  by  legal  process  before  paying  for  the  care, 
has  also  been  held  not  to  give  a  lien  or  claim  superior  to  an  earlier 
recorded  mortgage.* 

keeper  had  a  lien  on  the  horse  of  a  edge  of  the  mortgagee;'  citing'  therefor 
third  partj  brought  to  him  by  a  stran-  Jackson  v,  KasseaH,  30  Hun  (N.  Y.) 
ger  and  cared  for  at  the  inn,  and  even  231;  Bissell  v.  Pearce,  28  N.  Y.  252; 
upon  a  stolen  horse  brought  there  by  Charles  v.  Nelgelson,  15  111.  App.  17; 
the  guest;  but  this  was,  of  course,  in  the  Sargent  v.  Usher,  5c  N.  H.  287;  State 
absence  of  notice.  *If  the  inn  keeper  Bank  v.  Lowe,  22  Neb.  68.  The  learned 
knows  that  the  goods  brought  to  the  author  adds :  *It  is  not  to  be  supposed 
inn  by  a  guest  belong  to  another  person,  that  a  statute  giving  a  lien  for  the  keep- 
he  can  have  no  lien  upon  them,  for  the  ing  of  animals  was  intended  to  violate 
guest's  personal  expenses,*  says  Mr.  fundamental  rights  of  property  by  en- 
Jones,  in  section  502  of  his  work  on  abling  the  possessor  to  create  a  lien 
Liens,  citing'  Johnson  v.  Hill,  3  Stark,  without  the  consent  of  the  mortgagee, 
172.  Again,  if  a  manufacturer  sends  a  when  the  person  in  possession  could 
piano  to  a  guest  at  a  hotel  for  his  tem-  confer  no  rights  as  agidnst  the  mortga- 
porary  use,  and  the  hotel  keeper  knows  gee  by  a  sale  of  the  animals.  The 
that  it  does  not  belong  to  the  guest,  he  keeper  of  animals  entrusted  to  him  by 
acquires  no  lien  upon  it;  citing  Broad-  the  mortgagor  undoubtedly  acquires  a 
way  V,  Granara,  zo  Ex.  417,  425.''  So,  lien  as  against  the  mortgagor,  but  it  is  a 
also,  it  has  been  held,  as  the  opinion  lien  only  upon  such  interest  in  them  as 
further  shows,  *'that  an  inn  keeper  the  mortgagor  had  at  the  time,  and  not 
has  no  lien  on  a  horse  placed  in  his  a  lien  as  against  the  mortgagee,  be- 
stable  by  one  not  a  guest,  nor  by  his  tween  whom  and  the  keeper  of  the  ani- 
authority.  Thus  in  Binns  v.  Pigot,  9  mals  there  is  no  privity  of  contract. 
C.  &  P.  208,  it  was  heldihsX  if  a  person  The  mortgagor,  though  in  possession. 
Is  stopped  upon  suspicion,  and  his  horse  is  in  no  sense  the  mortgagee's  agent, 
is  placed  at  an  inn  by  the  police,  the  nor  does  he  sustain  to  the  mortgagee 
inn  keeper  has  no  lien  on  the  horse,  and  any  relations  which  authorize  him  to 
if  he  sells  him  for  his  keeping  he  is  contract  any  liability  on  his  behalf, 
liable  in  trover  to  the  owner.  Jones  on  The  statute  cannot  be  construed  to  au-  * 
Liens,  §  504.  It  is  also  worthy  of  note  thorize  the  mortgagor  to  subject  the 
that  an  inn  keeper  is  bound  to  receive  mortgagee's  interest  to  a  lien  without 
and  entertain  one  who  presents  himself  his  knowledge  or  consent,  as  security 
as  a  guest,  while  a  keeper  of  a  livery  for  a  liability  of  the  mortgagor,  unless 
stable  is  not  bound  to  accept  and  pro-  such  a  construction  clearly  appears 
vide  for  the  horse  of  every  customer  from  the  language  of  the  statute  to  be 
who  may  present  himself.  Munson  v.  unavoidable.  As  stated  in  the  outset^ 
Porter,  03  Iowa  453.  It  was  by  reason  authorities  are  to  be  found  holding  a 
of  this  difference  that  at  common  law  contrary  view.  See  Case  v,  Allen,  21 
the  inn  keeper  had  a  lien,  while  the  liv-  Kan.  217-220;  Smith  v,  Stevens,  36 
en^  stable  keeper  had  none.  The  lien  Minn.  303,  which  were  cases  where 
of  the  latter  exists  by  statute  onh';  and  an  agistor  s  lien  was  if /</ superior  to  an 
in  construing  the  statute  now  beK>re  us,  older  unregistered  mortgage.  But  their 
it  is  helpful  to  bear  in  mind  these  dis-  reasoning  does  not  commend  them  to 
tinctions  as  shedding  light  upon  the  us  sufficiently  to  shake  our  conviction 
legislative  intention;  as  also  the  further  that  the  other  view  is  the  sounder  and 
fact  that  our  registration  laws  were  un-  better." 

known    to    the    common    law.      Mr.        1.   State  Bank  v.  Lowe,  22  Neb.  68 

Jones,  in  his  late  work  on  Liens,  with  (1887).    "The  provision  of  our  statute,'^ 

the  adjudged  cases  on  both  sides  of  the  says  Cobb,  J.,  in  this  case,  "which  it  is 

question  before  him,  says:    *A  chattel  claimed  gives  a  lien  to  the  agistor  of 

mortgage  upon  a  horse  is  superior  to  a  cattle,  is  found  on  page  57  Comp.  Stat, 

subsequent    lien    of    a    livery    stable  (ch.  4,  §  28),  and  is  in  the  following 

keeper  where  the  horse  is  placed  in  the  words:  "Section  28.     When  any  per- 

stable  by  the  mortgagor  after  the  mak-  son  shall  procure,  contract  with  or  hire 

ing  of  the  mortgage  without  the  knowl-  any  person  to  feed  and   take  care  of 
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filed,  could  not,  by  serving  the  notice  required  by  the  statute 
upon  the  owner  or  mortgagee  acquire,  as  against  the  mortgagee, 
even  though  the  latter  knew  that  the  horse  was  kept  under  such 
agreement,  a  lien  upon  the  horse  for  the  charges  incurred  for  his 
keeping  prior  to  the  time  of  the  giving  of  the  notice,  but  only  for 
such  as  should  be  incurred  thereafter.* 

1.  Jackson  v.  Kasseall,  30  Hun  (N.  for  their  keep  or  board  are  paid 
Y.)  231.  "It  is  clear  from  the  language  (New  York,  Laws  1872,  ch.  498,  as 
of  the  statute/*  said  Smith,  P.  J.,  "that  amended  by  laws  1880,  ch.  i45),the  right 
the  defendant  [livery  stable  keeper]  had  to  such  lien  is  not  cut  off  by  a  sale  of 
no  lien  until  he  gave  notice  as  required  the  animals  by  the  owner  before  the 
by  Uie  act.  And  the  real  question  is  statutory  notice  is  given.  But  the  livery 
whether  such  notice  had  a  retroactive  ef-  stable  keeper  is  entitled  to  a  reasonable 
feet,  so  as  to  give  the  defendant  a  lien  time,  after  demand  by  the  purchasers 
as  against  the  mortgagee  plaintiff,  for  and  notice  of  the  purchase,  to  perfect 
that  part  of  his  demand  which  accrued  his  lien  by  serving  tiie  notice  in  writing 
before  the  notice  was  given.  We  think  required  by  the  statute.  Nor  is  he 
not.  As  we  understand  the  statute,  the  estopped  from  asserting  .  such  lien 
notice  operated  to  give  the  defendant  a  against  the  purchasers,  because  the  pur- 
lien,  the  same  as  a  special  contract  to  chase  price  was  paid  before  notice  of 
that  effect  between  him  and  *the  owner'  the  sale  was  given  him.  Lessels  v, 
would  have  done.  But  *the  owner*  and  Farnsworth,  13  Daly  (N.  Y.)  473,  474. 
the  defendant  could  not  have  cut  off  the  Afler  stating  the  question  to  be 
prior  rights  of  plaintiff  under  his  mort*  whether  the  lien  is  cut  off  by  the  sale 
gages,  by  an  agreement  between  them-  in  such  a  case,  J.  T  .Daly,  J.,*says,  at  p. 
selves  that  the  defendant  should  have  a  475:  "If  the  answer  to  the  question  be 
lien  for  the  keeping  of  the  mare  prior  in  the  affirmative,  then  the  statutes  giv- 
to  the  agreement.  Again,  if  a  notice  ing  the  right  to  the  lien  are  of  little 
given  under  the  act  operates  retrospect-  practical  benefit  to  the  persons  for 
ively,  it  is  immaterial  for  the  purposes  whose  protection  they  were  enacted, 
of  the  lien  at  what  stage  of  the  period  It  is  true  that  the  livery  stable  keeper 
of  the  keeping  the  notice  is  given;  one  might  serve  upon  the  owner  daily  notices 
given  on  the  last  day  would  be  as  effect-  of  lien,and  in  that  way  only  could  possi- 
ual  as  one  given  on  the  first  day.  Such  ble  loss  be  avoided;  but  a  reasonable con- 
a  construction  would  defeat  the  very  struction  of  the  law  does  not  require  such 
object  of  requiring  a  notice  to  be  given,  an  extraordinary  proceeding  to  obtain 
which  evidently  is  to  advise  the  owner  the  advantages  promised  by  the  statute 
and  all  others  interested  that  a  lien  is  (Eckhard  v.  Donohue,  9  Daly  (N.  Y.) 
claimed,  and  to  enable  them  to  take  such  214).  In  the  case  cited,  where  the  owner 
action  as  they  mav  deem  necessary  in  brought  an  action  of  replevin  against 
view  of  such  claim.  There  are  no  the  livery  stable  keeper  for  wrongful 
words  in  the  act  which  indicate  an  in-  detention  of  a  horse,  it  appeared  that 
tent  that  the  notice  shall  be  retro-  the  notice  of  lien  was  not  served  until 
active.  The  provision  that  the  notice  afler  demand  of  the  animal  and  refiisal 
shall  state  the  amount  of  the  charges,  to  deliver.  It  was  held  that  the  livery 
is  for  the  benefit  of  the  owner.  We  stable  keeper  had  a  reasonable  time 
think  it  refers  to  the  charges  thereafter  afler  the  demand  to  make  up  the  ac- 
to  be  made,  and  has  no  reference  to  count  of  his  charges  and  serve  it  with 
those  which  accrued  before  the  giving  the  statutory  notice.  If  this  decision 
of  the  notice."  The  court  regarded  the  be  correct  it  ought  to  cover  the  case 
case  of  Scott  v.  Dalahunt,  6c  N.  Y.  now  under  consideration,  for  it  holds  in 
128,  as  having  no  bearing  upon  the  ques-  effect  that  the  service  of  the  statutory 
tion  whether  act  of  1072  has  a  retro-  notice  of  lien  relates  back  so  as  to  make 
active  effect,  and  spoke  of  the  opinion  lawful  a  refusal  to  deliver,  which  re- 
in that  case  as  distinguishing  Bissell  v.  fusal  without  a  lien  to  sustain  it  would 
Pearce,  28  N.  Y.  252.  certainly  be  unlawful  against  the  owner 

Bale  Before  Hotice.- Under  the  same  as  welf  as  against  a  purchaser.    The 

statute,   as     amended,     giving    livery  reason  given  by  the  court  was,  that  the 

stable    keepers    the    right    to    detain  statute   being  remedial  a  construction 

horses,  after  notice,  until  all  charges  must  be  given  it  which  would  aid  its 
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{b)  Notice  of  Time  and  Place  of  Sale. — Notice  of  time  and  place 
of  the  sale  of  property  by  a  liveryman,  to  satisfy  his  lien  thereon, 
if  the  value  thereof  is  ten  dollars  or  more,  is  sufficient,  under  the 
Indiana  statute,  if  given  by  publishing  the  same  three  weeks  suc- 
cessively in  a  newspaper  in  the  county.^ 

And  though  notice  that  a  sale  will  be  made  ''  on  the  —  day  of 

,  1877,"  is  not  a  notice  of  the  time  and  place  of  sale,  yet 

where  the  answer  thus  setting  forth  the  notice  shows  that  livery 
stable  men  had  a  valid  lien  under  the  statute  on  the  property 
sold,  such  answer  is  sufficient  without  regard  to  the  validity  of  the 
sale.* 

9.  Bnfbroement  of  Lien — {a)  Trainer's  Irregular  Mode  of  Sale. — • 
If  a  person  puts  his  horse  in  the  hands  of  a  trainer  to  be  trained 
and  kept  at  a  stipulated  sum,  the  trainer  has  a  lien  upon  the 
horse  for  his  services  and  expenses ;  and  an  offer  to  sell  the  horse 
to  pay  such  expenses  will  not  be  treated  as  a  conversion,  where  it 

enforcement;  that  as  its  provisions  re-  having  a  chattel  mortgage  on  the 
quire  not  only  notice,  but  an  account  of  horses  were  superior  to  the  lien  of  a 
the  charges,  where  the  account  ran  livery  stable  keeper,  but  the  facts  of  the 
over  a  period  of  several  months,  and  case  show  that  the  charges  for  keep, 
the  livery  stable  keeper  might  not  be  which  were  the  subject  of  the  lien,  were 
prepared  on  the  instant  of  demand  to  not  incurred  until  after  the  mortgage 
hand  the  debtor  the  bill  of  charges  and  was  given;  that  in  fact  the  stable  keeper 
notice,  it  would  be  in  the  power  of  the  boarded  a  horse  which  was  already  sub* 
latter,  if  unscrupulous,  to  cut  off  the  ject  to  a  mortgage  lien.  There  was  no 
lien  altogether  by  a  sudden  demand,  estoppel  in  this  case  because  the  plain- 
In  like  manner  it  would  be  in  the  power  tiffs  had  paid  for  the  horses  before  they 
9f  an  unscrupulous  debtor,  by  a  sale  of  notified  the  defendant  of  the  sale.  The 
the  animals,  to  cut  off  the  hen,  unless  failure  of  defendant,  then,  to  assert  his 
after  demand  by  the  purchaser  the  lien  did  not  injure  nor  affect  the  plain- 
keeper  had  a  reasonable  time  to  serve  tiffs.  Graham  v,  Fitzgerald,  4  Daly 
his  notice  and  bill  of  charges,  and  I  (N.  Y.)  178.  See  also  as  to  party  to  be 
think  we  are  bound  to  construe  the  served  with  notice,  Armitage  v.  Mace, 
statute  so  as  to  secure  in  every  case,  and  17  Jones  &  S.  (N.  Y.)  107,  113. 
under  all  circumstances,  where  innocent  SubBtituUon  of  Hew  Notice  Oonform- 
third  parties  suffer,  the  benefit  of  the  lug  to  Statute. — Where  a  livery  stable 
law  to  persons  it  was  intended  to  pro-  keeper  has  given  a  notice  of  his  lien 
tect  See  cases  under  the  act  giving  a  which  is  not  in  compliance  with  such 
lien  to  boarding  house  keepers,  in  Misels  amended  statute,  he  cannot  legally  serve 
v.  0*Hara,  9  Daly  (N.  Y.)  361.  The  a  new  notice  which  is  in  conformity 
purchasers  will  not  suffer  by  holding  in  with  the  statute  after  the  property  has 
this  case  tliat  afler  their  demand  and  been  replevied  and  while  it  is  left  tem- 
notice  of  purchase  the  stable  keeper  had  porarily  by  the  sheriff  in  the  stable  of 
a  reasonable  time  in  which  to  perfect  the  livery  stable  keeper.  Bentley  v.  Col- 
his  lien.  The  horses  were  in  his  stable,  yer,  N.  V.  St.  Rep.  687. 
and  that  is  all  the  notice  of  lien  which  1.  Shappendocia  v.  Spencer,  73  Ind. 
in  any  case  a  third  party  can  have.  No  128, 131, 132.  It  was  claimed  that  the  an- 
record  is  made  of  the  lien,  as  is  sug-  swer  in  this  case  was  bad,  because  it  did 
gested  by  Chief  Justice  McAdam,  not  show  that  copies  of  the  notice  or 
in  Ogle  V.  King  (city  court,  July  1884),  advertisement  had  been  set  up  for  ten 
and  the  possession  of  the  animals  by  days  in  three  public  places  in  the  town- 
the  stable  keeper  is  constructive  notice  ship  where  the  livery  stable  men,  who 
of  the  right  to  the  lien.  The  decision  were  the  appellees,  resided,  one  of  which 
of  the  supreme  court,  in  Jackson  v.  was  in  some  conspicuous  part  of  their 
Kasseall,  30  Hun  (N.  Y.)  231,  does  not  place  of  business, 
conflict  with  this  view.  It  was  held  %,  Shappendocia  v,  Spencer,  73  Ind. 
there  that  the  rights  of  a  mortgagee  128,  132. 
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•  appears  that  the  act  of  offering  to  sell  was  not  in  defiance  of  the 
owner's  title,  but  only  an  irregular  mode  of  attempting  to  enforce 
a  lien.* 

{b)  Replevin  for  Wrongful  Removal. — ^A  livery  stable  keeper's 
lien  for  keeping  a  horse  does  not,  in  Missouri,  depend  upon  his 
possession  of  the  animal  as  against  a  tortious  possessor,  but  he 
retains  to  the  extent  of  his  lien  a  special  property  in  the  horse 
wrongfully  removed  from  the  stable,  while  the  animal  remains  in 
the  possession  of  the  owner  or  of  one  claiming  under  him  with 
notice  of  the  lien.  The  Missouri  statute*  providing  for  the  en- 
forcement of  the  livery  stable  keeper's  lien  by  a  proceeding  in 
rem  does  not  furnish  the  exclusive  remedy  of  the  stable  keeper 
in  such  case  of  wrongful  removal,  but  the  lienor  may  enforce  his 
rights  in  the  horse  by  replevin.' 

if)  Lien  Upon  Excess  of  Proceeds  of  Sale. — Where  a  party  who 
had  a  lien  on  horses  for  their  keep  instituted  proceedings  to  en- 
force the  lien,  and  the  officer,  after  a  sale,  paid  into  court  the  ex- 

1.  Shields  v.  Dodge,  14  Lea  (Tenn.)     payment  of  such  debt,  and  such  lien 
.356,  358.  shall  be  valid  against  said  property  in 

gnunclent  iJlegattoiui  in  Pleading. —  the  possession  of  any  person   receiving 

Where,  in  an  action  for  the  recovery  of  or  purchasing  it  with   notice  of  such 

the  possession  of  personal  property,  the  lien.' 

-answer  of  livery  stable  men  averred  "The  statute  in  its  present  form  is  a  re- 

that  **on  said day  of—,  1876,"  enactment  of  the  statute  of  March  27th, 

the  defendants  acquired  a  lien  thereon,  1875   (Laws   1875,  p.  85),  which  con- 

an  objection  that  such  answer  fails  to  tained    a    proviso     referring   to  cases 

:8how  when  the  lien  accrued   cannot  be  where  the  use  of  the  horse  was  reserved 

reached  by  a  demurrer  for  want  of  facts,  to  the  owner  or  claimant  and  was  taken 

ibut  by  a  motion  to  make  more  specific,  by  him   from  the  custody  of  the  person 

Shappendocia  v.  Spencer,  73  Ind.  128,  keeping  or  boarding  the   same.     The 

131,  citing-  Hyatt  v.  Mattingly,  68  Ind.  proviso  made  the   lien   as  effectual  in 

371.  case  of  such  removal  as  if  the  property 

In  such  case,  neither  the  notice  of  the  had  not  been  removed.    The  practical 

time  and  place  of  the  sale  of  the  prop-  inconvenience  and  apparent  injustice  of 

erty,  under  such  lien,  nor  a  copy  there-  enforcing  this  proviso  against  purchas- 

of,  is   a  necessary  part  of  the  answer,  ers  and  subsequent  lienors  in  good  faith 

Shappendocia  v,  Spencer,  73  Ind.  128-  probably  led  the  legislature  to  omit  it 

131.    Taking  the  ground  that  the  notice  in  the  re-enactment  of  the  statute  and 

or  advertisement  was  not,  in  any  proper  to  insert  in  lieu  thereof  the  last  clause 

sense,  the   foundation  of   the  defence,  of  the  section  as  it  now  stands,  making 

and  that  it  was  enough  that  the  answer  the  lien  valid  against  the  property  in 

averred,  with  sufficient  certainty,  what  possession  of  any  person  receiving  or 

the  notice  contained.  purchasing  it  with  notice  of  such  Uen. 

2.  Mo.  Rev.  Stat.,  §  3197*  "The  second  section  of  the  present 
8.  Heaps  v.  Jones,  23  Mo.  App.  617.  statute  provides  how  this  lien  may  be 
RoMBAUBR,  J.,  observed:    "The  first  enforced.     A  perusal   of   this  section, 

section  of  the  statute  on  the   subject  however,  will  show  that  it  provides  for 

provides:  ^Every  person  who  shall  keep,  a    proceeding    in    rem^    the    essential 

board  or  train  any  horse,  mule,  or  other  requisite  of  which  is  that  the  thing  itself 

animal,  shall  for  the  amount  due  there  should  be  within  the  jurisdiction  of  the 

for  have  a  lien  on  such  animal,  and  on  court.     When  the  thing  has  been  re- 

any  vehicle,  harness  or  equipment  com-  moved    beyond    such   jurisdiction  the 

ing  into  his  possession  therewith,  and  remedy  thus  provided  necessarily  fails, 

no  owner  or  claimant  shall   have  the  There  is  nothing  in  this  section  which 

right  to  take  any  such  property  out  of  leads  to  the  conclusion  that  it  intended 

the  custody  of  the  person  having  such  to  deprive  the  lienor  of  other  remedies, 

lien,  except  with  his  consent  or  on  the  The  fact  that  the  statute  provides  one 
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cess  over  the  amount  of  the  judgment  on  said  lien,  as  required 
by  statute,  it  was  held  that  such  party  could  not  by  a  suit  in 
equity  reach  this  money  to  satisfy  his  claim  for  keeping  the 
^horses  from  the  time  of  the  institution  of  the  lien  proceedings  to 
the  time  of  sale.* 

10.  Waiver  of  Lien — {a)  No  Waiver  by  Levying  Execution, — A 
livery  stable  keeper  does  not  lose  or  waive  his  lien  on  horses  for  a 
feed  bill  by  levying  execution  on  the  horses  under  his  judgment 
enforcing  his  lien.* 

{b)  Waiver  by  Disclaimer. — But  although  a  man  may,  under 
contract,  establish  a  special  property  in  a  thing  in  the  shape  of 

remedy  does  not  preclude  the  parties  subsequent  litigation   all  he  had  to  do 

from     pursuing  other  remedies  which  was   to  tender  the  amount  due  for  the 

thej  may  have  at  common  law.    Belkin  keep  of  the  horse  and  costs  in   the  re- 

V.  Hill,  53  Mo.  492.  plevin  suit  and  the  property  would  then 

"Now,  in  the  case  under  consideration,  have  been  delivered  to  him.     He  failed 

the  statute  provides  not  only  for  the  to  do  so,  although   he   admits  that  the 

lien,  but  also  that  *no  owner  or  claimant  debt  was  justly  due.     He  left  no  other 

shall  have  the  right  to  take  away  any  recourse  to  the  plaintiff  than  to  proceed 

such  property  out  of  the  custody  of  the  under  the  statute  to  foreclose  his  lien, 

person  having  such  lien,  except  with  his  The   plaintiff  never  claimed  the  horse 

consent  and   on  the  payment  of  such  as  his  own.    There  is  no  evidence  in  the 

debt.'    Thus  it  expressly  provides  that  case  that  he  ever  exercised  the  right  of 

the  person   boarding  the    horse    shall  general  owner  over  it.  He  only  claimed 

have  a  special  property  therein  to  the  the  special  property  therein  which  the 

amount  due  for  sucn  board,  and  that  the  law  gave  him.     When  that  special  prop- 

taking  away  of  the  horse  without  pay-  erty  ceased  he  informed  the  defendant 

ment  of  such  debt,  against  the  consent  that  he  might  take  the  horse,  but  the 

of  the  keeper,  shall  be  wrongful.    The  defendant  refused  to  take  it,  stating  that 

keeper  \9f  thus  invested  with  a  special  it  was  well  taken  care  of  where  it  was. 

property  and  the  right  of  possession  as  "Finding  as  we  do,  that  the  horse  was 

against  the  general  owner,  and   these  lawfully  in  possession  of  the  plaintiff 

two  elements  entitle  him  to  maintain  during  the  entire  time,  with  the  defend- 

an  action  of  replevin.  ant's   knowledge,  and   after  a  certain 

"The    case  of  McCreery   v.  Munch  time   with  the  defendant's  consent,  be- 

(7   Mo.  A  pp.   589),  as  far  as  it  neces-  cause  he   refused  to  take  it  away,  al- 

sarily  conflicts  with  the  views   herein  though  at  liberty  to  do  so,  we  must  find 

expressed,  is  everruled.  that  the  trial  court  was  justified  in  de- 

"Under  the  equitable  rule  established  ciding  that  the  law  implied   a  promise 

in    actions  of  replevin   by  Dilworth  v,  on  the  part  of  the  defendant  to  pay  for 

McKelvev  (30  Mo.  149),  and  Boutell  v.  the  keep  of  tlie  horse." 

Warne  (62  Mo.  350),  there  is  no  reason  1.  Lord  v.  Collins,  79  Me.  227 

why  a  complete  and  satisfactory  adjust-  2.  Neff  v.  Rhodes,  20  Mo.  App.  347, 

ment  of  the  rights  of  the  parties  cannot  349,  where  Ellison,  J.,  said:  "Authori- 

be  made  even  under  this  statute  in  that  ties  cited,  holding  that  the  levy  of  an 

form    of-  proceeding.     This    court  has  execution  discharges  the   lien,  will  be 

held  that  where  a  mortgagee  in  a  chat-  found   on  examination  to  be  based  on 

tel  *mor^age  brings  replevin  against  the  judgments   in  suits  independent  of  the 

mortgagor  or  a  subsequent  mortgagee,  lien,  as    if   one  having  a   lien   should 

and   the   defendant    tenders    with    his  bring  an  ordinary  action   on  account, 

answer  the  amount  due  on  the  plain-  with  reference  to  the  lien.     In  this  case 

tiff's  mortgage,  the  judgment  should  be  the  plaintiff  was  proceeding  to  enforce 

for  the  return  of  the  property  to  the  de-  his  lien  as  provided  by  the  statute.    To 

fendant  upon   his  paying  all  the  costs,  say  he  lost  it  in  such  case  would  be  to 

Williamson  v,  Gottschalk,  x  Mo.  App.  hold  that  the  statute  gives  him  a  lien 

425.  and  points  out  to  him  how  he  shall  en- 

"Thus,  in  the  case  at  bar.  if  the  de-  force  it,  which,  if  he  obeys,  is  immedi- 

fendant  desired  to  avoid  all  costs  oi  ately  lost  to  him." 
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an  agistor's  lien,  under  the  provisions  of  the  Missouri  statute,^  yet 
this  lien  is  such  a  one  as  may  be  waived  by  the  party  entitled  to 
it.  And  the  claimant  of  such  lien,  if  he  means  to  abide  by  it, 
should  assert  it  in  unequivocal  terms,  and  not  leave  it  to  conjec- 
ture whether  he  bases  his  detention  of  the  property  on  account  of 
his  lien  or  some  other  ground.  He  cannot  be  permitted  to  main- 
tain a  lien  in  the  face  of  his  own  disclaimer.* 

(c)  Waiver  by  Claiming  Too  Much. — If  the  keeper  of  a  livery 
stable,  upon  learning  that  a  horse  in  his  stable  belongs  to  another 
person,  notifies  the  owner  that  the  horse  is  there,  and  states  the 
amount  due  for  its  board,  but  refuses,  upon  the  demand  of  the- 
owner,  a  few  weeks  later,  to  deliver  the  horse  to  him  unless  the 
whole  bill  for  its  board  is  paid,  he  waives  whatever  lien  he  may 
have  for  the  board  of  the  horse  after  the  notice  to  the  owner.* 

But  a  livery  stable  keeper,  who  has  a  lien,  will  not  be  deemed 
to  have  waived  or  forfeited  it  by  claiming  too  much,  unless  the- 
assertion  of  the  excessive  claim  is  clear  and  distinct,  and  operates, 
at  the  time,  to  interfere  with  a  claimed  right  to  the  property  on 
the  part  of  the  owner.* 

1.  Rev.  Stat.  Mo.,  §  3196.  entof  his  lien,  he  will  be  deemed  to  have 

2.  Workman  v.  Vi^arder,  38  Mo.  App.    waived  his  lien.    Perhaps,  too,  he  would- 
I,  5.  be    deemed    to    have  waived   or    for- 

8.  Hamilton  v.  McLaughlin,  145  feited  it  by  wrongfully  claiming  a  lien 
Mass.  20,  22.  "He  made  no  distinc-  for  a  larger  indebtedness  than  that  for 
tion,''  said  W.  Allen,  J.,  "between  which  he  had  a  lien,  if  he  failed  to  dis- 
what  occurred  before  and  what  occurred  close  the  true  amount  and  the  same 
after  the  notice  to  the  plaintiffs,  but  de-  could  not  be  presumed  to  be  within  the 
manded  the  whole  sum,  and  more,  as  knowledge  of  the  debtor,  so  that  he 
one  debt.  Had  he  claimed  distinct  could  tender  the  same  amount  for 
liens  for  distinct  debts  for  what  oc-  which  the  Hen  was  held.  Thatcher  t;. 
curred  before,  and  what  occurred  after  Harlan,  a  Houst.  (Del.)  178.  See  also, 
the  notice  to  the  plaintiffs,  it  may  be  in  this  connection.  Winter  v,  Coit,  7 
that  he  would  not  thereby  have  waived  N,  Y.  288;  Hanna  v,  Phelps,  7  Ind.  21; 
a  valid  lien  for  one  of  the  debts  only,  Boardman  v.  Sill,  i  Campb.  410,  note; 
without  the  refusal  of  a  tender  of  that  Judah  v.  Kemp,  2  Johns.  Cas.  (N.  Y.) 
alone;  but  the  demand  for  the  whole  as  411;  Holbrook  t>.  Wight,  24  Wend.  CN.. 
one  debt  and  the  refusal  to  deliver  the  Y.)  176;  Mexal  v.  Dearborn,  12  Gray 
property  unless  the  whole  was  paid,  was  (Mass.)  336.  But  we  see  nothing  in  the 
a  refusal  to  deliver  the  property  upon  the  case  at  bar  to  hinder  the  plaintiff  from 
payment  of  the  amount  which  had  ac-  discovering  the  true  amount  for  which 
crued  after  the  notice  or  to  accept  a  the  defendant  had  a  lien,  so  as  to  en- 
tender  of  that,  and  rendered  a  tender  of  able  him  to  make  a  tender  of  that 
it  unnecessary.  Jones  v,  Tarleton,  o  amount,  if  he  desired.  The  defendant's 
M.  &  W.  675;  The  Norway,  Br.  6,  account  appears  to  have  been  itemized, 
Lush.  404;  Kerford  v.  Mondel,  c  H.  &  showing  the  amount  due  for  "keeping 
N.  931;  Dirks  v,  Richards,  4  ^lan.  &  the  horse  in  question,  and  the  time  for 
Go.  C74;  Scarfe  «.  Morgan,  4  M.  &  W.  which  the  charge  was  made.  Probably, 
270."  aside  from  the  account,  the  plaintiflT's 

4.  Munson  v.  Porter,  63  Iowa  453.  knowledge  should   be  presumed.    Be- 

In  this  case,  which   was  an   action  of  sides,    it    does    not    appear    that    the 

replevin  against  a  livery  stable  keeper  defendant  distinctly  claimed  a  lien  for 

by  a  party  who  had  employed  him  to  the  whole  balance  of  account,  or  for 

keep  horses,  Adams,  J.,    said  on  the  more  than  he  had  a  lien  for.    He  did 

matter  under  consideration:    "It  seems  say,  it  is  true,  at  one  time,  according 

to  have  been  held  that,  where  a  person  to  the  testimonv  of  the  plaintiff,  that 

who  has  a  lien  upon  property  sets  up  a  the  plaintiff  could  not  have  the  horse 

claim  to  it  distinct  from  and  independ-  any  more  until  he  settied  the  accounU. 
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(rf)  Waiver  by  Omission  to  Give  Notice. — There  is  likewise  no 
waiver  of  a  lien  of  a  party  on  cattle  by  omission  to  notify  a 
second  party  of  such  lien,  where  the  cattle  were  in  possession  of 
a  third  party,  who  sold  them  to  the  second  party,  and  while  the 
latter  was  passing  with  his  drove  a  fourth  party  informed  the 
first  party  that  the  second  party  had  bought  the  cattle,  and 
pointed  them  out  in  the  drove,  and  the  first  supposed  that  the 
fourth  party,  to  whom  he  had  made  known  his  lien,  and  who  was 
solvent,  had  sold  them  to  the  second  party,  and  would  be  account- 
able to  him  for  the  cattle  or  his  claim  upon  them.^ 

11.  Effect  of  LoM  of  PoiMition— (a)  Possession  Essential  to  Lien. 
— A  livery  stable  keeper  who  does  not  retain  possession  of 
horses  has  not,  in  Nebraska,  a  lien  for  keeping  them  which  is 
superior  to  that  of  a  mortgagee.* 

But  the  plaintiff  was  not  demanding  his  lien,  and  his  wrongful  position  pre- 
horse  at  that  time,  and  no  question  was  eluded  any  fair  attempt  to  ascertain  the 
then  raised  as  to  the  extent  of  the  de-  extent  of  the  lien/' 
fendant's  lien  or  whether  he  had  a  lien  1.  Strong  v.  Ellsworth,  26  Vt.  366. 
for  any  amount  or  not.  What  was  said  And  though  the  first  party,  in  about 
appears  to  have  been  a  mere  loose  half  an  hour  after  the  second  party  so 
threat  to  induce  a  settlement.  If  under  passed  with  his  cattle,  was  informed 
any  circumstances  a  lien  could  be  that  the  third  party  sold  them  to  the  sec- 
deemed  forfeited  by  the  assertion  of  a  ond,  yet  such  first  party  was  then  under 
claim  for  a  lien  for  too  large  an  amount,  no  obligation  to  pursue  the  second  and 
the  assertion  should  be  clear  and  dis-  give  him  notice  of  his  lien.  Strong  v, 
tinct,  and  operate  to  interfere  in  the  Ellsworth,  26  Vt.  366,  just  cited.  But 
present  with  a  claimed  right  on  the  the  first  party  might  at  once  have  com- 
part of  the  owner.  The  demand  of  the  menced  his  suit  for  the  cattle,  and  there 
horse  by  the  plaintiff,  which  he  says  would  then  have  been  no  ground  of  es- 
the  defendant  refused  to  comply  toppel;  and  the  fact  that  he  did  not  sue  as 
with,  and  upon  which  he  relies  in  early  as  he  might,  is  no  ground  of  estop- 
connection  with  the  refusal  as  giv-  pel,  short  of  the  term  of  the  statute  of 
ing  him  a  right  of  action,  was  made  limitations.  In  this  case,  which  was  an 
several  months  after  the  threat  above  action  of  trover  brought  by  the  first 
mentioned.  This  demand  was  made  by  party  against  the  second,  it  was  said,  in 
a  person  employed  by  the  plaintiff  for  reference  to  the  fact  that  the  first  party, 
that  purpose.  To  the  demand  the  when  informed  of  the  sale,  did  not  ob- 
plaintiff  replied:  *If  the  doctor  (mean-  ject  thereto;  that  "there  is  nothing  in 
ing  the  plaintiff)  pays  his  bill  he  can  the  case  to  show  that  this  had  any  ten- 
have  his  horse  and  bugg}'.'  Possibly,  dency  to  mislead  the  defendant,  or  that 
it  might  be  thought  that  there  was  an  the  defendant  was  in  any  manner  called 
implication  that,  unless  the  plaintiff  upon,  at  that  time,  to  make  a  formal 
paid  the  whole  bill,  or  all  that  was  due,  declaration  of  his  claim.  In  short, 
he  could  not  have  his  horse  and  buggy,  there  seems  to  have  been  no  particular 
But  the  extent  of  the  defendant's  lien  call  upon  plaintiff  then  to  assert  his 
appears  to  have  received  no  especial  title,  and  if  not,  his  silence  is  not  evi- 
•consideration  by  either  party,  and  does  dence  against  him,  much  less  conclu- 
not  appear  even  to  have  been  men-  sive.  Vail  v.  Strong,  10  Vt.  457;  Gale 
tioned.  The  plaintiff's  position  prob-  v.  Spooner,  11  Vt.  152." 
ably  was  then,  as  now,  that  the  defend-  2.  Marseilles  Mfg.  Co.  v,  Morgan,  12 
ant  had  no  lien  at  all,  while  the  defend-  Neb.  66,  68;  Maxwell,  C.  J.,  said: 
ant  claimed  that  .he  had.  Further  than  "§  28  of  ch.  4,  Comp.  SXsX,  Zebras ka^ 
that  it  does  not  appear  that  the  parties  provides  that:  *When  any  person  shall 
ever  went.  Manifestly,  the  defendant's  procure,  contract  with  or  hire  any 
reply  to  the  demand  for  the  horse  other  person  to  feed  and  take  care  of 
should  not  be  held  to  forfeit  the  lien,  any  kind  of  live  stock,  it  shall  be  un> 
The  plaintiff  was  in  the  wrong  himself,  lawful  for  him  to  gain  possession  of  the 
in  insisting  that  the  defendant  had  no  same  by  writ  of  replevin  or  other  legal 
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(6)  Removal  of  Animal  from  Stable, — A  stable  keeper,  under 
the  statute  of  Missouri^  has  a  lien  on  the  animal  boarded  by  him 
so  long  as  it  remains  the  property  of  the  owner  who  contracted 
the  debt,  or  of  his  vendee  with  notice.     But  when  the  animal  has 

been  permanently  removed  from  the  stable,  with  or  without  the 
stable  keeper  s  consent,  the  lien  is  lost  as  to  those  who,  in  good 
faith  and  without  notice,  obtain  an  interest  therein.* 

process  until  he  has  paid  or  tendered  which  the  legislature  probably  intended 

the  contract  price  or  reasonable  com-  to  give  them:  since,  as  is  well  known,  in 

pensation  for  taking  care  of  the  same/  most  cases,  when   horses  are   boarded 

Had  the  [livery  stable  keeper]  defend-  the  owner  is  allowed  to  use  them  in  his. 

ant  retained  possession  of  the  horses  in  business  during  the  day.     This  being  so^ 

controversy  from  the  time  of  receiving  the  statute  could  not  have  intended  to 

the  same  until  the  recover^'  of  his  judg-  allow  the  owner  to  destroy  the  lien  of 

ment  against  [the  owner]  Cornwall,  his  the  stable  keeper,  while  having  the  pos- 

equity  would  be  superior  to  that  of  the  session  of  the  horse  on  the  street  dur- 

[mortgagee]  plaintiff.     But  it  is  clearly  ing  the  day,  by  selling  or  mortgaging  it 

proved  that  Cornwall  was  permitted  to  to  a  stranger  without  notice  of  the  lien, 

use  the   horses  in  question  during  the  On  the  contrary',  we  are  of  the  opinioa 

entire  period  that  they  were  fed  by  the  that  every  person    is  bound  so  far  to 

defendant,  and   that  the  mortgage  in  take  notice  of  the  statute,  that,  when  he 

question  was  executed  while  the  horses  is  about    to    become    a    purchaser  or 

were   thus    in    Cornwall's    possession,  mortgagee  of  a  horse  found  upon  the 

And  there  is  no  testimony  tending  to  street  in  the  custody  of  its  owner,  it  is. 

show  that  the  plaintiff  had  notice  Siat  encumbent  upon  him  to  make  enquiry 

the  defendant  was  keeping  the  horses,  as  to  the    place    where    the  horse  i& 

or  claimed  a  lien  upon  them.    The  de-  boarded,  and  whether  anything  is  due 

fendant  having  parted  with  tlie  posses-  for  its  keeping.    There  is    no  greater 

sion  of  the  property,  the  lien  of  the  hardship  in  this  rule  than  there  is  in 

mortgage  is  superior  to  his.     Continu-  the  general  rule  in  respect  of  purchas- 

ance  of  possession   is  indispensable  to  ers  of  personal  property,  that  the  pur- 

the  existence  of  a  lien  at  common  law,  chaser    gets    no  better    title  than  the 

and  the  abandonment  of  the  custody  of  seller  has." 

the  property  over  which  the  right  ex-  "We  are  also  of  the  opinion,"  it  is. 
tends,  diveslts  the  lien.  The  lien  holder  further  remarked,  'Hhat  if  the  stable 
in  such  case  is  deemed  to  surren-  keeper  voluntarily  parts  with  the  gen- 
der the  security  he  has  upon  the  prop-  eral  custody  of  the  horse  before  the 
erty  and  to  rely  on  the  personal  amount,  due  for  the  keeping  of  the 
responsibility  of  the  owner;  but  a  sale  horse  is  paid,  as  by  allowing  its 
of  the  property  by  the  owner,  while  in  owner  to  remove  it  to  another 
possession  of  the  party  holding  it  under  stable  for  board,  he  thereby  loses- 
the  lien,  will  not  divest  it,  because  the  his  lien  as  against  third  persons, 
purchaser  takes  it  subject  to  the  encum-  having  no  notice  of  his  claim.  We  are 
brance.  3  Parsons  on  Contr.  (5th  ed.)  equally  clear,  in  conformity  with  the 
343.  A  mortgage  of  chattels  conveys  views  expressed  by  us  in  the  case  of 
the  legal  title  to  the  mortgagee.  But  in  Heaps  t'.  Jones,  23  Mo.  App.  617,  that 
this  case  there  is  no  proof  showing  the  where  the  possession  of  the  horse  is 
defendant's  right  to  enforce  his  lien  as  tortiously  obtained  from  the  stable 
against  the  mortgagee."  keeper  by  the  owner  or  by  anyone  else 
1.  State  V,  Shevlin,  23  Mo.  App.  598.  the  lien  of  the  stable  keeper  is  not 
Thompson,  J.,  observes:  **We  think  thereby  destroyed  even  as  against  third 
that  the  lien  conferred  by  the  statute  persons,  having  no  notice  of  his  lien, 
subsists,  even  as  against  third  persons,  and  that  he  may  in  such  case  maintain 
without  notice,  while  the  horse  is  replevin  therefor.  The  case  of  Mc- 
boarded  in  the  stable  of  the  lienor,  al-  Creery  v.  Munch  (7  Mo.  App.  589),  in 
though  it  may,  with  his  consent,  be  so  far  as  it  conflicts  with  this  view,  is- 
used  during  the  day  by  the  owner  in  overruled." 

his  business.    To  hold  otherwise  would        In  Nevada^  the  lien  for  keeping  ani- 

be  to  construe  the  statute  so  as  to  de-  mals,  under  the    statute,  is  lost  when 

prive  stable  keepers  of  the  protection  the  possession  is  parted  with  (Cardinal 
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{c)  Permitttng  Use  by  Owner. — So  if  a  horse  which  is  boarded 
at  a  livery  stable  is  allowed  by  the  stable  keeper  to  be  used  by 
its  owner  in  his  business,  and  is  sold  by  the  owner  without  the 
knowledge  of  the  stable  keeper  while  the  horse  is  away  from  the 
stable,  the  stable  keeper  loses  his  lien ;  and  he  cannot  regain  it  by 
taking  the  horse  from  the  possession  of  the  purchaser.^ 

V.  Edwards,  5   Nev.  36),  and,  it  would  seem  to  imply  the  same  thing.    To  ad- 

seem,  has  no  existence  apart  from  pos-  mit    that  it  was  intended  to   create  a 

session  in  the  lien  claimant.    Estey  v,  tacit  hypothecation.  like   that  enforced 

Cooke,  12  Nev.  276;  so  that  the  lien  from    necessity,    but     within     narrow 

would   be    lost,  although  the   animals  limits,  in  the  admiralty,  would  be  to  go 

were  not  removed  from  the  stable  by  a  in  the  face  of  the  whole  policy  of  our 

vendee,  if,  though  kept  in  the  stable  and  statutes,  which  always  strive  to  secure 

fed  with  the  owner's  grain,  they  were  public  registration  when  possession  is 

apparently  in  the  exclusive  possession  not  given  and  retained,  and  which  ex- 

of  the  vendor,  by  whom  they  were  in  pressly  provide  for  such    registration 

constant   use    hauling   wood  on  con-  when  they  in  terms  create  a  lien   not 

tracts  with  other  parties.  depending   on  possession.    It    follows 

Trainer  of  Ifarv  AUowlng  H«r  to  be  from  what  we  have  said,  that  even  if 

Bun,  ete. — A  party  had  possession  of  the  iivery   stable  keeper*    had   had  a 

another's  mare  under  an  agreement  to  lien  for  the  keeping  of  the  horse  after 

train  her,  and  run  her,  and  divide  the  the  sale,  or  whatever  might  be  the  rule 

track  money  and  premiums   with  the  when  the  animal  was  voluntarily  sur- 

owner.     The    owner    took   the    mare  rendered   to    his    possession,    he    lost 

away,  and  the  other  party  brought  re-  it  by  allowing  the  'purchaser  from  the 

plevm,  claiming  a  lien  for  her  keep.    It  owner*  to  take   possession   and  could 

was  A«/</ that.  In  view  of  the  agreement,  not  revive  his    right    by    seizing    the 

there  was  no  forfeiture  or  relinquish-  horse.      Thompson    v.    Dalliner,    132 

ment  of  the  lien,  from  the  facts  that  the  Mass.  103;  Walker  v.  Staples,  5  Allen 

mare  had  been  run  while  in  such  par-  (Mass.)   34;  Papineau  v.  Wentworth^ 

ty*s  possession,  and  that  he  had  kept  136  Mass.  543." 

the  premiums  and  allowed  the  mare  to  Effect    of    Owner's    Acqnieseence. — 

be  gotten  with  foal  and  kept  the  colt.  Where,     however,     a     livery    stable 

Hartman  v,  Keown,  toi  Pa.  St.  338, 341,  keeper  used  a  horse  lefi  in  his  care,  not 

342.  only   to  the  extent  of  giving  the  horse 

1.  Vinal  V.  Spoffbrd,  139  Mass.  126,  proper  exercise  but  bej'ond  that,  let 
130.  The  opinion  by  Holmes,  J.,  pro-  him  out  to  others,  sometimes  when  he 
ceeds  upon  &e  assumption  that  the  pre-  was  wanted  by  the  owner,  but  the 
vious  owner  of  the  horse  rightfully  owner  at  such  times,  without  objection, 
took  it  from  the  liverj'  stable  keeper's  accepted  a  substituted  horse,  this  waa 
custody  and  delivered  it  to  the  pur-  held  not  such  a  conversion  of  the  horse 
chaser.  '*Such  a  transaction,"  it  was  as  would  defeat  the  lien  of  the  stable 
said,  "would  divest  a  common  law  lien,  keeper.  Munson  v.  Porter,  63  Iowa  453. 
Perkins  v,  Boardman,  14  Gray  (Mass.)  It  appeared  in  this  case,  which  was  an  ac- 
481.  We  are  of  opinion  that  it  equally  tion  by  the  owner  of  the  horse  against  a 
divested  that  which  the  'livery  stable  livery  stable  keeper,  that  the  owner 
keeper'  had  previously  acquired  under  directed  that  his  horse  should  be  exer- 
the  Pub.  Stat.,  ch.  192,  $  32  (St.  1878,  cised.  ''The  doctrine  upon  which  the 
ch.  208).  That  statute  creates  a  lien  in  plaintiff  relied,"  said  the  court  (Adams, 
cases  where  the  common  law  has  not  J.,  at  p.  458),  "is,  that  where  a  bailee 
recognized  one.  Goodrich  v.  Willard,  treats  the  thing  bailed  as  his  own,  he 
7  Gray  (Mass.)  183.  But  it  gives  no  shall  not  be  allowed  afterward  to  occu- 
intimation  that  it  uses  the  word  Mien'  py  the  inconsistent  position  of  claim- 
in  any  different  sense  from  that  which  ing  a  lien  upon  the  same  thing.  For 
is  known  to  the  common  law.  On  the  the  purpose  of  the  opinion  it  may  be 
contrary,  it  in  terms  supposes  that  the  conceded  that,  if  the  defendant  had 
animals  in  question  have  been  placed  in  used  the  horse  or  had  let  it  go  to  hire, 
the  care,  that  is  to  say,  in  the  posses-  under  such  circumstances  as  to  evince 
sion,  of  the  party  to  whom  the  lien  is  a  claim  of  ownership,  he  would  be 
given.    The  provisions  for  sale  would  deemed  to  have  waivca  his  lien.    But  a 
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{d)  Waiver  to  Owner  Leaving  Animal  When  in  City. — Similarly 
the  lien  given  by  the  Ohio  statute  to  the  person  who  furnishes 
feed  and  bestows  care  on  a  horse  or  other  animal  therein  named,* 
is  a  right  in  the  nature  of  a  common  law  lien,  to  retain  possession 
as  a  security  for  the  charges ;  and  it  may  be  waived  by  the  per- 
son's voluntarily  parting  with  the  possession  to  the  owner  with- 
out the  charges  being  paid ;  so  that  it  is  lost  in  a  case  where  the 
owner  of  a  horse  lived  out  of  the  city  and  was  in  the  habit  when 
in  the  city  of  leaving  the  animal  with  the  owner  of  a  feed  stable, 
to  be  fed  and  cared  for  as  long  as  suited  the  owner's  convenience, 
without  any  express  agreement  for  a  return.* 

■ 

bailee  may  always  use  the  thing  bailed  tinuance.    Where  the  party  voluntarilj 

so  far  as  is  necessary  for  its  preserva-  parts-  with  the  possession  of  the  prop- 

tion.    This  is  implied  in  the  very  con-  erty  upon  which  the  lien  has  attached, 

tract  of  bailment     But  in  the  case  at  he  is  divested  of  his  lien.    2  Kent  Com. 

bar  there  was  evidence  showing  an  ex-  638;  Smith's  Merc.  Law  687, 697;  Sweet 

press  direction  to  that  effect.   The  only  v.  P^m,  i  East  4;  Lickbarrow  f.  Mason, 

doubt  which  could  arise,  we  think,  would  6    £ast  21;  Hammonds  v,  Barclay,  3 

be  as  to  whether  the  defendant  did  not  East  227;  Jordan  v.  Jamea,  5  Ohio  89, 

exceed  the  directions.     A  use  was  al-  98. 

lowed  which  interfered  with  the  plain-  In  McFarland  v.  Wheeler,  26  Wend. 

tifTs  use.     But  if  there  was  anything  (N.  Y.)  473,  it    is  said  that  *the  verj 

wrong  in  that  we  do  not  think  that  the  definition    of   the  word  "lien"  as  the 

plaintiff  is  in  a  position   to  take  advan-  right  to  retain  indicates  that  it  must 

tage  of  it.     He  accepted  a  substituted  cease    when    the    possession  is  relin- 

horse,  and  that,  too,  without  objection,  quished.      This    principle,    so   clearljr 

One  other  fact  ought,  perhaps,  to  be  founded  in  reason,  and  so  congruous  to 

mentioned   in  this  connection.    It  ap-  public  utility  and   the  convenience  of 

pears  that  the   defendant  occasionally  trade,  is  supported  by  the  uniform  tes- 

used   the   plaintiff's   buggy.    There  is  timony  of  the  decisions.*    The  right  to 

certainly   nothing  in  the  nature  of  the  sell  the  animals  upon  notice,  and  applj 

contract  to  justify  that,  and  the  evi-  the  proceeds  to  satisfying  the  lien,  does 

dence  does  not  show  that  the  defendant  not  affect  its  classification  with  similar 

had  any  express  permission.    The  most  common    law  liens.     It  only  gives  a 

that  we  can  say  is  that  there  was  evi-  plain  and  simple  remedy  for  enforcing 

■dence  tending  to  show  that  at  one  time,  the  lien.    The  evidence  tended  to  show, 

when  the  plaintiff  had  no  bugsy,  he  had  and  the  charge  of  the  court  was  appli- 

occasionally  used  the  defendant's  bug-  cable  to,  a  case  where  the  owner  of  a 

igies  without  charge;  and  it  is    barely  horse   temporarily  leaves  it   with  the 

possible  that    the    relation  and  prac-  owner  of  a  feed  stable  to  be  fed  and 

tice  of  the  parties  were  such  as  to  justi-  cared  for.   There  is  no  definite  arrange- 

{y    the  inference  of  a  permission    by  ment  as  to  time.    It  may  be  for  less  or 

plaintiff  to  defendant  to  use  his  buggy,  more  than  a  day.    This  depends  upon 

But  we  do  not  feel  called  upon  to  de-  the  convenience  of  the  owner,  who  re- 

termine  that.    The  plaintiff  has  assigned  sides  out  of  the  city.     When  he  wishes 

no  error  which  rsiises  specifically  the  to  return  home  the  horse  is  delivered  to 

question  of  the  use  of  the  buggy,  and  him,  and  the  feed  and  care  are  cliarged 

no  such  question  is  alluded  to  in  the  ar-  to  him  in  an  account  by   the  keeper, 

gument  of  the  plaintiff's  counsel."  There  is  no  express  agreement  at  any 

1.  Rev.  Stat.,  §§  3212,  3213.  time  that  the  horse  is  to  be  returned. 

2.  Seebaum  v.  Handy,  22  N.  E.  Rep.  Now,  how,  under  these  circumstances, 
(Ohio)  869.  "The  nature  and  inci-  it  can  be  inferred,  as  the  court  charged 
dents  of  a  common  law  lien  of  this  the  jury,  that  there  is  an  implied  con* 
kind,"  said  Minshall,  C.  J.,  "are  well  tract  on  the  part  of  the  owner  to  re- 
settled. It  is  a  right  to  retain  property  turn  the  horse,  we  are  unable  to  see. 
until  certain  claims  against  it  are  satis-  The  owner  is,  for  the  time,  simply  a 
fied;  and  possession  is  not  only  essen-  customer  of  this  particular  feed  stable, 
tial  to  its  creation,  but  also  to  its  con-  The  keeper  may  expect  that  when  the 
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{/)  Effect  of  Permitting  Occasional  Rides  by  Owner. — But  the 
Hen  of  a  livery  stable  keeper  upon  a  horse  for  his  board,  which  by 

^statute  is  made  the  same  as  the  lien  of  an  inn  keeper,  is  not  lost 
by  the  stable  keeper's  permitting  the  owner  to  ride  the  horse  oc- 
casionally.    And  the  lien  thus  preserved  is  superior  to  that  of  an 

execution  levied  upon  the  horse  while  temporarily  in  the  owner's 
possession.* 

owner  again  comes  to  the  city  he  will  ing    house.     In   neither  case  did    the 

again    patronize  him   by   sending  his  legislature  intend  to  withhold  all  securi- 

horse    to  his  stable,     ant  when    this  ty  from  the  creditor,  or  to  deprive  the 

may  be  he  can  neither  rightfully  de-  debtor  of  all  possession  and  use  of  his 

mand    to  know  nor  expect  to  be  in-  property     .     .     .     And    there    is    no 

formed.     Nor  would  the  owner,  as  a  authorized  distinction  on  which  it  can  be 

matter  of  law,  violate  any  agreement  held  that  the  ^agistor'  was  not  a  person 

for  which  damages  could  be  received,  if  to  whom  the  cow  was  *entrusted   to  be 

he  should  in  the  meantime  conclude  to  pastured'  within   the  meaning  of   the 

<:hange  his  patronage,  and  never  return  law.    The  statute  does  not  expressly 

the  horse.    If  it  were  otherwise,  then  it  exclude  a  lien  when  the  contract  is  to 

might  be  inferred  that  every  customer  pasture  or  board  an  animal  a  month,  a 

of  a  store  is  under  an  implied  contract  week,  a  day,    or  parts  of   successive 

to  continue  to  deal  with  it.    If  he  were  days,  or  when  the  owner  is  to  have  the 

in  debt  for  goods  previously  sold,  he  use  and  possession  of  it  a  part  of  every 

might  be  under  a  moral  obligation  not  day;  and  there  is  not  satisfactory  evi- 

to  withdraw    his  custom  until  he  had  dence  of  an  intent  to  leave  the  creditor, 

•discharged  what  he  owed,  but    there  in  such  cases  as  this,  without  equitable 

would  be  no   legal  obligation  to  that  security.*' 

-effect  arising  from  the  circumstances."  EyldenM  of  WalTer. — The  owner  of  a 

1.  Caldwell  v,  Tutt,  lo  Lea  (Tenn.)  horse  boarded  it  at  the  stable  of  a  livery 

258;  s.  c,  43  Am.  Rep.  307.  stable    keeper.      The    owner's  custom 

Uie  by   Mall  Contractor's    DrlTor. —  was  to  take  the  horse  from  the  stable 

The  circumstance  that  horses  belonging  each  day  and  use  it  in  his  business,  and 

to  a  mail  contractor  and  kept  in  the  return  it  to  the  stable  at  night.   On  one 

«table  of  an  inn  keeper,  were  under  the  occasion,    when    a    certain     sum    was 

•care  of  their  driver,  who  used  them  from  due    the    livery  stable  keeper  for   the 

time  to  time  in  the  course  of  his  em-  horse's  board,  the  owner  did  not  return 

ployment    as    the    business    required,  the  horse  to  the  stable  as  usual.    The 

<loes  not,  in  Pennsylvania^  destroy  the  livery   stable  keeper,  upon   finding  the 

lien  of  the  inn  keeper  as  a  livery  stable  horse  in  the  owner's  possession  about 

keeper,  because  such  an  arrangement  is  three  weeks  afterwards,  took  possession 

part  of  the  ordinary  business  of  livery  of  the  horse    under  a  claim  of  a  lien 

stable  keepers,  and  is  therefore  consist-  upon  it,   and  lefl  it  in  charge  of  his 

<ent  with  the  lien.    Young  v,  Kimball,  agent,   who,  with   the  owner,  was  to 

23  Pa.  St.  193, 195.  return  the  horse  to  the  stable  on  the  next 

Owner's  Dally  Bemoval  of  Gow. — So  a  day.    On  that  day,  the  owner  told  the 

person  pasturing  another's  milch  cow  livery  stable  keeper's   agent    that    he 

for  the  season,  in  the  usual    manner,  had  concluded    not    to  take  the  horse 

under  the  customary  contract  with  the  to     the    livery     stable     keeper,      but 

owner,  is  so  far  entrusted  with  the  ani-  was    going    to    see    him.     The   livery 

mal  as  to  have  a  statutory  lien  upon  it  stable  keeper's  agent  returned  with  the 

for  the  charge  of  pasturing,  as   against  owner,  leaving  the  horse  behind.    The 

the  owner  or  a  third  person  having  no  owner  offered  the  livery  stable  keeper  a 

title  or  right  of  possession  despite  the  certain  sum  in  settlement  of  his  claim, 

owner's    daily    removal   of   the    cow.  which  he  refused  to  accept,  and  then 

Smith  V.  Marden,  60   N.  H.  509,  512.  promised  to  send  the  horse  on  the  next 

^*The  daily  right  of  the  owner  to  take  day,  which  he  did  not  do.     It  was  heldy 

the  cow   from  the  pasture,  for  a  usual  on  a  petition  to  enforce  a  lien  upon  the 

and  proper  purpose,"  says  Doe,  C.  J.,  horse,  under  the 'statute  on  the  subject, 

'is  as  consistent  with  a  ifen  as  the  daily  Mass.    Pub.  Stat.,  ch.  192,  §    32,  that 

right   of   a  boarder  to  carry  various  there    was    evidence    that    the    livery 

articles  of  his  baggage  from  his  board-  stable    keeper   had    waived    his    lien. 
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LIVEBT  STOCK.— See  note  i. 

LiylnO. — As  an  adjective,  alive;  not  dead;  continuing  to  exist* 


Papineau  v.  Wentworth,  136  Mass.  &  Yatter.  What  was  meant  by  the 
C43,  546.  "The  petitioner  had,"  said  term  "etc^"  of  Dutton  &  Yatter  ?  It 
W.  Allen,  J.,  ''more  than  a  month  certainly  refers  to  something  owned  by 
before,  ceased  to  keep  the  horse,  and  the  the  partnership.  The  "livery  stock"  is 
possession  which  he  then  had  was  not  sufficiently  expressive  to  include  all  the 
that  which  a  stable  keeper  has  of  a  property  used  in  that  business.  It  is 
horse  that  he  boards,  but  was  only  un-  difficult  to  conceive  from  the  writing 
der  his  lien ;  and  the  considerations  alone  that  it  means  anything  less  than 
urged  to  show  that  a  stable  keeper  does  the  interest  of  the  defendant  in  the 
not  lose  his  lien  by  allowing  the  owner  partnership  property.  Shuler  v,  I>ut> 
of  a  horse  kept  by  him  to  use  the  ton,  39  N.  W.  Rep.  240. 
horse,  and  to  have  possession  of  him  S,  Llflng  P«noiL — In  New  Tork,  a 
for  that  purpose  do  not  apply;  it  was  a  corporation  has  been  held  to  be  a  /iv- 
possession  held  merely  to  protect  the  ing  fersoHy  within  the  meaning  of  the* 
lien,  and  any  relinquishment  of  it  to  the  ccSe  of  1857,  so  as  to  entitle  the  oppo- 
owners  would  release  the  lien."  site  party  to  be  a  witness  on  his  own. 
1.  There  was  some  controversy  in  re-  behalf,  in  actions  in  which  the  corpo- 
lation  to  the  description  of  the  property  ration  is  defendant,  the  court.  Bacon, 
in  the  written  contract,  and  the  original  J.,  saying:  "The  399th  section  of  the 
has  by  consent  of  parties  been  certified  code,  as  it  stood  when  the  trial  of  this 
to  and  is  now  before  us,  and  we  find  the  case  took  place,  provided  that  a  party 
propertv  therein  described  as  follows:  to  an  action  might  be  examined  on  his 
**I  do  JFiereby  sell  to  Chris  C.  Shuler  own  behalf,  the  same  as  any  other  wit- 
the  undivided  one -half  interest  in  the  ness,  but  subject  to  the  qualification 
livery  stock,  horse,  buggies,  etc.,  of  that  the  opposite  party  or  person  in  in- 
Dutton  &  Yatter."  This  contract  was  terest  should  be  livings  and  it  excluded 
signed  by  both  parties.  The  partner-  such  testimony  when  the  opposite  party 
ship  then  owned  several  horses,  buggies,  was  the  assignee,  or  the  administrator, 
wagons,  sleighs,  harness,  etc.,  used  executor  or  legal  representative  of  a  de- 
in  the  livery  business,  and  also  a  ceased  person.  It  is  insisted  by  the 
stallion  not  so  used,  which  was  kept  counsel  of  the  defendant  that  the  cor- 
in  a  separate  barn,  and  also  moneys  due  poration,  defendant  here,  is  not  within 
for  his  service.  The  only  question  is  the  terms  or  spirit  of  this  provision; 
whether  the  stallion,  moneys  due  for  that  it  obviously  contemplated  and  was 
his  service,  and  barn  were  included  in  intended  to  embrace  "persons"  in  their 
the  contract  as  made;  and  whether,  if  private  individual  capacity;,  and  that 
not  sufficiently  described  in  the  writing  it  cannot  be  said  of  a  corporation  that 
parol  evidence  is  admissible  to  point  out  it  is  a  living  party,  in  which  event  only 
and  identify  it.  The  evidence  is  is  the  opposing  party  entitled  to  be 
voluminous,  and  a  careful  consideration  heard.  There  is  some  plausibility  in 
of  it  satisfies  us  that  the  oral  contract  this  view,  but  I  think  it  is  not  sound, 
which  preceded  the  .  writing  embraced  In  a  large  sense,  a  corporation  may  be 
and  included  the  defendant's  interest  in  said  to  be  not  only  a  living  but  a  Verj 
all  the  partnership,  including  th^  long  lived  party.  *  It  has  the  power  oi 
stallion,  barn  and  money  due  for  serv-  continuous  duration  for  an  indefinite 
ice.  .  .  .  There  were,  we  believe,  period,  unless  the  term  of  its  life  is  dc- 
seventeen  horses  used  in  the  livery  termined  by  its  charter;  and  its  ex- 
business.  The  term  "/it;<»ry  stock,  istence  is  not  affi^cted  by  the  deaths 
itis  conceded,  sufficiently  indicate  them,  change,  or  removal  of  its  officers  or 
This  being  so,  to  what  does  the  word  members.  This  provision  of  the  code  was 
"horse"  apply  ?  Certainly  not  to  those  intended  to  be  enabling  and  remedial; 
used  in  the  business.  The  partnership  but  under  the  law,  as  it  had  always  ex- 
owned  but  one  other  horse,  and  that  isted,  all  the  officers  and  members  of  a 
was  the  stallion;  and  we  have  no  corporation  were  competent  witnesses, 
doubt  that  the  horse  referred  to  while  the  opposite  party  was  rigidly  ex- 
in  the  written  contract  was  the  eluded.  This  was  held'  to  be  and  was  a 
stallion.  There  was  sold  the  undivided  hardship,  which,  among  other  things^ 
interest  of  the  defendant  "in  the  livery  was  designed  to  be  relieved  by  the  pro- 
stock,  buggie,   horse,  etc.,"  of  Dutton  vision  which  permits  a  party  'to  testify 
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As  a  noun,  means  of  subsistence ;  livelihood.^     Participle  of  the 
verb  to  live,  residing ;  dwelling ;  * 

on  hifi  own  behalf.    As  a  corporation  tered  a  government  steamer  in  1844, 

acts  through  the  intervention  of  living  and  that  the  last  the  wife  had  heard  of 

agencies,  in  regard  to  whom  no  rule  of  him  was   in  January,   1845,  when   he 

exclusion  exists,  it  has  all  the  advantage,  was  on  another  government  steamer  at 

which  can  arise  from  the  opportunity  New  Zealand,  and  that  affiant  believed 

of  producing  countervailing  testimony  that  it  was  his  intention  never  to  re- 

and  the  parties  meet  upon  terms  of  far  turn,  which  motion  was  made  in  1847, 

greater  equality  than  me  old  rule  per-  the  court,  Wilde,  C.  J.,  said:    "I  see 

mitted."    La  Farge  v.  Exchange  Fire  no  ground  for  the  interference  of  the 

Ins.  Co.,  22  N.  Y.  352.  court  in  this  case.    The  husband   ap* 

1.  Trade  of  LlYlng. — Under  the  stat-  pears  to  be  only  temporarily  absent,  in 
ute  I,  Jac.  I,  ch.  15,  §  2,  accounting  as  pursuit  of  his  ordinary  calling.  It  can- 
bankrupts  under  certain  conditions,  not  be  said  that  he  is,  within  the  mean- 
''persons  seeking  his,  her  or  their  ing  of  the  act,  *living  apart  from  his. 
/ra^e  ^ /ififf^ by  buving  and  selling,"  wife.'"  Ex  parte  Gilmore,  3  C.  B. 
a  smuggler  was  held  a  trader  within  967;  54  E.  C.  L. 

the  meaning  of  the  act,  although  the  In  another  case,  under  the  same  act,. 

buying  and  selling  was    illegal.    The  it  appeared  from  the  affidavit  that  the 

act  of  bankruptcy  consisted  in  lying  in  parties  were  married  in  1849,  and  that 

prison  above  two  months  at  the  suit  of  the  husband  went  to  Australia  in  June» . 

the  crown   for  penalties  incurred  by  1852,  and  the  applicant  had  no  means  ■ 

him  in  consequence  of  his  smuggling  of  knowing  whether  or  not  he  would 

transactions,  which  were  proved  to  be  ever  return  to  this  country;  but  it  also* 

the    purchase    of   large    quantities    of  appeared  that  she  had  received  letters 

smuggled  goods,  and  the  sale  of  those  from  him  from  time  to  time,  the  last 

articles    by    retail.    The  court,  Hol-  dated  August  12th,  1855  (from  which  it 

ROYD,  J.,  said:    ''As  to  the  question  appeared  certain  that  he  had  no  inten- 

whether  this  was  a  sufficient  trading,  I  tion  of  returning  for  some  considerable 

am  of  opinion,  both  on  the  words  of  time),  and  also  some  small  remittances, 

the    statute,   the    authority    of   Lord  not  exceeding  seven  pounds  per  annum. 

Hardwxcke,  and  the  principle  of  the  The  motion  was  made  in  1855,  and  the 

thing,  that  we  ought  to  decide  that  the  rule  refused,  the  court,  Jervis,  C.  J.^ 

illegality  of  it  can  make  no  difference,  saying:  ''I  do  not  see  why  these  parties 

The  words  of  the  statute  are  general :  can  be  said  to  be  'living "  apart'  within 

'persons  seeking  their  trade  of  living  by  the  meaning  of  the  statute.    The  hus- 

buying  and  selling.'     Now,  in  this  case,  band  has  not  gone  away  under  circum- 

the  party  did  so;  and  he  therefore  falls  stances  calculated  to  induce  us  to  think 

within  the  words.     But  it  is  said  that  it  that  he  has  no  intention  to  come  back, 

must  be  a  lawful  buying  and   selling.  He  keeps  up  a  correspondence  with  his 

The  statute,  however,  is  entirely  silent  wife,  and  sends  her  money,  more  or 

upon  that  subject,  and  it  would  be  very  less,  for  her  support."    In  re  Squires^ 

strange  if  a  party  could  set  up  his  own  17  C.  B.  176;  81  £.  C.  L. 

illegality,  to  pre  v'ent  him  self  from  being  Still   Livliig. — Upon  a  libel   for  di- 

made  a  bankrupt.     Lord  Hardwickk,  vorce  from  the  bonds  of  matrimony,  on 

in  Ex  parte  Meymott  '^i  Atkyns  197),  the  ground   that  the  respondent    had 

puts  this  case  as  one  without  doubt,  and  been  sentenced  to  imprisonment  at  hard 

appears  to  refer  to  it  as  if  there  had  labor  for  more    than    five  years,   the 

been  a  case  decided  upon  the  point."  question  was  whether  the  libel  had  been 

Cobb  V.  Symonds,  5  B.  &  Aid.  516.  filed  in  the  proper  county.    It  appeared 

2.  Livlaig  Apart. — On  a  motion  that  that  the  parties,  after  their  marriage,, 
the  concurrence  of  the  petitioner's  bus-  lived  together  as  husband  and  wife  in 
band,  in  a  conveyance  of  property  to  the  count}'  of  Norfolk,  until  his  arrest  on 
which  she  was  entitled  under  the  will  the  charge  of  forgery,  when,  being  con- 
of  her  father,  might  be  dispensed  with,  victed,  he  was  sentenced  to  confine- 
under  the  statute  3  &  4  W.  IV,  ch.  74,  ment  in  the  State  prison  in  the  county 
^  91,  authorizing  such  dispensation  of  Middlesex  for  six  years,  and  where 
when  a  husband  is  "living  apart  from  he  still  was  at  the  time  the  libel  was 
his  wife,"  upon  an  affidavit  to  the  effect  filed.  Shortly  afterwards  the  wife  lefb 
that  the  petitioner's  husband  had  en-  her  home  in  Norfolk  county  and  went 
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having    life ;    being  alive,*    in  the   phrases  living  together,  or 

to  reside  in  Boston,  and  filed  her  libel  ground    that  she   4ived    in  this  State 
in    the    county    of  Suffolk.    The    re-  when   the  cause  occurred.*    Shaw  r. 
spondent  having  been  declared  a  bank-  Shaw,  98  Mass.  158.    It  has  also  been 
rupt,  joined  with  his  assignees  in  selling  adjudged  that  a  husband  and  wife  who 
all  of  his  real  estate  in  Norfolk  county,  had    K>r    some  time   resided  and   co- 
•and  executed  a  release  of  all  his  inter-  habited  together  in  this  commonwealth, 
•est  therein    to  the  purchaser.     Upon  without  any  intention  of  making  their 
these  facts  the  court  held  that  a   new  domicil  here,  had  never  lived  together 
■summons    must    issue    returnable    in  as   husband    and    wife    in    this  State, 
Norfolk,   Gray,  J.,  saying:    "By   the  within  the  meaning  of  the  first  part  of 
Gen.  Stat.,  ch.  107,  §  19,  a  libel  tot  di-  that  section.     Ross  v.  Ross,  103  Mass. 
vorce  may  be  presented  to  the  court  575;  Fausler  v.  Fausler,  103  Mass.  577, 
and  a  summons  issued  thereon  in  any  note.    The  meaning  tlius   attached  to 
•  county.    But  by  section  13,  it  must  bie  the  word  living*  in  section  12  must  ad- 
heard  and  determined  in  the  court  held  here  to  the  same  word   in  sections  13 
for  the  county  in  which  *the  parties  or  and  14.     Any  other  construction  would 
one  of  them  live,*  and    by  section  14,  introduce  irreconcilable    inconsistency 
''when  the  libellant  has  leR  the  county  and  confusion  in  the  administration  of 
:in  which  the  parties  have  lived  together,  ourdivorce  act.  It  follows  that  thelibellee 
the  adverse  party  still  living  therein,  while  imprisoned  in  the  State  prison  in 
the  libel  shall  be  heard  and  determined  the  county  of  Middlesex  still  retained 
in  the  court  held  for  that  county.*    The  his  domicil  in  the  county  of  Norfolk, 
only  question  reserved  by  the  report  is,  not  only  for  all  purposes  of  taxation 
whether,  under  the  provisions  of  these  and    settlement,  and   the    exercise  of 
two  sections,  this   libel  may  be  heard  political  rights  in  case  of  his  pardon 
and  determined  in  this  county,  or,  in  and  release  from  imprisonment,  and  of 
other  words,  whether  the  Ubellee  is,  suing  and  being  sued  in  an  action  at  law, 
within  the  meaning  of  these  provisions,  under  the  Gen.  Stat,  ch.  123,  (  i,  but  also 
"'still  living*  in  the  county  of  Norfolk,  for  the  purposes  of  ascertaining  where 
We  are  all  of  opinion  that  he  is,  and  a  libel  for  divorce  against  him  should  be 
that  the  word  "living,**  in  this  statute,  tried.     His    arrest    and   imprisonment 
is  equivalent  to  "residing**  or  "having  a  for  crime,  and  the  sale,  with  his  con* 
domicil'*  and  that  this  construction  has  currence,  of  his  homestead  after  he  had 
been,  by  necessary  inference,  settled  by  been  so  imprisoned,  and  after  his  wife 
the  decisions  of  the  court    upon   the  and  family  had  removed  from  it,  can 
effect  of  the  same  words  in  the  section  have  no  effect  to  change    his  domicil 
next  proceeding.    By  that  section,  §  12  for  any  purpose.*'     Hanson  v.  Hanson, 
(except  *when  the  libellant  has  resided  iii  Mass.  158. 

in  this  State  five  consecutive  years  next  1.  LlTlng  at  My  DeceaM. — In  constni- 

preceding  the  time  of  filing  the  libel'),  ing  a  residuary  bequest  to  the  grand- 

*no  divorce  shall  be   decreed   for  any  children  of  the  testator,  "that  is  to  sa/, 

cause,  if  the   parties  have  never  lived  to  such  of  them  as  may  be  living  at 

together  as  husband  and   wife  in  this  my  decease^*^  the  court,  Shaw,  C.  J., 

State;  nor  for  any  cause  occurring  in  said:  "The  single  question  is  whether 

any  other  State  or  country,  unless  before  Charles  L.  Hancock,  for  whose  benefit 

such  cause  occurred   the    parties  had  this  suit  on  a  probate  bond  is  brought, 

lived  together  as  husband  and  wife  in  is  entitled   to  a  share  with  his  u>ur 

this   State,  and  one  of  them  lived  in  brothers,  in   a  bequest  of  his  grand- 

this    State  when  the  cause   occurred.*  father,  James  Scott    The  bequest  was 

It  has  been  adjudged,  under  the  sec-  to  certain  grandchildren  *that  is  to  sar, 

ond  part  of  that  section,  that  where  a  to  such  as  may  be  living  at  my  decease, 

husband  and  wife  left  their  domicil  in  in  equal  portions,  be  their  number  more 

this  State  with  the  intention  of  making  or    less.'     The   clidmant    being   bom 

their    domicil     elsewhere,    and    while  within  nine  months  after  the  death  of 

temporarily  residing  together  at  an  in-  the  testator,  the  question  is  whether  he 

termediate  place,  the  wife  left  the  bus-  was  then  livings  within  the  meaning  of 

band  on  account  of  his  cruelty  towards  the  law,  so  as  to  be  entitled  to  a  share, 

her  there,  and  returned  to  her  former  In  the  first  place,  we  think  the  jury  were 

home  in  this  State,  she  might  main-  rightly  instructed,  that  a  child  is  to  be 

tain  a  libel  for  a  divorce  here  upon  the  considered  in  esse  at  a  period  com- 
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living  in  adultery,  or  living  as  husband  and  wife.^ 
LOAD. — See  note  2. 

mencing  nine  months  previously  to  its  estate  to  "all  the  nephews  and  nieces  in- 
birth,  and  where  there  is  not  evidence  the  first  degree  of  relationship  to  my 
to  rebut  the  presumption  it  is  conclu-  late  husband  who  were  living  at  the 
sive.     We  are  also  of  opinion  that  the  time  of  his  decease;"  and  the  testatrix's 
distinction  between    a    woman    being  husband  left  nine  such  nephews   and 
pregnant  and  being  quick  with  child  is  nieces  surviving  him,  two  of  whom  died 
applicable  mainly,  if  not  exclusively,  to  during  the  lifetime  of  the  testatrix,  one 
criminal    cases,  and   that  it  does  not  before  and  one  afler  the  date  of  her 
apply  to  cases  of  descents,  devises  and  will,  it  was  keld  that  the  seven  who  - 
other  gifts;  and  that,  generally,  a  child  survived  the  testatrix  took  the  whole 
will  be  considered  in  being  from  con-  residue.     Dimond     v,     Bostock,     23. 
ception  to  the  time  of  its  birth,  in  all  Weekiy  Rep.  554. 
cases  where  it  will  be  for  the  benefit  of  1.  LlYlng   In    Adultery,   LlTlng    To- 
the  child  to  be  so  considered.  In  a  recent  gether,  or  M  Husband  and  Wife. — See 
case  it  was  held  that  where  a  gift  was  Adultery;      Cohabitation,     and- 
to  children  born^  etc.,  a  child  en  ventre  Lewd  and  Lascivious  Conduct. 
sa  mere  should  take  a  share.    Among  2.  Hot  to  Load  More  tlian  Her  Regis- 
other  considerations  it  was  suggested  tered  Tonnage.  —  In  the  warranty    in 
that  a  child  en  ventre  sa  mere^  even  in  Question  the  words  "not  to  load  more- 
the  early  stages  of  pregnancy,  should  man  her  registered  tonnage"  must  have 
be  deemed  living,  because  the  potential  the  same  meaning  and  application  as  if  ~ 
existence  of  such  child  places  it  within  they  had  stood  suone  and  extended  to 
the  reason  and  motive  of  the  gift.    And  all  kinds  of  merchandise,  instead  of  be- 
the  maxim  of  the  civil  law  was  cited,  ing  restricted  by  the  succeeding  words- 
posthumus  pro  nato  kahetur,   (Trower  to  particular  articles.    They  cannot,  ac- 
V,  Butts,  I  Sim.  &  Stu.  iQi.)    Whether  cording    to   their    obvious,    strict    and 
the  court  would  feel  justified  in  going  natural    meaning,    include    things  put 
to  this  extent,  the  gifl  is  to  children  on  board   as  necessary    parts   of   the 
horny  etc.,  it  is  not  now   necessary    to  ship's    stores  or  provisions  or  equip - 
decide;  but  the  court  are  of  opinion,  ments.    They  would  not,  for  instance,, 
that  a  child  en  ventre  sa  mere  is  to  be  apply  to  guns  and  ammunition  for  the 
considered  a  child  living,  so  as  to  take  defence    of   the    vessel,    nor  to  spare 
a  beneficial  interest  in  a  bequest,  where  chains  and  anchors,  nor  to  coal  carried 
the    description    is  **children    living."  to  be  consumed  on  board,  nor  to  salt  or 
.    .    .    The  case  of  Doe  t;.  Clarke,  2  H.  grain  for  provisions,  according  to  the. 
Bl.  399,  is  directly  in  point.    The  de-  duties  resting  upon  the  owner  by  law 
vise  was  by  the  testator  to  his  brother  and  the  rights  reserved  to  him  in  the 
for  life,  and  from  his  decease,  to  all  and  charter  party.    Nor   do  they   include 
every  such  child  or  children  as  should  articles    shipped    for   the    purpose    of 
be  living  at  the  time  of  his  decease,  serving  as  ballast  or  dunnage.     If  the 
The  brother  died  in  October,  1782,  and  warranty  "not  to  load  more  than  her 
the  plaintiff  was  born  in  May,  1783,  and  registered    tonnage"   had   extended    to- 
it  was  held  that  she  was  entitled  to  a  goods  of   every    description,  and   the 
share  as  a  child  living.     And  it  was  dunnage  used  had  been  of  the  ordinary 
stated      as     a     fixed     principle,     that  kind,  planks  or  pieces  of  wood  placed 
wherever  such  consideration  would  be  against  the  sides  and  bottom  of   the 
for  his   benefit,  a  child   en  ventre   sa  hold  to  receive,  support  and  protect  the 
mere  shall  be  considered  as  absolutely  cargo,  it  could  hardly  have  been  con- 
born."     Hall     V,    Hancock,    15    Pick,  tended  that  their  bulk  or  weight  should 
(Mass.)  255;  s.  c,  26  Am.  Dec.  598.  be  ascertained  and  computed  in  esti- 
But  in  a  will,  the  phrase  ^'living  at  mating  the  burden  or  tonnage  of  the 
the  time  of   his  decease,"  where  the  vessel.    The  true  meaning  and  whole 
words  his  decease  refer  to  the  death  of  effect  of  the  warranty,  in  our  opinion, 
some  one  else  than  the  testator,  is  in-  are  to  forbid  the  loading  of  an  amount 
sufficient  to  take  the  case  out  of  the  greater  than  the  prohibited  articles  as 
general  rule  that  in  gifts  to  a  class,  the  cargo  in  a  ship  properly  fitted  to  receive 
class  must  be  ascertained  at  the  death  it.   Thringt;.  Great  West.  Ins.  Co.,  103. 
of  the    testator.    Therefore,  where  a  Mass.  406.  See  Dunnage,  vol.  6,  p.  C5.. 
testatrix  bequeathed  the  residue  of  her  In  this  case  the  word  "cargo"  is  dfe- 
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fined  to  be  "all  the  merchandise  and  coal  at  the  port  of  L,  'to  be  loaded 

effects  which  are  laden  on  board  a  ship,  with  the  usual  despatch  of  the  port,  or 

exclusive  of  the  soldiers,  crew,  rigging,  if  longer  detained  to  be  paid  40s.  per 

4immunition,     provisions,    g^ns,    etc.,  dajr    demurrage,*'  and   defendants  en- 

though  all  these  things  load  it  some-  gaged  to  load  upon   the  above  terms. 

times  more  than  the  merchandise.'*  See  The  loading  was  to  take  place  at  the  B 

Wolcott   V,  Eagle    Ins.   Co.,  4   Pick,  docks,  and  by  one  of  the  regulations  of 

•(Mass.)  433.  the  docks  no  coal  agent  was  to  be  al- 

'Ton" — Hot  a  '^Load."— A  written  lowed  to  have  more  than  three  vessels 
^agreement  for  drawing  stone  "at  the  in  the  B  docks  loading  and  to  unload  at 
rate  of  one  dollar  and  twenty -five  cents  the  cranes  at  one  time.  The  defendants 
per  load  of  two  tons  each"  fiifts  the  acted  as  their  own  coal  agents,  and 
•rate  by  the  ton  without  regard  to  the  when  the  charter  party  was  entered 
number  of  tons  actually  drawn  in  one  into  they  had  three  ships  loading  in  B 
load,  and  cannot  be  varied  by  oral  evi-  docks,  and  ten  other  charters  in  their 
dence.  Shaw,  C.  J.:  "The  whole  books  having  priority  over  the  plain- 
clause  is  to  be  taken  together,  *at  tiffs.  In  consequence  of  these  engage- 
the  rate  of  one  dollar  and  twenty -five  ments  the  D  was  not  allowed  to  go 
cents  per  load  of  two  tons  each.'  The  into  the  B  docks  until  thirty  days  after 
words  *two  tons*  show  what  was  to  be  she  was  ready  to  do  so.  Meld,  that  the 
considered  a  load.  The  words  *at  the  contract  by  the  defendants  was  abso- 
rate  of  show  that  it  was  to  be  at  the  lute  to  load  and  unload  with  the  usual 
rate  of  so  much  for  two  tons.  ^At  the  despatch  of  the  port  of  L;  that  the  D 
rate  of  so  much  per  load  without  de-  had  not  been  so  loaded,  and  that  the  de- 
fining the  load  would  be  useless.  This  fendants  were  therefore  liable  to  par 
writing  is  not  made  for  the  benefit  of  for  delay.  Ashcroft  v.  The  Craw 
one  party  more  than  of  the  other,  but  Orchard  Colliery  Co.,  Limited,  L.  R.,9 
of  both.    It  is  very  clear  that  it  must  Q^B.  540. 

be  computed  for  two  tons  whether  the  1.  Sending  a  tin  box  filled  with  gun- 
load  be  larger  or  smaller."  Huntley  v.  powder  and  peas  to  a  prosecutor,  so 
Woodward  et  ah,  9  Gray  (Mass.)  86, 88.  contrived  that  prosecutor  should  set  fire 

Load  and  Unload. —  The  amount  of  to  the  powder  by  opening  the  box,  is 

time  a  railway  company  ought  to  al-  not   attempting    to   discharge    certain 

low  a  consignee  to  unload  and  remove  loaded  firearms.    Rex  v,  Mountiord,  i 

a  consignment  depends  upon  the  vary-  Moody  441. 

ing  circumstances  of   each  particular        If  an   instrument  be  found  so  near 

case.     That  forty -eight  hours  afler  a  and  in  such  a  direction  as  to  be  likely 

consignee  receives  notice  of  the  arrival  to  kill  or  do  other  grievous  bodilj'harm, 

of  his  goods  is  a  reasonable   time  on  and   with   intent  that  it  should  do  so, 

the  average.     A  charge  for  the  use  and  though  loaded  with  powder  and  paper 

detention    of   wagons,  caused    by    ex-  only,  it  will   be  shooting  at  a  person. 

ceeding  the  time  allowed  by  a  railway  Rex  v.  Kitchen,  i  Russ.  SL  Rv.  04. 
company  to  unload  in,  should  not  (ex-        2.  "Loading  or  UUoadlng.^ — ^The  de- 

cept  where  the  permission  to  occupy  an  fendants    claim  in   this  court  that  the 

extra  time  in  unloading  forms  part  of  action  cannot  be  sustained  in  any  event, 

the  original  contract)   be  included   in  because,  by  the  express   terms  of  the 

the    rate    for    conveyance.    Coxon    v.  contract,  they  are  not  liable  for  delays. 

Northeastern  R.  Co.,  No.  2,  284.  We  do  not  so   read  the   contract.    It 

Under  the   English   Railway  act  of  provides  that  Sisson   &  Perkins  "does 

1873  it  was  held  that  the  words  "load"  hereby  agree  to  take,  and  hereby  does 

and  "unload**  are  used  in  their  ordinary  assume,  all  and  every   risk  of  injuries 

English,   and  that  the  words  are  not  which  the  animals  or  either  of  them 

applicable  to  things  which  have  their  may  receive   in  consequence  of  any  of 

own  proper  words  to  describe  them,  them  being  wild,  unruly,  vicious,  weak, 

Kempson  v.  Great  West.  R.  Co.,  4  Ry.  escaping,  maiming  or  killing  themselves 

&  Can.  Cas.  426.  or  each  other,  or  from  delays,**  etc.,  **and 

By  charter  party  the  master  of  the  risk  of  anv  loss  or  damage  which  msnr  be 

plaintifTs  vessel,  the  D,  engaged  to  re-  8ustainedl)y  reason  of  any  delay  or  from 

ceive  on  board  and  load  a  cargo  of  any  other  cause  or  thing  in,  or  incident 
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to,  or  from  or  in  the  loadingox  unloading  shipped,  we  think  they  were  entitled  to 
the  stock."  As  we  read  uiis  agreement  expect  that  reasonably  proper  cars  would 
it  refers  to  loss  or  damage  to  the  party  he  furnished.  While  there  is  in  one 
by  reason  of  injuries  to  the  stock,  caused  clause  of  the  contract  an  exception  of 
by  delay,  etc.,  upon  the  cars,  and  to  loss  everj'  default,  the  fair  inference  is  that 
or  damage  by  reason  of  delay  in  load-  this  language  was  used  as  referring 
ing  or  unloading;  and  has  no  reference  to  defaults  in  the  particulars  specified 
toother  losses  which  the  delays  of  the  in  the  previous  articles,  viz:  "load- 
carriers  may  cause  to  the  shipper,  ing,  unloading,  conveyance  and  oth- 
There  are  good  reasons  for  an  agree-  erwise,"  and  matters  of  a  like  kind, 
ment  of  this  description  growing  out  of  The  rule  is  usually  applicable,  that 
the  manner  in  which  cattle  are  usually  where  no  intention  to  the  con- 
transported;  the  owner  or  his  agent  ac-  trary  appears,  general  words  used 
-company  ing  and  taking  charge  of  them,  after  specific  terms  are  to  be  confined  to 
and  being  on  hand  to  prevent  injuries  things  ejusdem  generis  with  the  things 
•of  the  kind  specified,  while  no  care  of  previously  specified.  (Am.  Trans.  Co. 
the  owner  could  prevent  other  delays,  v.  Moored  c  Mich.  368  ) 
or  protect  against  losses  which  might  We  think  it  would  not  occur  to  any 
follow  incidentally  from  other  delays,  one  executing  such  a  contract,  that  it 
The  stipulation  appears  to  us  carefully  had  reference  to  any  risks  except  such 
worded  to  cover  such  injuries  and  losses  as  were  likely  to  arise  from  the  nature 
■as  the  owner  might  guard  against,  of  the  freights,  from  delays,  and  from 
while  it  studiously  avoids  losses  like  casualties  and  defaults  occurring  during 
the  one  complained  of  here  (1.  e.  de-  the /0a</fW,  transportation  and  unload - 
lays).  Sisson  v,  Cleveland  &  Toledo  ing  and  delivery.  It  would  not  lead  him 
R.,  14  Mich.  500.  to  contemplate  risks  not  incident  to  the 

Plaintiff  shipped  certain  horses  over  ordinary  transaction  of  business,  and 

the  railway  of  the  defendants,  under  a  arising  from  negligence    in    no    waj' 

•contract  which  provided  that  the  own-  likely  to  be  incurred  by  a  company 

ers  took  all  risks  of  loss,  injury,  dam-  using  ordinary  care  in  the  management 

age,  and  other  contingencies  *4n  ioad-  of  its  affairs.     Hawkins  v.  Great  West- 

ing^  unloading^  conveyance  or  other-  em  R.  Co.,  17  Mich.  62. 

wise,  whether  arising  from  the  negli-  Loading  OflUiore  Prohibited. — This  is 

gence,  default,  or  misconduct,  gross  or  an  action  on  a  marine  policy  of  insur- 

culpable,  or  otherwise,  on  the  part  of  ance  issued   by  the  defendant  upon  a 

the  railwav  company's  servants,  agents,  schooner,  the  property  of    the  plain- 

or  officers.*^'    The  contract  contained  a  tiff.    The  vessel  was  lost  while  taking 

further  provision  that,  when  free  passes  in  a  load  of  wood  at  a  bridge  pier  near 

were   g^ven    to    persons  in  charge  of  Bagley's  harbor  on  the  west  shore  of 

animals,  or  to  their  owners  or    con-  LaKe      Michigan.    The    policj'      had 

«ignees,  the  company  should  not  be  re-  printed  on  the  margin  the  words,  "load- 

sponsible  for  any  negligence,  default,  or  ing  offshore  prohibited." 

misconduct,  g^oss,  culpable,  or  other-  The  important  question  in  the  case  is 

wise,  on  the  part  of  the  company  or  in    regard    to    the    meaning   of  these 

their  servants,  or  of  any  other  person  or  words  in  the  policy,  and  as  to  whether 

person,  causing  or  tending  to  cause  the  they  did  or  did  not  prohibit  loading 

injury   or    detention    of  the   animals,  at  a  bridge  pier.     .     .    .     And.  giving 

The  injury   in   this  case  occurred  by  to  the  language  used  its  common  and 

reason  of  the  bottom  of  the  carriage  apparent  meaning,  we  should  say  that 

giving  way.     Whether  this  was  caused  the  clause  in  question  was    only    in- 

by  a  defect  in  the  carriage,  or  by  reason  tended  to  prohibit  loading  at  a  distance 

of  some  other  neglect  or  fault  in  the  from  and  away  from  the  shore  while 

course  of  the  transit,  does  not  distinctly  the  vessel  was  lying  at  anchor,  and  that 

appear,  as  the  court  below  found  that  the  it  did  not  include   loading  at  a  bridge 

cojnpany  was   not  liable  at  all  under  pier.     A  bridge  pier  is  really  a  project- 

this  agreement.    But  from  the  course  ing  wharf;  is  a  permanent  structure  at- 

of  the  argument  we  infer  that  defective  tached  to  and  firmly  connected  with  the 

•cars  caused  the  damage.  main  land.    Loading  from  such  a  place, 

Unless  some  showing  was  made  that  one  would  naturally  suppose,  was  like 

the  plaintiffs,  with  proper  opportunities  taking  in   a  cargo  from  shore.     If  the 

of  observation  and  wiUi  notice  of  their  words  are  not  used  in  a  nautical  sense 

actual  condition,  assented  to  the  use  of  in  the  contract,  and  have  not  a  technl- 

.tlie  cars  in  wliich  their  horses  were  cal  meaning,  this  is  the  construction  we 
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should  place  upon  them.  Certainly  the  stances  of  the  case.  ...  In  yiew 
words  are  not  so  obscure  or  ambiguous  of  the  circumstances  above  referred  to, 
that  thejr  are  unintelligible  without  the  it  seems  to  us  clear  that  the  meaning 
aid  of  parol  testimony.  We  should  not  of  the  clause  in  question  was  that  the 
understand,  in  the  absence  of  all  testi-  risk  was  to  be  suspended  while  the  ves- 
monj,  that  custom  or  usage  in  marine  sel  was  at  Baker's  Island  for  the  pur- 
contracts  had  attached  to  them  a  differ-  pose  of  loading,  whether  it  was  actually 
ent  meaning— that  they  did  include  or  engaged  in  the  process  of  loading  or 
were  intended  to  be  applied  to  the  case  not.  Taking  this  clause  in  absolute 
of  loading  at  a  bridge  pier.  It  may  be  literality,  the  risk  would  only  be  sus- 
true,  as  claimed  by  defendant's  counsel,  pended  when  loading  was  actually 
that  in  a  certain  sense  loading  at  the  going  on.  It  would  revive  at  any  time 
end  of  a  bridge  pier  fifteen  hundred  feet  after  the  loading  was  commenced,  if  it 
long  is  loading  "offshore,"  or  away  had  to  be  discontinued  by  stress  of 
from  and  distant  from  the  main  land;  weather  or  any  other  cause.  It  would 
but  it  is  apparent  that  it  is  loading  un-  even  revive  at  ni^ht  when  the  men 
der  quite  different  conditions  from  a  were  not  at  work.  This  could  not 
vessel  taking  a  cargo  from  rafts  and  have  been  the  intent  of  the  parties.  It 
barges  while  anchored  offshore,  which  could  not  have  been  what  they  meant 
manner  of  loading  we  think  the  com-  by  the  words  "while  vessel  is  at  Baker's 
pany  intended  to  and  did  in  fact  pro-  Island  loading."  It  was  the  place,  its 
nibit.  So  that  we  are  unable  to  agree  exposure,  its  unfavorable  moorage, 
with  counsel  in  the  position  that  the  which  the  insurance  companies  had  to 
words  in  the  policy  are  of  such  doubtful  fear,  and  the  risk  which  they  desired  to- 
import  that  it  was  impossible  for  the  avoid.  The  whole  reason  of  the  thing. 
court,  in  reading  the  instrument,  to  and  the  object  in  view  point  to  the  in- 
discover  their  meaning,  or  give  them  tent  of  protecting  themselves  whilst  the- 

g roper  application.  Nor  do  we  think  vessel  was  in  that  exposed  place  for 
correct  to  say  that  in  their  natural,  the  purpose  referred  to,  not  merely  to- 
ordinary  sense  they  do  include  loading  protect  themselves  whilst  loading  was 
at  a  bridge  pier,  so  as  to  make  it  neces-  goinff  on.  Reed  v.  Merchants*  Mutual 
sary  for  the  plaintiff  in  the  first  in-  Ins.  Co.,  5  Otto  (U.  S.)  33;  L.  Co-op^ 
stance  to  explain  the  words,  and   to  bk.  34,  p.  34B. 

show  by  evidence  that  the  loss  did  not  TiOaillTig  In  Ton. — ^The  defendants 
come  within  the  prohibitory  clause,  chartered  a  ship  from  Sunderland  to 
Johnson  v.  The  N.  W.  Nat.  Ins.  Co.,  Carthagena,  engaging  that  she  should 
39  Wis.  90.  'Vith  all  possible  despatch"  land  in 
Bilk  Buspendad  Wlille  Loading. — This  South  dock  in  the  customary  manner 
case,  upon  the  merits,  depends  solely  from  the  defendants'  agents  a  fiill  and 
upon  the  construction  to  be  given  to  complete  cargo  of  coke  "to  be  loaded 
the  clause  in  the  policy  before  referred  in  regular  turn."  In  an  action  for  not 
to,  namely,  "the  risk  to  be  suspended  loading  the  ship  "in  regular  turn,"  pur- 
while  vessel  is  at  Baker's  Island  load-  suant  to  the  charter  party,  held  that 
ing,"  and  turns  upon  the  point  whether  evidence  was  not  admissible  to  show 
the  clause  means  while  the  vessel  that,  according  to  the  custom  of  the 
is  at  Baker's  Island  for  the  pur-  port  of  Sunderland,  under  such  a  con- 
pose  of  loading,  or  while  it  is  at  tract,  the  shipowner  was  bound  to  wait 
said  island  actually  loading.  If  it  his  turn  according  to  a  list  kept  bj  a 
means  the  former,  the  company  is  not  coke  manufacturer,  not  named  in  He 
liable;  if  the  latter,  it  is  liable.  A  contract ^  but  mentioned  at  the  time 
strictly  literal  construction  would  the  contract  was  entered  into,  provided 
favor  the  latter  meaning.  But  rigid  reasonable  despatch  was  used.  Hud- 
adherence  to'  the  letter  often  leads  to  son  v,  Clemnetson,  18  C.  B.  213. 
erroneous  results,  and  misinterprets  1.  Loan  on  Hedge  of  Stoek. — A  loan 
the  meaning  of  parties.  That  such  was  or  discount  on  a  pledge  of  stock  is  an 
not  the  sense  in  which  the  parties  in  expression  of  mercantile  origin,  and  is 
this  case  used  the  words  in  question  is  understood  to  mean  a  loan  or  discount 
manifest,  we  think,  from  all  the  circum-  where  the   stock   of  the   person,  for 
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whose  benefit  it  is  made,  or  that  of  an-  the  sum  loaned  with  or  without  inter* 

other,    is    expressly     and    specifically  est.    A  loan  is  usually  made  at  the  re- 

fledged  at  the  time  for  its  repayment,  quest  and  for  the  benefit  of  the  bor- 

t  would  seem  to  imply,  also,  that  that  rower,    and  differs  from    the  common 

should  be  the  only  security  then  given,  datum  of  the  civil  law  in  this,  that  in 

and  we  should  hardly  understand  that  the  latter  the  specific  thing  loaned  was 

a  loan  was  made  on  a  pledge  of  stock  to  be  returned;  whereas,  by  the  other, 

where  other  security  was  also  taken,  the  thing  loaned  may  be    consumed, 

Still  we  could  not  say  that  the  phrase  and  the  depositary  discharged  himself 

in  question  would  not  apply  to  such  a  by  returning  another  thing  of  the  same 

case.    Vansands  v,  Middlesex  County  value  or  its  equivalent  in  money.    A 

Bank,  26  Conn.  157.  deposit  is  commonly  defined  to  be  a 

A  loan  is  a  grant  of  something,  made  naked  bailment  of  goods  to  be  kept 

in  a  gratuitous  manner,  for  some  cer-  without  recompense,  and  to  be  returned 

tain  use  and  for  some  certain  time,  ex-  when  the  bailor  shall  require  it.    Story 

press  or  implied,  to  the  end  that  the  on  Bailments,  3,  ^  4. 

same  species  should  be  again  returned  A  deposit  of  money  with  a  bank  or 

or  restored  again  to  us;  and  not  another  private    person  is  not,  therefore,  the 

species  of  the  same  kind  or    nature,  deposit  of  the  civil  law,  nor  is  it  what 

and  this  in  as  good  plight  as  it  was  de-  in  that  law  was  designated  by  the  term 

livered.    Booth  v,  Terrell,  16  Ga.  25. .  mutuum,  which  was  a  loan  of  property 

Every  advancement  of  money,  for  for  consum])tion  and  to  be  returned  in 

the  accommodation  of  another,  to  be  kind,  and  without  interest  or  compen- 

repaid  to  the  person  making  the  ad-  sation  for  the  use;   but  is  what  Pothier 

vance,  by  the  person  receiving  it,  or  by  calls  an  irregular  deposit,  which  dif- 

any  person  for  him,  or  by  or  out  of  his  fered  from  a  mutuutn  in  this,  that  the 

funds,  is  literally  and  legally  a  loan  of  latter  has  principally  in  view  the  benefit 

money.    Freeman  v.  Sritfin,  2  Harr.  of  the  receiver,  the  former  the  benefit 

(N.  J.)  206.  of  the  bailor. 

A  loan  is  said  to  be  that  which  is  In  cases  of  mutuum,  the  party  bor- 
furnished  for  temporary  use,  with  a  rowing  was  not  held  to  pay  interest  upon 
condition  that  it  shall  be  returned  or  its  the  money  lent;  but  in  cases  of  irregu- 
equivalent,  with  a  compensation  for  the  lar  deposit,  interest  was  due  by  the'  de- 
use.  Rodman  v.  Munson,  13  Barb,  positary,  both  ex  nudo  facto  and  ex 
(N.  Y.)  75.  mora.    This    distinction    between  the 

A  loan,  in  general,  implies  that  a  two  classes  of  deposit,  as  to  interest,  is 
thing  is  lent  without  a  reward;  but  in  not  recognized  by  our  law,  the  de- 
some  cases  a  loan  may  be  for  a  reward,  positary  being  liable  in  each  for  inter- 
as  the  loan  of  money.    7  Pet.  109.  est  in  the  event  of  a  breach  of  duty. 

It  would  be  an  enquiry  too  purely  A  deposit  of  money  with  a  bank  or 

speculative,  whether  this  use  of  the  term  private  person  is  what  is  known  in  the 

ioan  originated  in  the  times  when  tak-  civil  law  as  a  mutuum  or  irregular  de- 

ing  interest  was  considered  usury  and  posit — the  distinction  between  the  two 

improper,  the  bailment  of  money  which  kinds  of  deposit  not  being  recognized 

was  to  be  returned  in  kind.    The  sup-  by  the  common  law.     When  money  is 

position  would  furnish  a  reasonable  ex-  borrowed,  and  no  time  of  payment  is 

planation  of  the  exception  to  the  gen-  fixed  by  the  contract  of  the  loan,  the 

eral  rule   that  loan  includes  properly  debt,  as  already  stated,  is  instantly  due, 

only  those  bailments  where  no  reward  and  an  action  may  be  brought  without 

is  given  or  received  by  the  bailee.    2  demand — the   bringing  of   the    action 

Bouv.  Law  Diet.  123  (15th  ed.).  being  a  sufficient  demand  to  entitle  the 

Loan  of  Money. — The  distinction  be-  lender  to  recover, 

tween  a  loan  and  a  deposit  of  money  to  Even  if  the  debt  is  by  the  terms  of 

be  used  by  the  depositary  is  not  a  broad  the  agreement  to  be  paid  on  demand, 

one,  but  sufficiently  so  to  have  enabled  yet  no  special  demand  is  necessary,  the 

courts  and  elementary  writers  on  the  money  being  due  without  it. 

law  to  establish  rules  for  both  species  In  the  cases  of  deposit,   however,  a 

of  contract.  By  loan  of  money  is  meant  demand  was  by  the  civil  law,  and  as 

the  delivery  by  one  party,  who  is  called  now  by  our  law  absolutely  essential  to 

the  lender,  to,  and   the  receipt,  by  the  a  right  of  action,  unless  there  was  a 

other  party,  who  is  called  the  borrower,  wrongful   conversion  or  some  loss  hy 

of  a  given  sum  of  money,  upon  an  gross  negligence  on  the  part  of  the  de* 

agreement,  express  or  implied,  to  repay  positary. 
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In  case  of  a  mutuum  or  irregular  de-  to  be  used  by  the  bailee  temporarily,  or 

posit,  a  demand  was  necessary  to  per-  for    a    certain    time    without   reward. 

feet  the  liability  of  the  depositary.    It  Elton  v.  Markham,  30  Barb.   (N.  Y.) 

is  said   by  Pothier   (see  his  work  on  348. 

Contracts  by  Evans,  vol.  3,  126):  Referring  to  money  never  implies  a 
*'When  a  man  deposits  money  in  the  return  of  the  identical  coin  or  notes; 
hands  of  another  to  be  kept  for  his  use,  yet  the  idea  of  a  reward  for  the  use  is 
the  possession  of  the  custodian  ought  not  excluded.  The  delivery  by  one 
to  be  deemed  the  possession  of  the  party,  the  lender  to,  and  the  receipt  by 
owner  until  an  application  and  refusal,  another  party,  the  borrower,  of  a 
or  other  denial  of  the  right;  for  until  given  sum  of  money,  upon  an  agree- 
then  there  is  nothing  adverse,  and  I  ment,  express  or  implied,  to  repay  the 
conceive  that  upon  principle  no  action  sum  with  or  without  interest.  Ander- 
should  be  allowed  in  these  cases  with-  son's  Law  Diet.  636;  citing  Payne  v. 
out  a  previous  demand— consequently  Gardiner,  29  N.  Y.  167. 
that  no  limitations  should  be  computed  It  is  also  called  commodatum,  Kent 
further  back  than  such  demand."  defines  it  to  be  "a  bailment  of  an  arti- 

In  Story  on  Bailments  (p.  66,  §  88),  cle  to  be  used  by  the  borrower  without 

it  is  said  that  "in  the  ordinary  cases  of  paving  for  the  use."    2  Kent  Com.  573. 

deposits  of  money  with  banking  corpo-  Loan  for  use  (called  commodatutn  in 

rations    or    bankers,    the    transaction  the  civil  law)  differs  from  a  loan    for 

amounts  to  a  mere  loan  or  mutuum^  or  consumption    (called    mutuum   in    the 

irregular  deposit,  and  the  bank  is  to  re-  civil  law)  in  this,  that  the  commodatum, 

store    not    the  same    money    but    an  must    be    specifically     returned,      the 

equivalent    sum    whenever    it    is    de'  mutuum  is  to  be  returned  in  kind.     In 

mandedP  Payne  v,  Gardiner,  29  N.  Y.  the  case  of  a  commodatum  the  property 

167.  in  the  thing  remains  in  the  lender;  in  a 

It  is  a  misnomer  to  speak  of   the  mutuum  the  property  passes  to  the  bor- 

transfer  of  a  demand  by  one  creditor  to  rower.    2    Bouv.    L.    Diet.   123   (15th 

another    as  a  loan  of  money  to  the  ed.). 

debtor,  within  the  intent  of  the  usury  Loan  for  Conaumiitlon. — A  contract 
laws.  It  is  true  that  the  defendant  by  which  the  owner  of  a  personal  chat- 
originally  applied  for  a  loan  of  $10,000,  tel,  called  the  lender,  delivers  it  to  the 
but  the  application  was  declined  by  the  bailee,  called  the  borrower,  to  be  re- 
plaintiff,  who  had  not  that  amount  at  turned  in  kind.  For  example,  if  a  per- 
his  command.  He  had  only  about  son  borrows  a  bushel  of  wheat,  and  at 
$7,000,  and  this  he  was  willing  to  lend;  the  end  of  a  month  returns  to  the 
but  his  other  means  were  in  stocks  of  lender  a  bushel  of  equal  value.  This 
the  Newark  banks,  which  were  pur-  class  of  loans  is  commonly  considered 
chased  above  par,  and  were  worth  more  under  the  head  of  bailment;  but  it 
than  they  cost,  and  which  he  held  as  a  lacks  the  one  essential  element  of  bail- 
permanent  investment.  He  objected  to  ment;  that  of  a  return  of  the  property; 
selling  these,  as  in  the  depressed  condi-  it  is  more  strictly  a  barter  or  an  ex- 
tion  of  the  money  market  at  that  time  change,  the  property  passes  to  the  bor- 
they  could  not  be  converted  into  cash  rower.  Those  cases  sometimes  called 
except  at  a  depreciation  of  from  five  to  ventuum  (the  corresponding  civil  la'w 
ten  per  cent.  term),  such  as  where  corn  is  delivered 

The  defendant  assured  him  that  his  to  the  miller  to  be  ground  into  meal, 

creditors  would  take  these  stocks  at  are  either  cases  of  hiring  of  labor  and 

par,  and  induced  him  to  agree,  on  that  service,  as  where  the  miller  grinds  and 

condition,  to  purchase  their  claims  and  returns  the  identical  wheat  ground  into 

to  accept  a  mortgage  for  the  amount,  if,  flour,   retaining  a  portion  for  his  ser- 

on  examination,  he  was  satisfied  with  vices,  or  constitute  a  mere  exchange,  as 

the  proposed  security.    The  creditors  where  he  mixes  the  wheat  with  his  own, 

refused  to  accede  to  these  terms,  and  undertaking  to  furnish  an  equivalent  in 

the  agreement  therefore  never  became  corn.     It  amounts  to  a  contract  of  sale, 

operative.     If  it  had  been  carried  into  payment  being  stipulated  for  in  a  speci- 

efFect  it  would  have  been  perfectly  law-  fied   article  instead  of  money.     2  Bouv. 

ful,and  a  mortgage  for  the  amount  of  the  L.  Diet.  123  (15th  ed.). 

'debts  so  purchased  would  have  been  a  By  the  Currency  act  of  June3rd,  1864, 

valid  and  binding  obligation.     Crane  v,  national  banks  are  expressly  prohibited 

Price,  35  N.  Y.  498.  from  making  any  loan  or  discount  on 

Loan  for  Use. — A  bailment  of  goods  the  security'  of  the  shares  of  their  own 
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LOAN  CERTIFICATE— LOANED— LOBBY. 

lOAir  CBETIPICATE.— See  note  i. 

LOAITED.— See  note  2. 

LOBBY. — Is  the  part  of  a  hall  of  legislation  not  appropriated  to 
oflficial  use.  The  persons  who  occupy  such  space  on  business 
concerning  the  proposed  legislation.* 

LOBBYnra.— See  Illegal  Contracts,  vol.  9,  p.  898. 

capital  stock.    A  deposit  of  money  is  the  collaterals  deposited   by  the  bor- 

nothing  but  a  loan   of  money,  and   is  rowing  banks  with  the  loan  committee 

within  both  the  letter  and  spirit  of  the  of  the  clearing  house.    Anderson's  L. 

provision,  whether  interest  be  obtained  Diet.  636. 

or  not.     A  contract,  pledging  the  stock  2.   It  has  been  strongly  urged  on  be- 

of  a  national  bank  to  it  as  securitj'  for  half  of  the  appellees,  that  the  testator 

loans,  is    illegal.    First  Nat.  Bank  v,  declared  that  he  had  "loaned"  certain 

Lanier,   11    Wall.  <U.  S.)  369;  Co-op.,  moneys  to  his  children  and  grandchil- 

bk.  20,  172.  dren,  debts  owing  by  them  to  him  were 

LouL  of  Honey. — ^The  statute  provides  not  intended  to  be  included  in  the 
that  no  person  shall  directly  or  indi-  amounts  severally  specified.  But  the 
rectly  receive  more  than  ten  per  cent-  word  "advanced**^  was  used  in  immedi- 
interest  per  annum  "for  the  loan  of  ate  connection  with  the  schedule  in 
money."  The  first  question  that  pre-  which  the  appellant's  liability  to  ac- 
sents  itself  is,  whether  an  extension  of  count  in  the  distribution  was  declared, 
a  loan  is  a  "loan  of  money,"  within  the  Besides,  the  notes  were  given  mainly 
meaning  of  the  statute.  The  object  of  for  moneys  lent.  Thev  were  in  exist- 
the  statute  is  to  prevent  the  person  who  ence  long  before  the  will  was  executed, 
has  occasion  to  loan  money  from  taking  and  the  description  of  such  moneys  as 
advantage  of  the  occasion  of  the  per-  "loans"  or  as  ''advancements"  was  not 
son  who  has  occasion  to  borrow.  Now  absolutely  inapt.  Under  all  the  cir- 
it  is  evident  that  where  the  borrower  cumstances  surrounding  these  parties, 
needs  extension,  and  the  lender  takes  and  in  the  light  of  the  precedents  by 
advantage  of  the  necessitous  circum-  which  the  cognate  questions  have  been 
stances  of  the  borrower  to  demand  and  settled,  it  must  be  held  that  it  was  the 
receive  from  him  interest  at  a  rate  purpose  of  the  testator  to  make  the 
ereater  than  ten  per  cent.,  the  very  evil  charge  for  advances  substantially  equal 
18  perpetrated  which  the  statute  was  to  the  debts  the  appellant  owed  him. 
destined  to  prevent.  Such  being  the  The  word  "loaned"  and  the  word  "ad- 
fact,  it  seems  to  us  that  the  essential  vanced"  were  used  interchangeably, 
idea  of  a  loan  of  money  is  included  in  They  are  to  be  construed  in  view  of  the 
the  extension  of  a  loan  as  well  as  in  the  facts  that  have  either  been  admitted  or 
original  transaction.  Kendig  v.  Linn,  ascertained.  Wright's  Appeal,  89  Pa. 
47  Iowa  63.  St  70;  Wright's  Appeal,  93  Pa.  St.  87. 

Loans  on  Oredlt. — "In  my  judgment,  a  It  is  suggested,  in  the  opinion  of  the 

municipality  "loans  on  credit"  to  a  rail-  former  attorney  general,  that  the  act  of 

way  company,  within  the  meaning  of  1847    is     unconstitutional,     upon    the 

the  constitutional    provision   here  in-  ground  that  it  may  be  regarded  as*  a 

volved,  whenever  it  issues  its  bonds  to  new  loan  of  the  credit  of  the  State  to 

assist  such  company  in  building  its  road  the  company  in  violation  of  the  ninth 

or  any  part  of  it,  or  to  assist  it  in  erect-  section  of  the  7th  art.  of  the  constitution, 

ing  shops  which  are  necessary  or  useful  which  declares  that  "the  credit  of  the 

in  operating  its  road.     (Taylor  v.  Ross  State  shall  not  in  any  manner  be  given 

Co.,  23  Ohio  St.  22,  79;  Penn.  R.  Co.  v.  or  loaned  to  or  in  aid  of  any  individual 

Philadelphia,  47  Pa.  St.  194.)"  Jarrott  v.  or  association  or  corporation."    But  I 

city  of  Moberly,  5  Dill.  (U.  S.)  258.  cannot  perceive  that  the  credit  of  the 

1.  During  times  of  financial  panic  in  State  is  given  or  loaned,  when  the 
New  York  city,  and  perhaps  elsewhere.  State  has  assumed  no  debt,  and  has  in- 
what  are  known  as  "loan  certificates"  curred  no  obligation,  present  or  pros- 
are  issued  by  the  clearing  house  to  the  pective  or  contingent.  Darby  v. 
associated  banks,  to  the  amount  of  Wright,  3  Blatchf.  (U.  S.)  178. 
seventy-five  per  centum  of  the  value  of  8.  Anderson's  L.  Diet  630. 
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LOCAL. — See  note  i. 

1.  The  terms  "local"  and  "vicinity,"  cial  notice  of  its  contents  (Binkert  v, 
as  used  in  connection  with  assessment  Jansen,  94  111.  290),  the  result  would 
proceedings,  indicate  no  definite  limits,  not  follow,  for  which  counsel  of  the 
but  are  usually  understood  to  extend  to  company  contend;  for  the  constitution- 
real  property  sufficiently  near  and  so  al  prohibition  equally  applies  to  legis- 
related  to  the  improvement  as  to  be  lation  which  is  local  in  its  character, 
found  specially  benefited,  in  addition  In  other  words,  an  act  may  be  of  a 
to  the  general  benefits  accruing  to  public  nature,  and  yet,  by  its  terms  be 
other  property,  as  reported  by  the  local  in  its  operation  and  immediate  re- 
property  assessors.  State  xk  District  suits.  This  act  does  not  relate  to  the 
Court  of  Ramsey   Co.,  33  Minn.  206.  entire   line  of  the    railroad    company 

The  constitutional  provision  prohib-  within  the  State,  nor  to  all  the  muntci- 

iting  the  passage  of  any  local  or  spe-  pal  corporations  existing  under  her  au- 

cial  law  granting  any  special  or  exclu-  thorih^,   but,  among  other  things,    to 

sive   right,    privilege    or  immunity   is  specified  property  in  a  particular  city, 

not  violated  by  a  city  ordinance,  passed  It  contains  provisions  which  concerned 

as  a  sanitary  police  regulation,  grant-  the  people  within  that  municipality  far 

ing  the  exclusive  right  to  remove  the  more  than  the  people  of  any  other  lo- 

carcasses  of  dead  animals  from  streets,  cality  in  the   States.    Obviously,    the 

River  Rendering  Co.  v,  Behr,  7  Mo.  intention  of  the  framers  of  the  consti- 

App.  345.  tution  was  to  protect  local  comniuni- 

A  law  is  neither  "local"  nor  "special"  ties  against  enactments,  of  the  subjects 
within  the  meaning  of  the  constitution  whereof  they  had  no  previous  notice 
which  results  directly  or  indirectly  from  the  titles  used  by  the  promoters 
from  a  specific  constitutional  require-  of  such  legislation.  An  act  is  local 
ment.  A  law  creating  an  office  and  which  specially  concerns  the  prop- 
prescribing  the  duties  of  the  officer,  erty  and  rights  of  a  portion  of  the  peo- 
whose  services  are  to  be  rendered  in,  pie  of  the  State,  although  its  subject 
and  form  a  part  of  the  administration  may  be  of  a  public  nature,  and  al- 
of  the  laws  of  the  State,  and  affect  though  in  its  general  operation  the 
equally  all  who  come  within  their  people  of  the  entire  State  may,  in  some 
range,  is  neither  "local"  nor  "special"  sense,  have  an  interest.  It  is  none  the 
within  the  constitution.  The  source  less  a  local  act,  within  the  meaning  of 
from  which  the  expenses  of  the  offices  the  constitution,  because  some  of  its  pro- 
are  to  be  paid  is  not  a  test  by  which  visions,  if  embodied  in  a  separate  stat- 
to  determine  whether  the  act  creating  ute,  might  have  made  that  statute  ^a 
the  office  is  special  or  local.  The  general  Taw.  State  of  111.  v.  111.  Cent. 
State  ex  rel.  v.  Shields,  4  Mo.  App.  260-  R.  Co.,  33  Fed.  Rep.  764. 

The  word  "local"  as  used  in  the  con-  Burrifi,  in  his  Law  Dictionary  (vol. 

stitution     of     1870,     evidently    means  2,  p.  153-4)  defines  the  word  "local**  as 

what  it  did  in  that  of  1848;  and  we  are  follows*:  Relating  to  place;    expressive 

of   the  opinion  that   laws   relating  to  of  place;    belonging  to  or  confined  to 

any  of  these  subjects  would  have  been  a  particular  place;    distinguished  from 

local  within  the  meaning  of  the  consti-  general,  personal  or  transitory." 

tution  of  1848,  when,  by  their  terms.  Looking  at  the  Taylor  act,   we    see 

they  were  to  have  only  a  local  territo-  that  it  only  purports  to  deal  with  sala- 

rial  operation.     In  many  of  the  States,  ries  of  teachers  in  consolidated  cities 

the  constitutional  requirement  is  that  and    counties    containing    more     than 

every  law,  whether  private  or   public,  100,000  inhabitants.     Whether  we  take 

local,  or  general,  shall  contain  but  one  judicial  notice  of  the  fact  that  there  is 

subject,  which  shall  be  expressed  in  the  in  the  State  one  such  city  and  county 

title.     But  the  Illinois   constitution  of  or  not,  we  do  know  that  this  act  does 

1848  had  in  view  only  to  guard  against  not  make  provision  for  the  salaries  of 

enactments  of  a  private  or  local  charac-  the    teachers  in   any   city,    county    or 

ter,   the  subject  whereof  was   not  ex-  district  in  the  State  outside  of  consoli- 

pressed  in  the  title.     If  it  were  con-  dated  cities  and  counties  of  the  popula- 

ceded,  in  this  case,  that  the  act  of  1S69  tion  mentioned,  and  that  it  is  entirely 

must,  by  reason  of  some  of  its  provi-  confined  as  to  its  subject  and  its  opera- 

sions,  be  deemed   a  public  act,  within  tion,  if  not  to  specified  locality,  at  least 

the  rule  requiring  courts  to  take  judi-  to  specified  localities.      It  would  seem 
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to  follow,  necessarily,  that  it  is  local  as  desired  to  guard  against  by  placing  this 

contradistinguished  from  general,  and,  section  in  it,  and  thus  finding  the  mean^ 

therefore,    within    the     constitutiona!  ing  with  which  thej  charged  the  word; 

inhibition    that   the    "legislature  shall  what  evil  existed .  to  their  perception 

not    pass    any    local    or    special    law  which  in  their   judgment  needed  the 

etc.**    Earle  v,  S.  F.  Board  of  Educa-  remedy    of   so    solemn   a    prohibitions 

tion,  55  Cal.  491.  against  its  further  practice.    .    .    . 

See    the  tiieory  of  classification  of  The  design,  then,  was  that  no  indi^ 

cities,  under  such  a  constitutional  pro-  vidual  or  knot  of  individuals  should  be 

vision,  explained  in   Ayars*   Ap.,   122  especially  helped  or  harmed  by  the  bill, 

Pa.  St.  266;  approved  in  Meadville  City  unless  that  bill  was  confined  to  one  sub- 

V,  Dickson,   129  Pa.  St.  i.    See  also,  ject  and  its  title  expressed  the  subject. 

infra^post.  The    design    was    that  no  segregated 

General  Diaeuiilon  of  Local  Law. —  portion  of  the  State  or  of  its  people 
The  constitution  provides,  in  section  should  be  made  the  subject  of  legisla- 
sixteen  of  article  three,  that  "no  private  tive  action,  unless  the  bill,  effective 
or  local  bill  which  may  be  passed  by  thereof,  in  its  title  gave  notice  to  it  and 
the  legislature  shall  embrace  more  than  its  representatives  of  such  purpose, 
one  subject,  and  that  shall  be  expressed  The  design  was  that  no  enactment  of 
in  its  title/'  It  has  been  held  that  the  a  general  or  public  nature  should  pass 
placing  by  the  legislature,  in  a  private  unchallenged  under  the  guise  of  a  pri- 
or local  bill,  of  matter  of  public  or  vate  or  local  purpose;  and  that  there 
general  law,  does  not  render  the  act,  so  should  be  no  combination  in  one  bill 
far  as  the  matter  of  public,  or  eeneral  of  several  private  and  local  subjects, 
law  is  concerned,  obnoxious  to  the  sec-  Apply,  then,  in  this  light  this  section  of 
tion  of  the  constitution  above  quoted,  the  constitution  to  the  provision  of  the 
for  the  reason  that  fro  ianto  the  bill  is  law  under  consideration.  The  object 
not  private  or  local,  but  is  general  and  of  the  provision  is  to  effect  the  building 
public.  (People  v,  McCann,  16  N.  Y.  of  a  bridge  over  a  certain  creek.  .  .  . 
58-60;  Williams  v.  People,  24  N.  Y.  The  designated'  portion  of  the  State 
405.  And  see  Dwarris  on  Stat.,  vol.  2,  knew  not,  by  the  title  of  the  act,  that 
p.  472.)  the    purpose    of    the    legislature    was 

We  do  not  find,  however,  that  it  has  to  affect  it  by  on^  of  the  provisions  of 

ever  been  authoritatively  asserted,  and  that  act.     Here,  then,  the  design  of  the 

are  not  disposed  to  concede   that  the  constitution    in    this    prohibition    was 

joining  of  two  subjects  in  one  bill,  one  thwarted.     A   portion  of  the  State,  a 

a  general  or  public,  and  one  private  or  part  of  its  people,  are  affected  by  legis- 

local,  will  save  the  private  matter  of  the  lation  without  expression  in  the  title  of 

bill  from  conflicting  with  that  clause  of  the  law  that  such  intent  is  formed.    If 

the     constitution     which    prohibits    a  to  effect  the  contrary  of  this  was  the 

private  bill  from  embracing  more  than  design  of  the  constitution,  and   if  the 

one  subject.  word  local  in  its  connection  with  the 

The  authorities  above  cited  do  not  other  words  in  the  section,  was  used  to 

hold  that,  by  the  introduction   of  the  express  that  design,  then  the  word  local, 

public  or  general  matter  into  the  bill,  as  applied  to  a  bill,  to  an  act,  to  a  law, 

the  bill  loses  its  character  as  a  private  means  such  bill,  act  or  law  as  touches 

or  local  bill,  and  the  conclusion  from  but  a  portion   of  the  territory   of  the 

what  is  held  by  them  must  be  that  such  State,  a  part  of  its  people,  a  fraction  of 

a  bill   has  two  characters;  and  for  so  the  property  of  its  citizens.    In  short, 

much  of  its  contents  as  are  general  or  it  means  such  a  provision  of  the  law  as 

public  it  is  a  general  or  public  bill;  and  that  under  consideration.    2.    By   as- 

for  so  much  of  its  contents  as  are  pri-  certaining    what    meaning    has    been 

vate  or  local,  it  is  a  private  or  local  bill,  given  to  this  word  by  writers  and  courts 

(See  Dwarris  on  Stat.,  vol.  i,  p.  354.)  when  applied  to  statutes.    Perhaps  it  is 

It  was  conceded  on    the  argument  not  easy  to  give  a  general  rule  or  defini- 

that  the  subject  of  the  provision  above  tion  of  it  which  will  be  so  exact  in  its 

quoted    is  not  private.     The  enquiry  scope  and  limit  as  accurately  to  include 

then  is,  is  it  local,  within  the  fair  scope  every  proper  case,  and  to  exclude  all 

and  meaning  of  that  word  as  used  in  others.     And  this  may  be  the  reason 

the  constitution  ?    The  meaning  of  the  why  it  is  but  seldom  attempted  in  the 

word    in    the    constitution    may    be  decisions.    Elemental    writers    aid    us 

reached  in  two  ways:  (i)  by  ascertain-  somewhat.    Bouvier  (Law   Diet.,  voce 

ing  what  the  framers  of  that  instrument  local)  defines  local  fixedness  in  a  place; 
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'iocal  taxes,  or  those  which  are  collected  word  local,  when   applied  to  statutes, 
for   particular  districts.     At  the   word  embrace  all  that  is  intermediate  an  in- 
statute   he   makes   no    mention   in   his  dividual  person  and  interest  on  the  one 
division  of  statutes  of  those  which  are  hand,  and  the  aggregate  body  politic  on 
local,  but  defines  private  acts  as  those  the  other;  and  claims  that  to  give  full 
relating  to  any  particular  place,  or  to  force  and   effect  to  the  word  local,  in 
several  particular  places,  or  to  one  or  the   sense  in  which  it  is   used  in  the 
several  particular  places,  or  to  one  or  clause    of  the  constitution   there  con- 
several     particular    counties.      In    his  sidered,   it  must    apply   whenever  the 
view  local  and  private  would  seem  to  subject  of  the  enactment  falls  short  of 
be  convertible  terms.     So  Kent  (Com.,  affecting  the  unity  of  interest  in  the 
vol.   I,  415)  makes  no  division  of  stat-  whole   body  politic,  and   that  in  such 
utes,  save  into  public  and  private,  and  case   the   purpose   falls  under  the  de- 
defines   the  latter  as  such   as   concern  nomination  of  a  local  one,  and  is  in- 
the  particular  interest  or  benefit  of  cer-  eluded   within  the  circle  of  restraint, 
tain  individuals  or  particular  classes  of  which  the  framers  of  the  constitution 
men  operating  upon  a  particular  thing  have  by  the  term  local  prescribed.    It 
or  private  persons,  and  says,  also,  *'the  will    be     observed    that    in     some    of 
mpst  comprehensive,  if  not  the  precise  these  writers  the  word  local  docs  not 
definition  in  the  English  books,  is  that  occur  as  applied  to  statutes;  but  that 
public  acts   relate  to  the    kingdom  at  the  word  private  is  used  to  designate  a 
large."   Bouvier  (Institutes,  vol.3,  p.  91^)  statute  applicable  to  a  limited  district, 
defines  the  local  courts   of  the   United  as  well  as  individuals.    The  framers  of 
States  as  those  having  jurisdiction  over  the  constitution,  it  is  seen,  use  the  word 
a  limited   territory   only,  some   larger,  and,   of  course,  as   having   a  different 
some     smaller.     ][acobs    (Law    Diet.,  meaning.      We   judge    that  thev  em- 
voce  Statute)  classes  acts  as  general  or  ployed  the  word  private  as  applicable 
special,  public  or  private;  and  defines  to  persons  only,  and  the  word  local  as 
special  and  private  acts  in  nearly  the  applicable  to  territory  only;  but  both 
words  used  b}'  Kent.  He  says  that  they  as  words  signifying  a  narrowing  or  re- 
are  classed  in  three  series :    ( i )  public  stricting  purpose.      Hence,    authorita- 
f^eneral  acts;    (2)    local   and   personal  tive  definitions  of  the  word  private,  as 
acts  to  be  judicially  noticed;  (3)  local  applied  to  the  law,  throw  a  light  upon 
and  personal  acts  not  printed.     And  in  the  word  local  as  so  applied, 
the  second  series  he  classes  road  acts.  Though  this  subject  has  come  before 
and  others  of  an  extensive  nature  made  the  courts  of  this  State  repeatedly  since 
public  acts,  by   a  clause   in   them  re-  the    adoption    of    the  constitution    of 
quiring  judicial  notice  to  be  taken  of  1846,   and   this   prohibition   of  it  been 
them.     Dwarris  on  Stat.,  vol.  2,  p.  463,  considered  in  reference  to  its  effect  on 
makes  the  same  division  as  Jacobs,  and  different  acts,  the  most  of  the  cases  as- 
adds:  **Acts  relating  to  any  particular  sume  or  pronounce  the  particular  act  as 
place  or  divers  particular  towns,  or  to  local  or  not  local,  within  the  meaning 
one,  or  to  divers   particular  counties,  of  that  word  in  this  section  of  the  con- 
are  private  acts."   "A  statute,"  he  saj's,  stitution,   without    attempting    to    lay 
"which  concerns  the  public  revenue  is  a  down  any  general  rule  by  which  such 
public   act;    but  some  clauses   therein  question  may  be  determined  in  other 
may,  if  they  relate  to  private  persons  cases.     Man5'  of  the  cases,  while  con- 
only,  be  private."     And  in  vol.    i,   at  ceding  without  discussion  that  the  law 
page  354,  he  sa^s:  '*Every  bill  for  the  in  question  in  them  is  local,  preserve  its 
particular  benefit  of  a  person  or  com-  validity  by  deciding  that  but  one  sub- 
pany,  or  a  locality  in  which  the  whole  ject  is  embraced  in  it,  and  that  such  one 
community  is  not  interested  is,  in  a  par-  subject  is  sufficiently  expressed  in  the 
liamentary     sense,     a     private     bill."  title,  or  pronounce  it  void,  in  whole  or 
Smith's    Com.  on    Constitutional  and  in  part,  as  in  conflict  with  the  clause  in 
Statutory  Construction,  p.  419,  speak-  the  constitution.     Such  are  Mosher  v. 
ing    of   the    provision   of   the  consti-  Hilton,  15  Barb.  (N.  Y.)  657;  De  Camp 
tution  of  this  State  (art.  3,  ^  97),  that  v.  Eveland,  19  Barb.  (N.  V.)  81;  Fish- 
the    assent     of     two    thirds    of     the  kill  v.  F.  &  B.  Plk.  R.  Co..  22  Barb.  (N. 
members  elected  to  each  branch  of  the  Y.)   634;    Brewster    v.   City   of   Syr., 
legislature   shall  be  requisite  to  every  19  N.  Y.  116;  Peoples.  Lawrence.  36 
bill   appropriating    the    public    money  Barb.   (N.  Y.)    177;  Cutwater   r.  The 
or  property  for  local   or  private   pur-  Mayor,  18  How.  Pr.  Rep.  572,  and  many 
poses,"  goes   so    far  as  to  make    the  others.     They    aid,  however,    by   the 
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comparison  which  may    he  Instituted  counties  is  as  much  a  particular  lo- 

between  the  subjects  of  the  acts  con-  cality  as  that  within  the  lines  of  one 

sidered  in  them,  and  any  other  act  gub-  county.    The  former  is  just  as  much 

jected  to  the  tests  of  the  constitutional  marked  off  from  the  rest  of  the  State 

prohibition.  by  the  provisions  of  an  act  relating  to 

There  are  other  cases  wliich  aid  it  alone,  as  is  the  latter. 
more  directly  in  being  decisions  upon  In  re  De  Vauceane,  31  How.  Pr.  (N. 
acts  closely  resembling  the  provision  Y.)  289,  while  conceding  that  a  law  ap- 
under  consideration.  Thus  The  Sun  plying  in  its  practical  operation  to  a 
Mut.  Ins.  Co.  V,  Mayor,  4  Selden  (N.  limited  district  is  local,  maintains  that, 
Y.)  241-252,  assumes  or  concedes  that  if  the  law  relates  to  a  subject  affecting 
**an  act  to  enable  the  supervisors  of  the  the  general  welfare  and  interest  of  the 
city  and  county  of  New  York  to  raise  whole  State  and  not  of  that  district 
money  by  tax"  is  local.  alone,  it  will  be  general.  But  the  pro- 
Sharp  V.  The  Mayor,  31  Barb.  (N.  vision  of  the  law  under  consideration 
Y.)  562.  and  Pullman  v.  The  Mayor  in  this  case  not  only  in  its  practical  op- 
etc,  54  Barb.  (N.  Y.)  169,  do  the  same,  eration  applies  to  a  limited  district  of 
There  are  still  other  cases  which  do,  the  State,  but  the  subject  of  it,  to  wit, 
to  greater  or  less  extent,  propose  a  rule  the  raising  of  money  by  the  taxation  of 
or  definition  of  what  is  or  is  not  a  local  the  property  of  that  district,  affects  the 
bill.  Thus  Williams  v.  The  People,  welfare  and  interest  of  that  district 
above  cited,   speaking  of   an  act  en-  alone. 

titled  "an  act  in  relation  to  police  and  The  People  v.  0*Brien,  38  N.  Y.  193, 

courts    in    the    city   of   New    York,"  makes  a  distinction  between  local  and 

which,   among  other    provisions,  pro-  general  acts,  holding  that  the  former 

vided  that  a  larceny  from  the  person  are  confined  to  the  person^s  property 

of  another,  of  property  less  in   value  of  a  specific    locality,  while  the   latter 

than  twenty-five  dollars,  might  be  pun-  embraces  either  the  persons  or  property 

ished  as  for  grand  larceny.    "It  has,  no  of  the  people  of  the  State  generally,  or  of 

doubt,  features  which  savdi's  of  locality,  some  class  of  persons  or  species  of  prop- 

for  it  punishes  a  well  known  common  erty,  not  limiting  the  operation  to  any 

law    offence    more    severely    if    com-  particular  locality  less  than  the  whole, 

mitted    under    peculiar   circumstances  The  People  ex   rel.  v,  Allen  Comptrol- 

within    the  limits  of  the  city  than   if  ler,  decided  in  the  court  of  appeals,  3 

committed     elsewhere.      But    it     pre-  Hand  (N.  Y.)  278,  the  meaning  of  the 

scribes  the  rule  of  conduct  for  all  per-  word  local,  as  it  is  used  in  §  9,  art.  ;j, 

sons,  whether  resident  of  the  city  or  of  of  the  State  constitution  above  quoted, 

any  other  part  of  the  State,  and  its  in-  being  under  consideration,  says:    "An 

creased  penalties  are  intended  to  pro-  appropriation  of  money  by  the  legisla- 

tect  residents  of  other  localities  equally  ture  must  generally  be  regarded  as  for 

with   the  inhabitants  of  the  city,  etc.,  a  local  purpose,  where  the  money  is  to 

etc.      I   cannot    think    that   a   statute  be  expended   in   a  particular  locality, 

having    such    consequences   is    to    be  and  the  people  of  that  locality  are  to  be 

classed  with  special  provisions  making  directly  and  mainly  benefited,  notwith- 

appropriations    for    particular     roads,  standing  the  public  are  incidentally  and 

public  buildings  and  the  like  situate  in  remotely  benefited  also.     .    .    .    Clark 

particular  local  divisions."  v.  The  City  of  Janesville,  lo  Wis.   136, 

The  People  v.  McConville,  3^  N.  Y.  179,  holds  that  the  word  general,  when 

449-451,  adopts  that  in  Burrilfs  Law  applied  to  a  law,  is  sometimes  used  as 

Diet,  and  defines  the  word  local  as  "re-  contradistinguished  from  local,  and  that 

lating  to  place,  belonging  or  confined  then  it  would  mean  operating  over  the 

to    a    particular    place,    distinguished  whole  territory  of  the  State,  instead  of 

from  general,  personal  or  transitory,"  in  a  particular  locality.     It  must,  then, 

and  pronounces  local  the  act  then  un-  be  keld^  from  the  autnorities  also,  that 

der  consideration  for  that  "it  has  no  an  act  is  local,  within  the  meaning  of 

force     beyond    a    particular    city    or  the  constitution,  which   in   its  subject 

county,  and  is  therefore  confined  to  a  relates  but  to  a  portion  of  the  people 

particular  locality."     It  cannot  be  said  of  the  State  or  their  property;  and  may 

that  an   act  having  force  only  in  one  not,  either  in  its  subject,  operation,  or 

county  is  local,  but  that  an  act  having  immediate  and  necessary  results,  affect 

force  in  two  counties  is  general.    For  the  people  of  the  State  or  their  prop- 

the    territory     circumscribed    by    the  erty   in  general."    The  People  r.  Su- 

boundary     hnes     of     two     adjoining  pervisorsofChautauqua,43N.Y.  13-21. 
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Mo  Definite  Rule  Can  be  Laid  IHnm. —  part  of  its  people,  a  fraction  of  the 

A  local  act  Is  one  operating  only  within  property  of  its  citizens."    Witliin  this 

a  limited  territory  or  specified  locality,  definition  this  is  clearly  a  local  act    It 

It  could  not  be  said,  with  propriety,  is  confined  to  Kings    county  and  to 

that  a  territory  comprising  nearly  the  foreclosure  sales  made  there.  Property  or 

whole  State  was  merely  a  place  or  lo-  sales  made  elsewhere  are  not  affected, 

cality.    An  act  operating  upon  persons  An  act  may  be  public  and  yet  be  local, 

or  property  in  a  single  cit^  or  county,  although  the  words  'private'  and  *loca],* 

or  in  two  or  three  counties  would  be  as  applied  to  laws,  are  often  and  per- 

local.    But  how  far  must  its  operation  haps  generally  used  synonymous.    In 

be  extended  before  it  ceases  to  be  local?  43  N.  Y .,  sufra^  the  opinion  intimates 

To  determine  this,  no  definite  rule  can  that    private    relates  to  persons,  and 

be  laid  down,  but  each  case  must  be  local  to  territory.    It  is  not  material  to 

determined  upon  its  own  circumstances,  enquire  into  the  precise  distinction,  as 

In  The  People  v,  Allen,  42  N.  Y.  378,  the  constitution  has  wisely  used  both 

itwassaid  that  the  fact  that  an  improve-  words.    Kerrigan  v.  Force,  68  N.  Y. 

ment  was  to  be  made  and  money  ex-  383.    See  Gaskin  v.  Meek,  42  N.  Y. 


pended  in  a  very  limited  locality  must  180;  People  v,  O'Brien,  38  N.  Y.  19J; 

obviously  determine  its  local  character.  People  v.  Hills,  35  N.  Y.  449;  People 

In  Burrill's  Law  Diet,  the  word  local  ex  rei,  Bradley  v.  Stevens  (Dec.  1869); 

is  defined  as  "relating  to  place,  belong-  Huber  v.  People,  49  N.  Y.  135. 
ing  or  confined  to  a  particular  place."        Constitntional  Law. — The  act  referred 

In  The  People  v.  O'Brien,  38  N.  Y.  to  is  not  subject  to  the  condemnation 

193,  Judge  Grovbr  defined  a  local  act  expressed  in  §  16,  art.  3,  for  the  reason 

as  one  "confined  in  its  operation  to  the  that  it  is  neither  a  private   nor  local 

property  and  persons  of  a  specified  lo-  bill,  nor  does  it  embrace  more  than  one 

cality."    It  is  said  in  some  of  the  cases  subject.    The  three  acts  of  1884,  1885 

that  a  local  act  is  contradistinguished  and  1886  all  relate  to  the  same  subject, 

from  a  general  act,  and  that  a  general  viz:  that  of  placing  all  electrical  wires 

act  is  one  affecting  the  whole  people  of  and  conductOTS,  in  cities  exceeding  five 

a  State,  or  operating  in  the  whole  ter-  hundred    thousand    population,  under 

ritonr  of  the  State.    People  v.  O'Brien,  the  surface  of  streets,  etc.,  subject  to 

38  N.  Y.  193;  People  V,  Supervisors,  43  the  control  of  the  local  authorities;  and 

N.  Y.  10.  no  provision  Is  incorporated  in  either 

This  illustration  of  the  meaning  of  a  of  these  acts  which  is  not  strictly  inci- 
local  act  was  sufficiently  accurate  for  dental  to  the  general  object  intended 
the  cases  in  hand  when  it  was  made,  to  be  accomplished.  They  relate  sim- 
but  is  not  precisely  accurate.  An  act  ply  to  the  mode  and  manner  in  which 
within  the  meaning  and  purpose  of  the  the  provisions  of  the  several  acts  in  re- 
constitution  may  not  be  absolutely  gen-  lation  to  the  location  and  removal  of 
eral  to  the  whole  State  and  yet  not  be  electrical  wires  and  conductors  shall  be 
local.  In  1869  an  act  was  passed  "to  applied  and  enforced,  and  constitute 
extend  the  power  of  supervisors  except  but  one  subject  of  legislation.  Neither 
in  the  counties  of  New  York  and  is  the  act  a  local  or  private  one,  within 
Kings.'*  It  has  never  been  supposed  the  meaning  of  the  section  referred  to. 
that  this  was  a  local  act  because  the  Such  was  the  decision  of  this  court  in 
two  counties  were  excepted  from  its  the  matter  of  N.  Y.  Elevated  R.  Co., 
operation.  But  in  1872  an  act  was  70  N.  Y.  327,  and  in  the  Matter  of 
passed  amending  the  act  of  1869,  by  Church,  92  N.  Y.  t.  This  act  is  gen- 
adding  thereto  an  additional  section  re-  eral  in  its  terms,  applying  to  all  cities 
lating  entirely  toQueens  county.  These  in  the  State  of  a  certain  class,  and  to 
acts  came  under  consideration  in  The  every  corporation  carrying  on  a  busi- 
People  V,  Brinkerhoff,  68  N.  Y.  259,  ness  requiring  the  use  of  electrical 
and  it  was  in  reference  to  the  latter  act  wires  or  conductors  in  such  cities, 
that  Judge  Folger  said:  "It  may  be  That  the  number  of  cities  is  limited  or 
conceded  that  it  is  a  local  act."  People  restricted  does  not  make  the  bill  a  pri- 
V.  Newburg,  86  N.  Y.  7.  vate  or  local  one,  within  the  constitu- 

Local  Bill. — ^The  court  (Folger,  T.,  tional    meaning  and    intent    of  these 

43  N.  Y.  10)  defined  the  meaning  of  a  words,  was  expressly  decided  in  the 

local  bill  as  follows:  "The  word  *local,'  cases  referred  to.     (See  infra)  People 

as  applied  to  a  bill,  act  or  law,  means  v.  Squire,  107  N.  Y.  593. 
such  bill,  act  or  law,  as  touches  but  a        A  law  is  not  necessarily  a  local  law 

portion  of  the  territory  of  the  State  or  because  "the  practical  effect  and  opera- 
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tion  of  the  law  is  and  must  be  in  every  act  within  the  meaning  of  the  const! tu- 

instance    local,  special    and   private.  tion.'* 

It  is  sufficient  that  the  law  offers  like  In  re  N.  Y.  Elevated   R.  Co.,  75  N. 

privileges  to  all  who  may  comply  with  Y.  346. 

Its  terms  or  come  within  its  provisions.  In  In  re  of  Church,  92  N.  Y.  4,  it 
In  sustaining  the  constitutionality  of  a  was  truly  said,  with  respect  to  local  and 
statute  r^arding  elevated  railways  the  general  laws:  **It  is  not  easy  to  define 
court  of  appeal  of  New  York  has  said :  with  accuracy  the  difference  between 
"The  mere  fact  that  some  are  not  able  the  two  forms  of  legislation,  and  the 
to  avail  themselves  of  the  opportunities  difficulty  is  better  solved  by  adding  ex- 
offered  does  not  impugn  the  general  amples  of  definitions.  A  law  relating 
character  of  the  act.  When  a  railroad,  to  particular  persons  or  things  as  a  class 
under  the  general  law,  is  constructed  is  said  to  be  general;  while  one  relating 
from  one  point  to  another,  the  topogra-  to  particular  persons  or  things  of  a 
phy  of  the  country  through  which  it  class  is  local  and  private."  Referring 
runs  may  be  such  as  to  forbid  the  con-  to  a  statute  applicable  to  counties  hav- 
struction  of  another  railroad.  But  one  ing  within  their  boundaries  a  city  of 
elevated  railway  can  be  constructed  more  than  one  hundred  thousand  in- 
through  the  same  street;  and  hence,  habitants  the  court  said,  "The  act  of 
upon  any  route  in  a  city,  but  one  com-  1881  relates  to  a  class,  and  applies  to  it 
pany  for  the  construction  of  a  railway  as  such,  and  not  to  the  selected  ele- 
is  practicable;  and  while  the  legislature  ments  of  which  it  is  composed.  The 
could  not  by  private  act  incorporate  class  consists  of  every  county  in  the 
such  company,  the  problem  for  it  to  State  having  within  its  boundaries  a 
solve  bv  the  general  act  was,  how  such  city  of  one  hundred  thousand  inhabit- 
railroa(fs  could  be  constructed  under  a  ants,  and  territory  bej'ond  the  city 
general  act  authorized  by  the  constitu-  limits  mapped  into  streets  and  avenues, 
tion.  It  would  not  be  feasible  to  per-  Whether  many  or  few,  the  law  oper- 
mit  the  formation  of  several  corpora-  ates  upon  them  all  alike,  and  reaches 
tions  to  operate  railways  in  the  same  them,  not  by  a  separate  selection  of 
streets,  nor  would  it  be  wise  to  lease  a  one  or  more,  but  through  the  general 
railway  to  be  constructed  by  the  cor-  class  of  which  they  are  general  ele- 
poration  which    by   accident  was  first  ments. 

m  time.  Nor  would  the  same  plan  for  The  force  of  the  general  law  of  1881 
the  construction  and  operation  of  rail-  is  not  localized  in  Kings  county,  and 
ways  in  all  places  be  practicable,  confined  to  its  territory.  By  its  terms 
Hence  it  becomes  the  duty  of  the  legis-  it  applies  equally  to  every  other  county 
lature,  by  a  law  having  a  general  oper-  which  may  prove  to  be  within  the  con- 
ation, to  provide  machinery  which  stituted  class.  It  is  said  there  is  but 
should  determine  the  necessity  of  a  one  such  county;  and  so  also  is  it  said 
railway,  and  the  streets  and  places  where  there  was  but  one  elevated  railway, 
it  should  be  constructed,  the  company  or  Neither  fact  at  all  narrowed  the  terms 
organization  ofindividuals  which  should  of  the  law.  Those  terms  in  each  case 
construct  it,  and  the  plan  upon  which  it  were  broad  enough  to  cover  every 
should  be  constructed.  While  upon  county  in  the  State,  if  it  had  the  required 
any  route  the  franchises  are  given  to  city  and  the  mapped  territory  on  the 
one  corporation,  the  formation  of  that  one  hand,  or  its  own  elevated  road  on 
corporation  is  open  to  all  persons  on  the  the  other."  These  remarks  were  made 
same  terms,  and  no  person  is  excluded  with  regard  to  a  statute  which,  though 
from  becoming  a  stockholder  therein,  in  its  terms  applicable  to  any  county 
The  methods  adopted  in  this  act  seem  within  the  State,  was  in  fact  obviously 
well  devised  to  attain  the  end  sought,  intended  to  operate  in  a  particular 
and  it  is  quite  certain  that,  without  county  only,  and  was  unquestionably 
some  such  methods,  no  elevated  or  un-  enacted  in  such  terms  as  might  obey 
derground  railways  can  be  constructed,  the  latter,  while  they  violated  and  de  • 
And  the  act  is  not  limited  in  time,  stroyed  the  spirit  of  the  constitutional 
While  it  is  true  that  one  set  of  com-  inhibition  against  local  legislation, 
missioners  can  act  upon  one  application,  Note  in  i  Am.  St.  Rep.  904. 
a  new  set  of  commissioners  can  be  ap-  Local  Taxation.  —  Plaintiff's  counsel 
pointed  whenever  any  persons  desire  to  argues  that  oUch  a  restriction  is  found 
form  a  corporation,  and  present  the  in  section  5,  article  xi,  which  reads  as 
proper  application.  I  can,  therefore,  follows,  viz:  "Any  county  or  township 
entertain  no  doubt  that  this  is  a  general  organization  shall  have  such  power  of 
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local  taxation  a8  may  be  prescribed  by  was  used  in  the  constitution  will,  per- 

law/*  haps,  be  further  apparent  when  it  is 

It  is  argued  that  in  accordance  with  considered  that  the  local  improvement 
the  maxim  ^^Inclusio  uniusy* etc.,  this  amendment  was  adopted  in  1869, espe- 
section  forbids  the  taxation  objected  to,  cially  in  view  of  the  decision  of  Stin- 
because  it  is  not  local  taxation;  conced-  son  v.  Smith,  8  Minn.  566. 
ing,  however,  that  this  section  is  appH-  A  consideration  of  the  difficulties 
cable  to  the  city  of  St.  Paul,  we  are  of  presented  hy  that  case  and  of  the  anal- 
the  opinion  that  the  taxation  in  ques-  ogous  difficulties  which  will  readily 
tion  is  local  in  the  constitutional  suggest  themselves,  will  tend  to  con- 
sense,  form  to  the  notion  that  the  amendment 

The  effect    of  this  provision  of  the  of  1869  designed  to  remedy  the  defects 

constitution  is  simply  to  authorize  the  in  the  original    constitution  bv  using 

legislature  to  delegate  to  county   and  the  term  *iocal   improvement    in  the 

township  organizations  the   power  of  sense  indicated  above, 

taxing  themselves.    The  power  of  local  From  this  constitutional  amendment 

taxation /neant,  is  the  power  of  taxing  it  follows  that  the  fact  that  the  street  to 

property  which  may  properly   be  sub-  be  improved  is  in  the  most  public  thor- 

jected  to  taxation  in  the  place  where  oughfare  in  the  city  does  not  prevent 

such  local  organizations  exist,  that  is,  the  improvement  from  being  ^local;^' 

within   the  geographical    limits  of  the  but  the  local  character  of  the  improve* 

county  or  township  as  the  case  may  ment  depends  upon  the  special  benefit 

be.  which  will  result  to  the  real  property 

It    is  urged    that  this    construction  adjoining    or     near    the     locality    In 

gives  no  effect  to  the  word  "local,"  be-  which  the  improvement  is  to  be  made, 

cause  no  power  other  than  such  as  is  Rogers  v.  City  of  St.  Paul,  22  Minn, 

above   mentioned  could    be    conferred  507. 

upon  towns  and  counties;  but  we  think  Local    Office.  —  The    most    material 

the  criticism  is  too  refined.  question,  as  it  seems  to  me,  and  that  on 

The  constitution  was  made 'by  and  which  all  others  turn  in  this  applies- 
for  the  plain  people,  and  even  if  the  tion,  is,  whether  the  office  of  a  member 
counsel  be  right  in  supposing  that,  in  of  the  county  board  of  supervisors, 
the  sens^  we  ascribe  to  it,  the  word  elected  for  a  district,  is  a  local  office  in 
"local"  is  superfluous,  it  at  any  rate  the  sense  that  the  incumbent  must  re- 
serves to  make  express,  and  put  beyond  side  in  the  district  and  continue  to  re- 
doubt, that  which  misht  otherwise,  in  side  there  until  the  end  of  his  term,  or 
the  popular  mind,  well  be  of  doubtful  forfeit  his  office. 

implication.    Davidson  v.  The  County  This  is  a  question  on  which  we  may 

Com.  of  Ramsey  Co.,  18  Minn.  494.  reasonably  expect  considerable  difier- 

Local   IxnproTemantB. —  By    common  ence  of  opinion,  and  on  which,  too,  un- 

usage,  especially   as  evidenced   by  the  fortunately,  no  light  can  be  thrown  by 

practice  of  courts  and  text  writers,  the  the  examination  of  authorities.    So  far 

term  "local  improvements"  is  employed  as  the  question  depends  on  the  statute, 

as  signifying  improvements  made  in  a  that  may  almost  be  said  to  be  silent.  It 

particular  locality,  by  which  the    real  contains    no  express  provision,  but  is 

property   adjoining  or  near  such  local-  claimed  by  the  respondents  to  requires 

i^  is  specially  benefited.     Cooley  on  residence  in  the  district  by  implication. 

Taxation,   109,  no,  177,  419,  423,  447  On  the  other  hand,  the  attorney  gcn- 

and  459;  Dillon  on  Mun.  Corp.,  ^^  400,  eral  insists  that  it  is  not  a  local  office 

401,  580,  596,  597,  and  many  cases  cited  in  the  sense  above  stated.  I  am  inclined 

by  these  authors;    Dorgan  v.  City  of  to  agree  with  him.     The  implication 

Boston,  12  Allen  223.  that  a  supervisor  must  reside  in  the  dis- 

An  examination   of  these  authorities  trict,  derived  from  the  words  '*to  be 

will  also  show  that  the  term  "local  im-  elected  in  and  for  each  of  the  assessor 

provements,"  or  terms  synonymous,  are  districts,"  seems  to  be  too  far  fetched, 

more  commonly  applied'  to  the  grading.  It  is  by  no  means  a  necessary  inference 

curbing  and  paving  of  streets  than  to  from    these    words,    that    tiie    person 

any  other  class  of  improvements.    Our  elected  should  be  a  resident  of  the  dis- 

constitution  is  presumed  to  have  em-  trict.    The  act  of  electing  must  be  per 

ployed  the  term  "local  improvements"  formed  in  the  district  by  the  qualified 

in   the  sense  thus  attributed  to  it  by  voters,  and  the  person  so  elected  is  the 

common  usage.    That  this  was  in  fact  supervisor  for  the  district;  but  does  this 

the  sense  in  which  the  term  in  question  imply  that  he  must  reside  within  it? 
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Of  necessity  I  think  not.    Suppose  the  tion  of  Lake  Champlain.     So  far  as  we 

legislature    had   seen  fit   to   prescribe  can  discover,  it  would  add  nothing  to 

specifically  the  qualifications  of  county  the  tonnage  or  commerce  of  the  lake, 

supervisors,  and    among  other    things  Its  sole  purpose  seems  to  have  been  to 

had  declared  in  terms   that  they  should  save  the  expense  of  land  carrying  to 

be  residents  of  the  county,  and    then  the  people  living  at  or  near  Wellsbor- 

had  provided  the  same  means  for  elect-  ough  falls  for  the  brief  distance  of  not 

ing  them  as  are  now  provided,  would  more  than  three  miles.    The  appropri- 

the  occurrence  of  these  words,  just  as  ation  might  thus  be  claimed  to  be  for  a 

they  now  occur,  have  implied  any  in-  local  purpose,    even  within  the    very 

tendon  on  the  part  of  the  legislature  to  strict  and  narrow  definition  used  by  the 

require  a  residence  in  the  district   as  counsel  for  the  relators  upon  the  argu- 

well  as  in  the  county?    I  think  not,  and  ment  in  this  court,  which  was  in  these 

if  not  then,  then  not  now;  because  it  is  words:  whenever  the  direct  benefit  is  to 

one  of  the  qualifications  of  every  offi-  be  purely    and   exclusively   local,   the 

cer,  prescribed  by  general  statute,  that  purpose  is  local,  and  the  fact  that  the 

he  must  be  an  inhabitant  of  the  district,  general  public  mzy  incidentally  be  bene- 

county  or  town,  etc.,  within  which  the  fited  did  not  make  the  purpose  a  gen- 

duties  of  his  office  are  required  to  be  eral  one.  People  v.  Allen,  42  N.  Y.382. 

discharged.     With  this  general  qualifi-  Local   Prejudice. — See    Change   of 

cation  as  to  residence,  which  existed  at  Venue,  vol.  3,  p.  90.    In  an  action  by  a 

the  time  the  act  was  passed,  and  ap-  foreign   corporation    for    the  price  of 

plied  at  once  to  officers  elected  under  lumber  sold,  defendant  counter  claimed 

It,  it  appears  to    me  that  we  are  not  for  services  rendered,  and  for  damages 

authorized  to  infer  from  the  words  in  for  breach  of  contract.    In  support  of 

question  an  intention  to   impose   still  a  petition  for  removal  to  the  federal 

another  qualification  of  the  same  kind,  court  plaintiff  filed  an  affidavit  signed 

namely,  residence  in  the  district.    State  by    several  citizens  of   the  county  in 

ex  rel,  Att}'.  Gen.  v.  The  Supervisors  which    defendant    resided,    stating   in 

of  Milwaukee  Co.,  21  Wis.  451.  eeneral  terms  that  from  prejudice  and 

Local  PvrpoM. — The  mandamus    in  local  influence  the  plaintifi*  could   not 
this  case  is  confessedly  founded  upon  a  *  obtain  a  fair  trial  in  that  county,  or  In 

supposed  statute  of  this  State,  ch.  776  the  judicial  district.    The  facts  stated  in 

of  the  laws  of  1868,  and  has  no  legal  the  affidavit  were  that  defendant  had  a 

support  if  the  supposed  statute  was  never  l^rge  and  influential  business  connec- 

the  law  of  the  State.    The  first  section  tion  in  the  county  and  district,  and  that 

appears   to  provide  that  the  commis-  the  counties  had  had  more  or  less  liti- 

sioners  of   highways    of   the  town   of  gation   in    their     corporate     capacity, 

Marlborough   are  authorized    and   di-  which  had  excited  a  prejudice  against 

rected  to  lay  out  the  highway  (describ-  nonresident    corporations.      This  affi- 

ing  it),  and*  vests  in  the  town  for  road  davit  was  controverted  by  one  signed 

purposes  the  right,  title  and  interest  of  b)*  numerous  citizens  of  the  vicinity, 

the  State  in  so  much  of  the  lands  as  Aeld^  that  the  petition  would  be  denied, 

may  be  necessary  for  the  purposes  of  Carson  &  Rand  Lumber  Co.  v,  Holtz- 

said  highway.    This  section  purports  to  claw,  39  Fed.  Rep.  885. 

dispose  of  a  part  of  the  public  property  An  affidavit,  made  by  an  agent,  for 

for  a  local  purpose,  and  therefore  with-  removal  on  account  of  prejudice,  under 

in    the    provisions    of  ^    9,   art.   i,  of  the  act  of  congress  of  1807,  is  insuffi- 

the  constitution.    That  section  ordains  cient,  which  alleges  that  "I  have  reason 

that  *'the  assent  of  two-thirds  of  the  to  believe  "  in  the  existence  of  prejudice, 

members  elected  to  each  branch  of  the  and  does  not  cause  the  prejudice  to  '*be 

legislature  shall   be  requisite  to  every  made  to  appear  to  the  court."     Hakes 

bill  appropriating  the  public  moneys  or  v.  Burns,  40  Fed.  Rep.  33. 

property  for  local  or  private  purposes."  Three  days'  notice  is  not  a  reasonable 

That  the  section  in  question  appropri-  time  to  allow  defendant  an  opportunity 

ates  public   property  is  obvious  on  its  to  contest  the  allegation  of  local  preju- 

face,  that  the  purpose  to  which  it  is  ap-  dice   before  an  order    of    removal    is 

priated  is  local,  in  the  sense  of  the  con-  made.    Carson  &  Rand  Lumber  Co.  v, 

stitution,  has  been  adjudged,  in  princi-  Holtzclaw,  39  Fed.  Rep.  578. 

pie  at  least,  in   People  v.  Allen,  42  N.  Under  act  March  3rd,  1807,  providing 

V.  378;  People  V.  Purdy,  54  N.  Y.  278.  that  on  application  for  removal  on  the 

The  improvement    was*  in    no    way  ground  of  prejudice  or  local  influence, 

necessary  or  important  for  the  navlga-  the  existence  of  such  prejudice  or  local 
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influence  must  '*be  made  to  appear  to  the  part  of  defendants  or  either  of  them 

said  circuit  court,"  the  affidavit  for  re-  while  the  original   complainants  were 

moval  must  set  forth  facts  and  circum-  the  only  parties  plaintiff,  the  joinder  of 

stances  sufficient  to  satisfy  the  court  of  S.  as  co -complainant  in  a  representa- 

the  existence  of  the  prejudice  and  local  tive  suit  so  brought,  in  no  way  changed 

influence;  and  an  affidavit  stating  merely  the  character,  object,  or  purpose  of  the 

affiant's  belief  or  opinion  that  prejudice  suit,  and  did  not  confer  on  the  R.  &  D, 

or  local  influence  exists  is  not  sufficient.  Co.  the  right  to  remove  the  suit    Thou- 

Amy  f .  Manning,  38  Fed.  Rep.  868.  ron  v.  East    Tennessee  V.  &  G.  Ry. 

An  application  ior  removal  from  a  Co  ,  38  Fed.  Rep.  673. 
State  court  on  the  ground  of  local  influ-  The  right  to  a  removal  of  a  cause 
ence  and  prejudice  must  be  made,  and  under  the  local  prejudice  clause  of  the 
the  question  of  fact  tried,  in  the  federal  act  of  August  13th,  x888,  §  2,  is  not  de- 
court.  Kaitel  v.  Wylie,  38  Fed.  Rep.  pendent  on  the  amount  involved,  there 
865.  being  no  provision  in  relation  thereto 

A  petition  for  the  removal  of  a  cause  in  such  clause.     McDermott  v,  Chicago 

under  the  local  prejudice  clause,  which  &  N.  W.  Ry  Co.,  38  Fed.  Rep.  529. 

alleges  that  petitioner    cannot    obtain  Under  the  act  of  March  3rd,  1S87. 

justice  in  the  trial  court,  nor  any  other  providing  for  a  removal  when  it  shall 

in  the  State  to  which  the  case  could  be  be  made  to  appear  to  the  circuit  court 

removed,  is  insufficient  in  not  alleging  that  from  prejudice  or  local  influence 

prejudice  against  the  party  seeking  re-  defendant  will   not  be   able  to  obtain 

moval,  or  influence  exerted  by  the  ad-  justice  in  the  State  court,  the  question 

verse  party,  and  the  affidavit  accom-  whether  there  is  prejudice,  etc.,  is  open 

panying  it  should  state  the  facts  sup-  to  enquiry,  and  may  be  determined  from 

porting  such  averments.     Goldworthy  the  evidence  produced  by  both  parties 

V.   Chicago,   M.  &  St.  P.  Ry.  Co.,  38  on   motion   to   remand.      Dennlson  r. 

Fed.  Rep.  769.  Brown,  38  Fed.  Rep.  535. 

Complainants,  some  of  whom  were  An  affidavit   that  defendant  has  no 

citizens  of  Pennsylvania,    and  the   re-  acquaintance   in   the  county  in  which 

mainder  aliens,  on    behalf    of    them-  the  trial  in  the  State  court  will  be  had; 

selves  and  all  other  stockholders  of  the  that  plaintifi"  is  well  known  there  as  a 

£.  Co.,  filed  a  bill  in  a  Tennessee  court  lawyer  and  politician,  having  lived  and 

against  the  E.  Co.,  a  corporation  of  Ten-  practiced  law  at  the  county  seat  many 

nessee,  the  R.  &  D.  Co.,  and  the  R.  $  years,  and  having  been  a  candidate  for 

W.  Co.,  both  corporations  of  Virginia,  the  office  of  attorney  general  of  the 

and  the  directors  of  the  three  corpora-  State — does  not  make   a  case  for  re- 

tions,  citizens  of  New  York,  Virginia  moval.     Dennison   v.  Brown,  38  Fed. 

and  Tennessee,  for  an  injunction.    The  Rep.  535. 

injunction  was  granted,  and,  after  serv-  Under  act  of  congress,  March  3rd, 
ice  thereof,  S,  a  citizen  of  Tennessee,  1887,  providing  for  the  removal  of  con- 
without  the  knowledge  or  consent  ot  troversies  between  citizens  of  diiferent 
complainant's  solicitors,  obtained  an  States  on  the  application  of  a  defendant 
order  making  him  a  co-complainant,  and  when  it  shall  be  ''made  to  appear** 
The  R.  &  D.  Co.,  having  filed  its  ans-  that  a  fair  trial  cannot  be  had  in  the 
wer,  removed  the  suit  to  the  circuit  State  court  wherein  the  action  is  pend- 
court  on  the  ground  that  it  was  a  suit  ing,  or  in  any  other  to  which  it  may  be 
pending  between  I,  a  citizen  of  Ten-  removed  under  the  State  law,  it  is  not 
nessee,  and  petitioner,  a  citizen  of  Vir-  sufficient  that  defendant  swears  posi- 
ginia;  that  the  amount  of  $2,000  was  tively  that  such  prejudice,  etc.,  exists  so 
involved;  and  that  by  reason  of  local  as  to  render  a  fair  trial  in  any  State 
influence  or  prejudice  petitioner  could  court  impossible,  without  showing  the 
not  obtain  justice  in  the  State  court,  facts  on  which  the  averment  is  ^ised, 
Held^  that  the  cause  was  improperly  as  the  act  mentioned  is  a  substitute  for 
removed.  Under  the  act  of  1867,  as  the  act  of  1867,  which  only  required  the 
re-enacted  in  Rev.  Stat.,  ^  639,  subd.  3,  belief  of  the  applicant  in  such  preju- 
removal  on  the  ground  of  prejudice  or  dice  to  be  shown.  Amy  v.  Manning. 
local  influence  can  only  be  had  when  38  Fed.  Rep.  536. 
all  the  parties  on  one  side  are  citizens  Act  of  congress  March  3rd,  1887, 
of  diflerent  States  from  those  on  the  providing  that  where  there  is  a  contro- 
other.  Thouron  v.  East  Tennessee  V.  versy  in  a  State  court  between  a  citiien 
&  G.  Ry.  Co.,  38  Fed.  Rep.  673.  of  the  State  wherein  the  suit  is  brought 

As  there  was  no  right  of  removal  on  and  a  citizen  of  another  State,  any  de- 
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LOCALITY— LOCAL  IMPROVEMENTS. 

lOCAUTY.— See  note  i. 

LOCAL  IMPS0VEMEVT8.— See  IMPROVEMENTS,  vol.  io,p.  270; 

Municipal  Corporations. 

fendant,  a  citizen  of  such  other  State,  only  mean,  freight  which  is  taken  on  at 

may  remove  the  same  to  the  United  one  terminus  and  discharged    at    the 

States  circuit  court  for  prejudice  or  lo-  other.     Thus  construed,  uey  furnish 

cal  influence  in  such  State  court,  or  in  an  equitable  standard  by  which  to  grad- 

any  other  State  court  to  which  it  may  uate  the  charge  for  transporting  local 

be  removed  under  the  laws  of  said  State,  freight;  for  it,  like  the  oUier,  involves 

— repeals,    by     implication,    act     1867  the  labor  of  receiving,   loading,  trans- 

(Rev.  Stat.  U.  S.,  ^  639),  which  provides  porting,  discharging  and  delivering.    It 

for  such   removal  at    the  instance  of  results  that  all  the  testimony  of  rates 

either    party.      Following   Sloane    v,  on  what  may  be  called  through  freight, 

A  nderson,  117  U.  S.  275, 6  Supr.  Ct.  730.  that  is,  freight  brought  from  or  carried 

Local  Dliease. — A  tubercular    affec-  to  a  point  beyond  the  termini  of  appel- 

tion    of  the    lungs,  or  tubercles  upon  lant's  road,  was  improperly   received, 

the  lungs,  or  tubercles  on  the  brain,  or  Mobile  &  Montgomery  R.  R.  v.  Stei- 

consumption,  either  of  them  constitute  ner  et  al.,  61  Ala.  597. 

a    local   disease,  as  a  matter  of  law,  1.  Where  a  statute  provided  **that  no 

within  the  meaning  of  the  word  **locar*  common  carrier,  subject  to  the  provi- 

when  used  by  a  life  insurance  company  sions  of  the  act,  shall,  directly  or  indi- 

to  an  applicant  for  insurance,  hy  asking  rectly,    by    any    special    rate,    rebate, 

if  he    has  a  local  disease.      Scoles  v,  drawback  or  other  devise,  charge,  de- 

Universal  Life  Ins.  Co.,  42  Cal.  523.  mand,  collect    or    receive    from     any 

Local   FrelglLt. — See    Freight,  vol.  person    or   persons    a   greater     com- 

8,  p.  900.    The  clause    "not    exceed-  pensation    for    any    service  rendered, 

ing    fifty    per   cent,    more    than    the  or    to    be    rendered,    in     the    trans - 

rate  charge  for  the  same  transportation  portation    of  passengers   or    property 

of  freight  over  the  whole  line  of  its  than  it  charges,  demands,  collects  or 

road,"  found  in  the  act  of  1873,  ^*^*  receives  from  any  other  person  or  per- 

not  mean  the  pro  rata  allowance  which  sons  for  doing  for  him.  or  them  a  like 

may  fall  to  this  road  under  the  distri-  and  contemporaneous    service    in  the 

bution  of  the  products  of  transportation  transportation  of  a  like  kind  of  traffic, 

of  through  freight  proper;  those  freights  under     substantially    similar    circum- 

which  in  their  transit  pass  over  more  stances  and  conditions;  and  the  third 

than  one  railroad,  and  merely  traverse  section  declared  it  to  be  unlawful  for  any 

this  road,  as  a  stage  in  a  more  extended  such  common  carrier  to  give  any  pref- 

shipment.     We  know  that  much  of  the  erence  or  advantage  to  any  particular 

freight  falling  within    this  description  person,  company,  firm,  corporation,  or 

travels  the  entire  length  or  greater  part  locality,  or  (on)  any  particular  descrip- 

of  its  journey  without  change  of  cars,  tion  of  traffic  in  any  respect  whatever, 

and  in  this  way  much  labor  and  expense  or  subject  any  particular  person,  com- 

are  avoided  in  the  matter  of  loading  and  pany ,  firm,  corporation,  or  "/aca/t'/y,"  or 

unloading     cars.      We  know,  too,  that  any  particular  description  of  tramc  to 

it  is  the   policy  of   railroad  corpora-  any   prejudice  or  disadvantage  in  any 

tions   to  so  connect  their  lines  as  to  ef-  respect    whatever,   and    also  declared 

feet  a  long,  continuous,  connected  line  that  a  railway  connecting  with  other 

of  transportation;  and  that  under  such  lines  should  not  discriminate  in  their 

arrangement,  the  saving  of  labor,  and  rates  and  charges  between  connecting 

increase    of    business    resulting    from  lines: — 

such  connection,  enable  each  road  to  Here  it  was  said:  "The  court  has  no 

accept,  as  its  share  of  the  sum  realized  authority  to  limit  the  board  in  any  re- 

from  this  branch  of  its  business,  a  sum  spect  in'that  regard.     Such  board  is  to 

which  would  fall  much  below  fair  re-  determine,  in  the  first  instance  at  least, 

muneration     for     receiving,    loading,  what  are  reasonable  and  just  charges, 

transporting,  unloading  and  delivering  what    unreasonable    and    unjust,    and 

the  same  quantity  and  description  of  when  any  person,  firm,  corporation   or 

freight,  whose  departure  and  destination  locality     is      unjustly      discriminated 

were  each  within  the  limit  of  one  road,  against.    There  can  be  no  restriction  of 

Hence   we  hold  that  the  words  "over  the  word  Mocality.*     It  may  refer  to  a 

the  whole  line  of  the  road"  mean,  and  village,  city,  county,  or  portion  of  the 
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LOCAL  OPTIOH— (See  INTOXICATING  Liquors,  vol.  ii,  p.  614). 

I.  Definition,  990.  h.  Matters  of  Local  Conceruy 

II.  Constitutionality,  090.  993. 

I.  Delegation       of      Legislative  2.   Local  and  Special  Laws^  f^ 
Power,  o^.                                    III.   Blectionn,  994. 

a.  iMto  Complete  tuhen  Enacted^  i .    What  Constitutes  a  ^^  Majority" 
Depending  Only  on  a   Con-  994. 

tingency^  <^2.  2.  Declaration  of  Jfesult,  ^^. 

1.  Definition. — The  use  of  the  words  "local  option  law"  is  gener- 
ally restricted  to  its  popular  application  to  local  option  liquor 
laws,  but  it  seems  that  a  local  option  law  may  be  more  correctly 
defined  as  any  legislative  act  applicable  to  the  State  generally,  or 
to  some  political  division  thereof  which  leaves  the  question  of  its 
adoption  or  practical  enforcement  to  be  decided  by  a  vote  of  the 
electors  of  the  State  or  political  division  to  which  it  applies. 

2.  Constitutionality. — The  question  of  the  constitutionality  of 
local  option  laws  is  one  on. which  there  is  great  difference  of 
opinion.  Objection  to  the  validity  of  such  laws  is  made  on  the 
ground  that  they  are  a  delegation  of  legislative  power,  that  they 
are  special  laws,  and,  in  the  case  of  municipal  aid  bonds,  that 
they  violate  constitutional  provisions  relating  to  taxation. 

I.  Delegation  of  Legislative  Power, — The  objection  that  local 
option  laws  are  invalid  because  they  delegate  legislative  power 
rests  upon  the  claim  that  such  statutes  actually  become  laws  only 
upon  a  popular  vote  in  their  favor;  that  what  the  legislature  does 
is  to  submit  a  plan  or  project  to  the  people  who  in  fact  give  it 
force  or  declare  that  it  shall  not  become  law.* 

State,  the  meaning  in  each  case  to  unless  they  received  such  majoritj.  It 
be  determined  by  the  territory  which  results,  therefore,  unavoidably,  from 
the  board  shall  find  to  be  unjustly  dis-  the  terms  of  the  act  itself,  that  it  was 
criminated  against.  State  v.  Fremont,  the  popular  vote  which  made  the  law. 
E.  &  M.  v.  R.  Co.  (Neb.),  35  N.  W.  The  legislature  prepared  the  plan  or 
Rep.  125.  project,  and  submitted  it  to  the  people 
1.  A  leading  case  on  this  branch  of  to  be  passed  or  rejected.  The  legisla- 
the  subject  is  Barto  v.  Himrod,  8  N.  Y.  ture  had  no  power  to  make  such  sub* 
483.  RuGGLBS,  C.  J.,  said:  "The  act  mission,  nor  had  the  people  the  power 
of  1849  ^^^^  "^^'  ^^  ^^  i2^c^y  purport  to  to  bind  each  other  by  acting  upon  it 
be  a  law,  as  it  came  from  the  hands  of  the  They  voluntarily  surrendered  that 
legislature,  for  any  other  purpose  than  power  when  they  adopted  the  constitu- 
to  submit  to  the  people  the  question  tion.  The  government  of  this  State  is 
whether  its  provisions  in  relation  to  democratic,  but  it  is  a  representative 
free  schools  'should  Or  should  not  be-  democracy;  and  in  passing  general  laws 
come  a  law'  (section  10);  and  by  sec-  the  people  act  only  through  their  rep- 
tion  14  the  act  was  to  become  law  only  resenlatives  in  the  legislature.  .  ■ 
in  case  it  should  have  a  majority  of  the  The  event  on  which  the  act  was  made 
votes  of  the  people  in  its  favor.  With-  to  take  effect  was  nothing  else  than  the 
out  contradicting  the  express  terms  of  vote  of  the  people  on  the  identical 
the  tenth  and  fourteenth  sections,  it  question  which  the  constitution  makes 
cannot  be  said  that  the  propositions  it  the  duty  of  the  legislature  itself  to  de* 
contained  in  it  in  relation  to  free  cide.  The  legislature  has  no  power  to 
schools  were  enacted  as  law  by  the  leg-  make  a  statute  dependent  on  such  & 
islature.  They  were  not  law,  or  to  be-  contingency,  because  it  -vC-ouId  be  con- 
come  law,  until  they  had  received  a  fiding  to  others  that  legislative  discre- 
majority  of  the  votes  of  the  people  at  tion  which  they  are  bound  to  exercise 
the  general  election  in  their  favor,  nor  themselves,    and   which    they   cannot 
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On  the  other  hand,  it  has  been  held  that  such  enactments  by 
the  legislature  are  not  a  delegation  of  its  legislative  power,  but 

that  it  is  simply  the  delegation  of  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law  making  body  makes 
or  intends  to  make  its  own  action  depend.* 

delegate  or  commit  to  any  other  man  or  the  district  and  to  the  people  of  the 
men  to  be  exercised.  They  have  no  district  ?  If  the  power  to  determine 
more  authority  to  refer  such  a  question  the  expediency  or  necessity  of  granting 
to  the  whole  pieople  than  to  an  individ-  licences  to  sell  liquors  in  a  municipal 
ual.  The  people  are  sovereign,  but  division  can  be  committed  to  a  com- 
their  sovereignty  must  be  exercised  in  mission,  a  council,  or  a  court,  which 
the  mode  which  they  have  pointed  out  no  one  can  dispute,  why  cannot  the 
in  the  constitution."  people  themselves  be  authorized  to  de- 
See  also  Ex  parte  Wall,  48  Cal.  279;  termine  the  same  thing  ?  If  a  deter- 
6.  c,  17  Am.  Rep.  435;  Rice  v,  Foster,  mining  power  cannot  be  delegated, 
4  Harr.  (Del.)  479;  Maize  v.  then  there  can  be  no  power  delegated 
State,  4  Ind.  342;  State  v.  Wier,  to  city  councils,  commissioners,  and  the 
33  Iowa  134;  s.  c,  II  Am.  Rep.  like,  to  pass  ordinances,  by-laws  and 
115;  State  V,  Beneke,  9  Iowa  resolutions  in  the  nature  of  laws,  bind- 
203;  Santo  V,  State,  2  Iowa  165;  s.  c,  ing  and  affecting  both  the  persons  and 
63  Am.  Dec.  487;  State  v.  Geebrick,  5  property  of  the  citizens.  Ifadetermin- 
lowa  491;  Weir  v.  Cram,  37  Iowa  649;  ing  power  cannot  be  conferred  by  law, 
People  V.  Bennett,  29  Mich.  451;  s.  c,  there  can  be  no  law  that  is  not  absolute, 
18  Am.  Rep.  119;  State  t;.  Dist.  Ct.  of  unconditional  and  peremptory;  and 
Hennepin  Co.,  33  Minn.  235;  Lammert  nothing  which  is  unknown,  uncertain 
V.  Lidwell,  62  Mo.  188;  s.  c,  21  Am.  and  contingent  can  be  the  subject  of 
Rep.  411;  Bradley  V.  Baxter,  15  Barb,  law."  Locke's  Appeal,  72  Pa.  St.  491. 
(N.  Y.)  122;  People  v.  Stout,  23  See  also  Boyd  v,  Bn-ant,  35  Ark.  69; 
Barb.  (N.  Y.)  349;  Thorne  v,  s.  c,  37  Am.  Rep.  6;  Upham  v.  Super- 
Cramer,  ic  Barb.  (N.  Y.)  112;  Parker  visors  of  Sutter  Co.,  8  Cal.  379;  People 
V.  Com.,  6  Pa.  St.  507.  [This  case  is  v.  Reynolds,  10  111.  i;  People  v.  Hoff- 
overruled  in  Locke's  Appeal,  72  Pa.  St.  man,  116  III.  587;  s.  c,  11  Am.  &  Eng. 
491,  but  it  has  been  extensively  cited  Corp.  Cas.  40;  Meshmeier  v.  State,  11 
and  relied  upon  in  other  States,  and  is  Ind.  482;  Groesch  v.  State,  42  Ind.  547; 
for  that  reason  cited  here.]  State  v.  Talbot  v.  Dent,  9  B,  Mon.  (Ky.)  526; 
Copeland,  3  R.  I.  33.  Slack  v»  Maysville  etc.  R.  Co.,  rj  B. 
1.  Cooley  on  Const.  Lim.  (5th  ed.),  Mon.  (Ky.)  i ;  Com.  v,  Weller,  14  Bush 
p.  146.  (Ky.)  218;  Hammond  v.  Haines,  25 
''The  legislature  cannot  delegate  its  Md.  541;  State  v.  Scott,  17  Mo.  521; 
power  to  make  a  law;  but  it  can  City  etc.  St.  Louis  v.  Alexander,  23 
make  a  law  to  delegate  a  power  to  de-  Mo.  483;  s.  c,  21  Am.  Ren.  411;  Kay- 
termine  some  fact  or  state  of  things  ser  v.  Bremen,  16  Mo.  08;  State  v, 
upon  which  the  law  makes,  or  intends  Weatherby,  45  Mo.  17;  Paterson  v.  So- 
to make,  its  own  action  depend.  To  ciety  etc.,  4  Zab.  (N.J.)  385;  State  v, 
deny  this  would  be  to  stop  the  wheels  Gloucester  Co.,  50  N.  J.  L.  585;  s.  c, 
of  government.  There  are  many  23  Am.  &  Eng.  Corp.  Cas.  161 ;  State 
thines  upon  which  wise  and  useful  leg-  v.  Board  of  Chosen  Freeholders  etc. 
islation  must  depend,  which  cannot  be  (N.  J.)»  18  Atl.  Rep.  117;  State  v. 
known  to  the  law-nfaking  power,  and  Hoagland  (N.  J.)»  16  Atl.  Rep.  166; 
must,  therefore,  be  a  subject  of  enquiry  Bank  of  Rome  t'.  Village  of  Rome,  18 
and  determination  outside  of  the  halls  N.  Y.  38;  Gould  v.  Town  of  Sterling, 
of  legislation.  Hence  the  necessity  of  23  N.  Y.  439;  Starin  v.  Town  of 
the  municipal  divisions  of  the  State  Geneva,  23  N.  Y.  439;  Bank  of  Che- 
into  counties,  townships,  cities,  wards,  nango  v.  Brown,  26  N.  Y.  467;  Moers 
boroughs,  and  districts,  to  which  is  v.  Reading,  21  Pa.  St.  188;  Bancroft  v. 
committed  the  power  of  determining  Dumas,  21  Vt.  456;  Savage's  Case,  84 
many  matters  necessary,  or  merely  use-  Va.  619;  Weil  xk  Calhoun  (U.  S.),  25 
ful  to  the  local  welfare.    Can  anyone  Fed.  Rep.  865. 

distinguish  between  committing  the  de-  Location    of   County  Bnildlngf . — An 

termining  power  to  the  authorities  of  act  of  assembly,  directing  the  county 
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a.  Law  Complete  when  Enacted — Depending  Only  on  a  Cofiiin- 
^ency. — Many   local   option   laws    have  been   sustained  on  the 

ground  that  as  they  came  from  the  legislature  they  were  com- 
plete statutes  whose  operation  and  effect  depended  upon  a  con- 
dition,  a  vote  of  the  people.     Such  a  condition  the  courts  hold  is 

not  distinguishable  in  principle  from  many  other  contingencies 
whose  propriety  have  never  been  questioned.* 

commissioners  to  determine  the  exact  geniously  urged  that  this  language 
site  for,  and  to  erect  the  public  build-  shows  that  the  authority  for  the  issuance 
ings  in,  the  new  county  town,  if  a  ma-  of  the  bonds  comes  from  this  election, 
jority  of  the  voters  of  the  county  shall  and  not  from  the  law,  and  that,  there- 
vote  in  favor  of  the  change,  was  held  fore,  the  voters  are  really  the  law 
constitutional,  and  in  the  opinion,  makers.  This  argument  is  tnorespe- 
Coulter,  J.,  said:  "A  strone  illustra-  clous  than  sound.  If  effect  were  given 
tion  of  the  faculty  of  the  legislative  to  it,  it  would  prove  that  no  condition 
power  in  this  respect  may  be  found  in  dependent  upon  the  act  or  will  of  a 
the  act  of  congress  of  the  9th  of  July,  third  person  could  be  made  in  a  law, 
1S46,  submitting  the  question  of  the  since  the  person  so  acting  would  be  in 
retrocession  of  the  county  of  Alexan-  effect  the  law  maker.  But  we  have  seen 
dria,  in  the  District  of  Columbia,  to  the  that  the  provisions  of  the  taw  were 
State  of  Virginia,  to  a  vote  of  the  complete  by  the  act  of  the  legislature; 
qualified  electors  of  that  county.  Vir-  that  by  those  provisions  the  condition 
ginia  had  previously  enacted  a  law  sig-  to  the  operation  and  effect  of  the  law 
nifying  her  willingness  to  take  back  the  was  made,  and  that  the  legislature  had 
county,  whenever  the  same  should  be  as  much  power  to  annex  the  condition 
receded  by  the  congress  of  the  United  as  the  substantive  provision  to  which 
States.  Congress  enacted  the  law  of  the  condition  attaches;  that  there  is  no 
the  9th  of  July,  1846,  submitting  the  difference  in  principle  between  affixing 
question  to  the  qualified  electors  and  a  condition  of  popular  approval  of  the 
providing  the  machinery  for  the  etec  •  acts  authorized  and  any  other  condition; 
tion,  and  enacting  that,  if  a  majority  of  and  no  difference  between  ascertaining 
the  electors  shall  be  against  accepting  that  approval  by  popular  vote  at  an 
the  provisions  of  the  act,  it  shall  be  election  held  under  the  usual  forms  and 
void  and  of  no  effect;  but  if  a  majority  an  expression  by  writing  or  otherwise, 
of  votes  shall  be  in  favor  of  accepting.  Indeed,  it  seems  strange  that  it  ever 
then  it  shall  be  in  full  force.  And  in  should  be  doubted  that  the  legislature, 
that  event,  it  shall  be  the  duty  of  the  not  trammeled  in  this  respect  bj  con- 
President  to  inform  the  Governor  of  stitutional  rules,  should  have  the  ac* 
Virginia  of  the  result  of  the  election,  knowledged  power  to  direct  the  issuance 
and  that  the  law  is  consequently  in  of  these  bonds  absolutely,  and  should 
force.  Many  of  the  most  profound  con-  be  denied  the  power  to  direct  their  issu- 
stitutional  lawyers  in  the  Union  were  in  ance  in  the  event  that  those  who  are 
congress  at  that  time,  and  the  State  of  alone  interested  approved  of  their  act; 
Virginia  never  hesitated  to  accept  the  that  this  general  power  did  not  include 
retrocession,  because  the  congress  of  the  right  to  qualify  it  by  the  expressed 
the  United  States  delegated  to  the  peo-  assent  of  those  affected  by  its  exercise/' 
pie  the  decision  of  tho  question.  Com.  Hobart  t>.  Supervisors  Butte  Co.,  17 
V.  Painter,  10  Pa.  St.  214.  Cal.  24;  Robinson  v.  Bidwell,  23  Cal. 

"The  tnia    distinction,  therefore,  is  379;    People    v.  -Coon,  25   Cal.  635; 

between    the    delegation   of   power  to  Blanding  v.  Burr,  13  Cal.  343;   Upham 

make  the  law,  which   necessarily  in-  v.  Supervisors  of    Sutter  Co.,  8  Cal. 

volves  a  discretion  as  to  what  it  shall  378;  State    v.   Wilcox,  42  Conn.  364; 

be,  and  conferring  an  authority  or  dis-  Territory  v.  O'Connor,  5  Dakota  397; 

cretion  as  to  its  execution,  to  be  exer-  Erlinger  v.  Boneau,  51   111.  94;  People 

cised  under  and  in  pursuance  of  the  v.   Salomon,   51    111.  37,  53;    rcople  f. 

law.    The  first  cannot  be  done;  to  the  Reynolds,  10  111.  i;  Dalby  v.  Wolf,  14 

latter  no  valid  objection  can  be  made."  Iowa  228;  Police  Jury  v.  McDonogh,  8 

Cincinnati  etc.  R.  Co.  v.  Commrs.  Clin-  La.  An.  341 ;  New  Orleans  r.  Graihle, 

ton  Co.,  I  Ohio  St.  77.  9   La.   An.   562;    New   Orleans  r.  St. 

1.  Issna  of  County  Bonds.— "It  is  in-  Romes,  9  La*.  An.   574;  Wales  v.  Bel- 
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b.  Matters  of  Local  Concern. — Where  matters  of  purely  local 

concern  have  been  referred  to  a  popular  vote  of  the  locality 
affected  thereby,  it  has  been  held  that  such  statutes  were  not  ob- 
jectionable as  delegations  of  legislative  power,  but  were  rather 
to  be  sustained  as  a  part  of  the  American  system  of  local  self 
government.* 

cher,  3  Pick.  (Mass.)  508;   Alcorn   v.  lages,  counties  and  towns  depends  upon 

Hamer,  38  Miss.  65a,  752;  Williams  v*  that   distinction.     Tlie    practice     lias 

Cammack,    37    Miss.     309;    State    v.  existed  from  the  foundation  of  the  State, 

Wilcox,  45  Mo.  458;  City  etc.  St.  Louis  and  has  always  been  considered  a  promi- 

V,  Alexander,  33    Mo.  483;    State  v.  nent  feature  in  the  American  system 

Pond,  93  Mo.  606;  s.  c,  10  Am.  &  Eng.  of  government.    It  is  recognized  in  the 

Corp.  Cas.  568;  Township  Organiza-  constitution  itself,  in  the  section  which 

tion  Law,  55  Mo.  395;  State  v.  Field,  prescribes  to  the  legislature  the  duty  to 

17  Mo.  529;  Manly  v.  Raleigh,  4  Jones  provide  for  the  organization  of  cities  and 

Eq.  (N.  Car.)  370;  Caldwell  v.  Justices  incorporated  villages,  etc.,    restricting 

of  Burke,  4  Jones  Eq.  (N.  Car.)  333;  their  power  of  taxation  and  borrowing. 

Cain  V.  Commrs.,  86  N.  Car.  8;  State  It  contains  an  irresistible  implication 

V,  Morris  Common  Pleas,  36  N.  J.  L.  that  the  authority  to  lay  local  taxes  and 

72;  8.  c,  13  Am.  Rep.  422;  Coming  v,  to  borrow  money  for  local  objects  may 

Greene,  23  Barb.  (N.  Y.)  33;  Clarke  t;.  be  constitutionally  committed  to  local 

Rochester,  24  Barb.  (N.  Y.)  447;  Trus-  boards  or  councils  within  the  cities  and 

tees  of   Paris  Township  t\  Cherry,  8  villages.    And  if  such  power  may  be 

Ohio  St.  564;  Louisville  etc.  R.  Co.  v.  conferred  to  be  exercised  according  to 

Davidson    Co.,  i    Sneed   (Tenn.)  637,  the  judgment  of  such  boards  or  councils, 

676;    Bancroft  v,  Dumas,  21   Vt.  456;  and  without  the  condition  that  the  elec- 

State  V.   Parker,  36  Vt.  357;  State  v,  tors  shall  concur  in  the  measure,  it  is 

O'Neill,  34  Wis.  149;  Slinger  v,  Henne-  plain  that  it  may  be  granted  upon  that 

man,  38   Wis.  504;     Smith  v,  Janes-  condition  or  with  any  other  reasonable 

ville,  26  Wis.  291.  safeguards  which   may  be  prescribed. 

Popular  Vote  a«  aOontingiiioy. — ^"'Itis  I  do  not  say  that  it  can  be  submitted  to 
not  denied  that  a  valid  statute  may  be  the  electors  of  a  city  or  village  to  de- 
passed  to  take  effect  upon  the  happen-  termine  what  powers  its  local  legislature 
ing  of  some  future  event  certain  or  un-  shall  possess,  but  only  that  these  bodies 
certain.  But  such  a  statute  when  it  may  be  made  the  depositories  of  such 
comes  from  the  hands  of  the  legislature  powers  of  local  government  as  the 
must  be  law  in  frcesenti  to  take  effect  legislature  may  see  fit  to  prescribe,  and 
in  futuro.  If  the  observations  already  the  exercise  of  which  is  not  repugnant 
made  are  correct,  the  act  of  1849  was  to  any  of  the  general  arrangements  of 
not  a  statute.  But  if  by  the  terms  of  the  constitution."  Clarke  v.  Rochester, 
the  act  it  had  been  declared  to  be  law  28  N.  Y.  605;  People  v.  Nally,  49  Cal. 
from  time  of  its  passage,  to  take  effect  478;  Lafayette  etc.  R.  Co.  v.  Geiger,  34 
in  case  it  should  receive  a  majoritv  of  Ind.  185;  Hammond  v.  Haines,  25  Md. 
votes  in  its  favor,  it  would,  nevertheless.  541;  State  v.  Noyes,  30  N.  H.  279: 
have  been  invalid,  because  the  result  of  Bank  of  Rome  v.  Village  of  Rome,  18 
the  popular  vote  upon  the  expediency  N.  Y.  38;  Gloversville  t>.  Howell,  70  N. 
of  the  law  is  not  such  a  future  event  as  Y.  287;  Smith  v,  McCarthy,  56  Pa.  St. 
the  statute  can  be  made  to  take  effect  359;  Com.  v.  Judges  etc.,  8  Pa.  St.  391; 
upon,  according  to  the  meaning  and  Bull  v.  Read,  13  Gratt.  (Va.)  78;  State 
intent  of  the  constitution."  Barto  v,  v.  O'Neill,  24  Wis.  149.  See  also 
Himrod,  8  N.  Y.  483.  Opinion  of  Fuller.  C.  J.,  in  Stouten- 

1.   "But  while  general  statutes  must  burgh  T^  Hennick,  129  U.  S.  141. 

be  enacted  by  the  legislature  it  is  plain  Qaaitlon  Submitted  to  Wliola^State  or 

the  power  to  make  local  regulations.  Only  a  Part. — Emott,  J.,  in  speaking  of 

having  the  force  of  law  in  limited  lo-  Bartov.  Himrod,  said:  "It  is  a  material 

calities,  may   be  committed  to    other  distinction,  however,  between  the  cases, 

bodies  representing  the  people  in  their  that  the  people  of  a  particular  munici- 

local  divisions  or  to  the  people  of  those  pality  or  local  body  are  not  the  constit- 

districts  themselves.    Our  whole  sys-  uents  of  the  legislature.    They  are  not 

tern  of  local  government  in  cities,  vil-  the  people  of  the  State  of  New  York, 

13  C.  of  L.— 63  W3 
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2.  Local  and  Special  Laws. — Statutes  permitting  the  inhabit- 
ants of  a  particular  locality  to  subject  themselves  to  its  provi- 
sions by  a  majority  vote  are  not  violations  of  the  constitutional 
prohibition  against  local  and  special  statutes.^ 

3.  nectioiu — I.  What  Constitutes  a  Majority — (See  Elections, 
vol.  6y  p.  445). — In  cases  where  the  question  was  made  to  de- 
pend upon  a  "  majority  *'  vote,  it  has  been  variously  held  to 
mean: 

A  majority  of  those  voting  on  the  question.* 
A  majority  of  those  participating  in  the  election,  whether  vot- 
ing  on  the  particular  question  or  not.^ 

who  irrevocably  committed  their  power  vote  but  the  ballot  box.  If,  in  fact, 
of  legislation  to  the  legislature,  by  a  there  be  some  or  many  who  do  not  at- 
delegation  which  does  not  permit  that  tend  and  exercise  the  privilege  of  vot- 
legislature  to  remand  any  legislative  ing,  it  must  be  presumed  that  thej 
question  to  their  constituency.  A  city  concur  with  the  majority  who  do  at- 
or  a  town  or  a  village  is  a  separate  rec-  tend,  if  indeed  they  can  be  known  at  all 
ognized  local  body,  which  without  ex-  to  have  an  existence.  Certainly  it 
ercising  legislative  power,  may  signify,  would  be  competent  for  the  legislature 
if  permitted,  its  assent  or  dissent  to  any  to  prescribe  a  different  rule.  But  when 
grant  or  withdrawal  of  powers  or  privi-  they  simply  refer  a  question  to  the  de- 
leges.  The  vote  of  the  whole  people  of  cision  of  a  majority  of  the  Voters  of  a 
the  State  upon  a  question  of  the  ex-  county'  it  cannot  be  understood  that 
pediency  of  a  general  statute  may  be  they  mean  anything  more  than  those 
essentially  an  act  of  legislation.  The  who  see  fit  to  exercise  the  privilege." 
vote  of  a  local  constituency  is  an  assent  I^uisville  etc.  R.  Co.  v,  Davidson  Co., 
or  dissent  to  an  act  of  grant  or  depriva-  i  Sneed  (Tenn.)  637,  692.  See  also 
tion  done  by  the  legislature,  but  affect-  People  v.  Wariield,  20  111.  160;  Talbot  r. 
ing  themselves."  Bank  of  Chenango  v.  Dent,  9  B.  Mon.  (Ky.)  526, 539;  State  r. 
Brown,  26  N.  Y.467.  Compare  Gould  Mayor  of  St.  Joseph,  37  Mo.  270;  State 
V,  Town  of  Sterling,  23  N.  Y.  ^39.  v.    Binder,    38    Mo.    450;    Reiger   u. 

1.  People  V.  Hoffman,  116  111.  587;  s.  Commrs.  of  Beaufort,  70  N.  Car.  319; 
c,  II  Am.  &  Eng.  Corp.  Cas.  40;  State  Norment  v.  Charlotte,  85  N.  Car.  3S7. 
V.  Pond,  93  Mo.  606;  s.  c,  18  Am.  &  Compare  McDowell  v,  Mass.  &  South. 
Eng.  Corp.  Cas.  568;  Ex  parte  Swann,  Con.  Co.,  96  N.  Car.  514;  Gillespie  f. 
96  Mo.  44;  State  v,  Wilcox,  45  Mo.  458;  Palmer,  20  Wis.  544;  County  of  Cass  r. 
State  V,  Gloucester  Co.,  50  N.  J.  L.  Johnston,  95  U.  S.  360  (overruling 
585;  s.  c,  23  Am.  &  Eng.  Corp.  Cas.  Harshman  v.  Bates  Co.,  92  U.  S.  569); 
161 ;  State  v.  Court  of  Common  Pleas,  St.  Joseph  Township  v.  Rogers,  16 
36  N.  J.   L.    72;  State    v.  Hoagland,  Wall.  (U.  S.)  644. 

(N.   J.),    16  Atl.   Rep.   166.      Contra^  8.  "If  the  return  of  the  various  poll 

Robinson  v.  Perry,  17  Kan.  248.  books  of  the  county  showed  a  larger 

2.  "How  can  we  know  how  many  le-  number  of  votes  cast  for  circuit  judge, 
gal  voters  there  are  in  a  county  at  any  or  other  officer,  than  were  cast  for  and 

fiven  time.^  We  cannot  judicially  against  removal  of  the  county  seat, 
now  it.  If  it  were  proved  that  the  then  that  should  be  taken  as  the  nuro* 
vote  was  much  larger  in  the  last  pre-  ber  of  voters  of  the  countv,  and  it 
ceding  political  election,  or  by  the  last  should  appear  that  a  majority  of  the 
census,  by  the  official  returns,  or  the  voters  at  that  election  had  cast  their  votes 
examination  of  the  witnesses,  it  would  in  favor  of  removal  before  the  county 
only  be  a  circumstance,  certainly  not  seat  could  be  changed.  It  is  not  the 
conclusive,  that  such  was  the  case  at  vote  cast  upon  that  single  question  that 
the  time  of  this  election.  But  we  put  is  to  govern,  where  it  occurs  at  anv 
our  decision  of  that  question  upon  a  other  election  held  at  the  same  time, 
more  fixed  and  stable  ground.  When  but  it  must  appear  that  a  majority  of 
a  question  or  an  election  is  put  to  the  all  the  votes  cast  at  that  election  were 
people,  and  is  made  to  depend  on  the  in  favor  of  removal.  When  there  is  no 
vote  of  a  majority,  there  can  be  no  other  election  held  at  that  time,  the  re- 
other  test  of  the  number  entitled   to  turns  of  the  officers,  of  votes  on  that 
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A  majority  of  all  those  entitled  to  vote  at  the  election.^ 
2.  Declaration  of  Result. — ^Where  the  statute  directs  that  cer- 
tain persons  shall  determine  and  declare  the  result  of  the  elec- 
tion, the  declaration  of  such  persons  is  conclusive  in  all  cases  ex- 
cept a  direct  proceeding  brought  to  determine  the  truth  of  such 
declaration.* 

LOCATE. — To  ascertain  the  place  where  a  thing  belongs,  as  to 
locate  a  call  in  a  survey.^ 

question,    will    govern/*      People    v,  this  species  of  highways  in  England 

Wiant,  48  lU.  2^.    See  also  State  v,  and  in  this  country,  and  if  anj  question 

Winkelmeir,  35  Mo.  103.  arises  in  a  particular  case,  as   to  Uie 

1.  C.  N.  (j.  R.  Co.  v.  Caldwell,  72  sense  of  either  of  them,  its  sense  must, 
N.  Car.  486;  Southerland  v,  Goldsboro,  by  the  court,  be  gathered  from  its  use, 
96  N.  Car.  49.  as  it  learns  and  knows  the  sense  of  all 

2.  McDowell    v,    Mass.    &    South,  other  terms.    N.  &  N.  Wl  R.  Co.  v. 
Con.  Co.,  96  N.  Car.  514;  Sinipson  v.  Jones  ei  al.^  2  Coldw.  (Tenn.)  595. 
Commrs.,  84    N.  Car.    158;   Cain    v.  The  ordinary  meaning  of  the  words 
Commrs.,  86  N.  Car.  8.  "to  locate"  is'  "to  ascertain  and   de- 

8.  Anderson's  Law  Diet.  636.  termine  the  place,"  and  in  this  sense 

It  clearly  appears,  from  the  evidence,  thev  might  well  be  used  in  connection 
that  the  plaintiff  took  her  deed  from  witK  the  technical  words  **to  lay  out." 
Arcenaux,  and  made  whatever  prior  If  the  statute  had  authorized  the  board 
contract  for  the  premises  she  might  to  determine  the  place  of  one  or  more 
have  done,  with  full  knowledge  of  the  public  parks,  and  to  lay  them  out,  no 
prior  rights  of  Earl  and  others.  The  difficulty  would  have  arisen  in  the  con- 
only  pretence  of  any  noncompliance  stniction  of  these  words.  This  laying 
with  the  conditions  of  the  deed,  which  out  would  have  been  the  formal,  defi- 
was  made  to  the  plaintiff,  is  that  the  nite  designation  of  the  boundaries  of 
depot  was  not  located  upon  the  twenty-  the  land  m  the  place  determined  upon, 
five  acres  within  the  six  months,  and  the  dedication  and  establishment 
because  the  depot  building  was  not  of  the  land  so  bounded  as  a  public  park, 
erected  within  that  time.  It  is  true  the  It  is  argued  that,  as  in  section  3,  the 
depot  building  was  not  erected  within  words  "to  locate"  are  used  in  the  first 
that  time,  but  the  depot  had  been  clause  of  the  section,  and  the  words  "to 
located  there,  the  ground  staked  out,  a  lay  out"  in  a  subsequent  clause  in  con- 
platform  built  and  the  premises  actu-  nection  with  "improve,  govern  and 
ally  occupied  and  used  n>r  depot  pur-  regulate  any  such  parks,"  the  words  "to 
poses,  so  far  as  might  be,  without  hav-  locate"  must  be  construed  in  the  sense 
mg  a  depot  building  erected.  The  con-  in  which  the  words  "to  lay  out"  are 
dition  was  not  that  a  depot  building  used  in  statutes  relating  to  highways, 
should  be  erected  within  six  months,  and  that  "to  lay  out,"  must  be  construed 
but  only  that  the  depot  should  be  to  mean  something  analogous  to  the 
located  there  within  that  time.  Wal-  words  "to  improve,"  etc.  But  without 
dron  V.  Marcier,  82  111.  553.  considering  how  much  weight  ought  to 

The  word  "locate*'  is  a  term  of  art,  in  be  given  to  the  particular  words  of  this 

using  which  the  legislature  can  have  section,  disconnected    from   the  other 

but    one    meaning,    as    was    said    by  provisions  of  the  statute,  such  an  argu- 

Shaw,  C.  J.,   about  this  very  road:  ment  gives  no  distinct    force    to  the 

"The  effect  of  the  location  is  to  bind  words  "to  lay  out."    Foster  v.  Park 

the  land  described  to  that  servitude."  Commrs.,  133  Mass.  337. 

Abbott    V.   N.  Y.  &   N.  E.    R.  Co.  Belooate.— The  prayer  of  the  petition 

(Mass.),  15  N.  E.  Rep.  100.  was,    that    the    county  commissioners 

The  words  "locate"  and  "location"  would  relocate  River  street.    The  Gen. 

are  terms  which  have  long  been  used  Stat.,  ch.  43,  §  12,  under  which  they 

in    the    land   laws  of  this  and  other  proceeded,     give     express     authority. 

States,  and  have  acquired,  as  used  in  "either  for  the  purpose  of  establishing 

those  laws,  a  fixed  signification.     So  the  boundary  lines    of  such   road    or 

they  have  been  used  in  regard  to  rail-  making  alterations  in   the  course  and 

roads,  from  the  first  introduction  of  width,    thereof,"  to    "locate    anew"  a 

995 


JMoitiim.                                LOCA  TED.  BtiiitlM. 
LOCATED. — See  note  i. 

road.  We  can  perceive  no  difference  tion.  The  act  of  the  general  assembly 
in  the  meaning  of  the  word  used  in  the  cited  must  be  read  in  connection  urith 
petition  from  that  used  in  the  statute,  the  section  of  the  constitution  on  the 
and  the  petition  was  therefore  sufficient  same  subject.  It  must,  therefore,  be 
to  enable  the  commissioners  to  act.  understood  the  legislature  onljr  in- 
Hyde  Park  v.  County  Commrs.,  117  tended  to  exempt  such  property  of 
Mass.  J.23.  institutions  of  learning  as  **inay  be  used 
1.  This  was  an  application  by  the  exclusively"  for  the  objects  and  pur- 
county  collector  of  Cook  county  for  poses  of  such  institutions.  The  build- 
judgment  against  lands  and  lots  for  un-  mgs  or  "institutions"  of  the  corporation 
paid  taxes  for  the  3'ear  x88o,  and  prior  are  not  located  on  the  tract  of  land  as- 
years.  Among  other  lands  against  sessed.  As  we  have  seen,  the  buildings 
which  judgment  was  sought  was  a  tract  are  situated  upon  a  much  larger  tract, 
of  land,  consisting  of  five  acres,  belong-  separated  from  it  by  a  street  of  the 
ing  to  the  Presbyterian  Theological  usual  width.  Nor  can  it  be  said  the 
Seminary  of  the  Northwest.  That  in-  tract  assessed  is  "used  exclusively"  for 
stitution  is  a  corporation  existing  under  the  benefit  of  the  seminary.  It  Is 
the  laws  of  the  State  of  Illinois,  and  fenced  all  around;  but  according  to  this 
the  object,  as  set  forth  in  the  preamble  record  does  not  appear  to  be  used  for 
to  the  act  creatine  the  corporation  is  to  any  purpose.  It  is  not  even  leased  so 
establish  an  institution  for  the  educa-  as  to  make  it  a  source  of  income  to  the 
tion  of  young  men  for  the  christian  institution.  Theological  Seminary  v. 
ministry.  Evidence  introduced  shows  The  People,  loi  111.  ^81. 
the  corporation  acquired  the  tract  of  The  plaintiffs  claim  that,  as  to  bo 
land  assessed  by  deed  dated  May  ist,  much  of  their  railway  as  has  been 
1863.  The  school  buildings  are  situ-  "located"  on  either  side  of  the  bridges, 
ated  on  another  tract  of  land  owned  by  between  Boston  and  Charlestown,  this 
the  corporation,  which  consists  of  rule  does  not  apply.  They  contend 
twenty  acres.  The  deed  for  the  tract  that,  by  the  terms  of  their  charter,  the 
assessed,  among  other  provisions,  con-  commonwealth  has  parted,  absolutely 
tains  one  that  the  buildings  of  the  sem-  and  forever,  with  all  right  and  power 
inary  should  be  erected  on  the 'large  to  interrupt  or  interfere  with  the  use  of 
tract  of  land  conveyed  to  it,  and  should  the  tracks  "located  on  those  bridges,*" 
be  maintained  for  the  purposes  of  the  even  for  the  purpose  of*  repairing,  im- 
institution  during  a  period  of  twenty-  proving  or  rebuilding  them,  or  of  widen- 
Ave  years;  and  also  a  provision  that  un-  ing  the  draws,  whatever  new  public  exi* 
less  the  corporation  observed  the  con-  gency  may  arise.  It  is  difficult  to  believe 
ditions  written  in  the  deed,  the  land  that  such  could  have  been  the  intention 
should  revert  to  the  donors.  The  two  of  the  legislature;  we  do  not  think  that 
tracts  were  obtained  by  different  deeds  the  statute  will  bear  any  such  construe- 
bearing  the  same  date  from  different  tion.     Middlesex   R.  v.   Wakefield,  103 

frantors,  and  are  now  separated  by  Mass.  263. 
ulton  avenue.  A  street,  although  the  Shall  be  Htreaft«r  Located.— The 
width  is  not  stated,  may  be  understood  case  turns  upon  the  construction  of  the 
to  be  of  the  usual  width.  Concerning  phrase  "shall  be  hereafter  located,*'  as 
the  facts  of  the  case  there  is  no  disa-  used  in  this  section  of  the  statute.  Il> 
greement  Section  3,  art.  9,  of  the  con-  as  is  insisted  by  the  respondent's  coun- 
stitution,  provides  that  property,  both  sel,  their  acts  of  staking  out  and  dig- 
real  and  personal,  used  "exclusively"  ging  a  cellar  and  collecting  material 
for  certain  charitable  purposes  enumer-  upon  the  premises,  previous  to  the  act's 
ated,  may  be  exempted  from  taxation,  taking  effect,  located  the  toll  gate  and 
Accordingly  the  general  assembly  has  gate  house  within  the  fair  intent  and 
enacted,  that  among  the  property  that  meaning  of  the  act,  then  the  lo- 
shall  be  exempt  from  taxation  is  "all  cation  preceded  the  operation  of  the 
property  of  institutions  of  learning,  act,  and  I  have  no  jurisdiction  over  the 
including  the  real  estate  on  which  the  matter. 

institutions  are  located^  not  leased  by  In  common    parlance    the  word  U- 

such    institutions,    or    otherwise    used  catBd  would  describe  the  acts  done  br 

with  a  view  to  profit "    It  is  under  this  the  respondents  previous   to  the  29U1 

clause  of  the  statute  the  objecting  cor-  of    April,    in  reference  to  the  struct- 

poration  seeks  exemption  from  taxa-  ures;    but  locate  or  located  are  words 
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LOCATIOH.— See  note  i. 

whose  meaning  depends  upon  the  con- 
nection in  which  they  are  used  and  the 
subjects  they  are  applied. 

Locate,  as  defined  by  the  great 
American  lexicographer,  is,  (i)  "to 
place,  To  set  in  a  particular  spot  or  po- 
sition;  (a)  to  select,  to  survey  and  settle 
the  bounds  of  a  particular  tract  of  land; 
(3)  to  designate  and  determine  the 
place  of,  as  a  committee  was  appointed 
to  locate  a  church  or  a  court  house." 
LoiMied  by  the  same  authority  is 
"placed,  situated,  fixed  in  a  place. 
-  The  subjects  to  which  this  word  lo- 
cated is  applied  in  the  act  are  the  toll 
gate  and  gate  house.  Were  these 
"placed,  situated,  or  fixed  in  a  place" 
before  the  aoth  of  April?  If  not,  then 
they  have  been  located  since  the  act 
took  effect. 

If  we  do  not  find  in  the  strict  mean- 
ing of  the  word  anj'thing  to  control  the 
construction,  we  must  look  into  other 
parts  of  the  law  and  ascertain  the 
sense  intended  by  the  legislature.  The 
design  ot  the  section  under  considera- 
tion was  to  prohibit  the  doing  of  an 
act  injurious  to  the  citizen,  and  to  pro- 
vide a  remedy  in  case  the  thing  forbid- 
den is  done.  The  prohibition  is  that 
the  company  shall  "not  erect  or  put  up 
any  toll  gate,  gate  house,  or  other 
building,"  within  ten  rods  of  the  front 
of  any  dwelling  house,  etc.,  without  the 
written  consent  of  the  owner,  after  the 
act  of  the  9th  of  April  took  effect. 

The  remedy  intended  to  be  given  for 
any  violation  of  the  prohibition  is  an 
order  for  the  removal  of  the  unlawful 
structures  ...  If,  as  is* contended 
by  the  respondent's  counsel,  the  word 
located^  as  used  in  the  statute,  means 
simply  a  designation,  and  fixing  upon 
the  spot  for  a  building,  or  even  the 
digging  of  a  cellar  for  one,  then  there 
would  be  nothing  upon  which  the  or- 
der could  operate,  for  neither  the  site 
nor  cellar  could  be  removed. 

The  subjects  against  which  the  order 
is  to  run,  are  the  structures,  or  erections 
upon  the  land,  and  if  these  are  located^ 
placed^  or  fined  in  flace^  after  the  act 
took  effect,  it  is  the  duty  of  the  judge 
to  remove  them.  Besides,  this  is  ob- 
viously a  remedial  statute,  and  must  be 
liberally  interpreted  for  the  prevention 
of  the  evils  at  which  it  is  aimed,  and 
for  the  redressing  of  the  wrongs  there- 
by prohibited.  The  "wrongs  as  I  have 
before  remarked,  is  "to  erect  or  put  up" 
the  structures  named  within  an  incon- 


venient  or  injurious  distance  of  other 
buildings;  and  whether  I  look  at  the 
definition  of  the  word  "located."  the 
subjects  to  which  it  is  applied  in  the 
act,  the  connection  in  which  it  stands, 
or  the  whole  scope  and  purpose  of  the 
section,  I  am  constrained  to  say  that, 
upon  reasonable  and  sound  construction, 
the  word  "located"  was  employed  by  the 
legislature  in  reference  to,  an&  synony- 
mously with,  the  antecedent "  words 
"erect  or  put  up,"  and  such  is  its  legal 
import  as  it  stands  in  the  statute,  as  the 
toll  gate  and  gate  house  in  question 
were  located^  erected  or  fut  Hp  since 
the  29th  of  April  last,  it  is  my  duty  to 

frant  an  order  of  removal.      Moule  v. 
facedon  and    Bristol  Plank  Road,  6 
How.  Pr.  (N.  Y.)  38. 

1.  As  used  in  mining  localities  see 
St.  Louis  Smelting  Co.  v,  Kemp,  104 
U.  S.  636,  bk.  26,  Co-op.  880.  Title 
Mines  and  Mining  Claims. 

ReqnlremenU  fto  a  Looation. — It 
therefore  becomes  important  to  know 
what  was  meant  by.  location  in  the  act 
of  181 5.  It  evidently  meant  a  com- 
pleted location.  When  the  land  became 
located,  the  title  oi  the  applicant  to  his 
New  Madrid  lands  at  once  reverted  to 
the  government.  The  words  of  the  act 
are:-  "In  every  case  where  such  loca- 
tion shall  be  made  according  to  the 
provisions  of  this  act,  the  title  of  the 
person  or  persons  to  the  land  injured, 
as  aforesaid,  shall  revert  to  and  become 
absolutely  vested  in  the  United  States." 
Now,  when  did  this  take  place?  Cer- 
tainly not  on  the  mere  application  of 
the  surveyor  general  to  survey  the 
tract  which  the  party  desired  to  appro- 
priate; or  when  the  surveyor  has 
planted  his  last  stake  or  heap  of  stones 
on  the  ground;  nor  when  he  had  re- 
turned home  with  his  notes  in  his 
pocket;  nor  when  he  had  made  out  his 
plat  or  survey.  What  was  that  some- 
thing more?  The  act  tells  us  that  the 
surveyor  must  return  the  survey  and 
plat,  and  the  notice  for  whom  the  sur- 
vey was  made,  to  the  office  of  the  re- 
corder of  land  titles,  to  be  by  him  filed 
and  recorded.  Then,  and  not  until 
then,  the  applicant  was  entitled  to  a 
patent.  Then  the  land  first  became 
appropriated.  It  then  first  appeared 
on  the  records  of  the  country  as  his. 

This  point  has  been  repeatedly  ad- 
judged by  this  court  and  has  become 
part  of  the  established  land  law  of  the 
country,  and  we  should  do  a  great  wrong 


LOCATOR— LOCATING— LOCO  PARENTIS. 

LOCATOS. — See  note  i. 
LOCATIFO.— See  note  2. 
LOCO  PASEHTIS.— See  note  3. 

at  this  late  date  to  shake  it.  (Bagnell  v.    or  as  signifying  the  acquisition  of  prop- 
Broderick,  13  Pet.  (U.  S.)  436;  Stod-    erty  by  any  other  species  of  contract 


dard  v.  Chambers,  2  How.  (U.  S.)  284 
Lessieur  v»  Price,  12  How.  (U.  S.)  60 
Hale  V.  Gaines,  22  How.  (U.  S.)  144 
Rester  v.  Ashley,  6  Wall.  (U.  S.)  142 


than  a  contract  to  locate  for  a  portion 
of  the  land.  According  to  well  settled 
rules  of  construction,  the  language  of  the 
statute  must  be  understood  in  this  its 


Mackey  v,  Easton,  86  U.  S.  215);  Hot  popular  construction.      Hollingsworth 

Springs   Cases,  92   U.  S.  698;  bk.  23,  v,  Barbour,  4  Pet.  (U.  S.)  466. 

Co-op.  695.  2.  Locating  is  the  act  of  selecting 

The  power  to  auth^rtxe  a  railway  ''to  and   designating  land  which  the  person 

extend  the  location  of  its  tracks*''may  making  the  location  is  authorized  by 

be  keld^  without  any  violence  of  con-  law   to  select.    City  of  Richmond  v. 

struction,  to  include  the  location  of  an  County  of   Henrico,  2  S.   E.  Rep.  30, 

additional  track,  not  connected  with  the  citing  Bouv.  Law  Diet. 

existing  tracks  except  by  the  tracks  of  8.  The  claim  for  interest  in  the  pres- 

another  railway  corporation.   This  con-  ent  case  rests  upon  the  g^und  that  the 

struction  is  in  harmony  with  the  general  plaintift*    has  placed    himself   in    loco 

spirit  and  purpose  of  the  statute.  parentis  to  the  legatee.     The  proper 

It  is  urged  against  this  construction, ,  definition  of  a  person  in  loco  parentis 
that  the  eleventh  section  limits  the  right  to  a  child  is,  a  person  who  means  to  put 
''to  extend  the  location  of  its  tracks"  to  himself  in  the  situation  of  the  lawful 
cases  where  "it  can  be  done  without  en-  father  of  the  child,  with  reference  to  the 
tering  upon  or  using  the  tracks  of  any  father's  office  and  duty  of  making  pro- 
other  street  railway  corporation."  The  visions  for  the  child.  3  Myl.  &  Cr. 
object  of  thift  limitation  is  to  prevent  359;  Poweys  v.  Mansfield,  ex  parte 
the  confusion  of  rights  and  powers  rye,  19  Ves.  154;  or,  as  defined  by  Sir 
which  might  follow  if  two  independent  Wm.  Grant,  master  of  the  rolls,  it  is 
corporations  had  locations  over  the  "a  person  assuming  the  parental  char- 
tame  ground.  It  applies  only  in  a  case  acter  and  discharging  parental  duties." 
where  the  location  cannot  be  made  Weatherby  v.  Dixon,  19  Ves.  412. 
without  entering  upon  and  using  the  The  testator  may  either  have  in  point 
track  of  another  corporation.  It  cer-  of  fact,  actually  occupied  the  relation 
tainly  cannot  apply  where,  as  in  the  of  parent,  or  when  no  such  relation  in 
case  at  bar,  the  location  is  in  another  point  of  fact  existed,  he  may,  by  the 
street.  South  Boston  R.  v.  Middle-  terms  or  circumstances  of  the  gift  itself, 
sex  R.,  121  Mass.  489.  have  manifested  an  intention  to  place 

1.  The  claim  as  locator,  in  the  terms  himself  upon  that  relation.  Evidence 
in  which  it  is  expressed,  are  peculiar  of  such  intention  may  be  found  upon 
terms  in  Kentucky.  In  early  times  the  face  of  the  will  itself,  as  by  the  ap- 
many  contracts  were  made  between  pointment  of  a  guardian,  directions  re- 
warrant  holders  and  others,  by  which  specting  the  education  and  mainte- 
those  others  agreed  to  locate  the  war-  nance  of  the  legatee,  or  by  request 
rants  for  a  portion  of  the  land  secured  that  the  father  shall  not  interfere  in 
by  location,  and  in  many  other,  cases  her  bringing  up.  Ward  on  Legacies, 
one  man   located  the  warrants  of  an-  307. 

other  without  way  special  agreement  But  from  the  very  nature  of  the  case, 
as  to  compensation,  but  with  an  ex-  evidence  of  the  actual  assumption  of 
pectation  of  receiving  as  compensation  the  parental  relation,  or  of  an  intention 
the  portion  of  land  usually  given  for  to  assume  that  relation,  will  often  be 
such  services.  The  phrase,  *claim  as  found  in  the  conduct  and  declarations 
locator,'  grew  out  of  this  state  of  things,  of  the  testator.  The  principle  is  clear, 
and  has  been  universally  understood  by  therefore,  and  the  rule  is  well  settled, 
the  people  of  the  country  to  signify  the  that  parol  evidence  of  the  acts  and  dec- 
compensation  of  a  portion  of  the  land  larations  of  the  testator  are  competent 
located  and  agreed  to  be  given  by  the  to  prove  that  the  testator  designed  to 
owner  of  the  warrant  to  the  locator  for  place  himself  in  loco  parentis  toward 
his  services.  The  term  is  believed  never  the  legatee.  Rogers  v.  Soulton,  2 
to  have  been  used  in  any  other  sense,  Keene    598;    Poweys    v,  Mansfield,  6 
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LOCOMOTIVE— LODE— LODGE— LODGED— LODGER. 

LOCOKOnVB.— See  note  i. 

LODE — (See  Apex;  Mines  and  Mining  Companies). — ^A 
lode  or  vein  is  a  body  of  mineral  or  mineral  body  of  rock,  with- 
in defined  boundaries,  in  the  general  mass  of  the  mountain.^ 

LODOB. — See  Secret  Societies. 

LODGED. — See  note  3. 

LODOEB.— See  note  4. 

Simons  528;    Pjrm  «.  Lockyer,  5  Myl.  the  trolley,  the  crane  and  trolley  could  be 

&  Cr.  29.  moved  from  one  place  to  another  along 

In  the  case  of  Poweys  v.  Mansfield,  rails,  which  in  the  present  case  were 

the    Lord   Chancellor    said :    "A  rich  only  temporary.    It  can  only  be  said  to 

unmarried  uncle  taking  under  his  pro-  be  a  locomotive  engine  in  the  sense  that 

tection  the  family  of  a  brother  who  has  it  is  an  engine,  and  by  means  of  the 

not  the  means  of  adequately  providing  trolley  to  which  it  is  affixed  it  is  capable 

for  them,  and  furnishing  through  their  of  bemg  moved  about.     Now,  the  term 

father  the  means  for  their  maintenance  "locomotive  engine"  has  a  well  known 

and  education,  may  surely  be  said  to  signification,  and  is  used  generally  for 

intend  to  put  himself,  for  the  purpose  an  engine  to  draw  a  train  of  trucks  or 

in  question,  in  loco  parentis  to  the  chil-  cars  along  a  permanent  or  temporary 

dren,  although  they  never  leave  their  set  of  rails.  There  is  also  a  well  known 

father's  roof.    An  uncle  so  taking  such  class  of  engines,  such  as  traction  en- 

a  family  under  his  care  will  have  all  the  gines,  which,  though  capable  of  being 

feeling^,  intentions    and   objects  as  to  moved  from  place  to  place,  are  never 

providing  for  the  children  which  would  spoken  of  as  locomotive  engines.    Mur- 


influence  him  if   they  were   orphans,    phy     v,    Wilson,  52   R.    Com.    Law 

"    _'_     "  (1883)  525. 

uncle  had  assumed'  that  relation,   al-        2.  The  Eureka  Case,  4  Sawy.  (U.  S.) 


And   he  accordingly  decreed  that  the     (1083)  521 


though  the  child  was  living  and  main-  311;  Stevens  v.  Williams,  i  McCrary 

Uined  by  the  father.  (U.  S.)  488;  Iron  Silver  Min.  Co.  v. 

In  the  present  case  the  legatee  was  Cheesman,  1x6  U.  S.  529;  13  Am.  & 

an  orphan;  her  parents  were  both  dead;  Eng.  Corp.  Cas.  5C2;  Bullion  etc.  Min. 

she  was  destitute  of  the  means  of  liveli-  Co.  v.  Eureka  Hill  Min.  Co.  (Utah),  3 

hood;  she  was  the  grandchild  of  the  Pac.  Rep.  51^;  14  Am.  &  Eng.  Corp. 

testator;    she  had  from  her  mother's  Cas.  152, 197.  See  Mines  and  Mining 

death,  in  earlj*  infancy,  been  a  member  Claims. 

of  the  testator's  family,  and  had  been  8.  The  deeds  reached  the  clerk*s 
brought  up  and  supported  by  him.  The  office.  They  were  received  by  him. 
will  was  made  and  the  testator  died  He  neither  recorded  them  nor  endorsed 
while  the  legatee  was  yet  of  tender  age,  them  in  any  manner.  He  says  they 
totally  incapable  of  maintaining  or  pro-  were  **pigeon  holed."  He  says  it  was 
viding  for  herself.  The  circumstances  his  custom  to  receive  and  record  all 
establish  the  actual  assumption  of  the  deeds  from  persons  whom  he  knew  to 
parental  relation,  and  create  a  moral  be  responsible,  whether  the  fees  for  re- 
obligation  on  the  part  of  the  grand-  cording  were  paid  or  not;  but  il*  he  did 
father  to  make  provision  for  the  sup-  not  know  the  party  who  deposited  the 
port  of  the  child.  Brinkerhoff  v,  Mer-  deed  for  record,  he  would  not  record  it 
selis,  24  N.  J.  L.  683.  until  the  fees  had  been  paid,  but  would 

1.  A  stationary  engine  is  not  a  **pigeon  hole"  it.  I  am  not  satisfied 
locomotive  engine,  and  does  not,  ac-  that  the  deeds  were  lodged  with  the 
cording  to  general  understanding,  use  clerk  for  record  within  the  true  mean- 
locomotive  steam.  Locomotive  steam  ing  of  the  act,  and  yet  there  are  very' 
is  such  as  is  used  in  a  locomotive  en-  gcMd  grounds  for  holding  that  they 
gine,  and  a  locomotive  engine  is  one  were  so  lodged,  and  that  the  clerk  had 
which  moves  cars  by  its  own  forward  no  right,  without  more,  to  put  them  in  a 
and  backward  motion.  Stranahan  v,  private  place.  It  is  the  duty  of  tbe 
Sea  View  R.  Co.,  84  N.  Y.  314.  clerk  to  record  the  deeds  lodged  with 

This  machine  was  a  steam  crane,  so  him  for  that  purpose.  Dickerson  v.  Bow- 
fixed  on  a  trolley  that,  by  means  of  a  ers,  7  Cent.  Rep.  373  (N.  J.  Ch.  1886). 
shifting  gear  working  on  the  axles  of  4.   Mr.    Bishop    says:     *'An     inn, 
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tavern  or  hotel  is  a  place  for  the  gen-  would  say  that  the  Inmates  of  a  build- 

eral  entertainment  of  all  travellers  and  ing  were  lodgers  because  the  landlord 

strangers  who  apply,  piiying  suitable  occupied  a  set  of  rooms  at  the  bottom 

compensation.    Bishop    St.    Cr.    (2nd  of  the  house;  as,  for  instance,  where 

ed.))  h  297.  Mr.  Webster  defines  ^Inn*'  as  there  are  several  independent  dwelling 

a  place  of  shelter,  habitation,  residence,  in  one  passage  over  which  the  landlord 

abode;  a  house  for  the  lodging  and  en-  retains  a  control,  and  where  there  is  a 

tertainment  of  travellers;  a  tavern.    He  porter;  or,  as  in  those  cases  which  we 

defines    **tavern"    as    a'  public  house  are  familiar  with  abroad,  a  concierge, 

where  entertainment  and  accommoda-  Yet  in  those  cases,  although  the  land- 

tion  for  travellers  and  other  guests  are  lord  may  live  in  the  house,  either  him- 

provided.  In  his  definition  for  the  word  self  or  by  his  servants,  there  is  a  sepa- 

**guest,"  in  so  far  as  applicable  to  the  rate  occupation  by  the  several  tenants. 

case,  it  is  a  "lodger  at  a  hotel,"  and  a  The  general  principle  which  I  should 

"lodger*'  is  denned    to  be  "one  who  like  to  lay  down  is  this,  that  whatever 

lives   at  board   or  in  a  hired  room.**  is  the  relation  created  in  the  beginning 

"Lodging**  is  a  place  of  rest  for  the  between  the  landlord   and  the  tenant, 

night  or  a  residence  for  a  time — a  tem-  that  relation  will  continue,  unless  there 

porary  habitation.     Comer  v.  State,  10  is  something  from  which  it  may  be  in- 

S.  W.  Rep.  107  (Tex.  1888).  ferred  that  the  tenant  has  agreed  or 

The  same  author  (Burrill  Law  Diet.)  submitted  to  a  change  in  the  relation 

defines   lodger  as   follows:    One    who  created  between  him  and  the  landlord, 

occupies  hired  apartments  in  another's  Take  a  clear  case  of  lodging.    If  the 

house;   a  tenant  of  part  of  another's  owner  of  a  house  lets  rooms  in  a  house, 

house.  but  finds  it  more  convenient  to  dwell 

When   there    are  separate    families  somewhere  else,  the  fact  that  he  does 

in  a  house,  each  part  is  regarded  as  the  so  will  not  change  the  lodgers  into  oc- 

mansion  house  of  the  family  occupying  cupiers,    if  he    does  not  give  up  the 

it,  and  the  same  rule  applies  where  the  right  to  come  into  the  house, 

entire  building  is  let  to  lodgers.    The  Lindly,  L.  J.:  I  adhere  to  what  I 

separate  door  leading  to  each  tenement  said  before,  that  the  word  "lodger*'  in* 

house  is  to  be  deemed  the  outer  door  of  volves  the  idea  of  some  relation  with 

the  occupant's  dwelling  house.     But  if  the     person    who    lets     the    lodging, 

the  owner  lets  to  lodgers  some  of  his  Ancketill   v.  Bayliss,    52   L.  J.  Rep. 

rooms,   retaining   for  inhabitation  the  (1883)  ^^' 

residue,    the    whole   is    considered    in  On  Bleepliig  Car. — The  distinction  be- 

law  as  the  dwelling  house  of  the  owner,  tween  an  inn  keeper  and  a  lodging  house 

Still,  in  burglary,  the  separate  room  of  keeper  is  set  forth  in  many  cases,  but  is 

a  guest  at  a  hotel  has  been  deemed  to  be  very  well  drawn  in  the  case  of  Crom- 

his  dwelling  house,     i  Tex.  App.  221.  well  v.  Stephens,  2  Daly  (N.Y.)i5(i867), 

It  was  admitted  that  when  this  house  from  pages  21  to  26'  inclusive.  After 
was  wholly  let  out  the  tenants  were  oc-  quotingthe  definition  of  an  *inn,*'a8given 
cupiers  and  not  lodgers.  The  question  by  Chief  Justice  Oakt.ky  in  Winter- 
is  whether  the  fact  of  one  room  becom-  mute  v,  Clark,  5  Sandf.  (N.  Y.)  247,  to 
ing  vacant  altered  the  character  of  the  wit,  "where  all  who  come  are  received 
other  tenants  into  that  of  lodgers.  I  as  guests,  without  any  previous  agree- 
agree  that  there  is  a  difficulty,  no  doubt,  ment  as  to  the  duration  of  their  stay  or 
in  defining  a  lodger  as  distinguished  as  to  the  terms  of  their  entertainment;" 
from  an  occupier.  One  fact  probably  and  from  Willard  v,  Reinhardt,  2  E.  D. 
which  has  most  weight  in  determining  Smith  (N.  Y.)  148,  in  which  the  distinc- 
a  particular  case  is  whether  the  land-  tionsbetweenaboardinghouseandaninn 
lord  is  residing  in  the  house  or  not.  were  declared  to  be  this:  **In  a  board- 
Usually  a  landlord,  when  he  lets  out  ing  house  the  guest  is  under  an  express 
,  rooms,  intends  to  exercise  a  general  contract,  at  a  certain  rate  for  a  certain 
control  over  the  house,  and  the  tenants  period  of  time,  but  in  an  inn  there  is  no 
submit  to  that  control.  On  the  other  express  engagement;  the  guest,  being 
hand,  where  a  man,  who  does  not  re-  on  his  way,  is  entertained  from  day  to 
side  in  the  house,  lets  out  several  parts  day,  according  to  his  business,  upon  an 
of  it,  the  general  relation  arising  is  an  implied  contract;**  and  from  Caipenter 
independent  one  on  the  part  of  the  ten-  v.  Taylor,  i  Hilt.  (N.  Y.)  195,  as  follows: 
ant  towards  the  landlord.  The  fact  "Mere  eating  houses  cannot  be  con- 
whether  the  landlord  resides  in  the  sidered  as  inns.  They  are  wanting  in 
house  or  not  is  not  conclusive.    No  one  some  of   the  requisites    necessary  to 
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constitute    them    inns."     It    will    be  keeper,  it  is  not  necessary  to  prove  that 

seen  that  a  distinction  is  attempted  to  it  was  only  for  the  reception  of  trav- 

be    drawn    between    the  sleeping  car  ellers  that  his  house  was  kept  open;  it 

company  and  an  inn  keeper,  because  being  sufficient  to  prove  that  all  who 

only  a  certain  class  can  occupy  such  came  were  received  as  guests,  without 

cars,    viz,  persons  holding    first   class  any  previous  agreement  as  to  the  time 

tickets,  whereas,  at  an  inn,  all  who  con-  or  terms  of  their  stay.    A  public  house 

duct  themselves  properly  may  be  enter-  of  entertainment,  for  all  who  choose  to 

tained.      There  is  great  confusion  in  visit  it,  is  the    definition    of   an    inn. 

the  decisions  as  to  what  constitutes  an  These  definitions  are  really  in  harmony 

**inn."    In  Calye's  Case,  8  Coke  3a,  it  with  each  other.      Webster  defines  a 

was  ktJd  that  inns  were  instituted  for  traveller  as  *one  who  travels  in  any 

passengers    and    wayfaring    men.     In  way.'    Distance    is    not    material.    A 

another  case  an  *4nn'*  is  defined  to  be  a  townsman  or  neighbor  may  be  a  trav- 

house  where  the  traveller  is  furnished  eller,  and  therefore  a  guest  at  an  inn,  as 

all  he  has  occasion  for  while  on  the  well  as  he  who  comes  from  a  distance, 

way.    Thompson  v.  Lacy,  3  Barn.  &  or  from  a  foreign  country.     If  he  re- 

Ald.  28t.    Bouvier  defines  *4nn  keeper"  sides  at  the  inn,  his  relation  to  the  inn 

to  be  "the  keeper  of  a  common  inn  for  keeper  is  that  of  a  boarder;  but  if  he  re- 

the    lodgment   and    entertainment    of  sides  away  from  it,  whether  far  or  near, 

travellers  and  passengers,  their  horses  i^nd  comes  to  it  for  entertainment  as  a 

and  attendants,  for  a  reasonable  com-  traveller,  and  receives  it  as  such,  paying 

pensation."  The  inn  keeper  is  bound  to  the  customary  rates,  we  know  of  no 

take  in  and  receive  all  travellers  and  reason  why  he  should  not  be  subjected 

wayfaring  persons,  and  entertain  them,  to  all  the  duties  of  a  g^est,  and  entitled 

if  he  can  accommodate  them,  and  the  to  all  the  rights  and  privileges  of  one. 

same  is  true  of  a  sleeping  car  company  In  short,  any  one  away  from  home,  re- 

as  to  all  persons  holding  a  first  class  ceiving  accommodations  at  an  inn  as  a 

ticket.    The  fact  that  persons  holding  traveller,  is  a  guest,  and  entitled  to  hold 

second  or  third  class  tickets  agree,  in  the    inn  keeper  responsible    as    such." 

eflfect,  in  consideration  of  lower  fare,  to  This,  we  think,  is  a  correct  definition  of 

waive  their  right  to  enter  a  sleeping  car,  the  word  "guest."  and  we  adopt  the 

does  not  enter  into  the  case  any  more  same.  Berkshire  Woollen  Co.  v.  Proctor, 

than  that  of  a  traveller  who,  to  avoid  7  Cush.  (Mass.)  417.  In  the  latter  case, 

the  expense  of  an  inn,  should  stop  at  a  the  guest  made  an  arrangement  as  to  the 

private  house.    In  any  event,  the  com-  price  to  be  paid  per  week,  and  it  was 

pany  which  sells  sleeping  car  tickets  to  held  that  this  did   not  take  away   liis 

all  first-class  passengers  that  may  pay  character  as  a  traveller  and  g^est.    See 

the  price,  to  that  extent  stands  in  the  also  Hall  v.  Pike,  100  Mass,  495;  Nor- 

same   relation  as  an   inn  keeper  who  cross  v,  Norcross,  53  Me.  163;  rinker- 

must  for  hire  entertain  those  asking  for  ton  v.  Woodward,  33  Cal.  557;  and  a 

entertainment.  valuable  article  in  14  Cent.  Law  J.  206; 

A  more  difficult  question  is  to  prop-  Hancock  v.  Rand,  17  Hun  (N.  Y.)  279. 

erly  define  the  word  "guest"  at  an  notel.  In  Dunbier  v.  Day,  12  Neb.  597;  12  N. 

Parsons  defines  a  "guest"  to  be  one  who  W.  Rep.  109,  this  court  keldVtivX  an  inn 

"comes  without  any  bargain  for  time,  keeper  was  bound  to  take  all  possible 

remains  without  one,  and  may  go  when  care   for    the   safety    and    security    of 

he  pleases."    2  Pars.  Cont.  151.    This  the  goods,  money,'  etc.,  of  his  guests 

is  not  sufficiently  comprehensive  to  be  a  while  in  his  house.    And  if  the  goods 

proper  definition.     In  Walling  t;.  Pot-  or  money  of  a  guest  be  stolen  from  the 

ter,  35  Conn.  183,  the  supreme  court  of  inn,  through  no  fault  or  neglect  of  the 

Connecticut  dennes  the  word  "guest"  guest,  nor  by  a  companion  guest,  and 

as  follows:  "A  guest  is  one  who  pat-  there  is  no  evidence  to  show  how  it  was 

ronizes  an  inn  as  such.     But  it  is  said  done,  or  by  whom,   the  inn   keeper  is 

that  none  but  a  traveller  can  be  a  guest  liable  for  the  loss.    This,  we  think,  is  a 

at  an  Inn  in  a  legal  sense.     We  do  not  correct  statement  of  the  law. 

suppose  that  the  court  intended,  in  the  A  "lodger"  is  defined  by  Bouvier  to 

definition  above  quoted,  to  lay  stress  be  "one  who  inhabits  a  portion  of  a 

upon  the  word  ^traveller.'  It  is  used  in  a  house  of  which  another  has  the  general 

broad  sense,  to  designate  those  who  pat-  possession    and    custody."      There    is 

ronize   inns.    In  Wintermute  v.  Clark,  some  confusion  in  the  decisions,  arising 

5  Sandf.  (N.  Y.)  247,  the  court  say  that,  mainly  from  the  want  of  a  clear  defini- 

m  order  to  charge  a  party  as  an  inn  tion  of  what  constitutes  a  "guest"  as 
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distinguished  (torn  ».  mere  "lodger."  da^,  but  may,  If  he  so  desires,  go  f«- 
General!/,  however,  a  lodger  Is  one  wu^  Into  the  other  cars  on  the  tnin, 
who,  for  the  time  being,  has  his  home  and  at  stations  may  go  out  on  the  plil- 
at  his  lodging  place.  Phillips  v.  Evans,  form.  A  passenger  in  a  sleeping  cat 
64  Mo.  17.  The  rule,  under  the  dec!-  need  not  avail  himeelf  of  thcM  privi- 
slons,  is  not  of  universal  application,  leges,  but  the  fact  that  he  may  do  10. 
but  ncarlj-  so.  Phillips  v,  HenEon,  30  and  that  many  persons  actuallj-  do 
Moali,  Ens.  R.  19;  Thompson  v.  Ward,  avail  themselves  of  the  same,  is  well 
L.  R.,  6  C.  P.  317;  Bradley  v.  Baytis,  known  to  every  traveller  and  lo  tht 
L.  R.,  8  Qi  B.  Div.  195;  Ness  v.  Ste-  company,  and  is  a  circumstance  in  the 
phenson,  L..  R.,  9  C^  B.  Div.  14^;  Hick-  case.  If  it  is  said  that  il  would  be  un- 
man *.  Thomas,  16  A!a.666;  Oilman  v.  just  to  hold  the  company  to  the  same 
State,  I  Tex.  App.  230.  liability  as  an  inn  Iceeper,  bMaust 
It  will  be  seen  that  the  engagement  thieves  might  take  one  or  more  berthi 
of  the  sleeping  car  company,  so  lar  as  it  in  a  car,  and  at  the  first  opportunitj 
goes,  is  exactly  the  same  as  the  duties  leave  the  car,  carrying  what  atticfci 
assumed  by  an  inn  keeper.  A  passen-  they  could  steal  iKfore  leaving,  the  (line 
ger,  on   entering  a   sleeping   car  as   a  is  true  of  an  inn  keeper.    Tbievec,  in 

Sest — because  that  is  what  he  is  in  the  garb  of  respectable  people,  miv 
:t — necessarily  must  take  his  ordinary  take  rooms  at  an  inn,  and  aflerwanU 
wearing  apparel  with  him,  and  some  steal  what  they  can  and  escape,  yet  no 
articles  for  convenience,  comfort  or  one  would  contend  that  the  innkeeper 
necessity.  The  articles,  when  placed  in  would  not  be  responsible  for  the  prop- 
tbecaTeofthecompany'semployees,are  erty  so  stolen,  and  this,  whether  it  is 
im/ra  kBtpitUum,  and  are  at  the  com-  stolen  at  night  or  in  the  daytime;  jet 
pany's  risk.  The  liability  of  inn  keep-  in  many  of  the  large  inns  of  tbic  coun- 
ers  is  imposed  from  considerations  of  try,  at  least,  there  are  numerous  doore 
public  policy,  as  a  means  of  protecting  for  Ingress  and  egress,  while  in  a  sleep- 
travellers  against  the  negligence  and  Ing  car  there  are  but  two.  Were  tneali 
dishonest  practices  of  the  inn  keeper  served  on  a  sleeping  car,  no  one  would 
and  his  servants.  Occasionally,  no  contend  that  it  differed  from  an  inn  id 
doubt,  the  inn  keeper  Is  subjected  to  its  accommodations.  In  this  SlaU 
losses  without  any  fault  on  his  part,  meals  are  furnished  on  the  through 
This,  however,  is  one  of  the  burdens  trains,  and  a  passenger  need  not  lean 
pertaining  to  the  business,  and  the  the  train  from  the  time  of  entering  il 
courts  have  deemed  it  necessary  to  en-  until  he  reaches  the  end  of  the  line, 
force  this  wholesome  rigor  to  ensure  the  This,  however,  does  not  appear  to  have 
security  of  travellers.  Besides,  where  been  the  case  on  the  railway  in  ques- 
loss  is  sustained,  neither  party  being  in  tion.  But  the  fact  that  meals  are  taken 
fault,  it  must  be  borne  by  one  of  them,  at  designated  stations  on  the  line  aftbe 
and  it  is  no  more  unjust  to  place  it  on  road,  instead  of  on  the  train  Itself,  doa 
the  inn  keeper  than  on  the  guest.  The  not  change  the  character  of  the  seniw 
liabilities  incident  to  the  business  are  to  rendered.  So  far  as  such  services  are 
be  considered  in  fixing  the  charges  for  rendered,  they  are  the  same  in  Idixl  u 
the  service.  Mason  v.  Thompson,  9  those  furnished  by  an  inn  keeper;  ud 
Pick.  (Mass.)  183.  Except  in  the  matter  the  security  of  travellers,  and  »  * 
of  furnishing  meals,  there  seems  to  be  no  means  of  protecting  them,  not  onlj 
essential  dinerence  between  the  accom-  against  the  negligence,  but  also  against 
modation  at  an  inn  and  those  on  a  the  dishonest  practices,  of  the  agents  or 
sleeping  car,  except  that  the  latter  are  emytoyees  ofthe  sleeping  car  compaov, 
necessarily  on  a  smaller  scale  than  at  requires  that  the  company,  so  far  as  it 
an  inn.  In  both  cases  the  porter  meets  renders  service  as  an  inn  keeper,  shall 
the  traveller  at  the  door,  and  takes  be  subject  to  like  liabilities  and  ohligt- 
whatever  portable  articles  he  may  have  tions.  The  judgment  is  therefore  af- 
with  him.  He  waits  upon  him  and  the  firmed.  The  other  judges  concur. 
other  passengers  In  the  car  so  long  as  Pullman  Palace  Car  i'.  Lowe,  44  K.W. 
they  remain  therein.  The  traveller  Is  Rep.  1890  (Neb.)  337.  See  also  iNNS 
not  required  to  sit  in  hie  seat  during  the  and  lam  Kkbpkrs,  vol,  it,  p.  3. 
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^MfdM.  LODGINGS  AND  APARTMENTS.        iMbiitioiii. 

LODOnrOS   AHD  APASTMBHTS— (See  also  Inns    and   Inn 
Keepers;  Landlord  and  Tenant;  Lease). 

!•  Definition,  1003.  5.  Liability  of  Landlord  to  Tenant  of 

s.  What  Conatitutea  a  Lodger,  1004.  Apartmenta,  191 2. 

3.  Righta  of  Leaaeea  of  Apartmenta,   6.  Fumiahed  Apartmenta,  1014. 

1009.  7.  Tenement    Houaea    and    '*  French 

4.  Obligationa  of  Leaaeea  of  Apart-  Flats,"  1015. 

menta,  loio.  8.  Termination  of  Rights,  1016. 


1.  Definitions. — A  lodger  is  one  who  inhabits  a  portion  of  a 
house  of  which  another  has  the  general  possession  and  custody.^ 

Apartment. — ^A  part  of  a  house  occupied  by  a  person  while  the 
rest  is  occupied  by  another  or  others.* 

1.  Bouv.  Law  Diet  whether  or  not  the  owner  of  the  house 
8.  Bouv.  Law  Diet.;  Woodfall  L.  &  resides  on  the  premises,  retaining  his 
T.  178.  quality  of    master,    and   reserving   to 
Wlio  Ara  Lodgers. — Has  always  been  himself  the  general  eontrol  and  domin- 
a  question  dii!ieult  to  solve.    The  ease  ion  over  the  whole.    If  he  does,  the  in- 
of  Morton  v.  Palmer,  51  Law  J.,  Q^  B.  mate  is  a  mere  lodger.    That  is  the 
D.  7,  is  important  as  bearing  on  the  sub-  fundamental  proposition,  that  the  land- 
ject.    It  arose  under  the  Lodgers*  Goods  lord  must  reserve  eontrol  and  dominion 
Wotection  aet,  187 1   (34  and  35  Vict.,  over  the  house.     If  all  you  have  done 
ch.  79),  being  an  aetion  against  a  bailiff  is  to  give  up  ^'our  house  to  another  per- 
for  wrongful  distress  by  a  lodger  whose  son  to  live  in,  he  is  your  tenant.    If 
goods  had  been  seized  for  rent  due  by  you  hold  the  house  as  a  tenant  under  a 
the  tenant,  after  he  had  served  the  su-  superior    landlord,  he  is  a  subtenant 
perior  landlord  with  the  declaration  and  Therefore,  if  you  go  out  and  e^ve  up 
inventory    prescribed    by    the    statute,  the  house  to  him  you  do  not  take  him 
Attention  has  been  directed  to  this  case  as  a  lodger.    It  does  not  follow  that  he 
not  so  much   for  the   decision  of  the  must  live  at  your  table  or  sleep  in  your 
court,  as  for  the  opinions  given  by  the  room,  but  he  may  have  exclusive  occu- 
lord  justices  on  the  precise  meaoing  of  pation  of  a  part  of  the  house.'    Lord 
the      much    discuned    term   ^<^^r."  Blackburn,  in  Allan   v.  The   Over- 
Brxtt,  L.  J.,  in  the  course  of  his  ludg-  seers  of  Liverpool,  L.  R.,  9  Q^  B.  191, 
mentfObserves:  "There  is  no  definition  of  observes:    *A  lodger  in    a    house,  al- 
a  lodger  in  the  act,  and  therefore  we  have  though  he    has    exclusive    use  of  the 
to  ascertain  what  the  word  means,  and  I  rooms  in  the  house  in  the  sense  that  no- 
say  that  it  means  a  person  who  is  a  body  else  is  to  be  there,  and  though  his 
lodger  in  the  opinion  of  people  who  un-  goods  are  stowed  there,  yet  he  is  not  in 
derstand  about  the  letting  of  houses  and  exclusive  occupation  in  that  sense,  be- 
rooms.    The    courts    have    laid    down  cause  the  landlord  is  there  for  the  pur- 
some  tests  as  to  what  constitutes  a  man  pose  of  being  able,  as  landlords  com- 
a  lodger,  or  what  an  undertenant.    Two  monly  do  in  the  case  of  lodgings,  to 
tests  have  been   put  forward;   one  by  have  his  own  servants  to  look  after  the 
Mauls,  J.,  in  Toms  v,  Luekett,  5  C.  6.  house  and  the  furniture,  and  has  agreed 
38,  where  he  says:  'I  think  the  spirit  of  to  give  the  exclusive  enjoyment  of  the 
the  decisions  is  this:  When  the  owner  of  occupation  to  the  lodger.    The  person 
a  house  takes  in  a  person  to  reside  in  who  is  supposed  to  take  another  person 
part  of  it,  though  such  person  has  ex-  in  as  a  lodger  must  retain  such  power 
elusive  possession  of  the  rooms  appro-  in,  or  dominion  over,  the  house  as  a 
priated  to  him,  and   the  uncontrolled  master  reserves  to  himself  in  his  family, 
right  of  ingress  and  egress,  yet  if  the  It  does  not  follow  from  this  that  a  per- 
owner  retains  his  character  of  master  son  who  takes  in  a  lodger  must  sleep 
of  the  house,  the  individual  so  occupy-  and  live  in  the  house.    For  without  do- 
ing part  of  it  occupies  it  as  a  lodger  ing  so  he  may  have  reserved   in   the 
only,  and  not  as  a  tenant.    The  fact  of  house  such  power  as  a  master  reserves 
the' party  having  or  not  having  a  key  of  in  his  family.    But  if  he  has  gone  away 
the  outer  door  is  not  decisive  of  the  and  given  up  all  power  to  deal  with  the 
question.    But  the  question  depends  on  house,  it  cannot  be  said  that  he  has 
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2.  What  Oonftitiites  a  Lodger. — When  a  party  contracts  with  the 
keeper  of  a  house  for  lodgings,  the  technical  relation  of  landlord 
and  tenant  is  not  created  between  the  parties.  The  lodger  ac- 
quires no  interest  in  the  real  estate  except  such  as  is  necessary 
for  the  enjoyment  of  the  apartments  rented.*  He  enters  into  a 
personal  contract  with  the  keeper  of  the  house  who  retains  con- 
trol and  dominion  over  the  house.  Should  a  lodger,  however, 
lease  apartments  in  a  house  and  take  full  possession  and  control, 
the  relation  of  landlord  and  tenant  would  at  once  be  established. 
The  distinction  is  in  the  keeper  reserving  to  himself  the  legal 

taken  in  a  lodger,  and  if  this  is  so,  the  render  any  service  to  his  tenant  All 
person  who  is  in  the  house  is  not  a  these  are  matters  which  majr  be 
lodger.*  Cotton,  L.  J.,  also  states,  taken  into  consideration  for  the  pur- 
*that  in  order  to  constitute  a  man  a  pose  of  answering  the  question  to  be 
lodger,  he  must  be  lodging  in  the  house  decided;  but  they  are  all  consistent 
of  another,  and  he  must  be  lodging  with  the  retaining  of  such  control  and 
with  that  other  person.  In  fact  the  dominion  over  the  house  by  the  land- 
position  of  a  lodger  does  not  depend  lord  as  is  usually  retained  by  masters  of 
only  on  his  contract  with  his  immedi-  houses  let  in  lodgings,  as  distinguish- 
ate  landlord,  but  on  the  fact  that  his  able  from  landlords  absolutely  ktting 
landlord  retains  control  over  the  house.'  the  tenements,  and  that  retention  of 
LiNDLEY,  L.  T.,  used  language  to  the  control  and  dominion  indicates  the  ex- 
same  effect.  He  said :  *It  is  not  easy  to  istence  of  the  relation  of  landlord  and 
g^ve  a  general  definition  of  the  term  lodger  between  himself  and  his  tenants, 
lodger;  but  it  involves  more  than  the  See  also  Bradley  v,  Baylis,  45  J.  P. 
word  tenant;  there  is  a  personal  rela-  847. 

tion.  A  lodger  lodges  with  somebody  1.  McMillan  t'.  Solomon,  42  Ala.  356; 
who  has  control  over  the  place  where  Austin  v.  Field,  7  Abb.  Pr.,  N.  S.  (N. 
the  party  lodges.  A  landlord  may  as-  Y.)  29;  Pearce  v.  Colden,  8  Barb.  (N. 
sign  his  reversion  without  the  consent  Y.)  522;  Pearce  t\  Ferris,  10  N.  V.  280; 
of  the  tenant.  But  I  do  not  think  that  Richardson  v.  Richardson,  75  Mass. 
a  person  who  takes  in  lodgers  could  do  213.  In  Underwood  v.  Burrows,  7  Car. 
the  same.  The  question  whether  a  &  P/  26,  it  was  held  that  if  a  person 
person  is  a  lodger  or  not  depends  take  lodgings  on  the  first  and  seconv^ 
partly  on  the  contract  between  him  and  floors  of  a  house  he  has  a  right  to  the  use 
his  landlord,  and  partly  on  the  fact  that  of  the  door  bell,  the  knocker,  the  skylight 
the  landlord  retains  control  and  domin-  of  the  staircase  and  the  water  closet,  un- 
ion over  the  house.' "  Allan  v.  Overseers  less  it  be  otherwise  stipulated  at  the 
of  Liverpool,  L.  R.,  9  Q^  B.  191 ;  Ir.  L.  time  of  the  taking  of  the  lodgings; 
T.  16-172.  therefore  if  the  landlord  deprive  the 
In  Ness  v.  Stephenson,  9  Q.  B.  Div.  lodger  of  the  use  of  either  an  action 
245,  Field,  J.,  observes:    "The  mere  lies. 

right  of  exclusive  occupation,  although  Liability  of   IiOdgen. — In  Griffith  v. 

of  a  very  considerable  part  of  a  dwell-  Hodges,  i  C.  &.  P.  410,  it  was  AfWthat 

ing  house,  is  not  inconsistent  with  the  if  the  landlord  of  loagings  enter  into 

existency  of  the  relation  of '  landlord  or  use  the  lodgings  while  his  tenant  is 

and  lodger,  nor  does  the  fact  that  the  in  possession  of  them,  it  deprives  the 

landlord  does  not,  either  by  himself  or  landlord  of  his  right  to  rent;  but  if  the 

agent,  sleep  or  reside  in  the  house  pre-  tenant  has,  during  the  tenancy,  aban- 

vent  the  existence  of  that  relation;  so  doned  the  possession  and  the  landlord 

also  the  nature  or  extent  of  the  land-  lights  fires  in  the  rooms  and  even  makes 

lord's  enjoyment  of  the  portion  of  the  some  use  of  such  fires,  he  will  not  bj 

house  retained  by  him,  or  the  separate  this  lose  his  right  to  rent, 

and  uncontrolled  power  of  ingress  and  In  Rickett  v.  Tullick,  6  Car.  &  P.  66, 

egress  granted  to  the  respondent  by  the  the  court  held  that  a  tenant  of  apart - 

use  of   a  door  (the  back  door)  other  ments  is  not  justified  in  quitting  without 

than  the  front  door,  will  not  prevent  notice  merely   from    a    fear,  however 

the  existence  of  the  relation.     Neither  reasonable,  tlfiat  his  goods  may  be  seized 

is  it  material  that  the  landlord  does  not  for  his  landlord*s  rent. 
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possession,  custody  and  care  of  the  whole  house.^     But  a  case 

may  easily  arise  where  a  person  contracting  with  the  keeper  of  a 
house  for  lodgings  or  apartments  may  become  a  tenant  and  not 

a  lodger,  even  though  he  may  not  have  exclusive  control,  such 
as  where  a  porter  employed  by  the  keeper  has  charge  of  the 

1.  Wilson  V.  Martin,  i  Den.  (N.  Y.)  action    founded    on    Uiat    possession, 

602;  White  V,  Maynard,  11 1  Mass.  250;  eitiier  against  the  plaintiff  or  against  a 

Monks  V.  Dykes,  4  M.  &  W.  567;  Swain  stranger.    The  only  rights  of  action  be- 

V.  Mizner,  8  Gray  (Mass.)   182;  New-  tween  the  parties  are  upon  the  agree- 

man  v.  Anderton,  2  B.  &  P.,  N.  R.  224;  ment  itself. 

Fenn  v.  Grafton,  2  Bing.  N.  C.  617;  Wlien  Lod<«r   B«oomM   Ttnant. — In 

Wright  V.  Stavert,  2   EL    &    £.    721;  Porter  v.   Merrill,   124  Mass.  554,  the 

Underwood  v.   Stavert,  7  C.  &  P.  26;  action  arose  on  a  written  lease  of  apart- 

McCrea  v.  Marsh,   12   Gray    (Mass.)  ments  in   the  Bellevue,  signed  by  the 

211;  Cochrane  v.  Tuttie,  75  111.  36^;  plaintiffs  and  Lewis.    The  lease  read 

Riddle  v,  Welden,  5  Wheat.  (U.  S.)  9;  as  follows:    Dio   Lewis  leases  to  Mr. 

Theological  Inst,  v,  Barbour,  4  Gray  and  Mrs.  J.  K.  Porter  rooms  Nos.  i  and 

(Mass.)  329;  Brewer  v.  McGowan,  L.  2  in  the  Bellevue,  Nos.  17  and  19  Beacon 

R.,  5  C.  P.  239;  Smith  v,  St.  Michael,  street,  Boston,  for  the  term  of  twelve 

3  £1.   &   £.  383.     In  Wilson  v.  Martin,  months,  for  fifty -four  dollars  per  week, 

I  Den.  (N.  Y.)  602,  it  is  implied  in  the  to  be  paid  on  the  first  day  of  each 

statement  of  the  case  and  expressed  in  month,  etc.    Ames,  J.,  observes,  in  his 

the  opinion,  that  the  agreement  which  opinion:  The  written  contract  declared 

was  held  to  create  no  lease,  and  no  in-  upon  purports  to  be  a  lease,  for  a  pre- 

terest  in  lands,  was  for  the  use  of  par-  cise  time,  and  at  a  definite  weekly  rate, 

ticular  rooms,  as  well  as  for  board  in  of  certain  specific  rooms,  so  separated 

the     plaintiff's    boarding    house,    and  from  all  other  rooms  in  the  same  house 

Bronson,  J.,  observes,  in    delivering  as   to  become  in  fact  and  in  law  the 

judgment:    **There  was  noticing  more  separate  tenement  of  the  lessees.    It 

than  an  agreement  for  board  and  loGg*  thus  had  the  ordinary  characteristics  of 

ing  with  a  designation  of  the  particular  a  lease  and  is  not  the  case  of  a  contract 

rooms  which  the  defendant  was  to  oc-  between  the  keeper  of  a  boarding  house 

cupy.    It  was  not  a  contract  for  the  and  a  lodger.    The  fact  that  besides 

hiring  and  letting  of  real  estate."    The  leasing  the  rooms,  the  lessor  undertakes 

relation  of  landlord  and  tenant  is  not  to  furnish  certain  specific  accommoda- 

established.    If  the  lodger  is  turned  out  tions,  and  imposes  certain  restrictions 

of  the  rooms  before  the  time  expires,  he  as  to  the  manner  in  which  the  premises 

cannot  maintain  ejectment;  and  while  are  to  be  occupied  or  used,  does  not 

he  remains  the  landlord  cannot  get  his  change  the  essential  character  of  the 

pay  by  distraining  for  rent  in  arrear.  instrument. 

In  IVhite  V.  Maynard,  11 1  Mass.  250,  Bight  to  Sublet. — In  Gould  v.  School 
the  declaration  alleged,  and  the  evidence  District,  8  Minn.  427,  Leguire  agreed  to 
introduced  at  the  trial  tended  to  prove,  take  forty  acres  of  land  from  Gould  and 
an  ordinary  agreement  for  board  and  cultivate  the  same  for  one  year  in  small 
lodging  in  the  plaintiff's  house,  by  grain;  he  to  find  all  the  seed  and  re- 
which  the  plaintiff,  as  keeper  of  the  turn  to  Gould  one  third  of  the  produce, 
boarding  house,  retained  the  legal  pos-  Leguire  was  also  to  have  the  use  of  a 
session,  custody  and  care  of  the  whole  portion  of  a  dwelling  house  for  the  same 
house  and  of  every  room  therein.  The  time,  consisting  of  several  rooms  spe* 
defendant  took,  by  reason  of  the  fact  cifically  point^  out  and  agreed  upon, 
that  the  rooms  in  which  he  and  his  He  was  to  pay  no  additional  rent  for 
family  were  to  lodge  were  specified  in  this  privilege.  It  did  not  appear  in  the 
the  agreement,  no  greater  legal  right  in  case  whether  the  house  was  or  was  not 
those  rooms  than  he  would,  if  they  had  on  the  forty  acres.  Held^  that  no  mat- 
not  been  so  specified,  have  taken  in  the  ter  what  might  be  the  character  of  Le- 
house.  There  was  no  evidence  to  war-  euire's  tenancy  of  the  forty  acres  of 
rant  the  inference  of  an  agreement  that  Und,  he  was  a  tenant  for  years  of  that 
the  defendant  should  have  any  such  ex-  portion  of  the  house  specifically  as- 
elusive  possession  of  the  rooms  specified  signed  to  him,  and  as  such  tenant  had 
aa  would  enable  him  to  maintain  any  the  right  to  sublet  any  portion  of  it  to 
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apartments  and  carries  a  key  to  the  outer  door.*     The  rooms  of 

another  tenant    The  leasing  of  the  land  and  to  inspect  the  state  of  the  inside, 

and   the  house  being  all  one  contract  with  a  proviso  of  re-entrj  on  the  non- 

and  transaction,  the   payment  of  the  payment  of  rent  or  breach  of  the  other 

share  of  the  produce  was  a  sufficient  covenants,  the  premises    being  taken 

consideration    to    sustain    the    whole,  subject   to    the  following  regulations: 

See  also  Morton  v.  Palmer,  51  L.  J.,  Q:,  The    care  of  each    entrance  and  the 

B.  Div.7;  Bradlejt;.  Bayles,45j.  P.847;  rooms  connected  therewith  will  be  in 
Allan  V,  Overseers  oH  Liverpool,  L.  charge  of  a  resident  porter  appointed 
R.,  9  Q.   B.   191;  Toms  v.  Lucketts,  5  by  the  lessors.    There    are    duplicate 

C.  B.  38;  Newman  v.  Anderton,  2  Bos.  keys  to  the  outer  door  of  each  set  of 
&  P.  224;  Wright  V.  Stockport,  5  Man.  chambers,  one  of  which  is  to  be  always 
&  O*  33;  Score  V,  Haggett,  7  Man.  &  in  the  hands  of  the  porter  and  the  other 
G.  95;  Kirby  v.  Biffin,  46  L.  T.  Rep.,  in  the  care  of  the  tenant  while  the 
N.  S.  263;  Ness  V.  Stephenson,  9  Q.  B.  rooms  are  in  use.  The  tenants  have 
Div.  245;  Phillips  v.  Henson,  37  L.  T.  the  right,  free  of  charge,  to  the  general 
Rep.,  N.  S.  432;  L.  R.,  3  C.  P.  D.  26;  services  of  the  porter,  viz,  he  is  to  be 
Sharp  V.  Fowie,  48  J.  P.  706;  Adams  constantly  in  attendance;  to  cleanse  the 
V.  Ford,  16  Q.  B.  Div.  239;  Atkinson  v.  general  stairs,  etc.,  every  morning;  to 
Callard,  16  Q.  B.  Div.  254;  Ford  T^  Bar-  receive  and  deliver  all  letters  and  par- 
res,  53"  L.  T.Tn.  S.  675;  Stribbling  v.  eels;  to  receive  the  keys  of  the  outer 
Halse,  49  J.  P.  727.  doors  of  the  several  sets  of  rooms  from 

1.  Queen  v.  St.  George's  Union,  L.  the  tenants  on  their  leaving  at  night;  to 

R.,    7  Qf,   B.    90.    The    Westminster  attend  to  the  regular  and  proper  supply 

Chambers  consist  of  seven    blocks  of  of  coals    to    the    several    apartments, 

buildings,  having  seven  principal   en-  Coals  are  supplied  by  the  lessors  at  a 

trances.      Each   block  is  divided  into  certain  price;  tenants  are  not  allowed 

two  ranges  by  an   internal    staircase,  to  have  stores  of  coals  in  their  rooms, 

which  has  only  one  door  at  the  princi-  Held^  that  each  set  of  rooms  was  sepa- 

pal  or  street  entrance.    The  blocks  are  rately  occupied  by  its  tenant  and  was 

structurally  divided  into  one  hundred  therefore  a  ratable  hereditament,  and 

and  seventeen  sets  of  rooms,  which  are  ought  to  be  separately  inserted  and  as- 

quite  distinct  from  each  other  and  are  sessed  in  the  valuation  list  under  the 

capable  of  being  let  and  occupied  sepa-  valuation  act  of  1869   (32   &  33  Vict, 

rately  as  residences  or  offices.     Each  ch.  67). 

set  has  an  outer  door  opening  to  one  of  When  a  building  is  leased  in  distinct 

the    internal    staircases,    and    also  an  portions  to  several  tenants,  who  have 

inner  private  hall  or  passage.    There  is  exclusive    occupation    and    control  of 

no  means  of  communication  between  their  respective  tenements,  and  use  in 

the  sets  except  the  internal  staircase,  common   the  entry  and   stairway,  an 

The  outer  or  street  door  to  each  block  officer  who  has  entered   through  the 

is  kept  locked  at  night,  and  a  porter,  outer  door  of  the  house  into  the  entrj 

who  is  hired  by  the  lessor/ resides  in  a  has  no  right  to  break  open  the  door  of 

distinct  set  of  rooms  in  the  basement  of  one  of  the  rooms  of  a  tenant  who  occu- 

each  block,  and  has  a  key  of  and  access  pies  all  the  rooms  on  both  sides  of  the 

to  the  sets  of  rooms,  for  the  purpose  of  entry  on  the  third  floor  of  the  house 

general   superintendence,  and    as    the  in   order  to  attach  the  property  of  a 

servant  of  the  occupiers,  respectively,  third  person  therein.   Swain  v.  ^izner, 

by  whom  he  is  employed  in  some  cases  8  Gray  (Mass.)   182.     See  also  Tracy 

to  look  afler  the  rooms.    The  lessors  v.  Talbot,  6  Mod.   214;  Thompson  r. 

provide  gas  for  the  staircases,  halls  and  Ward,  L.  R.,  6  C.  P.  327;  Barnes  r. 

passages,    and    water    for    the    entire  Peters,  L.  R.,  4  C.  P.   539;  Porter  p. 

buildings,  and  pay  all  rates  and  taxes,  Merrill,  124  Mass.  534. 

charging  their  tenants  higher  rents  in  In  Heawood  v.  Bone,   L.  R.,  13  Q^ 

consequence.     The  sets  of  rooms  are  B.  Div.  179,  the  appellant  occupied  the 

let  under  an  agreement,  by  which  the  first  floor  and  basement  of  premises  at 

lessors  let  for  a  certain  time,  at  a  cer-  a  yearly  rent,  carrying  on  the  business 

tain    rent,    with    a    covenant    by    the  of'^  a  publisher  there,  but  sleeping  and 

lessors  to  pay  the  rates,  and  a  covenant  residing  elsewhere.     He  had  no  key  of 

by  the  lessee  to  repair  internally  and  the  outer  door,  which  was  under  the 

a  power  to  the  lessors  to  paint  outside  control  of  his  immediate  landlord,  who 
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a  lodger  may  be  forcibly  entered  by  an  officer.*  He  cannot 
maintain  trespass  if  entered  upon.'  And  an  action  of  ejectment 
will  not  lie  against  him.^  While  a  lodger  or  a  lessee  of  apart- 
ments has  no  interest  in  the  land  under  ordinary  circumstances,^ 
an  interest  in  the  realty  may  be  established  by  the  terms  of  the 
lease,  where,  in  consideration  of  a  gross  sum  in  advance,  an  es- 
tate for  years,  renewable  forever,  is  granted  in  rooms  in  an  upper 
story  of  a  building  by  the  owner  of  the  fee  who  is  under  per- 
petual covenant  to  rebuild  in  case  of  fire  or  other  casualty,  with 
the  same  rights  to  the  lessee  in  the  new  building  as  in  the  old, 
and  the  interest  and  estate  thus  acquired  in  the  realty  by  the 
lessee  is  taxable  in  his  name  when,  by  the  terms  of  the  lease,  it 
appears  that  such  was  the  intention  of  the  parties.^ 

The  oral  agreement  or  contract  entered  into  by  a  lodger  with 
the  keeper  of  a  lodging  house  when  made  for  less  than  a  year  is 
not  within  the  operation  of  the  Statute  of  Frauds  requiring  the 
contract  to  be  in  writing  ;•  and  the  lodger  is  only  liable  for  rent 

admitted  him  every  morning.     Held,  to  extend  the  right  to  pass  over  the 

that  the  appellant  was  not  a  ^Modger"  land  to  a  third  person,  held  that  such  a 

within  the  meaning  of  section  i  of  the  privilege  could  not  be  granted  by  the 

Lodgers*  Goods  Protection  act,  187 1.  tenant  without  the  permission  of  the 

1.  Lee  V.  Gausel,  Cowp.  i ;  Swain  v,  landlord. 

Mizner,  8  Gray  (Mass.)  182.  6.  Cincinnati  College  v.  La  Rue,  aa 

2.  Lee  V,  Gausel,  Cowp.  i ;  Fludier  v.    Ohio  St.  469;  Cincinnati  College    v. 
Lombe,  Cas.  temp.  Hardw.  307.  Yeatman,  30  Ohio  St.  276;  Foster  v, 

S.    In  Jones  v.  Weber,  i  Chip.  D.  Dennison,  9  Ohio  121;  Bank  v.  Rossa, 

215,  in  an  action  of  ejectment  against  13   Ohio  334;   Morgan    v.   Mason,  20 

two,  father  and  son,  if  it  appear  that  Ohio  401;  Brainard  v.  Town  of  Col- 

the  father  had  no  claim  to  the  premises  Chester,  31    Conn.    477;    Trustees    v. 

but  was  living  with    his    son    on  the  Dunn,  22  Barb.  (N.  Y.)  402;  Logan  v. 

premises  as  a  lodger,  having  no  con-  Washington  County,  29  Pa.   St.  373; 

cern  with  the  occupation  or  manage-  Detroit  Y.  M.  Soc.  v.  The  Mayor,  3 

mentof  the  farm,  he  will  not  be  con-  Mich.   172;   Stevenson  v,    Haines,   16 

sidered  as  in  possession  of  the  premises,  Ohio  St.  408;  Wiggin  v,  Wiggin,  43  N. 

but,   on  a  disclaimer,  will  recover  his  H.  561;  Stevens  v.  Thompson,  17  N. 

costs  against  the  plaintiff.  H.  iii;  Wilson  t>.  McKeehan,  59  Pa. 

4.  Austin  V,  Field,  7  Abb.  Pr.,  N.  S.  St.  79;  Rudebaugh  v.  Rudebaugh,  72 

29;     Richardson    v,    Richardson,     75  Pa.  St.  271;  Inman  v.  Stamp,  i  Stark. 

Mass.  213;  Pearce  v,  Colden,  8  Barb.  12;  Wright  v,  Stavert,  2  £1.  &  E.  721; 

(N.  Y.)  522.  Iszon  V.  Gorton,  5  Bing.  N.  C.  501; 

In  Pearce  v.  Ferris,  10  N.  Y.  280,  at  Mechelen  v.  Wallace,  7  Ad.  &  E.  49; 

theexpirationof  a  leaseof  land,  abuild-  Cook  t;.  Humber,  11  C.  B.,  N.  S.  41; 

ing  erected  thereon  by  the  lessee  was  WusthofTf.  Dracourt,  3  Watts  (Pa.) 

wrongfullj*^  continued  "upon  the  lot  by  240;  Morgan  v.  Titus,  3  N.  J.  Eq.  201 ; 

those  claiming  under  him.    Ejectment  White  x/.  White,  16  N.  J.  L.  202. 
being  brought  for  the  land  alone  against        6.  In  White  v,  Maynard,  1 1 1  Mass. 

parties  occupying  separately  the  differ-  250,  Gray,  J.,  observes:  "This  is  an 

ent  stories  of  the  building,  it  was  held  action    by  the    keeper  of  a    boarding 

that  the  action  would  lie  against  all  the  house  against  a  lodger  for  breach  of  an 

defendants,  as  lieing  joint  trespassers  oral   contract,  bv  which   the  plaintiff 

on  the  land  in  using  it  to  uphold  the  agreed  to  provide  the  defendant   and 

building.  his  family  of  four  persons  with  board 

In    Richardson    v,    Richardson,    75  and  with  three  specified  rooms  as  lodg- 

Mass.  213,  where  a  tenant  of  part  of  a  ings  in  her  house,  from  November  26th, 

house  with  no  right  in  the  land  except  1866,  to  May  ist,  1867,   at  the  weekly 

what  was  necessary  for  the  proper  en-  rate  of  $75,  and   the  defendant  agreed 

joyment  of  his  apartments  attempted  to  board  and  lodge  with  the  plaintifl 
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on  his  personal  contract  or  agreement.'  The  goods  of  a  boarder 
or  lodger  are  not  distrainable  for  the  rent  of  the  house.*  Nor  has 
the  landlord  any  lien  on  the  effects  of  a  lodger  except  where  au. 
thorized  by  statute.'     But  a  lodger  is  liable  on  his  i^rsonal  con- 

accordtnglj.      The    defendant    at    the  an  entire  floor  or  a  series  of  rooDH.  or 

trial  contended  that  this  agreement  waa  even  a  dnele  room,  ma^  doubtleu  be 

for  an  Interest  In  or  concerning  lands,  let  for  lodgtngi,  eo  separated  from  tbc 

within  the  statute  of  frauds  and  created  re«t  of  the  house  a«  to  become  In  bd 

no  more  than  an  estate  at  will.     KU  and  In  law  the  separate  tenement  of  the 

omission  to  plead  the  statute  of  frauds  lessee. 

not  having  been  objected  to  at  thetrial,  In  Wilson  v.  Martin,  i  Den.  (N.Y.) 
when  the  answer  might  have  been  Goa,  the  defendant,  in  tlie  month  a( 
amended,  cannot  now  be  availed  of  hy  April,  agreed  bj  parol  with  the  pirn- 
the  plaintiiF.  We  are  of  opinion  that  tin,  a  boarding  house  keeper,  for  roooa 
the  agreement  declared  on  was  not  for  and  board  for  himself  and  familj,  ftr 
any  interest  in  land*.  The  opinions  of  one  jear  from  the  lirst  dav  of  Mij  en- 
eminent  judges  in  cases  under  English  suing,  at  a  certain  amount  per  week  for 
statutes  giving  the  elective  franchise  to  the  rooms,  and  another  sum  per  wed 
the  sole  occupiers  of  houses  of  a  cer-  for  board.  The  defendant,  having  left 
tain  value,  assume  it  as  unquestionable  within  the  year  from  dlssatiifsctlDD, 
that  a  mere  lodger  in  the  house  of  an-  and  being  sued  for  the  stipulated  price 
other  is  not  a  tenant.  of  the  rooms  to  the  end  of  the  jesr; 
In  Fludier  n.  Lombe,  Cas.  temp,  ieid,  that  the  contract  for  the  board 
Hardw.  307,  Lord  Hard wicKE  Meld  and  the  rooms  was  entire,  and  Ifde- 
that  a  man  who  let  rooms  to  lodgers  fendant  had  good  cause  for  leaving  on 
was  still  a  sole  occupier  of  the  house,  account  of  plaintiff's  neglect  to  fiimuh 
and  said;  "A  lodger  was  never  consid-  proper  boanl,  he  was  not  bound  to  pir 
ered  bj  anv  one  as  an  occupier  of  a  tor  the  use  of  the  rooms.  MeU  alu, 
house.  It  fa  not  the  common  under-  that  the  bargain  for  the  rooms  wis  not 
atandingof  the  word;  neither  the  house,  a  lease  of  r^  estate,  and  did  not  at- 
nor  even  anj  partof  it,  can  be  properly  ate  the  relation  of  landlord  and  teniM 
said  to  be  in  the  tenure  or  occmia-  between  the  parties.  Tie  rwltafdam- 
tion  of  the  lodger."  And  this  defini-  agui  In  such  a  case,  if  the  plaintifl'  wai 
tlon  was  cited  with  approval  by  C.  J.  entitled  to  recover,  after  the  defendant 
Earle,  in  Cook  v.  Humber,  11  C.  B.,  had  len  the  rooms,  would  not  be  llie 
N.  S.  3,1,  46.  price  stipulated  to  be  paid,  bul  onlj 
Owuar  Hot  Ariat  OoonpUr  wUb  such  damages  ai  had  resulted  from  tl^ 
liOOfer. — So,  in  Brewer  v.  McGowen,  breach  of  the  defendant's  contract  Bul 
L.  R.,  5  C.  P.  139,  it  was  ield  that  the  ield,  that  the  agreement  was  onewtaidi. 
owner  or  tenant  of  a  dwelling  house  was  by  Its  terms,  was  not  to  be  peribnntd 
not  a  joint  occupier  with  a  lodger  to  within  one  year,  and  was  therefore  void 
whom  he  let  the  eicluslve  use  of  a  bed  by  the  statute  for  not  being  in  writinf. 
roomand  the  joint  use  of  a  sitting  room.  Spencer  v.   Halstead,   i   Den.  (N.Y.) 

WIuitO(HuUtnt«BT«aaii07. — In  Smith  606. 
V.  St-  Michael,  3  El.  &  E.  383,  It  was  1.  Lee  i>.  Gausel,  Cowp.  t;  Fludier 
ield,  under  the  English  Valuation  and  v.  Lombe,  Cas.  temp.  Haidw.  Vi\ 
Tax  acts,  that  in  onler  to  constitute  a  Kerkman  v,  Jervis,  7  Dowl.  Rep.  678. 
tenancy,  there  must  be  a  putting  of  a  >.  Riddle  v.  Welden,  ^  Whart.  (Pt.) 
lessee  mto  the  exclusive  occupation  of  9;  Brown  v.  Sims,  17  Serg-  Sc  Rsirle 
the  apartment,  and  not  a  mere  admis-  (Pa.)  136;  Acker  v.  Wltherell,  4  Hill 
ston  of  a  common  lodger  or  inmate,  (N.  V.)  ii3;  Kams  t>.  McKlnner.  14 
the  landlord  retaining  the  legal  posses-  P.  F.  Smith  (Pa.)  380;  Jones  v.  Gold- 
sion  of  the  whole  house.  See  also  beck,  8  W.  N.  C.  (Pa.)  533;  Erb  v. 
Stamper  v.  Overseers  of  Sunderland,  Sadler,  8  W.N.  C.  (Pa.)  ir  See,ho«- 
L.  R.,  3  C.  P.  388;  Queen  v.  St.  ever,  Barnes  v.  Smith,  i  Eap.  w*;  Bii- 
Geor){e's  Union,  L.  R.,  7  Q^  B.  90;  sett  v.  C:aldwell,  i  Esp.  106;  Hunter  f. 
Wright  V.  SUvert,  a  El.  &  E.  731.  Hunt,  i  C.  B.  300;  Paivons  on  Con- 
In  Newman  v.  Anderton,  a  B.  &  P.,  tracts,  vol.  a,  p.  517. 
N.  R.  aa4;  Fenn  u.  Grafton,  a  Bing.  (.  In  Cochrane  v.  Schiyver,  llDslj 
N.  C.  617;  and  In  Monks  v.  Dykes,  (N.  Y.)  174,  the  defendant  let  Ml 
4M.  &  W.  567,  It  has  been  ield  that  rooms  in  the  upper  part  of  a  bnlldiof 
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tract  for  the  full  time  of  occupancy,  even  though  ne  is  com- 
pelled to  leave  by  the  misconduct  of  his  landlord.* 

A  lodger  cannot  take  advantage  of  a  deduction  for  absence 
contained  in  a  contract  for  board  and  rooms  for  a  specific  time, 
if  he  leaves  the  house  permanently  before  the  time  agreed  upon 
has  expired.* 

3.  Lesiees  and  Tenants. — By  the  lease  of  a  building  or  part  of  a 
building,  everything  which  belongs  to  it,  or  is  used  with  it,  and 
which  is  reasonably  essential  to  its  enjoyment,  passes  to  the  les- 
see as  incident  to  the  principal  thing  and  as  a  part  of  it,  unless 
especially  reserved.* 

to  lodgers  whom  he  did  not  supply  time,  had  boarders  in  defendant's  rooms, 
with  meals;  but  he  leased  the  basement  August  20th  plaintiff  gave  up  the 
of  the  building  to  another  person,  who  house.  Held^  that  the  plaintiff  was 
kept  a  restaurant  there  as  an  independ-  entitled  to  bring  an  action  for  the 
ent  establishment,  to  which  a  doorwaj  breach  of  the  contract  without  waiting 
gave  access  from  the  lodging  rooms,  for  the  expiration  of  the  year,  and  that 
Held^  that  defendant  was  not  an  inn  in  such  action  she  could  only  recover 
keeper,  and  therefore  not  entitled  to  a  the  damages  suffered  at  the  time  of  the 
lien  as  such  upon  property  of  persons  commencement  thereof.  The  damaffe« 
to  whom  he  let  rooms;  and  that,  as  the  in  such  an  action  would  be  the  profits- 
keeper  of  a  lodging  house,  he  was  not  that  she  would  have  made  up  to  Au> 
entitled  to  such  a  lien,  mere  lodging  gust  20th,  had  the  defendant  performed 
house  keepers  having  no  lien  upon  the  the  contract  on  his  part,  deducting  the 
effects  of  lodgers  either  at  common  law  profits  on  the  boarders  put  in  defendant's 
or  under  the  statutes  of  this  State.  rooms.  The  contract  provided  that  in 
For  distinction  between  inn  and  case  of  the  absence  of  the  defendant 
lodging  Mouse,  see  Parkhurst  v.  Foster,  and  his  family  only  half  the  price 
I  Salk.  387;  Dansey  v.  Richardson,  3  should  be  paid.  He/d,  that  this  only- 
El.  &  Bl.  144;  Carpenter  v.  Taylor,  i  applies  in  case  he  retained  the  rooms. 
Hilt.  193;  Kopper  v,  Willis,  9  Daly  and  that  he  could  not  claim  an  allow- 
(N.  Y.)  460;  Bissell  v,  Pearce,  28  N.  ance  therefor  after  he  had  wholly  aban- 
Y.  252;  Rivara  v.  Ghio,  3  £.  D.  Smith  doned  the  contract  on  his  part.  See 
(N.  Y.)  268;  Alt  V.  Weidenberg,  6  also  Dillon  v.  Anderson,  43  N.  Y.  231. 
Bosw.  176.  See  generally  Inns  and  8.  Rights  of  Lesseea  and  Tenants. — 
Inn  Keepers,  vol.  11,  p.  i.  Riddle  v.  Littlefield,  ^3  N.  H.  503;  Bean. 

1.  Liable  for  Time  of  Actual  Oecu-  v.  Coleman,  44  N.  l).  544;  New  Ips- 
IMUioy. — In  Kirkman  v,  Jervis,  7  Dowl.  wich  Factory  v.  Batchelder,  3  N.  H.. 
Rep.  678,  it  was  keld  that  if  a  landlord  190;  Dunklee  v.  W.  R  Co.,  24  N,  H^ 
of  furnished  lodgings  by  his  mlscon-  495;  Gibson  v.  Brockway,  8  N.  H.  465;. 
duct  justifies  a  tenant  in  an  abrupt  de-  Winchester  v.  Hees,  35  N.  H.  43; 
parture  during  a  tenancy  limited  to  a  Snyder  v.  Hersberg,  11  Phila.  (Pa.) 
specific  period,  he  cannot  recover  rent  200;  Lowell  v.  Strahan,  145  Mass.  i; 
for  the  whole  time  agreed  on,  but  is  en-  Shawmut  Bank  v.  Boston,  1 18  Mass. 
titled  to  rent  for  the  time  during  which  1^5;  Leonard  v.  Storer,  115  Mass.  86; 
there  has  been  an  actual  occupation.  Henkle  v.  Murr,  31  Mun   (N.   Y.)  28; 

2.  Gear  on  Landlord  and  Tenant,  ^  Wp.tktns  v.  Goodall,  138  Mass.  533; 
46;  ci/in^  Wetmore  u.  laffray,  9  Hun  Pevey  z\  Skinner,  116  Mass.  129; 
(N.  Y.)  140;  Wilson  v.  Martin,  1  Den.  Cheescborough  v.  Green,  10  Conn.  319; 
(N.  Y.)  602.  Baldwin  t\  Morgan,  43   Hun  (N.   Y.> 

In  Wetmore  v.  Jaffray,  9   Hun    (N.  355;  Lewis  v.  Havens;  40  Conn.  363; 

Y.)  140,  plaintiff  and  defendant  entered  Telegraph  Co.  v.  Pewtress.  43  Conn^ 

Into  an  agreement  whereby  the  former  167;  Noyes   r».  Berham,  44  Conn.  205. 

was  to  furnish  rooms  and  board  for  the  One  Tenant  Cannot  Impkir  Bigbts  of 

defendant  and  his  family  for  one  year  Gotenant. — In  Snyder  v.  Hersberg,  11 

from  March  24th,  1875.    Defendant  left  Phila.    (Pa.)  200,  the  court  held  that 

the  house  on  May  27th,  1875,  without  where  premises  are  leased  to  plaintiff 

sufficient  reason  therefor.     Afterwards,  with  the  privilege  of  erecting  signs  in. 

and  before  August  20th,  plaintiff,  for  a  front  of  certain  portions  of  the  proper- 
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1.  Obligationi  of  Tenant!  of  Apartmeati. — Where  a  tenant  of 
apartments  takes  a  lease  or  assignment  of  a  lease  with  the  usual 
covenant  that  he  has  received  the  premisesin  good  condition,  and 

knowing  that  the  upper  portions  of  the  building  will  be  occupied 
by  other  tenants,  he  will  be  held  to  take  subject  to  the  risks  in- 
cident to  such  occupation,  and  the  landlord  will  not  be  liable  for 

damages  resulting  to  one  tenant  from  the  acts  of  another  unless 

he  has  done  some  act  by  himself  or  agents,  or  omitted  some  duty 

t^,  the  lessee  of  another  part  of  the  bllitv.  but  If  done  slmplj' as  a  prepan- 
same  building  cannot  impair  plalntifFe  tlon  ibr  further  investigation  before  de- 
lights. The  purpose  for  which  prem-  ciding  to  take  the  rooms,  it  is  a  matter 
ises  were  granted  when  expressed  in  of  no  consequence.  Lewis  t'-  Havem. 
words  in  a  lease,  followed  by  the  actual  40  Conn.  363. 

occupation  of  them  Ibr  that  purpose,  Klgbl  oT  «  LaM««  to  Paint  Usas  ea 

estop   the  landlord  and  those  claiming  Ontalde  Valla   of  Demliad  Pr*mf«ii  — 

under    him    from    acts    which    defeat  if  the  signs  and  pictures  arc  germane 

that  purpose.  to  the  lessee's   business,  are  not   calcu- 

In  Riddle  v.  Littlefield,  53  N.  H.  lated  to  offend  the  public  eje,  and  do  not 
503,  A  leased  to  B  "a  certain  store  extend  beyond  the  premises  leased,  in 
known  as  No.  191  Elm  street."  Helii  the  absence  of  restrictions  in  the  lease, 
that  by  the  terms  of  the  lease  B  ac-  the  right  to  paint  tbcm  on  the  outside 
quired  the  right  to  the  use  of  the  out-  walls  accompanies  the  tenancy.  Bald- 
side  walls  of  the  building  for  the  pur-  win  v.  Morgan,  43  Hun  (N.  Y.)  355. 
pose  of  posting  bills  and  notices  there-  STldwice  of  ITm  and  Occvpatlon. — 
on;  and  that  A  could  not  convey  this  Franklin  Tel.  Co.  v.  Pewtress,  43 
Incident  right  to  a  third  person.      Fos-  Conn.  167. 

TBR,J„  observes  in  his  opinion:    "The  UabUlty  ot  One  of  Two  Joint  Laiaeet 

lessee  acquired  the  right  to  the  use  and  to   Aecoimt     tax    Kent    KacelTed     tzom 

occupation  of  the  outside  walls  as  par-  SnbtMUUltl. — A   store  was  hired    bv  B 

eel  of  the  demised  premises  proper  and  and  N  jointly  at  an  agreed  rent  for  two 

not  as  a  thing  technically  appurtenant  years,  the  father  of  each  guaranteeing 

thereto.     The  outside  wall  of  a   build-  his  son's  contract  for  the  rent.       The 

Ing  leased  or  conveyed,  passes  by  the  lessees  went  into  occupancy,  and   in   ac- 

lease  or  deed  as  much  as  the  inside  of  cordance  with  their  purpose   in   hiring 

the  same  wall.     It  would  be  singular  if  the  store  together,  divided  the  floor  be- 

a  landlord  who  had  leased  a  building  tween  them,  each  railing  off  and  occu- 

for  the  purpose  of  trade,  might  occupy  pying  separately   his    portion.        Each 

the  outer  wails  of  the  same  building  for  leased  desk  room  within  his  eacloeurc 

displaying  the  advertisement  of  a  rival  and  received  the  rent,  but  B  received  a 

trader;  but  this  result  might  very  prob-  larger  amount  than  N.     Held,  that  the 

ably    follow     If  the   lessee  might  not  rents   thus   received    from    subtenAntt 

control  the  use  of  the  exterior   walls.  were  received  to  their  separate  use,  and 

AleaM  or  a  Ilrit    floor  In  a  bnlldlnc  that  B  was  not  liable  to  account  to  N 

InoIadM  th*  ontalds  of  Uia  front  wall  of  for  the  excess  of  rents  received  bv  him. 

that  part  of   the   building,  if  there  is  B  used   the   rents   received  by   him   in 

nothing  in   the   lease   to   control  such  payment  of  his  share  of  the  rent  upon 

construction.      An   agreement   by   the  the  joint  lease,  leaving  a  portion  of  N't 

lessee  of  a   building   to  allow  a  third  share  unpaid,     //eld,  that  if  the  money 

person.  In  consideration  of  an  annual  had  been  received  by  B  to   their  joint 

payment  by  him,  to  place  a  sign  upon  use,  yet  that,  as  ft  was  so  received  with 

the  outside  wail  of  the  building,  for  a  N's  consent  and  without  any  condition 

stated  time,  Is  not  a  breach  of  a  cove-  as  to  the  use  to  be  made  of  It,  its   appli- 

nant  in  the  lease  not  to  underlet  any  cation  by  B  to  his  portion  of  the   rent 

E art  of  the  premises.      Lowell  i>.  Stra-  would  merelv  leave  B  indebted    to  N 

an,  14s  Mass.  i.  for  the  latter's  share  of  the  monejr,  and 

fllMalns    Sooma  Kar    or   Kaj    Hot  would  not  give  to  N's  guarantor   ^tho" 

Oeutttnto    TaUnc  Poiieulon. — If   the  a  right  to  recover  such  share  of  B  ora 

cleaning  Is  done  as  an  act  of  possession  right  to  a  contribution  from  B's  guai^ 

it  is  sufnclent  occupation  to  create  lia-  antar.  Noyes  v.  Benham,  44  Conn.  30c 
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which  by  .aw  he  was  required  to  perform.  In  order  to  make  a 
landlord  liable  to  his  tenant  for  such  injuries,  it  must  be  shown 
that  the  agencies  causing  the  damage  were  under  the  manage- 
ment of  the  landlord  or  his  agent,  and  that  the  damage  arose  by 
reason  of  unskilful  use  of  such  agencies.^  It  is  a  general  rule  of 
law  that  the  occupant  of  premises  is  responsible  for  injuries  re- 
ceived in  consequence  of  a  failure  to  keep  them  in  repair.*  The 
lessee  of  apartments  is  not  the  agent  of  the  landlord  in  the  sense 
that  the  latter  is  responsible  for  the  damages  which  result  to 
third  persons  from  the  illegal  or  negligent  use  of  the  rented 
premises  by  the  former ;  the  landlord  is  responsible  for  any  dam- 
age which  may  occur  from  the  defective  construction  of  the  ten- 
ement or  from  his  failure  to  keep  it  in  proper  repair ;  but  if  it  be 
properly  constructed  and  kept  by  the  landlord  in  proper  repair, 
the  tenant  alone  is  responsible  for  his  bad  or  negligent  use  of  a 
thing  good  in  itself,  and  kept  good  by  the  landlord,  but  made 
bad  and  working  damage  by  the  tenant's  improper  or  negligent 
use  of  it.* 

1.  Greene  v,  Hague,  lo  Bradw.  (lU.)  Y.)  545;   Engle  v.  Swajzc,  2  Daly  (N. 

508;   Mendel  v.  Fink,  8  Bradw.  (111.)  Y.)  i^;  Gridley  v.  City  of  Blooniing- 

380.  Bumham  v.  Martin,  00  111.  438;  ton,  68  111.  47;    btove  Co.  v.  Wheeler, 

Cleves  V,  Willoughby,  7  HUl  (N.  Y.)  14    Bradw.    (111.)    112;     Ortmayer    v. 

83;  Vanderbilt  t/.  Perse,  3  £.  D.  Smith  Johnson,  45    111.  469;    Vason    ?'.  Au- 

(N.  Y.)   428;     Walker    v.   Gilbert,    2  gusta,  38  Ga.  542 ;   White  v.  Montgom* 

Robt.  (N.  y.)  214;    Post  V.  Vettier,  2  ery,  58  Ga,  205;  Simonton  v  Loring,  68 

E.  D.   Smith   (N.    Y.)    248;  Ross   v.  Me.  164. 

Fedden,  7  Q^B.  661 ;  Taylor  v.  Bailey,  Liability  of  One  Tenant  of  Apartment! 

74  111.  178;  Kobins  V.  Mount,  4  Rob.  for  Negligence  Resulting  in  Injuries  to 

(N.  Y.)  553;  Warren  v,  Kauffman,  2  Anotber. — In   Simonton  v.   Loring,  68 

Phila.  (Pa.)  259;  Morgan  v.  Smith,  70  Me.  164,  the  servants  of  the  occupants 

N.  Y.  537;  Moore  v.  Goodell,  34  N.  of  an  upper  tenement  accidentally  or 

Y.  527;  Olmstead  v,  Burke,  25  111.  86;  negligently  left  open  a  faucet,  thereby 


Wicket  V,  Lewis,  40  111.  251;  White  v,  causing  the  water  to  overflow  and  flood 

Montgomery,  58  Ga.   205;    Vason  v,  the  tenement  below. /f^/tf,  that  the  occu- 

Augusta,  38  Ga.  542.  pants    of    the    upper   tenement    were 

In  Wicker  v.  Lewis,  40  111.  251,  the  liable    for  the    damage  thereby  done, 

court  Atf/(e/ that  where  a  lease  of  store  Lowell  t^.  Spaulding,  4  Cush.  (Mass.) 

rooms,  which  were  in  an  unfinished  277;    Kirby     v,    Boylston   Assoc,    14 

condition,    provided    that    the    lessees  Gray  (Mass.)  249;  Leonard  v.  Storer, 

were  to  take  them  without  any  other  115  Mass.  86;  Shipley  v.  Fifty  Assoc!" 

finish     than     certain    specified   work  ates,   106    Mass.   194;    Gray  v,  Boston 

which  the  lessor  was  to  hare  done,  and  Gas  Light  Co.,  1 14  Mass.   \^\  Bach- 

**all  other  work  that  may  be  needed  or  eldor  v.  Heagan,  18  Me.  32;  Hewey  v. 

desired  in  and  about  said  stores  is  to  be  Nourse,  54  Me.  256;   Hally  v.  Boston 

made  and  done  hy  the  lessees  at  their  Gas  Light  Co.,    8    Gray   (Mass.)  123; 

own  expense."     The  meaning  of  this  Moore  v.  Goedel,  34  N.  V.  527. 
latter  clause  is,  that  the  lessees  were  to        8.  In  White  v,  Montgomery,  58  Ga. 

have  done  whatever  work    might   be  204,  the  court  held  that,  if  a  landlord 

needed  or  desired  by  tkem^  at  their  own  rent  difierent  apartments  in  the  same 

expense.    It  did  not  mean  that  what-  building  to  diflferent  tenants,  and  the 

ever  work  upon  the  stores  the  landlord  store  room    rented    to   one    tenant  is 

mi^^ht   consider  needful  or    desirable,  under  rooms  used  as  a  hotel,  rented  to 

was  to  be  done  at  the  cost  of  the  ten-  another,  and  immediately  over  the  store 

ants.  room  there  is  a  water  closet  properly 

S.  Loony  v.  McLean,  129  Mass.  33;  constructed  and  kept  in  proper  repair 

Watkins  v,  Goodall,    138   Mass.  533;  by  the  landlord,  but  so  improperly  or 

Worthington  v.  Parker,  11   Daly  (N.  negligently  used  by  the  occupants  of 
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6.  LUbUity  of  Landlord  to  Tenaot  of  Apaitmonti. — When  a  tenant 
is  injured  through  any  negligence  or  want  of  reasonable  care  or 
^ill  on  the  part  of  the  landlord  or  his  servants,  the  landlord  will 
be  liable  to  repair  the  same  in  damages.^  That  there  is  no  im- 
plied warranty  in  the  letting  of  a  house  that  it  is  safe  and  fit  for 
habitation,  and  that  the  tenant  takes  the  premises  as  they  are, 
and  must  pay  rent  for  the  term,  is  well  settled,  as  regards  prem- 
ises which,  by  the  temis  of  the  lease,  have  passed  out  of  the  con- 


of    the    hotel  ia    mponuble    for    the  Y.  139;  Robbini   i>. Jones,  isC.B, S. 

damage  to   hla    cotenant  of  the  store  S.  sii;   Bowe   v.   Hunking,  13c  Maw. 

room,  and  the  landlord  is  not.    Whether  380;  McCormfck  v.  Stowell,  138  Msss. 

the  damage   resulted   from    the  fatiltjr  431;  Stanwood  v.  Comer,  ii8Mu>.  54. 

coiutructlan  of  the  water  closet,  and  its  Il«fllseiie«  oT  EaipIor«e. — In  Glickuii 

not  being  kept  In  proper  repair  bj  the  v.  Maurer,  75  111.  389,  a  landlord  occu- 

landlord,  or  from  the  improper  use  of  pjlng   the  upper   story   of   a  building 

It  bv  the  occupants  of  me  hotel,  Is  a  employed   a  mechanic  to  put  in  a  tkv 

question  ibr  the  jury.  light    in    the    roof,   who  neglected  ta 

1.  Gllchant    v.    Mauer,    75  Hi.  aSg;  cover   the    same,    so     that   ft    riintd 

djetineuiBtied  from    Scammon   v.  City  through  the  opening  and  thereb;  dim- 

of   Chicago,    35    111.    434;   where    the  aged  the  goods  of  a  tenant  occupi-big 

owner  gave  tbe   entire   possession  and  the  first  story.     Held,  that  the  lutdlard 

controlofthepremtsesto  the  contractor,  was  liable  to  the  tenant  for  the  negli- 

Ortmajer    v.  Johnson,   45   III.   469;  gence   of   the  mechanic   In  doing  the 

Bissell  D.  Lloyd,  100  111.  214;  White  v.  work. 

Montgomery,  j8   Ga.  104;    Dausey   v.  Vatlo*    to    B«p«lr. — In   Quthman  t. 

Richardson,  j  El.  &  B.   144;   Bank   v.  Castieberry,  40  Ga.  ^^^,  the  court  itii 

Newton,  76   N.   Y.   616;  Guthman  v.  that,   where   the  lajidlord    occupied   a 

Caatleberry,    49    Ga.    373;     Toole    v.  room  In  the  name  building  immcdiateir 

Beckett,  67  Me.  544;   Priest  v.  Nichols,  over  the  store  of  the  tenant,  he  is  pre- 

116  Mass.  ^i;  Norcross  v.  Thorns,  jt  sumed  to  have  known  the  condition  of 

Me.   5031  Boston   v.  WortUngton,   10  the   roof  better   than   the   t 

■"        ■       '    ""                         '  notice  by  the  tenant  to  the  1 

repair   such  roof  is  unnecessary  tc 

WeekT  Dig.   466;   Looney  v.   Mc-  title  the  tenant  to  recoup  the  damjget 


V.  .... 

Lean,  119  Mais.  33;   Sweeney  v.  Rail-  sustained  by  leakage  as  agalns 

rW,  10  Allen   (Mass.)  368;   Elliott  v.  tress  warrant   for  rent.     The  landlord 

Pray,  10  Allen   (Mass.)   378;   Whltta-  Is  not  liable  to  the  tenant  for  damages 

ker  V.   West   Boy  is  ton,  97   Mass.  173;  to  his  goods,  resulting  from   uoforeteen 

Reed  v.  Northfield,  i3Pick.  (Mass.)  94;  and   extraordinary    causes,    unlesi   (O 

Kirby  v.  Boylston   Market   Assoc.,  14  stipulated  In  the  contract  at  the  time  of 

Gray  FMasa.)   349;   Stetson   v.   Faxon,  renting. 

19  Pick.  (Mass.)  147;   Kenkle  v.  Murr, — ' 

31  Hun  N.  y.  38;   Inhabitants  of  Mil- 

foid  v.  Holbrook,  9  Allen  (Mass.)  17;  a    building    undertakes    to    make    all 

Freidenburg    &   Co,  v.  Jones,  63  Ga.  needed   repairs  and  alterations  in  *rA 

til;  Jones  v.  Freidenbufv,  66  Ga.  505;  about  such  room,  the  lessor,  by  impli- 

Fash   V.   Kavanagh,   34   How.  Pr.  (N.  cation,  will  be  bound  to  keep  the  reii- 

V.)   347;    Rcadman   v.    Conway,    136  due   of  the  building  In  repair,  so  as  io 

MaM,374;IvBTw.  Hedges,  9  O.B.  Div.  protect   such   room.     BUsel)  d.  Liotd. 

80;  Dutton  o.  Gerrlih,  9  Cush.  (Mass.)  100  111.  114. 

8g;   Royce   r.  Guggenhcfan,   106  Mass.        Tmut  R«l«M»d  ftr  Waat  of  >«*•». 

loi;   Minor   v.   Sharon,  113  Mass.  477;  — When   a   party   rents   a   room  in  1 

Woods   V.   Naumkeag,   T14  Mass.  357;  building  for  a  store  room,  undertaking 

Piatt  II.  Fimey,    16  Bradw.  (III.)  216;  to   keep  the  building,  except  the  parti- 

Ocvupe  !■.  Genin,  45  N.  Y.  119;   Sutton  cular  room,  in  proper  repair,  and  n^' 

V.  Temple,   u   M.  ft  W.  51;  Jaffe   v.  lecU   to   repair,  so  that  the  roof  of  tiK 

Harteau,  56  N.  Y.  398;  George  ;■.  Ski»-  building  leaks  so  badly  as  to  render  the 
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trol  of  the  landlord  into  the  exclusive  possession  of  the  tenant^ 
but  where  a  portion  of  a  building  is  let  and  the  tenant  has  rights 
in  common  with  the  landlord  and  other  tenants,  the  rule  is  oth- 
erwise, for  there  is  no  such  leasing  as  will  exonerate  the  land- 
lord  from  all  responsibility  for  the  safe  condition  of  that  portion 
of  which  he  still  retains  control,  and  which  he  is  bound  to  keep 
in  repair ;  as  to  such  portion,  he  still  retains  the  responsibilities 
of  a  general  owner  to  all  persons,  including  the  tenants  of  his 
building.^ 

store  room  unfit  for  the  use  for  which  oUcloth  laid  upon  the  stairs  in  tlie  liall, 
it  is  rented,  and  the  lessee  leaves  the  it  must  be  shown  not  only  that  the  fall 
same  on  that  account,  the  lessor  will  was  occasioned  by  the  dangerous  con- 
not  be  entitled  to  recover  rent  for  the  dition  in  which  the  oilclom  was  left, 
store  room  for  the  time  after  it  is  but  also  that  the  landlord  neglected, 
abandoned.  Bissell  v.  Lloyd,  loo  111.  after  having  had  knowledge  or  notice 
214.  of  its  dangerous  condition,  to  repair 

Tenant  Hot  Bequired  to  Make  8nb-  the  same,  or  that  he  omitted  to  use  rea- 

•iaatial  and  Lasting  Repairs. — A  tenant  sonable     means     and   precautions   to 

renting  part  of  a  dwelling  house  which  ascertain  its  conditions  and  make  the 

Is   also  occupied  by  other  tenants  is  requisite  repairs.     Henkle  v,  Murr,  31 

under  no  obligation  to  make  repairs  of  Hun  (N.  Y.)  28. 

a  general,  su&tantial  and  lasting  na-  In  Freldenburg  &  Co.  v,  Jones,  63 
ture,  and  if  the  landlord,  upon  whom  Ga.  613,  the  court  Jkeldy  that  in  order 
this  duty  rests,  suffers  the  prem-  that  a  landlord  shall  relieve  himself 
ises  to  become  so  defective  as  to  turn-  from  liability  to  the  tenant  below, 
ble  down,  he  is  answerable  to  the  ten-  caused  by  the  overflow  of  water  from  a 
ants  for  injury  to  their  property  caused  bath  room  above,  though  properly  con- 
thereby.  Where  it  appears  that  the  structed,  and  remit  the  tenant  to  an  ac- 
tenant  was  aware  of  the  defective  con-  tion  against.the  cotenant  above,  he  must 
dition  of  the  premises  and  remained  show  that  the  said  cotenant  had  the  co- 
upon a  promise  of  the  landlord  to  have  elusive  right  of  possession  and  user  of 
proper  repairs  made  and  to  pa^  him  the  bath  room;  and  where  such  bath 
for  any  damages  suffered,  it  is  for  the  room  was  unquestionably,  at  the  time  at 
jury  to  say  whether  the  tenant  was  ex-  least,  as  much  under  the  right  to  control 
cused  in  remaining  by  said  promise,  and  occupy  it  of  the  landlord  as  of  the 
Bold  V.  O'Brien,  17  N.  Y.  Week.  Dig.  cotenant,  the  landlord  will  be  liable  for 
466.  damages  to  the  tenant  below. 

Landlord  Bound  to  Use  Beaaonable  In  Readman  v,  Conway,  126  Mass. 
Oara  In  Making  Bepalra. — A  landlord  374,  the  court  keid  that  where  different 
who  lets  rooms  in  a  building  to  differ-  parts  of  a  building  are  let  to  different 
ent  tenants,  with  a  right  of  way  in  tenants,  with  the  right  in  the  tenants  of 
common  over  a  staircase,  is  bound  to  using  in  common  the  approaches  and 
use  reasonable  care  to  keep  such  stair-  passage  ways,  which  are  not  let,  but  re- 
case  in  repair.  If  he  fails  to  do  so,  he  is  main  m  the  possession  of  the  landlord, 
liable  to  a  tenant  injured  thereby  while  the  landlord  as  owner  and  occupant  is 
in  the  exercise  of  reasonable  care;  and  held  liable  to  strangers  who  are  right- 
the  fact  that  the  tenant  uses  the  stair-  fully  using  these  passage  ways  for  all 
case  after  knowing  that  it  is  in  a  dan-  injuries  received  from  defects  in  the 
gerous  condition  is  not  conclusive  evi-  construction  or  from  want  of  repair  of 
dence  that  he  is  not  in  the  exercise  of  the  passage  ways, 
due  care.  Looney  v.  McLean,  129  The  foundation  of  liability,  in  cases 
Mass.  33.  where  there  is  no  warranty  and  no  mis- 

Liability  of  Landlord  to  Stranger  In-  representation,  is  negligence.     George 

Jnred  In  Visiting  a  Tenant. — ^To  render  v.  Skivington,  L.  R.,  5  Ex.  i. 

the  owner  of  a  building,  the  rooms  of  1.  Looney  v.  McLean,  129  Mass.  33; 

which  are  rented  to  different  tenants,  Leavitt  v,  Fletcher,  10  Allen  (Mass.) 

liable  for  the  injuries  sustained  by  a  119;  Foster  v,  Peyser,  9  Cush.  (Mass.) 

person  who,  while  visiting  one  of  the  242;  Readman  v.  Conway,   126  Mass. 

tenants,  caught  her  heel  in  a  hole  in  the  374;    Melford  v.  Holbrook,    9    Allen 
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rmddMd  LODGINGS  AND  APARTMENTS: 

6.  Foniiihed  Apartments. — Since  a  lease  of  furnished  apartments 
involves  an  interest  in  land,  an  agreement  between  the  lessee  and 
lessor  that  the  latter  will  place  new  furniture  in  the  apartments 
is  within  the  statute  of  frauds,  and  must  be  in  writing.* 

A  lessor,  in  the  absence  of  negligence,  fraud  or  any  agreement 
to  that  effect,  is  not  liable  in  damages  to  the  lessee  of  furnished 
apartments  in  his  building  or  others  lawfully  upon  the  premises, 
for  an  accident  occurring  by  reason  of  defective  machinery.* 

There  is  no  implied  obligation  on  the  part  of  landlord  to  make 
any  repairs  except  such  as  he  expressly  agrees  to  make,'  and  the 
tenant  is  liable  for  rent  unless  the  premises  are  found  to  be  un- 
inhabitable through  the  act  or  default  of  the  landlord,^  and  per- 
haps  even  then.*  In  the  case  of  furnished  apartments,  the  rent 
is  deemed  to  issue  out  of  the  land,  and  not  out  of  the  goods, 
and  a  landlord  may  distrain  for  the  same.^  When  a  landlord 
rents  apartments  to  another,  he  impliedly  g^nts  all  that  is  indis- 
pensable  for  their  free  use  and  full  enjoyment,  and  he  cannot 

(Mass.)    17;    Watkins  v.  Goodall,  138  S.  JafTe  v,  Harteau,  56  N.  Y.  398; 

Mass.  533.  Cleves  v.  WUloughby,  7  HiU  (N.  Y.) 

Lessor  is  liable  to  tenant  occupying  8t;  O'Brien  v.  Cap  well,  59  Bart).  (N. 

part  of  a  building  for  damages  caused  x  .)  497;  Hart  v,  Windsor,  12  M.  &  W. 

by  a  fall  of  a  chimney.    But  he  is  not  68;  Keates  v.  Cadogan,  10  C.  B.  591; 

liable  for  injuries  if  the  want  of  repair  Robbins  v.   Tones,  15  C.  B^  N.  S.  221; 

was  caused  by  the  acts  of  third  par-  Leavitt  v,  Fletciier,  10  Allen  (Mass.) 

ties.    Piatt  t;.  Farnej',  16  Bradw.  (111.)  119.     See,  however,  Kimmell  v.  Bur- 

216.  fied,  a  Daly   (N.  Y.)  155.    In  Jaffe  v. 

Lessor     is   not    liable    for     injuries  Harteau,  56  N.  Y.  398,  certain  premises 

caused  hy  the  giving  way  of  stairs  not  of  defendant  were  sublet  to  plaintifi's 

known  by  him  to  be  unsafe.    Bowe  v.  husband  and  occupied  by  the  latter  as 

Hunking,  135  Mass.  380.  a  residence    for    himself    and   family. 

In  Worthington  v,  Parker,  11   Daly  Plaintiff  was  injured  by  the  explosion 

(N.  Y.)  545,  the  court  keld^  that  the  of  a  boiler  in  the  kitchen.    Some  evi- 

lessor  was  liable  for  injuries  to  a  tenant  dence  was  given  tending  to  show  that 

caused  by  obstructions  of  ice  upon  a  the  explosion  would  not  have  happened 

a  common  piazza  arising  from  defects  had  there  been  a  safety  valve  to  the 

in  common  pipe.    See  also  Payne  v,  boiler.    It  did  not  appear  that  defend- 

Rogers,  2  H.  Bl.  350;  Leslie  v.  Pounds,  ant  knew  of  or  had  any  reason  to  suspect 

14  Taunt.  649;  Todd  v.  Flight,  9  C.  B.,  any  defect,  or  that  any  danger  was  to 

N.  S.  388;  Gandy  v,  Jubber,  5  Best  &  S.  be"  apprehended   from  the  use  of  the 

78;  Mayor  v,  Corlies,  2  Sandf.  Super,  boiler  for  the  purpose  intended.    HeUy 

Ct   (N.    Y.)   301;  Waggoner  v.  Jer-  that    the    facts  did    not  estoblUh  anv 

maine,  3   Den.  (N.  Y.)  311;  Mayor  v.  liability  on  the  part  of  defendant   See 

Bailey,  2  Den.  (N.  Y.)  445.          '  also  Carstairs  v.  Taylor,  L.  R.,  6  Ex. 

1.  Medielen  v,  Wallace,  7  A.  &  E.  223;  Stapenhorst  v.  Mfg.  Co.,  15  Ahb. 

32;  Vaughan  V.  Hancock,  3  C.  B.  766.  Pr.,  N.  S.  (N.  Y.)  355. 

In  Vaughan  v.  Hancock,  3  C.  B.  766,  8.  Arden  v,  Pullen,  10  M.  &  W.  321; 

the  plaintiff  agreed  to  let  a  house  to  Keates  v.  Cadogan,  10  C.  B.  591;  Gott 

the  defendant  and  to  sell  him  certain  v.  Gandy,  2    E.  &  B.  845;    Dunn  r. 

furniture  and  fixtures  therein,   and  to  Sayles,  c'^C^B.  685;  Aspdin  r.  Austin, 

make  certain  alterations  and  improve-  cQ^B.  671;  Churchwartl  t^.  Ford,  2  H. 

ments  in  the  house;  and  the  defendant  &  N.  446;  Wiltz  v.  Matthews,  52  N.  V. 

agreed  to  take  the  house,  and  to  pay  512;  Mumford  i^.  Brown,  6  Cow.  475- 

for  the  furniture  and  fixtures  and  altera-  4.  Izon  v,  Gorton,  7  Scott  537. 

tions.    Held,  that  this  was  an  agree-  5.  Surplice  v.  Farnesworth,  7  M.  & 

ment  relating  to  an  interest  in   land  G.  576;   Hart  v.  Windsor,  12  M.  &  "• 

within  the  fourth  section  of  the  Statute  68. 

of  Frauds.  6.   Newman  ».  Anderton,  2  Bos.  » 
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deprive  the  lessee  of  ingress  and  egress  to  such  apartments  at  all 
hours  and  times.*  Nor  can  he  object  to  the  free  use  of  the  bell 
and  knocker,  halls,  staircase  or  passageways,  or  any  of  the  neces- 
sary adjuncts  of  his  furnished  apartments,  unless  it  be  otherwise 
stipulated  at  the  time  of  the  taking  of  the  apartments.* 

There  is  always  an  implied  condition  or  obligation  on  the  part 
of  th^  landlord  who  rents  furnished  apartments  that  the  same 
shall  be  reasonably  fit  for  habitation,  and  if  they  are  not,  the 
tenant  may  quit  without  notice.* 

7.  Tenement  Honaefl,  '^  French  Hats,"  Apartment  Honies. — ^The 
word  "  tenement '*  in  the  sense  here  used  signifies  "a  house  or 
homestead,"*  or  "  rooms  let  in  a  house."  *  The  compound  word 
"tenement-house,"  must,  therefore,  signify  a  house  with  distinct 
tenements  or  homes  which  separate  and  different  families  or  per- 
sons occupy  as  tenants  as  distinguished  from  boarding  houses  or 
hotels  where  the  occupancy  i§  not  one  of  tenancy,  but  that  of 
boarders  or  guests. 

Flats  and  apartment  houses  are  properly  classed  with  tenement 
houses,  since  they  are  buildings  occupied  by  tenants  in  name  and 


P.  New.  R.  224;  Cadogan  v.  Kennet,  52;  Smith  v.  Kinkaid,  i  Bradw.  (111.) 
owp.  432;  Spencer's  Case,  5  Coke  17.  620;  Coe  v,  Vodges,  71  Pa.  St.  383; 
1.  Maclennan  v,  Ins.  Co.,  39  U.  C.    Machine    Co.    v.    King,    51    Vt.  462; 


Cowp.  432;   Spencer's  Case,  5  Coke  17.    620;  Coe   v,   Vodges,  71  Pa.   St.  383; 
R.  515;  Lane  v.  Dixon,  3  M.  G.  &  S.     Westlake  v.  Degraw,  25  Wend.  (N.  V.) 


776.  669;  O'Brien  v.  Capwell,  59  Barb.  (N. 

2.   Underwood  v.   Burrows,  7  C.  &  Y.)  477;Grave8t;.  Cammeron,  58  How. 

P.  26;  Maclennan  v.  Ins.  Co.,  39  U.  C.  Pr.  (N.  Y.)  75;  Christopher  v,  Austin, 

R.  515.  II  N.  Y.  216;  Sutphen  v.  Sebass,  14 

«.  When  thej  are  infested  with  ver-  Abb.  Pr.,  N.  C.  (N.  Y.)  67;  Welles  v. 

mm.     Smith    v,    Marrable,    11    M.   &  Castles,  3  Gray   (Mass.)   323;  Libbey 

W.  5.  V.  Tolford,  48  Me.  316;   Dutton  v.  Ger- 

Where  premises  were  rendered  nox-  rish,  9  Cush.   (Mass.)    89;    Foster  v. 

ious    and    unwholesome   for    want   of  Peyser,  9  Cush.  (Mass.)  242;  Howard 

proper  sewerage.    Collins  v.  Barrow,  v,    Doolittle,    3    Duer    (N.    Y.)  464; 

I  M«  &  Rob.  112.  Chappell  v.  Gregory,  34  Beav.  250,  and 

Where  persons  have  lately  died  upon  Searle  v,  Loverich,  L.  R.,  9  Q^  B.  131. 
the    premises  of  small  pox  or  other       Where  it  has  been  held  that  there  is 

highly  contagious  diseases.     Smith  v.  no  implied  warrant}'  in  the  lease  of  a 

Marnble,  II  M.  &  W.  5.     See  also  Wil-  house,  or  of   land,  that  it  should  be 

son  V.  Finch  Hatton,  L.  R.,  2  Ex.  Div.  reasonably  fit  for  habitation,  occupa- 

'343 i  Dutton  v.  Grerrish,  63  Mass.  94;  tion  or  cultivation,  and  that  there  is  no 

Edwards  V.  Ethrington,  7  D.  &  R.  117;  contract  (still  less  any  condition)  im- 

Perrelt  v.   Duprc,  3    Rob.   (La.)   52;  plied  by   law  on  the  demise  of   real 

Mechelen  v,  Wallace,  7  Ad.  &  E.  5^;  property,  only  that  it  is  fit  for  the  pur- 

Coonfoot  V.  Fowke,  6  M.  &  W.  308;  pose  for  which  it  is  let.    Yet  the  case 

Wallace  v.  Lent,  i  Daly  (N.  Y.)  481;  of  furnished  lodgings  or  apartments  is 

Minor     V.    Sharon,     112    Mass.    477;  expressly  distinguished  upon  the  ground 

Caesar    v,    Kountz,   60    N.    Y.    229;  that   the    letting  is   a  contract    of    a 

Crump  V.  Morrell,  12  Phila.  (Pa.)  24^;  mixed  nature,  being  in  fact  a  bargain 

Tyler  v.  Disbrow,  ao  Mich.  4i5;Cowie  for  house  and  furniture,  which  of  ne- 

V.  Goodwin,  9  C.  &  P.  378;  Potter  v.  cessity  must  be  such  as  are  fit  for  the 

Truett,  3  Harringt.  331;  Saiesbury  v.  purpose  for  which  they  are  to  be  used 

Marshall,  4  C.&  P.  ^;  Warehouse  Co.  See  generally  Landlord  and  Ten 

u.  Carr,    5  C.  P.  D.   ^07;  Campbell  ant. 
V.  Wenlock,  4    F.  &  Fin.  716.      See,        4.  Bouv.  Law  Diet, 
however,   Hart  v.  Windsor,  12  M.  &        6.  Jacobs    Law    Diet,    title    Tene* 

W.  68;  Sutton  v.  Temple,  12  M.  &  W.  ment. 
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in  fact.  However  they  may  be  divided,  they  are  separate  dwell- 
ings for  separate  and  different  families,  although  there  may  be 
but  one  entrance  and  outer  door  to  the  building.^  The  lease  of 
such  flats  or  apartnient  houses,  if  the  lessee  assumes  control  of 
the  premises,  will  create  a  tenancy  and  interest  in  the  real  estate, 
and  the  relation  of  landlord  and  tenant  is  accordingly  estab- 
lished.* • 

8.  lermination  of  Bights — Since  a  lodger  or  lessee  of  apartments 
in  a  house  has  no  interest  in  the  land  upon  which  the  building  is 
erected  beyond  that  connected  with  the  enjoyment  of  the  par- 
ticular room  or  apartments,  it  naturally  follows  that  with  the  de- 
struction of  the  building  the  rights  of  the  lessee  are  terminated.* 
When  the  thing  leased  is  destroyed,  the  accruing  of  rent  ceases, 
and  the  entry  upon  the  premises  by  the  landlord  for  the  purpose 
of  rebuilding  does  not  constitute  an  eviction.^ 

1.  Muegrove  v,  Sherwood,  53  How.  aker  v.  Hawley,  25  Kan.  674;  Harring- 
Pr.  (N.  Y.)  311;  Cincinnati  College  V.  ton  v.  Watson,  11  Oreg.  143;  Izon  r. 
Yeatman,  30  Ohio  St.  276;  Wiggin  v.  Gorton,  35  Eng.  Com.  L.  190. 
Wiggin,  43  N.  H.  561;  Loiing  v.  Ba-  Oommon  Law  Dootrine  as  B«caxda 
con,  4  Mass.  575  f  funnels  v.  Sullen,  2  Destmotlon  of  Premises. — The  doctrine 
N.  H.  532;  Stevens  v.  Thompson,  17  of  the  common  law  is,  that  when  lands 
N.  H.  hi;  Corrigan  v.  Riley,  26  N.J.  and  buildings  are  leased,  and  the  ten- 
L.  79;  Chilsborough  v.  Green,  10  Conn,  ant  expressly  covenants,  without  limita- 
318;  Winston  v.  Cornish,  5  Ohio  477.  tion  or  reservation,  to  pay  rent  for  a 
In  Musgrove  v,  Sherwood,  53  How.  term  of  years,  he  is  not  released  from 
Pr.  (N.  Y.)  311.  Westbrook,  J.,  held,  that  obligation  by  the  destruction  of  fhe 
that  the  erection  of  a  ^'French  flat*' or  buildingleased,  by  accidental  fire.  Hallet 
apartment  house,  was  a  violation  of  a  v,  Wy  lie,  3  Johns.  44;  Gates  v.  Green.  4 
covenant  not  to  erect  a  tenement  house,  Paige  Ch.  355;  3  Kent  Com.  446.  See 
a  building  which  is  to  be  occupied  by  generally  Landlord  and  Tbkakt. 
tenants,  in  name  and  in  fact,  is  clearly  ExoepUon  In  Case  of  Lease  of  Apart- 
within  the  true  meaning  and  definition  ments  Only. — When  the  lease  is  of 
of  a  "tenement  house."  rooms  or  apartments  in  a  building  no 

2.  Evans  v.  Finch,  Cro.  Car.  473;  interest  in  the  land  is  granted  beyond 
Wright  V,  Stockport,  5  M.  &  G.  33;  that  connected  with  the  enjoyment  of 
Rex  V.  Unsworth,  5  A.  &  £.  261;  Jud-  the  rooms  demised,  and  w*hen  the 
son  V.  Luckett,  2  C.  B.  197;  Score  v.  building  is  destroyed  by  fire  there  is 
Huggett,  7  M.  &  G.  95;  Swain  v.  Miz-  nothing  upon  which  the  demise  can 
ner,  8  Gray  (Mass.)  183;  Youn?  v,  operate  and  the  lease  terminates  iirith 
Boston,  104  Mass.  05;  Stampers.  Sun-  the  destruction  of  the  thing  rented. 
derland,  L.  R.,  3  C.  P.  388;  Porter  v.  Harrington  v,  Watson,  11  Oreg.  143. 
Merrill,  124  Mass.  534.  Llaldlity  Tuns  UkMm  tbs  mtaiLt  of 

8.  Stockwell    t'.    Hunter,    11    Mete,    the  Parties  and  with  Befereneo  to  tlie 
(Mass.)    448;    Alnsworth    v,  Ritt,  38    8n1]ject  Matter. — In  getting  at  the  in- 


Cal.  8^;  Winton  v.  Cornish,  5  Ohio  tention  of  the  parties,  it  must  be  consid- 
477;  Kerr  v.  Merchants'  Ex.  Co.,  3  ered  that  while  the  lessee  had  the  li^l 
£aw.  Ch.  R.  (N.  Y.)  315;  McMillon  v.    to  make  repairs,  he  had  no  right  to  re- 


Solomon,  42   Ala.  356;   Proprietors  v.  build;  that  the  right  to  rebuild,  when  it 

City  of  Lowell,  i   Mete.  (Mass.)  538;  exists,  is  the  le^8or's.     When  the  build- 

Loring  v.  Bacon,  4  Mass.  575;  Graves  ing  is  destroyed  to  such  an  extent  that 

t;.  Berdan,  29  Barb.  (N.  Y.)  100;  Bank  it  cannot  by  repairs  be  made  to  ans^vrer 

V,  Boston,  118  Mass.  125;  Alexanders,  the  purposes  for  which  it  was  rented, 

Dorsey,  12  Ga.  12;  Haltzapeel  f^  Baker,  but  a  rebuilding  is  necessary,  the  inten- 

4  Taunt.  44;    Harrison  v.  North,  Cases  tion  of  the  parties  to  the  lease  must  be 

in  Chan.  83;   Hart  v,  Windson,  12  M.  that  the  demised  term  shall  end  -with 

&  W.  67;   Buerger  v.  Bo^'d,  25  Ark.  the  destruction  of  the  premises.     Aus- 

441;  Stow  XK  Russell,  36  111.  35;  Wo-  tin  v.  Field,  7  Abb.  Pr.,  N.  S.  2^ 
mack  V,  McQuarry,  28  Ind.  103;  Whit-        4.  Alexander  v,  Dorsey,  12  Ga.  la. 
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A  lessee  of  apartments  is  not  liable  for  rent  subsequent  to  th 
time  of  leaving  when  compelled  to  do  so  by  the  misconduct  o 
his  landlord ;  ^  but  when  a  lessee  abandons  possession  of  th 
apartments  and  subsequently  returns  to  them  he  is  liable  for  ren 
during  the  interval  of  nis  absence,  even  though  the  landlord  ha 
made  some  use  of  the  apartments  while  the  tenant  was  absent.' 
While  the  goods  of  a  tenant  of  apartments  are  liable  for  hi 
landlord's  rent,  yet  he  is  not  justified  in  quitting  without  notice 
merely  from  a  fear,  however  reasonable,  that  his  goods  may  b< 
seized  for  his  landlord's  rent.'  Where  a  party  leases  dpartment 
at  a  weekly  or  monthly  rent,  in  the  absence  of  any  agreement  t< 
the  contrary,  he  is  justified  in  quitting  the  same  at  the  end  of  an; 
week  or  month,  as  the  case  may  be,  without  notice  to  the  land 
lord,  but  when  he  enters  on  a  new  week  or  month  he  must  re 
main  until  the  expiration  of  his  time  or  pay  rent  for  the  week  o 
month  so  entered  upon.* 

LOGhEOLLIHO.— See  note  5. 

LOGGIHO.— See  SHIPPING ;  NAVIGATION. 

1.  Bissell  V.  Lloydf  100  III.  216;  Row-  to  vote  upon  the  bill  what  the  8ubje< 

botham  v,  Pearce,  5  Houst.  (Del.)  135;  of  it  is,  80  that  they  may  not  perfon 

Coddington    v.    Dunham,    35    N.    Y.  that  duty  deceived  or  ignorant  of  whi 

Super.  Ct,  412;  Bank  v.  Newton,  76  N.  they  are  doing;  and,  secondly,  to  pre 

Y.  616.  vent  the  mischievous  legislative  practic 

a.  Griffith  V  Hodges,    i   Car.   &  P.  known  as  log  rolling\  that  is,  of  en 

419;  Way  V,  Myers,  04  Ga.  760.    ^  bracing  in  one  bill  several  distinct  matter 

3.  Rickett  V.  Tullick,  6  Car.  &'P.  66;  none  of  which  perhaps  could  singly  ol 
Bethell  v.  Blencome,  3  M.  &  G.  119.  tain  the  passage  or  assent  of  the  legisU 

4.  Huifell  V.  Armetstead,  7  Car.  &  ture,  and  then  procuring  its  passage  b 
P.  56;  Willson  V,  Abbott,  4  Dowl.  &  a  combination  of  the  minority  in  favc 
R.  694;  Peacock  v,  Rappan,  6  Esp.  4;  of  each  of  the  measures  into  a  majorit 
Flower  v.  Darby,  i  T.  R.  159;  Kemp  that  will  adopt  them  all.  Walker  1 
V.   Derrett,   3  Campb.   510;    Jones  v.  Griffith,  60  Ala.  369. 

Mills,  10  C.  B.,  N.  S.  788.  The  exercise  of  a  vigilant,  pressini 

6.    The    act    applies    to    Cherokee  present  out  of  door  influence  upon  tli 

county  only,  and  if  it  be  urged  against  members.           .     .      The  mass  of   tli 

the  act  that  it  is  hodge-podge  or  log  members    of   our    legislature    are 

rolling  legislation,  because  provision  is  thoughtless,  careless,  light  hearted  bod 

made  therein  to  purchase   and    build  of  men,  who  come  there  for  their  **p< 

bridges,  as  well   as  construct  a  court  diem,"  and  to  spend  their  **per  diem 

house,  the  answer  is  that  it  cannot  be  For  a  brief  time  they  feel  the  impo] 

invalidated  because   the    fund  is  to  be  tance  and   responsibility  of  their  p>os 

devoted  to  several  acts  or  purposes.     If  tion.    They  soon,  however,  engage  i 

this  were  not  the  case,  then  various  acts  idle  pleasure,  and  on  all  questions  di< 

of  the  legislature  regarding  appropria-  connected  with  their  immediate  constii 

tions  would   be  invalid,  especially  the  uents    they    become    as    wax,    to    t 

annual  appropriations  made  for  miscel-  moulded  by  the  most  pressing  influence 

laneous  purposes,  because  the    money  etc. 

therein  appropriated  is  to  be  used  for  In  this  case,  in  the  opinion,  JusTic 

several  distinct  and  separate  purposes.  Gribr  said:  **That  what,  in  the  tecl 

Commrs.  of  Cherokee  Co.  v.  The  State  nical    vocabulary    of  the  politician  : 

ex  r^/.,  36  Kan.  340.  termed  log  rolling,  is  a  misdemeanor  1 

The  object  of  the  constitutional  pro-  common    law,    punishable    by    indie 

vision   is  twofold   (that  a  bill  shall  be  ment."     Marshall  v.  B.  &  D.  R.  Cc 

read  three  times  on  different  days,  etc.),  16  How.  (U.  S.)  336;  Co-op.,  bk.  14,  ] 

first,  truly  to  inform  members  who  are  963.    See  Illegal  Contracts, vol.  9*  p.  90 
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L  Definitions,  1018. 
II.  Contract  of  Sale,  1019. 

1.  What  Constitutes^  1019. 

2.  Entirety  of  Contract^  1020. 

3.  Statute  of  Frauds^  1020. 
(a)  Interest  in  Land^  1020. 
\h)  Performance    Within    a 

Tear^  1021. 
(c)  Payment    Subsequent    to 
the  Time  of  Making  the 
Contract^  102 1. 

4.  Inspection^  1022. 

5.  Separation      According      to 
Lengthy  1022. 

6.  Expenses^  \iyi2, 

7.  Payment^  1022. 

(a)  When  Demand  Is  Neces* 

sary^  1022. 
{Jb)  Agreement  to  Pay   Ven» 

dors  Creditor,  1022. 

8.  When  Title  Passes,  1023. 

(fl)  AgreementofParties,i02^ 

\b)  Delivery,  1023. 

(c)  Acceptance,  1024. 

{d)  Setting    Apart    Specific 

Property,  1024. 
{e)  Whether    Anything    Re* 

mains  to  be  Done,  1024. 

9.  Delivery  and  A  cceptance,  1 025. 
(a)  Delivery  Extending  Over 

a  Period  of  Time   or  at 

Specified  intervals,  1026. 
{b)  Notice    of  Readiness    to 

Deliver,  1026. 
(c)  Demand,  1026. 
\d)  Waiver  of  Condition  for 

Delivery,  1026, 

10.  Breach  of  Contract,  1026. 
(a)  R  ight  to  Rescind  for, 1026» 
{b)  Interference      by      One 

Party    Causing  Breach^ 

XI.  Damages,  1026.  [1026. 

12.  Warranty,  1027.  [1027. 

(fl )  When  a  Wa rranty  A  rises, 

{b)  Distinction       Between 

Words  of  Warranty  and 

Description,  1027. 

(c)  Waiver,  1027. 

III.  Contracts    for    Advances    and 
Supplies,  1028. 

IV.  Construction  of  Particular  Con- 
tracts, 1028. 

V.  Licence  to  Cut,  1030. 

1.  Assignability,  1031. 

2.  Within    What    Time    Right 
Must  be  Exercised,  1 031. 


3.  Nature  of  the  Right  Arising 

Under  Sale  of  Timber  to  be 
Cut  Within  a  Certain  Time, 

4.  Revocation,  103a.  [1031. 
VI.  Marks,  1032. 

VII.  Scaling,  1033. 

I.  Standard  to  Govern,  1033. 
a.  Scale  by  a  Person   Agreed 
Upon,  1034. 

3.  Expense  of  Scaling,  loyi^ 

4.  Evidence,  1034. 

(a)  Scale  Bill  as,  1034. 
{b)  Identification    of   Scale, 

1035. 
(c)  Burden  of  Proof,  1035. 

5.  Statutory  Requirements,ioi^. 
VIII.  Confusion,  1036. 

IX.  Compensation  for  Driving  Inter- 
mingled or  Obstructing  Logs,  1037 

1 .  A  mount  of  Compensation,  1038. 

2.  Who  Is  Liable  for  Compensa- 
tion, 1038. 

X.  Statutory     Regulation    of   the 

Floating  and  Rafting,  1038. 
XI.  Tolls,  1038. 
XII.  Lost  and  Stranded  Logs,  1039. 

XIII.  Salvorsof  Logs  and  Lumber,  1039 

XIV.  Liens,  1039. 

1.  Por  Labor  and  Services,ioJ^o, 
(a)   Contractors  and  Subcon- 
tractors, 1 04 1. 

{b)  Extent  of  Lien,  1041. 
(c)  Want  of  Privity  Between 
Owner  and  Laborer,  1042. 

2.  Por  Supplies  and  Materials. 
1042. 

3.  Property  Subject  toLien,io^y. 

4.  Time     Within    Which   Lien 
Must  be  Secured,  1043. 
Notice,  1 043. 
Priority  of  Liens,  X043. 
Assignability^  I043* 
Discharge    of  Lien  as  Be* 
fence  to  Action  for  the  Price, 

9.   Waiver  of  Lien,  10^    [1044. 
ID.   The  yudgment,  1044. 

11.  Pleading,  1045. 

12.  Sale  to  Enforce  Lien,  1046. 
XV.  Conversion,  1046. 

I.  Measure  of  Damages,  1047* 
(a)  When    Value  Has  Been 
Enhanced^  \o\*i, 

1.  Mistahe,  I047* 

2.  Wilful  Wrong,  i<H7- 
{b)  Exemplary DamageSfio^ 

XVI.  Taxation,  1049. 


I: 


I.  Behvitiohs — LogB. — Logs  means  the  stems  or  trunks  of 
trees  cut  into  convenient  lengths  for  the  purpose  of  being  after- 
wards manufactured  into  lumber  of  various  kinds,  but  does  not 

1C18 
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include  manufactured  lumber  of  any  kind,  nor  timber  which  is 
squared  oj  otherwise  shaped  for  use,  without  further  change  in 
form.^ 

Lumber. — Lumber  is  timber  sawed  or  split  for  use  in  building, 
and  is  material  essential  for  building  any  kind  of  a  house  ordi- 
narily used  for  business  or  by  families.* 

Timber. — Timber  includes  the  stems  or  trunks  of  trees  when 
cut  and  shaped  for  use  in  the  erection  of  buildings  or  other 
structures,  and  not  to  be  manufactured  into  lumber  within  the 
ordinary  meaning  of  the  word  lumber.^ 

Stnmpage. — Stumpage  means  the  sum  by  agreement  to  be  paid 
an  owner  for  trees  standing  (or  lying)  upon  his  land^  the  party 
purchasing  being  permitted  to  enter  upon  the  land  and  to  cut 
down  and  remove  the  same.  In  other  words,  it  is  the  price  paid 
for  a  licence  to  cut.* 

IL  GOVTSACT  OF  Sale — 1.  What  Coiutitatet. — In  a  case  where 
the  whole  instrument,  being  considered,  implies  a  completed 
sale,  it  will  be  so  held,  although  the  words,  in  their  strict  gram- 
matical sense,  denote  future  action  ;^  but  an  instrument  signed 
by  one  party  only  in  which  he  agrees  to  sell  and  that  he  will 
give  the  right  to  enter,  cut  and  remove  lumber  is  not  a  contract 
of  sale  but  only  a  promise  to  make  one.® 

1.  KdUock  17.  Paicher,  53   Wis.  593,  United   States,  signifies    the   standing 

398.  and  feUed  trees  prepared  for  transpor- 

'*Cedar  shingle  rift*'    comes  within  tation  to  a  vessel  or  sawnriill,  such  as 

the  term  "logs  or  lumber.''     Sands  v.  sawlogs  or  timber  in  bulk;  but  does  not 

Sands,  74  Me.  339.  embrace  any  article  manufactured  from 

"Logs'  does  not  include  masts.    40  the   tree,  as  shingles  or  boards.    The 

Me.  14c  trees  are  those  the  wood  of  which  is 

S.  Ward  V.  Kadel,  38  Ark.  174,  180.  generally  used  in  ship  and  house  build- 

8.  Kollock  V.  Parcher,  52  Wis.    393,  ing.     U.  S.  v.  Schuler,  6  McLean   (U. 

398;  Babka  v.  Eldred,  47  Wis.  189, 192.  S.)  28,  38. 

Timber  embraces    nothing  but  ma-  The  term  timber  is  not  to  be  confined 

terials  for  building  or    manufacturing  to  trees  or  wood  of  such  sizes  as  must 

purposes,  and  in  a  contract  for  the  pur-  be  especially   adapted  to  house  or  ship 

chase  of  "timber,"  the  purchaser  ac-  building.     It  means  live,  growing  trees 

quires  no  title  to  trees  not  suitable  for  of  a  useful  class,  and  cannot  be  held  to 

any  purpose  but  for  firewood.    Nash  v,  apply  to  those  of  a  large  size  only.     U. 

Drisco,  51  Me.  417.  S.  ?'.  Stores,  14  Fed.  Rep.  (U.  S.)  834. 

Timber  may  include  fencing  stuff,  if  4.  Blood  v,  Drummond,  67  Me.  476. 

that  corresponds  with  the  local   inter-  6.  McDowell  v,  Laer,  35  Wis.  171. 

pretation.     Hunter  v»  Hunter,  17  Barb.  A  lumberman  turned  over  a  quantity 

(N.  Y.)  25,  87.  of  logs  to  a  banker,  who  took  them  for 

The  word  "timber,"  in  the  Massac hu-  a  firm,  giving  the  firm's  paper  to  the 

setts  statute,  which  allows  "the  owner  lumberman   in    payment,  but    himself 

of  land  taken  for  a  highway  a  reason-  keeping  the  title  to  the  logs  until  the 

able  time  to  take  off  his  timber,  wood,  notes  should  be  met,  the    lumberman 

or  trees,"  includes  buildings  and  parts  having  the  right  to  deposit  the  notes 

of    buildings.     Com.    v,    Noxon,    121  with  the  banker,  and  draw  against  them. 

Mass.  42.  Held,  a  sale  from  the  lumberman  to  the 

A  liberal  construction  of  the  word  banker.      [Campbell,  J.,  dissenting.] 

timber  will  include  railroad  ties.    Kol-  Davis  v.  Maltz,  57  Mich.  496. 

lock  V.  Parcher,  53  Wis.  393,  398.  6.  McDonald  i.  Bewick,  51  Mich.  79. 


UnitMl  States  Statutes. — The  term  In  a  contract  for  the  sale  and  delivery 
timber  in  the  acts  of  congress  of  March  of  5,000  feet  of  timbet  was  a  clause: 
3nd,  1 83 1,  relative  to  the  lands  of  the    "and  I  agree  to  pay  said  ^four  and 
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2.  Sntirety  of  Contraet. — Where  the  subject  of  the  contract  is 
an  entire  lot  of  timber  and  the  price  is  not  apportioned,  the  con- 
tract is  entire  ;*  but  if  the  subject  of  the  sale  consists  of  several 
distinct  and  separate  items,  and  the  price  is  apportioned  to  each 
item  or  is  left  to  be  implied  by  law,  such  a  contract  will  be  held 
severable.* 

8.  Statute  of  Frauds— (^)  Interest  in  Land. — A  contract  of 
sale  of  uncut  timber,  which  is  a  part  of  the  freehold  by  which  a 
present  title  is  to  pass,  is  the  conveyance  of  an  interest  in  land, 
and  is  within  the  Statute  of  Frauds,  and  must,  therefore,  be  in 
writing.' 

half  cents  per  foot  for  from  six  to  fif-  A  contract  to  run  logs  and  float  part 
teen  thousand  feet  of  same  kind  and  of  them  into  the  main  stream  is  entire 
quality  of  tie  timber  as  aforesaid,  and  and  cannot  be  apportioned  part  to  run- 
delivered  at  place  aforesaid  during  the  ning  and  part  to  supplying  the  water. 
winter,  to  be  paid  on  the  first  day  of  The  measure  of  damages  would  be  the 
Tune,  187A."  There  was  no  agreement  full  price  agreed  upon,  less  damages  for 
b)'  C[^to  deliver  the  additional  quantity,  breach  of  any  part.  Keystone  Lumber 
Meidj  that  the  clause  was  merely  an  and  Mfg.  Co.  v.  Dole,  43  Mich.  370. 
offer  which  could  be  revoked  at  any  2.  Tennj'  v.  Mulvaney,  8  Oreg.  129. 
time  before  performance  or  a  binding  S.  Mitchell  v.  Billingsley,  17  Ala.  393; 
acceptance  by  Qj  that  proof  of  revoca-  Riddle  v.  Brown,  20  Ala.  412;  Heflin  v. 
tion  must  be  clear  and  unequivocal  to  Bingham,  56  Ala.  566;  s.  c.,28  Am.  Rep. 
establish  it  as  a  matter  of  law,  other-  776;  Owens  v,  Lewis,  46  Ind.  488;  An- 
wise  it  was  for  the  jury;  and  that  on  de-  derson  v.  Simpson,  21  Iowa  399;  Rus- 
livery  of  the  timber  at  the  place  sped-  sell  v,  Myers,  32  Mich.  522;  Spalding 
fied,  C^  could  maintain  suit  for  the  v.  Archibald,  52  Mich.  365;  Williams 
purchase  price.  Quick  v.  Wheeler,  78  v.  Flood,  63  Mich.  487;  Putney  v.  Day, 
N.  Y.  300.  6  N.  H.  430;  8.  c,  25  Am.  Dec.  470; 

A  lumber  merchant  made  the  follow-  Kingsley  v,  Holbrook,  45  N.  H.  313; 
ing  memorandum  on  his  book:  "Sold  Slocum  v.  Seymour,  36  N.  J.  L.  138;  13 
this  day  to  N.  W.  a  bill  of  lumber,  to  Am.  Rep.  432;  Miller  v,  Zufall,  113  Pa. 
complete  a  house  for  himself,  at  the  fol-  St.  3x7;  Pattison's  App.,  61  Pa.  St  295; 
lowing  prices,  providing  he  builds  this  Bowers  v.  Bowers,  95  Pa.  St  477; 
fall,  or  wishes  to  get  the  lumber  this  Yeakle  v,  Jacob,  33  Pa.  St.  376;  Huff 
fall."  The  memorandum  was  signed  v,  McCauley,  53  Pa.  St.  206;  Green  v. 
by  N.  W.,  who  made  a  deposit  before  Armstrong,  i  Den.  (N.  Y.)  550;  War- 
leaving  the  merchant;  subsequently  N.  ren  v,  Leland,  2  Barb.  (N.  Y.)  613; 
W.  received  a  small  amount  of  lumber,  McGregor  v.  Brown,  6  Seld.  (N.  Y.) 
but,  having  decided  not  to  build,  brought  117;  Sil  vernail  v.  Cole,  1 2  Barb.  (N.  Y.) 
suit  for  the  balance  of  his  deposit  685;  Bennett  v.  Scutt,  18  Barb.  (N.  Y.) 
Held^  that  the  memorandum  was  not  a  347;  Killmore  v,  Howlett,  48  N.  Y.  569; 
contract  of  sale,  but  a  mere  offer  which  Warren  v.  Leland,  2  Barb.  (N.  Y.)  613; 
could  be  revoked  by  either  party  before  McGregor  v.  Brown,  10  N  Y.  117;  Buck 
acceptance.  The  merchant  had  a  right  v.  Pick  well,  27  Vt  157;  Ellison  v.  Brig- 
to  retain  so  much  of  the  money  in  their  ham,  38  Vt.  64;  Sterling  v,  Baldwin,  43 
hands  as  the  lumber  delivered  amounted  Vt.  306;  Harrell  v.  Miller,  35  Miss.  700; 
to  at  the  prices  specified  in  the  mem-  Daniels  v.  Bailey,  43  Wis.  566;  Teall  f. 
orandum,  thereby  treating  the  offer  as  Anty,  4  Moore  542;  Scovell  v,  Bozall, 
severable,  and  the  subsequent  getting  of  i  Y.  &  J.  396. 

some  lumber  as  an  acceptance  and  con-  An    agreement   by    a    person  that 

tract  to  the  extent  of  the   items  per-  another  may  cut  down  trees  on  his  land 

formed,  or  to  consider  their  proposition  is   not  within   the    statute    of  frauds, 

as  not  accepted  and  wholly  at  an  end,  Poor  v.  Oakman,  104  Mass.  316. 

and  retain  what  the  lumber  actually  de-  The    requirement  of   the  Statute  of 

livered  was  reasonably  worth.     Smith  Frauds  that  a  contract  for  the  sale  of 

V,  Weaver,  90  111.  392.  land  shall   be  in  writing,  etc.,  applies 

1.  Alcott  V.  Hugus,  105  Pa.  St.  350;  only  to  "the  party  to  be  charged  there- 
Hartley  V,  Decker,  89  Pa.  St.  470.  with;"  therefore,  where  the  plaintiff  and 
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A  parol  contract  of  sale  of  uncut  timber  to  be  removed  by  the 
purchaser  will  be  held  a  licence  to  cut  and  remove,  and  to  the 
extent  that  the  trees  are  cut  before  the  licence  is  revoked  will 
take  effect  as  a  sale  and  the  title  to  the  trees  as  chattels  will  pass 
to  the  purchaser,  who  will  be  entitled  to  remove  them.* 

(*)  Performance  Within  a  Year. — A  parol  contract  to 
perform  work,  labor  and  services,  cutting  wood,  for  example, 
which  is  partly  performed,  and  payments  made  thereon  within  a 
year  from  the  time  of  making  the  contract,  is  not  void  under  the 
Statute  of  Frauds,  though  completed  after  the  expiration  of  the 
year.* 

(c)  P..VMENT  Subsequent  to  the  Time  of  Making  the 

Contract. — The  pa)anent  of  a  part  of  the  purchase  money  sub- 
sequent to  the  making  of  the  contract  is  not  sufficient  to  take 
the  contract  out  of  the  Statute  of  Frauds  unless  it  be  expressly 
agreed  at  the  time  of  the  payment  that  it  shall  have  that 
effect.* 

defendant  entered  into  a  parol  contract,  175;  Pierrepont   v.  Barnard,  6  N.  Y. 

whereby  the  plaintiff  agreed  that  de-  279;  Ersklne    v,  Plummer,  7    Greenl. 

fendant  might  cut  from  his  land  a  cen-  (Me.)  447;  Drake  v.  Wells,  11  Allen 

tain  Quantity  of  wood,  lor  which  the  (Mass.)  141;  Douglas  v.  Shumwaj,  13 

defendant  was  to  execute  to  plaintiff  a  Gray  (Mass.)  498;  Giles  v,  Slmonds,  15 

deed  for  a  certain  tract  of  land,  held^  Gray  (Mass.)  441;  Whiter.  Foster,  xo2 

that  the  plaintiff  could  not  recover  in  Mass.  375;  Marsh  v.  Bellew,  4£Wi8. 36, 

an  action  of  assumpsit  for  the  value  of  58;  Owens  v.  Lewis,  ^6  Ind.  408. 

the  wood  taken  by  defendant,  but  was  S.  Van  Woert  v,  Albany  etc.  R.  Co., 

bound  by  the  terms  of  the  original  con-  i  Thomp.  &  C.  (N.  Y.)  356. 

tract,  the  defendant  not  seeking  to  avoid  t.  The  buyer  of  a  lot  of  logs,  at  the 

the  same.    Green  v.  North  Carolina  R.  time  of  the  purchase  and  as  a  part  of 

Co.,  77  N.  Car.  95.  the  price,  agreed  to  pay,  and  afterwards 

Reeovry  on  QwiatUi  Htniit. — Plain-  did  pay,  a  debt  of  the  seller,  the  creditor 

tiff  sold  defendant  forty -five  standing  not  knowing  or  consenting  to  the  agree  • 

trees  upon  plaintiff^s  land  growing,  in  ment.    Held^  not  to  take  the  sale  out  of 

consideration  of  which  defendant  agreed  the  Statute  of  Frauds;  there  being  no 

to  dig  a  ditch  for  plaintiff.    The  con-  payment  down  of  purchase  money,  no 

tract  was  verbal.     Defendant  cut  and  memorandum  of  sale,  and  no  delivery, 

converted  the  standing  trees  and  then  Paine  v,  Fulton,  34  Wis.  83  (Bates  r. 

refused  to  perform  his  part  of  the  con-  Chesbro,  33  Wis.  504,  followed  and  ap- 

tract      An  action  was  brought    in  a  proved);  Soltonstall  v.  Little,  90  Pa. 

justice's  court  for  the  breach  of  the  con-  St.  423;  s.  c,  35  Am.  Rep.  683;  Hilton 

tract.    Held^  that  although  the  contract  v.  Goodrich,  35  Vt.  19;  Rich  v.  Zeils- 

was  void  for  not  being  in  writing,  plain-  dorff,  33   Wis.   5x9.     Contra^  Irons  v. 

tiff  was  entitled  to  recover  the  value  of  Webb,  12  Vroom  (N.  J.)  203. 

the    trees   cut.     Wood   v,  Shultis,    6  When  the  owner  of  land  conveys  the 

Thomp.  ISl  C.  (N.  Y.)  557;  4  Hun  109.  timber  thereon  to  another  upon  theex- 

Contra^  Cain  v.  McGuire,  13  B.  Mon.  press  condition  that  he  shall  remove  all 

yfi\  Byasse  v.  Reese,  ^  Met.  (Kv.)  372;  of  such  trees  and  timber  within  a  sped- 

Smith  V.  Bryan,  5  Md.  141;  CUflin  v,  fied  time,  and  thereafter  and  before  the 

Carpenter,  4  Met.  (Mass.)  580;  Drake  expiration  of  the  time  he  conveys  the 

9.  Wells,  II  Allen  (Mass.)   141;  Mar-  land,  excepting  and  reserving  a  certain 

sliall  V,  Green,  L.  R.,  i  C.  P.  Div.  35;  amount  of  timber  heretofore  sold,  etc., 

s.  c,  15  Eng.  (Moak)  218.  all  the  timber  not  removed  before  the 

1.  Spalding  v,  Archibald,  52  Mich,  expiration  of  the  time  specified  belongs 

3^5;  Wetmore  v.  Neuberger,  44  Mich,  to  the  grantee  of  the  land,  although  the 

t62;  Greeley  v.  Stilson,  27  Mich.  152;  deed  of  the  land  contains  a  clause  giv- 

rlaskell  v.  Avres,  35  Mich.  88;  WuU  Ing  the  purchaser  of  the  timber  until  a 

iams  V.  Flood  (Mich.),  6  West.  Rep.  later  date  than  that  specified  in  the  con- 
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4.  lupeotiaii. — Where  logs  or  lumber  are  sold  subject  to  iiispec> 
tlon,  such  inspection  as  is  customary  will  be  implied  unless  the 
method  is  more  specifically  set  forth.* 

6.  Separation  Aooording  to  Length. — A  provision  In  a  contract  oi 
sale  for  the  separation  of  logs  or  lumber  according  to  length  will 
be  construed  to  mean  separation  into  classes,  according  to  length, 
customary  in  the  business  in  relation  to  which  the  contract  is 
made,* 

6,  SxpftiiMB. — A  provision  in  a  contract  that  all  expenses,  ex- 
cept that  of  tallying  and  inspecting,  shall  be  borne  by  the  vendee 
will  be  held  to  include  the  payment  of  storage  upon  the  lumber 
after  notification  to  remove  it  from  the  vendor's  premises.' 

7.  Paymoat— (a)  When  Demand  Is  Necessary. — On  a  con. 
tract  to  make  payment  in  lumber,  no  place  of  delivery  being  speci- 
fied, there  can  be  no  recovery  for  a  breach  v'ithout  demand  or 
the  exbtence  of  facts  excusing  demand,*  and  where  no  time  of 
payment  is  fixed  the  law  fixes  the  time  as  on  demand  after  de- 
livery.' 

(6)  Agreement  to  Pay  Vendor's  Creditor. — An  agree- 
ment by  the  vendee  of  logs  to  pay.  to  a  creditor  of  the  vendor  a 
certain  sum  on  every  run  of  logs  out  of  the  amount  due  on  such 
run  binds  the  vendee  to  pay  such  sum  on  every  run  received 
whether  the  vendee  owed  the  vendor  anything  or  not.* 

veyance  in  which  to  remove  It.     Stra»-  separately,  each  kind  by  flself."    Hrli, 

son  V.   Montgomery,  31  WU.  ja.     And  to  require  the  seller  to  deliver  on  tht 

ace  Peas  v.  Gibson,  6  Me.  81;  Howard  Bkids  such  lumber  so  assorted  and  Mp* 

V.  Lincoln,  13  Me.  113.  arated  "from    any    lumber  of  inftrior 

1.  McLennan  v.  McDermid,  ,;o  Mich,  quality,  or  of  other  dimensions,  u  to  be 

379-  capable   of  identlGcatlon.     Hofirnin  v. 

A  contract  for  the  sale  of  logs  fixed  King,  58  Wis.  314. 
fio.jD  per  M   as  the  price  of  such  of        >.  Ducey   Lumber   Co.  v.   Lane,  58 

them  as  sliould  average  J(0  feet  each,  Mich.  530. 

and  provided  that  a  limited  quantity  of  4.  Ragland  *.  Wood,  71  Alt.  145;  i. 
smaller  logs  might  ht  delivered  on  the  c,  46  Am.  Rep,  305. 
contract,  Oie  same  to  be  appraised  by  a  A  contracted  to  deliver  staves  to  Bil 
certain  person,  "the  value  to  be  based  the  rate  of  30,000  or  more  eacll  month, 
on  the  value  of  the  (10.50  logs."  Held,  the  first  payment  to  l>e  made  in  Ihirtj- 
that  this  did  not  require  an  inspection  days  after  the  first  delivery,  aad  luc- 
of  the  smaller  lop  by  the  person  named,  ceeding  payments  each  thirty  days-  A 
to  determine  their  value  with  reference  made  the  fl™t  delivery  prompllj.  but 
totheirquality,  but  he  was  to  determine  delayed  a  second  delivery  Ibr  four 
the  value  of  the  merchantable  logs  of  months;  B  failed  to  pay  for  the  lot  fint 
the  smaller  sizes,  on  the  basis  that  delivered  in  thirty  days.  Held,  thit 
merchantable  logs  averaging  am  feet  the  fdlure  to  pay,  in  the  absence  of  s 
were  worth  lio.jo  (the  contract  imply-  demand,  did  not  excuse  B's  laches,  nor 
Ing  that  all  the  logs  were  to  be  mer-  authorize  his  declaring  the  contnct 
chantable);  and  he  might  ascertain  broken;  that  B  might  declare  it  bra- 
such  sizes  from  the  scale  bills.  Kelley  ken,  but  was  bound  to  pay  for  tbc 
V.  Berry,  ig  Wis.  669.  first  lot,  less  a  recoupment  for  danngel 

I.  Maitby   ■v.    Plummer   <  Mich.),  40  sustained  from  B's  breach  of  contract. 

N.  W.  Rep.  3.  Hime  «.  Klasey,  9  111.  App.  166,  190. 

A  contract   of  sale  of  merchantable         B.  Brandon   Mfg.  Co.  o.  Morae,  1^ 

pine  lumber,  "to  be  delivered  on  skids  at  Vt,  323. 

end   of  mill,  assorted   in  lengths,"  etc.,        6.  Malone  i*.  Crescent  Cit^  M.  &  T- 

"the   last  described   kinds   to  be  piled  Co.,  77  Gal.  38. 
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8.  When  Title  Passes. — When  the  lawful  form  of  contracting  is 
pursued,  the  vesting  of  the  title  always  depends  upon  the  inten- 
tion of  the  parties,  to  be  drawn  from  the  contract  and  its  cir- 
cumstances.^ The  manifest  intention  will  control  even  though 
something  still  remains  to  be  done  to  complete  the  contract.^ 

{a)  Agreement  of  Parties. — Where  it  is  specifically  pro- 
vided in  the  agreement  when  the  title  shall  pass,  the  courts  will 
so  hold,  even  against  creditors  of  a  party .• 

(Jf^  Delivery. — The  most  important  fact  indicative  of  an  in- 
tention that  title  shall  vest  is  generally  that  of  delivery.  If  the 
goods  be  completely  delivered  to  the  purchaser,  it  is  usually  very 
strong,  if  not  conclusive,  evidence  of  intention  that  the  property 
shall  vest  in  him  and  be  at  his  risk,  notwithstanding  weighing, 
measuring,  inspection  or  some  other  act  is  to  be  done  after- 
wards.* 

When  a  particular  place  is  designated  as  the  place  of  delivery, 
the  title  passes  upon  delivery  at  such  place  in  the  absence  of  any 
other  provision  upon  the  subject.* 

1.  Winslow  V.  Leonard,  24  Pa.  St.  act  in  connection  with  the    property 

14;  s.c.,62;  Am.  Dec.  354;  Pennypacker  does  not  prevent  title  passing  at  the 

v.  0'Donnell,45  N.J.  L.  441;  Marthin-  time  agreed  upon.    Pike  v»  Vaughn,  39 

son  V.  Wagner  (Mich.),  6  West.  Rep.  Wis.  499;  Dexter  v.  Bevins,  42  Barb. 

191;  Bunn  V.  Valley  Lumber  Co.,  51  (N.  Y.)  573. 

is.  376.  4.  Lingham  v.  Eggleston,  27  Mich. 


^' 


Acta  of  Parttes  BTldence  of  Legal  In-  ^24,  327;  Gravett  t^.  Mugge,  89  III.  218; 

taut.  —  **If   the  "McDonalds    and    the  Morgan  v.  King,  28  W.  Va.  i;  s.  c,  57 

Howard    Mill     Co.    agreed    that    the  Am.Kep.  633;  Burrows  v.  Whitaker,  71 

former    should    get    out    a    specified  N.  Y.  291;  s.  c,  27  Am.  Rep.  42;  Bogy 

quantity  of  logs  for  the  latter  and  put  v.  Rhodes,  4  Greene  (Iowa)  133. 
them  upon  the  bay  shore,  and  that  as        6.  Rattery  v.  Cook,  50  Ala.  352. 
fast  as  they  were  so  delivered  the  title        Keasiiremeiit  Aftar  DeUTory. — Where 

to  the  logs  should  be  in  the  company,  an  agreement  for  the  sale  of  logs  pro- 

and  if  afterwards  the  McDonalds  got  vides  that  the  vendee  shall  take  title  to 

out  the  logs  while  the  owners  thereof  them   as  soon  as  they  are  gotten  out 

put  them  at  the  designated  place,  the  and  deposited  in  a  certain  place,  held^ 

same  thereupon  became  the  property  of  that  the  title  will  pass  when  the  logs 

the  company.    It  is  entirely  immaterial  are  deposited  at  the  place  designated 

what  the  intentions  of  the  McDonalds  (if  that  was  the  intention  of  the  parties 

were.    The  question  is  not,  in  this  case,  in  making  the  contract),  even  though  the 

what  did  they  intend  to  do?    But  what  vendor  is  still  required  to  scale  them, 

did  they  do?    The  court  will  look  to  Morrow  v.  Reed,  30  Wis.  81 ;  Morrow 

their  acts  not  to  their  mental  processes.''  v,  Campbell,  30   Wis.  90;  Upton    v. 

Morrow  v,  Campbell,  ^o  Wis.  90.  Holmes,  51  Conn.  500;  Jenkinson  v, 

2.  Morrow    v.    Reed,    30   Wis.    81;  Monroe,  61  Mich.  454. 
Sewell  V.  Eaton,  6  Wis.  490;  Fletcher        Under  a    contract    for  the  sale    of 

V,  Ingram,  46  Wis.  191 ;  Grill  v.  Benja-  thirty  thousand  barrel  staves,  at  a  speci- 

min,  64  Wis.  362;  s.  c,  54  Am.  Rep.  fied  fate  per  thousand,  to  be  delivered 

619;  Morrow  v.  Delaney,  41  Wis.  149;  at  a    designated   railroad  depot,  held^ 

Morgan  v.  King,  28  W.  Va.  i ;  s.  c,  57  that  the  delivery  of  seven  thousand  at 

Am.  Rep.  633;  Morrison  v,  Woodley,  the  depot  was  sufficient  to  pass  title  to 

84  111.  192.  all  those  so  delivered,  so  as  to  divest  the 

S.  Hatch  V,  Standard  Oil  Co.,  100  U.  seller  of  any  leviable  interest,  although 

S.  124;  Thomas  v.Tolford,  70  Wis.  155;  the  buyer  had  not  seen  them,  and  no 

Cook  V,  Van  Horn  (Wis.),  44  N.  W.  count  had  been  made  to  ascertain  the 

Rep.  767.  amount  to  be  paid.     Hyde  v.  Lathrop, 

The   fapt  that  it  is   still  incumbent  a  Abb.  (N.  Y.)  App.  Dec.  436. 
upon  one  or  both  parties  to  do  some        A  contracted  with  B  to  sell  and  de- 
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Symbolic  Delivery. — The  bulky  nature  of  logs  and  lumber,  and 
the  custom  of  intermingling  the  property  of  different  persons  in 
booms  frequently  renders  anything  but  symbolic  delivery  impos- 
sible, and  under  such  circumstances  title  will  pass  upon  delivery 
of  a  bill  of  sale,  or  upon  the  acceptance  of  an  order  for  deliveiy 
of  the  timber,  or  upon  the  happening  of  any  similar  event  clearly 
indicating  the  intention  of  the  parties.* 

(c)  Acceptance. — Where  the  terms  of  the  contract  make  ac- 
ceptance or  an  equivalent  act  an  essential  part  of  the  transaction 
the  passing  of  title  will  be  determined  by  that.' 

(«!^)  Setting  Apart  Specific  Property. — The  sale  of  a 
quantity  of  logs  or  timber  from  a  mass  will  not  generally  pass 
title  to  the  same  until  the  speciAc  property  intended  to  be  sold  is 
set  apart  for  the  purpose.'  When,  however,  the  sale  is  of  a  por- 
tion  of  a  large  quantity,  each  piece  or  article  being  the  same  as 
every  other,  such  separation  will  not  be  deemed  necessary  to  pass 
title.* 

{e)  Whether  Anything  Remains  to  be  Done.— This  is  a 
test  frequently  applied  to  determine  in  whom  the  title  rests. 
Where  nothing  remains  to  be  done  in  connection  with  the  subject 
of  the  sale,  the  title  will  be  held,  in  the  absence  of  evidence  of  a 
contrary  intention,  to  have  passed  to  the  vendee  ;*  but  if  some 
material  part  of  the  contract  is  still  tO  be  performed,  this  will  be 
presumed  to  have  been  intended  as  a  condition  precedent  to  the 
pas«ng  of  title.* 

liver  Umber  to  be   cut  from  n  certain  ■.  HomelcM.Co.t'.  Heck,  651]!.  in; 

tract,   and   to  cut,  haul,  saw,  raft  and  Prescott  v.  Locke,  51   N.   H-  94;  *-f^ 

run  the  same  to  an/  point  on  a  certain  11  Am.  Rep.   55;   Stephen*  v.  Sanler, 

river.     Before  the  logs  were  tawed  they  49  N.  Y,  3j;  Cooke  v,  Millatxl,  5  Lain, 

were   marked   with  B's   Initials  in   lik  (N.   Y.)   243;  Baldwin  f.  Doubledif, 

preaence  and  the  pllei  at  the  mill  were  59  Vt  7. 

marked   !n    like    manner.    Held,   that  ».  Record!   v.   PhUadelphIa  dc.  R. 

this  did  not  transfer  possession  to  B  so  Co.,  g  Phil.  (Pa.)  55;  Ortman  v.  Great, 

u  to  vest  the  property  in  the  timber  in  36  Mich.  109;  Hahn  o.  Fredericks,  30 

B.     Dougherty  v.  Haggerty,  96  Pa.  St.  Mich.  123;  Stephenson  v.  Seaboani  ft 

515.  Roanoke  R.  Co.,  86  N.  Car.  45s;  Tjler 

1,  Leonard  v.  Davis,  i  Black  (U.  S.)  v.  Strai^,  11  Barb.  [N.  Y.)  inH. 

{76;  Grant  v.  MerchsntB,  etc.  Bank  of  Under  a  contract  transferring  all  tht 
>etroit,  J5  Midi.  51,;.  535;  Evarts  v.  pine  trees  the  vendee  "^aj  choose  to 
Butler,  Bray  CVt.)'3i6;  Jewett  v.  take,"  the  latter  agreeing  to  pay  ■  cer- 
Warren,  13  Mass.  300.  tain  sum  "for  ttte  said  pine  so  cut,"  etc^ 
A  sate  of  saw  logs  piled  op  land  so  title  did  not  pass  until  the  trees  were 
tow  and  wet  that  it  wai  impoMible  to  cut;  and  until  then  the  vendee  had 
remove  them,  except  on  froxen  ground,  neither  actual  or  constructive  posset- 
without  the  cost  exceeding  the  value  of  sion,  and  could  not  bring  trespiass  for 
the  logs,  is  valid  against  attaching  damages  against  a  grantee  of  the  ven- 
creditors,  without  a  change  of  posses-  dor,  who  had  cut  timber  on  the  land. 
sion.  Kingsley  v.  White,  57  Vt.  561;.  Pfistner  o.  Bird,  43  Mich.  14.  Comfan 
Tnaattx  to  Avoid  AtUebBMnt. — A  Daugherty  v.  liaggerty,  96  Pa.  St.  515- 
blll  of  sale  of  a  lot  of  wood  and  coal,  4.  Carpenter  v.  Graham,  43  Mich,  19T. 
made  in  anticipation  of  its  attachment  B.  Llngham  v.  EKleaton,  17  Mkh. 
and  not  accompanied  by  a  delivery,  314;  Whitcomb  v.  Whitney,  14  Mich. 
keld  to  pass  no  title  at  against  the  at-  4S6;  Marthinson  (Mich.),  6  We«l  Rep- 
tachment.  Cornaita  v.  Kyle,  19  Nev.  191. 
)8.  •.  Where  the  gooda  are 


Contnet  U  8al«.  LOGS  AND  LUMBER.  Delivery  and  AoooptaaM. 

9.  Delivery  and  Acceptance. — As  to  what  is  a  sufficient  delivery 
or  acceptance  of  logs  or  lumber  depends  largely  upon  the  partis 
cular  facts  of  each  case.^ 

the  parties  are  taken  to  contemplate  an  trustee  of  the  purchaser,  was  charged" 
immediate  bargain  and  sale,  unless  for  the  lumber,  and  the  same  was  there- 
there  be  sometMng  to  indicate  an  inten-  upon  delivered  to  the  officer,  and  applied 
tion  to  postpone  the  transference  of  the  upon  the  purchaser's  debt,  must  be  re- 
property  till  the  fulfilment  of  certain  garded  as  equivalent  to  the  delivery  of 
conditions,  and  when  the  seller  is  to  do  the  lumber  to  the  purchaser  himself, 
anything  to  the  goods  for  the  purpose  Ockington  r.  Richey,  41  N.  H.  275. 
of  putting  them  into  deliverable  shape,  AoqnloBConce  of  Vendor  in  Acts  of 
or  when  anything  is  to  be  done  to  them  Another. — A  contract  for  logs  provided 
to  ascertain  the  price,  it  is  presumed  that  the  vendor  should  drive  them  to 
that  the  parties  meant  to  make  the  per-  tlie  main  stream,  to  be  taken  in  charge 
formance  of  those  things  a  condition  by  a  booming  company  when  its  drive- 
precedent  to  the  transfer  of  the  property,  went  down,  and,  if  too  late,  should  fol- 
These  rules,  however,  yield  to  anything  low  and  overtake  the  drive.  The  ven- 
in  the  agreement  which  clear I3'  shows  a  dor  engaged  another  person,  who  was 
contrary  intention.  Lingham  v.  Eggle-  taking  a  large  quantity  of  other  logs  to 
ston,  27  Mich.  324;  Smart  v.  Batchel-  meet  the  drive,  to  take  these  logs  with 
der,  57  N.  H.  140;  Ockington  v,  Richey,  them,  but  he  missed  the  drive,  and  as 
41  N.  H.  275;  Nicholson  v.  Taylor,  31  he  could  not  separate  the  logs,  and  had 
Fa.  St.  228;  s.  c,  72  Am.  Dec.  728;  engaged  to  take  the  other  logs  farther. 
Swift  V.  Morrison,  2  W.  N.  C.  690;  s.  he  took  these  also,  the  vendor  appar- 
c,  33  Leg.  Int.  282;  Marsh  v,  Bellew,  rently  acquiescing.     When  he  reached 


c,  33  ^' 
45  >Vis. 


36;  Colwell  V.  Keystone   Iron     his  destination  the  main  drive  had  not 
Mir  '  -    ^ 


Co.,  36  Mich.  51;  Simmons  v.  Swift,  5  been  overtaken,  and  as  he  was  going  no 

B.  &  C.  857.  farther,  the  purchaser,  without  objection 

Where   there  was  a  sale  of  **all  the  from  the  vendor,  engaged  the  booming 

merchantable  timber"  in  a  certain  tract,  company   to  go  back  and   collect    the 

the  court  held  that  title  would  pass  as  logs,   and   run   them   to    a  designated 

to  all  that  would  answer  the  description  place.     Held,  that  the   course  of   the 

since  all  that  was  to  be  done  was  to  de-  parties  to  the  contract  of  sale  amounted 

temnine  the  question  of  fact  as  to  what  to  a  delivery  which  cut  off  any  lien  the 

was  and  what  was  not    merchantable,  vendor   might   have  had   on  the   logs. 

Haskell  v.  Ayres,  35  Mich.  89.  and  his  right  to  stop  them  in  transit. 

1.  A  contraet  to  draw  logs  to  a  Btream  Muskegon  Booming  Co.  v.  Underhill, 

is  fulfilled  by  drawing  the  logs  to  the  43  Mich.  629. 

point  on  the  stream  most  convenient  to  flame  Person  Agent  for  Vendor  and 

the  person  drawing  the  logs.     Palmer  Vendee. — Inspectors  of  lumber  are   by 

V,  Fogg,  35  Me.  368.  custom  in  Wilmington,  North  Carolina^ 

CMmtraot  to  DeliTor  in  Good  Driving  the  agents  of  both  vendor  and  vendee. 

Water. — Suit  was  brought  on  a  contract  An  inspector  delivered  lumber  at  a  dif- 

to    deliver    logs    "into  Hay   Creek  in  ferent  place  than  the  one  designated  by 

good  driving  water,  and  land  them  so  the  vendee,  who  thereupon  refused  to 

that  they  can  be  easily  started  through  receive  it.    The  lumber  was  destro3'ed 

the  dam   in  the  spring."    It  appeared  by  fire  and  it  was  held  that  the  vendor 

that  there  was  no  good  driving  water  in  must  bear  the  loss,  as  there  was  no  deliv- 

the  creek  in  its  ordinary  state,  but  that  ery.     Brice  v.  Brown,  6  Ired.  (N.  Car.) 

at  high  water  a  flooding  dam  raised  the  404. 

water  so  Uiat  logs  could  have  been  run  DellTery  of  flmaller  Qnantity. — One 

from   the  point  at  which  the  ones  in  who  has  contracted  to  deliver  a  certain 

question   were  delivered  had   not  the  number  of  posts  cannot  recover  upon 

dam  been  obstructed  with  other  log^,  the  delivery  of  a  smaller  number  than 

Held,  that  it  could   not  be  said   as  a  originally  agreed  upon.     Rockford,  R. 

matter  of  law  that  the  contract  had  not  I.  £  St.  L.  R.  Co.  v.  Lent,  63  III.  288. 

been    fulfilled.    Garvin   v.    Gates,  73  Reasonable  Time. — Where  one  agrees 

Wis.  531^  to  deliver  timber  ''as  soon  as  possible," 

DellTery  to   Officer  Upon  Demand. —  the  question  of  what  is  a  reasonable 

Proof  that  before  the  lumber  was  deliv-  time  does  not  depend  on  his  ability, 

ered  the  seller  was  summoned  as  the  Jones  v,  Anderson,  82  Ala.  302. 
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GoAtnet  of  Bal«.  LOGS  AND  LUMBER.  BreMh  of  ContnMt. 

{a)  Delivery  Extending  Over  a  Period  of  Time  or  at 
Specified  Intervals. — Under  a  contract  to  deliver  a  certain 
quantity  within  a  specified  period,  the  vendee  need  not  give  di- 
rections as  to  the  quantity  to  be  delivered  at  any  particular 
time.* 

Where  delivery  is  to  be  made  at  stated  intervals,  the  vendee 
tnay  properly  refuse  to  accept  a  second  invoice  within  one  of 
!such  intervals.* 

ip)  Notice  of  Readiness  to  Deliver. — In  cases  where  the 
articles  sold  are  to  be  delivered  at  the  place  at  which  they  are  at 
the  time  of  sale,  notice  from  the  vendor  to  the  vendee  of  a  readi- 
ness to  deliver  will  often  operate  as  a  complete  delivery.' 

(^)  Demand. — When  delivery  at  a  particular  place  is  provided 
for,  demand  should  be  made  at  that  place  before  the  vendor  can 
be  said  to  be  in  default.* 

{d)  Waiver  of  Condition  for  Delivery. — Payment  with 
knowledge  of  the  delivery  by  the  vendee  will  be  held  a  waiver  of 
conditions  for  delivery,  even  though  complaint  of  defects  be 
made  at  the  time  of  such  payment.* 

10.  Breach  of  Contract — {a)  Right  to  Rescind  for. — Where 
the  contract  of  sale  contains  independent  agreements  on  the 
part  of  both  parties  to  do  a  certain  thing,  the  failure  by  one  to 
perform  does  not  give  the  other  the  right  to  rescind.* 

{p)  Interference  by  One  Party  Causing  Breach. — Where 

the  fulfilment  of  a  contract  by  one  party  is  prevented  by  the  in- 
terference of  the  other,  the  one  so  interfering  cannot  recover  for 
the  breach.'' 

11.  DaiaageB. — The  refusal  of  one  party  to  fulfil  his  part  of  a 

Aoodl^taaoe. — Logs  in  a  third  person's  measurement  and  inspection  bj  a  mili- 

mill  yard  were  sold  and  delivered,  and  tary  board  operated  as  tender  and  ac- 

the  vendee  took   them  into  his  posses-  ceptance  of  the  wood.   Ruffer  v,  U.  S., 

sion,  directed  as   to   their  sawing,  and  15  Ct.  of  CI.  (U.  S.)  291. 

took  away  a   large  part   of  the  boards  Where  one  sells  wood  which    is  in 

made  therefrom.     Held,  a  sufficient  ac-  a  general  pile  not  measured,  identified 

ceptance.    Smith  v.  Fisher,  59  Vt.  53.  and  set  apart,  but  where  the   vendor 

1.  Stock  V.  Charlotte  etc.  R.  Co.,  10  merely  notifies  the  vendee  that  the  wood 

S.  Car.  91.  is   at  the  place  of  delivery,  but  con- 

8.  Hill  V,  Chipman,  59  Wis.  211.  tinues  to  sell  wood  from  the  same  gen- 

S.  Lumber  was  piled  in  the  vendor's  eral  pile  to  other  parties,  that  is  not 

yard,  in  accordance  with   the  contract  such  a  delivery  as  will  enable   him  to 

of  sale,  where  it  was  burned  before  re-  recover  the  contract    price,  although 

moval  by  the  vendee,  and   the  vendor  the  vendee  may  have  taken   and  paid 

sued  for  the  price.    Held^  that  upon  for  a  part  of  the  wood.    England  v. 

the  failure  of  the  vendee  to  give  notice  Mortland,  3  Mo.  App.  490. 

of  a  refusal  to  accept  a  delivery  within  4.  Wisecarver  v.  Adamson,  x  18  Pa. 

a  reasonable  time  after  notice  of  the  St.  53. 

piling  had  been  given,  an  acceptance  6.  McFadden  v.  Wetherbee  (Mich.), 

or  delivery  might  be  inferred.    Frattv.  6  W.  Rep.  IJ7. 

Peck,  70  Wis.  620.  6.  Council   Bluffs    Iron    Works    -o. 

Wood  was  to  be  cut  for  a  militaxy  Cuppey,    41    Iowa    104;    Hoffman    v. 

post  and  delivered   on  the  ground  as  King,  70  Wis.  372. 

corded.     Held,  that  a   notice  that  the  T.  Taylor  v,    Risley,   28    Hun    (N. 

ivood  was  ready  for  inspection  and  its  Y.)  141. 
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continuing  contract  does  not  restrict  the  other  party,  in  a  suit 
for  damages,  to  the  difference  in  price  of  the  subject  matter  of 
the  contract  at  the  time  of  the  repudiation  of  the  agreement 
unless  it  is  shown  that  a  contract  could  have  been  made  on  the 
same  terms  at  the  various  times  when  the  other  party  should 
have  made  delivery.* 

When  one  party  recalls  the  price  he  has  paid  and  claims  pay- 
ment for  outlays  he  cannot  also  show  his  prospective  profits  in  a 
claim  for  damages.' 

12.  Warranty— (tf)  When  a  Warranty  Arises. — A  vendor 
has  a  clear  right  to  extol  the  superior  qualities  of  his  property 
and  by  all  fair  means  induce  his  vendee  to  buy,  and  where  the 
vendor  insists  upon  an  examination  and  refuses  to  warrant  the 
goods  ;•  or  where  the  vendee  is  to  be  satisfied  by  his  own  exami- 
nation before  making  the  contract,^  a  warranty  does  not  arise 
from  such  words  of  praise. 

But  where  there  is  a  sale  of  lumber  without  an  opportunity  on 
the  part  of  the  vendee  to  make  an  examination,  there  is  an  im- 
plied  warranty  that  it  is  merchantable.* 

{b)  Distinction  Between  Words  of  Warranty  and  De- 
scription.— A  distinction  is  made  between  words  of  description 
used  to  designate  kinds  or  qualities  and  words  warranting  that 
the  materials  sold  or  to  be  delivered  are  of  a  particular  kind  or 
quality,  but  the  buyer  is  not  bound  to  receive  articles  which  do 
not  comply  with  the  description,  and  by  so  doing  he  waives  the 
■defect.  The  distinction  is  that  in  case  of  warranty  the  buyer 
may  receive  the  goods  and  then  defend  an  action  for  the  price  or 
-claim  damages  for  breach  of  the  contract  of  warranty .• 

{c)  Waiver  of  Warranty. — A  warrantee  may  waive  his 

1.  Long  V.  Conklin,  75  111.  32.  Fire  wood  is  not  a  manufactured  ar- 

8.  Drysdall    v.    Smith,    44     Mich,  tide,  the  sale  of  which  creates  a  war- 

119.  ranty  under  Cal.  Code,   section  1770, 

8.  Fauntleroy  v.  Wilcox,  80  111.  477.  that  it  is  reasonably  fit  for  the  purpose 

4.  Selleck  v.  Griswold,  49  Wis.  39.  for  which  it  was  ordered   or  intended 
An  owner  of  standing  trees  pointed  to  be  used.    Correio  v.  Lynch,  65  Cal. 

them  out  to  a  purchaser,  who  examined  373. 

them  and  agreed  to  pay  for  them  on  the        A  sale  of  all   the  merchantable  logs 

basis  of  the  number  of  feet  which  the  in  a  certain   lot,  made  without  inspec- 

logs  from  the  trees  would  make.  Held^  tion   by  either    party,  is  no  warranty 

that  there  was  no  implied  warranty  of  that  any  particular  log  is  merchantable; 

the  quality  of  the  logs.     Hege  v.  New-  therefore,  after  the  buyer  or  the  person 

som,  96  Ind.  436.  selected  by  the  parties  to  scale  the  loes 

5.  Merriam  v.  Field,  39  Wis.  578.  has  accepted  one,  he  cannot  afterwards 

6.  Maxwell  v.   Lee,  34  Minn.    511,    be  allowed  to  complain  that  it  is  not 
515.  merchantable.    Leonard    v,    Davis,   i 

A  contract   for  the  sale  of  "good  Black  (U.  S.)  476. 

«ound  hemlock"  provided  that  it  was  to  A    contract    for    supplying    lumber 

be   "shipped  where  directed."      Held^  particularly    described   the    quality  of 

that  the   buyer  was  not  bound  to  re-  lumber  to  be  delivered.    Held^  there- 

•ceive,  at  the  place  to  which  he  ordered  fore,  that  a  delivery  of  "merchantable" 

the  lumber  to  be  shipped,  any  other  lumber  was  .not  a  compliance  with  the 

•quality  or  kind    of  lumber.     Holt  v,  contract    AfcDonald   v.   Gardner,  56 

Fie,  130  Pa.  St.  435.  Wis.  35. 
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rights  by  a  failure  on  his  part  to  object  to  the  quality  of  the  ai« 
tides  delivered  or  to  notify  the  vendor  in  time  to  enable  him  to 
make  the  quality  conform  to  the  agreement.* 

m.  OOVTSACT8  70B  ADYAVGS8  AITB  SUPPUSS.— When  parties 
have  made  advances  or  furnished  supplies  they  belong  to  the 
party  receiving  them,*  and  their  reception  binds  the  party  to 
perform  the  acts  for  which  they  were  furnished.* 

A  laborer  or  contractor  who  has  performed  his  part  of  the 
contract  may  retain  advances  received  by  him  though  the  prop- 
erty labored  upon  has  been  destroyed  and  his  compensation  was 
to  be  received  from  the  proceeds  of  the  sale.* 

A  contract  to  furnish  supplies  which  specifies  no  time  for  its 
termination  is  to  be  construed  as  terminable  at  the  will  of  either 
party,  or  within  a  reasonable  time.* 

17.  OONSTBUCTION  OF  PABTlGirLAB  CoKTEACTS. — The  construction 
of  particular  contracts  in  relation  to  logs  and  lumber  by  the 
courts  has  been  upon  the  facts  peculiar  to  each  case,*  and  to  at- 
tempt to  lay  down  the  principles  governing  each  one  would  lead 
to  a  dissertation  upon  the  general  subject  of  contracts. 

1.  Hall   V,    McEwen,    19  Mich.  95;  Crocker  v.  Brown,  40  Iowa  144.    See 

Thompson  v,  Libby,  35  Minn.  443.  also  Gaveney  v.  Gates,  68  Wis.  i. 

S.  Gavigan  v.  Evans,  45  Mien.  597.  To  Fnmisli  Lumber. — Logs  of  a  cer> 

8.  Hopkins    V,    Sanford,    38    Mich,  tain  average  size  were  to  be  furnished 

611.  as  ordered,  the  contract  to  be  termi- 

A,  the  owner  of  timber  land,  who  nated  at  defendant's  option  upon  pajr- 
desired  all  the  timber  to  be  converted  ment  for  all  logs  readj  for  delivery, 
into  charcoal,  contracted  with  B  to  so  Held^  that  the  defendant  must  pay  for 
convert  it  and  to  deliver  the  coal  to  A,  all  on  hand  at  the  time  of  giving  such 
commencing  to  deliver  "as  soon  as  he  notice,  whether  of  average  size  or  not, 
can  ...  by  commencing  work  at  since  plaintiff  might,  if  allowed  to  con' 
once  and  pushing  the  job  as  fast  as  he  tinue,  furnish  enough  large  ones  to 
can,''  and  agreed  "as  fast  as  the  work  bring  the  average  up.  Wolf  v,  Boston 
progresses  on  said  job,  and  the  char-  Veneer  Co.,  X09  Mass.  68. 
coal  is  delivered  as  before  specified,  to  Under  a  contract  to  furnish  lumber 
furnish  corn  and  supplies  .  .  .  "as  fast  as  builders  should  want  it" 
necessary  to  carry  on  said  job  of  coal-  the  merchant  was  entitled  to  a  reason- 
ing." Heldy  that  A  was  bound  to  fur-  able  time  after  notice  of  the  quantities, 
nisb  supplies  not  only  while  B  was  de-  sizes,  etc.,  wanted,  and  his  failure  in 
livering  the  coal,  but  while  he  was  this  respect  must  be  proven  to  sustain 
doing  the  work  necessary  before  there  an  action  for  damages.  Fteld  v. 
could  be  a  delivery.  Mason  v.  Alabama  Black,  42  Vt.  517. 
Iron  Co.,  73  Ala.  270.  The    defendant    agreed    to    furnish 

4.  Woodstock  Iron  Co.  v.  Reed,  81  lumber  in  such  quantities  as  he  should 
Ala.  305;  Bianchi  v,  Maggini,  17  Nev.  "deem  fit  and  advisable."  Htld^  that 
322.  he  could   cease  furnishing   the  lumber 

5.  Echols  V.  New  Orleans  etc.  R.  whenever  he  pleased.  1871,  Loughery 
Co.,  52  Miss.  610.  V,   Mcllvain,  x    (Pa.)  Leg.  Gaz.  Rep. 

6.  Contract   of  Airency   to  Bell. — A  239. 

was  to  furnish  B,  at  a  certain  place,  Sale  of  Bark  ixn   Use  by  a  Oertaln 

with  lumber,  on  which   B  was  to  pay  Tannery. — Hemlock  bark  was  sold,  to 

the  freight  and    sell    in    the    regular  be  removed  in  certain  quantities  during 

course  of  business,  retaining  one  iMlf  the  year,  for  use  in  a  particular  tan- 

of  the  proceeds  for  his  compensation,  nery,  subsequently  sold  by  vendors  to 

Held  not  a  conditional  sale,  but  a  con-  vendees  of  the  bark    and   afterwards 

tract  of  agency,  and   that  the  lumber  burned.    Held^  that  the  destruction  of 

could  not  be  attached  for  a  debt  of  B.  the  tannery  did  not  auUiorize  the  ven- 
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dors  of  the  bark  to  retain  what  was  DellTvry  During  tbe  '^flawing  Beafon/' 

still  uncut,  or  to  retake  that  already  cut  — A  contract  to  deliver  blocks  made 

but  not  removed.    Lyon  v,  Hersey,  loo  during  the  sawing  season  is  complied 

N.  Y.  641.  with  if  blocks  were  delivered  as  fast  as 

To  Buy  Stftue  LumMr. — A  contract  they   were    sawed   during  the  sawine 

allowing  a  party  to  buy  the  whole  or  season,  whether  delivery  was  at  the  end 

any  part  of  refuse  lumber  from  a  mill  of  one,  two  or  three  months,  and  the 

Aeid  not  to  allow   the  selection  of  the  defendant  was   liable  for  a  refusal  to 

best    pieces.      Waterman  v.    Morrell,  receive  them.    McFadden  v,  Wether- 

68  Cal.  217.  bee  (MlchJ,  6  W.  Rep.  137. 

''More  or  Leu." — The  term  "more  or  Ctaarmnty  of  Laborers'  Wages. — The 

less"  held  not  to  allow  a  shortage  of  7,000  defendant  gave  D  a  permit  to  cut  logs 

feet  in  a  sale  of  23,000.    Creighton  v.  upon  his  land  for  an  agreed  price  per 

Comstock,  27  Ohio  St.  548.  thousand,  the  lumber  to  be  held  to  pay 

To  Aooept  Lumber  "  80  Long  as  Do-  stumpage,  and  all  supplies   fumisned 

fBndants  OonldBnn  It.** — An  agreement  by  the    defendant.    D    employed  the 

to  take  lumber  from  the  defendant,  for  plaintiff  to  cut  under  the  permit;  and, 

the  remainder  of  the  season  so  long  as  sfitr  the    plaintiff   had     labored    two 

he  could  run  it.   ffeld^  that  it  could  not  months,    the    defendant    gave   him   a 

be  tendered   after  the  running  season,  memorandum  in  writing  agreeing  to  pay 

though   it  was  physically   possible   to  him  his  wages  out  of  the  net  proceeds 

run  it  later,  since  running  at  such  times  of  the   timber  when   sold.    The   logs 

might  be  attended  with  increased  ex*  were  sold  for  more  than  enough  to  pay 

pense  and  danger.  Chapman  v.  Ingra-  the  stumpage,  but  not  for  enough  to 

ham,  30  Wis.  290.  pay  for  stumpage  and  supplies,    ft  was 

Duration     of    Contraot    to   Fnmlsli  held  that  the  defendant  was  liable  on 

Wood. — A  contract  to  furnish  wood  was  this  promise,  and  that  he  could  make 

to  continue  as  long  as  the  contractors  no  deduction  for  the  supplies   from  the 

gave  satisfaction.     Held,  not  a  perpet-  proceeds  of  sale,  and   so    defeat    the 

ual  contract,  and  that  in  view  of  the  plaintiff's  claim  for  wages.     Warren  v. 

circumstances  it  was  reasonable  to  ter-  Thacher,  3  Fairf.  351. 

minate  it  at  the  end  of  a  year.     Echols  Lumbermen  wrote  to  a  contractor 

V.  New  Orleans  etc.  R.  Co.,  52   Miss,  engaged  in    cutting  their  logs:    "We 

610.  here  agree  to  pay  every  man   in  your 

To  Bnlxmit  to  Arbitration. — A  party  employ  to  the  last  dollar  that  may  be 

to  a  contract  to  furnish  a  railroad  com-  due  to  him,  that  stays  by  you  until  you 

pany  with  wood   cannot  disregard  an  put  in  your  logs,**  and   authorized  him 

agreement  to  submit  differences  to  the  to  show  it  to  the  workmen.    I/eld,  that 

company's  engineer  for  settlement  and  the  laborers  could  recover  for  services 

bring  an  action  for  breach  of  the  con-  before  the  letter  was  written  as  well  as 

tract  in  the  first  instance.     Denver  &  after,  and  that  the  contractor  might  in- 

N.  O.  Con.  Co.  V.  Stout,  8  Colo.  61.  crease  the  wages  after  the  date  of  the 

Bale  of  Rosewood. — Defendants  agreed  letter,  and  in  so  doing  he  was  the  agent 
to  pay  ten  cents  a  pound  for  rosewood  of  the  lumbermen.  Toohey  v.  Com- 
cut  into  squares  of  a  certain  size,  stock,  45  Mich.  603. 
Plaintiff  delivered  a  quantity,  only  a  Sprouts  and  Tonng  Trees.— A  con- 
part  of  which  was  according  to  con-  tract  of  sale  of  all  the  hard  wood  on  a 
tract,  and  that  part  defendants  had  set  certain  tract,  which  was  to  be  removed 
apart.  Heldy  that  defendants  were  ob-  within  a  certain  time,  ^eid  to  include 
liged  to  accept  and  pay  for  all  that  was  sprouts  and  young  trees.  Long  v.  Mil- 
according  to  contract.  Rodman  v.  lerton  Iron  Co.,  loi  N.  Y.  638. 
Guilford,  X12  Mass.  405.  Contract  of  Bale. — The  defendant,  by 

Bale  of  Timber  Lands  and  Baw  WU.  written  agreement,  promised  to  convey 

— A  peculiar  contract  construed.    Wil-  to  the  plaintiff  an  interest  in  certain 

cox  V.  Allen,  36  Mich.  160.  timber  land  when  he  had  received  his 

DtilTory  at  "Bnltable  Place  toot  Bnn-  advances,   and    certain    costs  and  ex- 

nlng.** — One  who  has  contracted  to  de-  penses,  "from  the  stumpage  cut  on  the 

liver  logs  at  a  suitable  place  in  a  river  land.**     ffeidf  that  the  defendant  would 

to  be  run  to  a  mill  by  a  log  running  be  liable  for  cutting  done  by   himself 

company  does  not  render  such  person  and  that  the  criterion  of  value  would  be 

responsible  for  a  failure  to  deliver  them  the  market  price,  or  if  there  were  no 

at  the  mill.    Hopkins  v.  Sanford,  41  regular  market  rates  the  actual  value  as 

Mich.  343.  ascertained  from  all  the  facts  connected 
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7.  LiGEVGE  TO  Cut. — ^As  to  whether  a  licence  to  cut  timber  must 
be  in  writing,  see  ante^  II,  3  (a),  p.  1020. 

with  the  sale.  Blood  v,  Drummond,  the  mill  that  he  should  saw  anj  logs^ 
67  Me.  476.  delivered,  did  not  affect  the  right  of  re- 
Contract  to  "Oloar.'* — One  who  has  covery  or  the  measure  of  damages., 
contracted  to  clear  land  has  not  ful-  Dunn  v.  Johnson,  33  Ind.  54. 
filled  his  contract  by  cutting  the  mer-  AsBOiniitlon  of  Contract  OliUgatioiu.-- 
chantable  timber,  piling  the  brush  After  two  persons  agreed  with  a 
therefrom  and  leaving  the  unmerchanta-  third  to  manufacture  lumber  one  of  the- 
ble.  Seavey  v.  Shurick,  no  Ind.  two  bought  the  other's  interest,  agreeing- 
494.  to  perform  the  contract  "in  all  things. 

Construction  of  Deed. — Where  one  yet  remaining  to  be  done  on  the  part 
received  a  conveyance  giving  the  right  of  his  vendor.  Held^  that  this  applied 
to  improve  a  stream  and  remove  timber  only  to  work  to  be  done  in  the  future- 
from  the  adjacent  land  and  there  was  and  that  evidence  of  a  different  under- 
no  provision  for  forfeiture  for  failure  to  standing  was  incompetent.  Denton  v^ 
pay,  the  grantee  had  a  good  title  and  Whitney,  31  Ohio  St.  89. 
his  assignee  could  enter  and  remove  **Workmuillko  Kanner." — In  an  ac- 
the  timber  though  no  payment  by  the  tion  upon  a  contract  to  manufacture- 
original  grantee  had  been  made  and  the  logs  *'in  a  workmanlike  manner"  it  is 
grantor  had  attempted  to  close  the  not  necessarily  enough  to  prove  the 
stream  on  that  account.  Young  v,  work  as  well  done  as  it  could  be  with. 
Clement,  81  Me.  512.  the    mill    and    appliances.     Button  v. 

BoBonratlon  In  Dood. — A  reservation  Russell,  55  Mich.  478. 

of  "all  the  pine  and  hemlock   timber  DilliironeeaatoQnidity. — ^The  opinioHr 

growing  on  said  land'*  applies  to  living  of  one  party  to  a  contract  as  to  the- 

trees  of  suitable  size  for  use  at  the  date  quality  of  lumber  delivered  will  not  ex- 

of  the  conveyance.    Andrews  v.  Wade  cuse  his  refusal  to  receive  it  if  as  a  mat- 

(Pa.),  6  Atl.  Rep.  48.  ter  of  fact  it  was  of  the  quality  called 

For  Sawing. — A  agreed  to  saw  lum-  for  in  the  contract.     Mulliner  v.  Bron> 

ber  of  certain  sizes  and  pay  for  all  that  son,  114  111.  510. 

the  sawyer  spoiled.  Held^  that  A  was  For  Running — Oonoral  Agency  to  8alL 
obliged '  to  pay  for  only  so  much  as  OlTos  No  Authority  to  Contract  fiir  Bnn- 
was  unmarketable  and  not  for  all  that  nlng. — The  business  of  selling  logs- 
was  smaller  than  the  sizes  called  for  in  after  their  arrival  at  the  market  is  dis- 
the  contract.  Harris  v,  Rathbun,  2  tinct  from  that  of  operating  in  the- 
Abb.  (N.  Y.)  App.  Dec.  326.  woods,  or  the  driving  of  logs. 

Soffldent  to  Keep  Kill  Bnnnlng. — An  An  agency  for  the  two  kinds  of  busi- 
agreement  to  furnish  timber  and  saw  ness  is  so  different  that  proof  of  an. 
logs  enough  to  keep  the  mill  running  agency  for  the  one  will  have  no  ten- 
is  not  fulfilled  by  delivering  enough  to  dency  to  prove  its  existence  for  the 
supply  the  customers  of  the  mill;  other.  Stratton  v.  Todd,  19  Ati.  Rep^ 
enough  must  be  furnished  to  keep  the  iii. 

mill  constantly  running  irrespective  of  Agreement  for  a  Joint  DrlTO. — Where- 

the  demands  of  purchasers.    Jowers  v,  one    had    contracted,    for     a    certain 

Baker,  55  Ga.  184.  per  diem  allowance,  to  run  logs  for  him- 

A  contract  was  made  by  which  one  self  and  three  other  parties,  each  to- 
party  was  to  erect  a  sawmill  and  the  bear  his  share  of  expenses  in  propor- 
other  to  supply  enough  logs  to  keep  it  tion  to  the  wood  scale  of  his  logs,  and 
running,  but  nothing  was  said  of  the  at  the  close  of  the  work  such  as  had 
capacity  of  the  mill.  Held^  that  it  furnished  a  surplus  to  be  credited  for 
was  to  be  implied  that  the  mill  should  it,  and  such  as  were  short  to  be  charged 
be  of  a  capacity  to  carry  into  effect  the  the  deficiency,  a  settlement  which  all 
object  in  view.  Robinson  v.  Bullock,  participated  in  and  acted  upon  except 
58  Ala.  618.  one   firm,   of  which  one  member  was 

Damages. — Plaintiff  was  to  saw  logs  present,  will   not  be  disturbed   unless 

for  defendant.     In    an  action    for  de-  impeached  for  fraud  or  mistake,  after  a 

fendant's  failure  to  furnish  the  logs  it  reasonable  time;  they  will  be  held  es- 

was  Aeid  ,thAt  the  sale  of  the  mill  by  topped  by  a  much  less  degree  of  negli- 

plaintiff,  after  breach  by  the  defendant  gence  than  would  be  pardonable  where- 

and  an  agreement  with  the  vendee  of  the  rights  of  third  parties  were  not  in«- 
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A  licence  to  cut  may  arise  by  implication.^  A  licence  to  cut 
timber  given  by  one  cotenant  of  land  binds  the  other.* 

1.  Afl^pialiility. — A  licence  to  cut  timber  is  assignable  "whether 
such  right  be  expressly  given  or  not.' 

2.  Within  What  Time  £ght  Hurt  be  Ezerdaed.— Where  timber  is 
sold  or  reserved  with  a  licence,  express  or  implied,  to  enter  and 
remove  it  within  a  specified  time,  the  right  must  be  exercised 
within  that  time  and  the  licensee  has  no  title  to  any  timber  not 
removed  during  the  time  named,  even  though  it  be  a  sale  of  **air* 
the  timber* 

Where  no  time  is  specified,  the  licensee  must  exercise  his  right 
within  a  reasonable  time.^ 

8.  Hatore  of  the  Bight  Aiifling  Under  Sale  of  Timber  to  be  Removed 
Within  a  Certain  Time. — ^There  is  some  difference  of  opinion  as  to 
whether  under  a  sale  of  timber  with  a  licence  to  cut  it  within  a 
certain  time  the  title  to  all  the  timber  passes  subject  to  forfeiture 
in  case  of  a  failure  to  remove  it  within  the  time  specified,*  or 

volved.    Stewart  v.  MiUiken,  30  Mich.  28  Am.  Rep.  776.      Compare  Pease  v, 

503.  Gibson,  6  Me.  81 ;  Holliday  v.  Jackson 

1.   Boults  V.  MitcheU,  15  Pa.  St  371,  (Mo.),  4  West  Rep.  285. 

379.  4.   Peas  V,  Gibson,  6  Greenl.  (Me.) 

In  a  contract  to  furnish  saw  logs,  it  81;  Kellam  v,  McKinstry,  69  N.  Y.  264; 

was  agreed  that  the  party  furnishing  Reed  v,  Merrifield,   10  Met.    (Mass.) 

should  not    pajr    more    than   a    fixed  155;  Monroe    v.  Bowen,  26  Mich.  522; 

amount    stumpage    on    certain    lands.  Richards  v.  Tozer,  27  Mich.  451;  John- 

Held^  that  this  implied  that  the  logs  son  v.  Moore,  28  Mich.  3;  Haskell  v. 

were  to  be  obtained  from  those  lands,  Ayers,  32   Mich.  93;  Utley  v,  Wilcox 

and  that  the  party  who  assumed  to  fix  Lumber  Co.,  59  Mich.  263;  Williams  v, 

the  price  of  the  stumpage  assured  to  Flood,  63  Mich.  487;Boi8aubin  v.  Reed^ 

the  other  party  the  right    to  cut  on  i  Abb.  Ct.  of  App.  Dec.  (N.  Y.)  161; 

those  lands.     Wetmorc  v,  Pattison,  45  s.  c,  2  Keyes  (N.  Y.)  323;  Kellam  v. 

Mich.  439.  McKenstry,  13  N.  Y.  Sup.  Ct.  381. 

BYldftiioe. — Where  a  contract  in  rela-  6.  Heflin  v.  Bingham,  56  Ala.  566; 

tion  to  land  is  explicit  in  its  terms,  and  s.  c,  28  Am.  Rep.  776;  Gilmore  v.  Wil- 

gives  no  authority  to  cut  timber  there-  bur,  12  Pick.  (Mass.)  120;  s.  c,  22  Am. 

on,  testimony  to  show  that  the  owner  Dec.  410;  Atwood  v,  Cobb,  16  Pick, 

had    permitted    others,  under   similar  (Mass.)   227;   Hill  v.  Hill,  113    Mass. 

contracts,  to  cut  timber,  without  con-  103;    Hoit   v,    Stratton    Mills,  54    N. 


sidering  them  as  trespassers,  is  inad 
missible  to  prove  a  licence  from   the 
owner  to  cut  timber  in  the  case  on  trial. 
Norton    v.   Hey  wood,  7    Shep.   (Me.) 
359. 

2.   Bradley  v,  Boynton,  22  Me.  291 ; 


Hamp.  109;  s.  c,  20  Am.  Rep.  119; 
Andrews  v.  Wade  (Pa.),  4  Cent.  6^; 
Boults  V,  Mitchell,  15  Pa.  St.  371^ 
381. 

Lapse     of    Twenty    Tears. — Where 
land  was  conveyed  by  deed,  excepting 


Alford  V.  Bradeen,  i  Nev.  191;   Baker  and  reserving  the  pine  trees  and  timber 

V.  Wheeler,  8  Wend.  505;  s.  c,  24  Am.  standing  and  lying  on  said  lot,  the  tree* 

Dec.  66.  remain    the  property    of  the  grantor. 

Burden  of  Proof. — Where  one  or  two  And  such  grantor  may  maintain  an  ac- 

cotenants  of  land  and  timber  thereon  tion  of  trespass  against  the  grantee  or 

has    cut    part  of    the     timber    under  his  assignee,  who  cuts  and  carries  away 

an  alleged  licence,  the  burden  is  on  him  any    of   them,    although     more     than 

to  show,  not  only  such  licence,  but  that  twenty  years  after  the  date  of  the  deed. 

it  was  unconditional,   and  not  limited  Goodwin  v,  Hubbard,  47  Me.  ^05. 

by  the  reservation  of  a  lien  on  the  lum-  6.   Rich  v.  Zeilsdorft,  22    Wis.  519; 

ber.     Prentiss  v.  Roberts,  49  Me.  127.  Martin  v,  Gilson,  37  Wis.  360. 

3.   Nelson  v.  Nelson,  6  Gray  (Mass.)  A  grant  of  timber  with  the  rieht  to 

385;  Heflin  V.  Bingham,  56  Ala.  566;$.  c,  cut  and  remove  it  from  the  land  in  a 
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whether  the  title  to  the  timber  continues  in  the  owner  of  the  land 
passing  to  the  other  party  only  upon  the  removal  by  him.* 

4.  Bevocation. — A  licence  to  enter  upon  land  for  the  purpose  of 
removing  trees  or  timber  therefrom  may  be  revoked  at  any  time 
before  execution  ;*  but  where  trees  have  been  cut  in  pursuance 
of  a  contract  of  sale  the  licence  cannot  be  recalled  so  as  to  pre- 
vent their  removal.^ 

A  licence  to  cut  timber  is  revoked  by  the  conveyance  or  lease 
of  the  property  to  another  without  any  saving  clause  in  favor  of 
the  licensee  *  The  death  of  the  licensor  will  also  operate  as  a 
revocation.* 

VI.  MABX8. — Statutes  in  some  of  the  States  provide  for  the 
registration  of  log  and  lumber  marks  and  that  the  courts  shall  not 

certain    time    is    a  lease.     Moring    v.  5.  Putney  v.  Day,  6  N.  Hamp.  430; 

Wood,  5  Jones  (N.  Car.)  272.  s.  c,  25  Am.  Rep.  410. 

1.  Goodwin  v,  Hubbard,  47  Me.  595;  An  owner  of  real  estate  can  maintain 

Howard  v.  Lincoln,  13  Me.  122.  an  action  against  a  person  for,  and  pre- 

8.  Burton  v,  Scherpf,  i  Allen  (Mass.)  vent  him  from,  entering  on  his  land  and 

133;  Drake  v.  Wells,  11  Allen  (Mass.)  cutting  down  his  timber  under  an  al- 

141 ;  Owens  v,  Lewis,  46  Ind.  j.89,  519;  leged  verbal  contract  said  to  have  been 

Cool  V.  Peters  Box  and  Lumber  Co.,  made  with  that  person  and  the  testator, 

87   Ind.    531;    Williams  v.   Flood,  63  although  part  of  such  timber  may  have 

Mich.  487,  492.  been  cut,  carried  away,  and  paid  for  in 

An  agreement  was  entered  into  by  the  lifetime  of  the  testator.     Wakley  r. 


which  P  gave  to  A  leave  to  cut  timber    Froggatt,  9  Jur.,  N^S.  1248;  9  L.  T.,  N. 

_  ~  _        33  L.  J.,  ~ 

flow  his  land.     Heldj  that  either  party     669;  12  W.  R.86. 


on  his  land,  and  A  gave  to  P  leave  to    S.  340;  33  L.  J.,  Exch.  5;  2  H.  &  C. 


might  revoke  his  licence  at  his  option.  Death  of  One  of  Two  Uceniees. — ^The 

whether  or' not  the  other  party  revoked  defendant  gave  a  written  licence  to  two 

his.  Dodge  f.McClintock,  47  N.  H.  383.  persons  to  take  logs  from  the  land  of 

8.  Giles  V.  Simonds,  15  Gray  (Mass.)  the  plaintiff.    One  of  the  two  died,  but 

441;     Claflin     V,    Carpenter,    4    Met.  the  other  acting  by  virtue  of  his  licence, 

<Mass.)  580;  Nettleton  v.  Sikes,  8  Met.  and  without  any  indication  of  a  disposi- 

<Mass.)  34;  Nelson  v.  Nelson,  6  Gray  tion   on  the  part  oi  the  defendant  to 

(Mass.)   785;  Douglas  t.  Shumay,   13  treat  the  licence    as    revoked,  subse- 

Oray   (N^s.)  498;  Drake  v.  Wells,  11  quently  took   the    logs.     And    it    was 

Allen  (Mass.)  141;  Hill  v.  Cutting,  107  held,  that  the  licence  was  not  revoked 

Mass.  ^96;  Ellis  v,  Clark,  no  Mass.  by  the  decease  of  one  of  the  persons  to 

387;  Selch  V,  Jones,  28  Ind.  255;  Owens  whom  it  was  given,  but  that  the  defend- 

V,  Lewis,  ^  Ind.  489,  519;  Greeley  v.  ant  was  liable  as  a  trespasser  for  the 

Stilson,  27  Mich,  i  ^2.  logs  so  taken.    Chandler  v.  Spear,  22 

4.   Drake  v.  Weils,  11  Allen  (Mass.)  Vt.    388;   Tayl.     St   Wis.,    ch.  42,  k 

141 ;  Cook  V,  Stearns,  1 1  Mass.  533, 538.  19. 

Defendants  took  title  to   land  with  Wiiooiuin  Btatate. — Providing  for  the 

full  knowledge  of  a  parol  extension  of  registration  of  marks  in  the  lumber  in- 

the   time  to  remove    timber    and  the  spector's  office  does  not  apply  to  the 

court  held  them  to  be  in  the  same  posi-  sale  of  standing  timber  to  be  cut  into 

tion  as  their  grantor  who  was  held  es-  logs  but  only  to  logs  already  cut  and 

topped  to  deny  defendant's  right  to  re-  marked.     Bunn  v.  Valley  Lumber  Co., 

move  the  timber.     Williams  v.  Flood,  51  Wis.  376. 

63  Mich.  487.  Bill  of  gale  Not  Bpediyinc  UmAsl— 

Sale  by  One  of  Two  Tenants  In  Com-  A  bill  of  sale  of  marked  logs  which 
mon  of  His  Interest. — ^The  sale  by  one  of  does  not  specify  the  marks  is  valid 
two  tenants  in  common  of  his  interest  against  third  parties  though  not  re- 
does not  of  necessity  revoke  a  licence  corded.  Rev.  St.  Wis.,  §  1739?  requires 
to  cut  given  by  the  other  tenant  in  only  those  instruments  to  be  recorded 
common.  Wetherbee  v.  Green,  22  which  specify  the  marks.  Cook  r- 
Mich.  311.  Van  Horn,  44  N.  W.  Rep.  767^ 
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recognize  the  sale  of,  or  property  rights  in,  unmarked  and  unregis- 
tered logs.* 

TIL  SGAUire — 1.  Standard  to  Govern. — Where  logs  or  lumber 
are  sold  without  special  provision  as  to  the  measurement,  the 
scale  of  the  official  surveyor,  where  there  is  a  statute  providing 
for  official  scaling,  is  presumed  to  be  the  standard  contemplated 
by  the  parties.*  If  there  be  no  statutory  provision,  then  the 
scale  in  general  use  at  the  time  should  govern.'  And  where  it 
is  provided  that  the  measurement  shall  be  according  to  the  stan- 
dard rules  or  scales  in  general  use,  the  standard  at  the  time  of 
scaling,  and  not  that  at  the  time  of  the  contract,  will  govern.* 

A  sale  of  saw  logs  to  measure  a  certain  number  of  feet  board 

1.  MinneBOta  Statute. — **The  mean-  sufficiently  proved  by  the  entry  on  the 

ing  of  Minn.  Gen.  St.  1878,  ch.  32,  §  company^  books.     Smith  v.  Kelly,  43 

19,  'is   that    no    unwritten  and  unre-  Mich.  390. 

corded  transfer,  etc.,  of  a  log  mark  or  DUputt  aa  to  Propar  Boala. — In  the 

logs  shall  be  valid  or  binding,  except  case  of  a  dispute  as  to  the  proper  rule 

between  the  parties  thereto,  as  respects  to  be  used  in  scaling,  an  agreement  to 

a  party   who  has  acquired  some  right  settle  the  dispute  by  adopting  the  scale 

thereto  (as,  for  instance,  by  a  transfer)  of  a  lumber  dealer  m  the  neighborhood, 

from  the  person  who,  upon  the  records  keld^  based   upon   sufficient  considera- 

of  the  surveyor  general's  office,  appears  tion  to  bind  both  parties.     Hunter  v. 

to  be  owner  of  the  same.    It  is  not  in-  Felton,  17  Atl.  Rep.  739. 

tended  to  protect  a  mere  stranger,  or  Bale  of  LumlMr  BnltaUo  fiir  a  Partle- 

trespasser,  who  has   no  show  of  right  Qlar  Karket. — A  contract  provided  for 

beyond  what  arises  from  his  unlawful  the  sale  of  lumber  suitable  for  a  partic- 

appropriation  and  possession.''    Gaslin  ular     market.     Held^    that    the    scale 

T.  Bridgman,  36  Minn.  442.  should  be  that  customarily  used  in  that 

When  Logf  Can  be  Ide&tllled  by  Poa-  market.    Merick  v,  McNally,  26  Mich. 

aeaalOB. — The  log  mark  is  for  the  pur-  .  373. 

pose    of   identification.    It    is  evident  4.  Hackley    v.    Headley,    45    Mich, 

that  some  such  mode  of  identifying  the  569. 

logs  of  different  owners  is   necessary,  In  a  case  where  the  lumberman's  rule 

where  the  logs  of  all  owners  are  thrown  is   to  be  used,  if  the  vendor  becomes 

into  the  streams  and  float  down  inter-  dissatisfied  with  the  scale  first  provided 

mingled.    There  is  no  such   necessity  for,  it  is  proper  to  leave  to  the  jury  the 

where  they  are  still  on  the  land,  and  question  as  to  what  weight  testimony 

can  be  identified  by  possession.  should  have  concerning  the  amount  cut 

We  are  satisfied  that  the  provisions  according  to  the  lumberman's  rule  be  • 

of  %  23,  ch.  32,  Gen.  St  1878,  do  not  fore  any  notice  of  dissatisfaction  was 

apply  to  logs  which  are  on  land,  and  in  given.     Ingram  i;.  Lukens  (S.  Car.),  9 

the  actual  possession  of  the  owner  and  S.  E.  Rep.  348. 

thus  clearly  not  within  the  mischiefs  ProTisioii  fm  Meaanrement  According 

which  the  statute  intends  to  provide  to  a  Parttcnlar  Scale. — Where  the  par- 

against.    Plummer  v.  Mold,  14  Minn,  ties  to  a  contract  have  provided  for  the 

^32.     See  also  Stanchfield  v.  Sartell,  35  measurement  according  to  a  particular 

Minn.  429.  scale,  there  is  no  right  of  recovery  until 

8.  Herdic  v.  Bilger,  47  Pa.  St.  60.         .  such    measurement    has    taken    place. 

S.   Heald  v.  Cooper,  6  Greenl.  (Me.)  Smith  v.  Kelly,  43  Mich.  390. 

32.  But  where  a  mistake  in  scaling  logs 

Logf  to  be  Boaled  Aocordliig  to  Stan-  was  alleged  after  a  part  had  been  sawed 

dard  of  a  Boom  Oompany. — Where  it  into  lumber,  the  plaintiff  was  allowed 

was  agreed  that  logs  were  to  be  meas-  to  give  evidence  as  to  the  amount  ac* 

ured  according  to  the  scale  of  a  boom  cording  to  board  measure,  but  it  was 

company,  held^  that  the  parties  must  be  held  that  he  should  be  held  to  the  same 

deemed  to  have  contracted  with  refer-  standard  as  to  those  not  sawed.     Hor- 

ence    to    the    company's    scale     and  ton   v,  Harbridge   (Pa.),  17  Atl.  Rep. 

method  of  scaling,  and  that  that  was  675. 
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measure  contemplates  a  log  scale,  in  the  absence  of  any  other 
provision.^ 

2.  Scale  by  a  Person  Agreed  Upon. — When  the  parties  to  a  con- 
tract  have  agreed  that  the  scaling  shall  be  done  by  k  particular 
person,  his  estimate  of  the  quantity  and  proper  deductions  for 
defects  is  binding  unless  impeached  for  fraud,  mistake,  preju- 
dice or  neglect.*  And  there  is  no  right  of  recovery  upon  such  a 
contract  until  the  scale  is  made  by  the  person  named.* 

The  certificate  of  a  scaler  employed  to  ascertain  the  quantity 
is  not  controlling  in  its  statements  as  to  quality.* 

3.  Expense  of  Scaling. — When  an  agreement  is  made  to  divide 
the  expense  of  scaling,  the  board  of  the  scaler  is  included  where 
board  is  stipulated  for  as  a  part  of  the  compensation  for  the 
work,  otherwise  not.* 

4.  Evidence — {d)  Scale  Bill  as. — In  the  States  which  provide 
for  the  official  scaling  of  logs  and  lumber,  the  scale  bill  properly 

1.  Hopkins  t;.  Sanford,  41  Mich.  243,  lumber  delivered.    Armstrong  Fumi- 

352.  ture  Co.  V,  Kosure,  66  Ind.  C45. 

An  agreement  to  saw  logs  into  lum-  8.  Scott  v,  Whitney,  41  wis.  504. 

ber  at  so  much  per  hundred  feet,  held  The  failure  of  one  party  to  have  logs 

to    imply    scaling  by   board  measure,  scaled  according  to  agreement  will  not 

Dutch  V.  Anderson,  75  Ind.  35.  defeat  a  recovery  by  the  other  upon  the 

8.  Early  v.  Chippewa  Logging  Co.,  basis  of  a  scale  made  in  good  faith  un- 

68  Wis.  fii.  der  the  direction  of  the  latter.    Grice 

Mere  Bitlm&te. — When  a  scaler  has  v.  Noble,  9  Mich.  51^. 
been  agreed  upon  the  buyer  is  entitled  A  diaage  of  clrouiiiatanoM  render- 
to  an  actual  measurement  and  he  will  ing  the  exact  fulfilment  of  the 
not  be  bound  by  a  mere  estimate.  Mc-  exact  terms  of  the  contract  impossible^ 
Andrews  v,  Santee,  7  Abb.  (N.  Y.)  Pr.,  will  not  be  permitted  to  prevent  a  judg- 
N.  S.  408;  s.  c,  57  Barb.  (N.  Y.)  193.  ment  upon  the  basis  of  the  best  infor- 

Boaler  to  be  Selected  by  One  Party. —  mation  as  to  quantity  obtainable.  Beyer 

Where  the  selection  of  a  surveyor  is  v,  Soper  Lumber  Co.,  44  N.  W.  Rep. 

lefl  to  one  of  the  parties  to  a  contract,  (Wis.)  750; 

the  legal  inference  would  be  that  one  Similar  FroTlslOB  aa  to  Place.— A  pro- 
was  to  be  selected  who  could  make  a  vision  for  scaling  to  be  done  at  a  par- 
legal  survey.  Nutter  v,  Bailey,  32  Me.  ticular  place  will  prevent  a  recovery 
504.  until  it  be   shown  that  the  scaling  was 

Oertiflcate  by  Scaler  of  a  OorporaUon.  done  at  the  place  named.    Jesmcr  v. 

— The  certificate  of  a  scaler  appointed  Kines,  37  Minn.  477.    See   Fornette  v» 

by  a  corporation,  such  appointment  be-  Carmichael,  41  Wis.  200. 

ing  authorized  by  legislative  act,  is  evi-  4.  Early  v,  Chippewa  Logging  Co^ 

dence  between  members  of   the  cor-  68  Wis.  112. 

poration  and  between  others  assenting  6.  Hackley  v,  Headley,  45  Mich.  569. 

thereto.    The  act    of    the    legislature  mnnesota    Statute.  —  The     Special 

authorizing  such  an  appointment  is  not  Laws   Minn.,  §  3,  ch.  106,   which  pre- 

in  contravention  of  the  general  statutes  scribes  the  compensation  of  the  surveyor 

providing  for  official   scalers.     State  ex  general  for  measuring  logs  within  the 

rel.  Hospes  v.  Lumberman's  Board  of  boom  of  a  certain  company,  such  fee 

Exchange,  33  Minn.  471.  being  less  than  that  provided  by  gen- 

MlBtalce  In   Scaling. — The  vendor  of  eral  statutes  for  scaling  elsewhere,  is  not 

lumber  accepted    the    measurement  of  unconstitutional   for  partiality  or   in- 

the  vendee  and   accepted   his  note  in  equality,  because  it  is  a  benefit  to  all 

payment,  but  subsequenth'  discovered  a  who  have  their  logs  in  that  boom  and 

mistake  in  the  scaling.    The  court  held  not  to  the  corporation  only.    Merritt 

that  he  could  show  such  mistake  and  v.  Knife  Falls   Boom    Co.,  34  Minn. 

recover  for  the  actual  amount  of  the  245. 
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certified  is  presumptive  evidence  of  the  facts  stated  and  of  the 
correctness  of  the  measurement,* 

(J?)  Identification  of  Scale. — An  officer  of  a  corporation 
is  a  proper  witness  to  testify  as  to  whether  a  scale  is  that  of  the. 
corporation,  though  he  did  not  make  it.* 

{c)  Burden  of  Proof. — When  the  defence  to  an  action  for 
the  price  of  lumber  is  that  it  was  not  surveyed  as  required  by 
statute,  the  burden  of  proof  is  upon  the  defendant.* 

If  one  party  to  a  contract  employs  an  inexperienced  scaler, 
the  burden  of  proof  is  upon  him  to  show  the  correctness  of  the  scale.* 

5.  Statntory  Beqnirements. — In  those  States  which  have  statutes 
requiring  that  logs  or  lumber  shall  be  scaled  or  inspected  by  an 
official  surveyor  there  is  no  right  of  recovery  upon  a  sale  not  ia 
compliance  with  the  statute.* 

1.  Steele  v,  Schricker,  55  Wis.  134;  person  who  had  charge  of  the  books  at 

Gardner  v,  Wilber  (Wis.),  44  N.  w.  the  time  of  the  scaling,  and  who  sworer 

Rep.  637.  to  his  recollection  of  the  amount  stated 

**AT«ragliig." — A  scale  bill  showing  in  the  book.    Tewksburjr  v.  Schulen- 

on  its  face  that  logs  were  "averaged,  berg,  48  Wis.  577. 

raises  a  presumption  that  they  were  not  2.  Peterson  v,  Anderson,  44  Mich- 

actually  surveyed  and  Is  not  evidence  441. 

of  the  quantity  in  the  logs  averaged.  8.  Nutter    v,    Bailej',    3a    Me.   504;: 

Pratt  V,  Ducey,  38  Minn.  517.  Whitman  v,  Freese,  23  Me.  185. 

Vneertlfled  Scale  BiU.~A  scale  bill  4.  Taylor  v.  Morse  (Mich.),  33  N^. 

which  was  not  certified   according  to  W.  Rep.  813. 

the  statute,  held  admissible  in  evidence  5.  Durgin  v,  Dver,  68  Me.  143,  limit-> 

when  the  person  who  made  the  scale  ing   Abboti  v.  (joodwin,  37  Me.  203;- 

was  a  witness  in  the  case  and  swore  to  Richmond  v.  Foss,  77  Me.  590;  Wheeler 

its  correctness.    Christie  v.  Keator,  49  v.  Russell,  17  Mass.  257;  Pray  v.  Bur- 

Wis.  640.  bank,  10  N.  H.  377.     Compare  Rogers:. 

Scaler  Kay  Not  Contradict  His  OortilL-  v.  Humphrey,  39  Me.  382. 
cato. — It  is  not  competent  for  a  sur-  Agent  ICiiJdng  Without  Oomplying> 
veyorof  lumber  in  the  county  of  Penob-  irltli  Statute. — An  agent  charged  with 
scot,  in  Maine,  whose  survey  has  been  the  duty  of  selling  logs  made  the  sale- 
returned  and  recorded  as  provided  in  without  complying  with  the  statute  aa. 
the  statute  regulating  the  survey  of  to  scaling.  Iteld^  gross  negligence,  and 
lumber  in  that  county,  to  show,  by  his  that  the  agent  was  liable  to  Sie  owner 
testimony,  that  the  lumber  surveyed  by  for  the  loss  or  damage  resulting  from 
him  was  of  a  different  quality  from  that  such  sale.  Crawford  v,  Cochrane,  2.' 
stated  in  his  survey.  Whitman  v.  Freese,  Wash.  Ter.  117. 
23  Me.  212.  Wlien  There  Is  No  Legal  Surveyor. — 

Impeaohment  of  a  tcale  made  under  There  being  no  legal  surveyor  of  wood 

the  supervision  of  the  proper  lumber  in  a  town,  it  is  lawful  for  the  vendor 

inspector  will  not  be  permitted  by  the  and  vendee  to  appoint  a  measurer  to 

mere  estimates  of  witnesses  as  to  the  ascertain   the  quantity  of  wood  sold., 

quantity  of  logs,  without  either  count  Coombs  v,  Emery,  14  Me.  404. 

or   measurement     Fornette    v.    Car-  When   Payment   and   DeiiTory  Have^ 

michael,  41  Wis.  200.  Taken  Place. — If  a  contract  for  the  sale 

Expert  evidence  and  testimony  as  to  of  logs  is  illegal,  as  contravening  the 

acts  of  the  parties  in  connection  with  provisions  of  the  statute  of  Maine  of 

the    property,  may  be    introduced  to  1824,  ch.  271,  but  a  full  consideration  is. 

show  error.    Gardner  v,  Wilber,  44  N.  paid   and   the  logs  are  delivered,  the 

W.  Rep.  (Wis.)  628.  seller  can  neither  reclaim   the  logs  nor- 

Secondary  Byldence  of  Scale. — Where  recover  their  value  by  an  action  there* 

the  scale  book  was  in  the  hands  of  de-  for.     Marks  v.  Hapgood,  24  Me.  407. 

fendants,  who  failed  to  produce  it  on  Various    Statutes  Construed — ^Maine. 

notice;  held^  proper  to  receive  evidence  — ^To  avoid  a  note,  given  for  a  quantity 

of  the  quantity  of  logs  scaled  by  the  of  boards,  within  the  county  of  Penob- 
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Yin.  OOHFVBIOH. — The  doctrine  of  confusion  of  goodd  may  ap- 
ply to  mill  logs  and  other  lumber  upon  proof  that  there  has  been 

such  an  intermixture  that  the  property  of  each  owner  can  no 
longer  be  distinguished,* 

If  the  logs  of  different  owners  become  so  intermingled  that  the 
property  of  the  separate  owners  cannot  be  distinguished,  but 
without  the  fault  of  either  party,  they  become  tenants  in  com- 

scot,  because  the  contract  was  in  con-  offered  for  sale,  Iry  Rev.  Stat  of  Mass., 

travention    of   the    provisions   of   the  ch.  28,  §   200.     Huntington  v.  Knox.  7 

statute  of  Maine,  regulating  the  survey  Cush.  (Mass.)  371. 

of  lumber  within  that  county,  the  de-  A  contract  of  sale,  made  in  another 

fendant  must  not  only  show  that  the  State,  of  wood  lying  in   Massachusetts 

boards  were  sold  within    the    county  is  not    affected    by    the  provisions  of 

without  survey,  but  also,  that  they  were  Mass.  Rev.  Stat.,  ch.  28,  §  154.    Hardj 

not  purchased  for  the  defendant's  ''own  v.  Potter,  10  Gray  (Mass.)  ^. 

use,  or  for  home    consumption,'*  and  CknutltutlOBallty  of   StatntM.— Ijen. 

that  the  parties  did  not  agree  to  have  Stat.  Minn.,ch.  32,  tit  3,  §  25,  providing 

the  lumber  "shipped  without  survey."  for  the  scaling  of  all   logs  in  the  Fim 

Whitman  v.  Freeze,  23  Me.  185.  District    before    they  leave  Lake  St 

The   Maine  statute  of  1821,  ch.  160,  Croix,  is  not  unconstitutional  as  an  un- 

"to  prevent  frauds  in  firewood,  bark  or  just  discrimination  against  certain  part 

coal,  exposed   to  sale,"  does  not  render  of  the  people  engaged  in  a  general 

a  contract  for  the  sale  of  cordwood  less  business,  nor  is  it  a  violation  of  the 

than  four  feet  long,  void.    Coombs  v.  commercial  clause  of  the  United  States 

Emery,  14  Me.  404.  constitution.      Hospes  v.  O'Brien,  24 

The  provisions  of  the  Rev.  Stat,  of  Fed.  Rep.  145. 
Maine,  ch.  66,  requiring  staves  to  be  The  act  of  the  territorial  legislature 
surveyed  or  culled  previously  to  a  sale,  of  1879,  of  Washington  Territonr,  in 
do  not  apply  to  pine  staves  made  for  relating  to  the  scaling  of  logs  br  the 
fish  barrels,  but  only  to  certain  descrip-  lumber  inspector,  is  not  in  contraven- 
tions of  oak  staves.  Gilman  v.  Perkins,  tion  of  §  1889,  Rev.  Stat,  of  the  United 
32  Me.  320.  States.  Crawford  v.  Cochrane,  2  Wash. 

Logs  need  not  be  scaled  by  a  sworn  Ter.  117. 

surveyor  to  enable  the  seller  to  main-  1.  Hesseltine  v,   Stockwell,  50  Me. 

tain  an  action  for  the  price.     A  person  237;  Bryant  v.  Ware,  30  Me.  295, 298; 

who  scaled  the  logs  by  agreement  of  lloomis  v.  Green,  7  GreenL  (Me.)  386, 

the  parties  may  testify  as  to  the  quan-  393;  Spofford   v.   True,    30  Me.  237; 

tity.    Thomas  v,  Conant,  5  Atl.  Rep.  Kyder  v,  Hathaway,  21   rick.  (Mass.) 

(Me.)  533.  298,306. 

North  OaroUna. — A  vendor  of  timber  Where  Loga  Hare  Been  IbuiiiflMturad 

is  bound  by  his  agreement,  although  the  Imto  Boards. — ^'^The  mere  taking  bj  one 

timber  has  not  been  measured  accord-  man  of  the  mill   logs  of  another,  and 

ing  to  the  terms  of  N.  Car.  Priv.  acts  Of  mixing   them  with    his  own,  will  not 

1874-5,  ^-  ^55*  rei&tine  to  the  inspec-  constitute  confusion    of  goods;  but  if 

tion  of  lumber  in   Wilmington.     Mc-  he    fraudulently    takes    the   logs  and 

Neil    V,    Chadbourne,    79     N.    Car.  manufactures    them   into  boards;  and 

149.  intermixes  these  boards  with  a  pile  of 

MassacliiiaettB. — Rev.  Stat,  of  Mass.,  his  own  so  that  they  cannot  be  dis- 

ch.  28,  §  201,  does  not  prohibit  the  sale  tlnguished,  with  the    fraudulent  intent 

•  of  cordwood  which  is  not  of  the  lengths  of  thereby  depriving  the  plaintifi  of  hU 

prescribed  by  the  statute,  but  a  contract  property,  the  owner   of  the  logs  thus 

of  sale  of  a  certain   number  of  **cords"  taken  may  maintain  replevin  for  the 

must  be  interpreted  to  mean  statutory  whole    pile  of   boards."     Wingate  r. 

*'cords,"  and  an  action  on  such  contract  Smith,  20  Me.  287. 

is  not  supported  by  proof  of  a  special  Logs  Distinctly  Marked. — Where  logs 

agreement  that  a  less  quantity  should  were    distinctly  marked,  it   was  held 

constitute  a  cord.    Colton   v.  King,  2  that  the  doctrine  of  confusion  would 

Allen  (Mass.)  317.  not  apply  upon  their    being  mingled 

Bark  lying  on  the  owner's  land  is  not  with  the  logs  of  another,  but  for  their 

required  to  be  measured  before  being  appropriation  the  guilty  party  is  liable 
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mon,*  and  if  the  logs  have  been  sawed  into  lumber,  each  is  en- 
titled  to  proportional  part  of  the  whole.* 

The  burden  of  proving  property  in  such  a  case  is  upon  a  partjr 
claiming  any  portion  of  the  common  mass.' 

If  one  owner  wilfully  intermingles  his  logs  or  the  lumber  made 
therefrom  with  similar  property  of  another,  so  that  it  cannot  be 
distinguished  and  the  property  so  intermingled  is  of  different 
qualities  or  value,  then  the  innocent  party  is  entitled  to  the 
whole.* 

IZ.  COXFENflATIOH    FOB  DBIYDrG  IHTEBMINOLED    OB   OBBTBUCTIKO 

Loos. — There  are,  in  some  States,  statutes  which  provide  that 
when  the  logs  of  one  person  become  intermingled  with  or  ob- 
struct those  of  another  who  is  making  a  drive,  the  latter  may 
drive  the  whole  to  the  nearest  place  at  which  it  will  be  conveni* 
ent  to  make  a  separation,  and  recover  a  reasonable  compensation 
for  the  service.** 

The  right  to  compensation  is  not  impaired  though  the  logs  be 
carried  beyond  their  destination.® 

The  person  driving  the  logs  is  bound  to  exercise  good  faiths 
prudence  and  discretion  in  all  respects.'' 

to  the  rightful  owner.  Goff  v,  Brainerd,  the  logs  of  A   are  in  the  way  of  the 

58  Vt.  468.  logs  of  B,  so  that   B   cannot  drive  hH 

1.  Moore  v,  Erie  R.  Co.,  7  Lans.  (N.  until  A's  are  got  out  of  the  way,  B   i& 

Y.)  42;  Mowry  v.  White,  21  Wis.  417,  hindered     or    obstructed    within    the 

422.  meaning  of  the  statute.  It  is  not  necet- 

Blglit  to  Betake  Equal  Quantity  of  sary,  to  constitute  such   hindrance  or 

Averaffe    Qnallty.—Where    one    party  obstruction,  that  the  logs  of  B   should 

innocently  cut  the   timber  of  another  have  come  in  actual  contact  with  those 

and  mingled  the  logs  with   others  be-  of  A.*'  Anderson  v.  Maloy,  32  Minn.  76. 

longing  to  him,  the  owner  of  the  logs  noatiiig  by  Artlfioial  Means. — A  per- 

wrongfuUy  cut  had  a  right  to  retake  an  son  may  recover  for  such  driving,  al- 

equal    quantity    of      average    quality,  though  a  stream  made  capable  of  float* 

Gates  V.  Rifle  Boom  Co.,  70  Mich.  309.  ing    the    logs    by    letting    into  it  an 

See  also  Arpin  v.  Burch,  68  Wis.  019.  amount  of  water  greater  than   at  the 

S.  Martin  v.  Mason,  78  Me.  452.  time  would  have  been  there   naturally 

8.  Marthinson  v.  Wagner  (Mich.),  6  and  without  artificial  means.     Merriam 

West  191.  V.   Bowen,   73    Minn.    455;    Beard    v. 

4.  Jenkins  v,  Steanka,  19  Wis.  126;  Clark,  35  Minn.  324. 

Root  V.  Bonnema,  22  Wis.  539;  Steams  Wliere    the  owner  has  made  ample 

V.  Raymond,  26  Wis.  74;  Wingate  v,  provision  for    driving  the   logs  which 

Smith,  20  Me.  287;  Stepenson   v.  Lit-  have  become  intermingled  with  those 

tie,  10  Mich.  433.  of  another,  he  must,  nevertheless,  make 

^'Where  one  person  adds  mill  logs  of  compensation  for  the  drive.     Foster  v. 

his  own  to  a  pile  of  logs   belonging  to  Cushing,  35  Me.  60. 

another  person,  and  marks  them  in  the  Compensation  Most  heBecovered  from 

same  manner  as  the  others  are  already  Bach  Owner. — Under    Rev.    Stats,    of 

marked,  he  cannot  afterwards  maintain  Maine,  ch.  67,  %  9,  giving  compensation 

replevin  against  such  other  person  for  for  driving  timber  in   the  river,  logs 

his  proportion  of  the  log^,  but  only  for  owned  by  one  person  cannot  be  seized, 

such  logs  as  he  can  identify  to  be  his  libelled  and  sold,  to  pav  the  expenses 

own."   Dillingham  v.  Smith,  30  Me.  370.  of  driving  other  logs  which  were  mixed 

5.  Butterfield  V.  Gilchrist  (Mich.),  63  with  them.  Marsh  v,  Flint, 27  Me.  (14 
Mich.    1C5;     Foster    v,    Cushing,    35  Shep.)  475. 

Me.  60;  Osbom  v.  Nelson  Lumber  Co.,        6.  Chesley  v,  De  Grafl*,  35  Minn.  4x5. 
33  Minn.  285.  7.  Foster    v.    Cushing,    35   Me.  60; 

OlMtniotlon    Witlumt    Contraet. — "If    Beard  v.  Clark,  35  Minn.  324. 
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The  right  to  compensation  is  not  confined  to  cases  where  the 
intermingling  is  due  to  the  fault  of  the  defendant ;  it  may  arise 
from  consent  to  such  intermingling  or  from  an  agreement  for  a 
joint  drive  which  was  subsequently  abandoned.* 

1.  Amount  of  Compensation. — The  amount  of  the  compensation 
allowed  under  the  statute  is  to  be  measured  upon  the  basis  of  the 
value  or  worth  of  the  service,  and  a  recovery  may  be  had  al- 
though the  service  was  of  no  benefit  to  the  defendant.* 

2.  Who  Is  Liable  for  Compensation. — Where  parties  have  engaged 
a  contractor  to  make  a  drive  of  logs  and  the  logs  of  third  parties 
are  driven,  under  the  provisions  of  the  statute,  the  contractor 
must  look  to  such  third  parties  for  compensation  :  they  have  no 
claim  against  the  parties  to  their  contract  for  such  services.' 

X.  STATTTTOBT  SEOULATIOH    07    THE  Floativo   avd   AARne.— 

Statutes  requiring  that  logs  shall  not  be  floated  down  certain 
rivers  unless  bound  together  in  rafts  or  enclosed  in  boats,  and 
providing  for  the  forfeiture  of  all  logs  floated  in  violation  of 
such  statutes  are  constitutional,^  though  coming  from  one  State 
and  passing  through  into  another.^ 

The  title  of  the  owner  cannot  be  divested  for  a  violation  of 
such  a  statute,  however,  unless  he  has  notice  and  an  opportunity 
to  show  his  innocence  of  a  violation  of  the  law  ;^  and  timber  is 
not  liable  to  forfeiture  for  having  been  floated  in  violation  of  the 
statute,  after  it  has  come  into  the  custody  and  control  of  the 
owner.'' 

XI.  Tolls. — An  act  giving  an  improvement  company  a  right  to 
collect  tolls  on  all  logs  coming  within  its  "limits,"  authorizes  the 

collection  of  such  tolls  on  logs  which  have  accidentally  escaped 
from  places  higher  up  the  stream  as  well  as  on  those  driven  down 

"One  who  undertakes,  by  authority  as  at  an  end  and  recover  under  the 

of  the  statute,  to  drive  Uie  logs  of  an-  terms  of  the  statute  for  all  services  ren* 

other  which  are  intermingled  with  his  dered  from  the  time  of  the  breach  of 

own,  is  bound  to  carry  along  all  of  such  the   contract.    Beard    v^     Clarke,  35 

intermingled  logs  to  a  place  where  they  Minn.  324. 

may  all  be  separated,  and  he  may  not  2.  Osborne  v.    Nelson  Lumber  Co., 
leave  scattered  along  the    shores,  or  33  Minn.  285. 
aground  upon  rocks,  such  portion  of  9.  Edson  v.  Gates,  44  Mich.  353. 
the  other*8  logs   as  mapr  become  sepa-  4.  Craig  v.  Kline,  65  Pa.  St.  399. 
rated  from  his  own  during  the  progress  A  forfeiture  for  a  violation  of  the 
of  the  work  and  then  claim  compensa-  statute  as  to  floating  logs  completely 
tion  for  such  portion  as  may  be  taken  divests  the  title  of  the  former  owner 
through    to  the   place  of  separation,  and  it  is  not  revested  by  a  contract 
Osborne  v.  Nelson    Lumber  Co.,  33  with  the  person  who  has  taken  up  the 
Minn.  385.  loes  to  allow  the  owner  to  come  and 
1.  Walker  v.  Bean,  34  Minn.  437.  take  them  away  upon  making  compen- 
So  long  as  a  contract   for  a  joint  sation  for  the  trouble  until  such  con- 
drive  is  being  acted  upon  and  recog-  tract  Is  executed.    Scott  v,  Wilson,  3 
nlzed  by  the  parties  as  in  force,  its  N.  H.  331. 

terms,  and  not  the  provisions  of  the  6.  Harrisan  v.  Conn.  River  Lumber 

statute,  will  govern,  but  if  one    party  Co.,  139  Mass.  c8o. 

abandons  the  drive  and  refuses  to  con-  6.  Craig  v.  Kline,  6c  Pa.  St  399; 

eider  the  contract  as  any  longer  in  force  Wendt  v,  Cra^,  67  Pa.  St  424. 

the  other  party  may  treat  the  contract  7.  Baron  v.  Davis,  4  N.  H.  338. 
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by  their  owners.*  Where  an  act  gives  a  company  a  right  to 
sell  logs  to  recover  the  tolls  due  thereon,  a  court  of  equity  will 
restrain  a  sale  of  the  logs  at  a  place  where  they  can  neither  be 
delivered  nor  inspected.* 

Driving  Contractor  Liable  for  Tolls. — ^A  person  contracting  to 
drive  logs  to  a  given  point  is  bound  to  pay  the  tolls  thereon.^ 

Xn.  Lost  AFD  Stkakbed  Loos. — An  unmarked  log  carried  down 
a  stream  and  unreclaimed  for  two  years  is  lost  property.* 

In  some  of  the  States  the  right  of  the  owner  of  stranded  logs 
to  retake  them  upon  making  compensation  for  damages  is  recog- 
nized by  statute.* 

Where  a  person  assents  for  a  long  time  to  an  arrangement 
whereby  a  company  collects  and  disposes  of  lost  and  scattered 
logs,  he  will  be  bound  by  the  regulations  of  the  company  in  rela- 
tion thereto.® 

Statutes  for  the  disposition  of  lost  logs  are  constitutional.'' 

XTTT.  Salyobs  07  Loos  AVB  LuiCBEB. — A  salvor  of  logs  or  lum- 
ber must  comply  strictly  with  the  terms  of  the  statute  as  to  filing 
notice  and  all  other  matters,  or  he  will  acquire  no  rights  in  the 
property  as  against  the  original  owner.® 

XIV.  LlEHS. — At  common  law  the  lien  upon  logs  and  lumber 
-extends  only  to  labor  expended  upon  them,  and  possession  is  an 
•essential  element.®  A  lien  may  also  be  created  by  contract,  but 
it  is  invalid  against  third  parties  without  notice.*®  The  statutes 
in  many  of  the  States  provide  in  addition  to  the  above  right 
more  adequate  protection. 

1.  St.  Louis  Dalles  Imp.  Co.  v,  made.  Wilson  v,  Wentworth,  25  N. 
l^elson  Lumber  Co.  (Minn.),  44  N.  W.    H.  245. 

Rep.  1080.  6.  JLibby  v,  Johnson,  37  Minn.  220. 

An  action  to  enforce  a  lien  given  by        7.  Kennebec    Log    Driving    Co.    v. 

-statute  for  tolls  on  logs  run  through  a  Burrill,  18   Me.  314. 
•dam  is  an  action  at  law  on  contract.        8.  Hynicka  v.  Smith,  26  Pa.   St  499; 

Tewksbury  v,  Bronson,  48  Wis.  581.  Wendt  v.  Craig,  67  Pa.  St.  424. 

2.  Bennett's  Branch  Imp.  Co.'s  App.,  9.  Holderman  v.  Manier,  104  Ind. 
■65  Pa.  St.  242.  118;  Morgan  v,  Congdon,  4  N.  Y.  552; 

8.  Johnson  t^  Cranage,  4 <   Mich.  14.    Pierce  v.  Sweet,  33   Pa.   St.   151;  Far- 

4.  Deaderick  v.  Oulds,  86  Tenn.  14.       rington  v.  Meek,  30  Mo.  578;  Arians 

5.  Brown  v,  Chadboume,  31  Me.  9;    v.  Brickley,  65  Wis.  26. 

Treat  t;.  Lord,  42  Me.  552;  Hooper  v.  10.  For  AdTano«8. — The  defendant  en- 

Hobson,  57  Me.  276.  tered  into  a  contract  by  which  he  was 

Under  the  statute  of  New  Hampshire,  to  have  a  lien  on  logs  for  advances  un- 

December  28th,    1805,  the    owner  of  til  they  were  finally  marketed  and  pav- 

improved  land  upon  which  lumber  that  ment  received  therefor.    Held^  that  the 

had  been  put  into  a  river  was  carried  contract  did  not  authorize  the  defendant 

or  lodged  by  water,  was  not  authorized  to  manufacture  the  lumber  at  the  risk 

to  convert  the  same  to  his  own  use  un-  of  the  plaintiff,  and  to  account  only  for 

less  it  had  remained  on  such  land  from  the  net  proceeds,  provided  they  did  not 

before  the  first  day  of  May  until  alter  amount  to  the  marketable  value  of  the 

the  first  day  of  November    following,  logs  at  the  time  possession  was  taken 

In  order  to  give  such  owner  the  right  under  the  contract.  Brody  v.  Goddard, 

«o    to  convert  such  lumber  under  the  57  Me.  602. 

atatute,  it  is  not  necessary  that  an  ap-  Lion  of  Ownor  for  StnmpMO  and  Ad- 

pralsal  of  the  damage  done  by  the  lodg-  TUiooi. — ^The  owner  of  a  township  of 

ing  of  the    lumber  should   have  been  land  entered    into  a  written  contract 
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U«iii.                                LOGS  AND  LUMBER.  I*b«r  and  Scrriew. 

1.  For  Labor  and  Servioei. — ^Thc  statutory  lien  upon  logs  and 
lumber  is  in  favor  of  any  person  performing  labor  or  services 
upon  them  in  cutting,  skidding,  falling,  hauling,  scaling,  banking, 
driving,  running,  rafting,  booming,  sawing,  or  performing  other 
services  of  like  nature.^ 

with  A  and  B,  in  the  autumn  of  1825,  An  assignment  and  transfer  of  all  his 

by  which  they  were  to  cut  all  the  pine  interest  by  a  party  reserving  a  lien   un- 

timber  on  a  certain  tract  in  it,  suitable  til  the  conditions  of  sale  be  perfomoed 

for  boards,  which  a  prudent  man  would  is  not  a  conditional  sale.    The  vendor 

cut,  and  to  transport  one  fourth  part  of  has  a  lien  only,  and  if  the   logs  -were 

the  logs  to  a  certain  place  for  the  own-  not  cut  and  marked  at  the  time  of  sale 

er,  as  his  share;  the  other  three  fourths  the  filing  of  the  bill  of  sale  would   not 

to  be  taken   to  the  same  place,  sawed  operate  to  protect  the  lien.     Bunn  -v. 

and  delivered  to  the  owner,  who  was  to  The    Valley    Lumber    Co.,    51     Wis. 

retain  his   title  to  the  whole  till    he  376. 

should  be  satisfied  that  his  quarter  part  1.  Maine. — Under  a  statute  giving  a 

was  of  an  average  quality  with  the  resi-  lien  for  cutting,  one  who  has  contracted 

due,  and  till  he  should  be  paid  there-  to  "cut,  peel  and  pile''  lumber  is  entitled 

out  all  which  the  others    might  owe  to  claim  a  lien  for  such  services.     Bou- 

him;  and  if  they  should  fail  to  take  off  dur  v.  La  Bourne,  79  Me.  21. 

the   timber  in  the  ensuing  winter  and  *'Cedar  shingle   rift"  are  within  the 

spring,  they  agreed  to  pay  him  the  val-  statute  giving  a  lien  for  cutting  or  haul- 

ue  of  one  fourth   part  of  what  might  ing  "logs  or  lumber."     Sands  v.  Sands, 

remain;  the  timber  to  stand  pledged  for  74  Me.  239. 

the  performance  of  this  part  also;  and  Where  several  owners  employ  differ* 

they  did  not  cut  the  timber  until   1827 ;  ent   persons   to  drive  their  logs  which 

and  before  it  reached  its  destined  place  become  intermingled   and  all  work  on 

they  sold  it    to    third    persons,   from  the  common    mass,   the   lien    of  each 

whose  possession   the  owner  instantly  driver  is  only  upon  the   logs   he  i^as 

replevied   it;   the  original  contractors  hired  to  drive.     Hamilton  v.  Buck,  36 

being  largely  in  his  debt.     Hereupon  it  Me.  536;  Oliver  v.  Woodman,  66   Me. 

was  held  that  the  owner's  lien  extended  54,  59;  Doe  v,  Monson,  33  Me.  430. 

as  well  to  the  logs  cut  after  the  winter  Where  logs  of  different  owners  have 

and  beyond   the   bounds  mentioned  in  been  intermixed   in  the  drive,  the  Hen 

the  contract  as  to    those    cut  within  of  the  drivers  extends  to  the   logs  of 

them.  Emerson  v,  Fisk, 6  Greenl.  (Me.)  each  owner,  not,  however,  to  an  amount 

200.  bevond  his  proportion  of  all   the  driv- 

*'In  cutting  and  removing  timber  from  er's  services.    Doyle  v.  True,  36  Me. 

the  land  of  another,  at  an  agreed  price,  542. 

and  for  the  purpose  of  being  sawed  in-  A  person  who  has  wilfully  inter- 
to  boards,  no  lien  without  a  special  mingled  logs  of  another  with  his  own 
contract  therefor  can  be  acquired,  has  no  lien  on  them  for  driving  them 
Oakes  V,  Moore,  24  Me.  214;  s.  c,  41  with  his  own;  the  statute  applies  only 
Am.  Dec.  379.  to  those  intermixed  without  fault  of  the 

Wlien  a  Lien  by  Contract  Falls. — A  lienor.     Dwinel    v.    Fiske,   9    Greenl. 

contracted    with    B     to     manufacture  (Me.)  21. 

boards  for  him  and  to  transport  them  Action  Agatntt  Oflloor. — In  a  suit 
to  market  for  a  stipulated  price,  and  by  against  an  officer  for  not  retaining  and 
the  contract  A  was  to  have  a  lien  upon  selling  on  execution  logs  upon  which  it 
the  boards  which  should  be  delivered  has  been  attempted  to  enforce  a  lien 
by  him,  after  the  delivery  of  a  specified  claim,  if  no  judgment  confirming  the 
quantity.  The  whole  quantity  of  boards  validity  of  the  lien  appears  on  record, 
made  was  not  sufficient  to  enable  A  to  it  is  competent  for  him  to  show,  in  de- 
deliver  the  specified  quantity  and  satis-  fence,  that  the  lien  did  not  exist,  or  that 
fy  his  lien,  owing  to  B^s  neglect  to  it  has  been  lost.  Annis  v,  Gilmore,  47 
supply  him  with  sufficient  logs  to  man-  Me.  152. 

ufacture  the  boards.  /f«^,  that  the  com-  Mloblcan. — The    provisions    of     the 

mon  law  lien  attached  to  the  last  quan-  Michigan  act  allowing  a  lien  for  ^'cut- 

tity  manufactured,  notwithstanding  the  ting,  skidding,  falling,  hauling,  scaling, 

special  agreement.  Mount  v.  Williams,  banking,  driving,  running,  ratting    or 

II  Wend.  (N.  Y.)  77.  booming,''  include    "cutting,  skiddbif^, 
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{a)  Contractors  and  Subcontractors. — The  right  to  this 

lien  is  not  generally  conceded  to  contractors  and  subcontractors. 
The  courts  hold  that  the  purpose  of  the  legislature  in  enacting 

the  statutes  was  to  protect  only  those  who  actually  perform  the 
labor  upon  the  logs  or  lumber.* 

(d)  Extent  of  Lien. — There  is  a  great  difference  of  opinion 
as  to  whether  the  lien  for  labor  and  services  extends  to  sums  due 
for  the  work  of  teams  or  to  expenses  necessarily  incurred  in  con- 
nection with  the  work.* 

hauling,  chopping,  sawing,   swamping,  cutting,  hauling,  railing  or  drawing  log» 

loading  and  falling/'      Grand   Rapids  or  lumber  shall  have  a  Hen  thereon  for 

Chair  Co.  v.  Runnels  (Mich.),  43  N.  the  amount  due  for  his  personal  serviceSf 

W.  Rep.  1006.  which  shall  take  precedence  of  all  oth^ 

There   is   no  lien  under   Pub.   acts,  er  claims,  to  continue  for   thirty  days 

Mich.,    1887,   No.   229,  for  labor  upon  after  the  logs  or   lumber  arrive  at  the 

lumber,  shingles,  etc.,   performed   after  place  of  destination  for  sale  or  manu' 

the  passage  of  the  law  under  a  contract  facture."     Wilson  v.  Barnard,  67  Cal. 

made  before  its  passage.  422. 

Under  section  one  of  the  act  giving  1.  King     v.    Kelly,    25    Minn.    522; 

a  lien  for  labor  or  services  in  manufac-  Quimby  v.  Hazen,  54  Vt.  132. 

turing  shingles,  one  who  has  furnished  Laws  Mich.  1887,  ^^^  ^^9*  ^^  entitled 

shingle  bands   is  entitled  to  the  lien.  *'An   act  establishing  a  lien  for  labor 

Bass  V,   Williams   (Mich.),  41   N.  W.  and  services  upon  lumber    .    .    .    and 

Rep.  229.  all  other  forest  products,"  etc.,  and  pro- 

Where    a  laborer  seeks  a    lien   for  vides  that  any  person  or  persons  who 

driving  the  logs  of  several  owners,  the  perform  any  labor  or  services  in  manu- 

plaintiff,  on  the  trial,  has  the  burden  of  facturing  lumber,  or  in  cutting,  skidding 

showing  how  much  or  what  proportion  etc.,  any  logs  or  other  forest  products, 

of  his  labor  has  been  expended  on  the  shall    have    a    Hen    thereon    for    the 

logs  or  lumber  of  each  owner,  and,  this  amount  due    for    such  labor,  and  the 

being  ascertained,  he  may  have  his  Hen  same  shall  take  precedence  of  all  other 

assessed  upon  such  product  for  the  val-  Hens  thereon,  etc.,  and  it  was  keld  that 

ue    of    the    labor    expended    thereon,  a  contractor  for  such   labor  and   ser- 

Appleman  v.  Myre  (Mich.),  42   N.  W.  vices  was  not  entitled  to  the  benefit  of 

Rep.  48;  Murphy  v.  Myre  (Mich.),  42  the  lien  under  the  statute.     Kieldsen  v. 

N.  W.  Rep.  50.  Wilson,  43  N.  W.  Rep.  1054. 

Attaobxnent. — Under  the  Wisconsin  The  same  court  held  that  a  contractor 

lien  law,  an  officer  cannot  attach  logs  was  within  the  terms  of  act  No.  145, 

to  enforce  a  lien  outside  of  his  own  Laws  of  1881,  and  was  entitled  to  a 

county.    Shafer    v.    Hogue,    70    Wis.  lien.     Shaw  v.  Bradley,  59  Mich.  199. 

392.  2.  The  following  cases   hold   that  a 

Wlsoonilii. — One     emploj'ed   by  the  Hen  for  **labor  and  services"  will  extend 

month  as  scaler  was  also  employed  to  to  money  due  for  hire  of  team.    Hoean 

assist  in   loading  logs.    Heid^thAthe  z^.  Gushing,  49  Wis.  169;  Kelly   v,  Kel- 

might  have  a  lien  for  the  latter  service  ly,  77  Me.  135. 

as  well  as  for  scaling,  providing  that  Where  a  man  and  his  team  are  em- 

the  loading  did   not  interfere  with  his  ployed,  at  a  gross  price  for  both,   to 

duties  as  scaler.    Kline   v,  Comstock,  haul  or  bank  logs,  his  lien  on   the  logs 

67  Wis.  473.  extends  to  the  use  of  the  team.  Martin 

OookliLg. — A  person  who  cooks  the  v,  Wakefield,  43  N.  W.  Rep.  966. 

food  for  the  men  who  fall  the  trees  and  The  following  deny  the    right  and 

work  directly  and  immediately  upon  confine  the  lien  strictly  to  personal  ser- 

the  logs  or  timber,  performs  service  in  vices.     Hale  v.  Brown,  59  N.  H.  551;  s. 

cutting,  falling,  driving,  etc.,  within  the  c,  47  Am.  Rep.  224;  McCrilHs  v.  Wil- 

meaning  of  the  statute,  equally  with  son,   34  Me.  655;    s.  c,  56  Am.  Dec. 

those  who  use  the  axe,  the  saw  or  the  655. 

team    to  the  same  end.    Winslow  v.  Bxpenies   Incurred  In   Getting   Into 

Urquhart,  39  Wis.  260,  268;  Young  v,  tbe  Woods. — A  Hen  given  for  "personal 

French.  35  Wis.  iii,  118.  services"  does  not  extend  to  expenses 

Oalifomia. — "A  person  who  labors  at  incurred  by  a  person  in  getting  into  the 
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LOGS  AND  LUMBER.       SuFpUwaadllftMali. 

{c)  Want  of  Privity  Between  Owner  and  Laborer.— 

A  person  who  has  performed  labor  upon  logs  or  lumber  has  a  lien 
on  them  for  such  services,  though  there  is  no  privity  between 
him  and  the  owner  ;*  but  the  real  owner  is  entitled  to  notice  and 
should  be  made  a  party  to  the  proceedings.* 

2.  For  Supplies  and  Kateriak. — There  is  also  a  statutory  lien  for 
supplies  and  materials  furnished  for  getting  out  logs  and  other 
products  of  the  forest.* 

woods.    Spofford  v.  True,  33  Me.  283,  to  the  person  furnishing  supplies  to  the 

297;  6.  c,  54  Am.  Dec.  621.  men  getting  out  logs   and    timber  in 

Detontlon  After  Work  Is  FlnlilMd. —  Marauion  county  includes  board  of  men 

An  employee  detained  after  his  job  was  at  a  hotel  in  a  city  some  distance  from 

completed  in  anticipation  of  a  possible  the  scene  of  the  work  when  the  charges 

need  of  his  services,  held  entitled  to  a  are  reasonable  for    men    so    engaged, 

lien  for  wages  during  such  detention  KoUock  v,  Parcher,  52  Wis.  303. 
under  the  statute  as  to  "personal  ser-        K  agreed  in  writing  to  sell  to  A  all 

vices/*    McCrillis    v.   Wilson,  34  Me.  the  pine  timber  on  a  certain  tract  of 

^86;  s.  c,  56  Am.  Dec.  655.  land  for  a  specified  price.     The  next 

1.  Reilly  v,  Stephenson,  62  Mich,  day,  A  and  G  entered  into  a  written 
<09;  Munger  v.  Lenroot,  32  Wis.  54.1 ;  contract  in  respect  to  the  same  timber, 
Winslow  V,  Urquhart,  39  Wis.  200;  which  stated  that  G  proposed  to  go 
Oliver  xt.  Woodman,  66  Me.  54;  com-  upon  said  tract  and  cut,  drive,  and  de- 
^are  Jacobs  V.  Knapp,  50  N.  H.  71.  liver  at  a  certain  boom,  all  merchant- 
Laths  Are  Lamb«r,  Not  Timber. — Tayl.  able  pine  timber  thereon;  that  for  so  do- 

Wis.  St.,  §   1768,  sives  a  lien  on  "logs  ing  G  should  have  what  the  logs  would 

and  timber'  for   labor  performed  there-  bring    over    and    above    the    cost  at 

•on,  whether  for  the  owner  or  a  stranger,  the    place  of  sale,  and   that,  to  keep 

but  g^ves  none  on   lumber.    In  a  case  the    business    through   the   winter,  A 

where  a  lien  was  claimed  under  this  would   advance  money  to  carry  it  on, 

statute  for  labor  performed  on  lath,  it  and  all  things  provided  or  purchased 

was  held  that  lath  were  lumber,  and  with  A's  money  should  be  his  property 

not  timber,  and  therefore  not  within  the  until  all   debts  and   liens   were    paid, 

terms  of  the  statute.    Babka  v,  Eldred,  Held^  that  under  such  contract  A  had 

47  Wis.  189.  only  a  special  interest  in  or  lien  upon 

2.  Quimby  v.  Hazen,  54  Vt.  132.  the  logs  for  the  amount  of  his  advances. 
Contra^    Munger    v.     Lenroot,     32  and  G  was  the  general  owner.    An- 

Wis.   541;    Winslow  v,   Urquhart,  39  drews  v.  Jenkins,  39  Wis.  476. 

Wis.  260;  ^  Wis.  197.  Supplies  were  first  placed  in  defend- 

If  A  sells  logs  to  B,  which  are  to  be  ant's  store  for  sale,  but  were  subse- 

delivered  at  a  certain  place,  and  C  is  quently  used  to  pay  for  work  and  teams 

hired  by  A  to  drive  them,  C  will  have  in  getting  out  logs  and  in  feeding  the 

a  lien  for  his    labor,  notwithstanding  men  and    teams    so    engaged,    neidy 

they  have  become  the  property  of  B,  for  that  the  plaintiffs  were  entitled  to  a 

A  will  be  held  B's  agent  to  employ  C.  lien  on  the  logs.     Stacy  v.  Bryant,  73 

Paine  v.  Gill,  13  Wis.  559.  Wis.  14. 

8.  Georgia.  —  Section  1985  of  the  Under  Wis.  Laws  1885,  ch.  469,  k  i. 
Georgia  Code  allows  a  lien  to  ^'persons  giving  a  lien  on  logs  for  supplies  to  be 
furnishing  saw  mills  with  timber,  logs,  used  m  getting  out  logs  in  certain  coun- 
provisions,  or  any  other  thing  neces-  ties,  the  residence  of  the  person  iumish- 
sary  to  carry  on  the  work  of  sawmills."  ing  the  supplies  and  the  place  of  deliv- 
Heldy  not  to  cover  money  furnished  for  ery  are  immaterial.  Patten  v.  North- 
that  purpose.  Dart  v,  Mayhew,  60  western  Lumber  Co.,  73  Wis.  233. 
Ga.  105.  BapMU  of  Statute.  —  An  action  wis 

And  it  is  proper  to  all^^e  in  the  affi-  brought  to  secure  a  lien  under  the  pro- 
davit  for  such  a  lien  that  provisions  visions  of  a  statute  for  that  purpose, 
were  furnished  to  the  mill  and  not  to  but  during  the  pendency  of  the  suit  the 
the  person  himself.  Bennett  v.  Gray  statute  was  repealed.  Held^  that  the 
<Ga.),  9  S.  £.  Rep.  469.  right  to  the  lien  was  not  lost  in  the  ab- 

Wlaoomln. — ^The  statute  giving  a  lien  sence  of  a  special  provision  in  the  re- 

1042 


lieni.  LOGS  AND  LUMBER.  Proparty  Sulgeet  to. 

3.  Property  Subject  to  lien. — ^As  a  general  rule,  the  specific  prop- 
■erty  labored  upon  should  be  attached,*  but  there  are  numerous 
exceptions  to  the  rule.* 

When  logs  upon  which  a  laborer  is  entitled  to  a  lien  have  been 
intermingled  with  others  not  liable  to  attachment,  without  fault 
of  the  laborer,  he  is  entitled  to  a  lien  on  the  whole  mass.* 

Where  labor  for  which  the  statute  allows  a  lien  is  inextricably 
mixed  with  labor  for  which  no  lien  is  given,  there  is  no  lien  upon 
any  part  in  favor  of  the  laborer.* 

4.  Time  Within  Which  lien  Must  be  Secured. — When  a  statute 
provides  that  proceedings  must  be  begun  within  a  certain  number 
of  days  after  the  arrival  of  the  logs  or  lumber  at  its  destination, 
the  time  does  not  begin  to  run  until  the  arrival  of  all,  provided 
they  are  driven  continuously  or  as  one  lot.* 

5.  Hotioe. — ^A  bona  fide  purchaser  without  notice,  actual  or  con- 
structive, will  be  protected.® 

Notice  of  some  sort  is  necessary  to  secure  a  valid  lien,  but  it  is 
not  always  necessary  that  it  be  actual  notice.''^ 

6.  Priority  of  liens. — The  lien  for  labor  and  services  in  connec- 
tion with  logs  and  lumber  takes  precedence  of  all  other  liens  and 
encumbrances  except  those  in  favor  of  the  State.® 

7.  Assignability. — There  is  conflict  in  the  decisions  as  to  whether, 
in  the  absence  of  a  statutory  provision,  a  logger's  lien  is  assign- 
able. In  Maine,  it  is  held  that  the  right  may  be  assigned  and  the 
action  brought  by  the  assignee  in  the  name  of  the  assignor.® 

pealing  statute  taking  away  such  right,  thereon  for  the  sawing,  in  dealing  with 

Garland  v,  Hickey  (Wis.),  43  N.   W.  his  assignees  afterwards  in  respect  to 

Rep.  832.  the  lumber,  without  any  enquiries  as  to 

1.  Baxter  v.  Smith,  2  Wash.  Ter.  07.  such  lienj  cannot  claim  the  rights  of 

2.  McCrillis  V.  Wilson,  34  Me.  286;  bona  fide  purchasers  through  a  mere 
s.  c,  56  Am.  Dec.  655;  Palmer  v,  formal  verbal  transfer,  and  in  consider- 
Tucker,  45  Me.  316;  Jacubeck  v.  Hew-  ation  of  a  pre-existing  debt  for  the  pur- 
itt,  61  Wis.  96;  Holderman  v,  Manier,  cha3e  price  of  the  logs.  Chad  wick  v. 
104  Ind.  118;  Partridge  v.  Dartmouth  Broadwell,  27  Mich.  6. 

College,  5  N.  H.  286.  7.  Qyimby  v.   Hazen,  54    Vt.    132; 

Where  a   laborer    performed    labor  Wilson  v,  Ladd,  49  Me.  73. 

upon  logs  of  different  qualities  under  It  is  a  principle  of  universal  jurispru- 

one  contract  and  the  different  qualities  dence  that  there  can  be  no  jurisdiction 

had  different  marks,  he  may  enforce  his  without  adequate  notice.    The  act   of 

lien  for  the  entire  claim  upon  those  of  Mich.  1887,  No.  229,  requires  such  notice 

one  mark.     Martin  v.  Wakefield,  43  N.  of  lien  on  logs  or  lumber  as  is  given  by 

W.  Rep.  966.  the  ordinary  attachment  notice  in  re- 

8.   Parker  v,  Williams,  77  Me.  418;  «ird  to  attachment  suits.     Streeter  v, 

Spofford  V.  True,  33  Me.  283;  Huntoon  Penobscot  Lumber  &  Dock  Co.,  41  N. 

V,  O'Brien  (Mich.),  44  N.  W.  Rep.  601.  W.  Rep.  883. 

4.  Kelley  v,  Kelley,  77  Me.  13^.  For  a  discussion  of  the  sufficiency  of 

6.  Sheridan  v,  Irelaiid,  66  Me.  65;  a  notice  of  lien,  see   Wheeler  v.  Port 

Phillips  V.  Vose,  16  Atl.  Rep.  463.  Blakely  Mill  Co.,  2  Wash.  Ter.  71. 

e.  Smith  V,  Shell  Lake  Lumber  Co.,  8.  Spofford  v.  True,    33    Me.    283; 

68   Wis.  89;   Haifley    v,    Haynes,    37  Oliver  v.  Woodman,  66  Me.  54;  Paine 

Mich.  535.  v.  Woodworth,  15  Wis.  298;   Paine  v. 

Parties  who,  in  contracting  for  the  Gill,  13   Wis.  559;    Grifiin    v.  Chad- 
sale  of  logs,  have  provided  for  their  bourne,  32  Minn.  126;  Wilson  v.  Barn- 
manufacture  into  lumber  by  the  vendee,  ard,  67  Cal.  422. 
and  thus  permitted  him  to  create  a  lien  8.  Murphy    v.  Adams,  71   Me    X13 
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In  Wisconsin  y  it  was  held,  previous  to  the  passage  of  the  stat- 
ute, that  the  lien  was  a  personal  right  which  was  lost  by  assign^ 
ment,*  and  that  a  reassignment  would  not  revive  the  lien.*  The 
statute,  subsequently  enacted,*  permits  the  assignment  of  a  lien 
to  another  having  a  similar  right,  and  if  the  defendant  consents 
a  part  only  may  be  assigned.* 

8.  Discharge  of  Iden  as  a  Defence  to  Action  finr  the  Price. — ^Where 
a  vendee  is  compelled  to  discharge  a  lien  he  may  set  it  up  as  a 
defence  to  an  action  for  the  price,^  but  it  is  no  defence  if  the 
payment  was  voluntary .• 

9.  Waiver  of  lien. — ^Taking  security  for  the  amount  due  will 
generally  amount  to  a  waiver  of  the  lien  \*  but  this  is  not  always 
the  case.®  So  also  the  mingling  of  privileged  and  unprivileged 
claims  amounts  to  a  waiver  of  the  lien  on  any  part.® 

Surrendering  possession  of  the  property  destroys  any  common 
law  lien  which  the  creditor  may  have.*® 

10.  The  Judgment — The  proceeding  to  enforce  a  lien  for  labor 

(distinguishing  Parsons  v,  Tincker,  36.  lading  and  endorses  directions  on  it  as 

Me.  387);  Phillips  v.  Vose,  81  Me.  134.  to  the  disposition  of  the  goods  hassuffi- 

AsBlgnment  to  be  Baoorded. — \n  Min-  cient  possession  to  maintain  his    lien. 

nesota  an  assignment  of  a  lien  must  be  Rice  v,  Austin,  17  Mass.  197. 
filed  for  record  in  the  surveyor-gener-        Permitting  Owner  to  Filo. — Where  a 

aPs  office  before  the  assignee  can  pro-  mill  owner  allowed  an  employee  of  the 

ceed    to  enforce  the  lien.    Griffin    v.  owner  of  lumber  to  pile  it  in  the  mill 

Chadbourne,  32  Minn.  126.  yard,  held  not  such  a  surrender  of  pos- 

1.  Caldwell  v.  Lawrence,  10  Wis.  session  as  would  destroy  the  lien  of  the 
331;  Tewksbury  v,  Bronson,  48  Wis.  mill  owner  for  sawing."^  Holderman  z^. 
501.  Manier,  104  Ind.  118. 

2.  Tewksbury  v.  Bronson,  48  Wis.  A  sold  logs  to  B,  but  they  remained 
581.  in  A's  yard  according  to  agreement  for 

8.   R.  S.  Wis.,  ^  3336.  the  accommodation   of  B.     C  bought 

4.   Kline  v,  Comstock,  67  Wis.  473.  and  paid  cash  for  them  without  any  rep- 

6.  Tabor  v,  Harriman,  59  N.  H.  226.  resentations  from  A  inducing  him  to  do 

6.  Huckins  v.  Gushing,  36  Me.  423.  so.     Heldy    that  upon    B*8   insolvency 

7.  Au  Sable  River  Boom  Go.  v.  San-  after  the  sale  to  G,  but  before  removal 
born,  36  Mich.  358;  Tyler  v.  Blodgett  of  the  logs,  A  still  had  a  right  to  claim 
&  Davis  Lumber  Go.,  43  N.  W.  Rep.  a  lien.  Hamburger  v.  Rodman,  9  Daly 
1034;    Hutchins  v.  Olcutt,  4  Vt  549;  (N.  Y.)  93. 

s.  c,  24  Am.  Dec.  634.  When   Lion  Amonnts  to  Mortsago. — 

8.  Taking  a  Note. — If  when  a  note  is  Where  one  contracts  with  the  prcmrie- 
given  there  be  a  stipulation  that  the  tors  of  land  to  cut  timber  therem>m, 
note  is  not  to  be  deemed  payment  un-  and  deliver  it  at  a  place  appointed,  to 
til  paid,  the  lien  is  not  lost.  Prentiss  be  sawed  into  boards,  for  an  agreed 
V.  Garland,  67  Me.  345.  price  per  thousand  feet,  to  be  paid  at 

Taking  a  Mortgage.^A  lumberman  different  times  after  the  work  should  be 

does  not  waive  his    lien  by   taking  a  completed,  **said  logs  to  be  holden  to 

mortgage  on  the  property  for  the  lum-  said  O"  (the   contractor)  **until  all  is 

ber  debt.    Roberts    v.   Wilcoxson,  36  paid  or    satisfactory  security    given," 

Ark.  355.  this  is  rather  in  the  nature  of  a  mort- 

9.  McMaster  v.  Merrick,  41  Mich,  gage  than  of  a  lien,  and  the  claim  of  the 
505;  Bicknell  v,  Trickey,  34  Me.  2*^3.  contractor  upon  the  logs  will  not  be 

10.  Smith  V.  Greenop,  60  Mich.  61;  lost  by  his  suffering  them  to  go  into 
McMaster  v,  Merrick,  41  Mich.  505;  possession-  of  the  proprietors  of  the 
Smith  V,  Scott,  31  Wis.  420;  Bailey  v,  land,  subject  to  his  right  to  resume  it  in 
Q^int,  22  Vt.  474.  case  of  nonpayment  according  to  the* 

One  who  has  possession  of  the  bill  of    contract.    Oakes  v,  Moore,  34  Me.  214 
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on  logs  and  lumber  is  one  in  rem^  and  if  the  plaintiff  fails  to  es* 
tablish  his  lien  he  cannot  enter  a  judgment  as  for  damages.^ 

11.  Pleading. — The  right  to  a  lien  being  generally  statutory,  the 
allegations  in  the  complaint,  petition  or  affidavit,  must  comply  in 
all  essentitial  parculars  with  the  provisions  of  the  statute.* 

1.  Clark  V,  Adams,  33  Mich,   ico;  An  action  was  brought   under  the 

McKenzie  v.  Peck  (Wis.),  42  N.    W.  provisions  of  the  statute  for  the  enforce- 

Rep.  247.  ment  of  a  lien  and  at  the  trial  evidence 

Hicblgan    statute,   Acts    1881,    No.  was  introduced  showing  other  claims 

145,  amending  Pub.   Acts  1873,  p.  466,  than  those  for  which  a  Tien  was  given 

provide  that  in  an  action  to  enforce  a  and  the  jury  gave  a  verdict  for  more  than 

Uen  a  personal  judgment  may  be  en-  was  demanded  in  the  complaint.    Htild, 

tared  though  no  lien  is  found  to  exist,  that  a  judgment  on  the  verdict  declar- 

:Shaw  v,  Bradley,  59  Mich.  199;  Kield-  ing  the  entire  amount  a  lien  waserro- 

sen  V,  Wilson  (Mich.),  43  N.  W.  Rep.  neous.    Demars  v,  Conrad  (Mich.),  40 

1054.  N.  W.  Rep.  799. 

In  a  suit  under  the  statute,  to  enforce  2.  Griffin  v.  Chadbourne,  32  Minn, 
a  laborer's  lien  on  log^,  not  belonging  126;  Clark  v.  Adams,  33  ^fich.  159; 
to  the  persons  for  whom  the  services  Woodruff  v.  Ives,  34  Mich.  320;  Half- 
were  rendered,  a  valid  judgment  in  rem  ley  v,  Haynes,  37  Mich.  535. 
must  be  obtained  against  the  property.  California. — In  an  action  to  secure  a 
The  record  of  a  judgment  in  such  a  loggers'  lien  against  the  owners  of  logs, 
>case  must  show  that  the  logs  upon  the  complaint  should  allege  that 
which  the  labor  was  expended  are  the  something  was  due  from  the  owners  to 
same  which  in  the  writ  were  com-  the  original  contractor,  for  whom  the 
manded  to  be  attached,  and  which  were  labor  was  performed,  when  the  plain - 
tittached  and  returned  by  the  officer,  tiff  filed  his  lien  or  tliat  the  defendants 
Thompson  v.  Gilmore,  50  Me.  428.  were  notified  or  had  some  knowledge 

See    Maine    Acts  of  1862,  ch.    131,  of  the  claim  of  the  plaintiff  prior  to  the 

passed   after  the  determination  of  the  payment  in  full  of  the  amount  due  the 

above.  contractor.      Wilson    v,  Barnard,    67 

Snfflolenoy  of  Judgmont. — ^The  com-  Cal.  422. 
plaint,  in  an  action  to  establish  a  lien  Qoorgla. — To  obtain  a  lien  for  sup- 
on  logs  in  a  justice's  court,  fully  de-  plies  or  material  furnishd  a  saw  mill  it 
:8cribed  the  logs,  and  in  rendering  the  is  not  necessary  to  allege  that  they 
judgment  in  favor  of  the  plaintiff  the  were  necessary  or  furnished  according 
justice  found  that  the  amount  due  was  to  a  contract.  Bennett  v.  Gray  (Ga.),9 
"a  lien  upon  the  logs  described  in  the  S.  E.  Rep.  469. 

4:omplaint,"  and    the    appellate    court  Maine. — ^The  name  of  the  owner  need 

held  that  the  description  in  the  judg-  not  be  alleged  to  secure  a  lien  on  logs, 

ment  was  sufficient    Paulsen  v.  Inger-  Parker  v.  Williams,  77  Me.  418. 

«oll,  62  Wis.  312.  Miolilgan. — Under  Mich.  Comp.  L., 

The     court    found     that   a    certain  ch.  43,  it  is  a  fatal  defect  in  a  petition  to 

amount  was  due  the  plaintiff  for  work  procure  a  lien  on  log^  not  to  allege  that 

*4n  sawing  slabs  out  of  logs  for  lath*'  thev  are  within  the  county  where  the 

■and  that  **the  logs  and  lath  upon  which  action  is  commenced.    Pine  Saw  Logs 

the  labor  was  performed  were  then  and  v.  Sias,  43  Mich.  356. 

are  the  property  of  defendants."    Held^  The  supreme  court  of  Michigan  was 

that  the  findings  did  not  show  that  the  equally  divided  on  the  question  of  the 

plaintiff  was  entitled  tOva  lien  on  the  necessitv  of  alleging  that  parties  had 

lath.    Babka  v,  Eldred,  47  Wis.  189.  united  their  claims  and  constituted  the 

Validity. — A  judgment   of  a   justice  plaintiff  their  attorney  for  the  purposes 

cannot  be  collaterally  attacked  because  of  the  suit,  or  that  the  respective  claims 

his  record  shows  that  he  failed  to  wait  of  the  persons  so  acting  are  less  than 

one  hour  for  the  owner  and  it  is  made  $100,  or  that  a  cefiain  person  was  the 

to  appear  that  the  owner  was  not  preju-  owner  of  the  logs.      Babcock  v,  Cook« 

diced  and  would  not  have  appeared  if  55  Mich.  i. 

the  justice  had  waited.    Grand  Rapids  Wlicontl]i.->-A    logger  performed  a 

Chair  Co.  v.  Runnels,  43  N*  W.  Rep.  certain  portion  of  his  work  for  one  per- 

<Mich.)  1006.  son  and  another  portion  for  another 
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A  petition  for  a  lien  may  be  amended.* 

12.  Sale  to  Enforce  lien.^ 

ZY.  CoVYZBSlOir. — A  vendee  of  logs,  after  scaling  and  demand- 
ing them,  may  maintain  an  action  for  conversion  against  a  person 
in  whose  possession  they  were  before  the  sale  and  who  fails  to 
give  them  up.* 

One  peaceably  retaking  logs  which  have  been  cut  by  another 
from  his  land,  and  marked  by  such  other  person  after  discover)*^ 
of  the  mistake  in  cutting,  is  not  liable  for  conversion  for  such  re- 
taking.* 

No  demand  is  necessary  before  action  for  conversion  against 
one  who  retains  more  than  his  share  of  the  lumber  made  from 
intermingled  logs  belonging  to  them.* 

The  action  for  conversion  is  transitory  and  need  not  be  brought 
at  the  place  of  first  removal.® 

The  fact  that  the  logs  of  one  party  are  mingled  with  those  of 
another  in  the  latter*s  private  boom,  and  subsequently  sawed  by 

And  then  brouffht  one  action  against  had  a  right  to  do  as  he  had  done.  Gor- 

both,  stating  what  had  been  done  for  don  v.  Chase,  47  Vt.  357. 
each,  and  asking  for  a  personal  judg-       When  Owner  Was  Mot  %  Party.— A 

ment  against  each  and  a  lien  on  the  sale  upon  a  judgment  to  enforce  a  lien 

whole  mass  of  logs.      Heldy  that  there  for  labor  on  saw  logs,  though  rendered 

was  no  improper  joinder  of   actions,  in  an  action  to  which  the  real  owner  of 

and    that    the    plaintiff    was    entitled  the  property  is  not  a  party,  and  of 

to  his  lien.    Collins  v.  Cowan,  52  Wis.  which  he  has  no  actual  notice,  conveys 

634.  a  legal  title  to  the  purchaser  and  bars. 

Where  plaintiff  failed  to  establish  his  the  real  owner  at  law. 
lien  but  showed  a  right  to  a  personal        It  is  possible  that  a  court  of  equity 

judgment,  keld^  an  abuse  of  discretion  would  permit  the  true  owners  to  come 

not  to  allow  him  to  so  amend  his  plead-  in  and  redeem  the  property  br  paying 

ings  as  to  demand  such  a  judgment,  the  amount  of  the  judgment  with  costs, 

Tewksbury  v.  Bronson,  48  Wis.  581.  provided   it  be  done  in  a  reasonable 

1.  Stacy  V,  Bryant,  73  Wis.  14.  time  and  before  the  rights  of  others 

2.  See  Judicial  Sales,  Liens,  and  than  the  lien  claimant  or  his  assigns 
statutes  of  the  different  States.  have  intervened.      Winslow  v.  Urqu- 

The  statutory  provisions  for  the  sale  hart,  44  Wis.  197;  Paine  v.  Gill,  13  Wis. 

of  attached  personal  property,  on  mesne  559. 

process,  do  not  apply  where  logs  are  8.  Moulton  v.  Witherell,  52  Me.  237. 

seized  on  a  writ,  brought  to  secure  the  A   person   not   in  possession  oi  his 

statutory  lien  in  favor  of  one  who  has  land  can  maintain  an  action  of  trover 

assisted  in  cutting  and  hauling  them,  if  for   cutting  timber  by  a  person   who 

their  owner  is  not  made  a  partv  de-  is  not  in  actual  possession.     Wright  t*. 

fendant;  and  such  proceeding  and  sale  Guier,  9  Watts  (Pa.)  172;  s.  c,  36  Am. 

do  not   justify   the    officer  in   a    suit  Dec.  108. 

brought  against  him  for  the  value  of  A  log   taken  "from   the  bank  of  a 

the  logs  by  their  owner.     Hinckley  v,  river,  twelve  or  fifteen  feet  from  the 

Gilmore,  49  Me.  59.  water,  where  grass  grew  which  was  an- 

PuroluuMOf  Prior  Judgment  by  Lienor,  nually  mowed,  but  which  was  covered 

— A  had  a  lien  to  secure  advances  on  by  water  in  freshets  of   an   ordinary 

logs  and  lumber  which  he  attached  sub-  height,''  is  not  taken  from  the  river, 

ject  to  the  attachment  and  judgment  of  within  the  meaning  of  the  log  act  of 

other  creditors.  To  avoid  controversy  A  Maine.    The  State  v,  Adams,  4  Shep. 

purchased  the  judgment  of  the  creditors  67. 

at  a  discount,  caused  the  property  to  be  4.  Arpin  v,  Burch,  68  Wis.  619. 

sold  and  bought  it  in  at  the  sale,  subse-  5.  Martin  v.  Mason,  78  Me.  452. 

quently  disposing  of  it  without  account-  6.  Greeley  v.  Stilson,  27  Mien.  152; 

ing  to  the  defendants.     H^ld^  that  A  Tyson  v.  McGuineas,  35  Wia.  656. 
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him,  is  evidence  of  conversion.*  A  party  may  be  guilty  of  so 
great  laches  as  to  lose  his  right  of  action  for  conversion*. 

1.  Meatore  of  Damages— (^)  When  the  Value  Has  Been 
Enhanced — i.  Mistake, — Where  property  has  been  converted 
by  mistake,  but  in  good  faith,  and  the  value  of  the  property  ma- 
terially increased,  the  measure  of  damages  is  the  value  of  the 
property  at  the  place  of  conversion  with  interest  to  the  time  of 
the  trial  ;*  or  if  the  enhanced  value  is  taken  as  the  measure  of 
damages  the  defendant  will  be  entitled  to  an  allowance  for  the 
money  expended  or  a  reasonable  compensation  for  his  labor.* 

2.  Wilful  Wrong. — Where  the  defendant  has  been  guilty  of 
some  wilful  wrong  in  the  conversion  of  property  and  has  subse- 

1.  Where  logs  belonging  to  the  plain-  fellow,  26  Me.  306;  Bennett  v.  Thomp- 
tiffand  bearing  his  marks  were  mingled  son,  13  Ired.  (N.  Car.)  140.  Compare 
with  those  of  the  defendant  in  his  pri-  The  Isle  Roj^al  Min.  Co.  v,  Hertin,  37 
vate  boom  and  sawed  by  him,  held  to  Mich.  332;  s.  c,  26  Am.  Rep.  332. 

be  evidence  of  conversion,  and  it  was  Property  In  tbe  Hands  of  Bona  Fide 
further  held  that  a  certified  copy  of  Purchasor  from  Tortfeasor. — Where 
scale  bills  from  the  surveyor  general's  property  has  come  into  the  hands  of 
record,  which  included  logs  with  plain-  a  bona  fide  purchaser  atler  its  value  has 
tiffs  marks  among  those  of  defendant,  been  enhanced  by  the  acts  of  the  tort- 
was  prima  facie  evidence  of  possession  feasor,  the  measure  of  damages  is  the 
by  the  defendant.  Clark  v.  Nelson  value  of  the  property  at  the  time  of 
Lumber  Co.,  34  Minn.  289.  conversion.     Railway  Co.  v.  Hutchins, 

2.  Where  ties  were  taken  and  used  32  Ohio  St  571;  s.  c',  30  Am.  Rep.  629; 
by  the  subcontractor  for  building  a  rail-  17  Am.  L.  Reg.  576.  See  also  Rock- 
road,  and  the  road  was  in  use  before  it  well  v.  Saunders,  19  Barb.  (N.  Y.)  473. 
was  delivered  to  the  company,  the  Value  at  the  Time  of  Acquisition  by 
owner  of  the  ties,  after  waiting  until  Bona  Fide  Pnrehaser. — Logs  were  con- 
they  had  become  realty,  cannot  bring  verted  and  materially  increased  in 
trover  against  the  company  as  for  their  value  before  sale  to  a  bona  fide  pur- 
conversion.  Detroit  &  6ay  City  R.  chaser.  Held,  that  the  measure  of 
Co.  Vi  Busch,  43  Mich.  571;  s.  c,  9  damages  was  the  value  at  the  time  the 
Am.  &  Eng.  R.  R.  Cas.  i^i.  bona    fide  purchaser    acquired    them. 

8.  Hill  V.  Canfield,  56  Pa.  St.  454;  Tuttle  v.    White,  46  Mich.  485.     See 

Tilden  v,  Johnson,  c2  Vt.  628;  s.  c,  36  also  Nesbitt  v.  St.  Paul  Lumber  Co.,  21 

Am.  Rep.  769;  Schlater  v.  Gay,  28  La.  Minn.  491. 

An.  J40;    Moodv  v.  Whitney,  38  Mie.  4.  Winchester  v.  Craig,  33  Mich.  206, 

174;  Tuttle  V.  Wilson,  52  Wis.  638.  215;  Herdic  v.  Young,  55  Pa.  St.  176; 

In  trespass  by  a  proprietor  of  land  for  Weymouth  t;.  Chicago  &  Northwest- 
cutting  and  carrying  away  growing  em  R.  Co.,  17  Wis.  567;  Eastman  v. 
trees, !«/</ that  the  plaintiff  should  re-  Harris, 4  La.  An.  193;  Footer.  Merrill^ 
cover  for  the  value  of  the  trees,  and  for  54  N.  H.  490;  Heard  v.  James,  49  Miss, 
the  injury  occasioned  by  cutting  them  336,  246. 

prematurely,  and  for  the  injury  done  to  Tortfeasor     Most    Lose    His    Labor 

the  land,  with  damages  at  the  rate  of  Tboog li  Innooent. — The  owner  of  stand - 

six  per  cent,  per  annum.      I^ongfellow  ing  timber  is  not  only  entitled  to  the 

V.  Quimby,  33  Me.  457;  Ensley  v.  Nash-  timber,  but  he  has  a  right  to  it  as  it  is, 

ville.    58    Tenn.    144;    Thompson    v.  and  to  keep  it  uncut  if  he  so  desires. 

Moiles,  46  Mich.  42.  No  man,  however  innocently  he  may 

In  an  action  in  trespass   for  taking,  do  it,  can  go  upon  his  land  and  convert 

carrying    away    and    converting    mill  the  standing  trees  against  his  will,  and 

logs,   keldj  "that  the  plaintiffs  should  perhaps  against  his  real  benefit.     .    .    . 

recover  the  value  of  the  logs,  as  it  was  There  is  no  injustice  in  holding  that 

the    moment  after  they  were  severed  the  trespasser  must  lose  the  lalK>r  he 

from  the  freehold.    They  then  became  has  expended  in  converting  another*6 

a  chattel,  so    that    trespass    de  bonis  trees  into  logs.    Gates  v.  Rifle   Boom 

would  lie  for  them."   Cushing  v.  Long-  Co.,  70  Mich.  309. 
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quently  enhanced  its  value,  the  measure  of  damages  is  the  value 

of  the  property  in  its  improved  form  or  condition.* 

{b)  Exemplary  Damages. — Some  of  the  States  give  a  right 
to  recover  exemplary  damages  as  a  penalty  for  the  unlawful  cut- 
ting of  timber.*  The  cutting  must  be  done  wilfully  or  with 
criminal  negligence,* 

X.  Riddle  v.  Driver,  12  Ala.  590;  Bmlnont  Domain  ProcMdtngi.— A 
Everson  v.  Seller,  105  Ind.  266;'  East-  statute  giving  treble  damages  for  cut- 
man  V,  Harris,  4  La.  An.  193;  Final  v.  ing  timber  does  not  apply  to  a  corpora- 
Backus,  18  Mich.  218;  Grant  v.  Smith,  tion  taking  property  under  eminent  do- 
36  Mich.  201 ;  Heard  v,  James,  49  Miss.  main.  Bethlehem  South  Gas  &  Water 
236,  247;  Foote  V,  Merrill,  54  N.  H.  Co.  v,  Yoder,  112  Pa.  St.  136. 
490;  Brown  v.  Sax,  7  Cow.  (N.  Y.)  qc;  neadlng. — A  state  of  demand  in  the 
Pierce  v,  Schenck,  3  Hill  (N.  Y.)  28;  court  for  the  trial  of  small  causes  in 
Baker  v.  Wheeler,  8  Wend.  (NY.)  iVrw  yrrjf;^,  to  recover  penalties  under 
505;  8.  c,  24  Am.  Dec.  66;  Bly  v.  U.  S.,  the  timber  act,  need  not  allege  the  cut- 
4  Dil.  (C.  C.)  464.  Compare  Single  v.  ting  of  each  tree  specially,  but  may 
Schneider,  30  Wis.  570.  claim  in  one  sum  for  the  whole  number 

Becaptlon. — In  a  case  where  timber  of  trees  cut.    Clark  v.  Collins,  15  N.J. 

worth  about  $25  was  wilfully  converted  L.  473. 

and   manufactured    into    hoops  worth  The  treble  damages    given  by  the 

about  $700,  the  court  held  that  it  would  statute  need  not  be  specially  claimed  in 

be  unjust  to  allow  the  plaintiff  to  retake  the  declaration.     Snelling  v.  Garfield, 

his  property    in   its  greatly   improved  114  Mass.  443. 

form,  and  that  the  title  was  changed  by  a  Indictment. — In  an  indictment  under 

substantial  change  of  identity,  and  that  Hart.  Dig.,  art.  493,  for  cutting  and  car- 

the  proper  remedy  of  the  plaintiff  was  rying  away  timber,  it  is  not  necessary 

m  an  action  for  trespass.     Wetherbee  to  describe  the    land    by    metes   and 

V.  Green,  22  Mich.  311;  s.c.,7  Am.  Rep.  bounds.     State  v.  Warren,  13  Tex.  45. 

653.  When  tbe  Verdict  Is  for  Stiifle  Dam- 

Tlie  Proper  Form  of  Action. — It  will  agee. — When  a  jury  has  brought  in  a 

be  seen  from  an  examination  of   the  verdict  for  actual  damages  for  cutting 

cases  cited  under  the  head  of  "Conver-  and  removing  timber,  the  court  should 

sion"of  logs  and  lumber,  that  the  choice  not  enter  judgment  for  treble  damages, 

oftheformofactionmaybe  very  import-  Holliday  v,  Jackson,  21  Mo.  App.  660. 

antto  the  plaintiff.  If  the  action  be  tres-  Inatmotions    as    to    Ilama^ea.— The 

pass,  a  strict  construction  will  hold  the  court  might  lawfully  direct   the  jury, 

plaintiff  to  damages  according  to  the  upon  being  satisfied  of  the  facts  nee- 

value  at  the  time  of  severance   from  essary  to  constitute  the  cause  of  action 

the  realty,  while  in  trover  .the  conver-  for  which  the  plaintiff  was  entitled  te 

sion  may  be  held  to  have  been  of  the  recover  treble  damages,  either  to  assess 

property  in  an  improved  form,  and  if  single  damages  for  such  cause  of  ac- 

there  be  circumstances  of  wilfulness,  tion,  leaving  it  to  the  court  to  treble 

the  plaintiff  will  secure  the  full  benefit  them,  or  a&r  estimating  single  dam- 

of  the  enhanced  value.    In  replevin,  if  ages  therefor,  to  treble  them  themselves, 

it  be  possible  to  recover  the  property  Snelling  v.  Garfield,  114  Mass.  443. 

Itself,  the  plaintiff  may  obtain  the  ben-  8.  To  subject  the  party  to  the  penalty 

efit  of  enhanced  value,  though  the  de-  for    cutting  timber  provided  in  Rev. 

fendant    be    innocent    of    intentional  Stat.,  ch.  104,  of  Illinois,  he  must  have 

wrong,  provided  always  that  the  court  committed   the  wrong  knowingly  and 

does  not  hold  that  a  change  in  specie  wilfully,  or  under  such  circumstances 

has  taken  place.  as  show  him  guilty  of  criminal  negli- 

2.  Holliday  v.  Jackson,  21  Mo.  App.  gence.    The  statute  does  not  extend  to 

660;  Snelling  v.  Garfield,  114  Mass.  443;  a  person  who  fells  trees  upon  the  land 

Kramer  v,  Goodlander,  98  Fa.  St.  353,  of   another    under    a    mistaken  belief 

363;  Ingrram  v.  Rankin,  47  Wis.  406;  that  his   boundaries  extend  far  enough 

Webster  t/.  Moe,  3^  Wis.  75;  Brewster  to  include   the    trees  in    controversy. 

V.  Carmichael,  39  Wis.  456;  Webber  v.  Whltecraft    v,  Vandcver,   12  III.  235; 

Quaw,  46   Wis.  118;  Wright  v.  E.  E.  Watkins  v.  Gale,  13  III.  152;  Russell  f. 

Bolles  Wooden  Ware  Co.,  50  Wis.  167.  Irby,  13  Ala.   131;   Wright  v,  E.  E. 
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and  the  complainant  must  prove  title  in  fee  simple.*  A  justice 
of  the  peace  has  only  a  limited  jurisdiction  in  such  actions.* 
The  tort  may  be  waived  and  a  recovery  had  in  assumpsit^ 
XYL  Taxatioh. — Logs  and  lumber  are  liable  to  be  taxed  like 
other  property  within  the  State,  though  intended  for  exportation 
to  another  State,  and  partially  prepared  for  that  purpose  by 
being  deposited  at  a  place  or  port  of  shipment  within  the 
State.* 

Property  in  transit  is  to  be  considered  as  belonging  to  the  place 
of  its  destination,  and  all  not  in  transit  as  belonging  to  the  place 
of  its  situs^  without  regard  to  the  intention  of  the  owner  or  his 
place  of  residence.* 

Bolles   Wooden   Ware    Co.,    50   Wis.  penalty  for  unlawful  cutting  of  timber, 

167.  and    discharged    by  a   justice  of   the 

''Probable  Cauae  to  BelloTo"  tbat  One  peace,  he  may  bring  an  action  for  ma- 

Haa  a  Blglit. — ''This  'probable  cause  to  licious  prosecution,  since  it  was  before  a 

believe/  etc.,  is  the  one  thing  which  court  having  some  jurisdiction  over  the 

distinguishes  the  action  for  treble  dam-  matter.     Moyle  v,   Drake,   141   Mass. 

ages  from  the  common  law  action  for  238. 

single  damages;  and  it  is  held  that  in  8.  Everson  v.  Seller,  105  Ind.  266. 

order  to  show  that  the  defendant  had  4.  Coe  v.  Town  of  Errol,  116  U.  S. 

such 'probable  cause  to  believe,*  etc.,  so  5i7;s.  c,  11  Am.  &  Eng.  Corp.  Cas. 

as  to  take  the  case  out  of  the  statute,  456. 

the  burden  is  upon  him.'*  HoUiday  v,  6.  Carrier  v.  Gordon,  21  Ohio  St. 
Jackson,  21  Mo. 'App.  660;  Henry  v.  605;  Burlington  Lumber  Co.  v.  Will- 
Lowe,  73  Mo.  96.  etts,  118  111.  559;  8.  c,  16  Corp.  Cas.  160; 

1.  The  term  owner,  in  the  "act  to  pre-  Conley  v.  Chedic,  7  Nev.  336. 

vent  trespassing  by  cutting  timber,"  Where  logs  were  placed  in  a  lake  to 
means  a  person  who  has  an  estate  in  fee  be  transported  to  a  point  on  the  oppo- 
simple;  and  it  is  not  sufficient,  in  an  ac-  site  side,  and  transportation  ceased 
tion  of  debt  by  the  owner,  to  recover  the  only  during  the  time  the  lake  was 
penalty  given  by  the  statute  for  cutting  frozen,  keld^  that  the  logs  were  in  tran- 
trees,  to  allege  that  they  were  cut  and  sit  and  that  an  assessment  of  those  ly- 
carried  away  from  the  close  of  the  ing  at  one  side  of  th^  lake  awaiting  re- 
plaintiff;  to  recover,  the  plaintiff  must  moval  was  improper.  Pardee  v.  Town 
show  himself  the  owner  of  the  land  of  Freesoil(Mich.),  41  N.  W.  Rep.  867. 
from  which  the  trees  were  cut  and  car-  Miohlgan  Statute.  —  Act  Michigan 
ried  away.  Wright  v,  Bennett,  3  1885,  No.  153,  §  11,  subd.  4,  provides 
Scam.  (111.)  258;  Whiteside  v.  Divers, 4  that  "all  forest  products  in  transit  on 
Scam.  (111.)  336;  Clay  v,  Boyer,  10  111.  the  second  Monday  of  April,  and  there- 
506;  Jarrett  v,  Vaughn,  2  Gilm.  (111.)  after,  found  in  the  waters  or  streams  ot 
132;  Edwards  v.  Hill,  11  III.  22.  this  State,  shall  be  held  to  have  a  place 
Proof  of  actual  possession  by  a  per-  of  destination  at  the  sorting  grounds  of 
son  claiming  title  in  fee  simple  is  pre-  the  rafting  and  driving  agents  or  boom- 
sumptive  evidence  of  title  in  him  to  ing  company  nearest  the  mouth  of  such 
that  extent;  and  such  proof  is  sufficient  stream,  unless  the  contrary  shall  be 
to  throw  upon  the  other  party  the  bur-  made  to  appear  by  the  owner  or  party 
den  of  the  presumption  thus  raised,  having  the  same  in  charge."  The  fore- 
Abney  v,  Austin,  6  Bradw.  (111.)  49;  gp^^g  statute  construed  in  Corning  v. 
Mason  v.  Park,  3  Scam.  (111.)  532;  Hill  Township  of  Masonville,4i  N.  W.  Rep. 
V,  Carter,  i  Harr.  (N.J.)  87.*  831. 

2.  Under  the  New  jersey  statute,  T<dl  on  Lof 8  noated  flrom  One  State 
giving  an  action  for  the  illegal  cutting  Into  Another. — A  State  law  fixing  a 
of  timber,  a  justice  of  the  peace  may  try  toll  on  logs  and  lumber  floated  down  a 
the  question  of  possession,  but  not  of  stream  from  that  State  into  another  for 
title  to  the  land.  Hill  v.  Carter,  i  Harr.  the  purpose  of  raising  a  revenue,  is  a 
<N.T.)S7*  regulation  of  interstate  commerce  and 

Where  one  has  been  prosecuted  under  unconstitutional.  Carson  River  Lum* 
the  Massachusetts  statute  imposing  a    bering  Co.  v.  Patterson,  33  Cal.  334. 
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LOHG.— See  note  i.        , 

1.  Long  Time. — The  defendant  insists  appear  in  what  action  the  sendees  irere 
that,  where  an  employee  remains  in  the  rendered.     The   defendant  could  have 
employment  with  the  full  knowledge  of  avoided  the  reference  bj  admitting  the 
the  defect  which  caused  the  accident,  correctness  of  the  account;   thus    nar- 
without  objection  and  without  promise  rowing  the  issue  to  the  question  to   his 
of  change,   he  would  waive   the   com-  liability.     Failing  to  do  this  he   must 
pany's     negligence,    even    though    his  submit  to  the  reference.     Nachtsheimer 
knowledge  might  not  amount   to  full  v.  Turner,  36  N.W.  637;  s.c,  71  Wis- 16. 
knowledge,  and  even  though  he  might.  Long  Price. — The  case  made  by  the 
not  have  had  such  knowledge  {or  k  long"  bill  amounts  to  this,  and  nothing  more: 
time.    The  defendant,  however,  in  its  The  defendant  imported  the  spelter  and 
answer,  pleaded  that  the  decedent  had  paid  the  duties  which  were  demanded 
full    knowledge,    and     had    had    such  by  the  government.    The  property  -was- 
knowledge    for    a    long    time.      Now,  then   sold   to  the   complainant   at    the- 
while  it  may  not  be   necessary  in  all  "long   price'*    or    full     market    value^ 
cases  to  prove  an  averment  to  the  ex-  which,  according  to  the  alleged  usage 
tent  to  which  it  is  made,  >ve  think  that  in  the  city  of  New  York,  and  the  inten- 
the  court  was  justified  in  construing  the  tion  of  the  parties,  gave  the  complain- 
averment  as  not  broader  than  the  case  ant  a  right  to  the  drawback,  in  case  the- 
required.  Where  an  employee's  knowl-  goods   should   be  exported    at  such  a 
edge  is  relied  on  as  constituting  an  ele-  time  and  in  such  manner  as  to  entitle 
ment  of  waiver,  it    should  be  such  as  them  to  a  drawback.     While  the  goods 
fairly  to  apprise  the  employee  of  the  still  remained  in  a  condition  in  which 
danger.     It  appears  to  us  that  the  de-  they  might  have  been  exported  and  the 
fendant  must  have  used  the  words  *'full  drawback  secured,  the  secretary  of  the 
knowledge"  in  that  sense,  and  that  it  is  treasury  decided  that  ^  the  goods  Dvere 
not  in  a  condition  to  complain  if  the  free   from    duty;    and*  thereupon    the 
court  so  understood  the  answer,  and  money  which  had  been  wrongfully  de- 
used  the  same  words.     If  the  defend-  manded  of  the  defendant  when  he   im-^ 
ant  did  not  wish  to  be  so  understood,  ported  the  spelter,  was  refunded  to  him 
and  thought  that  the  court  had  not  ex-  by  the  government.     Immediately    on. 
pressed  the  true  rule,  and  that  the  jury  publishing  the  decision  of  the  secretary 
might  be  misled,  we  think  that  it  should  of  the  treasury,  the  right  to  obtain    the 
have  asked  an  instruction  on  that  point,  drawback  on  exporting  goods  was  lost; 
As  to  the  use  of  the  word  long^  we  are  and  the  complainant  also  lost  the  right 
disposed  to  take  substantially  the  same  and  opportunity  of  obtaining  an  equiv- 
view.    The  word  does  not  denote  any  alent  for  the  drawback  by  reselling  the 
specific  length  of  time.     We  think  that  goods  at  the  "long  price  ' — ^the  market 
the  defendant  must  have  meant  that  the  value  of  the  goods  being  reduced    by 
decedent    had     the     knowledge     long  about  the  amount  of  the  duties.  Moore 
enough  to  have  afforded  him  an  oppor-  v,  Des  Arts,  i  N.  Y.  363. 
tunity  to  make  objections,  and  that  the  Ae  Long    as    Blie    Lives. — ^The    main 
court  did  not  err  in  following  the  an-  question  in  the  case  depends  upon   the 
swer  and  using  the  word  in  the  same  proper  construction  of  the  will  of  the 
sense  as  we  assume  that  it  did.    Worden  deceased.     The  will  is  short,  and   we 
t;.Hume8ton  &  S.  R.Co.,33N.W.Rep.  copy  it:  "I,  William    H.   Kennedy,    of 
63^  (Iowa,  1887).  Clinton  county,  in  the  State  of  Indiana, 

Long  Account. — If  the  plaintiff's  bill  do  make  and  publish  this  my  last  will 

of  particulars  annexed  to  the  complaint  and  testament.     First,  I  direct  that  my 

is  a  "long  account,"  within  the  meaning  body  be  decently  buried,  and  as  to  my 

of  section  2864,  Rev.  Stat.,  the  cause  worldly  estate,  as  it  has  pleased  God  to^ 

was    properly  referred.     We  think    it  entrust  me  with,  I   dispose  of  the  same 

does  contain  a  "long  account."    There  in  the  following  manner,  to- wit:  I  di- 

are  some  twenty  charges  for  different  rect,  first,   that   all   my  just  debts  and 

kinds  of  service,  rendered  at  different  funeral  expenses  be  paid,  as  soon  alter 

times  during  a  period  of  several  months,  my  decease  as  possible,  out  of  the   first 

It  is  claimed   that  they  were  all  ren-  moneys  that  shall  come  into  the  hands 

dered  in  the  same  action.     Were  this  of  my   executrix  from  any  portion  of 

true,  it  is  not  perceived   that  the  fact  my    personal    estate,  as  my  executrix 

has  any  significance;  but  it  is  not  true,  may  see  proper  to  dispose  of  to  pay  the 

As  to  several  of  the  items,  it  does  not  same.    I  also  direct  that  the  whole  of 
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LOOKOUT.— See  Shipping  ;  Navigation. 
Loom.— See  note  i. 
LOOSE.— See  note  2. 
LOSE.— See  note  3. 

my  personal  property  shall  be  and  re-  can   be  detached  and  used   with  any 

main  the  absolute  property  of  my  be-  loom    indifferently.      Held,    that    the 

loved  wife,  If  she  shall  be  living  at  the  healds,  reeds,  cans,  etc.,  which  were  on 

time  of  my  decease.    I  also  direct  that  the  premises  at  the  time  of  the  execu- 

all  my  real  estate  shall  be  and  remain  tion  of  the  bill  of  sale,  passed  to  the  de- 

the   absolute  property  of  my  beloved  fendant.    Cort  v,  Sagar,  3  H.  &  L.  368. 
wife  as  long  as  she  lives,"    ...  2.  The    appellant's  servant    had  the 

We  think  it  is  quite  clear  that  only  a  care  of  and  was  near  to  the  cattle  graz- 
life  estate  in  the  land  vested  in  the  ing  on  the  sides  of  the  highway,  and 
widow  by  the  will.  The  proposition  is  the  appellant  was  the  owner  of  the  land 
so  plain  and  obvious  that  argument  in  on  both  sides  of  the  road,  and  claimed 
support  of  it  is  unnecessary.  Atten-  the  grass  and  herbage  growing  on  such 
tion  may  be  called  to  the  fact,  however,  parts  of  the  road  as  were  not  gravelled, 
tljat  the  personal  and  the  real  estate  are  The  question  was,  whether  the  justices- 
disposed  of  by  separate  clauses  of  the  were  right  in  convicting  the  appellant, 
will.  In  the  clause  disposing  of  the  the  cattle  being  loose  and  in  the  care  of 
personal  property,  the  language  is  dif-  a  servant  who  had  no  hold  of  them, 
ferent  from  that  in  the  clause  devising  either  by  halter  or  otherwise,  notwith- 
the  real  estate.  The  personal  property  standing  the  defendant's  claim  to  the 
is  to  be  and  remain  the  absolute  prop-  grass  and  herbage.  Cockburn,  C.  J.t 
erty  of  the  wife  if  she  be  living  at  the  I  am  of  the  opinion  that  the  construc- 
timc  of  the  decease  of  the  testator,  tion  contended  for  by  the  appellant  ia 
Here  there  is  no  limitation  or  restric-  right,  and  that  the  act  only  makes  it  an 
tion  upon  the  estate,  except  that  the  onence  to  turn  cattle  loose,  so  as  to  be 
wife  should  be  living  at  the  time  of  the  free  from  all  control  and  at  liberty  to> 
death  of  the  decedent,  a  limitation  go  where  they  wiH,  and  so  endanger 
which  was  probftl>ly  nnnecessary  and  passengers  on  the  highway,  and  that  it 
witlioat  effect  When  the  testator  does  not  apply  where  cattle  are  turned 
comes  to  the  part  of  the  will  relating  to  out  under  the  care  of  a  servant  to  keep- 
the  real  estate,  the  language  of  the  will  them  from  wandering  on  the  highway, 
is  different.  Here  he  says:  "All  my  The  act  provided  "that  everyone  who 
real  estate  shall  be  and  remain  the  ab-  shall  turn  loose  any  horse  or  cattle,  etc.^ 
solute  property  of  my  beloved  wife  as  shall  suffer,"  etc.  Sherbom  v.  Wells,, 
long  as  she  lives."  The  words,  "aj  long  3  B.  &  Smith,  Q^  B.  785. 
as  she  lives,"  clearly  limit  the  duration  8.  Lose  tlie  Negro's  Lost  Time. — Evi- 
of  the  estate  of  the  widow.  Modlin  v,  dence  of  a  local  custom  is  admissible  to- 
Kennedy,  53  Ind.  268.  supply  details  in  a  contract,  either  oral 

1.  Plaintiff  assigned  to  the  defendant  or  written,  as    to    which  the  contract 

by  bill  of  sale,  "all  and  singular  the  xod.  itself  is  silent;  or  to  show  -that  provin- 

power  looms   and    other    effects    and  cialisms,  and    technicalities  of  science 

things  belonging  thereto,  now  being  in,  and  commerce,  have  acquired  a  known,, 

upon  or  about  the  mill,  particularly  set  fixed    and  definite    meaning,  different 

forth  in  the  schedule."     The  schedule  from  their  ordinary  import;  or  where 

was  as  follows:  "Looms  made  by  S."  such    technicalities,    unexplained,    are 

The  looms  were  in  use  at  the  date  of  susceptible  of  two  or  more  reasonable 

the  execution  of  the  bill  of  sale.  Healds,  constructions;  but  it  cannot  be  received 

reeds,  weft  and  waste  cans,  are  attached  to  contravene  any  positive  requirement 

to  the  looms  when  in  use,  and  the  looms  of  the  law,  any  principle  of  public  pol- 

are*  not  complete    for   the  purpose  of  icy,  or  an  express   contract,  whether 

weaving  until  they  are  supplied,  but  oral  or  written,  nor  to  give  plain  and 

they  form  no  part  of  the  looms  as  they  unambiguous    words     and    phrases    & 

come  from  the  makers.    They  are  made  meaning  different    from   their  natural 

and  often  sold  at  sales  separately  from  import;  and  it  is  therefore  inadmissible 

the  looms.     Different  healds  and  reeds  to  show  that  a  stipulation,  in  a  contract 

are  used  in  weaving  cloth  of  different  of  hiring,  that  the  hirer  was  to  "lose  the 

degrees  of  fineness;  they  do  not  ordi-  negro's  lost   time,"  related  to  time  lost 

narily  belong  to  any  particular  loom,  but  by  sickness  or  running  away,  and  not 
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to  time  lost  in  consequence  of  the  ne-  as  the  underwriter  was  ignorant  of  the 

gro's  death.    Barlow    v,  Lambert,  28  loss  at  the  time  the  contract  was  made. 

Ala.  704.  Mercantile     Ins.   Co.    v.    Folsom,  18 

Losing  Party.— Under    a    statute    of  Wall.    (U.  S.)   237;   Coops,  bk.  21.  p. 

Maine^  which  provided  that  when  an  833.     See  also    Hammond  v.  Allen,  2 

appeal  was  taken   from  county    com-  Sumn.  (U.  S.)  396;   i    Phil.  Ins.,  4925; 

missioners'     estimation     of     damages  2  Pars.   Mar.   Ins.,  p.  44;    i    Am.  \n%^ 

for    land  taken    by    a    railroad     cor-  p.   26;    3   Kent   Com.   (nth  ed.)  344; 

poration  the  losing  party  is  to  pay  the  Hallock   v.  Ins.  Co.,  2  Dutch.  (N.  J.) 

cost   therein,    on  the  written  applica-  268. 

tion    of   a     railroad    corporation,    the  Total  Loai  of  BQllding. — ^Total  loss 

•commissioners  estimated  the  damages  was  discussed  in  the  following  manner 

for  defendant's    land    taken    at    $650,  in  Hamburg- Bremen   Ins.  Co.  v.  Gar- 

and  on  appeal  by  the  corporation,  the  lington.  66  Tex.  103;  s.  c,  59  Am.  Rep. 

jury   estimated   them   at    I435.     Held^  613.     "The  rights  of  the  parties  must 

that  the    corporation    was   the   losinjg  depend  on  the  character  of  the  loss  sus- 

pai^  and  liable   for  costs.     Bangor  &  tained  while  the  policy  issued  on  Janu- 

P.  K.  Co.  V.  Chamberlain,   60  Me.  285.  ary    23d    was    in    force.      The    thing 

1.  LoBi  or  Damage. — A  synonym  for  insured  was  a  two  story  frame  *build- 

'damage    is    loss.      Loss    is    a  generic  ing'    on    Main    street.  In   the  dXy  of 

"term;  damage  is  a  species  of  loss.     Loss  Dallas.     By  the  term  'building/  used  in 

signifies  the  act  of  losing,  or  the  thing  the  finding  of  facts,  we   understand  to 

lost.     Damage — in   French,  dommage\  be  meant  a  *house,'  which  it  is  shown 

Latin,  damnum^    from  demo^   to  take  had   been    used    as   a   'hotel.'    It  was 

away — signifies  the  thing  taken  away —  destroyed  by  fire,  and  if  the  loss  was 

the   lost   thing,   which  a   party  is  en-  total,  by   reason  of  the   fact  that  the 

titled  to  haye  restored  to  him  so  that  he  building  insured  was  thus  so  destroyed 

may  be  made  whole  again.  that  it  ceased  to  be,  within  the  meaning 

Loss   or  damage  sustained   may  be  of  the  law,  a  building  then  under  the 

supplied  by  compensation,  but  not  by  laws  of  this  State,  the  policy  evidences 

the  yindictiye  punishment  of  him  who  a  liquidated  demand    against  the  ap- 

has    occasioned  the    loss    or  damage,  pellant  for  the  full  sum  for  which  the 

Fay  V.  Parker,  53  N.  H.  342.    See  The  policy  was   issued.   R.  S.  2971;  Queen 

Franconia,  2  Prob.  Diy.  (Eng.)  163.  Ins.  Co.   v.  Jefferson  Ice  Co.,  64  Tex. 

Policies     of   insurance  intended  to  have  578. 

a  retroactive  effect    usually  contain  the  "The  court  below  found  that  the  effect 
words  "Lost  or  not  lost,    and  the  de-  of  the  fire,  which  occurred  the  day  after 
fendants  in   the    case  cited  contended  the  policy  was  issued,  was  to  reduce  the 
that  the  policy  in   that  case,  inasmuch  building    to    a    condition    as    follows: 
as  it  did  not  contain  those  words,  did  'The  east  wall  of  it   was  entirely  de- 
not  cover  the  loss  described  in  the  dec-  stroyed;  the  roof  was  destroyed.    Al- 
laration;  but  it  is  well  settled  law  that  most  onehalf  of  the   interior  of  it  (ex- 
other  words  may  be  employed  in  such  a  tending  from  the  foot  of  the  east  wall 
contract  which  will  have  tne  same  ope-  to  the   top   of  the   west   wall)  was  de- 
ration and  legal  effect,  and  it  appeared  stroyed.    The   front  of  it  was  partly 
that  the  policy  in  this  case,  by  its  ex-  lying  on  the  street  and  partly  hanging, 
press  terms,  was  to  commence  on  the  liable  to  fall  at  any  time;  thus  it  had 
first  day  of  January,  1869,  and  to  con-  lost  its  specific  character  as  a  building, 
tinue   until   the  first    day  of  January,  and  was  unfit  for  use  as  a  hotel  or  for 
1870.     Elementary  writeVs  and  the  de-  other  purposes,  and   was   a  total  loss, 
•cisions  of  the  courts  make  it  |>erfectly  This  loss  being  the  combined  result  of 
certain   that  the   phrase  "Lost  or  not  the   two  fires.*     It  is    unimportant  to 
lost'*  is  not  necessary  to  make  a  policy  what  extent  the  building  may  have  been 
retroactive.     It  is  sufficient  if  it  appear  injured  by  the  former    fire^  which  oc- 
by  the  description  of  the  risk  and  the  curred  on  January  4th,  1884,  while  the 
•subject  matter  of  the  contract  that  the  property   was   covered    by   other  poli* 
policy  was  intended  to  cover  a  previous  cies,  for  settlement   had  been  made  in 
loss.     Contracts  of  the  kind  are  as  valid  reference   thereto,    and    those  policies 
jas  those  intended  to  cover  a  subsequent  cancelled,  and  such  injury  can  have  no 
4oss,  if  it  appear  that  the  insured  as  well  bearing    on   the    question   of   liabilit/ 
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under     policies     subsequently    issued,  viouslv  placed  by  them  in  a  sinking^ 

When  the  policy  sued  upon  was  issued,  condition,  but  had  been  subsequently 

the  property  may  have  been  seriously  taken  possession  of  by  salvors,  towed 

injured  by  the  fire  which  occurred  be-  into  port,  and  there  sold,  together  with 

fore  that  time,  but  such  was  the  condi-  the  cargo,  by  order  of  the  admiralty 

tion  of  the  property  when  the  policy  court,  for  less   than   the  actual  cost  of 

sued  upon  Issued,  that  the  appellant  in-  the    salvage  services;    keld^  in  actions 

sured  it  as  a  building,  and  such,  in  the  upon  policies  upon  the  ship  and  freight, 

absence  of  averment  and  proof  of  fraud  it  was  a  total  loss,  of  both  the  ship  and 

in  procuring  the  policy,  it  must  be  held  cargo.     Cossman    v.    West,    13    App. 

to  have  been   at  "the.    time  the  policy  Cas.  160. 

issued.  The  question,  then,  is,  did  fire  Actual  Total  Lobs. — In  Carrt;.  Wash- 
so  change  the  character  of  the  thing  in-  ington  Ins.  Co.,  109  N.  Y.  504;  17  N. 
sured,  after  the  policy  sued  upon  was  E.  Rep.  370,  it  was  observed  by  the 
issued,  as  to  make  a  total  loss  of  the  court :  "There  can,  we  sup{>ose,  be  no 
building  within  the  meaning  of  the  doubt  that  there  may  be  an  actual  total 
contract  of  the  parties  ?  The  court  be-  loss  of  a  vessel  within  the  true  meaning 
low  found  that  the  building  was  a  total  of  that  phrase  in  a  policy  of  insurance, 
loss,  and  we  are  of  the  opinion  that  the  although  the  vessel  remains  in  specie; 
facts  stated  in  the  finding  justified  that  or,  in  other  words,  there  may  be  an  ac- 
conclusion.  It  was  the  building  that  tual  total  loss  according  to  the  law  of 
was  insured,  a  specific  thing,  and  not  marine  insurance,  although  the  vessel 
merely  the  material  of  which  it  was  is  in  existence  as  such  when  the  loss  is 
constructed.  In  the  case  of  Williams  claimed.  ^Actual  total  loss'  does  not 
I/.  Hartford  Ins.  Co.,  54  Cal.  4^0;  s.  c,  imply  in  all  cases  the  actual  physical 
35  Am.  Rep.  77,  the  following  charge  destruction  of  the  thing  insured.  The 
was  affirmed.  A  total  loss  does  not  case  of  hostile  capture  or  condemna- 
mean  an  absolute  extinction.  The  tion,  or  where  the  ship  is  justifiably 
question  is  not  whether  all  the  parts  sold  by  the  master  from  a  necessity 
and  materials  composing  the  building  springing  from  a  peril  within  the  pol- 
are  absolutely  or  physically  destroyed,  icy,  are  illustrations.  In  these  cases  the 
but  whether  after  the  fire  the  thing  in-  ship  remains  in  specie,  but  is  irretriev- 
sured  still  exists  as  a  building.  Al-  ably  lost  to  the  owner,  and  this  is  con- 
though  you  may  find  the  fact  that  after  sidered  as  constituting  an  actual  total 
the  fire  a  large  portion  of  the  four  walls  loss  which  renders  the  insurer  liable 
were  still  left  standing,  and  some  of  the  without  abandonment.  Benecke  Ins. 
iron  work  still  attached  thereto,  still,  if  336;  2  Pars.  Mar.  Ins.  74, 86,  and  cases 
you  find  that  the  fact  is  that  the  build-  cited.  It  is  insisted  on  the  part  of  the 
mg  has  lost  its  identity  and  specific  plaintiff  that  the  same  principle  applies 
character  as  a  building,  you  may  find  to  a  case  where  the  vessel  has  sustained 
that  the  property  was  totally  destroyed  damage  from  a  peril  within  the  policy, 
within  the  meaning  of  the  policy  ?  which,  although  not  destroying  its 
This  we  understand  to  be  the  true  rule,  character  or  identity  as  a  vessel,  never- 
Nave  V,  Ins.  Co.,  37  Mo.  430;  s.  c,  90  theless,  has  injured  it  to  such  an  extent 
Am.  Dec.  394;  Judah  v.  Randall,  2  that  the  cost  of  repairs  will  exceed  the 
Caines  Cas.  324;  Huck  v.  Ins.  Co.,  127  value  of  the  vessel  when  repaired. 
Mass.  309;  Ins.  Co.  v.  Foggarty,  19  There  is  no  legal  distinction,  it  is 
Wall.  040;  May  Ins.  421  a;  Brady  v,  claimed,  between  the  total  loss  of  the 
Ins.  Co.,  XI  Mich.  446."  thing,  and  a  total  loss  of  the  value  of 
Total  Lois  of  Bblp. — ^To  constitute  a  the  thing,  and  that  in  the  one  case 
total  loss  within  the  meaning  of  a  policy  as  well  as  in  the  other  there  is  as 
of  marine  insurance,  it  is  not  necessary  to  the  insured  an  actual  total  loss 
that  a  ship  should  be  actually  annihi-  within  the  fair  meaning  of  the  policy, 
lated  or  destroyed.  If  it  is  lost  to  the  We  are  not  prepared  to  assent  to  this 
owner  by  an  adverse  valid  and  legal  construction  of  the  contract  We  have 
transfer  of  his  right  of  property  and  not  been  referred  to  any  authority 
possession  to  a  purchaser  by  a  sale  which  supports  it.  The  general  rule  as 
under  a  decree  of  a  court  of  competent  to  what  constitutes  the  total  loss  of  a 
jurisdiction  in  consequence  of  a  peril  ship  is  stated  by  Sbwall,  J.,  in  the 
insured  against,  it  is  as  much  a  total  case  of  Murray  v.  Hatch,  6  Mass.  465. 
loss  as  if  it  had  been  totally  annihilated.  He  says:  *If  the  ship  is  afloat,  or  if  it  is 
Where  a  ship  had  been  deserted  by  her  practicable  to  put  her  afloat,  and  if  she 
master  and  her  crew,  having  been  pre-  is  capable  of  being  repaired  at  any  ex- 
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pense,  it  is  not  a  total  loss  within  the  that  there  was  no  total  loss  under  the 
meaning  and  intent  of  the  policy/  policy.  The  clause  quoted  entitled 
The  cases  in  this  State  in  respect  to  them,  if,  acting  in  good  fkith,  thej  sue- 
memorandum  articles,  where  the  in-  ceeded  in  rescuing  tlie  vessel,  to'rdm- 
surer  is  liable  only  for  an  actual  total  bursement  for  their  expenses,  either  oat 
loss,  in  the  main  sustain  the  view  that  of  the  vessel  or  from  the  insured.  The 
total  loss  in  value  of  memorandum  defendants  refused  to  accept  an  aban- 
articles,  so  long  as  they  remain  tM  donment,  as  they  had  a  right  to  do. 
sfecity  is  not  an  actual  total  loss  of  such  They  denied  that  there  was  an  actual 
articles  within  a  policy  of  marine  in-  total  loss,  as  claimed  by  the  plaintiff, 
surance.  Maggrath  v.  Church,  i  and  what  they  did  in  the  way  oi  rescu- 
Caines  (N.  Y.T  196;  Le  Rcnr  v,  Gou-  ing  and  savins  the  vessel  was  to  dem- 
verneur,  i  Johns.  Cas.  (>f.  Y.)  226;  onstrate  the  tact  as  claimed  by  them. 
Wadsworth  v.  Insurance  Co.,  4  Wend.  The  underwriters  having  elected  to  take 
<N.  Y.)  33;  De  Peyster  v.  Insurance  possession  of  the  vessel  under  the  res- 
Co.,  19  N.  Y.  273;  but  see  Wallerstein  cue  clause,  it  is  plain,  we  think,  that 
V.  Insurance  Co.,  44  N.  Y.  204.  The  they  could  neither  sell  the  vessel  vol- 
•case  of  Burt  v.  Insurance  Co.,  70  N.  Y.  untarily  or  permit  it  to  be  sold  under 
400,  was  a  case  of  insurance  on  a  ship  judicial  process  in  satisfaction  of  a  lien 
against  'actual  total  loss'  only.  The  which  they  had  created,  without 
•question  of  what  constitutes  an  actual  thereby  making  the  loss  to  the  plaintift 
total  loss  of  a  vessel  within  the  law  of  an  'actual  total  loss,'  whatever  mar 
marine  insurance  was  elaborately  con-  have  been  its  original  character.  The 
sidered  in  the  opinion  of  Talcott,  J.,  sale  under  the  decree  in  admiraltv 
delivered  at  general  term,  and  the  au-  divested  irrevocably  the  title  of  the 
thorities  were  reviewed.  The  judg-  plaintiff  to  the  vessel.  He  was  in  no 
ment  was  affirmed  in  this  court  sub-  default.  The  policy  authorized  alien 
«tantially  upon  the  opinion  of  the  gen-  in  favor  of  the  insurers  for  their  reim- 
eral  term.  We  have  referred  to  the  bursement.  But  they  created  a  lien  in 
question  here  for  the  purpose  of  show-  favor  of  the  wrecking  company,  and, 
ing  that  there  is  much  doubt  at  least  of  Mrithout  notice  to  the  pUintifT,  or  call- 
the  correctness  of  the  proposition  urged  ing  on  him  for  reimbursement,  per- 
by  the  counsel  for  the  plaintiff,  that  an  mitted  (he  vessel  to  be  sold  to  satisfy 
insurance  on  a  vessel  against  'actual  it.  We  think  the  underwriten  are.  and 
loss  only'  covers  the  case  of  a  total  loss  ought  to  be,  precluded  from  insisting 
of  value,  although  the  ship  remains  in  that  the  vessel  was  lost  by  the  sale,  and 
the  form  of  a  ship,  capable  of  being  re-  not  by  the  sea  peril.  If  the  vessel  had 
paired  at  some  cost,  and  is  not  placed,  sunk  in  the  middle  of  the  lake  when  in 
by  sale  or  otherwise,  beyond  the  power  tow  of  the  tug  on  the  way  to  Detroit, 
of  the  insured  to  procure  her  arrival,  could  the  insurers  have  insisted  tlut  she 
But  we  are  of  opinion  that  the  judg-  was  not  an  actual  total  loss  within  the 
ment  in  this  case  should  be  affirmed  for  policy,  because  she  was  not  totally  de- 
the  reason  that  the  underwriters  per-  stroyed  when  lying  at  Port  Glasgow, 
mitted  the  vessel  to  be  sold  upon  a  lien  before  the  insurers  took  possessfon  ? 
•created  by  themselves  after  they  had  The  insurers  were  not  bound  to  rescue 
taken  possession  of  the  vessel  under  the  the  vessel,  but  having  undertaken  to 
authority  conferred  by  the  policy,  do  so,  they  were  bound  to  restore  her 
whereby  the  title  was  irrevocably  lost  to  the  plaintiff  if  they  succeeded  in  sar- 
to  the  plaintiff  without  fault  on  his  part  ing  her.  They  have  not  restored  her, 
The  policy  provides  that  the  under-  and  now  cannot  do  it." 
writers,  in  case  of  loss  or  misfortune,  Bottonur  Bond.— *' Utterly  lost,'*  said 
may  'interfere  and  save  the  vessel,  and  Chibf  Justice  Tilghman,  is  a  strong 
that  in  case  the  insurance  was  against  expression;  intended,  as  he  kM^  todis- 
total  loss  only,  and  no  claim  for  the  tinguish  the  case  from  one  where  the 
same  was  sustained,  then  the  whole  of  vessel  is  technically  lost,  as  in  case  of 
such  expenditure,  and  the  amount  paid  abandonment.  Such  must  luive  beep 
or  incurred  by  the  insurers,  should  be  a  his  meaning;  for  he  adds  that  a  ship  is 
lien  upon  the  vessel,  and  recoverable  not  utterly  lost  while  she  remains  is 
against  the  vessel  or  the  insured,  at  the  sfecU  In  the  hands  of  the  owners. 
option  of  the  insurers.'  The  under-  "Had  she  been  taken  by  an  enemj,  she 
writers,  under  the  policy,  had  an  un-  would  have  been  utterly  lost  to  the 
doubted  riffht  to  save  and  restore  the  owner,"  unless  she  had  been  recap- 
T^Biscl,  and  thereby  render   it  certain  tured  and  restored.    So,  had  she  been 
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liurnt,  or  wrecked  and  gone  to  pieces,  as  where  the  cost  of  repairs  would 
'''unless  some  of  her  sails,  masts,  an-  greatly  exceed  the  value  when  repaired, 
chors  or  chains  had  been  saved.  But  the  lender  on  bottomry  ma/  still  re- 
«he  is  not  utterly  lost  merely  because  cover;  for  the  ship  must  be  absolutely 
it  may  cost  more  than  she  is  worth  to  and  wholly  destroyed  in  order  to  dis- 
repair her.  Ins.  Co.  v.  Duval,  8  S.  &  charge  the  borrowers.  2  Amould  Ins., 
R.  (Pa.)  138.  Salved  property,  in  case  by  Mad.  (4th ed.)  «^5.  Examined  in  the 
of  wreck  or  other  disaster,  says  light  of  these  authorities,  it  is  clear  that 
Phillips,  continues  to  be  subject  to  the  bark  in  this  case  was  not  utterly 
the  hypothecation;  but,  if  the  loss  is  by  lost  within  the  meaning  of  the  bottomry 
the  perils  assumed  by  the  lender,  the  bond,  when  considered  in  view  of  the 
borrower  becomes  discharged  from  all  facts  as  they  existed  at  the  time 
liability  on  his  bond,  excepting  the  the  vessel  was  sold,  and  before  she 
amount  saved.  Nothing  short  of  a  total  was  voluntarily  broken  up  by  the  pur- 
loss  will  discharge  the  borrower,  chaser.  Subsequent  acts  of  the  pur- 
3  Phil.  Ins.  (5th  ed.),  ^  11 70.  High  au-  chasers  cannot  affect  the  right  of  the 
thority  also  exists  for  the  proposition  defendants;  and,  if  not,  then  the  proof 
that  a  total  loss  within  the  meaning  of  is  full  to  the  point  that  the  vessel  ex- 
■a  bottomry  bond  cannot  happen  if  the  isted  in  specie  as  she  lay  stranded  on 
-ship  exists  in  specie,  although  she  may  the  beach.  .The  Draco,"  2  Sumn.  157. 
be  so  much  injured  on  the  voyage  as  Shipwreck  occurred  in  this  case  before 
not  to  be  worth  repairing  and  bringing  the  bark  arrived  at  her  port  of  destina- 
to  the  ultimate  place  of  departure.  Abb.  tion,  but  the  agreed  statement  shows 
Ship,  (nth  ed.)  126.  Bynkershoeck  that  the  vessel,  though  "cast  ashore," 
defines  such  contracts  to  be  a  pledge  of  still  existed  in  specie,  and  that  the  voy- 
the  vessel  or  other  effects  upon  which  age  was  terminated  by  a  sale  of  the 
the  loan  is  made,  and  of  what  may  re-  bark  at  an  intermediate  place;  that  she 
main  of  them  after  any  event  by  which  was  surveyed  subsequently  to  the  dis- 
the  personal  responsibility  is  excused,  aster,  as  she  lay  upon  the  beach,  and, 
Bynk.  Q^aest.  Pub.  lib.  3,  ch.  16.  From  though  found  to  be  incapable  of  repair, 
the  moment  of  the  accident,  says  she  was  not  an  utter  loss  within  the 
Emerigon,  the  lender  is  seised  of  right  maritime  rule  applicable  in  such  a 
to  the  effects  saved,  he  having  a  special  case;  nor  can  the  act  of  the  owners  in 
lien  upon  them  for  the  payment  of  his  making  an  abandonment  as  for  a  con- 
debt,  saving  the  freight  and  salvage;  structive  total  loss  have  any  effect  to 
and  the  French  ordinance  is  to  the  conclude  or  impair  the  rights  of  the 
-same  effect,  the  rule  there  promulgated  defendants  as  the  holders  of  the  bot- 
being  that  in  case  of  shipwreck  the  tomry  bond.  Del.  Mut.  Safety  Ins.  Co. 
security  of  the  loan  is  reduced  to  the  v.  Gossler,  6  Otto  (U.  S.)  645;  Co-ops., 
value  of  the  effects  saved  from  loss.  bk.  24,  p.  867. 

Title  5,  art  17.  Decided  support  to  the  In  Port. — *'The  loss  stated  in  the  dec- 
proposition  that  the  lien  extends  to  laration  was  that  after  the  ship  had 
whatever  is  saved  from  the  property  discharged  her  cargo  at  the  harbor  of 
covered  by  the  bond,  is  also  derived  St.  John,  she  was  then  and  there  placed 
from  a  case  in  which  the  opinion  was  in  a  certain  graving  dock  there,  for  the 
given  by  Chief  Justice  Gibson,  in  purpose  of  repair,  near  to  a  certain 
which  he  expressly  decided  that  the  wharf,  and  that  whilst  she  was  lying 
lender  in  a  respondentia  bond  takes  there  she  was,  by  the  violence  of  the 
the  risk  only  of  a  total  loss;  that  any  wind  and  weather,  blown  over  on  her 
part  of  the  property  which  arrives  goes  side  and  damaged  so  that  it  became 
to  the  holder  of  the  bond,  without  re-  necessary  to  sell  her.  Now  I  think 
gard  to  whether  it  be  great  or  whether  that  it  is  clearly  alleged  that  this  was  a 
it  be  small,  so  that  it  does  not  exceed  loss  happening  in  port,  and  it  was  de- 
the  amount  of  the  loan.  Ins.  Co.  v.  cided  that  it  was  such  a  loss  and  that 
Archer,  j  Rawle  (Pa.)  226.  Rules  of  the  underwriters  were  liable."  Phillips 
law  definmg  the  right  of  abandonment  v.  Barber,  5  B.  &  Aid.  163. 
in  cases  of  insurance  do  not  apply  in  Abandonment  of  YoiMl. — See  Ma- 
bottomry  controversies,  as  there  is  no  rine  Insurance. 
constructive  total  loss  in  the  latter  class  Abandonment  resulting  from  illicit 
of  litigation.  Instead  of  that  the  rule  trade  is  not  a  loss,  within  policy  pro- 
is,  that  if  the  ship  exists  in  specie,  viding  "that  for  a  seizure  or  detention 
though  in  a  state  which  would  warrant  on  account  of  prohibited  trade  there 
-an  insured  to  make  an  abandonment,  shall    be    no    remedy."      Suydam    v^ 
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Marine  Ins.  Co.,  i  Johns.  (N.  Y.)  i8i;  within  the  meaning  and  according  to 

8.  c.f  3  Am.  Dec.  307.     Emerigon  says:  the  conditions  of  the  bond. 

"Abandonment  founded  in  error  pro-  The  obligation  is  certainlj   unique 

duces  no  effect.*'     Vol.  2,  p.  19.  and   original  in  its  provisions,  but  it 

Dsllyery  to  nnanthorlsed    person  is  contains  no  words  pertaining  to  act  or 

not  a    "loss"    within  a  bill  of  lading  trade,  being  written  in  plain  and  popu- 

providing  for  ascertainment  of  value  in  lar  language,  and,  as  the  facts  and  dr- 

case  of  Toss.     B.  &  O.  R.  Co.  v,  Mc-  cumstances  attending  its  execution  and 

Whinnej,  36  Ind.  439.  delivery  are  wholly  undisputed,  wc  can 

Louof  8ituatlon.---^LARKE,  J.:  "It  is  see  no  force  in  the  suggestion  that  the 
conceded  that  at  the  date  of  the  obliga-  interpretation  was   for  the  jury.    The 
tion  in  suit  Eugene   L.  Shafer  was  a  case  turns  upon  the  true  and  proper 
teacher  in  the  Moravian  school  at  Naz-  construction  of  the  obligation  in  suit. 
areth,  known    as   'Nazareth   Hall,*  of  taken  as  a  whole,  in  the  light  of  the  ad- 
which  Rev.  Eugene  Leibert  was    the  mitted  facts  and   circumstances  under 
principal.     Shafer*s  wife  was  a  daughter  which  it  was  executed.     The  construe- 
of  ComeniusSenseman,  the  obligor,  who  tion  in  such  case  is  a  question  of  law. 
was  at  the  time  a  widower,  and  had  in  with  which  the  jury  has  nothing  to  do. 
contemplation  a  second  marriage  with  The  object  of  interpretation  and  con- 
a  certain   Mrs.  Knauss.    -Mrs.  Shafer,  struction  is,  if  there  be  any  uncertainty 
with  her  husband,  lived  at  home  with  as    to    the    meaning  of  a  contract  to 
her  father.    The  effusive  character  of  find  the  intention  of  the  parties.    If  the 
the    courtship,   and   the   contemptated  contract  is  clear  and  unambiguous,  there 
marriage   of  the   father,  were  exceed-  is  no  room  for  construction.    The  par- 
ingly  distasteful  to  Mr.  and  Mrs.  Shafer,  ties,  in  the  absence  of  fraud,  accident. 
and  on  that  account  they  were  making  or  mistake,  are  bound  according  to  the 
arrangements  to  remove  from  Nazareth  plain  words  of  the  contract.     It  is  con- 
to   Bethlehem,  when   Shafer  had   sue-  tended,  however,  on   the  part  of  the 
ceeded   in  being  elected  the   Superin-  plaintiff  in  error,  that  in  the  expression 
tendent    of    the    Moravian    parochial  'loses     his    situation,*     etc.,  the  word 
schools.     It  was  at  this  particular  junc-  'loses'    is     capable    of    a    variety  of 
ture  in  the  affairs  of  the  family,  on  the  shades    of     meaning;     that     whether 
29th  of  March,  1875,  the  obligation  in  Shafer  abandoned  the  situation  volun- 
suit  was  given,  in  the  form  following:  tarily  or  involuntarily  he  may,  in  some 
*  Nazareth,     March    29th,     1875.      Six  sense  of  the  word,  be  said  to  have  "lost"* 
months  afler  the  date  when  Eugene  L.  it.     But  on    a    careful    study  of  the 
Shafer  loses  his  situation  as  teacher  at  various    definitions    of    the    word,  as 
Nazareth   Hall,  I   promise  to   pay   to  found  in    Webster's    Unabridged  Die- 
said  Eugene  L.  Shafer  the  sum  of  three  tionary,  it  will  be  found  that  everv  use 
thousand   dollars,  without  defalcation,  of  the  word  implies  an  inability  to  re- 
for  value  received:  provided   that  the  tain,  or  to  recover,  or   an  involunurv 
said  Eugene  L.  Shafer  loses  said  situa-  deprivation  of,  the  thing  which  is  said 
tion  at  any  time  afler  the  date  of  this  to  be  Most.'     In  the  ordinary  and  corn- 
note    and  previous  to  the  date  of  my  mon  sense  of  the  word,  no  man  can  be 
second  marriage.     In  the  event  of  the  said    to    have  iost*  a   situation  which 
decease  of  my  daughter,  Jennie  Shafer,  he,  of  his  own  motion,  and  without  am 
before    the  said   Eugene  Shafer  loses  reasonably   compelling  cause,  resigns, 
said   situation,  this  note  shall   be   null  and  the  duties  of  which,  of  his  own  free 
and  void.     Witness  my  hand  and  seal,  will,  he   refuses    longer  to   discharge. 
C.  Senseman.    [Seal.]     Witness  pres-  Mr.  Shafer  might  have  lost  his  situa- 
ent:    Solomon   Shafer.'      On  the   2Qth  tion,  perhaps,  from  sickness,  or  personal 
June,  1876,  Shafer  resigned  his  situation  injury,  by  the  failure  of  the  principal  to 
at  Nazareth  Hall,  when  he  was  receiv-  reappoint  him,  or  by  his  discharge  to 
ing  $800  per  year,  and   accepted  a  posi-  make  way  for  another,  or  by  the  insol- 
tion  at  Bethlehem,  at  a  salary  of  $900,  vency  of  his  employer,  or  the  dcstruc- 
and  on  the  nth  July  following  Sense-  tion  of  the  buildings  by  fire;  but  hecer- 
man  was  remarried.    In  the  month  of  tainly  did  not  iose  his  situation  when  he 
December,   1887,   Senseman  died,  and  voluntarily  resigned  and  abandoned  it, 
on      the      1 2th     June,     1888,    Shafer  to  take  another  which  under  the  cir* 
brought  this  suit  to  recover  the  amount  cumstances  he  preferred, 
specified  in  the  bond,  claiming  that  by  "If,  however,  we  take  into  consider!* 
his  resignation,  under  the  circumstances,  tion  the  entire  instrument,  and  read  it 
he  lost  his  situation  at  Nazareth  Hall,  as  a  whole,  in  the  light  of  the  subject 
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matter,  taking  into  view  also  the  situa-  provision  of  the  bond  is  that  its  obliga- 
tion of  the  parties,  and  the  circum-  tion  shall  cease  and  determine  at  the 
stances  under  which  the  bond  was  exe-  remarriage  of  Senseman,  if  the  event 
cuted,  as  to  which  there  is  no  dispute,  upon  which  the  bond  was  p^able  did 
the  manifest  purpose  of  the  parties  will  not  before  that  time  occur.  How  such 
be  found  to  be  in  accordance  with  the  a  bond  could  be  supposed  to  operate  in 
plain  expression  and  meaning  of  the  restraint  of  marriage  it  is  difficult  to  see, 
paper.  Comenius  Senseman,  as  we  for  without  notice  to  Shafer,  and  before 
have  said,  was  a  widower.  His  daugh-  his  resignation  or  discharge,  the  deced- 
ter  was  his  only  child,  and  she  and  her  ent  had  it  in  his  power,  by  remarriage, 
husband  lived  with  him.  They  were  to  render  the  bond  of  no  effect.  It  is 
dissatisfied  with  Senseman's  courtship  highly  improbable,  perhaps,  that  a  man 
of  Mrs.  Knauss,  and  with  the  prospect  might  be  so  influenced,  excepting  under 
of  his  remarriage,  and  were  about  to  circumstances  otherwise  highly  favor- 
leave  their  father's  home  and  remove  ing  the  project,  but  it  is  sufficient  for  our 
to  Bethlehem.  Shafer,  however,  was  in-  present  purpose  that  the  existence  of 
duced  to  decline  the  superintendency  at  the  bond  was  an  inducement  to,  rather 
Bethlehem,  and  in  consideration  there-  than  a  restraint  upon,  marriage.  The 
of  Senseman  executed  the  bond,  as  an  contract  does  not  assume  either  that 
indemnity  in  a  fixed  sum  to  Shafer,  Shafer  will  certainly  lose  his  situation, 
against  the  loss  of  his  situation  at  Naza-  or  that  Senseman  will  contract  a  sec- 
reth  from  any  cause  whatever.  The  ond  marriage.  The  obligation  of  the 
inducement  to  Senseman  undoubtedly  bond  is  not  absolute;  it  is  conditional, 
was  that  he  might  enjoy  the  society  It  is  contingent  upon  Shafer's  loss  of 
and  have  the  assistance  of  his  daughter  the  situation  at  Nazareth  Hall  in  the 
and  her  husband  in  his  own  home  until  life  time  of  his  wife  and  before  Sense- 
such  time  as  he  might  contract  a  new  man's  remarriage,  and  there  is  nothing 
marriage,  when  the  purpose  of  having  in  the  bond  to  indicate  that  the  happen- 
his  daughter  with  him  would  be  sup-  ing  of  the  latter  event  is  to  establish  the 
plied  by  his  wife.  Hence  it  is  provided  former.  Notwithstanding  the  zeal  and 
that  the  $3,000  was  not  to  be  paid  ability  exhibited  by  the  counsel  for 
unless  the  situation  at  Nazareth  Hall  plaintiff  in  error  in  the  preparation  and 
was  lost  in  the  lifetime  of  Shafer's  wife,  argument  of  this  case,  we  are  unable  to 
and  before  his  remarriage.  We  take  it  read  this  bond  otherwise  than  accord - 
that  the  paper  means  just  what  it  says,  ing  to  its  plain  letter,  and,  reading  it 
and  the  parties  should  be  bound  ac-  just  as  it  is  written,  the  plaintiff  has  no 
cordingly.  There  is  no  allegation  of  case.  Judgment  affirmed."  Shafer  v. 
fraud  or  mistake,  and  there  is  no  occa-  Senseman,  17  Atl.  Rep.  350  (N.  J. 
sion,  therefore,  for  the  introduction  of  1889). 

parol  evidence  to  the  effect  that  it  was  Lost  of  Ftelglife. — The  expressipn  "the 
intended  to  mean  something  else,  loss  of  freight"  has  two  meanings : 
Senseman  wrote  the  bond  himself;  it  freight  mar  be  lost  in  the  sense  that  by 
is  certainly  written  largely  in  his  own  reason  of  the  perils  insured  against,  the 
interest;  it  was  just  such  an  arrange-  ship  has  been  prevented  from  earning 
ment  as  it  suited  him  to  make;  the  freight;  or  **loss  of  freight"  may  be  used 
meaning  and  purpose  of  the  paper  is  in  the  sense  that  it  may  be  lost  to  the 
simple  and  obvious;  and  we  are  not  at  owners  afler  it  has  been  earned,  by  some 
liberty  to  add  to,  alter  or  amend  it  so  as  circumstances  unconnected  with  the  con- 
to  change  the  rights  and  responsibili-  tract  between  the  underwriters  on  the 
ties  of  the  parties  under  it.  freight  and  assured.  For  loss  of  freight 
"It  is  perfectly  plain  that  Senseman  in  Uie  first  sense  the  underwriters  on 
did  not  bind  himself  in  this  bond  not  to  the  freight  are  liable;  but  for  any  loss 
remarry,  or  fix  the  amount  of  the  bond  of  freight  incurred  by  the  owners  after 
as  a  penalty  in  the  event  of  his  remar-  it  has  been  earned,  I  conceive  the 
riage.  If  he  so  agreed,  and  gave  any  underwriters  are  not  liable.  I  can 
paper  to  Shafer  to  that  effect,  as  it  is  extract  no  obligation  whatever  from 
intimated  in  the  testimony  he  did,  it  the  policy  which  should  subject  them  to 
has  not  been  exhibited  in  this  case,  such  a  loss.  The  underwriters  on  the 
On  the  contrary,  it  seems  clear  that  a  freight  have  engaged  that  the  ship 
remarriage  was  in  contemplation;  for  should  not  be  prevented,  by  the  perils 
the  occurrence  of  that  event  is  expressly  of  the  sea,  from  enabling  the  owners 
referred  to,  and  the  effect  of  it  upon  the  to  earn  freight;  nor  was  she  so  pre- 
bond  in  suit  provided  for.    The  express  vented,  for  in  spite  of  those  perils,  she 
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LOST. — See  note  i. 

arrived  in  port  and  the  owners  ob-  Lost  or  Damaced.~The  question,  then, 
tained  payment  of  the  freieht.  The  is,  what  is  the  fair  meaning  of  the 
right  of  the  underwriters  to  claim  pay-  words  "lost  or  damaged"? 
ment  of  that  freight  from  the  owners  In  their  largest  sense,  they  would 
arose,  not  from  the  perils  of  the  sea,  comprehend  any  case  where  the  goods 
but  from  the  election  made  by  the  were  lost  or  damaged  by  the  wilful  act 
owners  after  the  freight  had  been  paid,  of  the  carrier,  or  of  his  servant,  even  if 
to  treat  the  ship  as  wholly  lost  on  or  he  threw  away  the  parcel  entrusted  to 
before  the  nth  of  August,  before  she  his  care,  for  m  that  case  it  certainly 
got  into  dock.  Fredler  v,  N.  Y.  Ins.  might  be  said  to  be  lost.  It  seems  to 
Co.,  6  Duer  (N.  Y.)  292.  me,  however,  that  is  not  the  fair  and 
Lou  by  Tlieft. — An  insurance  policy  reasonable  construction  of  those  words 
contained  this  provision,  to  wit:  "That  in  the  notice.  Such  a  construction 
this  company  shall  not  be  liable  for  would  certainly  be  wholly  inconsistent 
any  loss  or  damage  to  gooos  contained  with  several  cases  decided,  to  which  I 
in  the  show  windows  when  the  loss  or  shall  presently  refer.  The  true  con- 
damage  is  caused  by  the  light  in  the  struction  of  the  notice  seems  to  me  to 
window,  nor  shall  the  company  be  be  this,  that  the  carrier  is  not  to  be  pro- 
liable  for  any  loss  by  theft."  This  tected  by  the  words  lost  or  damaged, 
being  the  only  exception  of  loss  by  if  he  divests  himself  wilfully  of  the 
theft,  either  in  the  policy  or  its  con-  charge  of  the  parcel  entrusted  to  his 
ditions,  it  evidently  applies  to  theft  care.  The  words  "lost  or  damaged*" 
from  the  show  windows,  and  not  to  ought  to  be  qualified  thus,  "the  carrier 
theft  committed  in  the  necessary  re-  himself  doing  nothing  by  his  own  vol- 
moval  of  goods  to  save  them  from  untary  act  or  the  acts  of  his  servants, 
impending  conflagration.  to  divest  himself  of  the  charge  of  ear- 
When  goods  prudently  removed  to  rying  the  goods  to  the  ultimate  place 
save  them  from  an  impending  confla-  of  destination."  Garnett  v.  Willan, 
gration  are  stolen,  in   consequence  of  5  B.  &  Aid.  56. 

such  removal,  the  insurance  compaxiy  Lost  or  Not  Loft. — Where  the  insur- 
is  liable  for  the  loss  sustained  by  theft,  ance  is  "lost  or  not  lost,"  the  thing 
notwithstanding  the  above  stipulation  insured  may  be  irrecoverably  lost  when 
in  the  policy.  Leiber  v.  The  Liverpool  the  contract  is  entered  into,  and  yet  the 
L.  &  G.  Ins.  Co.,  6  Bush  (Ky.)  640.  contract  be  valid.  It  is  a  stipulation 
See  Webb  v.  Protection  Ins.  Co.,  14  for  indemnity  against  past  as  well  as 
Mo.  5.  future  losses,  and  the  law  upholds  it. 
Lost  or  Damage  in  a  Lease. — The  It  has  been  held  where  a  vessel  was  in- 
words  "loss  or  damage"  are  broad  sured  for  a  stated  time,  was  sold  and 
enough  undoubtedly  to  cover  loss  or  transferred,  and  was  repurchased  and 
damage  from  whatever  source.  But  transferred  back  within  that  time,  the 
words  are  necessarily  limited  by  the  insurance  was  suspended  while  the  title 
subject  matter  to  which  they  are  ap-  was  out  of  the  insured.  "And  was  re- 
plied. And  since  there  is  no  evidence  vived  again,  on  the  reconveyance  of  the 
in  the  record  of  loss  or  damage  to  the  insured  during  the  term  specified  in  the 
landlord  because  of  anything  other  policy."  Worthington  v.  Bearse,  12 
than  rent,  the  jury  could  not  have  Allen  (Mass.)  382.  A  right  of  prop- 
understood  they  were  to  take  into  con-  erty  in  a  thing  is  not  always  indispen* 
sideration,  in  the  formation  of  their  sable  to  an  insurable  interest  Injurj 
verdict,  any  other  loss  or  damage  than  from  its  loss  or  benefit  from  its  preser- 
that  caused  by  the  withholding  the  pos-  vation  to  accrue  to  the  assured  may  be 
session  of  the  property — that  is,  the  sufficient,  and  a  contingent  interest 
rent  of  that  property.  ICeegan  v.  Kin-  thus  arising  may  be  made  the  subject 
nau,  17  N.  E.  Rep.  17.  of  policy.  Lucena  v.  Crawford,  3 
1.  Lost  Deed— (See  Lost  Papers).  Bos.  &  P.  75;  s.  c,  ^  Bos.  &  P.  269; 
— See  also  Thompson  v,  Thompson,  9  Buck  v,  Ins.  Co.,  i  f^et.  (U.  S.)  151; 
Ind.  327.  Hancox  v.  Ins.  Co.,  3  Sumn.  (U.  S.) 
Lost  or  Dofoatod  by  Abandoiuiient. —  132.  In  the  law  of  marine  insurance, 
As  to  the  loss  or  abandonment  of  a  insurable  interests  are  multiform  and 
mill  site,  see  Curtis  v*  Smith,  36  Conn,  very  numerous.  The  agent,  factor, 
157.  bailee,  carrier,  trustee,  consignee,  mort- 
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LOST  PAPBB»— (See  also  EviDE 

Secondary  Evidence;  Wills). 

I.  Definition,  1060. 
11.  Jurisdiction,  1062. 

I.  Recovery  of  Specific  Lost 
Pafer^  1062. 

(a)  By  Action  at  LaWj  1062. 
(*)  By  Bill  in  Equity,  1063. 
I.  Re'execution,  1068. 
3.  Recovery  on  Lost  Paper,  1069. 
(a)  Original  yurisdictioH  in 

Equity,  1069. 
{b)  Concurrent    yurisdiction 

at  Law^  1074* 

1.  By  yudicial  Legisla- 
tion, 1075. 

2.  2?_y     Permissive  Stat- 

utes, 1076. 

3.  Actions  to  Establish 
and  Probate  Lost  or 
Spoliated  Wills,  1077. 

III.  Pleading  and  Practice,  io8j. 

1.  Parties  to  the  Action,  1003. 

2.  Declaration,  Bill,  Petition, 
1084. 

r  Pleas,  Answers,  .1087.  [1088. 

IV.  Evidence  in  Case  of  Lost  Paper, 

1.  Original  Existence,  Due  Ex- 
ecution, Sealing,  Delivery 
and  Loss  or  Spoliation  of 
Paper  Must  be  Shown,  1080. 
(a)  In  General,  1088. 
\bS  Lost  Wills,  1091. 

2.  Burden  of  Proving  Loss, 
etc,  1095. 

3.  What  Is  Sujicient  Proof  of 
Loss,  Spoliation,  etc.,  1095. 
(a)  Affidavit  of  Loss,  1 104. 

4.  What  Has  Been  Held  Insum- 
dent  Proof  of  Loss,  Spolia- 
tion, etc,  Z106. 

5.  Notice  of  Loss,  1 109. 
{a)  To    the    Parties   Liable, 
1 109. 


{b)  To  the  Public,  11 10. 

6.  Notice  to  Produce  Paper 
Withheld  by  Opposite  Party, 
1112. 

7.  Presumptions  Arising  from 
Fact  of  Spoliation,  or  Non- 
production  of  Paper,  1x12. 

V.  Bond  of  Indemnity,  11 13. 

1.  Who  Are  Entitled  to  Indem- 
nity, 1 1 16. 

2.  Exceptions,  Where  Indem* 
nity  Is  Not  Required,  11 17. 

3.  When  Tender  of  Indemnity 
Must  Be  Made,  '1 1 18. 

VI.  Secondary  Evidence  of  Contenu 
of  Lost  Paper,  1 1 19. 

1.  Nature  of  Secondary  Evi- 
dence^ XI 20. 

2.  Degrees  of  Secondary  Evi- 
dence^ 1 121.  [1126. 

VII.  Lost    Papers  Not   Under  Seal, 
VIII.  Lost  Papers  Under  Seal,  11 29. 
'    IX.  LostWUls,  1 132. 

I.  Wills     Lost,    Destroyed   or 
Spoliated,  1 132. 
{a)  Secondary  Proof  of  Con- 
tents, 1 132. 
{b)  Degree  of  Proof;    Bur- 
den of  Proof  ,  1x36. 
(c)  Competency  and  Number 

of  Witnesses,  1137. 
{d)  Statute  ofFrauds;  Statute 
of  Limitations;  Laches; 

{e)  Revocation :  Sp oliation 
Through  Fraud,  Accident 
or    by  Insane     Testator, 

^  "39- 
(/ )  Temporary  Administra- 
tion; Constructive  Trust. 
1141.  [114^* 

(g)  Issue;    Trial;     Verdict, 


gagee,  and  every    other  lien    holder,  any  game  or  wager,  may  recover  such 

may  insure  to  the  extent  of  his  own  money,  thing,  or  its  value,  hy   action 

interest  in  that  to  which  such  interest  commenced    within  six   months  from 

relates;  and  by  the  clause  on  account  the  time  of  such  payment  or  delivery, 

of   "whom    it    may    concern"   for  all  In  this  case   the  game  at  which  the 

others  to  the  extent  of  their  respective  money  was  lost  and  paid  by  appellee 

interests,  where  there  is   previous  au-  was  roulette,  and  all  the  facts  necessary 

thority     or     subsequent     ratification,  to  entitle  plaintiff  to  recover  were  fully 

Numerous  as  are  the  parties  of   the  proved.     The    circumstance  that   the 

classes  named,  they  may  be  but  a  small  money  belonged,  if  it  did  belong,  to  the 

portion  of  those  who  have  the  right  to  separate  estate  of  the  wife,  in  no  way 

insure.     Hooper  v,  Robinson,  98  U.  S.  affected  his  rights  to  recover.    Hams 

528.  V.  Brooks,  56  Ala.  390. 

Lost  Upon  Oama. — Under  the  Statute  Lost — Destroyed  by  Flre.~If  a  note 

of  Alabama  (Rev.  code,  i  1874),  any  has  been  destroyed  by  fire  it  may  be  said 

person  who  has  paid  any  money,  or  to  be  lost.    McGregory  v.  McGregory, 

delivered  anything  of  vame,  lost  upon  X07  Mass.  543. 
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{h)  D^creCy  1 143. 
(f)  Costs ^  ii43« 
3.  Foreign     Wills      (See    Pro- 
bate and  Letters  of  Adminis' 
t  rat  ion;  Wills)  ^  ^MS* 
X.  Lost    Negotiable    Instruments, 

H45: 

I.  Duties,  Rights  and  Liabili' 

ties  of  Loser ^  Maker  or  Ac- 
ceptor ^  1 146. 
(a)  Demand     of    Payment; 


Presentment  for  Accept- 
ance^  1 147. 
2.  Rights    and    Liabilities    of 
Finder  and  His  Transferee, 
1149. 

(a)  Of  the  Finder,  1140. 
lb)  (Jf  Transferee  of  Finder 
or  Thief,  1149. 
XI.  Lost  Judicial  Records,  1156. 
XII.  Statutes  Relating  to  Lost  Pa* 
pers,  1159. 


I  Befihitiov. — Lost  papers  are  such  as  have  been  so  mislaid 

that  they  cannot  be  found  after  diligent  search.* 

The  paper  or  document  may  be  said  to  be  lost,  in  respect  to 
the  admission  of  secondary  evidence  of  its  contents  when  it  is  (a) 

actually  destroyed  or  lost;*  (b)  when  it  is  in  the  hands  of  the 
adversary,  who  does  not  produce  it  after  due  notice  to  do  so,' 

or  who  fraudulently  retains  it  ;*  (c)  when  it  is  in  the  hands  of  a 

1.  Bouv.  Law  Diet,  title  Lost  Pa-  portation,  when  the  plaintiff  relies  for 
PBRS.  his  title  on  a  bill  of  lading  in  pocsession 

A  note  destroyed  by  fire  may  be  said  of  the  defendant,  it  will  not  be  treated 

to  be  lost.    McGregory  v,  McGregory,  as  a  lost  bill  so  as  to  admit  secondary 

107  Mass.  546.  '  *  evidence  of  its  contents,  unless  it  u 

Where  an  alleged  lost  bill  was  found  shown  that  the  bill  cannot  be  produced, 

and  produced  by  a  third  person,  after  Columbus  &  W.  R.  Co.  v,  Tillman,  79 

the  plaintiff  had  rested  his  case  and  the  Ga.  607. 

defendant  was  in  his  defence,  it  was        4.   Where  a  husband,  on  separation 

held  that  this  was  no  objection  to  a  re-  from  his  wife,  executed  to  her  promis* 

covery  by  the  plaintiff.    Drake  v,  Ra-  sory  notes  with  personal  security,  for 

mev,  3  Rich.  (S.  Car.)  37.  her  support  and  that  of  his  daughter, 

A    note    partly    destroyed   may    be  which,  with  an  agreement  relating  to 

declared  on  as  entire,  and  evidence  will  the    separation,    were    placed    in    the 

be    received     to    explain    or    account  hands  of  a  trustee  for  collection,  and 

for  the  part  destroyed.    Duckwall   v,  afterward,  on   the  fraudulent  pretence 

Weaver,  2  Ohio  13.  that  he  would  live  with  his  wife,  he  ob- 

The  facts  that  the  testatrix,  being  in  a  tained  possession  of  the  same,  and  then 
semi-comatose  state,  dropped  a  will  into  refused  to  live  with  her,  it  was  keU 
the  fire,  and  that  her  nurse  did  not  res-  that  parol  evidence  was  admissible  to 
cue  it,  were  held  not  to  show  "a  fraudu-  prove  the  contents  of  the  notes  and 
lent  destruction"  of  the  will  by  the  written  contract  on  proof  of  service  of 
nurse  within  the  California  statute  notice  on  one  of  the  defendants  to  pro- 
entitling  the  instrument  to  be  admitted  duce  them.  Marlow  v,  Marlow,  77  IlL 
to  probate  as  a  lost  or  destroyed  will.  63 j. 
Kidder*s  Estate,  66  Cal.  487.  Where  it  was  agreed  in  open  court, 

2.  See  preceding  note.  between    counsel,  that    the    defendant 
8.   "As  to  all  deieds,  writings  and  let-  would,  without  notice,  produce,  before 

ters   in  the  adverse  party's  hands,  or  the  trial  began,  all  papers  and  letters  in 

shown  to  be  destroyed,  you  may  then  his  possession  relating   to  the  case,  a 

read  reasonable  proof  of  the  destruc-  letter  from  the  plaintiff  to  him,  which 

tion  and  parol  evidence  of  the  contents,  would  have  been  proper  evidence,  was 

Cole  V,  Gibson,  i  Ves.  Sr.  505.  not  produced,  and  upon  proof  that  the 

Where  a  note  is  wrongfully  withheld  letter  was  mailed  and  stamped,  prop- 
by  the  defendant,  it  may  be  treated  as  erly  addressed  to  the  defendant,  with 
lost,  and  the  testimony  of  one  who  has  direction  for  its  return  if  not  called  for 
seen  the  note  that  it  is  in  the  hand-  in  ten  days,  and  that  it  was  not  re- 
writing of  the  defendant  and  bears  his  turned,  it  was  held  that  a  press  copy  of 
signature  is  admissible.  Prescott  v.  it,  taken  when  it  was  written,  was  ad- 
Ward,  10  Allen  (Mass.)  203.  missible.      Duringer  v,   Moschino,  95 

But  in  an  action  against  a  carrier  for  Ind.  405.     See    mrther,   as    to  papen 

the  value  of  goods  damaged  in  trans-  fraudulently  concealed  bj  the  opposite 
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f>arty  who  has  a  right  to  retain  it,  and  he  insists  upon  his  privi- 

ege;*  (d)  when  it  is  beyond  the  jurisdiction  of  the  court,  which 
cannot,  therefore,  compel  its  production ;  *  (e)  when  it  is  a  pub- 
lic document  and  cannot  be  removed  from  official  custody ;'  (f) 

party,  Burton  v,  Driggs,  20  Wall.  (U.  Gregor  v,  Montgomerv,  4  Pa.  St.  237; 

S.)  125,   133;    Binney   v,  Russell,   109  Wood  v,  Cullen,  13  Minn.  394.    And 

Mass.  55;   Forrest  v,  Forrest,  6*Duer  there    must  be    preliminary   proof  of 

(N.Y.)  loa;  Ralph  t;.  Brown,  3  W.  &  S.  such  due  or  reasonable  effort  to  pro- 

(Pa.)  J95;  Bunham  v.  Wood,  8  N.  H.  cure  the  original.     Shaw  v.  Mason,  10 

334;  Beattie  v.  Hilliard,  55  N.  H.  428;  Kan.  184. 

Black  V,  Camden  R.  Co.,  45  Barb.  (N.  The  wrongful  detention  of  negotiable 

Y.)  40;  Lundav  v,  Thomas,  26  Ga.  537;  paper  in  a  sister  State  by  a  person  who 

Moody    V.    Com.,    4     Met.    (Ky.)    1;  claims  title  under  a  forged  endorsement, 

Shorter    v.    Sheppard,    33    Ala.    648;  does  not,  either  in  equity  or  under  the 

Gordon  v.  Searing,  8  Cal.  49;  Brown  statute  as  to  lost  paper,  entitle  the  true 

V,  Wood,  19  Mo.  475.  owner  to  recover  against  the  drawer 

1.  An  attorney  at  law  is  privileged  to  without  producing  the  paper.  Van  Al- 
retain  the  papers  of  his  client  until  his  styne  v.  National  Commercial  Bank,  4 
fee  is  paid.  Lynde  v.  Judd,  x  Day  Abb.  (N.  Y.)  App.  Dec.  449. 
(Conn.)  499.  See  generally  Libns.  In  the  following  authorities  the  case 
Such  papers  will  not,  however,  be  of  an  instrument  beyond  the  jurisdic- 
treated  as  lost  where  delivery  can  be  tion  has  been  more  or  less  fully  con- 
compelled.    Bird  v.  Bird,  40  Me.  392.  sidered:  Townsend  v.  Atwater,  5  Day 

If  the  paper  be  in  the  hands  of  one  (Conn.)  298;    May  v.   May,  i    Porter 

who  holds  it    as   security   for  monev  (Ala.)229;  Lewi8t;.Beatty,8Martin,N. 

owingtohim,and  who  refuses  on  his  jtfo-  S.  (La.)  287;  Harrel  v.  Ward,  2  Sneed 

pana   to  produce  it,  such  a  condition  of  (Tenn.)  6x0;  Shepard  xk  Giddings,  22 

the  document    is  equivalent,   for  this  Conn.   282;   Brown  v.  Wood,   19  Mo. 

purpose,  to    loss.      Doe  d.   Gilberts.  475;  Eaton  v.  Campbell,  7  Pick.  (Mass.) 

Ross,    7   M.  &    W.    102;    Marston   v.  10;  Boone  v.  Dyke,  3  T.  B.  Mon.  (Ky.) 

Downes,  i  Ad.  &  El.  31;  Mills  v.  Oddy,  529;  Bailey  v.  Johnson,  9  Cow.  (N.Y.) 

6  C.  &  P.  732;  Hibbard  v.  Kniffht,  2  Ex.  115. 

XI ;  Lloyd  r.  Mostyn,  10  M.  S,  W.  478;  8.   U.  S.  v,  Gaussen,  19  Wall.  (U.  S..^ 

Newton  v.  Chaplin,  19  L.  J.,  C.  P*  374;  59S;  Whiton  v.  Ins.  (Jo.,  109  Mass.  24; 

Higgs  V.  Taylor,  5  C.  &  K.  (47  E.  C.  L.  Carpenter    v,  Bailey,    56  N.    H.  283; 

R.)  85.         '  Dunham  v.  Chicago,  ^5  111.  357,  359; 

2.  A  bill  accepted  abroad  and  nego-  Thompson  v,  R.  R.  Co,^  22  N.  J.  £a. 
ffated  here  by  the  defendant  on  the  ixi;  Bellows  v.  Todd,  34  Iowa  18; 
plaintiffs  account  may  be  treated  as  a  Ingle  v,  Jones,  43  Iowa  2&;  Columbus 
lost  bill.  Hunt  v.  Alewyn,  3  C.  &  P.  etc.  R.  Co.  v,  Skidmore,  69  111.  566; 
(14  E.  C,  L.  R.)  284.  Pierce  v,  Rehfuss,  35  Mich.  53;  Allen 

Proof  that  a  document,   as  here— a  v.  Hoxev,  37  Tex.  320;  Eagle  Mfg.  Co. 

steamer's  freight    list — ^is  beyond   the  v,    Bradford.    57   Ga.    249;    State    v. 

jurisdiction  of  the  court,  renders  ad-  Cuellar,  47  Tex.  295;  Vance  v.  Kohl- 

missible    secondary    evidence    of    the  berg,  50  Cal.  346;  U.  S.  v,  Acosta,  i 

contents.    Schaefer  r.  Georgia  R.  Co.,  How.  (U.S.)  24;  U.  S.  v.  Corwin,  i 

66  Ga.  39.   And  so  of  a  letter.   Stevens  Bond  (U.  S.)  149;  Bingham  v,  Cabot, 

V.  Miles,  142  Mass.  571.     And  a  power  3  Dall.  (U.  S.)  382;  Rhodes  v.  Seibert, 

of  attorney.    Elliott  r.  Stocks,  67  Ala.  2  Pa.  St.  18;  Whart  Ev.  (3rd  ed.)  §^ 

290.    And  stock  books  of  a  corporation.  130,  108,  127. 

Wisconsin  River  Lumber  Co.  V.Walker,  The  document  must  be  technically 

48  Wis.   614.    And  a  bill    of  lading,  public  in  character.    Carpenter  v,  Dex- 

Young   V,  East   Ala.  R.  Co.,  80  Ala.  ter,  8  Wall.  (U.  S.)  513. 

100.  And  a  telegraphic  despatch.  Elwell  The  paper  must  be  procured  where  it 

V,  Mersick,  co  Conn.  272.  can  be  legally  done.     It  was  held  inad- 

Reasonabie     effort    must,    however,  missible  for  a  party  to  prove  by  parol  a 

be   made   in    all  cases  to  obtain  pa-  paper  sent  bpr  him  to  the  clerk  of  the 

pers  that  are  out  of  the   State  or  be-  proper   public    office    to    be  recorded, 

yond   the    jurisdiction    of  the    court.  Hawkins  v.  Rice,  40  Iowa  435;   Allen 

Dickinson  v.  Breeden,  25  111.  186;  Mc-  v.  Parish,  3  Ohio  107. 
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when  It  is  out  of  the  power  of  the  party  to  produce  it.*  In  any 
of  these  cases  upon  reasonable  proof  of  the  nonexistence,  condi- 
tion or  whereabouts  of  the  instrument,  secondary  evidence  of  its 
contents  is  admissible.* 

n.  JintifDDiCTiov — 1.  Beoovery  of  Speoifio  Loit  Paper. — Actions  to 
recover  from  the  finder,  papers,  documents  and  other  written  in- 
struments in  specie  which  have  been  lost,  lie  both  at  law  and  in 
equity. 

{as  By  Action  at  Law. — The  common  law  forms  of  action 
available  to  recover  a  specific  lost  paper  are  detinue,^  trovef*  and 

1.  Peake's  Ev.  33,  42;  Denton  v.  Hill,  payees,  it  was  completeljr  discharged, 
4  Hayw.  (Tenn.)  73;  Dyer  v.  Smith,  ii  so  as  to  be  of  no  value.  The  note  did 
Conn.  384.  not  belong  to  the  plaintiflf,  and  it  might 

Where  the  original  document  is  not  be  useful  to  Todd,  the  other  payee,  who 

in  the  possession  or  under  the  control  of  was  a  coexecutor,  to  show  that  he  had 

the  party  wishing  to  introduce  it,  the  not  received  the  money.     An  action  of 

record  copy  is  competent    McNichols  trover  will  lie  for  a  note  in  the  hands  of 

V,  Wilson,  43  Iowa  385.  a  third  person;   but  such  an  action  as 

2.  Peak's  Ev.  (Norris  ed.),  p.  140;  i  this  was  never  brought  before."  Todd 
Wharton  Ev.  (13th  ed.),  $§  129-163;  x  v,  Crookshanks,  3  Johns.  (N.  Y.)  432. 
Greenl.  Ev.  (14th  ed.),  §§  86,  509,  n;  §§  4.  See  Conversion,  vol.  4,  p.  104. 
55&-568,  a;  2  Best  Ev.  (Morgan's  ed.).  See  also  Trover;  and  see  6  Wait's 
%  482.  Acts  and  Defs.,  pp.  12^22$^  passim. 

8.  See     Detinue,    vol.    5,    p.    651;  7'r^t;er  differs  from  detinue  u\d  re- 

Steph.  PI.  47;   I   Chitty  PI.  136,    137,  plevin  in   this   that    it  is  brought  for 

note  (/);  Bouv.  Law  Diet.;  2  Wait's  damages  and  not  for  specific  articles, 

Acts  and  Defs.,  pp.  530-539.  and  judgment,  when  in  favor  of  the 

Though    detinue    Ties    for    the    re-  plaintiff,  is  that  he  recover  his  dam- 

CO  very   of    specific    personal    chattels  ages  and  costs.    The  action  is,  how- 

wrongfully  withheld,  yet  the  judgment  ever  effectual,  in  some  States,  to  recover 

is  that  the  plaintiff  recover  the  goods  specific  articles  by  reason  of  the  fact 

or  receive  damages  therefor;  so  that  the  that  judgment    is    in    the    alternative 

action  is  not  always  effectual  to  recover  "that  the  defendant  restore  the  goods, 

the  goods  in  specie;  and,  since  trover  or  pay,"  etc. 

and  replevin,  both  in  England  and  in  Trover  lies  for  any  valuable  paper, 

most  States  of  the  United  States ^  have  whether  it  be  evidence  of  title  to  things 

been  rendered  more  effective  by  stat-  personal  or  real,  or  of  indebtedness, 

ute,  detinue  is  now  rarely  employed,  Tltl«    Deeds. — Day    v,    Whitney,    i 

except  in  Alabama  and  in  the  federal  Pick.  (Mass.)  i;o3;  Spencer  v.  Dearth, 

courts  in  certain  cases.    Esson  v.  Tar-  43    Vt.   98;    Weiser    v,    Zeisinger,  a 

bell,  9  Cush.  (Mass.)  407.  Yeates  (Pa.)  537;  2  T.  R.  708;  Towle 

The  addressee  of  a  fetter  has  such  v.  Lovet,  6  Mass.  394. 
property  therein  as  entitles  him  to  Gopy  of  a  Record. — Sawyer  v.  Bald- 
bring  an  action  of  detinue  against  the  win,  11  Pick.  (Mass.)  492.  Receipts 
writer,  where  by  any  means  it  has  and  leaf  of  an  account  book  used  in  evi- 
come  again  into  the  latter's  possession,  dence  before  a  justice  of  the  peace. 
Oliver  v.  Oliver,  11  C.  B.,  N.  S.  139,  Yates  v,  Pelton,  48  Vt.  314. 
and  cases  cited;  Eyre  v,  Highbee,  22  Notes  and  BUls.-^Trover  does  not  lie 
How.  (N.  Y.)  Pr.  198.  against  a  bona  fide  holder  for  value  of 

A  gave  a  promissory  note  to  B  and  a  note,  draft,  check,  bill  of  exchange, 

C,  who  were  executors,  and  afterwards  or  other  negotiable  security,  although 

paid  the  note  to  C  and  took  a  receipt  he  took  it  from  one  who  had  stolen  it, 

in  full;  the  note  being  in  the  custody  of  or    who   had    no    valid    title   thereto. 

C  was  demanded  by  A,  and  on  refusal  Lawson  v,  Weston,  4  Esp.  57;  Miller  v. 

to  deliver  it  A  brought  an  action  of  Race,  i  Burr.  4«;2;  Grants.  Vaughn,  3 

detinue    for  the  note.    "Per  curiam:  Burr.   1524;    Worcester   Co.  Bank  v. 

There  was  no  foundation  for  the  action  Dorchester  etc.  Bank,  10  Cush.  (Mass.) 

below.    After  the  note  was  paid  and  489;  Wyer  v.  Dorchester  etc.  Bank,  n 

a  receipt  in  full  given,  by  one  of  the  Cush.  (Mass.)  51. 
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replevin.* 

(*)  By  Bill  in  Equity.— Where  the  law  does  not  afford  ade- 
quate  relief  *  courts  of  equity,  where  the  chattel  is  a  muniment 
of  title  or  has  a  pretium  affectionisy  as  an  heirloom  and  the  like, 
or  where  a  fiduciary  relation  exists  between  the  parties,  will  of- 
der  the  specific  chattel  to  be  delivered  up ;  but  this  power  is  exer- 
cised in  a  clear  case  and  in  the  exercise  of  a  sound  discretion.' 

Ii«tt«n.-^Trover  lies  against  a  post-  Replevin  lies  for  goods  unlawfully 

master  for  refusing  to  deliver  a  letter  or  detained,  although  there  maj  have  been 

newspaper.  Teall  v,  Felton,  i  N.  Y.  537.  no  tortious  taking.    Badger  v,  Phinney, 

Private  letters  written  by  third  per-  15  Mass.  359;  Marston  v,  Baldwin,  17 

sons    to   an    intestate  in  his   lifetime,  Mass.  606;  Ward  v.  Taylor,  i   Pa.  St. 

must  be  shown  to  possess  some  positive  2^8;  Haythom  v,  Rushforth,  4  Harr. 

pecuniary  value,  in  order  to  enable  the  (N.  J.)  160;  Skinner  v,  Stoues,  4  Mo. 

administrator    to    recover  other  than  93;  Lewis  v.  Masters,  8  Blackf.  (Mo.) 

merely  nominal    damages  (in  trover)  244. 

for  their    wrongful'  detention.     Don-  Replevin  lies  to  recover  the  records 

ohue  V,  Henry, 4  E.  D.  Smith   (N.  Y.)  of  a  parish  church.     Sawyer  v.  Bald- 

162.  win,  II  Pick.  (Mass.)  492.    The  record 

Whatever  is  the  subject  of  exclusive  book  of  a  corporation.  Southern  Plank 
legal  ownership,  and  is  lawfully  pos-  R.  Co.  v,  Hixon«  5  Ind.  165. 
sessed  and  claimed  by  anyone  as  prop-  Replevin  will  not  lie  where  the  prop- 
erty, should  be  deemed  to  possess  value  erty  has  been  restored.  The  object  of 
sufficient  at  least  to  support  a  legal  the  action  is  to  recover  possession.  3 
vindication  of  a  party's  rieht  Fullam  v,  Bl.  Com.  147. 
Cummings,  16  Vt.  697,6^.  A  writ  of  replevin  must  specify  the 

A   verdict,   in   an  action  of  trover,  goods   and    chattels    to    be  replevied, 

where  the  defendant  had  appropriated  Snediker  v.  Quick,  7  Halst.  (N.J.)  129; 

the  bill,  may  be  given  for  full  value;  but,  Sanderson   v.  Marks,   i    Harr.  &   6. 

if  he  deliver  up  the  bill,  nominal  dam-  (Md.)    2^2;    Magee    v,    Siggerson,    4 

ages  may  be  entered   on  the    record.  Blackf.  (Ind.)  70;  Stevens  v,  Osman, 

Alsayer  v.  Close,  10  M.  &  W.  576.  i  Mich.92. 

If   the  plaintiff  fail  in  an   action  of  2.  §  II,  supra. 

trover,  he  may  nevertheless  apply  to  a  8.  Bqnitabl*  Juriidlotlon  in  Beeorery 

court  of  equitv  to  have  the   bill  deliv-  of  Bpaelflo  Gluittela. — 2  Stoiy  Eq.  Juris, 

ered  up.     Lisle  t;.  Liddle,  3  Anstruther  (13th  ed.).   ^^  708,  709.    The  leading 

649.  cases  establishing  the  jurisdiction  of  a 

By  36  and  37  Vict.,  ch.  66,  ^  34,  causes  court  of  equity  to  compel  the  delivery 

and  matters  for  the  rectification,  setting  up  of  specific  chattels  are,  Pusey  v, 

aside,  or  cancellation  of  written  instru-  Pusev,  i  Vern.373;  s.  c,  i  Wh.  &  Tud. 

ments,  shall  be  assigned  to  the  chancery  Lead.  Cas.  in  Eq.  pt.  2,  *820,  and  Duke 

division.  of  Somerset  v,  Cookson,  3   P.  Wms. 

1.  See  Replevin.  389;  s.  c,  Wh.&  Tud.  Lead.  Cas.  in  Eq., 

Replevin  originally  lay  for  the  specific  pt.  2,  *82 1 . 
recovery  of  chattels  taken  as  a  distress;  Since  the  decision  of  these  cases  it 
but,  both  in  England^  and  in  most  of  has  always  been  admitted  as  undoubt- 
the  United  States,  it  is  now  extended  to  edly  within  the  jurisdiction  of  a  court 
all  cases  of  illegal  taking,  and  in  some  of  equity,  specifically  to  compel  the  de- 
States  It  may  be  brought  whenever  a  livery  up  of  heirlooms,  or  chattels  of 
person  wishes  to  recover  specific  goods  peculiar  value  to  the  owner,  although 
to  which  he  alleges  title.  the  chattels  or  heirlooms,  if  they  could 

Bv  virtue  of  the  writ  the  sheriff  pro-  be  found,  might  be  recovered  in  an  ac- 

ceedfs  at  once  to  take  possession  of  the  tion  of  detinue,  or  their  value  in  an  ac- 

propertv  therein  described  and  transfer  tion  of  trover.    The  ground  of  the  ju- 

it   to  the    plaintiff,    upon    his    giving  risdiction  is  the    same    as  that  upon 

pledges  which   are  satisfactory  to  the  which  the  specific  performance  of  an 

sheriff  to  prove  his  title  or  return  the  acpreement     is     enforced,     viz :     that 

chattels  taken  if  he  fail  to  do  so.     3  ike  specific  thing  is  the  object  and dam- 

Bl.  C.  Com.  146;  Chitty  PI.  145;  Bouv.  ag-es  will  not  afford  an  adequate  com- 

Law  Diet.,  Replevin.  pensation,     Wilson    v,    Northampton 
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R.  Co.,  L.  R.,  9  Ch.  279,  284;  3  Pom.  600;  Pooley  v.  Budd,  14  Bcav.  ix;  Pol- 

£q.  JuHsm  X401,  1402,  and  notes.  lard  v,  Clayton,  i  K.  &  J.462;  Edwards 

Says    Lord    Loughborough      in  v.  Clay,  28  Beav.  145. 
Fells  V.  Reed,  3  Ves.  71,  ^^The  Pusey        Itis'upon  the  same  principle  that  \ 

horn  and  the  patera  of  the  Duke  of  court  of  equity  will  decree  a  specific  de- 

Somerset  were  things  of  that  sort  of  livery  up  of  deeds  or  writings  to  the  per- 

value  that  a  jury  misht  not  give  two  sons  legally  entitled  to  them.   Brown  r. 

pence  beyond  the  weight.     It  was  not  Brown,  x  Dick.  62;  Reeves  v.  Reeves,  9 

to  be  cast  to  the  estimation  of  people  Mod.  128;  Armitage  xk  Wadsworth,  i 

who  have    not  those  feelings.     In  all  Madd.  192;  Tanner  v.  Wise,  3  P.  Wms. 

cases  where  the  object  of  the  suit  is  296;  Ford   v.  Peering,  x  Ves.  Jr.  72; 

not  liable  to  a  compensation  by  dam-  Harrison    v.    Southcote,   i    Atk.  528; 

ages,  it  would  be  strange  if  the  law  of  Papillon   v.   Voice,  a    P.   Wms.  478; 

this  country  did  not  afford  any  remedy.  Duncombe  v,  Maver,  8  Ves.  320;  Knje 

It  would  be  great  injustice  if  an  indi-  v.  Moore,  i  S.  tt  S.  61 ;   Freeman  v, 

vldual  cannot  have  his  property  with-  Fairtie,  3  Mer.  30;  Gray  v.  Cockerill,  2 

out  being  liable  to  tlie  estimate  of  peo-  Atk.  114;  The  Duchess  of  Newcastle?, 

pie  who  have  no  feelings  upon  it.    See  Pelham,  3  Bro.  P.  C.  460;  Reece  r. 

also  Saville  v.  Tankred,  i   Ves.  lox;  Trye,  i  DeGex  &  Sm.  273;  iLady  BercB- 

Lloyd  V.  Loaring,  6  Ves.  773;  Pearne  foiti  v.  Driver,  14  Beav.  387;  16  Beav. 

V.  Lisle,  Amb.  77;  Nutbroun  v.  Thorn-  134;  Tud.  Lead.  Caa.  Real  Prop.  (2nd 

ton,  10  Ves.  X63;  Arundell  v,  Phipps,  ed.),  p.  75,  and  the  cases  there  cited. 
10  Ves.  139;  Lowther  v,  Lowther,  13        It  has  been  held  that  there  is  nothing 

Ves.  i6j;  ralcke  v.  Gray,  4  Drew  651;  in  the  character  or  nature  of  tlic  certi- 

Earl  of  Macclesfield  v.  Davis,  a  V.  &  ficate  of  registry  of  a  ship  which  ez- 

B.  x6.  eludes    it  from  the  jurisdiction  of  a 

But  a  court  will  not  decree  the  speci-  court  of  equity  to  decree  its  delivery  up 
fie  delivery  up  of  a  chattel  where  ade-  as  against  a  party  unlawfully  detaining 
quate  damages  can  be  ascertained  and  it.  Gibson  v,  Ingo,  6  Hare  X12. 
their  payment  enforced  by  an  action  at  In  Jackson  v,  Butler,  2  Atk.  306, 
law.  Thus,  although  equity  has  juris-  where  mortgage  deeds,  delivered  to  a 
diction  to  order  the  delivery  up  to  an  person  for  the  purpose  of  receiving  the 
artist  of  a  picture  painted  by  himself  principal  and  interest  due  on  the  mort- 
as  having  a  special  value,  the  legal  rem-  gage,  had  been  pawned  by  him,  were 
edy  being  inadequate,  nevertheless,  decreed  to  be  delivered  up  by  the 
wliere,  by  the  terms  of  an  agreement  pawnee,  Lord  Hardwickk  obsenred 
and  the  frame  of  the  pleadings,  the  that  the  plaintiff  might  have  had  an  ac- 
plaintiff,  an  artist  seeking  restitution  of  tion  of  trover,  but  then  he  could  onlj 
a  picture,  had  in  effect  put  a  fixed  price  have  damages  for  the  detaining,  but 
upon  it,  it  was  held  that  damages  not  the  deeds  themselves,  and  there- 
would  be  an  adequate  remedy  and  that  fore  he  was  right  in  brinnng  a  bill  in 
there  was  no  jurisdiction  in  a  court  of  equity  for  the  recovery  of  his  deeds, 
equity  to  interfere.  Dowling  v.  Betje-  In  a  suit  to  recover  specific  duittels, 
mann,  2  J.  &  H.  544.  as,  for  instance,  deeds,  it  is  not  neces- 

The  right  to  be  protected  in  the  use  sarv  as  in  trover  to  prove  conversion  or 

or  beneficial  enjoyment  of  property  in  resistance  to    deliver    them    up  when 

specie  is  not  confined  to  articles  pos-  sought  to  be  recovered.    This  is  so  at 

sessing  any  peculiar  or  intrinsic  value,  law,  but  in  equity  the  court  looks  at 

pretium  afftctionis^  or,  as  Lord  El-  the  case  made  by  the  defendant;  it  is 

DON   described  the  family  pictures  in  not  necessary  to  applv  to  a  defendant 

Arundell  v.  Phipps,    as    being    '*of  a  before  suit  is  instituted;  but  if  the  de- 

very  special  and  peculiar  kind."    For  fendant  says,  *if  you  had  applied  to  me 

where  a  fiduciary  relation  subsists  be-  I    should    not    have     contested   your 

tween  the  parties,  whether  it  be  the  claim,"  then,  undoubtedly  he  gets  the 

case  of  an  agent,  or  a    trustee,  or  a  costs  of  it;  but  if  it  appears  that  an  ap- 

broker,  or  whether  the  subject  matter  plication  would  have  been  useless,  and 

be  stocks  or   cargoes,  or    chattels  of  that  the  defendant  resists  at  the  hear- 

whatever  description,  the  court  will  in-  ing,  the  court  looks  at  the  case  exactly 

terfere  to  prevent  a  sale,  either  by  the  in  the  same  point  of  view  as  if  the 

party  entrusted  with  the  goods  or  by  a  right  had  been  insisted  upon  before  the 

person  claiming  under  him,  through  an  bill  had  been  filed.    Turner  v.  Letts,  20 

alleged    abuse   of  power.    2  Ph.  383.  Beav.  191. 
See  also  Lingen  v,  Simpson,  i  S.  &  S.        The  courts    ot    common    law   have 
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now,  under  the  Common  Law  Proced-  "The  precise  ground  of  this  jurlsdic- 
ure  act,  1854  (17  and  18  Vict.,  ch.  125),  tion  is  said  to  be  the  same  as  that  upon 
ailer  judgment  in  an  action  of  detinue,  which  the  specific  performance  of  an 
the  same  jurisdiction  to  compel  the  re-  agreement  is  enforced,  namely,  that 
turn  of  a  chattel  as  the  court  of  chan-  fruition  of  the  thing,  the  subject  of  the 
eery,  but  the  latter  may  enforce  its  de-  agreement,  is  the  object,  the  failure  of 
crees  by  attachment,  whilst  the  courts  which  would  be  but  ill  supplied  by  an 
of  common  law  can  only  enforce  resti-  award  of  damages.  Lowther  v»  Low- 
tution  under  the  78th  section  of  the  ther,  13  Ves.  3S9.  In  the  application 
act  by  distringas.  of  this  rule  some  difficulty  has  been  ex- 
Burreyor'a  Fnmltiure,  Maps,  Inttru-  perienced.  The  examples  afforded  by 
manta,  etc. — In  McGowin  v.  Reming-  the  English  books  are  usually  those 
ton,  12  Pa.  St.  56,  a  decree  was  made  cases  where,  from  the  nature  of  the 
restoring  to  complainant  his  furniture  thing  sought  afler,  its  antiquity,  or  be- 
and  the  contents  of  his  office,  including  cause  of  some  peculiarity  connected 
maps,  plans  and  surveys  prepared  and  with  it,  it  cannot  easily,  or  at  all,  be  re- 
used by  him  in  his  business  as  a  sur-  placed.  After  these  may  be  instanced 
veyor,  also  his  instruments,  which  had  the  title  deeds  of  an  estate  and  other 
been  taken  and  withheld  from  him  by  muniments  of  property;  valuable  paint- 
a  clerk  in  his  employment  while  he  ings;  an  antique  silver  altar  piece;  an 
was  absent  from  the  city  on  business,  ancient  horn,  the  symbol  of  tenure  by 
Bbll,  J.,  in  delivering  the  judgment  of  which  an  estate  is  held;  heirlooms; 
the  court,  said :  *'The  defendant  having  and  even  a  finely  carved  cherrystone, 
failed  to  sustain,  by  proof,  his  allega-  Such  articles  as  these  are  commonly 
tion  of  sale  or  gift  of  the  articles  sought  esteemed  not  altogether,  or  perhaps  at 
to  be  recovered  by  this  bill,  the  contest  all,  for  their  intrinsic  value,  but  as  be- 
in  this  court  is  reduced  to  two  ques-  ing  objects  of  attachment  or  curiosity, 
tions:  first,  whether  the  bill  presents  and,  therefore,  not  to  be  measured  m 
sufficient  grounds  to  warrant  the  inter-  damages  by  a  jury,  who  cannot  enter 
ference  of  a  court  of  equity,  in  this  into  the  feelings  of  the  owner;  so,  too, 
State,  under  the  statute  confer-  the  impossibility,  or  even  great  diffi- 
ring  equitable  jurisdiction  ?  Secondly,  culty,  of  supplying  their  loss  may  put 
whether  that  portion  of  the  decree  damages  out  of  the  question  as  a  me- 
which  covers  the  surveying  instru-  dium  of  redress..  But  these  are  not  the 
ments  and  furniture,  described  in  the  exclusive  reasons  why  chancery  inter- 
exhibits  annexed  to  the  bill,  can  be  sus-  feres,  for  there  may  he  cases  in  which 
tained  ?  As  to  the  first  point  the  de-  the  thing  sought  to  be  recovered  is  sus- 
fendant  insists  that  the  only  remedy  is  ceptible  of  reproduction  or  substitution, 
at  law.  Though  the  action  of  replevin  and  yet  where  damages  could  not  be  so 
is,  with  us,  a  broader  remedy  than  in  estimated  as  to  cover  present  loss  or 
England,  lying  in  all  cases  where  one  compensate  its  future  consequent  in- 
man  improperly  detains  the  goods  of  convenience.  And  I  take  it  this  is 
another,  it  is  in  no  instance  effective  to  always  so,  where,  from  the  nature  of 
enforce  the  specific  return  of  chattels,  the  subject  or  the  immediate  object  of 
since  a  claim  of  property  and  bond  the  parties,  no  convenient  measure  of 
given  is  always  sufficient  to  defeat  rec-  damages  can  be  ascertained;  or  where 
famation,  no  matter  what  may  be  the  nothing  could  answer  the  justice  of  the 
eventual  issue  of  the  contest.  As,  there-  case  but  the  performance  of  a  contract 
fore,  our  common  law  tribunals  are  in  specie.  This  principle  is  illustrated  in 
powerless  for  such  a  purpose,  as  the  Nutbrown  v.  Thornton,  10  Ves.  163, 
similar  English  courts,  the  propriety  of  where  a  tenant  brought  a  bill  against 
exerting  the  equitable  jurisdiction  now  his  lessor,  who,  under  pretence  of  the  ten- 
invoked  must  depend  with  us  on  the  ant's  covenant,  had  repossessed  himself 
same  reasons  that  are  deemed  sufficient  of  the  land,  and  seized  upon  the  stock 
to  call  it  into  action  there.  Here,  as  of  cattle,  which  by  the  lease  the  tenant 
there,  the  enquiry  must  be,  whether  was  to  enjoy  for  seven  years.  The  ob- 
the  law  affords  adequate  redress  by  a  jection  was  that  the  tenant's  remedy,  if 
compensation  in  damages,  where  the  he  was  entitled  to  one  at  all,  was  at 
complaint  is  of  the  detention  of  per-  law,  in  damages.  But  how,  asked 
sonal  chattels.  If  not,  the  aid  of  a  court  Lord  Et.don,  are  damages  to  be  esti- 
of  chancery  will  always  be  extended  to  mated  in  such  a  case  ?  The  direction 
remedy  the  injury  bv  decreeing  a  re-  to  a  jury  must  be  to  give,  not  the  value 
turn  of  the  thing  Itseff.  of  the  chattels,  but  their  value  to  the 
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tenant.    A  similar  question   may  well  into  vigorous  activity  the  authoritjin- 

be  propounded  in  our  case.     By  what  voked.  Nutbrown  v.  Thornton,  lo  Ves. 

standard  would  you  measure  the  injury  163. 

the  plaintiff  may  sustain  infuturo  from  **As  to  the  second  question,  it  is  per- 
being  deprived,  for  even  a  brief  period,  haps  enough  to  say,  that  when  once  a 
of  the  use  of  papers  essential  to  the  court  of  equity  takes  cognizance  of  a 
prosecution  of  his  business  ?  Their  in-  litigation,  it  will  dispose  of  everj  sub- 
trinsic  value  might,  perhaps,  be  ascer-  ject  embraced  within  the  circle  of  con- 
tained by  an  estimate  of  the  labor  test,  whether  the  question  be  of  remedy 
necessary  to  their  reproduction,  admit-  or  distinct  yet  connected  topics  of  (lis- 
ting the  means  to  be  at  hand  and  pute.  If  the  jurisdiction  once  attaches 
w^ithin  the  power  of  the  plaintiff.  But  from  the  nature  of  one  of  the  subjects 
how  could  a  tribunal  estimate  the  prob-  of  contest,  it  may  embrace  all  of  them, 
able  loss  which,  in  the  meantime,  might  for  equity  abhors  a  multiplicity  of  suits, 
be  sustained.'  The  present  pecuniary  Thus  in  the  case  last  cited,  the  cban- 
injury  might  be  little  or  nothing,  and  cellor  ruled  that  where  a  person  is 
so  possibly  of  the  future;  or  it  might  be  found  wrongfully  in  possession  of  a 
very  great,  depending  upon  the  unas-  farm,  over  which  the  court  had  un- 
certainable  events  of  coming  time,  as  doubted  power,  and  also  in  possession 
these  may  be  influenced  by  the  miscon-  of  the  stock  upon  it,  at  the  same  time 
duct  of  the  defendant.  These  consid-  and  under  the  effect  of  the  same  wrong, 
erations  show,  I  think,  the  case  is  not  the  court  will  undoubtedly  make  him 
one  for  damages.  Besides,  as  many  of  account  for  and  deliver  back  the  whole, 
the  maps,  plans,  surveys,  and  calcula-  In  the  case  at  bar  the  surveying  instru- 
tions  are  said  to  be  copies  of  private  ments  and  office  furniture  stand  in  the 
papers,  we  are  by  no  means  satisfied  same  category  with  the  maps,  drafts, 
that  they  could  be  replaced  at  all.  etc.,  were  delivered  to  the  defendant  at 
Certainly  not  without  permission  of  the  same  time,  and  are  withheld  bj  an 
the  owners;  a  risk  to  which  the  plain-  exertion  of  the  same  wrong.  In  short, 
tiff  ought  not  unnecessarily  to  be  they  enter  into  and  make  part  of  the 
exposed.  If  to  these  reflections  we  add  same  transaction,  and  may,  therefore, 
the  fact  that  some  of  these  documents  be  the  objects  of  the  same  measure  of 
are  the  original  work  of  the  plaintiff,  of  redress." 

value  as  being  predicated  upon  data  ChofM  In  Action. — ^HotM  Ihidtr  ML 

possibly  no  longer  accessible,  a  wrong  — ^The  billinGough  v.Crane.3Md.Ch. 

is  perpetrated  which  a  chancellor  ought  1 19, 136,  prayed  to  have  delivered  up  cer- 

not    to    hesitate   in    relieving.      It    is  tain  choses  in  action — notes  under  seaL 

enough  for  this  purpose  that  a  perfect  Says  the  Chancellor,  "The  action  of 

relief  at  law    is  not   apparent.     The  trover    would  enable  him  to  recorer 

thing  to  be  guarded  against  is,  not  the  damages  for  the  demand  and  refusal. 

invasion  of  the  defendant's  rights,  for  giving  him  a  personal  demand,  which  it 

he  stands  here  absolutely  without  any,  must  be  obvious  may  be  a  much  infer- 

except  the  common  interest  every  citi-  ior  security,  to  a  decree  which  shall  di- 

zen  has  in  preserving  the  proper  line  of  rect  a  specific  delivery  of  the  bonds  and 

distinction  that  divides  the  jurisdiction  notes  to  the  complainant.    If  replevin 

and  limits  the    powers  of  the  several  is  brought,  the  complainant  must  give 

courts.     What  is  to  be  avoided  is  an  bond   with  surety  for  a  large  sum  of 

unnecessary   trespass  upon  the   prov-  money,  which  in  many  cases  mav  be  ex- 

ince  of  the  common  law  tribunals,  and  tremely  inconvenient,  and  in  some  im* 

this  is  to  be  tested  by  the  simple  query  possible;  besides  that  it  would  berequir- 

whether  they  offer  a  full  remedy  for  the  ing  of  an  administrator  to  assume  aper- 

wrong  complained  of?  sonal  responsibility  which  should  not  be 

"But  there  is  another  ground  upon  lightly  demanded  of  him.     Besides,  if 

which  this  proceeding  may  be  sustained,  replevin  were  brought,  and  the  notes 

According  to  the  proof  in  this  case,  the  under  it  delivered  to  the  complainant 

papers  and   documents    claimed  were  the  defendant,  upon  giving  a  reUrt^ 

lefl  with  the  defendant  under  the  ex-  habendo  bond,  would  have  them  restored 

press  understanding  that  they  were  to  to  him,  and  his  claim  to  the  specific 

be  redelivered  whenever  the  plaintiff  thing  converted  probably  into  a  per- 

should  see  fit  to  resume  the  business  of  sonal  demand  upon  the  bond  in  the 

his  then  profession  in  this  city.    It  is  event  of  his  succc^ing  in  the  actkm. 

then  the  case  of  a  direct  confidence  vio-  "Under  all  the  circumstances  of  the 

lated — ^a  spell  sufficiently  potent  to  call  case,  therefore,  I  shall  decree  the  specific 
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delivery  of  these  notes.  It  appears  to  me  tiffs,  by  agreement,  subscribed  for  in 
at  least  doubtful  whether  the  plaintiff  defendant's  name,  and  for  which  plain- 
has  that  plain,  adequate  and  complete  tiffs  were  to  pay  in  case  of  defendant's 
remedy  at  law  which  will  preclude  the  inability,  and  did  pay.  Cowles  v. 
interposition  in  his  favor  of  this  court.' '  Whitman,    lo    Conn.     121;    Paine    v. 

Equitable   Jurisdiction    Founded    on  Hutchinson,  L.  R.,  3  Ch.  388;  Austin  v, 

Fldnciary  Relations. — Courts  of  equity  Gillaspie,  i  Jones  Eq.  (N.  Car.)  261; 

have  decreed  the  delivery  up  of  specific  Gardner  v.  PuUen,  2   Vern.  394;    Kel- 

papers,  on  the  ground  of  trust,  in  the  log^  v.  Stock  well,  7^   111.  68;  Cravens 

following  cases:     A    client's     papers,  v.  Cravens,  Morris  (Iowa)  285;  Odessa 

where  his  solicitor  had  obtained  a  loan  Co.  v.  Mendel,  L.  R.,  8  Ch.  Div.  23  c; 

of  money  thereon  from  the  clerk  of  the  Brick  v.  Brick,  2  McArth.  (U.  S.)  256; 

court.    Grey  v.  Cockeril,  2  Atk.  114.  8  Otto  (U.  S.)  514;  stocks  bought  with 

A  wife's  original  letters,  journals  and  notice  of  a  trust,  and  still  remaining  in 

papers,    which    the  husband  had,   by  the  vendee's  hands.    Abbott  v.  Reeves, 

their  deed  of  separation,  covenanted  to  49  Pa.  St.  494. 

deliver,  together  with   copies  thereof.  Bill  of  Exchange.     Prather  v.  Weis- 

made  by  him  afterwards.     Hamilton  v.  singer,  xo  Bush   (Ky.)  117;  Webb    v. 

Hector,  L.  R.,  13  Eq.  ^11.  Graniteville  Mfg.  Co.,  11    S.  Car.  (N. 

Books  and  letters  0/  a  corporation  in  S.)  396. 

the  hands  of  its  late  president,  after  its  Notes  overdue,  which  had  been  paid 

successor  had  been  elected.      Hardcas-  by  an  agreement  between  the  maker 

tie  V,  Maryland  etc.  R.  Co.,  32  Md.  and   the  holder.      Smith  v.  Smith,  3 

32.  Stew.  Eq.  (N.  J.)  564;  Tuttle  v,  Moore,  16 

Account  books  in  which  an  executor  Minn.   123;  Greenbaum  v,  Elliott,  60 

had  mingled  his  trust  transactions  with  Mo.  25;  Atwood   v,  Fisk,   loi    Mass. 

those  of  his  partners.    A  partnership  363;  Breath  wit  v.  Rogers,  32  Ark.  758. 

book  which,  on  the  dissolution  of  the  A  note  which  the  testator  had  promised 

firm,  it  was  agreed  should  be  delivered  to  give  to  his  father,  but  was  dissuaded 

up  to  the  plaintiff.    Lingen  v.  Simp-  therefrom  by  his  wife,  who  afterwards 

son,  I  Sim.  &  Stu.  600.  claimed  it  as  executrix.     Richardson  v. 

Plans  and  maps  which  a  discharged  Adams,ioYerg.(Tenn.)27t.  Anewnote 

surveyor    withheld.      Breresford      v,  where  the  maker  destroyed  the  original 

Driver,   14  Beav.  387;    16  Beav.  134;  of  which  he  had  obtamed  possession 

McGowin    v.   Remington,  12    Pa.   St.  under  promise  to  return  it  or  execute  a 

56.  new  one.     McMullen  v.  Van  Zant,  73 

A  patent  in  which  the  parties  have  111.  190;  Mathison  v.  Wilson,  87  111.  51. 

a  mutual   interest  in  consideration  of  A  note  or  bond  delivered  on  a  condition 

contributing     towards     obtaining     it.  which  failed.    Simes  v.  Everson,  46  Pa. 

Marsh    v.     Millingan,    3  Jur.,  N.    S.  St.  304;  Shaw  v,  Burney,  i   I  red.  Eq. 

979.  The  assignment  of  a  patent    Cor-  (N.  Car.)  148.    A  draft   which  defend- 

bin  v.  Tracy,  34.  Conn.  325.  ant  had  agreed  to  accept  in  payment  of 

A    policy  of  insurance.    Carpenter  articles     purchased    by    the    plaintiff. 

V.  Mutual  Insurance  Co.,  4  Sandf.  Ch.  Saulsbury  v.  Blandeys,  60  Ga.  646;  53 

(N.  Y.)  408;  Woody  v.  Old  Dominion  Ga.  665. 

Insurance  Co.,  31  Gratt.  (Va.)  362.  A  contract  for  the  purchase  of  lands 

Bank  notes  which  had   been  found  where,  by  reason  of  the  fact  that  de- 

and  delivered   for  safe  keeping    to    a  fendant  could  not  make  a  good  title, 

third  person,  who    refused  to  return  the  contract  had   been   repudiated   by 

them.      Bridges  v.   Hawkesworth,   15  the  complainant.     Wythes  v,  Lee,  3 

Jur.   1079;  Tancil  v.  Seaton,  28  Gratt.  Drew.  396. 

(Va.)  601;  McLaughlin    v,    Waite,  9  Deeds  of  a  remainderman,  on  which 

Cow.  (N.   Y.)  670;  McAvoy  v.  Me-  the  solicitor  of  the  life  tenant  claimed  a 

dina,  11  Allen  (Mass.)  548;  New  York  lien    for  costs  after  such  life  tenant's 

R.  V.  Haws,  56  N.  Y.  17c;  Tatum  v.  death.    Turner  v.  Letts,  20  Beav.  185. 

Sharpless,  6  Phila.  (Pa.)  10;  Durfee  v,  A  deed  in  the  hands  of  one  who  had 

Jones,    II    R.   I.    586;  Cartwright    v.  executed  it  for  the  benefit  of  a  woman 

Green,  8  Ves.  405.  with    whom    he    had    been    living   in 

Securities  where  the  defendant  ad-  adultery,  and  also  for  her  children,  and 
mits  having  made  the  investment  for  delivered  it  to  an  attorney  and  after- 
plaintiffs  benefit.  Stanton  v,  Peraval,  wards  repossessed  himself  of  it.  Knye 
5  H.  L.  C.  257.  V,  Moore,  i  Sim.  &  Stu.  61.    See  also 

Stock  of  a  corporation  which  plain-  Tyson  v,  Harrington,  6  Ired.  Eq.  (N. 
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I.  Re-execution. — Equity  has  special  jurisdiction  to  decree  the 
re-execution  of  such  instruments  as  deeds  which  have  become 
accidentally  lost  or  destroyed,  on  the  ground  that  otherwise  the 
plaintiff's  title  would  be  defective  or  embarrassed.* 

Car.)  329;  Doyle  v.  Murphy,  2a  III.  Pacific  R.  Co.,  i  Woolw.  (U.S.C.C.) 
S02;  Travis  V.Tyler,  7  Gray  (Mass.)  146;  26.  Equity  will  not  compel  a  leswe 
Dukes  V,  Spangler,  35  Ohio  St.  119;  whose  term  for  years  has  been  sold 
Hamilton  v,  Hamilton,  9  CI.  &  Fin.  under  an  execution  to  deliver  up  to  the 
327.  A  deed  which  the  defendant  purchaser  the  counterparts  of  his  leue 
promised  to  execute,  but  failed  to  do  so  and  sublease  which  are  recorded.  Mc- 
according  to  contract.  Farrar  v,  Neil  v,  Ames,  120  Mass.  481. 
Bridges,  5  Humph.  (Tenn.)  411;  Jones  See  also  Specific  Performakce. 
v.  Petaluma,  36  Cal.  230.  See  also  Bury  v,  Roundtree  v,  McLain,  Hempst.  (Ark.) 
Innes,  35  Mich.  189;  Goodman  v.  Ran-  245;  Madison  v.  Chinn,  3  J.  J.  Man>h. 
dall,  44  Conn.  321;  Conlin  v.  Ryan,  47  (Ky.)  230;  Pierce  v.  Plumb,  74  111.  326. 
Cal.  71;  Wilson  v.  Getty,  57  Pa.  St.  A  chancellor  will  not  alyays  order 
266;  Davis  V.  Henn',  4  W.  Va.  571;  an  instrument  to  be  delivered  up  to  be 
Arnold  v.  Cord,  16  Ind.  177.  A  writ-  cancelled  when  he  would  refuse  specific 
ten  transfer  of  an  interest  in  the  pos-  performance  of  the  contract— he  will 
session  of  land.  Johnson  v,  Rickett,  5  leave  the  parties  to  their  legal  reme* 
Cal.  218.  A  duplicate  agreement  for  dies.  Stewart^s  Appeal,  78  Pa.  St  88. 
the  sale  of  lands  remaining  in  the  ven-  To  decree  an  instrument  to  be  de- 
dor's  hands.  Hull  v.  Noble,  40  Me.  livered  up  to  be  cancelled  is  a  matter  in 
459.  the  sound  discretion  of  the  court,  and 

A  bond  deposited  in  escrow.    Carter  the  power  should  not  be  exercised  ex- 

V.  Turner,  5  Sneed  (Tenn.)   178;  Hoig  cept  in  a  very  clear  case.     Stewart's 

V,  Adrian  College,  83  111.  267.  Appeal,  78  Pa.  St  88. 

A  mortgage    which,  after  delivery.  Whenever  a  deed  or  other instniment 

had  been  entrusted  to  the  mortgagor  to  exists,  which  may   be  vexatiouslj  or 

have    recorded,   which    he    refuses  to  injuriously  used  against  a  party,  after 

record  or  deliver.    Pierce  v,  Lamson,  5  evidence  to  impeach  or  invalidate  it  is 

Allen  (Mass.)  60.  lost,  or  which  may  throw  a  cloud  or 

Conrta  of  equity  have  nAuMd  to  In-  suspicion  over  his  title  or  interest,  and 

t«rf«ro  In  tlia  fffllowlng  oaMa:  he  cannot  immediately  protect  or  roain- 

Where  editor  refused  to  deliver  up  tain  his  right  by  any  course  of  proceed- 

manuscript,  for  which  he  had  received  ings  at  law,  a  court  of  equity  will  afford 

his  compensation  as  agreed,  unless  his  relief  by  directing  the  instrunient  to  be 

employer    consented    to    abandon   his  delivered  up  and  cancelled,  or  bj  mak- 

intention  of  stating  on  the  title  page  ing  any  other  decree  which  justice  or 

that  the  work  was  "edited"  by  a  person  the  rights  of  the  parties  may  requiit. 

who  had  taken  no  part  in  the  work,  Martin  v.  Graves,  %  Allen  (Mass.)  601: 

^'assisted  by"  the  true  editor,   it  was  Stewart's  Appeal,  78  Pa.  St  88, 96. 

held  that  the  editor  could  not  be  com-  When  the  title  deeds  are  suspected 

pelled  to  carry  out  his  agreement  under  to  be  suppressed  or  withholden  by  the 

circumstances  which  involved  a  fraud  defendants  or  those  under  whom  ther 

upon  the  public.    Post  v.  Marsh,  43  L.  claim,  chancery  will    decree  that  the 

T.  Rep.,  N.  S.  628.  plaintiff  shall  hold  the  land  until  the 

There  is  no  equity  in  a  bill  to  com-  deeds    shall    be    produced.    King  r. 

pel  the  return  of  stocks  by  purchasers  Arundel,  Hob.  R.  109  (1607-11). 

at  an  execution  sale  by  one  who  claimed  The  rule  to  be  drawn  from  all  the 

under  defendant  in  execution's  covenant  authorities  is:    if  you   show  that  the 

to  transfer  the  stock  to  him.    Fergu-  plaintiff  cannot  have  adequate  relief  bj 

son  V.  Paschall,  1 1  Mo.  267.  On  grounds  damages  the  court  will  order  the  chat* 

of  public  policy,  to  decree  specific  per-  tel  delivered  up. 

formance  of  a  contract  to  sell  and  de-  1.  Pom.  £q.  Juris.,  (  1376  and  nota; 

liver  up  fifteen  shares  of  bank  stock,  i    Story   £q.   furis.   (13th  ed.),  k  ^^ 

where  such  shares  are  sought  to  con-  Adams  Eq.  108-9,  '^^^  ^  \  Huspeth  r- 

trol  the  bank.    FolPs  Appeal,  91  Pa.  Thomason,    46    Ala.    470;    Griffin  r- 

St.  434.    Nor  will  equity  decree  specific  Fries,  23  Fla.  173;  Bennett  v.  Ingolsbj. 

performance    of  contract    to    deliver  Finch  262;  Tuttle  v.  Rainey,98  K.Car. 

United  States  bonds.    Ross  v.  Union  5x3. 
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2.  Becovery  on  Loft  Paper. — Where  damages  will  afford  adequate 
relief  for  the  wrongful  detention  of  a  paper,  or  where  the  instru- 
ment is  actually  lost  and  cannot  be  restored,  action  may  never- 
theless  be  brought  to  recover  its  value.  Equity  formerly  had 
original  and  exclusive  jurisdiction  to  entertain  such  actions;^ 
but  a  jurisdiction  concurrent  with  that  of  equity  is  now  pos- 
sessed by  the  common  law  courts.* 

{a)  Original  Jurisdiction  in  Equity. — Courts  of  equity 
have  original  jurisdiction  of  actions  brought  to  recover  amounts 
due  on  lost  bonds  and  other  instruments  sealed  or  unsealed.  The 
grounds  of  this  jurisdiction  are  two :  First,  by  the  inflexible  rules 
of  common  law  pleading  and  procedure,  profert  of  the  sealed  in- 
strument was  necessary  in  an  action  at  law  thereon,  otherwise  the 
declaration   would   be  fatally  defective ;  and   as  no  profert  was 

**The  proof  of  the  execution  of  the  equity  wiU,  indeed,  establish  the  pos- 
deed  and  of  its  accidental  destruction  session  of  a  party  who  claims  title 
is  full  and  satisfactory,  and  the  juris-  under  a  deed  which^has  been  lost  or  de- 
diction  of  a  court  of  equity  to  decree  a  stroyed,  or  grant  such  other  relief  as 
re -execution  of  the  deed  is  unquestiona-  the  particular  circumstances  of  the  case 
ble.  The  jurisdiction  is  maintained  in  may  require;  but  this  ought  not  to  be 
such  cases  where  the  destruction  would  done  at  the  expense  of  him  who  exe- 
create  a  defect  in  the  deraignment  of  cuted  the  lost  instrument,  for  he  is 
the  plaintiff's  title,  and  thus  embarrass  under  no  obligation  to  preserve  the 
the  assertion  of  his  rights  lo  the  property,  evidences  of  the  grantee's  title,  or  to 
*If  a  conveyance  to  a  purchaser,*  ob-  furnish  a  new  deed  if  the  deed  originally 
serves  Sugden,  'have  accidentally  been  delivered  to  him  should  be  lost, 
burned,  the  seller  will  be  compelled,  Smith,  J.,  in  Hoddy  v.  Hoard,  2  Ind. 
upon  a  resale,  to  join  in  a  conveyance  474.  See  Clarke  v,  Featherston,  32 
to  the  new  purchaser,  or,  of  course,  if  Ind.  142. 

the  estate  is  not  resold,  to  a^n  convey        Equity  will,  under  ordinary  circum- 

to    the    first    purchaser.'     Sugden    on  stances,  decree  the  making  of  a  new 

Vendors,  ch.  9,  §§  4,  27;   Adams   Eq.  mortgage  deed  upon  proof  of  the  loss  of 

167:"  Field,  J.,  in  Cummings  v.  Coe,  the  original  without  having  been   re- 

10  Cal.  529,  531.  corded.     This  may  be   the  only  ade- 

A  court  of  equity  has  the  power  to  quate  remedy  and  without  it  the  mort- 
re-establish  a  lost  deed;  and,  when  it  gagee  may  be  exposed  to  the  total  loss 
exercises  jurisdiction  for  this  purpose,  of  his  security.  Lawrence  v.  Law- 
it  will,  when  all  the  parties  in  interest  rence,  42  N.  H.  109;  i  Jones  on  Mort- 
are  before  it,  and  the  only  matter  of  gage,  (  100.  See  also  Stokoe  v,  Rob- 
controversy  between  them  is  the  amount  son,  19  Ves.  385;  Shelmardine  v.  Har- 
and  description  of  land  conveyed  by  rop,  6  Mad.  Ch.  40. 
said  lost  deed,  the  issue  being  found  Equity  has  no  jurisdiction  to  supply 
against  the  grantors  in  said  deed,  if  the  or  establish  the  records  of  a  court  of 
prayer  of  the  bill  justifies  it,  retain  law,  which  have  been  accidentally  lost 
jurisdiction  of  said  cause  and  make  or  destroyed.  Keen  i;.  Jordan,  13  Fla. 
final  adjudication  between  the  parties  by  ^27,  333-35;  nor  the  records  of  a 
enjoining  the  grantors  from  further  justice's  court.  Clingman  v.  Hopkie, 
prosecuting  a  suit  in  ejectment  against  78  111.  152. 

a    party    in     possession    of   the    land        But  a  court  of  equity  may,  by  a  suit 

conveyed    claiming     title     from     the  between  the  persons  interested,  confirm 

grantee  in  said  deed.    Griffin  v.  Fries,  the  title  of  a  partv,  vest  it  in  him  by 

23  Fla.  173.  decree,  and  grant  him  all  needed  relief 

"We  know  of  no  principle  in  equity  when  the  records  of  a  court  ordering  a 
jurisprudence  by  which  a  grantor  can  judicial  sale  upon  which  that  title  de- 
be  required  to  execute  a  second  deed  pends    have    been    lost     Garrett    v» 
where    one    previously    executed    has  Lynch,  ^5  Ala,  204. 
been    lost  or    destroyed  while  in  the        1.   (  II,  ^,  i. 
possession  of  the  grantee.    Courts  of        S.   \  II,  ^,  2. 
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possible  when  the  instrument  was  lost,  the  action  could  not  be 
maintained  at  law,  but  must  be  brought  in  equity,  where  profert 
was  never  necessary.  Second^  courts  of  equity  could  require,  as 
a  prerequisite  of  relief,  a  suitable  bond  of  indemnity  and  an  affi- 
davit of  loss,  and  could   so   mould   their  decrees  and  place  the 

plaintiff  on  terms  as  to  save  the  defendant  from  future  liability 
and  harm,  powers  which  were  not  possessed  by  common  law 
courts.* 

1.   V^hen  an  obligee,  by  reason  of  dence  of  that  if  he  is  wicked  enoush  to 

loss  or  other  accident,  could  not  pro-  destroy  the  instrument    After   judg- 

duce  the  bond,  he  was  prohibited  by  an  ment  and  execution  it  might  be  brought 

express  rule  of  the  law  from  maintain-  forward  again  if  It  was  only  concealed; 

ing  an  action  upon  it;  but  the  court  of  and  then  the  party  who  had  received 

chancery,   upon    proof  of   such  facts,  the  money  might  be  out  of  the  jurisdic- 

would  grant  him  full  relief  by  enforcing  tion.     It  is  impossible,  therefore,  to  say 

the  obligation,     i  Pomeroy  Eq.  Juris.,  that  the  jurisdiction  of  this  court,  pro- 

§  51.  tectine    the   subject    so    much  faither 

Lord  Chancellor  Eldon,  in  East  than  he  can    be  protected  at  law,  is 

India  ,Co.  v.  Boddam,  9  Ves.  464  (1804),  destroyed." 

says:  "The  jurisdiction  of  this  court  Lord  Thurlow  had  a  case  (Atkin- 
upon  lost  bonds  is  very  ancient —  son  v.  Leonard,  3  Bro.  C.  C.  *2iS 
founded  upon  a  notion,  acknowledged  (1790) — a  writ  of  ne  exeat  regno  by 
until  a  very  late  period,  that  there  was  one  inhabitant  of  Antigua  against 
no  remedy  at  law  upon  a  lost  bond,  as  another  casually  in  this  country,  upon 
you  could  not  make  profert.*'  a  bond  stated  in  the  bill  to  be  lost)  be- 
After  Lord  Hardwicke's  time,  the  fore  him  in  which  it  was  contended  that 
courts  of  law  dispensed  with  profert.  i  therefore  it  was  necessary  to  come  into 
Ves.  Sr.  345  (1749),  note  2;  6  Ves.  Jr.  equity  in  such  a  case;  but  Lord  Thur- 
812,  813.  low  said  that  it  was  new  to  him  that 
Says  Lord  Chancellor  Eldon  in  there  was  such  a  mode  of  declaring  at 
Kemp  V.  Pryor,  7  Ves.  2^7,  note  (a) :  law  without  profert  (and  certainly  many 
"Upon  what  principle  can  it  be  said  the  able  lawyers  have  doubted  the  pro- 
ancient  jurisdiction  of  this  court  is  priety  of  it) ;  but  he  held  that  it  would 
destroyeo,  because  courts  of  law  now,  not  take  away  the  jurisdiction  that  had 
very  properly,  perhaps,  exercise  that  so  long  prevailed  in  equity.  Toulmin 
jurfsdiction  which  they  did  not  exercise  v.  Price,  5  Ves.  238  (1800);  \  Story  Eq. 
fort^r  years  ago?  I  cannot  hold  that  Juris.,  §^  Si-85;  Irwin  v.  Planters* 
the  jurisdiction  is  gone  merely  because  "oank,  1  Humph.  (Tenn.)  145;  Shields 
the  courts  of  law  have  exercised  an  v.  Com.,  4  Rand.  (Va.)  541. 
equitable  jurisdiction."  And  again  in  One  strong  argument  for  the  exclu- 
Bromley  v,  Holland,  7  Ves.  19,  "courts  sive  jurisdiction  of  equity  in  respect  of 
of  law  by  taking  upon  themselves  new  lost  securities,  in  all  cases  where  corn- 
forms  of  pleading  which  they  had  plete  justice  to  all  parties  cannot  be 
never  done  before  as  dispensing  with  done  without  securing  indemnity  to  the 
profert,  or  permitting  the  averment  of  a  payer,  should  the  security  subsequently 
consideration  not  in  the  body  of  the  be  brought  forward  by  a  bona  fide 
deed,  could  not  destroj'  the  ancient  holder  for  a  valuable  consideration,  is 
jurisdiction  of  equity  in  matters  of  this  the  great  difficulty  of  securing  indem- 
nature.  Unless  it  can  be  contended  that  nity  at  law.  East  India  Co.  v,  Boddam, 
jurisdiction  is  gone  in  the  case  of  9  Yes.  460;  Irwin  v.  Planters*  Bank,  i 
frofert^  why  should  it  in  this  case  (to  Humph.  (Tenn.)  145;  Smith  v.  Walker, 
recover  consideration  paid  for  an  an-  i  Smed.  &  M.  (Miss.)  Eq.  432;  Pierson 
nuity)?  Clearly  it  is  not  gone  in  that,  v.  Hutchinson,  2  Swanst.  213;  for  a 
for  the  protection  this  court  gives  in  court  of  law  cannot  give  a  conditional 
that  case  is  most  essential  to  the  inter-  judgment.  Mossop  v.  Eadon,  16  Ves. 
ests  of  justice.  Here  the  party  pledges  433;  but  where  the  lost  instrument  is 
his  conscience  by  his  oath  that  the  m-  not  a  negotiable  one,  as,  for  instance, 
strument  is  lost.  The  plaintiff  at  law  where  it  is  a  promissory  note  not  paya- 
may  himself  put  it  into  the  fire,  and  ble  to  order,  but  only  to  the  demand  of 
may  be  wicked  enough  to  procure  evi-  the  creditor,  there,  if  the  legal  remedv 

1070 


JariidMim.                            LOST  PAPERS.  BMorttry  on  LotI  Paper. 

can  do  justice  to  all  parties,  and  no  in-  prayed  that  the  defendant  might  be  de- 
demnity  is  necessary,  equity,  it  seems,  creed  to  pay  the  plaintiff  the  money,  as 
will  not  interfere.  Mossop  v.  Eadon,  last  endorsee,  according  to  the  accept- 
16  Ves.  434.  ance,  the  plaintiff  first  giving  security 
In  Walmsley  v.  Child,  i  Ves.  Sr.  to  save  the  defendant  harmless  against 
544,  Lord  Hardwicks  is  reported  all  former  assignments;  which  was  so 
to  have  said:  *'But  there  are  cases  in  decreed,  but  without  damages  and 
which  you  may  come  into  equity  on  a  costs.  In  a  book  called  Finch's  Re- 
loss,  though  remedy  may  be  at  law,  ports,  301,  the  decree  is  somewhat 
and  one  is  clear  upon  a  bill  for  dis-  larger,  and  the  acceptance  of  the  de* 
covery.  But  if  you  come  into  equity  fendant  was  after  the  third  endorse- 
not  only  for  discovery,  but  to  have  re-  ment,  and  it  is  in  that  book,  though 
lief  on  the  foundation  of  loss,  that  not  so  in  the  manuscript  report.  And 
changes  the  jurisdiction.  And  there  indeed  I  do  take  it  to  be  as  in  the  book; 
are  but  three  cases  in  which  you  are  en-  and  then  there  is  no  doubt  of  the  plain- 
titled  to  that;  in  every  one  of  which  tiff's  right;  but  if  that  be  material,  it  shall 
jrou  are  obliged  to  annex  an  affidavit  to  be  enquired  into.  In  that  case,  if  the 
the  bill  to  prove  the  loss.  If  the  deed  plaintiff  could  at  law  prove  the  contents 
or  instrument  upon  which  the  demand  of  his  bill,  and  the  endorsement,  and 
arises  is  lost,  and  you  only  come  for  the  loss  of  it,  he  might  have  brought  his 
discovery,  you  are  entitled  thereto  action  at  law  upon  that  bill  without 
without  affidavit;  but  if  relief  is  prayed  coming  into  this  court.  But  he  was 
beyond  that  discovery,  to  have  payment  apprehensive  the  course  of  trade  might 
of  the  debt,  affidavit  of  the  loss  must  be  stand  in  his  way  at  law,  and  therefore 
annexed;  for  that  changes  the  jurisdic-  came  into  this  court  upon  terms,  sub- 
tjon.  If  the  deed  lost  concerned  the  mitting  it  to  the  judgment  of  the  court 
title  to  lands,  and  possession  prayed  to  whether  they  were  not  reasonable." 
be  established,  such  affidavit  must  be  Story  in  commenting  (x  Story  £q.  Jur. 
annexed.  Another  case  is  of  personal  13th  ed.)  on  the  above  opinion  of  Lord 
demand  where  [there  is]  loss  of  a  bond,  Hardwicks,  says:  "The  passage  is 
and  a  bill  in  equity  on  that  loss,  to  be  singularly  obscure  and  difficult  of  inter- 
paid  the  demand;  there  a  bill  for  dis-  pretation;  and  I  have  not  been  able  to 
covery  will  not  be  sufficient,  but  it  entirely  satisfy  my  mind  what  Lord 
must  be  to  be  paid  the  money  thereon;  HARDWicKE'sreafdoctrine  wasorwhat 
but  an  affidavit  must  be  annexed.  The  were  the  three  cases  to  which  he  allu- 
reason  of  the  difference  between  a  bond  ded.  Two  of  them  are  easily  made 
and  a  note  is,  that  in  an  action  at  law,  out;  but  the  perplexity  is  in  ascertain- 
a  profert  f»  c»r/a  of  the  bond  must  it-  ing  the  third  as  contradistinguished 
self  be  made;  otherwise  oyer  cannot  be  from  the  other  two."  But  Rbdfibld, 
demanded  by  the  defendant;  and  if  J.,  in,  Hookins  v.  Adams,  20  Vt.  407, 
oyer  is  not  given  the  plaintiff  cannot  412  (1S48),  says:  '*The  three  cases  of 
proceed.  But  that  is  not  necessary  in  Lord  Hardwicks  are  very  apparent  to 
the  case  of  notes;  no  <?y«r  is  demanded  us.  (i)  *If  the  deed,  or  instrument, 
upon  them,  the  proving  the  contents  concede  the  title  of  land,  and  possession 
being  sufficient;  and  nothing  standing  prayed  to  be  established.'  (2)  'Another 
in  the  plaintiff's  way.  Another  case  in  case  is  of  a  personal  demand  whero 
which  you  may  come  into  this  court  on  loss  of  a  bond,  a  bill  in  equity  on  that 
a  loss  is,  to  pray  satisfaction  and  pay-  loss  to  be  paid  the  demand.'  (3)  *An- 
ment  of  it  upon  terms  of  giving  secu-  other  case,  in  which  you  may  come  in- 
rity.  In  an  action  at  law  the  plaintiff  to  this  court  on  a  loss,  is,  to  pray  satis- 
might  offer,  but  the  defendant  could  not  faction  and  payment  of  it  upon  terms 
be  compelled  to  take;  but  in  equity  of  giving  security.*"  Hopkins  v.  Ad- 
thatwouldbea  consideration  whether  ams,  20  Vt.  407,  412  (1848).  And  the 
they  were  reasonable.  That  was  same  authority  further  states:  "There 
the  case  of  Tersey  v,  Gorey,  will  be  two  classes  of  cases,  perhaps 
as  Lord  Nottingham  has  taken  the  three,  where  a  court  of  equity  will  be 
name  in  an  authentic  record  I  have  of  it,  called  upon  to  interfere  in  the  case  of 
which  was  Easter  28,  C.  2,  where  a  bill  lost  instruments:  (i)  The  holder  or 
of  exchange  was  drawn  on  the  defend-  loser  of  such  instruments  will  apply  for 
ant,  and  endorsed,  in  the  third  place,  to  a  decree  of  payment.  (2)  If  the  loser 
the  plaintiff,  by  whom  the  bill  was  choose  to  proceed  at  law,  the  maker 
either  lost  or  mislaid,  as  appeared  by  may  apply  to  a  court  of  equity  to  de- 
the  affidavit  annexed.      And   the  bill  cree  him  a  suitable    indemnity.      (3) 
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The    lo«er  may  apply  to  a  court  of  to  the  defendant,  which  he  maj  or  nur 

equity  for  a  discovery,  merely,  in  aid  of  not  be  entitled  to,  is  certainly  not  coo* 

a  court  of  law."  slstent  with  our  views  of  sound  chan* 

In  regard  to  the  first  case,  so  far  as  eery  law. 

relates  to  promissory  notes  not  nego-  (3)    If  the  party  seek  a  diKove7 

tiable,  or  not  negotiated,  where  the  loser  merely,  he  is  not  required  to  make  affi- 

may  sue  at  law,  the  principal  ground  davit  of  loss.    And  when  he  seeks  re- 

of  lurisdiction  must  be  the  necessity  of  lief  also,  and  omits  to  make  affidavit  d 

2L  cliscovery  and  the  accident  by  which  the  loss  upon  filing  the  bill,  he  maj,  no 

that  which  the  parties  have  constituted  doubt,  amend  in  this  particular;  and  i 

their  contract  has  become  incapable  of  the  defendant  omit  to  demur,  bat  an- 

performing  its  destined  office.     A  court  swer  admitting  the  Iocs,  the  want  of  in 

of  equity  will  grant  relief  in  all  cases  of  affidavit  is  no  ground  of  dismissing  the 

accident  or  mistake,  where  one  party  bill.    Findlay  v.  Hinde,  i  Pet  (U.  %] 

has  thereby  put  it  out  of  his  power  to  241-4;    Livingston     v,    Livingston,  4 

obtain  what  it  was  intended  he  should  Johns.  (N.  Y.)  Ch.  287,  294;  i  Danielis 

enjoy.     So,  too,  according  to  the  Eng-  Cli.  Pr.  449-50  and  notes, 

lish  equity  practice  before  the  time  of  Equity  will  entertain  a  suit  on  a  lo6t 

Lord  Thurlow,  and  which    has  been  bond,  although  the  bill  was  not  accom- 

adopted  as  the  standing  rule  of  practice  panied  by  an  affidavit  of  the  loss;  sach 

In  this  country,   the  plaintiff  ma^',  in  defect  may  be  cured  by  an  amendment 

every  case  of  a  bill  for  discovery,  pray  Lyttle  v,  Cozad,  21  W.  Va.  183. 

relief  if  he  choose;  and  if,  upon  obtain-  Where  the  object  of  the  suit  in  equitj 

ing  the  discovery,  the  case  seems  to  t>e  has  been  to  obtain  an  admission  that  a 

one  not  specially  requiring  to  be  heard  bond  has  been  destroyed,  in  such  the 

in  a  court  of  law,  for  the  purpose  of  a  equitable  jurisdiction,  as  it  is  the  most 

jury  trial,  or  some  other,  then  the  court  ancient,  so  it  is  still,  in  manjcase& 

of  equity  will,  in  their  discretion,  pro-  much  the  most  convenient  for  doiDg 

ceed  and  determine  the  case.    In  prac-  justice,  especially  where  there  are  ser- 

tice,  in  this  country,  the  case  is  almost  eral  defendants,  all  liable  to  the  same 

uniformly  determined  in  the  court  of  debt  to  the  plaintiff,  but  having  difier- 

equity  when  once  carried  there,  even  ent  equities  as  t>etween  each  other;  and 

for  discovery.  And  for  this  purpose  all  when  this  is  so,  the  court  of  equitj  vill 

that  seems  necessary  to  us  to  found  a  take  the  final  arrangement  and  dedskm 

jurisdiction  for  relief  is  a  bill  for  dis-  upon  itself.   East  India  Co.  v.  Boddaic, 

covery  alleging  a  defect  of  proof   at  9  Ves.  466;  Toulmin   v.  Price,  5  Ves. 

law,  by  reason  of  the  loss  of  the  note,  240,  note  2.    But  when  after  the  req- 

with  a  prayer  for  relief,  and  an  affidavit  uisite  admission,  that  a  lost  bond  ooce 

of  the  loss.    The  offer  of  indemnity  had  existence,  has    been    obtained  h 

seems  to  be  a  matter  in  which  the  de-  equity,  a  question  remains  open  vith 

fendant  is  solely  interested,  and  '  not  to  regard  to  the  real  tenor  of  the  coodi- 

form  any  just  basis  of  an  equity  juris-  tion,  and  it  appears  that  such  questioo 

diction  on  the  part  of  the  plaintiff,  un-  can  ht  best  investigated  at  law,  now 

less  it  is  wholly  to  oust  the  legal  forum,  that  profertis  no  longer  necessaij;  ic 

—which  it  has  not  yet  done,  except  in  such  case  equity  will   retain  the  biH 

the  case  of  paper  negotiated.    The  in-  giving  liberty  to  the  plaintiff  to  brii^ 

demnity  is  a  matter  in  which  it  seems  an  action.    Seagrave  v.  Seagrai'e,  13 

to  us  safe  to  suffer  the  defendant  to  Ves.  444. 

move.  A  court  of  equity  has  jurisdiction  of 

(2)  If  the  bill  is  brought  by  the  de-  a  bill  to   recover    of  the   maker  the 

fendant  to  restrain  the  loser  of  the  note  amount  of  a  lost  note;  but  it  seems  the 

from  proceeding  at  law  until  he  give  court  of  equity  will  require  a  bond  of 

the  maker  indemnity,  then,  indeed,  the  indemnity  from  the  plaintiff  not  oolj 

necessity    for    indemnity    is    the    sole  against  tne  note  itself  but  also  against 

ground  of  ike  jurisdictton.      The  case  the  damages  and  accumulated  expenses 

will,  in  this  view,  turn  exclusively  up-  of  another  suit.  Truly  v.  LancySmcd^ 

on  the  question  of  the  defendant's  being  Sc  M.  (Miss.)  325  (i£|6). 

entitled  to  indemnity.    If  that  point  is  The  original   jurisdiction  of  equitr 

made  out,  the  case  will  be  finished  in  has  not  been  theoretically  affected  bj 

the  court  of  equity;  if  not,  the  bill  will  the  fact  that  courts  of  law,  by  hSTin; 

be  dismissed.     But  that  the  plaintiffs  long  since  dispensed  with  pntfert,  no* 

case  should  be  made  to  vt^tfor  its  ju-  entertain  actions  on  sealed  instniineati. 

risdicUon  upon  offering  an  indemnity  Walmsley   v.  Child,  z  Vet.  Sr.  341; 
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Toulmin  v.  Price,  5  Ves.  235;  Bx  rity  of  a  man  in  the  highest  credit  at 
parte  Greenaway,  6  Ves.  813;  Brom-  that  time,  but  who  became  bankrupt 
ley  t;.  Holland,  7  Ves.  18;  Kemp  v.  Pry  or,  an  hour  afterwards.  Is  that  an  indem- 
7  Ves.  249,  250;  East  India  Co.  v,  nity  ?  Yet,  upon  that  loose  sort  of  evi- 
Boddam,  9  Ves.  466-469;  Atkinson  v,  dence,  that  the  person  proposed  is  of 
Leonard,  3  Bro.  Ch.  224;  England  v.  great  credit,  the  money  is  paid;  and  in 
Tredegar,  L.  R.,  i  Eq.  344;  Patton  v,  the  instance  of  a  bill  of  exchange  the 
Campbell,  70  111.  72;  Howe  v.  Taylor,  party  may  be  called  upon  to  pay  again." 
6  Oreg.  284,  291;  Force  v.  City  of  Lord  Hardwicke  is  reported  to 
Elizkbeth,  27  N.  J.  Eq.  408;  Donaldson  have  said  in  Whitlield  v,  Faussat,  1 
V,  Williams,  50  Mo.  407;  Livingston  v,  Ves.  392,  "The  loss  of  a  deed  is  not  al- 
Livingston,  4  Johns.  (N.  Y.)  Ch.  287,  ways  a  ground  to  come  into  courts  of 
294;  Thornton  v.  Stewart,  7  Leigh  equity  for  relief;  for,  if  there  was  no 
(Va.)  128;  Allen  v.  Smith,  29  Ark.  7^;  more  in  the  case,  although  the  plaintiff 
Hickman  v.  Painter,  11  W.  Va.  380;  is  entitled  to  have  a  discovery  of  that, 
Huspeth  V,  Thomason,  46  Ala.  470;  whether  lost  or  not,  courts  of  law 
Lawrence  v,  Lawrence,  42  N.  H.  109;  [sometimes]  admit  evidence  of  the  loss 
Mitchell  V.  Chancellor,  14  W.  Va.  22;  of  a  deed,  proving  the  existence  of  it, 
New  Orleans  R.  R.  Co.  v.  Miss.  Coll.,  and  the  contents,  just  as  a  court  of 
J.7  Miss.  560;  Truly  v.  Lane,  7  Smed.  equity  does."  See  also  Donaldson  v, 
oc  M.  (Miss.)  325;  Patton  v.  Campbell,  Williams,  50  Mo.  407;  Thomas  v, 
70  111.  74;  Fisher  v,  Sievres,  65  111.  90;  Caldwell.  56  111.  138. 
Hardeman  v.  Battersby,  53  Ga.  36,  30;  To  enable  the  party,  therefore,  to 
Vavet  V.  New  York  Ins.  Co.,  7  Paige  come  into  equity  for  relief  in  case  of  a 
(N.  Y.)  560;  Adams  v.  Edmunds,  55  lost  deed,  he  must  establish,  either  that 
Vt.  352 ;  Shields  v.  Com.  4  Rand,  there  is  no  remedy  at  all  at  law,  or  no 
(Va.)  541.  remedy  which  is  adequate  and  adaptedl 
Equitable  jurisdiction  has  been  as-  to  the  circumstances  of  the  case, 
serted  notwithstanding  the  statutory  i  Story  Eq.  Juris.  (13th  ed.),  §  84;  Dor- 
power  given  to  courts  of  law  under  the  mer  v.  Fortescue,  3  Ark.  132;  Dal  ton 
same  condition  of  facts,  in  suits  upon  v.  Coatsworth,  i  P.  Wms.  731;  Worthy 
lost  instruments,  bonds,  notes,  bills,  t;.  Tate,  44  Ga.  152. 
and  other  contracts  to  recover  the  The  court  in  Massachusetts  has  no 
amount  due.  Atkinson  v,  Leonard,  3  jurisdiction  in  cases  of  lost  deeds,  as  an 
Bro.  Ch.  2x8,  224;  Toulmin  v.  Price,  5  independent  ground  of  chancery  ju- 
Ves.  235,  238,  and  note  2,  p.  240;  Ex  risdiction.  But  the  plaintiff  may  have 
parte  Greenaway,  6  Ves.  812,  and  notes,  discovery  in  such  case  as  incidental  to 
p.  813;  East  India  Co.  v,  Boddam,  9  a  question  of  trust.  Campbell  v.  Shel- 
ves. 46A,  466-9;  Howe  V.  Taylor,  6  don,  13  Pick.  (Mass.)  810. 
Oreg.  284;  Allen  v.  Smith,  29  Ark.  Where  a  deed  is  lost  without  being 
74;  Hickman  v.  Painter,  11  W.  va.  386;  recorded,  the  Florida  statutes  make  its 
Force  v.  City  of  Elizabeth,  27  N.  J.  Eq.  registration  necessary  in  order  to  debar 
408;  Hardeman  v.  Battersby,  53  Ga.  36,  a  subsequent  purchaser  without  actual 
38;  Patton  V,  Campbell,  70  111.  72.  notice,  and  for  valuable  consideration 
Lord  Chancellor  Eldon,  in  East  from  asserting  a  superior  right  to  the 
India  Co.  V.  Boddam,  9  Ves.  467,  says :  original  purchaser;  and,  in  order  to 
"Even  the  statute  law  has  gone  a  great  prevent  the  lien  of  judgment  creditors 
way  to  recognize  the  exclusive  juris-  of  the  vendor  from  attaching  thereto, 
diction.  Stat.  9  &  10  Will.  Ill,  ch.  17,  and  a  court  of  equity  alone  is  adequate 
§  3,  having  been  passed  expressly  to  per-  to  afford  the  relief  that  might  arise 
mit  a  creditor  to  recover  upon  a  lost  from  future  perils  to  the  title  from  want 
bill  of  exchange*  and  the  debtor  to  call  of  registration.  Griffin  v.  Fries,  23 
for  an  indemnity.    That  was  not  neces-  Fla.  173. 

sary    according    to    modem    doctrine.  Where  a  deed   is  lost  or  destroyed 

The  difficulty  is  greater  upon  a  bill  of  equity  will   vest  title  in  the  grantee, 

exchange.    How  can    a  court  of  law  Mason  v.  Black,  87  Mo.  329;  Stapp  v. 

contrive  an  indemnity  ?    In  a  case  be-  Wilkinson,  80  Ala.  47. 

fore  me,  in  the  court  of  common  pleas.  If   an  heir  should  suppress  a  deed, 

the  declaration  was  upon  a  lost  bill  of  will  or  other  instrument  in  order  to 

exchange,  but  for  a  small  sum,  about  prevent  the  devisee  or  grantee  from  ob- 

JB60.    The  plaintiff  in  the  action  proves  taining  the  estate  thereby  vested  in  him, 

that  he  offered   indemnity.    Suppose,  equity  upon  due  proof  by  other  evi- 

he  proves,  that  he   proposed  the  secu-  dence  would  grant  relief  and  secure  the 
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{B)  Concurrent  Jurisdiction  at  Law. — In  the  course  of 
time  great  changes  have  taken  place  in  the  common  law,  afiected 
either  through  the  legislative  work  of  the  common  law  courts  or 
by  statute ;  and  the  result  is  that  many  doctrines  and  rules  which 
were  once  exclusively  recognized  and  enforced  in  equity  have 
become  incorporated  into  and  are  administered  at  law.    In  this 

possession  and  enjoyment  of  the  estate  drawer.    This  brings  us  to  the  question 

in  such   devisee  or  grantee,     i  Story  of  indemnity,  but  whether  an  indemnitr 

£q.  Juris.  (13th  ed.),^  25^.;  Cowper  v.  be  sufficient  or  insufficient,  his  Lord- 

Cowper,  2  P.  Wms.  748;  Saltern  v.  Mell-  ship  thought  that  a  court  of  law  could 

ish,  Ambler  R.  247;  Bowles  t;.  Stewart,  not  judge.     He  added,  there  are  </iV/a, 

I  Sch.  &  Lefr.  225.  to  be  sure,  that  upon  the  offer  of  an  in- 

But  laches  may   bar  relief  in  such  demnity  the  payee  of  a  lost  bill  nay 

cases.    Chatham   v,   Hoare,  L.  R.  Eq.  recover  at  law;  out  those </ic/a  are  con- 

571.  trary  to  the  principles  upon  which  our 

And  where  a  bond  has  been  destroyed  judicial  system  rests;  and  if  a  plaintiff 

or  suppressed  by  the  obligee  himself,  a  can   neither  produce  a  bill  nor  prore 

court  of   equity  will   not  grant  relief,  that  it  is  destroyed,  he  ought  to  resort 

Davis  V,  Davis,  6  Ired.  (N.  Car.)  Eq.  to  a  court  of  equity  for  relief.    Pienon 

418;  Armistead  v.  Bozman,  i  Ired.  (N.  v.  Hutchinson,  2  Camp.  212;  Mayor  r. 

Car.)    Eq.   117;    Blade  v.  Noland,    12  Johnson,  3  Camp.  325;  Dangerfield  r. 

Wend.  (N.  Y.)  173.  Wilby,  4  Espin.  159;  Powell  v.  Roach, 

If  a  deed  concerning  land  is  lost,  and  6  Espin.  77;  Poole  v.  Smith,  Holt's  N. 

the  party  in  possession  prays  discovery  P.  C.  145. 

and  to  be  established  under  it,  equity  An  action  at  law  cannot  be  sustained 

will  relieve,  for  no  remedy  in  such  case  on  a  negotiable  note,  payable  to  bearer, 

lies  at  law.     Walmsley  v.  Child,  i  Ves.  by  a  person  who  was  the  holder,  on  his 

434;  Dormer  v.  Fortescue,  3   Atk.  132;  proving  that  the  note  was  lost;  he  must 

Dalton  v.  Coatsworth,  I  P.  Wms.  731.  further  prove  that  it  was   destroyed. 

And   where  the  plaintiff  is    out  of  But,  if  the  note  were  not  negotiable,  or, 

possession,  there    are   cases  in  which  if  payable  to  order,  had  not  been  ne- 

equity  will  interfere  upon  lost  or  sup-  gotiated,    he    might   recover  at  law. 

pressed  title  deeds,  and  decree  posses-  Kowley  v.  Ball,  3  Cow.  (N.  Y.)  303; 

sion  to  the  plaintiff;  but  in  all  such  Adams  v,  Edmunds,  55  Vt.  352. 

cases  there  must  be  other  equities  call-  There  is  no  jurisdiction  in  equity  to 

ing  for  the  action  of  the  court.  Dormer  supply  the  records  of  a  court  of  law 

V,  Fortescue,  %  Atk.  132.  which  have  been  lost  or  acddentallj  de- 

Indeed  the  bill  must  always  lay  some  stroyed.    Keen  v.  Jordan,  13  Fla.  333-'5- 

ground  besides  the  mere  loss  of  title  Nor  the  records  of  a   justice's  court. 

deed  or    other   sealed    instrument,  to  Clingman  v.  Hopkie,  78   111.  152.    See 

justify  a  prayer  for  relief;  as  that  the  also  Garrett  v.  Lynch,  45  Ala.  204. 

loss  obstructs  the  right  of  the  plaintiff  Analogous    Belief. — And    again,  in 

at  law,  or  leaves   him  exposed  to  undue  Cooth  v.  Jackson,  6  Ves.  39,  in  speaking 

perils    in    the    future    assertion  of  his  of  the  analogous  relief   to  equitr  af- 

rights.     I  Stoiy  Eq.  Juris.  (13th  ed.),  §  forded  by  courts  of  common  law:  "I 

84;  Mitf.  Eq.  PI.  113,  114;  I  Fonbl.  Eq.,  have  had  occasion,  while  sitting  in  the 

bk.  I,  ch.  I,  §  3,  note  (/).  court   of    common  pleas,  to  think  the 

If  a  security  were  proved  to  be  de-  character  of  the  law  of  this  country, 
strayed^  Lord  Ellen  borough  de-  dividing  itself  into  district  courts  of 
clared  that  he  should  have  felt  no  law  and  equity,  has  suffered  more  br 
difficulty  on  the  receiving  evidence  of  the  circumstance  of  courts  of  law  act- 
its  contents,  and  directing  a  jury  to  ^nd  ing  upon  what  they  conceive  to  be  the 
a  verdict  for  the  amount;  but  his  Lord-  rules  of  equity  than  by  any  other  dr- 
ship  added  that  it  is  a  very  different  cumstance.  I  have  taken  the  liberty  0^ 
case  when  a  note  is  only  stated  to  be  saying  more  upon  this,  because  I  am 
lost;  in  the  latter  case,  if  the  bill  was  seriously  apprehensive  that  courts  of 
endorsed  in  blank  and  not  overdue,  it  law,  supposing  they  are  administering 
may  have  come  into  the  hands  of  a  the  rules  of  this  court,  have  totally 
bona  fide  endorsee  for  value,  who  might  misunderstood  them."  Cooth  f .  Jack- 
maintain  an  action  upon  it  against  a  son,  6  Ves.  39  (i  801). 
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way  the  law  has  been. brought  in   many  points  into  a  coinci- 
dence with  equity,* 

I.  Concurrent  Jurisdiction  Acquired  at  Law  by  Judicial  Legis- 
lation^ 

1.  2  Pom.  Eq.  Juris.,  {^  68,  69,  71,  74,  no  remedy  on  a  lost  bond  in  a  court  of 

277  and  279;  I   Story  £q.  Juris.  (13th  common  law,  because  there  could  be  no 

ed.),  §  81.    Although  courts  of  law  now  profert    of    the    instrument,    without 

dispense  with  frofert^  if  an  allegation  which  the  instrument  would  be  defec- 

of  loss  by  time  or  accident  is  stated  in  tive.    At  present  the  courts  of  law  do 

the  declaration,  and  entertain  jurisdic-  entertain     jurisdiction,    and    dispense 

tion,  this  fact  has  not  theoretically  af-  with  profert,  if  an  allegation  of  loss  by 

fected  the  equitable  jurisdiction.    Tot-  time    and    accident    is    stated    in    the 

ty  V.  Nesbitt,  3  T.  R.  153,  n;  Read  v.  declaration,     i    Story  Eq.  Juris.  (13th 

Brookman,  3  T.  R.  151;  Walmsley  v.  Am.  ed.)  (  81;  Read  v.  Brookman,  3 

Child,  I  Ves.  Sr.  341;  and  cases  j«/ra.  T.  R.  i^i;  Totty  v.  Nesbitt,  3  T.  R. 

3.  Judicial  Ltglalatlon.— -These  153;  J  Chitty  PI.  (9th  Am.  ed.)  36c, 

'"  \  (U. 


changes  have  certainly  been  very  great.    366;  Cutts  v.  United  States,  i  Gallis  ( 
They  have  been  effected, /frj/jby  the  leg-     S.)  69;  Powers  v.  Ware,  2  Pick.  ( Mass.) 


islativeworkof  the  common  law  courts;    451;  Smith  v.  Emery,  7  Halst.   (N.J.) 

cj;  Rees  v.  Overbaugh,  6  Cow.  (N. 
Since  the  doctrines  of  equity  began  to     x  .)  746,  748;    Kelly  v,  Riggs,  2  Root 


and  secondly,  by  statutory  legislation.    53;  Rees  v.  Overbaugh,  6  Cow.  (. 


react  upon  the  law,  and  especially  since  (Conn.)    126;    Hinsdale    v.    Miles,    5 

the  impulse  given  by  the  brilliant  career  Conn.  331. 

of  Lord  Mansfield,  the  common  law  I  shall  not  contradict  the  case  in 
courts  have  consciously  adopted  and  king's  bench  (Totty  v»  Nesbitt,  Trin. 
applied,  as  far  as  possible,  purely  equit-  24  Geo.  Ill  B.  R.  (1784),  being  law; 
■able  notions — not  so  much  the  technical  but  the  question  is,  whether  this  court 
-equity  of  the  court  of  chancery,  but  is  ousted  of  its  jurisdiction  so  that  a 
the  principles  of  natural  justice — in  demurrer  would  lie  to  a  bill  for  a  lost 
their  decision  of  new  cases,  and  in  the  bond  and  it  must  be  dismissed.  I 
•development  of  the  law,  until  a  large  thought  there  had  not  been  any  such 
part  of  its  rules  are  as  truly  equitable  way  of^declaring,  but  there  must  be  a 
and  righteous  in  their  nature  as  those  profert;  but,  as  it  is,  there  must  be 
administered  by  the  chancellor.  From  proof  of  the  bond's  having  had  ex- 
time  to  time  the  legislature  has  inter-  istence  and  been  lost,  i  Story  Eq. 
posed,  and  by  occasional  statutes  has  Juris.  (13th  Am.  ed.);  Powers  t^.  Ware, 
aided  this  work  of  reform.  During  the  2  Pick.  (Mass.)  459;  i  Chitty  PI. 
past  generation,  since  about  1830  in  (9th  Am.  ed.)  366. 
Englandy  and  an  earlier  date  in  the  The  lord  chancellor  (Eldon)  in  East 
United  States^  this  legislative  process  India  Co.  v.  Boddam,  9  Ves.  469 
of  amendment  has  been  more  constant,  (1804),  says:  "If  the  jurisdiction  here 
more  systematic,  and  more  thorough,  went  upon  the  ground  of  an  obligation 
extending  to  all  parts  of  the  law,  and  upon  the  creditor  to  keep  the  security 
has  been  the  chief  agency  in  the  work  in  order  that  it  might  be  delivered  up, 
of  legal  reform.  The  result  is  that  or  to  put  the  debtor  preciselj'  in  the 
many  doctrines  and  rules  which  were  same  situation  as  if  that  security  had 
once  exclusively  recognized  and  en-  been  delivered  up,  I  doubt  whether  the 
forced  by  chancery,  have  become  in-  consequences  of  this  doctrine,  that 
•  corporated  into  the  law,  and  are  now,  there  may  be  a  recovery  at  law  without 
and  perhaps  long  have  been,  adminis-  frofert,  have  been  sufficiently  consid- 
tered  by  the  law  courts  in  the  decision  ered  to  authorize  me  to  say  there  is 
of  cases.  In  this  manner,  the  law  has  not  such  a  possibility  of  future  expense 
been  brought  at  many  points  into  a  co-  with  reference  to  both  jurisdictions, 
incidence  with  equity.  Nor  has  the  that  it  is  proper  that  the  indemnity 
legislative  work  been  confined  to  the  should  be  extended  so  as  to  cover  every 
law;  it  has  largely  acted  upon  the  sys-  demand  consequential,  which  cannot 
tem  of  equity,  and  has  brought  tnat  injure  the  person  upon  whom  the  obli- 
system  into  a  closer  resemblance,  exter-  gation  is  imposed  to  hold  the  instru- 
nal  at  least,  with  the  law.  i  Pom.  Eq.  ment  safe  and  to  cover  the  person  en- 
Juris.,  (  69.  titled  to  have  it  kept  and  delivered  up." 
Until  a  recent  period  there  could  be  In  those  States  in  which  adequate 
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2.  Concurrent  Jurisdiction  at  Law  Acquired  by  Permissive  Stat- 
utes.— The  legislatures,  by  express  enactments,  have  conferred  on 
courts  of  law  the  same  remedial  faculty  which  belongs  to  courts 
of  equity.*  And  in  the  interpretation  of  such  statutes  the  rule 
is  well  settled  that  unless  they  contain  negative  words  or  other 
language  expressly  taking  away  the  pre-existing  equitable  juris- 
diction,  or  by  language,  scope,  reasonable  construction  and 
operation  show  a  clear  intent  to  abolish  that  jurisdiction,  the 
former  jurisdiction  of  equity  to  grant  its  relief  under  the  circum- 
stances continues  unabridged.* 

indemnity  can  be  required  at  law,  the  him  tlie  expenses  of  advertising.    The 

courts  oflaw  will  entertain  suits  on  lost  court  held  that  the  defendant  was  liable 

as  well  as  on  destroyed  negotiable  in-  in    trover  for    the  notes.    Bridges  v. 

struments.     McGregory  v.  McGregory,  Hawkesworth,  7  Eng.  L.  &  Eq.  424; 

107  Mass.   ^43;  Bridgeford  v.  Mason-  Mathews  v.  Harsell,  i  E.  D.  Smith  (N, 

ville  Mfg.  Co.,  34  Conn.  546;  Tuttle  v,  Y.)    393;    Clark   v,  Malonj,  3   Harr. 

Standish,  4  Allen  (Mass.)  481.     But  in  (Del.)  ^;  Armory  v.  Delamaire,  iStr. 

this  last  case  it  is  held  that  where  the  505;  McLaughlin  v.  Waite,  9  Cow.  (K. 

suit  is  against  an  endorser^  a    mere  Y.)  670. 

bond  of  indemnity  may  not  afford  ade-  1.  Storj'  Eq.  Juris.  (13th  ed.),  §  80;  i 

quate  protection  to  the  defendant,  since  Pom.  Eq.  Juris.,  (  69;  3  Randolph  Com, 

he  may   need  the  instrument  for  the  Paper,  ^  1699;  2   Parsons  Notes  and 

purpose  of  a  suit  against  a  prior  party.  Bills,  p.  209  et  seq^ 

And  in  Savannah  Bank  v,  Haskins,  loi  See  17  &  18  Vict.,  ch.  125,  entitled 

Mass.  370,  it  was  held  that  such  a  bond  "An  act  for  the  further  amendment  of 

would  not  sufficiently  serve  an  acceptor  the    process,    practice    and    mode   of 

of  a  bill  since  he  may  need  the  paper  pleading  in  and  enlarging  the  juritdic* 

as  a  voucher  in  settling  his  accounts  tion  of  the  superior  courts  of  common 

with  the  drawer.  law  at  Westminster,  and  of  the  superior 

But  as  to  the  maker  of  a  note  it  was  courts  of  common  law  of  the  counties 

considered  to  be  settled  law  in  Massa-  palatine  of   Lancaster  and  Durham.** 

cil«j«//«  that  tender  of  a  suitable  bond  (12th    August,   1854.)     Section  87  of 

would  justify  the  law  courts  in  enter-  this  act  provides  that  "in  case  of  anr 

taining  the  indorsee's  action.     Savan-  action  founded  upon  a  bill  of  exchange 

nah  Bank  v.  Haskins,  10 1  Mass.  370.  or  other  negotiable  instrument,  it  shall 

There  never  was  a  time  when    re-  be  lawful  for  the  court  or  a  judge  to 

covery  might  not  be  had  in  a  court  of  order  that  the  loss  of  such  an  instni* 

law  on  an  unsealed  security  which  was  ment  shall  not  be  set  up,  provided  an 

proved  to  be  destroyed.    The  case  of  a  indemnity  is  priven  to  the  satisfaction  of 

ix>nd  did  not  depend  on  the  difference  the  court,  or  judge,  or  a  master,  against 

between  loss  and  destruction,  but  on  the  claims  of  anv  other  person  upon 

the  necessity  that  once  existed,  of  mak-  such  negotiable  instrument.''    Similar 

ing  profert  of  the  instrument  to  enable  statutes    relating    to    actions   on  lost 

the    defendant    to    have    oyer    of   it.  negotiable  paper  have  been  enacted  in 

Snyder  v,  Wofley,  8  S.  &  R.  (Pa.)  328.  many  of  the  United  States. 

The    plaintiff  bein^    in  defendant's  3.  2  Pom.  Eq.  Juris.,  §  279.    And  it 

shop,  picked  up  a  small  parcel  that  was  follows,  therefore,  that  where  the  stat- 

lying  there  and  showed  it  to  the  de-  ute  merely  bj'  affirmative  words  em- 

tendant.      The     parcel,    upon     beine  powers  a  court  of  law  to  interfere  io 

opened,    was    found    to    contain  bank  the  case,  and  to  grant  a  remedVt  even 

notes.    The  plaintiff  requested  the  de-  though  such  remedy  be  adequate,  and 

fendant  to  keep  them  and  deliver  them'  even    though    it  may   be  special  and 

to  the  owner,  and  the  defendant  adver-  equitable  in   its    nature,  the   previous 

tised  for  the  owner,  but,    after   three  jurisdiction  of  equity  generally  remains, 

years,  no  one  having  appeared  to  claim  i   Story  Eq.  Juris.  (13th  ed.),  §  80;  At- 

them,  the  defendant  refused  to  deliver  kinson  t>.  Leonard,  3  Bro.Ch.  218, 324; 

them  up  to  the  plaintiff,  although  plain-  Toalmin  v.  Price,  5  Ves.  235,  238, 239; 

tiff  offered  to  indemnify  him  against  any  Ex  parte  Greenaway,  6  Ves.  812, 813; 

claim  in  respect  to  the  notes,  and  to  pay  East  India  Co.  v.  Boddam,  9  Ves.  464; 

1076 


Jnriidietioii.                              LOST  PAPERS.  BeooTery  on  LMt  Pftpor. 

3.  Actions  to  Establish  and  Probate  Lost  or  Spoliated  Wills.-^ 
Probate  courts  of  the  different  States  of  the  United  States  and  of 
England^  have  almost  universally  complete  jurisdiction  of  the 
probate  of  wills  of  both  real  and  personal  estate ;  and  the  pro- 
Force  V,  City  of  Elizabeth,  27  N.  J.  Eq.  "The  probate  of  wills  of  personalty 
408;  Howe  V,  Taylor,  6  Ores.  384;  is,  at  present,  of  exclusive  ecclesiastical 
Case  V,  Fishback,  10  B.  Mon.  CKy.)  40,  jurisdiction,  and  how  it  became  so  is  not 
41 ;  Bright  v.  Newland,  4  Sneed  (Tenn.)  difficult  to  ascertain.  That  it  was  not 
440;  Waldron  v.  Simmons,  28  Ala.  629;  always  so  we  think  may  be  satisfactorily 
Payne  v,  Bullard,  23  Miss.  88;  Crain  v.  shown. 

Barnes,  i   Md.    Ch.    iqi;   Mitchell   v.  *'Mr.  Williams,  in  his  treatise  on  Ex- 

Otey,  23  Miss.  236;  V^ills  v.  Pierce,  27  ecutors,  at  page   157,  says:  *It  appears 

N.  H.  503.  to  have  been  a  subject  of  much  contro- 

As  to  probate  of  wills  in  general,  see  versv  whether  the  probate  of  wills  was 

Probate  and  Letters  of  Admin-  originally'  a  matter  of  exclusive  eccle- 

ISTRATION.  siastical    jurisdiction;     but,    whatever 

1.  In  view  of  the  conflicting  decisions  may  have  been  the  case  in  earlier  times, 

as    to    the  proper  court    to  entertain  it  is  certain  that  at  this  day  the  ecclesi- 

jurisdiction  of  actions  brought  to  set  up  astical  court  is  the  only  court  to  which, 

and  probate  wills  that  have  been  lost,  except  by  special  prescription,  the  va- 

suppressed  or  spoliated,  it  is  conceived  lidlty  of  wills  of  personalty  can  be  es- 

that  a  concise  history  of  English  pro-  tablished  or  disputed.'    The  reason  of 

bate  jurisdiction,  tracing  that  system  to  this  is,  we  think,  obvious, 

its  origin  and  following  the  lines  of  its  **In  ancient  times,  when  a  man  died 

development,  will  serve  a  better  pur-  without    making  a  disposition   of  his 

pose  by  helping  to  an  understanding  of  testable    goods,    the    king,    as   parens 

the  changes  from  that  system  that  have  fatrice^    having  the    supreme  care  to 

been  necessarily  made  in  this  country  provide  for  all  his  subjects,  seized  the 

both  by  judicial  and  statutory  legisla-  goods  of  the  intestate,  to  the  intent  that 

tion,  than  any  attempt  to  reconcile  the  they  should  be  preserved  and  disposed 

conflicting     decisions     affecting     and  of  for  the  burial  of  the  deceased,  the 

creating  the  diverse  probate  jurisdic-  payment  of  his  debts,  to  advance  his 

tions  of  the  different  States.  wife  and  children,  if  he  had  any,  and  if 

In  following  the  historical  develop-  not,  those  of  his  blood, 
tnent  of  the  law  regulating  probate  "This  prerogative  was  exercised  by 
jurisdiction  in  England,  *4t  must  be  the  king,  through  his  ministers  of  jus- 
borne  in  mind,"  says  Turley,  J.,  in  tice,  most  probably  in  the  county  court, 
Buchan  v.  Mattock,  8  Humph.  (Tenn.)  where  matters  of  all  kinds  were  de- 
390,  **that  a  will  of  personalty  and  a  termined."  Williams  on  Executors  237. 
testament  of  lands  are  very  different  No  doubt  at  that  time  the  probate  of 
things,  proven  in  different  tribunals,  wills  was  also  had  in  the  county  court; 
subject  to  different  rules  of  construe-  for  inasmuch  as  the  king,  by  virtue  of 
tion,  and  their  execution  enforced  by  his  prerogative,  was  entitled  to  admin- 
different  mandates,  the  one  controlled  later  through  the  court  the  effects  of  all 
and  executed  by  the  canon  and  civil  intestates,  it  would  be  required  that 
law,  and  the  other  by  the  common  law;  wills  should  be  proven  in  the  court,  in 
the  power  to  make  the  one  existing  order  that  it  might  be  known  when  he 
from  time  immemorial,  and  the  other,  was  ousted  of  this  prerogative  by  a 
only  from  the  passage  of  the  statute  of  will,  and  that  no  fraud  should  be  perpe- 
Wills,  32  ana  34  Henry  VIII.  Mr.  trated  upon  it  by  setting  up  a  false  and 
Williams  says,  on   the    flrst    page  of  suppositious  will. 

his  work  on  Executors:  'Although  "Afterwards  the  crown,  in  favor  of 
from  the  time  of  the  Norman  conquest  the  church,  invested  the  prelates  with 
tintil  the  passing  of  the  statute  of  Wills,  this  branch  of  the  prerogative,  which 
32  and  34  Henry  VIII,  a  subject  of  this  they  so  grossly  abused  that  it  became 
realm  had,  generally  speaking,  no  tes-  necessary  to  enact  various  statutes  to 
tamentary  power  over  land,  yet  the  compel  them  to  disgoree  the  effects  of 
power  of  making  a  will  of  personal  intestates  seized  by  them  under  this 
property  appears  to  have  existed  and  branch  of  the  prerogative  and  appro- 
continued  from  the  earliest  period  of  priated  to  their  own  use. 
our  law.'  .    "History    informs    us    how    jealous 
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these  prelates  were  at  all  times  of  the  which  otherwise  might  be  lost,  and  to 

interference  of  the  temporal  courts  in  expedite    the     payment    of   legacies, 

their  affairs,  whether  spiritual  or  tem-  which,    if  it  were    not  so,  might  be 

poral,  that  they  never  permitted,  and  longer   delayed,  and    the  will  conse- 

again  and  again  involved  the  country  quently  unperformed.     Besides,  as  to 

in   serious    conflicts,    in    asserting  the  granting  prohibition  quoad  the  land,  it 

right  to  have  all  matters   concerning  is  vain,  for  the  probate  of  the  will  for 

the  clergy    adjudicated  in  their   own  the  land  cannot  prejudice  the  heir,  be- 

courts,  and  without  appeal  except  to  cause  it  is  no  evidence  at  common  law^ 

Rome.  it  being  as  to  lands  coram  non  judice. 

**It  then  cannot  be  matter  of  much  Powell  on   Devises    626;   Sir  Geor^ 

doubt  that  atler  they  became  invested  Sand's  Case,  3  Salk.  22;  Haberghamr. 

with  the  prerogative  of  administering  Vincent,    2    Ves.  Jr.    230;    Netter  v, 

the  effects  of  intestates,  they  would  do  Brett,  Cro.  Car.  395;  Williams  on  £x- 

so  through    the  spiritual  courts,  and  ecu  tors  216.     So  much  for  the  probate 

that  they  deprived  the  county  courts  of  of  wills  in  England  where  they  are  in 

the   jurisdiction    exercised    previously  existence  and  can  be  produced, 

thereon,  and   that  they  also,  with    a  **But  let  us  see  how  it  is  where  thej 

view  of  protecting  the  enjoyment  of  have  been  lost,  or  suppressed,  or  de- 

this  prerogative,  drew  from  the  county  stroyed.    It  would  be  very  clear,  upon 

courts  the  probate  of  wills,  and  vested  the  principles  already  stated,  that  thej 

it  likewise  in  the  ecclesiastical  courts.  could  not  be  set  up  as  to  realty  in  the 

"The  same  feelings  would,  of  course,  ecclesiastical  courts,  for  this  would  be 

at  all  times  cause  them  to  watch  with  to  permit  them  to  do  without  the  will 

assiduity  any  attempt  on  the  part  of  the  what  they  could  not  do  with  it    But  in 

temporal  courts  to  assume  jurisdiction  relation  to  personalty  -  the  rule  is  dif- 

upon  this  subject;  and  hence  the  prin*  ferent. 

ciple  which  is  now  so  well  established  "For  it  is  laid  down  by  Swinburne, 

in  England  that  the  ecclesiastical  court  'Here  a  question  not  to  be  neglected 

is  the  only  court  in  which  (except  all  may  be  demanded :  what  if  a  testament 

courts  baron  that   have  had  the   pro-  being  made  in  writing,  and  afterwards 

bate  of  wills  time  out  of  mind,  and  lost  by  some  casualty,  they  to  whom 

have    always    continued    that    usage,  the  administration  of  the  goods  of  the 

Marriott  v,   Marriott,  i    Strange  671)  deceased  should  belong,  if  the  partr 

the  validity  of  wills  of  personalty  can  deceased  made  no  executors,  but  died 

be  established  or  disputed.  intestate,    should    call     the   executors 

"But  the  ecclesiastics  had  nothing  to  either  to  prove  the  will  of  the  deceased 
gain  in  the  case  of  intestacy  as  to  real  in  solemn  form  of  law  (in  case  he  made 
estate;  there  was  no  administration  to  any  such  will),  or  else  to  show  cause 
be  granted  upon  it;  it  descended  to  the  wherefore  the  administration  of  the  de- 
heir  at  law;  and  the  barons  of  England,  ceased's  goods  should  not  be  committed 
with  their  innumerable  feudal  preroga-  unto  them;  w^hether  may  this  will, 
tives  on  the  lands  of  minors,  would  written  and  lost,  be  proved  by  wit- 
never  have  submitted  them  to  the  tender  nesses  3'ea  or  nay?  Whereunto  mj 
care  of  the  priests,  hence  the  probate  of  answer  is,  that  all)eit  the  very  original 
testaments  of  land  has  never  been  al-  testament  be  lost,  yet  if  there  be  t^no 
lowed  to  the  ecclesiastical  courts,  but  witnesses  which  did  see  and  read  the 
has  been  strictly  retained  by  the  tem-  testament  written,  and  do  remember 
poral  courts.  the  contents   thereof,   these   two  wit- 

"The  ecclesiastical  courts  have  no  nesses  so  deposing  the  tenor  of  the 
jurisdiction  over  the  wills  of  land  will,  are  sufficient  for  the  proof  there- 
only;  therefore,  if  they  attempt  to  pro-  of  in  form  of  law,  so  that  theybeother- 
ceed  in  proving  them  by  compulsion,  a  wise  as  well  in  respect  of  their  skill  as 
prohibition  lies.  Powell  on  Devises,  of  their  integrity,  greater  than  all  ex- 
626.  Formerly  a  prohibition  was  ception,  and  specially  some  other  like- 
granted  absolutely  where  lands  and  lihoods  concurring  therewithal  to  make 
chattels  were  disposed  of  by  the  same  their  testimony  more  creditable.  Vol. 
will;  afterwards  it  was  granted  only  as  2  (7th  ed.),  pt  6,  (  14,  pi.  4,  p-  S16. 
to  the  lands.  But  now  it  does  not  go  as  And  Mr.  Williams,  at  page  209  of  his 
to  either,  for  where  a  will  is  concerning  work  on  Executors,  says  "that  at  this 
lands  and  goods,  and  is  one  entire  will,  day  it  is  quite  clear  that  the  contents  or 
it  shall  be  proved  in  the  spiritual  court,  substance  of  a  testamentary  instrument 
to  enable  the  executor  to  sue  for  debts,  may  be  established,  though  the  instru- 
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ment  itself  cannot  be  produced,  upon  *that  if  a  will  be  destroyed,  or  concealed 
satisfactory  evidence  being  given  that  by  the  executor,  if  it  is  proven  plainly, 
the  instrument  was  duly  made  by  the    a  legatee  may  go  to  a  court  of  equity 

testator,  and  was  not  revoked  by  him,    ^ —  "  -* xi-_  i._^j    ./.  — ,. 

but  where  allegations  of  this  sort  are 
made  they  must  be  supported  by  the 
clearest  and  most  stringent  evidence.' 
*Trom  these  authorities  it  is  clear 


for  a  decree  upon  the  head  of  spoli- 
ation   or    suppression;    although    the 
general  rule  is  to  cite  the  executor  into 
the  ecclesiastical  court.' 
**Now  what  is  to  be  found  in  the  books 


that  a  lost,  destroyed  or  suppressed  will  against  this  authority  ?  The  principle  is 
for  personalty  may  be  set  up  in  the  established  b^*  a  train  of  decisions,  that  a 
spiritual  court,  provided  a  proper  case  court  of  equity  will  not  set  a  will  aside 
be  made  out  upon  the  clearest  and  most  upon  the  suggestion  of  fraud  or  impo- 
stringent  evidence.  This,  for  reasons  sition  in  making  the  will ;  then  it  is  no 
before  mentioned,  and  which  are  part  of  will,  and  that  is  a  question  of  fact, 
the  history  of  England,  was  performed  Powell  on  Devises  626.  And  this  is 
in  all  its  details  by  those  courts  under  all  that  Mr.  Story  is  able  to  make  out 
rules  as  wide  and  as  little  cramped  by  of  the  decisions,  after  an  elaborate  re- 
common  law  narrowness  as  were  the  view  of  them,  i  Story  £q.  Juris.  (X3th 
proceedings  of  equity  courts.  That  ed.)>  p.  X94t  note  i.  For  he  says, 
there  was  a  will,  or  that  there  was  not,  'whether  a  court  of  equih^  could  inter- 
was  enquired  into,  its  precise  terms  were  pose  and  relieve  against  fraud  practiced 
ascertained,  it  was  spread  upon  a  book  in  the  obtaining  a  will  appears  to  have 
for  the  registry  of  wills,  and  the  court  been  formerly  a  point  of  considerable 
undertook  the  superintendence  of  its  doubt;  in  some  cases  we  find  the  court 
execution.  In  the  doine  of  this  it  ex-  of  chancer}'  distinctly  asserting  its 
ercised  powers  and  followed  methods  jurisdiction.  But  since  the  cases  of 
unknown  to  the  common  law,  derived  Kenrich  v.  Brownley,  3  Brown's  Par. 
from  the  same  source,  the  civil  law,  as  Cas.  358,  and  Webb  v,  Claverden,  2 
the  powers  and  methods  of  the  court  of  Atk.  ^24,  it  appears  to  have  been  set- 
chancery.  It  established  lost,  muti-  tied  that  a  will  cannot  be  set  aside  for 
lated  or  destroyed  wills;  it  set  aside  its  fraud  or  imposition,  because  it  may  be 
own  judgments,  and  allowed  rehearings  set  aside  for  that  cause  in  the  ecclesi- 
and  reviews  for  good  cause,  and  ex-  astical  court,  for  in  such  a  case  the 
amined  questions  of  fraud,  accident  animus  testandi  is  wanting  and  it  can- 
and  mistake  as  keenly  and  searchingly  not  be  considered  as  a  will.'  But  he 
as  did  a  court  of  chancery.  Under  has  produced  no  case  which  holds  that 
such  a  system,  even  broad  jurisdiction  of  a  suppressed,  lost    or   destroyed  will 


chancery  over  fraud  might  well  be  con- 
sidered  unnecessary  in  matters  within 
the  scope  of  the  powers  of  the  probate 
court. 


may  not  be  set  up  in  a  court  of  chan- 
cery. And  indeed,  although  a  will 
cannot  be  set  aside  in  chancery  for 
fraud  or  imposition  in  its  procurement. 


**But  do  these  authorities  prove  that  a  yet  it  is  laid  down  in  Powell  on  Devises 
court  of  chancery  may  not,  in  such  630,  and  well  sustained  by  authority, 
case,  also  give  relief  ?  Most  assuredly  *that  there  is  a  material  distinction  be- 
not.  And  though  we  are  by  no  means  tween  a  court  of  equity  taking  upon 
satisfied  that  the  court  of  chancery  in  itself  to  set  aside  a  wifl  on  account  of 
England  can  give  relief  in  such  case,  fraud,  etc.,  in  obtaining  or  making  it, 
yet  we  are  not  prepared  to  say  it  can-  and  its  taking  from  the  party  the  benefit 
not.  The  jurisdiction  of  the  court  in  of  a  will  which  he  procured  to  be  made 
cases  of  a  similar  character  is  so  well  in  a  confidence  that  binds  the  con- 
fixed, and  it  is  so  appropriate  a  tribunal  science  of  the  devisee,  the  breach  of 
for  such  relief,  that  we  have  no  hesita-  which  confidence  is  considered  in 
tion  in  saying  that  if  it  do  not  exist,  it  courts  of  equity  as  fraudulent.  For  this 
is  because  of  the  jealousy  entertained  of  is  a  ground  of  equity  distinct  from  that 
the  interference  of  that  court  by  the  over  the  will  itself  the  existence  of 
ecclesiastical  courts,  and  not  because  which  is  not  in  such  case  controverted, 
there  is  not  a  fitness  of  things  in  enter-  as  it  would  be  were  they  to  decide  upon 
taining  the  jurisdiction.  Indeed  we  have  questions  of  fraud,  sanity,  forgery,  or 
been  able  to  find  no  case  in  which  it  the  like,  in  either  of  which  cases  it 
has  been  held  not  to  exist  It  isde-  is  no  will.  In  the  former  case,  equity 
cided  by  that  great  luminary  of  equity  does  not  set  aside  the  will,  but  decrees 
learning  Lord  Hardwicke,  in  the  the  devisee  to  hold  for  the  benefit  of  the 
case  of  Tupper  v.  Phipps,  3  Atk.  360,  party    aggrieved.'     So    that    all    the 
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cases  in  which  a  court  of  chancery  is  State  (Tennessee).  We  have  noeccle- 
prohibited  from  acting  are  where  an  siastical  courts,  no  jealousy  of  conflict- 
attempt  is  made  to  set  aside  the  will,  ing  jurisdictions.  The  countj  courts 
and  not  to  set  it  up.  have  to  a  certain  extent  been  substi- 

"But,  be  this  as  it  may,  in  relation  to  tuted  for  the  ecclesiastical.  The  pro- 
wills  of  personalty,  which  have  been  bate  of  wills,  both  of  real  and  personal 
lost,  suppressed  or  destroyed,  there  is  property,  has  been  given  to  them  bj 
no  question  but  that  the  court  of  chan-  statute.  But  no  other  powers  of  the 
eery  in  England  has  the  jurisdiction  in  ecclesiastical  courts  have  been  devolved 
such  case  to  set  up  a  will  for  realty.  It  upon  the  county  courts,  save  those  ex- 
cannot  be  set  up  anywhere  else — ^it  is  pressly  given  by  statute.  The  power  to 
a  munimentr  of  title,  and  must  be  pro-  receive  probates  of  wills  in  existence 
duced  on  a  trial  at  law,  which  cannot  does  not  necessarily  confer  the  power 
be  done  if  It  be  not  in  existence.  It  to  set  up  wills  which  have  been  lost, 
cannot,  as  we  have  seen,  be  set  up  in  suppressed  or  destroyed.  If  they  have 
the  ecclesiastical  courts,  for  they  have  it  at  all,  they  must  liave  It  in  cases  of 
no  jurisdiction  of  such  will,  and  a  pro-  wills  for  realty*  as  well  as  personalty,  a 
bate  of  it  there  is  coram  non  judice.  more  extensive  jurisdiction  upon  the 
Then,  if  it  cannot  be  set  up  in  the  court  subject  than  belongs  to  the  ecclesiasti- 
of  chancery,  the  devisee  must  lose  his  cal  courts  of  England.  This  power,  if 
lands.  it  exist,  must  be  by  implication,  for  it  is 

"It  Is  said  in  Powell  on  Devises,  643,  not  expressly  given;  if  there  were  no 

to  be  usual,  where  a  title  depends  on  a  other  place  where  a  will,  under  such 

will,  to  prove  it  in  chancery  against  the  circumstances,  could  be  set  up,  it  would 

heir,  and    in    the    case  of   Haynes  v,  be  necessary  to  insist  upon  its  existence 

Haynes,  2  Vern.  441,  it  was  keia,  *that  by   implication    but    where  there  is  a 

where  an  uncle,  having  devised  his  real  tribunal,  namely,  the  court  of  chancerr, 

estate    to    his    distant    relations,  dis-  where  such  relief  can  be  much  more 

inherited  his  nephew  and  heir  at  law,  effectually  given,  there  is  no  reason  for 

and  a  younger  brother  of  the  heir  at  insisting  on  it.     But,  on  the  contrary, 

law,  at  the  funeral,  snatched   the  will  there  is,  in  our  opinion,  every  reason 

out  of  the  hands  of  the  executor  and  for  denying  it. 

tore  it  into  small  pieces,  and  most  of       **There  is  no  similarity  between  the 

the   pieces,  particularly  those  wherein  county  courts  of  our  State  and  the  ec- 

the  devise  of  lands  was,  were  picked  up  clesiastical  courts  of  England  in  their 

and  joined   together  again,  it  was  de-  facilities  for  giving  relief  in  such  cases. 

creed,  on  bill  to  have  the  will  estab-  The    ecclesiastical  courts    are,  at  ail 

lished,  the  devisees    should   hold   and  times,  filled  with  judges  of  the  highest 

enjoy   against    the  heir,  and   that  he  skill  and  ability — ^there  are  always  in 

should  convey,  although  there  was  no  attendance  the  most  learned  doctors  in 

proof  that  the  heir  directed  the  tearing  the  common  and  civil  law,  and  a  ma- 

of  the  will.'    Powell  on  Devises,  589.  chinery  is    possessed   by  them  equal 

'*From  this  h^sty  and  imperfect  re-  perhaps  to  any  in  the  world  for  the  in- 

view,"  adds  Judge  Turley,  by  way  of  vestigation  and  elucidation  of  doubtful 

summary,  *4t  will  be  seen  that  in  Eng-  and  conflicting  facts.    Not  so  with  our 

land  the  probate  of  wills  for  personalty  county  courts;  the  judges  are  men  of  no 

is  confined  to  the  ecclesiastical  courts;  skill    in    law,    entirely  disqualified  by 

that  the   probate  of  wills  for  realty  is  their  vocations  and  pursuits  from  the 

confined  to  the  courts  of  law,  when  patient  and    tedious    investigation  of 

brought    forward    as  a   muniment   of  facts    necessary  to  be  ascertained  for 

title,  or  to  the  chancery  court  where  it  the  purpose  of  setting  up  a  will,  either 

is  sought  to  be  proven  against  the  heir;  for  realty    or    personalty,  which  has 

that  where  a  will  for  personalty  is  lost,  been  lost,  or  suppressed,  or  destro}*ed 

suppressed  or  destroyed,  it  may,  upon  by  fraud  or  accident, 
clear  and  stringent  proof,  be  set  up  in        "The   jurisdiction    for    this  purpose 

the  ecclesiastical  courts — ^and,  that  it  is  ought  not  to  be  vested  in  those  tribu- 

doubtful  whether  it  may  not  be  in  the  nals.    The  legislature  has  felt  thb  so 

chancery  court.      But  that  a  will   for  strongly  that  it  has  taken  from  them 

realty  which  is  lost,  suppressed  or  de*  the  right  to  try  an  issue  devisavit  vel 

stroj'ed  can  only  be  set  up  in  the  chan-  non.    How  ridiculous,  then,  would  it  be 

eery  court."  to  leave  with  them  the  more  difficult 

"Let  us,  in  the  second  place,  enquire  and  important  power  to  set  up  wills  bv 

what  change  upon  this  subject  in  this  parol  proof,  both  for  real  and  personal 
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property.      Such   jurisdiction    is    not  was  decided  tkat  bv  a  liberal  construe- 

given  by  statute,  and  we  will  not  give  it  tion  of    a  New   Vork  statute  a  will 

hy  implication.  might  be  admitted  to  probate  though 

*'We  therefore  think,  in  any  case,  destroyed  by^he  testator  in  his  lifetime 

where  a  will  has  been  lost,  or  destroyed,  while  acting  under  the  influence  of  his 

or   suppressed,  either    by  accident  or  son. 

fraud,  that  it  can  only  be  set  up  in  a  In    South    Carolina,  in   Legare  v, 

court  of  chancery  in  this  State,  however  Ashe,  i  Ray  464,  the  chancery  court 

it  may  be  done  elsewhere.*'  established  a  lost  will. 

<^This  reasoning,"  savs  Green,  J.,  in  In  Vermont^  I  would  infer  that  it 
Dower  v.  Seeds,  28  w.  Va.  113,  147,  was  there  held,  that  a  court  of  chan- 
**seems  to  me  to  be  very  strong;  and  cerv  had  iurisdiction  to  set  up  and  es- 
with  the  conclusion  that  in  any  case  tablish  a  lost  or  destroyed  will: — from 
where  a  will  has  been  lost,  destroyed  or  the  case  of  Mead  et  al,  v.  Heirs  of 
suppressed,  either  by  accident  or  fraud,  Langdon,  decided  in  1834,  but  never 
it  can  be  set  up  in  a  court  of  chancery,  reported,  but  which  is  approved  in 
I  heartily  concur;  but  whether  under  our  Heirs  of  Adams  v.  Adams  etaL,  22  Vt. 
statute  law  it  cannot  also  be  done  in  a  59,  where  it  is  said  that  in  this  unre- 
county  court  in  the  State  of  West  Vir-  ported  case  "the  chancery  court  set  up 
gtHta,  we  will  hereafter  consider,  and  decreed  the  payment  of  legacies 
Though  jurisdiction  to  set  up  and  es-  given  in  a  will  never  proved  in  a  court 
tablish  wills  which  have  been  lost  sup-  of  probate,  but  which  had  been  sup- 
pressed or  destroyed,  is  nowhere  con-  pressed  by  those  interested  in  the  estate, 
ferred  by  statute,  yet  it  is  recognized  as  and  administration  obtained  without  re- 
existing  under  the  genertil  rules,  where-  gard  to  the  will." 

by  the  jurisdiction  of  equity  courts  is  In  all  these  cases  except  Harris  v. 

fixed,  as  recognized  by  the  common  law  Tisereau,  52  Ga.  153,  and  Buchanan  v, 

independent  of  any  statute  in  a  number  Matlock,  8  Humph.  (Tenn.)  390,  which 

of  States  other  than  Georgia  and  Ten-  have  been  quoted  from  above,  there  is 

nessee."  little  or  no  argument  by  the  court,  but 

Thus,  in  Allison  v.  Allison,  7  Dana  it  is  assumed  as  clearly  law,  that  under 
(Ky.)  90,  it  was  decided  that  in  Ken*  its  general  powers  as  a  court  of  chan- 
tucky  "chancery  has  jurisdiction  to  es-  eery  a  court  of  equity  can  establish  a 
tablish  a  will  that  has  been  lost  or  de-  lost,  suppressed  or  destroyed  will, 
stroyed."  And  it  was  in  that  case  also  ProtMito  Jurladlction — Connty  Courts 
decided  that  "the  statute  requiring  the  Cbmaoery  Jvrlsdiotlon  Denlea. — "In  op- 
question  of  will  or  no  will  to  be  tried  position  to  these  numerous  decisions  it 
by  a  jury  in  certain  cases,  applies  only  has  been  decided  in  Ohio  that  "a  court 
where  a  bill  in  chancery  is  filed,  con-  ofchancery  cannot  entertain  jurisdiction 
testing  the  validity  of  a  will,  after  it  to  set  up  and  establish  a  lost  or  destroyed 
has  been  admitted  to  record  in  the  last  will  and  testament;  the  jurisdiction 
county  court,  not  where  the  object  has  is  with  the  court  of  common  pleas  as  a 
been  to  set  up  a  will  in  the  county  probate  court."  Morningstar  v.  Selbv, 
court."  15  Ohio  345.    The  argument  to  sustain 

In  New  yersey,  in  the  case  of  Bailey  this  position  is  founded  on  a  constitu- 
te. Stiles  et  al,,  i  Green  (N.  J.)  Ch.  220,  tional  provision,  that  *The  court  of 
it  was  decided.  In  case  of  spoliation  of  common  pleas  in  each  county  shall 
a  will  equity  has  jurisdiction,  and  the  have  jurisdiction  of  all  probate  and 
will  may  be  established  in  this  court,  testamentary  matters,  granting  admin- 
And  in  order  to  establish  a  will  in  the  istration,  the  appointment  of  guardians, 
court  of  chancery,  all  the  witnesses  to  and  such  other  cases  as  shall  be 
the  will,  if  within  the  power  of  the  prescribed  by  law,*  and  again,  the 
court,  must  be  examined.  But  if  either  courts  of  common  pleas,  within  their 
of  the  witnesses  be  dead,  or  Insane,  or  respective  counties,  *have  common  law 
without  the  iurisdiction  of  the  court,  and  chancery  jurisdiction  in  all  cases 
the  will  may  be  established  without  the  directed  by  law;'  that  according  to  their 
evidence  of  such  witnesses.  understanding    of   the  previous  deci- 

In  New  Torh,  in  the  case  of  Grant  sions,  rendered  by  the  Ohio  supreme 
V.Grant  et  al,,  i  Sandf.  (N.  Y.)  Ch.  court,  the  purpose' of  their  constitution 
2351  ^t  was  decided  that  a  will  which  was  to  keep  the  ecclesiastical,  common 
had  been  lost  or  destroyed  might  be  law  and  chancery  jurisdiction  as  dis- 
established in  a  court  of  chancery;  and  tinct  as  their  judicial  sj'Stem  would  per- 
in  Vorhees  v,  Vorhees,  13  N.  Y.463,  it  mit,  and  the  probate  of  a  will  belongs 
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bate  thereof  is  conclusive  upon  all  parties  until  set  aside  or  re- 
versed in  some  proceeding  instituted  and  carried  on  for  the  ex- 
press purpose  of  reviewing  such  probate.* 

neither  to  the  common  law  nor  equity  And  Green,  J.,  in  Dower  v,  Seeds^ 

jurisdiction  conferred  on  the  court  of  28  W.  Va.  113,  152,  after  commentiDg' 

common    pleas,  but  appertains  to  the  at  length  on  all   the  above  decisions 

ecclesiastical  jurisdiction  of  the  Eng-  touching  the  question  of  jurisdiction  Id 

lish    courts,  which  is    specially  con-  the  case  of  lost  or  suppressed  wills, 

ferred  upon  their  courts  of  common  concludes  as  follows:  **Mj  conclusion 

pleas  as  courts  of  probate;  that  it  does  then  is,  that  in  the  various  States  of  the 

not  signify  that  it  is  not  by  name  a  Union  courts    of  chancery  have  and 

court  of  probate  ;  that  it  is  a    court  ought  to  have  jurisdiction  to  set  up 

of  common  pleas  with  a  probate  side;  and  establish  wills  which  have  been 

that  the  same  court  has  jurisdiction  of  lost,  suppressed  or  destroyed,  except 

both  chancery  and  common  law  con-  where  by  some  peculiar  providon  of 

troversies,  and  jret    this    mixture    of  the  statute  law  courts  of  equity  are  dc- 

pOwers  would  not  avail  to  prove  that  prived  of  jurisdiction  in    such  cases; 

its  equity  jurisdiction  was  different  in  and  that  probate  courts  have  in  such 

kind  from  that  of  courts  of  chancerv  in  cases  concurrent  jurisdiction  with  the 

England.    To  sustain  these  views  they  chancery  courts,  unless  their  jurisdic- 

rely  upon   Hunter's  case,  6  Ohio  50;  tion  is  so  restricted  by  statutory  law  as 

and  also  Lessee  of  Swazey's  Heirs  v.  clearly  to  indicate  that  the  legislature 

Blackman,  8  Ohio  19.  did  not  design  in  any  case  to  permit 

In  Gains  v.  Chew,  2  How.  (U.  S.)  them  to  admit  to  probate  a  lost  or  de- 

619,  and  Gaines  v,  Hennen,  2^   How.  stroyed   will.      These  conclusions,  it 

(U.  S.)  553,  it  was  decided  that  m  Lou-  seems  to  us,  are  supported  not  only  bj 

isiana  a  lost  or  destroyed  will  can  be  reason,  but  also  by  the  great  weight  of 

set  up  in  a  court  of  probate  only.  authority." 

And  perhaps  in  Massachusetts  a  lost  1.  In  England^  an  tlct  of  parliamentr 
or  destroyed  will  can  only  be  set  up  in  20  and  21  Vict,  ch.  77,  §}  12,. 61-65,  ^** 
a  court  of  probate.  Waters  v.  Stick-  conferred  upon  courts  of  probate  juris- 
ney,  12  Allen  (Mass.)  i.  It  is  certain  diction  to  determine  the  validity  of 
that  it  can  be  set  up  in  a  court  of  pro-  wills  of  real  as  well  as  personal  prop- 
bate  in  Massachusetts.  Clark  v.  Wright,  erty;  and  such  jurisdiction  may  be 
3  Pick.  (Mass.)  67; Davis  v.  Sigourney,  granted  in  such  manner  as  to  make 
8  Mete.  (Mass.)  487.  such  probate  conclusive  evidence,  in  all 

Probate  courts  may  establish  and  the  courts,  of  the  validity  of  the  will, 
probate  lost,  destroyed  and  suppressed  Since  the  passage  of  this  act  of  par- 
wills  in  Kentucky.  Happ3'*s  Will,  4  liament,  the  practice  of  establishing  a 
Bibb  (Ky.)553.  In  Mississippi,  Graham  will  in  chancery  is  of  comparatively 
V.  OTallln  3  Mo.  507,  and  in  Alabama,  rare  occurrence  in  England.  Dower  v. 
Apperson  v,  Cottrell,  3  Port.  (Ala.)  Seeds,  28  W.  Va.  143. 
5 1 .  Many  States  of  the  United  States  have 

In  Virginia  it  was  decided  in  Lemon  made  j/^cta/ statutory  provision  for  the 

V.  Reynolds,  5  Munf.  (Va.)  552  (1817),  establishment  and  probate  of  lost  and 

that  a  county  court  or  a  court  of  probate  destroyed  wills, — appointing  the  juris- 

can  set  up  and  establish  a  will  and  have  diction,  regulating  the  procedure,  de- 

the  same  recorded.    In  Banks  v.  Booth,  fining  the  degree  of  proof,  and  pre- 

6  Munf.  (Va.)  385  (1819),  it  was  de-  scribing     the    number     of    witnesses 

cided  that  a  court  of  chancery  can  set  necessary  to    restore  the  contents  of 

up  and  establish  a  lost  or  destroj^ed  lost  wills;  while  in  other  States  juris- 

will,  and  that  in  such  case  issue  out  of  diction  in  such  cases  is  either  interred 

chancery  should  be  directed  to  ascer-  from  the  general  language  of  statutes 

tain  facts  essential  to  a  just  decision  of  giving  to  probate  courts  jurisdiction  in 

the  cause.     These  decisions  are  recog-  all  matters  testamentary;  or  relief  is 

nized  as  binding  law  in  West  Virginia;  had  in  courts  of  equity,  by  virtue  <rf 

and  the  fact  that  the  county  courts  their  power  to  supply  the  lack  of  other 

have  exclusive  jurisdiction  of  matters  courts  in  granting  relief,  where  a  right 

of  probate  in  that  State  does  not  take  sufficiently  perfect  for  redress  by  courts 

away    the     jurisdiction     of    chancery  is    either    not     recognized     by   other 

to  establish  lost  or  destroyed  wills.  courts  or,  by  reason  of  their  defective 
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m.  PLBADiHa  AXB  Pbactigi— 1.  Parties  to  the  Action. — Various 
miscellaneous  decisions  as  to  who  are  proper  parties  to  actions 
upon  lost  wills,^  and  lost  negotiable  instruments,*  are  set  out  in 
the  notes. 

machinery,  cannot  be  fully  protected  The  next  of  kin,  or  those  upon  whom* 

and  administered .  in  case  of  intestacy^  the  devised  estate 

Jurisdiction    to  establish    lost    and  would  have  devolved  bj  inheritance, 

spoliated     wills    has    generally    been  must  be    made    defendants  in  an  ap- 

keld    to     be     in     courts    of    equity,  plication  to  probate  a  lost  will.  Apper- 

I  Story  Eq.  Jur.  (13th  ed.)»  §  254;  Per-  son  v,  Cottrell,  3  Port.  (Ala.)  51;  s.  c, 

ry  on  Trusts,  §  183;  Adams  £q.  248  n.;  29  Am.  Dec.  239;    Goods  of  Deuston, 

Hill  on  Trustees  151;  Blgelow  Fraud  3  Curteis  741.    And  so  of  purchasers 

128;    3  Redf.  on  Wills,   ^   17;  Bailey  from  the  heirs.    Kaster  v,  kaster,  52 

V,  Stiles,  I  Green  (N.J.)  Ch.  220;   Ai-  Ind.  5^.  And,  in  a  bill  in  equity  to 

lison  V,  Allison,  7  Dana  (Ky.)  90;  Bu-  compel  an  accounting,  purchasers  of 

chanan  v,  Matlock,  8  Humph.  (Tenn.)  the  administrator  with  an  earlier  will 

390;  Bulkley  v,  Redmond,  2  Bradf.  (N.  annexed  were  held  to  be  proper  parties. 

Y .  Sur.)  281;  Bowen  v,  Idley,  6  Paige  Gains  v.  Chew,  2  How.  (U.  S.)  619. 

(N.  Y.)  46;    Legare  v,  Ashe,  i  Bay  Objection  to  the  nonjoinder  of  proper 

(S.  Car.)  464.  parties  must  be  made  below,  otherwise 

Chancery  has  jurisdiction  by  statute  the  error  is  waived ;  it  cannot  be,  for  the 

in  Arkansas  and  California.   In  Ken-  first  time,  raised  in  the  appellate  court. 

tucky^  chancery  has  jurisdiction  in  case  Dower  v.  Church,  21  W.  Va.  23;  Hall 

of  spoliation  only.    Campbell  v.  West,  v,  Gilbert,  31  Wis.  691. 

3  B.  Mon.  (Ky.)  242;    Hunt  v,  Hamil-  2.  Loit  Vefotlable  Initmment. — If  the 

ton,  9  Dana  (ky.)  90.  endorser   of  a    lost    negotiable    note. 

Application    for   the    admission    to  which  passes  by  delivery,   afterwards 

probate  of  a  copy  or  draft  of  a  lost  assigns  to  another  his  interest  in  the 

or  destroyed  will  must  be  made  to  the  note,  the  assignee  must  sue  in  the  name 

probate  court  in  the  following  States:  of  the  endorser,  because,  although  as- 

Georgia^  Slade  v.  Street,  27  Ga.   17;  signed,  it  had  not  been  endorsed;  but  if 

Kansas    Rev.     Stat.;     Ohio^     Morn-  it  was  assigned  before  it  became  lost, 

ingstar  t;.  Selby,  15  Ohio  345;    Rhode  the  assignee  may  bring  action  thereon 

/f/ai*</,  Clarke  v.  Clarke,  7  K.  I.  45;  in   his  own   name. 

South  Carolina^  Myers  v,  O'Hanlon,  If  a  negotiable  note,    endorsed    in 

13  Rich.  (S.  Car.)  196.  blank  by  the  payee,  be  lost  by  the  en- 

The  county  court  has  jurisdiction  in  dorsee,   and   he  afterwards  assigns   to 

Colorado,       Rev.      Stat.;      Missouri^  another  his  right  thereto,  the  assignee 

Graham  v,  O'Fallon,  3  Mo.  507;  Jack-  cannot  maintain  an  action  at  law  in  his 

son  t;.  Jackson, 4  VLo.2io\ North  CarO'  own  name  upon  such  lost  note.    Wil- 

lina    and     Tennessee,    Townsend     v.  lis  v.  Cresey,  17  Me.  o. 

Townsend,  4  Coldw.  (Tenn.)  70;   Wis-  There  can  be  no  ooubt  that  a  note 

consin,    Rev.    Stat,    witn    concurrent  endorsed  merely  to  enable  the  assignee 

jurisdiction  in  the  circuit  court.  to  collect  it,   and  which  has  become 

1.  Partial  to  tlie  Action — ^Loit  Will. —  lost,  may  be  recovered  for  the  benefit 

No  one  but  a  legatee  or  devisee,  or  one  of  the  original  promisee,  in  the  name 

in  some  way  interested  in  a  will,  can  in-  of  the  assignee.    Leavitt  v,  Cowles,  2 

sist  on  its  probate,  and   they  should,  McLean  (0.  C.)  491. 

therefore,  be  made  plaintiffs;  but  if  any  If  a  lost  negotiable  note  has  not  been 

devisee  refuse  to  join  in  the  application  negotiated  at  bank,  it  is  necessary  to 

he  may  be  made  defendant;  and  no  one  allege  in  the  bill  all  the  facts  legally 

but  he  may  object  if  brought  in  on  the  necessary  to  be  shown,  to  manifest  due 

wrong    side    of    the    case.      Idley    v,  diligence  to  obtain  the  money  from  the 

Bowen,  11  Wend.  (N.  Y.)  227;  6raige  assignor,  and  the  assignor  ought  to  be 

(N.  Y.)  46.  made  defendant  to  such  bill.      West  v. 

The  heir  at  law  is  a  necessary  party  Patton,  Lit.  Sel.  Cas.  (Ky.)  405. 

to  an  action  by  devisees  under  an  af-  A  prior  owner  of  a  note,  who,  while 

leged  suppressed  will  to  recover  their  such,  obtained  judgment  at  law  against 

share  of  an  estate  which  had  been  ad-  the  maker  of  the  note,  and  afterwards* 

ministered  under  a  supposed  intestacy,  and  while  the  note  was  lost,  transferred 

Hall  V.  Gilbert,  31  Wis.  693;  Vallance  the  contents  of  the  note,  and  the  right 

V,  Vallance,  i  Hagg;  Eccl.  Kep.  603.  to  control  the  proceeds,  has  the  legal 
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2.  Declaration,  Bill,  Petition,  etc. — The  requisites  of  a  declaration, 
bill  or  petition  in  an  action  upon  a  lost  deed,^ 

title  to  the  note,  and  is  a  proper  party  to  make  the  drawer  a  party.    Daries  v. 

to  a  bill  filed  to  recover  the  amount  of  Dodd,  4  Price  Exch.  176. 

the    lost    note    from     the     endorsers,  Upon    showing  an    interest   in  lost 

Smith  V,  Walker,  i  Smed.  &  M.  (Miss.)  drails,  which  had  been  outstanding  for 

Ch.  432.  a  long  time  and  had  not  been  produced 

Trover  may  be  sustained  for  an  in-  by  other  parties,  it  was  held  that  the 

strument  of  writing  as  follows:  **Wa-  payee  and  first  endorser  might  recover 

bash  and  Erie  Canal.  August  i8th,  1834,  thereon.    Fremont's  Case,  4  Ct.  of  CL 

$399.02.  Commissioners  of  the  Wabash  252. 

and  Erie  Canal.    At  sight  pay  to  Dan-  1.  Loct  Deed. — It  is   a    principle  of 

iel  McGillicuddy  &  Co.,  or  order,  three  pleading  that  a  party  relying  upon  a 

hundred  ninety-nine   dollars   and  two  deed,  etc.,  either  as  the  foundation  of  a 

cents,  for  work  done  on  section  No.  7,  cause  of  action,  or  as  ground  of  defence 

feeder  line,  as  per  estimate  of  J.  L.Will-  or  answer  to  the  pleading   of  his  op- 

iams.  engineer,  bearing  even  date  and  ponent,  shall  make  pro/ert  of  the  tn- 

mimber  herewith.  D.Burr,  Commission-  strument,  that  is,  produce  it  (nominally) 

er  of  Contracts.  To  J.  B.Johnson,  Fund  in  court.     But  in  alleging  the  deed  the 

Commissioner    of   the   Board."     And  plaintiff  need  not  in  his  pleading  show 

suit  may  be  brought  by  an  endorsee  of  more  of  it  than  answers  his  own  im- 

the  instrument.     Comparet  v.  Burr,  5  mediate  purpose;   and   even  that  part 

Blackf.  (Ind.)  419.  which  he  states  may  be  set  forth  ac- 

A  promissory  note,  while  it  was  in  cording  to   its   legal   purport  in  sub- 

the  hands  of  a  person  with  whom   it  stance.    The  obtaining  oyer  therefore 

had  been  deposited,  was  assigned  by  a  becomes    frequently    important,  espe- 

deed  with  a  power  to  sue,  etc.,  and  the  cially  on  the  part  of  the  defendant,  not 

assignor     afterwards     demanded     the  only   to  ascertain   the    authenticity  oi 

note,  but  the  depositary  refused  to  de-  the  instrument,  but  also  for  the  purpose 

liver  it  to  him.     Held,  that  the  assignee  of  rendering  available  other  parts  of  the 

might  maintain  trover  in  the  name  of  deed  which  may  restrict  or  explain  that 

the  assignor.     Day  v,  Whitney,  i  Pick,  portion   of  the   instrument    which  is 

(Mass.)  503.  shown  in  the  adverse  pleading. 

The  loser  of  a  negotiable  instrument  If  the  deed  be  lost  or  destroyed,  the 

can  recover  in  an  action  at  law  against  party,    instead    of   making    a    profert 

the  maker's  administrator,  upon  .  proof  thereof,   should    state    the  excuse  for 

that  the  defendant  can  paj'  it  without  omitting    it;    and  then   the  opponent, 

the  hazard  of  being  required  to  pay  it  though  he  may  traverse  the  truth  of  the 

a  second  time,  and  an  averment  of  the  excuse  alleged,  will  be  precluded  from 

loss    of   the    note    is    not    necessary,  praying  oyer.    Chitty  PI.,  *p.36o,  also 

Adams  v.  Baker  (R.  I.),  11   Atl.  Rep.  865,  410. 

168.  As  to  profert  and  oyer,  see  i  Chitty 

One  who  has  taken  wrongful  posses-  PI.  (9th    Am.  ed.),  *pp.  365  and  450 

sion  of  a  promissory  note  and  carried  it  respectively. 

beyond  the  jurisdiction  of  the  court,  in  Loct  Deeds,  etc. — In    Totty  v.  Ne?- 

consequence  of  which  the  plaintiff  sues  bitt,  Trin.  24  Geo.  Ill  B.  R.  (cited  3  T. 

upon  it  as  a  lost  note,  is  not  a  necessary  R.    153.  note),  where    an  action  was 

party  to  an  action  upon  the  note.    But-  brought  on  a  destroyed  bond  as  an  ex* 

ler  V.Anderson,  27  Ind.  117.    .  isting  instrument,  and  profert  made, 

A  bill  will  lie  by  the  last  endorsee  of  the  defendant  prayed  oyer. 

a  lost  bill  of  exchange  to  recover  the  Application  was  made  to  the  court  to 

amount  from  the  acceptor;  and   prior  dispense  with  oyer  after  the  party  had 

endorsees  need  not  be  made  parties  to  pleaded  the  deed  with  profert\  but  the 

the  suit.  Macartney  v.  Graham,  2  Sim.  court  (Buller,  J.)  said  that  the  motion 

285.  was    shaped    wrongly,    for   the  deed 

The  endorsee  of  a  bill  of  exchange  ought  to  have  been  pleaded  according 
which  has  been  lost  has  a  remedy  to  the  facts  of  the  case,  without /r^^/r^A 
against  the  acceptor  by  bill  in  equity  and  they  gave  leave  to  amend  accord- 
to  compel  payment,  and  he  is  not  bound  Ingly. 

to  institute  such  suit  within  any  par-  Buller,  J.:    '^You    have   declared 

ticular  period,  and  it  is  not  necessary  with  a  profert,  and  after  that  the  court 
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lost  will,* 

cannot  say  that  the  defendant  shall  not  v.  Homer,  120  Mass.  277;  Wyckoff  v, 

have  oyer.    You  should  have  declared  Wyckofi^  i  C.  £.  Gr.  (N.  J.)  Ch.  401. 

that  the  bond  was  destroyed,  and  then  And  at  the  same  time  the  substance  of 

it  would  have  appeared  on  the  record  the  will  be  set  out  in  the  petition,  as 

that  the  defendant  was  not  entitled  to  was  done  in  the  cases  cited  in  this  para- 

oyer.    All  that  we  can  do  for  you  Is  to  graph. 

order  that  the  production  of  a  copy  shall  Where  It  is  sought  to  hold  the  de- 

be  oyer.    But  as  no  copy  could  be  pro-  fendant  as  trustee  of  the  devised  prop- 

duced,  and    only    the    substance  of  it  ertj-,  which  he  has  received,  the  bill,  in 

being    stated    in    the    bill  in  the  ex-  an  action  to  set  up  a  lost  will  should, 

chequer,  a  rule  was  obtained  to  show  pray  for  an  accounting  as  well  as  for 

cause  why  the  declaration  should  not  the  establishment  of  the  will.     Harris 

be  amended."  v,  Tisereau,  52  Ga.  153;  s.  c,  21  Am. 

But    where    plaintiff    loses    a  note  Rep.  242;  Hall  v,  Gilbert,  31  Wis.  691. 

after    declaring    on    it    and    making  Amendment  of  the  petition  is  allowed 

frofert,    and    the    defendant    pleads  in    order    to    conform    to    the    proof, 

without    craving    oyer,    plaintiff  may  Sugden  v.  Lord  St.  Leonards,  i  L.  R.,' 

prove  the  loss,  and  contents  of  the  note,  P.  u,  154;  s.  c,  17  Moak  453. 

on    the    trial,  without    amending    the  The  averment  of  an  affidavit  of  loss 

declaration.-    Jones    v,    Robinson,    10  **that     no     testamentary     paper    had 

Ark.  504.  come  into    the  proponent's   hands    or 

An  averment  in  a  complaint  upon  a  possession,  or  now  is  under  his  power 

promissory  note,  that  the  note  is  in  the  or  control,"  was  held  insufficient  because 

possession  of  a  third  person,  who  holds  it  did  not  state  that  no  such  paper  had 

it   without    right,   and    has  carried  it  **come  to  his  knowledge."    Colvin  v, 

beyond   the  jurisdiction  of  the  court,  Frazer,  i  Hags.  Eccl.  Rep.  107. 

and  beyond  the  control  of  the  plaintiff,  A  complaint  to  establish  a  will  which 

is  sufficient  as  a  statement  of  a  cause  of  did  not  allege  that  the  will  had  been 

action  upon  a  lost  note.    The  plaintiff  lost  or  that  it  had  been  destroyed,  but 

could   undoubtedly    have    declared  on  alleged  that,  after  the  testator^  death, 

the  note  as  lost,  but  it  is  sufficient  to  the  defendant  got  access  to  his  papers 

state  the  facts  which  show  that  the  in-  and  there  found  the  will  and  got  it  into 

strument  is  lost.    Butler  v,  Anderson,  his  possession  and  "concealed  and  sup- 

27  Ind.  117.  pressed  or  destroyed   the  same,"  was 

The  payee  of  a  promissory  note,  nqt  held   insufficient    on    demurrer,  it  not 

under  seal,  which  is  lost,  may  maintain  being  certain  from  its  averments  that 

assumpsit  for    the  amount,  but  must  the  will  was  not  in  existence  and  could 

aver  consideration.     Stephens  v,  Crost-  not  be  brought  before  the  court  to  be 

wait,  3  Bibb  (Ky.)  222.  proved  by   a  citation   as  required   by 

A  note,  partly  destroyed,  may  be  de-  statute.  Kaster  v.  Raster,  52  Ind.  532. 
clared  on  as  entire,  and  evidence  will  In  the  matter  of  framing  issues,  pro- 
be received  to  explain  or  account  for  ceedings  in  probate  appeals  are  con- 
the  part  destroyed.  Duck  wall  t;.  ducted  in  accordance  with  the  rules  and 
Weaver,  2  Ohio  13.  practice  in  equity.    The  findings  of  the 

1.  Loit  WllL — The  bill  or  petition  to  jury  are  availed  of  to  inform  the  court 

establish  a  lost    will  should  show  the  in  matters  of  controverted  facts,  which 

petitioner's  interest  therein;  aver  facts  may  become  material  in  settling   the 

to  show  due  execution;  and  set  out  the  final  decree.    Thej'  may  be  disregarded 

substance    of    the    will.      Harris    v,  in  whole  or  in  part,  if  on  the  final  hear- 

Tisereau,  52  Ga.  153;  s.  c,  21  Am.  Rep.  Ing  they  are  not  deemed  important,  or 

242;  Morris  V.  Swaney,  7  Heisk.  (Tenn.)  new  issues  may  be  framed  from  time  to 

591;  Mercer  v,  Mackin,  14  Bush  (Ky.)  time  and  submitted  if  the  rights  of  the 

t34;   Hall    v.   Gilbert,    31    Wis.    691;  parties  may  seem  to  require  it.    Shailer 

>avis  V,  Sigourne^,  8  Mete.  (Mass.)  v.  Bumstead,  99  Mass.  112, 131;  Newell 

487;  Timon  v.Claffey,  45  Barb.  (N.  Y.)  v.  Homer,  120  Mass.  277,  281. 

438;  Newell  V,  Homer,  120  Mass.  277.  A  next  of  kin  contesting  a  will  pro- 

A  supposed  copy  may  be  set  out  at  pounded  by  an  executor,  may  take  out 

length.      Hildreth     v,    Schillinger,    2  a  decree  citing  all  persons,  interested 

Stock.  (N.  J.)  Ch.  196;  Dudley  v.  War-  under  the  will,  "to  see  proceedings." 

ner,  41    Vt.   59;  Cortoly  v,  Gayle,  61  Colvin  v.  Eraser,  i  Hagg.  Eccl.  Rep. 
Ala.  116.    Or  made  an  exhibit.  Newell  •  107. 

1085 


VlMdiag  and  FraetiM.  LOST  PAPERS.  I^eolaration,  Bill,  MltioB,  ite. 

or  lost  negotiable  instrument,^  are  given  and  explained  in  the 
notes. 

Where  satisfactory  evidence  is  given  to  insert  a  special  count  on  a  lost  note, 
of  the  contents  of  a  lost  or  destroyed  in  order  to  let  in  evidence  of  a  second- 
will,  of  its  due  execution,  of  its  ex-  ary  character,  but  this  is  not  necessarj-. 
istence  at  the  time  of  the  testator's  Renner  v.  Bank  of  Columbia,  9  WheiL 
death,  and  of  its  subsequent  loss  or  de-  (U.  S.)  581. 

struction,  the  persons  interested  under  That  the  plaintiffs  are  citizens  of 
it  and  the  persons  in  whose  custody  it  New  York,  to- wit:  of  Illinois,  where 
was  not  beinff  in  any  way  to  blame  for  suit  is  brought,  is  a  repugnant  aver- 
such  loss  or  destruction,  the  court  will,  ment.  The  citizenship  of  the  partj, 
with  the  consent  of  the  only  persons  which  is  to  give  iurisdiction  to  the  court, 
interested  in  the  event  of  intestacy,  must  be  specially  averred.  Leavitt  v. 
grant  probate  of  a  draft  or  copy  on  Cowles,  2  McLean  (C.  C.)  491. 
motion;  but  it  will  not  on  motion  grant  Upon  a  count  for  money  had  and  re- 
probate of  the  contents  of  a  lost  or  de-  ceived,  the  owner  of  a  lost  non-nego- 
stroyed  will  without  either  the  consent  tiable  note  may  recover  its  amount  on 
of  or  notice  to  the  next  of  kin.  Goods  proof  of  its  execution,  delivexy,  tenns 
of  Callan,  Ir.  Rep.  Eq.  484.  and  loss,  without  proving  its  destnic- 

The  original  will  beine  lost  and  no  tion.    Hough  v.  Barton,  20  Vt.  455. 

copy  in  existence,  a  limited   adminis-  In  an  action  on  a  note  which  is  lost, 

tration  with  the  will  (contained  in  an  it  is  not  necessary  to  declare  on  the  note 

affidavit)  annexed  was  granted  until  the  as  lost;  if  such  note  is  lost  after  the  suH 

original  could  be  produced,  to  the  widow  is  commenced,  evidence  may  be  gifen 

as  executrix  and  residuary  legatee  for  of  its  contents.     Easton  v.  Friday.  2 

life  on   her  giving  security;  the  eldest  Richardson   (S.    Car.)  427;  Vanauken 

son  having  been  personally  cited;  two  v.   Hombeck.  2  Green  (N.  J.)  Ch.  178; 

other  children,  minors  and  abroad,  cited  Viles  v,  Moulton,  1 1  Ver.  470. 

by  a  service  on  the  Royal   Exchange,  Proof  that  a  note  has  been  destroired 

and    the    remaining     five    consenting,  by  fire  fully  supports  an  all^;ation  that 

Vallance  v.   Vallance,   1    Hagg.  Eccl.  it  has  been  lost.    McGregoiy  f.  Mc- 

Rep.  693;  In  re  Goods  of  Campbell,  2  Gregory,  T07  Mass.  546  (i^i). 

Hagg.  Eccl.  Rep.  555.  Mala  fides^  in  one   receiving  a  n^ 

1.  Nagotlable  Instrnmenta. — In  a  suit  gotiable  instrument,  must  be  distinctly 

on  a  lost  instrument  the  complaint  need  alleged.     Utter  v.  Rich,  2  Per.  &  Dav. 

not  allege  the  having  given  a  bond,  579;  Matthews  v.  Paythress,  4  Ga.  287. 

though  such  bond  is  necessary  before  Though  the  description  of  a  lost  note 

*^recovexy*.'    Eans  v.  Exchange  Bank,  in  the  declaration,  containing  blanks  as 

79  Mo.  182.  to  the  time  after  the  date  ^vhcn  it  was 

A  declaration  is  demurrable,  in  many  due  and  payable,  and  also  as  to  the  date 

States,  unless  it  contains  an  affidavit  of  of  the  note,  is  technically  insufficient, 

the  owner  stating  the  fact  of  the  loss,  and  would  have  been  ground  for  special 

Carter  v.  Vaulx,  2  Swan  (Tenn.)  639;  demurrer,  j'et,  where  the  count  contains 

Bell  V,  Moore,  9  Ala.  823;  Rowland  v.  an  averment  that  "the  sum  of  money 

Dally,  45  Ga.  129.  in  the  said  promissory   note  hath  been 

The  loss  of  a  note  need  not  be  set  long  due  and  paj-able,**  etc.,  this  will, 
fbrth  bv  a  special  count  in  the  declara-  after  verdict,  sustain  the  recovery, 
tion.  kenner  v.  Bank  of  Columbia,  9  Bradley  v»  Long,  2  Strobh.  (S.  Car.)i«). 
Wheat.  (U.  S.)  581;  Chandron  v.  Hunt,  In  an  action  upon  a  lost  note  br  an 
3  Stew.  (Ala.)  31;  Vanauken  v,  Horn-  endorsee,  he  must  aver  the  actual  de- 
beck,  2  Green  (N.J.)  Eq.  178;  Lazell  v,  struction  of  the  note  to  entitle  him  to 
Lazell,  12  Vt.  443;  Hough  v.  Barton,  recover;  and  an  averment  that  the  note 
20  Vt.  455.  had  been  lost  or  mislaid,  and  cannot  be 

The  complaint  containing  a  particu-  found  or  produced,  if  proved,  will  not 

lar  statement  of  the  circumstances  of  entitle  him  to  recover.  Rogers  v.  Miller. 

the  loss;  held^  that  an  answer  denying  5  111.  333. 

that  the  note  was  lost,  as  alleged  in  the  Where  plaintiff*  could  have  declared 

complaint,  was  insufficient,  as  not  put-  on  the  note  as  lost,  it  is  sufficient  to 

ting  in  issue  the  fact  of  loss.    Castro  v,  state  the  facts  which   show  that  the  in- 

Wetmore,  16  Cal.  379.  strument  is  lost.  *Butler  v,  Anderson, 

It  was  formerly  the  English  practice  27  Ind.  117. 
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3.  Pleas. — ^The  pleas  available  in  actions  upon  lost  papers  and 
their  effect  are  set  out  in  the  notes.* 

Where  it  appeared  that  a  note  had  to  the  missing  ones;   and  copies  of  a 

been  given  for  the  balance  doe  on  the  note  and  mortgage  alleged  to  have  been 

sale  of  land,  which  note  the  payee  had  prepared  after  the  loss  and  tendered 

lost,  it  was  held  that  a  recovery  might  with  a  demand  for  their  execution,  filed 

be  had  on  a  count  founded  upon  the  with  the  complaint,  provided  for  pay- 

original  indebtedness,  it  not  appearing  ment  without  relief  from  valuation  or 

that  the  note  was  negotiable,  or,  if  ne-  appraisement  laws,  with  attorney's  fees 

cotiable,  that  it  had  been  negotiated,  if  collection  should  be  enforced,  but 

Lazell  V.  Lazell,  la  Vt.  443.  there  was  no  allegation  that  the  origi- 

A  declaration  for  the  amount  of  a  nals  contained  such  provisions;  it  was 
promissory  note  that  has  been  lost  by  a  held  that  the  complaint  was  bad  on  de- 
bailee,  setting  out  the  name  of  the  murrer.  Clarke  v.  Featherston,  33  Ind. 
maker,  and  the  amount  of  it,  also  that  142. 

it  was  due  when  received  by  the  bailee,  In  a  suit  on  a  lost  note,  the  complaint 

is  a  sufficient  identification  of  the  note,  alleged  the  making  and  delivery  of  the 

Sandefur  v.  Mattingley,  16  Ark.  237.  note,  on  a  particular  day,  by  the  de- 

The  owner  of  a  lost  note,  not  ne-  fendant  to  the  plaintiff.    The  answer 

gotiable,  may  recover  its  amount,  upon  denied  the  making  and  delivery  of  the 

proving    its    execution,    delivery    and  note  on  the  day  mentioned.    Held^  in- 

terms,  and  its  loss,  without  proof  of  its  sufficient,  as  raising  an  immaterial  issue 

destruction;  and  this  recovery  may  be  as  to  time.    Castro  v,  Wetmore,  16  Cal. 

had  upon  a  count  for  money  had  and  379. 

received.    Hough  v.  Barton,  20  Vt.  445  1.  FtoM. — Even  if  the  loss  of  a  non- 

(1848.)  negotiable  note  be  a  good  defence  in  an 

Demand  from  the  acceptor,  and  notice  action  on  it,  that  defence  does  not  arise 

to  the  endorser,  must  be  alleged  in  the  on  a    plea  of   non  fecit;  not  even  if 

declaration,  and  the  omission  thereof  is  specially  pleaded  would  it  constitute  a 

not  cured  by  verdict.     Doug.  679,  cited  defence.    Chamley  Exr.  v.  Grundy,  25 

in  Lambert  v.  Pack,  i  Salk.  128,  note  a,  En^.  L.  &  Eq.  318. 

A  declaration  describing  a  promis-  where  there  was  a  plea  which  stated 

sor}'  note  as  bearing  date  and  payable  that  the  note  had  been  destroyed  in  con- 

some  time  during  the  last  of  the  month  sequence  of  an  agreement  between  the 

of  October,  or  about  the  first  of  the  testator  and  the  defendant,  it  was  held 

month  of  November,  1838,  is  bad  on  that  this  could  not  be  treated  merely  as 

demurrer,  although  it  is  averred  that  a  plea  stating  the  loss  of  the  note,  by 

the  note  is  lost,  and  that  the  affidavit  rejecting  the  rest  of  its  allegations,  and 

required    by    statute    has    been    filed,  on  application    by   the  defendant   for 

Porter  v,  Nash,  i  Ala.  452.  leave  to  amend  by  pleading  the  loss  of 

When  a  declaration  on  a  note  states  the  note,  the  court  refused  to  grant  him 

its  loss,  it  must,  under  the  act  of  Ala-  leave,  although  {semhle)  the  court  may 

bama^  of  1824,  be  accompanied  with  an  give  leave  to  amend  af^er  trial.  Charn- 

affidavit  that  the  statement  of  the  loss  ley  Exr.  v,  Grundy,  25  Eng.   L.  &  Eq. 

is  true,  and  the  omission  of  the  affidavit  318. 

is  available  on  demurrer  to  the  declara-  A  plea  to  the  merits  of  the  action  is 

tion.    Bell  v.  Moore,  9  Ala.  823.  a  waiver,  after  verdict,  of  an  affidavit 

And  the  declaration  need  not  allege  of   loss.    Union    Bank  v.  Osborne,  6 

that  it  was  not  endorsed  when  lost,  nor  Humph.  (Tenn.)  318. 

whether  lost  before  or  afler  due.  Chau-  Where  the  pleadings  are  verified  and 

dron  V.  Hunt,  3  Stew.  (Ala.)  31.  the  complaint  contains  an  allegation 

In  a  complaint  to  compel  the  re-  that  the  note  in  suit  was  assigned  by 
execution  of  a  mortgage  and  a  note  the  payee  to  the  plaintiff  for  a  valuable 
secured  thereby,  lost  before  they  were  consideration  by  an  instrument  in  writ- 
stamped  or  the  mortgage  was  recorded,  ing,  the  fact  of  the  assignment  is  not 
while  in  the  possession  of  the  person  to  put  in  issue  by  a  denial  that  the  assign- 
whom  they  had  been  executed  and  de-  ment  was  in  writing  and  for  a  valuable 
livered,  there  was  no  direct  averment  of  consideration.  Randolph  v,  Harris,  28 
a  demand,  before  commencement  of  the  Cal.  561. 

action,  for  the  execution  of  a  note  and  A  plea  setting  up  the  loss  of  the  bill 

mortgage  similar  in  form  and  substance  may  be  struck  out,  where  the  plaintiff 
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IT.  EviBEHOE  IH  Case  of  Losa— 1.  Original  Existenoe,  Doe  Eze- 
cntion,  Sealing,  Delivery  and  Lois  or  Spoliation  of  Paper  Hnit  be 
Shown. — Where  a  written  document  which  becomes  material  as  an 
instrument  of  evidence  is  lost,  destroyed  or  withheld,  its  absence 
must  be  satisfactorily  accounted  for  before  secondary  evidence  of 
its  contents  will  be  admitted.  The  former  existence,  due  execu- 
tion, sealing,  delivery,  stamping  (if  any  statute  require  a  stamp, 
and  loss  of  such  paper  must  be  shown.  The  burden  of  proving 
these  facts  is  upon  the  party  seeking  to  introduce  secondary  evi- 
dence  of  the  contents  of  the  lost  paper,  or  upon  the  one  claiming 
a  benefit  thereunder,  and  the  sufficiency  of  such  proof  is  a  mat- 
ter addressed  to  and  resting  in  the  sound  discretion  of  the  court. 
An  affidavit  of  loss  is  usually  sufficient  proof  of  that  fact, 
if  made  so  by  statute.  Notice  of  loss  in  the  case  of  negotiable 
paper  should  be  given  to  the  parties  liable  thereon,  and  notice  to 
the  public  by  advertisement ;  it  is  also  said  that  the  loss  of  a  will 
should  be  publicly  advertised.  And  where  a  paper  is  withheld 
by  the  opposite  party  he  should  have  reasonable  notice  to  pro- 
duce it.  These  requirements  complied  with,  a  suitable  founda- 
tion has  been  laid  for  the  introduction  of  secondary  evidence. 

{a)  In  General, — These  principles,  which  are  practically  of  uni- 
versal application  to  the  various  kinds  of  lost  papers,  are  illus- 
trated in  the  notes  by  a  variety  of  cases  involving  lost  bills  and 
notes,  deeds,  bonds,  records,  etc.,  while  their  application  to  lost 
wills  is  hereafter  explained,* 

files  a  bond  of  indemnity  and  pays  the  held  that  a  plea,  that  the  plaintiff  was 

costs.    Ringrose  v.  Blizzard,  2  F.  &  F.  not  a  bona  Jide  holder,  is  not  the  same 

375;  King  ZK  Zimmerman,  L.  R.,  6  C.  thing  with    mala   fides.      Per  Lord 

P.  466;  Noble  V.  Bank  of  England,  2  Den  man  in  Uther  v.  Rich,  2  Per.  & 

H.  &  C.  355;  McDonnell  v.  Murrajr,  9  Dav.  579;    Matthews  v.  Pavthress,  4 

Ir.  C.  L.  R.  495.  Ga.  287. 

Where  defendants  were  parties  to  a  In  an  action  on  a  lost  "bond,  note, 

proceeding  to  establish  a  copy  of  a  lost  bill  of  exchange,  or  other  mercantile 

note,  they  cannot,  in  an  action  on  the  instrument,'*  the  defendant  maj  take 

established  copy,  file  a  plea  of  non  est  advantage  of  a  variance  between  the 

factum^  especially  at  the  second  term,  instrument  declared  on  and  that  offered 

Vaughn  x*,  Drewry,  79  Ga.  761.  in  evidence,  without  a  sworn  plea  of  m« 

If  a  defendant  desire  to  avail  himself  est  factum.    Boylston  v.   Sherran,  31 

of  an  obliterated  endorsement  on  a  note,  Ala.  538. 

he  must  show  by  plea  that  it  is  material,  1.  Billa  and  Rotes. — Where  evidence 

and  that  it  was  obliterated  without  his  in  regard  to  a  lost  note  is  insufficient  to 

assent;  a  demurrer  will  not  avail  him.  authorize  recover}',  judgment  will  not 

Warner  v.  Spencer,  7  J.J.  Marsh  (Ky.)  be  reversed  because  the  court  instructed 

340.                                                         '  the  jury  that  the  plaintiff*  must  show 

In  Arkansas^  in  an  action  by  an  as-  execution  and  loss  of  the  note  alleged 
signee  upon  a  lost  note,  a  plea  of  set  off  to  be  lost,  and  denying  that  it  ever  ex- 
admits  the  existence,  assignment,  and  isted.    Owen  v.  Crum  (Mo.  App.)i  ^ 
loss  of  the  note.    Wilson  v.  Light,  4  West  Rep.  558. 
Ark.  158.  The  owner  of  a  lost  note,  not  nego- 

In  a  suit  by  a  holder  of  a  bill  fraud-  tiable,  may  recover  its  amount,  upon 

ulently  transferred,  as  to  the  true  owner,  proving  its  execution,  delivery  terms 

a  plea  that  the  plaintiff  did  not  take  it  and  loss,  without  proof  of  its  destnic- 

for  a  valuable  consideration  and  was  tion.    Hough  v.  Barton,  20  Vt  455. 

not  a  bona  fide  holder,  put  in  issue  only  In  a  suit  on  a  lost  note  executed  br 

the  fact  01  payment.    It  was  further  several,  plaintiff  must  show  that  the 
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note  once  existed  as  described  in  his  lost.  The  testificandum  clause  men- 
petition,  but  after  that  he  need  not  tioned  a  seal,  and  there  was  evidence 
prove  the  genuineness  of  the  signatures,  tending  to  show  that  at  the  time  of  ac- 
or  the  binding  force  of  the  note,  on  all  knowledgment,  some  days  before  the 
the  defendants  in  order  to  recover  record,  the  deed  was  sealed,  and  that  it 
against  anj'  of  them.  Keithley  v,  Sty  -  had  a  seal  some  years  afterwards, 
dell,  60  Tex.  78.  Held^  that  it  must  be  inferred  that  there 

One  witness  is  sufficient  to  prove  the  was  no  seal  on  the  deed  at  the  time  of 

execution  of  a  promissory  note,  alleged  its  delivery.     Todd    v.    Union    Dime 

to  be  lost,  and  to  authorize  a  recovery,  Savings  Inst.,  20  Abb.  (N.  Y.)  N.  Cas. 

where  the  plea  is  non  est  factum,  Albro  270. 
u.  Lawson,  17  B.  Mon.  (iCy.)  642.  DeUTory  May  bo  Proiomed  firom  Lapio 

Deeda. — Where  the  former  existence,  of  Time. — The  delivery  of  a  deed  may 

contents,  and  loss  of  a  deed  are  sought  well    be    presumed,  after  the  lapse  of 

to  be  shown  by  parol  evidence,  outside  forty  years  from  the  time  of  a  tax  sale, 

of  the  statute   making,  under  certain  and',  some  search  for  it    being  shown, 

limitations,  certified  copies  original  evi-  secondary  evidence  of  its    contents    is 

dence,  the  foundation  to  be  laid  is  gov-  admissible.    Early   v,  Enwer,  102   Pa. 

erned  by  common  law  rules  of  evidence.  St.  338. 
VandergrifF  v.  Piercy,  59  Tex.  371.  U|X)n  the  issue  of  the  execution  of  a 

A  county    clerk's  certificate  of  the  deed,  where  the  original  deed  is  lost, 

record  of   a  deed  in  his  office  is  ad-  by  the  party  claiming  under  it,  and  the 

missible  in  connection  with  other  evi-  certifie'd  copy  offered  in  evidence  shows 

dence,  the  record  having  been  destroyed,  a  mark  duly  made  by  a  marksman,  the 

as  circumstantial  evidence  tending  to  other  side  may  rebut  by  the  production 

prove  that  such  a  deed,  alleged  to  have  of   the    record     book     from     another 

been     lost,    once     existed.     Allen    v,  county.  Evans  v,  Horan,  52  Md.  602. 
Read,  66  Tex.  13.  Due  execution  of  a  document  with- 

Proof  of  execution  and  acknowledg-  held  by  the  opposite  party,  after  notice 

ment  of   a  lost  unrecorded  deed  dis-  to  produce  it,  may  be  inferred.     Benja- 

penses  with  proof  of  attestation  by  sub-  min  v.  Ellinger,  00  Ky.  472. 
scribing  witnesses.  Simmons  v.  Havens,        Due  execution  and   genuineness  of 

loiN.  Y.427.  alleged  lost  deed  must  be  shown.    El- 

The  statute  permitting  parties  to  be  well    v.    Cunningham,    74    Me.    127; 

witnesses  does  not  relax  the  rule  re-  Kearney  v.  New  York,  92  N.  Y.  617. 
quiring  that  the  execution  of  an  instru-        Plaintiff  claimed  title  to   land  under 

ment   be    proved  by  the    subscribing  M,  who  claimed   from  T,  but  no  deed 

witness.     Henly  v.  Henning,    7  Baxt.  from  T  to  M   was  of  record.    It  was 

(Tenn.)  524.  alleged  that  a  deed  had  been  executed 

One  of  the  grantors  in  an  alleged  lost  and  since  lost.    There  was  evidence  of 

and  unrecorded  deed  to  a  bank  testified  an  agreement  between  T  &  M,  dated  in 

to  the  execution  and  delivery  of  the  1856,  for  the  sale  of  the  land  for  $640, 

deed,  and  there  was  uncontradicted  evi-  $300  of  which  had  l)een  paid,  the  bal- 

dence  of  his  declarations  while  in  pos-  ance  to  be  paid  in  two  weeks,  when  a 

session  of  the  property,  and  before  a  deed  was  to  be  executed.    M  conveyed 

subsequent  deed  to  defendant,  that  the  the  land  a  few  months  after  the  date  of 

title  to  the  property  was  in  the  bank,  the    agreement,  and    neither    T,  who 

Held^  that  a  finding  that  the  deed  was  lived  for  ten  years  thereafter,  nor  those 

executed   and  delivered   would  not  be  claiming  under  him,  laid  claim  to  tlie 

disturbed  on  appeal.    Bingham  v.  Hy*  land  for  thirty  years,  during  all  which 

land,  6  N.  Y.  Supp.  75.  time  the  grantees  of  M  had  paid  the 

It  is  incumbent  on  the  heir  of  the  taxes.  Held^  that  the  existence  of  the 
grantee  in  a  suit  for  the  land  to  prove  deed  was  sufficiently  shown,  and  that 
the  execution  and  genuineness  of  the  it  was  immaterial  whether  it  was  made 
deed  which  he  claims  is  lost,  and  also  to  M  or  his  wife,  as  both  had  joined  in 
to  show  that  he  has  exhausted  his  ap-  the  warranty  deed  under  which  plain- 
parent  means  to  produce  the  original,  tiff  claimed.  Lynn  v,  Morse  (Iowa), 
in  order  to  lay  the  foundation  for  an  39  N.  W.  Rep.  203. 
office  copy,  instead  of  the  original  deed  A  sheriff's  deed,  having  been  filed 
under  which  he  claims  as  such  heir,  for  record,  but  not  recorded,  was  after- 
Elwell  V,  Cunningham,  74  Me.  127.  wards  lost  while  in  possession  of  court 

The  record  of  a  deed  showed  that  as    evidence    in     another   suit.     The 

there  was  no  seal.    The  deed  itself  was  grantee  and  the  sheriff  testified  as  to  its 
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contents,  execution    and  acknowledg-  seeeion  of  the  property,  and  before  a 

ment  in  open  court;  also  the  court  rec-  subsequent  deed  to  de^ndant,  that  the 

ord,  containing  entry  of  acknowledge  title  to  the  property  was  in  tlie  bank, 

ment  of  said  sheriff  of  a  deed  by  him,  Held^  that  a  finding  that  the  deed  was 

was  put  in  evidence.    Held^  that  the  executed  and  delivered  would  not  be 

execution,  loss,  or  destruction  and  con>  disturbed     on    appeal.      Btngfaam   v 

tents  of  the  deed  were  clearly  shown,  Hyland,  6  N.  Y.  S.  75. 

and   that  an  amended  deed  made  by  Ghattol    Mortgage.  —  Neither    mort* 

order  of  the  court  was  admissible  in  g^or  nor  mortgae^ee    can   prove  the 

evidence.    DoUarhide  v.  Parks  (Mo.),  execution    of  a   chattel    mortgage  to 

5  S.  W.  Rep.  3.  which  there  are  subscribing  witnesses 

A  widower  who  had  for  a  long  time  whose  nonproduction  is  not  excused, 
cohabited  with  a  woman,  not  his  wife,  Russell  v.  Walker,  73  Ala.  315. 
married  her,  and  subsequently  died.  Bonds. — Where  a  county  clerk's  offi- 
Before  said  marriage  he  had,  as  it  was  cial  bond  had  been  copied  into  a  book 
alleged,  conveyed  to  a  daughter  by  his  not  required  by  law  to  be  kept,  and 
former  wife  certain  land,  the  deed,  neither  the  original  nor  the  copy  could 
however,  being  lost.  In  a  suit  brought  be  found,  after  proof  of  the  correctness 
by  the  daughter  to  quiet  her  title  to  said  of  the  copy,  held  that  parol  evidence  of 
land,  it  appeared  from  the  evidence  its  contents  might  be  admitted.  Howe 
that  such  a  deed  from  the  father  would  v,  Taylor,  9  Oreg.  28S. 
have  been  the  most  natural  and  just  The  admission  of  the  nominal  plain- 
means  of  providing  for  his  more  help-  tiff  that  he  had  burnt  the  bond,  he  being 
less  children,  and  that  he  had  settled  interested  adverselv  to  the  real  plain- 
on  his  wife  certain  other  land,  which  tiff,  has  been  heli  sufficient  to  let  in 
was  an  ample  substitution  for  dower,  secondary  evidence  of  its  contents. 
Said  daughter's  testimony  of  the  execu-  Shortz  v.  Unaugst,  3  W.  &  S.  (Pa.)  45; 
tion  and  delivery  of  the  deed  was  cor-  Rhode  v.  McLean,  loi  111.  467. 
roborated  by  other  circumstantial  evi-  Records. — Secondary  evidence  of  the 
dence,  and  deceased's  intentions  were  contents  of  a  lost  or  destroyed  record 
clearlj'  proved;  while  the  heterogeneous  is  admissible  upon  proof  of  the  exist- 
•condition  of  the  family  rendered  likely  ence  of  such  record  and  its  subsequent 
the  loss  or  theft  o^  such  a  deed.  Held,  loss  or  destruction.  Martin  v.  Will- 
that  its  delivery  «nd  execution  w^ere  iams,  42  Miss.  210. 
sufficiently  proved.  Teller  v.  Brower,  The  contents  of  a  lost  instrument  of 
14  Oreg.  405.  writing,   which  was    recorded  by  the 

The  existence  of  a  lost  deed  is  not  county  clerk  without  authority  of  law, 

shown  by  a  statement  of  the  fact  that  cannot  be  established  by  proof  that  the 

one  was  made;  the  manner  of  its  exe-  clerk  and  the  subscribing  witnesses  are 

cution  must  appear  as  well.    Lampe  v.  dead,,  and  that  the  record  was  in  the 

Kennedy,  56  Wis.  249.  clerk's  handwriting.  Shlfflet  v.  Morelle, 

In  a  suit  to  quiet  his  title  to  certain  68  Tex.  382. 

land,     plaintiff    claimed     title    under  Kecalpt. — ^The    execution    of  a  lost 

an      unrecorded      deed      which     had  receipt  must  be  proved  before  evidence 

been  lost,  and  defendant  denied    that  of  its  contents  is  admissible.    Holman 

the  deed  had  ever  been  delivered,  and  v,  Bacchus,  24  Mo.  App.  629;  Hamp- 

alleged  that  it  was  made  upon  condi-  shire  v.  Floyd,  39  Tex.  103. 

tion  that  a  railroad  depot  should  be  BUI  of   Lading   and  Hanifett.— The 

built  on  the  land,  and  that,  as  the  con-  same  principle  applies  to  a  bill  of  lading 

dition  had  never  been  performed,  the  and    manifest.     Pendex^    v.  Crescent 

deed  was  void.    Held^  that  the  evidence  etc.  Ins.  Co.,  21  La.  An.  410. 

as  to  the  delivery  of  the  deed  not  being  FrlTato    WUting. — Where   a  private 

sufficient,  and    the  condition    and   its  writing  is  not  directly  but  only  inci- 

nonperformance  being  established  by  a  dentally  in  issue,  its  execution  mar  be 

clear  preponderance  of  the  evidence,  proved    by  any    competent  testimonj 

plaintiff  was  not  entitled  to  recover,  without  calling   the   subscribing   wit- 

St.  Louis  etc.  R.  Co.  v,  Devin,  71  Iowa  nesses.  Kitchin  f.  Smith,  loi  Pa.  St. 453. 

333.  Lease. — ^^A  lease  not  acknowledged  bv 

One  of  the  grantors  in  an  alleged  lost  one    of    the    parties,    but    containing 

and  unrecorded  deed  to  a  bank  testified  mutual  covenants,  is  not  admissible  in 

to  the  execution   and  deliverv   of  the  evidence,  under  lo-wa  Code,   S   3^5^ 

deed,  and  there  was  uncontradicted  evi-  without  proof  of  its  execution.  Chicago 

dence  of  his  declarations  while  in  pos-  etc.  R.  Co.  v.  Lewis,  53  Iowa  loi. 
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(b)  Lost  tVills. — In  the  case  of  lost  wills,  the  principles  above 
referred  to  are  affected  by  considerations  which  do  not  apply  to 
other  kinds  of  lost  papers,  since  with  them  complications  are 
sometimes  produced  by  questions  of  the  provisions  of  statutes 
regulating  the  probate  of  lost  wills ;  as  to  whether  the  >vill  was 
wholly  or  partially  destroyed  by  the  testator  with  the  purpose  of 
revoking  it,  or  fraudulently  suppressed  by  his  heirs,  etc.,  and  by 
other  facts  which  grow  out  of  the  nature  of  the  lost  paper  sought 
to  be  established. 

The  existence,  loss,*  and  due  execution*  of  the  original  will 
must  first  be  proved.  Declarations  of  the  testator  as  to  the  ex- 
istence of  his  will  are  admissible.*     Strict  adherence  to  the  rule 

1.  I  Storj  Eq.  Juris.,  §  88;  i  Greenl.  Appeal,  87  Pa.  St.  67;  Durant  v.  Ash- 
Ev.,  4  558;  I  Phillips  Ev.  5,  6;  Starkie  more,  2  Rich.  (S.  Car.)  184;  Legare  v. 
Ev.  531  n.;  2  Best  Ev.  (Morgan's  ed.)  Ashe,  1  Bay  (S.  Car.)  464;  Minkler  v. 
^14;  Sebree  v.  Dorr,  9  Wheat.  (U.  S.)  Minkler,  14  Vt.  125. 

5C0;    Smith   V.   Carrington,  4  Cranch  The  declarations  of  testator  in   his 

(U.  S.)  62;  Rjgg6  V.  Tayloe,  9  Wheat.  last  sickness  are  admissible  evidence  to 

(U.  S.)  483;  Tsu'loe  t\  Riggs,  i   Peters  strengthen   or  repel  the    presumption 

(U.  S.)  591;  U.  S.  V.  Rey burn,  6  Peters  that  a  will  once  legally  executed  but 

<U.    S.)    352;    Winn    v.  Patterson,  9  not  found  at  the  death  of  the  testator 

Peters  (U.  S.)  663;  Williams  v.  U.  S.,  had  been  destroyed  by  him.    Betts  v. 

I  How.  (U.  S.)  290;  Turner  v,  Yates,  16  Jackson,  6  Wend.  (N.  Y.)  173. 

How.  (U.  S.)  14;  Mercer  v.  Mackin,  14  In  an  issue  to  try  the  validity  of  a 

Bush  (Kj'.)  434.  will  alleged  to  be  revoked  by  a  subse- 

Under  Swan's  Ohio  Rev.  Stat.  1030,  quent  will  which  has  been  destroyed, 
4  47,  a  will  spoliated  or  destroj-ed  can>  tne  declarations  of  the  testator,  up  to 
not  be  established  unless  it  existed  sub-  and  near  the  time  of  his  death,  con- 
sequently to  the  death  of  the  testator,  ceming  it,  were  competent  evidence  to 
Re  Sinclair's  Will,  5  Ohio  St.  290.  show  that  the  destruction  was  not  by 

Gonrt'i    Discretion. — As     a    general  his  direction.      Youndt  v.   Youndt,  3 

rule  where  the  loss  of  a  written  instru-  Grant  (Pa.)  140. 

ment  is  sought  to  be  proved,  its  loss  In  re  Goods  of  Ripley,  4  Jur.,  N.  S. 

should  be  shown  before  allowing  evi-  342,  was  an  application  to  probate   a 

dence  of  its  contents;  but  it  rests  in  the  copy  of  an  alleged  will.    There  was  no 

sound  discretion  of  the  lower  court  to  evidence  of  the  due  execution  of  the 

modify  or  change  the  rule  in  a  particu-  will  except  the  written  declaration  of 

lar  case,  and  tke  exercise  of  that  discre-  the  testator  in  a  letter  or  letters  to  his 

tion  is  not  revisable.    Conoly  v,  Gayle,  brother;  and  the  court,  Sir  Charles 

61  Ala.  116.  Cress  WELL,  said:  **I  have  great  diffi- 

2.  Due  execution  of  a  lost  will  must  culty  as  to  the  execution  of  these 
be  shown,  just  as  in  the  case  of  an  ex-  papers.  There  is  no  doubt  as  to  their 
isting  will  offered  for  probate.  2  Redf.  contents;  the  only  proof  of  the  execu- 
on  Wills  7  n.;  I  Jarman  on  Wills  220;  tion  is  the  statement  of  the  deceased 
Wharton  on  Ev.,  ^  139;  2  Phillips  Ev.  himself.  Is  there  any  precedent  of 
^32;  Bailey  i/.  Stiles,  i  Green  (N.  granting  probate  without  proof  of  due 
J.)  Ch.  220;  Trevelyan  v.  Trevelyan,  i  execution?"  Being  answered  by  coun- 
Phill.  (N.  Car.)  15^.  sel  that  there  was  none,  the  court,  after 

8.  McBeth  v.  McBeth,  11  Ala.  596;  stating     the     evidence,    said:     "Upon 

Weeks  v,  McBeth,  14  Ala.  474;  In  re  principle,  it  seems    to  me   that    there 

Johnson's  Will,  40  Conn.  587;  Dawson  being  noproof  of  the/ffc/wwi  of  the  will 

V.  Smith,  3  Houst.  (Del.)  ^35;   Steele  except  the  declaration  of  the  supposed 

V.  Price,  5  B.  Mon.  (Ky.)  50;  Davis  v.  testator,  the  prayer  must  be   refused. 

Sigoumey,8  Mete.  (Mass.)  487;  Knapp  But  as  the  circumstances  of  the  case 

f.  Knapp,   I   N.  Y.  276;   Boudinot   v.  made  me  anxious  to  grant  probate  if 

Bradford,  2  Dall.  (Pa.)  266;  Youndt  v.  possible,  I  have  caused  enquiries  to  be 

Youndt,   X  Grant   (Pa.)   140;  Jones  v.  made  whether  any  precedent  could  be 

Murphy,  8  W.  &  S.  (Pa.)  275;  Foster's  found  in   the  registry,  but   no  such   is 
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requiring  proof  of  due  execution  of  a  lost  will  has  not  always 
been  insisted  on,  for  in  many  cases  the  testimony  of  one  witness 
has  been  held  sufficient.^  The  fact  of  the  loss  of  a  will  must  be 
proved  by  the  clearest  evidence,  because  it  may  have  been  de- 
stroyed by  the  testator  animo  revocandi^  The  statutes  relating 
to  the  proof  of  execution  and  validity  of  lost  wills  are  remedial, 

forthcoming.  The  case  of  Doe  d.  Shall-  proved  by  all  the  subscribing  witnesses 
cross  V.  Palmer,  16  Qj,  B.  747;  15  Jur.  if  they  are  to  be  had.  Moselej  r. 
836,  inclines  the  other  way.  The  court  Carr,  70  Ga.  333. 
refused  to  admit  declarations  of  the  In  a  proceeding,  instituted  under  tbe 
testator  made  after  the  execution  of  the  Georgia  Rev.  C(xie,  §  3396,  to  establish 
will,  as  to  an  interlineation  it  con-  a  will  alleged  to  have  been  destroyed 
tained;  h  fortiori  such  declarations  since  the  death  of  the  testator,  the  ec^ 
could  not  be  received  as  to  the  whole  cution  must  be  proved  by  three  sub- 
will.  Sugden  v.  Ix>rd  St.  Leonards,  scribing  witnesses,  ifalive  and  within  the 
L.  R.,  1  P.  D.  227;  Chisholm's  Will,  7  jurisdiction  of  the  court,  as  in  the  case 
B.  Mon.  (Ky.)  408;  Mercer  v,  Mackin,  of  probate  in  solemn  form.  Kitchens 
14  Bush  (lij'.)  434.  And  the  court  re-  v.  Kitchens,  39  Ga.  168. 
fused  to  grant  probate  of  a  lost  codicil,  The  fact  of  the  loss  or  destruction  of 
of  the  execution  of  which  no  proof  was  a  will  must  be  established  in  the  same 
forthcoming.  In  re  Goods  of  Wilson,  manner  as  a  probate,  that  is,  two  of  the 
26  L.  T.,  N.  S.  405.  subscribing  witnesses  must  be  produced, 

Where  a  will  was  destroyed  by  a  or  their  nonproduction  accounted  for, 
testator,  on  the  supposition  that  he  had  and  then  the  handwriting  or  the  fact  of 
substituted  another  for  it,  but  which  was  their  having  signed  the  will  as  wit- 
not  duly  executed,  probate  of  a  copy  of  nesses  must  be  duly  proven  by  compc- 
the  first  will  was  gpranted.  Scott  v.  tent  testimony.  Collyer  v.  Colljer.4 
Scott,  I  S.  &  T.  258.  Dem.  (N.  Y.)  53;  s.  c,  17  Abb.  (N.  Y.) 

1.  Boudinot     v,    Bradford,    2    Dall.  N.  Cas.  328. 

(Pa.)  266;  Carson's  Appeal,  59  Pa.  St.  Although  the    statute    requires  the 


493  i  Greenough  v.  Greenough,  11  Pa.    will  to  be  attested  by  two  witnesses,  it* 
St.  489;   Vernon   v.  Kirk,  30  P       ~ 
I;  McKee  v.  White,  50  Fa.  Si.3i 
Graham  v.  O'Fallon,  3  Mo.  507;  Dan    Ala.  352. 


•^^  -  ^-»-- .,-  — O  —      ^^^      '  —  —  — ^      —  • 

489;   Vernon   v.  Kirk,  30  Pa.   St.    contents  in  case  of  loss  may  be  proved 
218;  McKee  r.  White,  50  Pa.  St.  354;    by  one  of  them.     Skeggs  v.  Horton,  8j 


V,  Brown,  ^  Cow.  (N.  x.)  483;  Dickey  A  will  destroyed  by  the  heir  at  lav 

V,    Malechi,    6    Mo.    177;    Kearns  v,  was  admitted  to  probate  on  proof  of  its 

Kearns,  4  Harr.  (Del.)  183;  Jackson  v,  contents  by  one  witness,  and  the  pro- 

Betts,  6  Cow.  (N.  Y.)  377.  duction  of  a  rough  draft,  the  proof  of 

And  wills  have  even  been  admitted  the  execution  l^ng  full.    Keams  :'• 

to  probate  against  the  oath  of  the  sub-  Keams,  4  Harr.  (Del.)  83. 

scribing  witness  that  the  legal  formal!-  Heirs  at  law  and  devisees  are  compe* 

ties  had  not  been  complied  with  by  the  tent  witnesses  to  prove  the  execution  of 

testator  at  the  execution  of  the  will,  a  will  if  it  cannot  be  otherwise  proved. 

Peebles  v.  Case,  2  Bradf.  (N.  Y.)  226;  Mercer  v.  Mackin,  14  Bush  (Ky.)  434; 

Jackson  v.  Christman,  4  Wend.  (N.  Y.)  Conoly  v.  Gayle,  61   Ala.  116;  O'Neal 

277;  Jauncey  v,  Thorne,  2  Barb.  (N.  v,  Reynolds,  42  Ala.  197. 

Y.)Ch.  40;  Chaffee  V.  Baptist,  10  Paige  2.    Davis    v.     Sigoumey,    8  Mett 

(N.    Y.)   8c;    Haynes    v,  Haynes,  13  (Mass.)  487;  Davis  v.  Davis,  2  Addam* 

Ohio  St.  598;  Thomas  v.  Tanner,  6  T.  Eccl.  223;  Bette  v,  Jackson,  6  Weni 

B.  Mon.  (Ky.)  52.  (N.  Y.)  173-   Huble  v.  Clark,  i  Hagg. 

Under  Georgia  Code,  4  2431,  provid-  Eccl.   iic;   Clark  v.   Wright,  3  Pic^ 

ingthat,in  case  of  the  loss  of  a  will,  "a  (Mass.)  07;  In  re  Thornton,  i  Curtd* 

copy  of  the  same,  clearly  proved  to  be  Eccl.  913;  Newell  v.  Homer,  120  Mass. 

such  by  the  subscribing  witnesses  and  277;  Mercer  v.  Mackin,  14  Bush  (Kv) 

other  evidence,  may   be  admitted    to  434. 

probate    .    .     .     but    in    ever}'    such  It  is  not   necessary  for  the  parties 

case  the  presumption  is  of  revocation  seeking    probate,    having   proved  the 

by  the  testator,  and  that  presumption  factum  of  the  original  instrument  »n«i, 

must    be    rebutted    by  proof."    Held^  given  sufficient  secondary  evidence  oj 

that  the  existence  of  the  will  must  be  its  contents,  to  show  how  the  ongicu 
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was  in  fact  destroyed  or  lost.     Patten  dence,  from    the    peculiar    manner  in 

V.  Paulton,  I  S.  &  T.,  4jur.,  N.  S.  341.  which  the  mutilations  were  effected,  that 

If  suspicion  is  cast  upon  the  allegation  there  was  no  intention  to  revoke  the 

ofloss,  great  diligence  in  the  search  must  whole   will,   hut    that    the    papers    as 

he  shown;  but,  in  the  absence  of  sus-  altered  were  intended  as  a  drafl  for  a 

picion  against  the  party  alleging  the  loss,  new  will,  and  in  the  event  of  his  not 

a  less  degree  of  diligence  will  be  re-  making  a  new  will,  to  operate  as  his 

quired.    Phoenix  Ins.  Co.  v.  Taylor,  c  will.    Clarke  v.  Scripps,  2  Rob.  Eccl. 

Minn.    492;     Kelsey    v.    Hanmer,    18  Rep.  563. 

Conn.  311;  Pickard  V.  Bailey,  26  N.  H.  Parol    evidence    is    inadmissible    to 

152;  Leland  v.  Cameron,  31  N.  Y.  115.  show,  of  itself,  the  revocation  of  a  will. 

Proponent  was  a  witness  as  to  the  Such  evidence  can  only  be  introduced 
loss  of  the  will,  and  contestant,  on  cross-  to  explain  and  show  the  intention  of 
examination,  exhibited  a  copy  of  a  bill  equivocal  acts  by  the  testator  or  by  his 
in  chancery,  filed  and  verified  by  her  direction,  destroying  or  abrogating  a 
prior  to  that  time,  which  she  made  affi-  will.  Hargroves  v.  Redd,  43  Ga.  142. 
davit  to,  knowing  it  averred  that  de-  Presumption  of  ReToeation. — Where  a 
cedent  died  intestate.  By  agreement  will  was  made  April  i6th,  1837,  ^^^  ^^^ 
of  counsel,  it  was  expressly  understood  defendants  alleged  that  another  will 
that  this  copy  was  to  be  read  in  evi-  made  about  June  17th,  1837,  different  in 
dence,  but  contestant  declined  to  do  its  dispositions,  revoking  former  wills, 
this,  until  proponent  closed  her  evi-  and  that  it  was  destroyed  or  suppressed 
dence;  and  thereupon  the  court,  at  pro-  hy  fraud,  it  was  held  (i)  that  if  such 
ponent's  instance,  required  the  copy  to  destruction  or  suppression  is  shown  ex- 
be  read  then.  Held,  not  error.  Conoly  pressly  or  by  circumstances,  and  that 
V,  Gayle,  61  Ala.  1 16.  the  dispositions  of  the  second  will  are 

In  the  case  of  a  will  and  codicil,  inconsistent  with  those  of  the  first,  it 
where  tlie  concluding  words  of  the  amounts  to  a  revocation;  (2)  that  when 
codicil  and  the  name  of  the  testator  at-  the  second  will  cannot  be  found,  and 
tached  thereto  are  torn  off,  the  name  the  question  is  what  became  of  it,  the 
and  the  seal  to  the  will  remaining  en-  first  presumption  is  that  it  was  in  the 
tire;  held  that  the  codicil  was  cancelled  possession  of  the  testator  and  that  he 
by  the  act  of  tearing;  and  that  it  lay  cancelled  it;  but  if  it  was  in  the  pos- 
upon  the  party  who  wished  to  establish  session  practically  of  the  wife  or  ex- 
it to  show  that  the  cancellation  was  ecu  tor  whose  interests  are  adverse  to 
done  by  accident  or  mistake,  or  without  It,  proof  ought  to  be  given  on  the  sub- 
an  Intention  to  revoke.  In  such  case  ject,  and  the  absence  of  proof  is  an 
the  legal  presumption  is  that  the  tear-  argument  against  the  presumption;  (3) 
ing  was  done  by  the  testator  himself,  that  in  case  of  a  spoliation  or  fraud  to 
when  of  sound  mind.  In  tearing  the  the  second  will,  it  is  not  necessary  to 
name  from  the  codicil,  a  part  of  the  will  show  its  contents,  or  in  what  respect  it 
written  on  the  opposite  side  of  the  revoked  the  first,  as  must  be  done  in 
sheet  was  also  torn,  and  the  jury  were  ordinary  cases.  As  to  this  latter  point, 
instructed  that  if  by  mistake,  intending  the  court,  zStsr  quoting  with  approval 
only  to  cancel  the  codicil,  the  testator  the  opinion  of  Lord  Mansfield,  in 
tore  off  a  part  of  the  will,  forgetting  Harwood  v,  Goodright,  i  Cowp.  91, 
that  there  was  writing  on  the  other  and  of  Chancellor  Walworth,  in 
«ide,  the  will  would  not  thereby  be  can-  Betts  v.  Jackson,  6  Wend.  (N.  Y.)  173, 
celled.  Held  J  that  the  jury  misht  have  180,  adds:  "If,  therefore,  on  another 
been  instructed  as  matter  of  Taw  that  trial  the  jury  should  find  the  factum  of 
there  was  no  cancellation  of  the  will,  a  subsequent  will,  and  that  this  will 
In  re  Cook's  Will,  3  Am.  L.  T.  353;  was  destroyed  or  withheld  by  fraud, 
Sutton  V,  Sutton,  Cowp.  812;  ^lartins  they  may,  and,  as  I  conceive,  are  bound 
-v,  Gardiner,  8  Sim.  73;  Roberts  v,  to,  infer  that  the  second  will  contained 
Round,  3  Hagg.  Eccl.  Rep.  552.  inconsistent  dispositions  with  the  first; 

A  testator  executed  his  will  in  1843,  nay  more,  in  odium  sfoliatoriSy  that 

which  remained  in   his  custody  until  the  second    will    contidned    a    clause 

his  death,  when  it  was  found  in  a  muti-  expressly  revoking  all  former  wills.    In 

lated  state — torn  and  cut;  but  the  sig-  point  oflaw  It  must  be  regarded  as  a 

nature  of  the  testator  and  of  the  attest-  will  subsisting  at  the  death  of  the  tes- 

ing  witnesses  remained  at  the  end  of  tator,  so  as  to  operate  as  a  revocation 

the  will.    The  testator  died  suddenly,  of  all  former  devises.    It  is  far  better 

Held^  in  the  absence  of  extrinsic  evi-  that  there  should  be  an  intestacy  than 
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and  should  be  construed  liberally.^     If  the  destruction  of  the  will 

that  a  spoliator  should  be  rewarded  for  sivel v  that  it  was  destroyed  bjr  her  di* 

his  dishonesty.     It  is  absurd  to  require  rectibn.    Dawson   v.  Smith,  3  Hoost 

strict  proof  of  the  contents  of  a  will,  so  (Del.)  33c. 

as  to  operate  as  a  revocation,  where  it        1.  Half  v.  Gilbert,  31  Wis.  691.   In 

appears  that  it  has  been  destroyed  by  Dan  v.  Brown,  4  Cow.  (N.  i.) 4S3, 

fraud.    From  the  great  anxiety  which  Woodworth,  J.,  said:  "The  will  of  B 

testators  frequently  feel  to  conceal  the  J  was  proved  by  one  of  the  subscrib- 

disposition  of  their  estates,  it  would,  in  mg  witnesses.    He  stated  that  it  was 

a  majority  of  cases,  be  impossible  to  executed  in  the  presence  of  himself 

8 rove  their  exact  contents.    Jones  v.  J  M  and  another  person,  whose  name 

[urphy,  8  W.  &  S.  (Pa.)  275;  Hope's  he  did  not  recollect,  but  had  no  doubt 

Appeaf,  48  Mich.  518.  of  his  being  a  credible  witness.    Under 

it  seems  that  the  mere  concomitance  the  circumstances  of  this  case,  this  was 

of  interest  and  opportunity  to  surrepti-  frima  facie  sufficient." 
tiously  destroy  the  will  of  another  does        The  statute  requiring  certain  solem- 

not  rebut  the     presumption    existing  nities  as  to  the  execution  and  revocation 

where  such  instrument,  known  to  have  of  wills,  has  remedied  some  inconren- 

been  in  existence,  cannot  be  found  after  iences  which  had  been  experienced  in 

testator^s  death,  that  it  was  destroyed  by  the  common  law.    It  intends  more  ef- 

him  animo  revocandi.    Hatch  v.  Sig-  fectually  to  guard  against  frauds  and 

man,  i  Dem.  (N.  Y.)  519.  perjuries — ^to  prevent  as  well  the  setting 

In  Moore  v,  Moore,  i  Phil.  ^75,  the  up  of  wills  never  made  as  the  avoiding 

will  was  indeed  found  after  the  death  of  of  those  which  are  in  truth  made  and 

the  testatrix,  but  in  a  mutilated  state,  never  revoked.    These  hedges  against 

having  been  deliberately  cut  through  frauds    and    perjuries    should   not  be 

in  several  places  by  someone,  though  broken    by    the   constructions  of  the 

the  contents  thereof  could  still  be  ascer-  statute. 

tained.  As  the  mutilated  paper  was  Where  a  testator  has  duly  published 
found  in  the  repository  of  the  testatrix  his  will,  that  testament  should  not  be 
after  her  death,  and  there  was  no  evi-  avoided  by  the  act  of  another  in  purloin- 
dence  to  fix  the  spoliation  on  any  other  tng  or  defacing  the  instrument  against 
person,  the  court  presumed  it  was  done  the  consent  of  the  testator.  These  acts 
by  the  testatrix  animo  canceliandi^  may  be  done  to  the  instrument  without 
and  pronounced  for  intestacy.  Lexley  the  knowledge  or  participation  of  the 
9.  Jackson,  3  Phil.  126;  Wilson  v.  Wil-  testator,  as  by  strangers,  or  by  the  testa- 
ton,  3  Phil.  552;  Davis  v.  Davis,  2  tor  himself,  or  through  his  means,  but  b/ 
Adams  223;  Colvin  v.  Frazer,  2  Hag^.  accident  or  error,  as  where  he  threw 
Eccl.  Rep.  266--a  duplicate  is  void  ink  on  the  paper  instead  of  sand,  or 
where  presumption  of  cancellation  mistakes  and  destroys  one  paper  for 
animo  revocandi  prevails  in  case  of  another,  and  so  obliterates  or  destrovs 
first  part.  Schoolmasters  v,  Frazer,  2  without  any  intention  to  revoke  or  a'n- 
Haeg.  Eccl.  Rep.  613.  nul  the  testament.  Such  acts  are,  there- 

If  after  making  her  will,  the  deceased  fore,  equivocal,  liable  to  mistake,  and 

took  it  into  her  possession  and  it  con-  abuse,  and  fraud,   and  accident.   The 

tinued  in  her  possession  until  it  disap-  safety  of  the  regulation  of  the  common 

peared,  the  presumption  will  be  that  law  and  of  the  statute,  acting  on  these 

•he  voluntarily  destroyed  it  animo  rev-  equivocal   signs,  consists  in  requiring 
ocandi.     And    yet     ^^'  "  »      - 


of  her  possession  and  in  that  of  another  joined  with  the  Intent  of  the  tesUtor. 

person,  who  had  been  entrusted  with  to  revoke  and  annul  the  instrument 
the  keeping  and  preservation  of  it,  it        Revocation  is  an  act  of  the  mind;  ii 

must  be  shown  that  it  came  again  into  consists  in  the  will  and  purpose  to  de- 

her  own  possession,  or  was  actually  de-  stroy  or  annul  the  operation  of  the  in 

stroyed  by  her  direction,  or  it  will  not  strument.     This  will  or  purpose  o(  ih.* 

be  held  or  presumed  to  be  revoked  by  mind  must  be  made  known  by  someone 

ner,  but  will  be  deemed  to  remain  un-  or  other  of  these  outward  signs  orsvm- 

revoked  by  her,  and  it  will  then  be  in-  bols  of  revocation,  pointed  out  bv'ibe 

cumbent   on    the   parties   resisting  the  statute.     Any    one    of  these  signs  or 

establishment  of   it  to   show    conclu-  symbols    performed    in    the    slightest 
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was  procured  by  the  compulsion  or  fraud  of  some  third  person, 
satisfactory  proof,  oral  if  need  be,  should  also  be  furnished.^ 

2.  Borden  of  Proving  Lo8%  eto. — Upon  the  party  seeking  to  in< 
troduce  secondary  evidence  of  its  contents  rests  the  burden  of 
proving  the  loss  of  a  written  instrument.* 

3.  Uniat  Li  Sufficient  Proof  of  Loss. — Whether  sufficient  proof  has 
been  given  of  the  destruction  or  loss  of  an  instrument  to  lay  the 
foundation  for  admitting  secondary  evidence  of  its  contents  is 
often  a  question  of  nicety  resting  in  the  sound  discretion  of  the 
court.*     It  is  not  necessary  that  proof  of  the  loss  of  primary  evi- 

manner,  joined  with  the  declared  intent  the  papers  of  the  proper  custodian,  who 

and  settled  purpose  of  revoking,  will  be  was  dead,  the  deed  being  alleged  to  be 

a  good  revocation.     It  is  the  intention  lost.     McGuire  v.  Bank  of  Mobile,  42 

that  must  govern.    The  question  is,  has  Ala.  589.    See  Christy  v.  Kavanagh,  45 

he  revoked  or  not — revocavit  vel  nonf  Mo.  375. 

It  is  a  question  of  fact  and  intention.  A  person  alleging  the  loss  of  an  in- 

In  pursuing  the  enquiry,  the  existence  strument  last  in  his  possession,  under 

of  one  fact  may  be  inferred' from  the  which  he  is  claiming    a    right,  must 

proofof  other  facts.   Beauchamp*8  Will,  clearly  prove  the  loss;    otherwise  the 

4  T.  B.  Mon.  (Ky.)  361.  presumption  as  to  the  contents  of  the 

1.  I  Wms.  Exrs.  158;  Foster  v,  Fos-  instrument  will  be  against  him.  Little 
ter,  I    Add.  462;  Podmore  v.  Whatton,  v.  Marsh,  2  Ired.  (N.  Car.)  Eq.  18. 

3  Sw.  &  Tr.  449;  Card  v.  Grinman,  5  8.  Wliat   Is    Sufficient  BTldence. — In 

Conn.  164;  Burns  v.  Burns,  4  S.  &  R.  lading  a  foundation  for  the  introduction 

(Pa.)  294;    Pollock  V.   Wilcox,  68  N.  of  secondary  evidence  of  a  lost  paper 

Car.  46;  Graham  v.  Campbell,  56  Iowa  or  writing,  no  universal  rule  can  be  laid 

258;  Auger  Co.  v,  Whittier,  117  Mass.  down,  and  much  must  be  left  to  the  dis- 

45i;Chamberlin  v.  Mfg.  Co.,  1x8  Mass.  cretion    of   the  presiding  judge,  who 

532;  Elwell  V.  Mersick,  50  Conn.  272;  must  be  reasonably  convinced  that  the 

Livingstone  v,  Rogers,  i   Caines   (N.  document  is  lost,  destroyed,  or  beyond 

Y.)  487;  Ford  V,  Walsworth,  19  Wend,  the  jurisdiction  of  the  court;  and  when 

(N.  Y.)  334;  Enders  v.  Sternberger,  2  no  probable  motive  appears  for  with- 

Abb.  (N.  '^  .)  App.  31;  Davis  v,  Alston,  holding  the  document,  less  evidence  is 

61   Ga.  225;  Cross  v.  Johnson,  65  Ga.  required  than  under  suspicious  circum- 

717;    Nolen    V.    Gwyn,  16    Ala.    725;  stances.    Jernigan  v.  State,  81  Ala.  58; 

Wilkerson  v.  Allen,  67  Mo.  502;  Gracte  Camden  v,  Belgrade,  78  Me.  204. 

i;.  Morris,  22  Ark.  415;  State  t^.Cuellar,  It    is    for  the  determination  of  the 

47  Tex.  295,  298;  Howe  v.  Taylor,  9  court,  when  the  contents  of   a  paper 

Oreg.  288;  Schouler  on  Wills,  $  402.  alleged    to    have    been    destroyed  are 

2.  And  no  instrument  can  be  said  to  sought  to  be  proved  by  parol  evidence, 
be  lost  until  a  careful  search  has  been  whether  the  fact  of  destruction  has  been 
made  for  it.  Hansen  v,  American  Life  established,  and  whether,  if  established, 
Ins.  Co.,  57  Iowa  741.  it  was  not  destroyed  to  create  an  excuse 

A  party  alleging  the  loss,  in  order  to  for  nonproduction,  or  to  injure  the  op- 
make  out  a  case  authorizing  secondary  posite  party.  Mason  v,  Libbey,  90  N. 
evidence  of  the  contents  of  a  material  V.  683;  s.  c,  64  How.  (N.  Y.)  Pr.  259. 
paper,  must  show  that  he  has  in  good  While  the  preliminary  enquiry  neces- 
faith  exhausted,  to  a  reasonable  degree,  sary  to  the  introduction  of  secondary 
all  the  sources  of  information  and  evidence  is  addressed  to  the  discretion 
means  of  discovery  which  the  nature  of  of  the  court,  all  the  evidence  admitted 
the  case  would  naturally  suggest,  and  is  for  the  consideration  of  the  jury, 
which  were  accessible  to  him.  Kearney  Graham  v.  Campbell,  56  Ga.  258. 
I'.  New  York,  92  N.  Y.  617.  It  is  not  sufficient  for  a  witness,  where 

The  claimant  must  show  by  clear  and  secondary  evidence  is  sought  to  be  in- 
full  evidence  that  such  a  deed  once  ex-  troduced  of  the  contents  of  an  Instru- 
isted,  its  legal  operation,  and  its  loss,  ment  claimed  to  be  lost,  to  give  his 
Loftin  V,  Loflin,  96  N.  Car.  94.  opinion  as  to  the  character  and  extent 

The  proponent  must  show  that  the  of  the  search  made  for  it;  he  should 

original  deed  could  not  be  found  among  give  the  facts  of  the  search  in  order 
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dence  be  beyond  the  possibility  of  mistake,  but  only  to  a 
moral  certainty  ;*  reasonable  proof,  stronger  or  weaker  according 
to  the  circumstances  of  the  case,  seems  to  be  all  that  is  required.* 
The  stringency  of  the  rule  is  proportionate  to  the  character  and 
value  of  the  lost  papers.*     But  it  seems  that  in  general  the  party 

is  expected  to  show  that  he  has,  in  good  faith,*  with  reasonable 
diligence,^  exhausted  in  his  search  all  the  sources  of  information 

that  the  court  may  determine  whether  contents,  is  revisable  in  the  supreme 

it  has  been  sufficiently  diligent.     Shep-  court,  when  erroneous  in  matter  of  law. 

ard  V,  Pratt,  x6  Kan.  209.  But  as  to  whether  the  court  below  has 

If  no  objection  be  made  to  the  asking  found   facts    correctly    from  eiidence, 

of  leading  questions,  or  the  proving  by  fro  and  con^  bearing  upon  the  existence 

parol  of  the  contents  of  writings,  with-  of  the  facts  of  which  the  rule  upon  that 

out  showing  them  to  be  lost  or  inacces-  subject  is  predicable,  it  is  not  for  the 

sible,  the  admission  of  such  evidence,  supreme  court  to  enquire  or  determine. 

and  the  allowance  of  such  questions  Durgin  v,  Danville,  47  Vt  95. 

will   furnish  no  ground  for  a  new  trial.  1.  United  States  v,  Sutter,  21  How. 

Nor  will  this  be  changed  by  the  fact  (U.  S.)  170,  175. 

that  the  moving  party  was  not  repre-  2.  Minor  x^.  Tillotson,  7  Pet.  (U.  S.) 

sented  on  the  trial,  if  its  counsel  volun-  99;  Bouldin  v.  Massie,  7  Wheat.  (U. 

tarily  absented  themselves  and  were  not  o.)  122;  Wine  v,  Abbott,  28  Me.  367; 

present    to    raise    objections.    Cotton  Waller  v.   Eleventh   School   Diet.,   22 

States   L.  Ins.  Co.  v.  Edwards,  74  Ga.  Conn.  326;  Can*  v.  Minert,  42  111.  179. 

220.  8.  Only  slight  proof  of  loss  is  required 

Evidence  of  search  for  a  paper,  which  where  thev  have  but  a  transitory  inter- 
is  shown  to  have  been  destroyed,  is  un-  est.  So  held  in  the  case  of  a  private 
necessary  as  a  foundation  for  parol  evi-  letter  by  which  a  person's  birth,  age  or 
dence  of  its  contents.  Hawley  v.  Robe-  identity  might  possibly  be  established. 
son,  14  Neb.  435.  American  Life  Ins.  Co.  v.  Rosenagley 

Where  there  is  but  a  feeble  presump-  77  Pa.  St.  507. 

tion  that  a  paper  has  been  preserved.  Whether  sufficient  search  has  been 

the  defendant  may  introduce  parol  evi-  made  for  a  document  depends  much  on 

dence  of  its  contents  after  proving  that  its  nature  and  the  circumstances  of  the 

the   plaintiff,  on  enquiry  for  it  pending  case.     R.  East  Farleigh,  6  Do.  &  Rvl. 

the  suit,  answered  that  It  was  lost;  that  147;  Gathercole  v.  Miall,  15  M.  Sl  W. 

she  had  made  diligent  search  for  it;  that  319;  Richards  v,  Lewis,  15  jur.  512;  R. 

she  believed  it  destroyed,  but  that  she  v.  Braintree,    i   E.  &  E.  51;  Qjiilter  r. 

was  bound  by  it.    If   her  attorney,  in  Jorfs,    14   C.   B.,    N.   S.   747.      As    a 

reply,  testifies  that  the  document  has  useless   document    may    be  sho'wn    to 

since  been  found,  but  he  declines  to  have  been  lost  or  destroyed  on  proof  of 

produce  it,  the  court  should  either  ad-  a  much  less  search,  and  after  a  much 

mit  the  secondary  evidence  or  grant  a  shorter  time  than   an   important    one. 

motion  by  the  defendant  to  continue  the  Gathercole  v,  Miall,    15  M.  &  W.  319. 

case  on  the  ground  of  surprise.    Craw-  Where  a  portion  of  a  document  -was 

ford  V.  Hodge  (Ga.),  8  S.  E.  Rep.  208.  shown  to  have  been  burned,  and  the 

Where  it  appears  that  diligent  search  other  portion  lost  or  in  the  hands  of  a 

was  made  for  the  missing  papers  by  the  nonresident,  the  contents  of  such  paper 

witness  and  his  two  attorneys,  in  whose  may  be   proved  by  parol.    Edgell    r. 

possession  he  had  left  them,  and  who  Conaway,  24  W.  Va.  747. 

have  since  gone  to  distant  counties,  his  4.  A  plaintiff  cannot  give  evidence 

testimony  is  sufficient  proof  of  their  loss  of  a  lost  promissory  note  without  first 

to  let  in  secondary  evidence  of  their  proving  its  loss,  so  as  to  repel  an  infer- 

contents,  without  the  additional  testi-  ence  of  fraudulent  design  in  loss  or  de- 

mony   of  the  attorneys.    Jennigan  v,  struction.    Blade  v,  Noland,  12  H^end 

State,  81  Ala.  58.  (N.  Y.)  173. 

RsTlewlnff  OB  Appeal  EzeroiM  of  6.  What  degree  of  diligence  in  the 
Oonrt't  Deoiiion. — ^The  decision  of  the  search  is  necessary  It  is  not  easy  to  de- 
county  court  on  the  question  of  the  fine,  as  each  case  depends  much  on  its 
loss  of  a  paper,  preliminary  to  the  ad*  peculiar  facts;  and  the  decision  of  the 
mission  of  secondary  evidence   of  its  question,  whether  the  loss  of  the  instru- 
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and  means  of  discovery  which  the  nature  of  the  case  would  natu- 
rally suggest  and  which  were  accessible  to  him.* 

mentis  sufficiently  proved  to  admit  sec-  To  admit  secondary  evidence  of  a 

ondary  evidence  of  its  contents  rests  in  deed  alleged  to  have  been  lost,  it  is  not 

the  wise  discretion  of  the  court  and  is  not  sufficient  to  show  that  search  was  made 

to  be  determined  by  the  jury — Page  v.  for  the  original,  but  there  must  be  dili- 

Page,  15  Pick.  (Mass.)  368;  Glassel  v.  gent  search  at  every  place  where  the 

Mason,  32    Ala.    719;    Woodborth  v,  paper  would  likely  be  found ;  and  proof 

Barker,  i  Hill  (N.  Y.)  172;  Bachelder  of  the  execution  of  the  instrument,  as 

-v.  Nutting,   16  N.   H.  261;   Shortz  v.  well  as  proof  of  its  loss,  must  be  made. 

Unanest,  3  W.  &  S.  (Pa.)  45;  Parks  v.  Singer  Mfg.  Co.  v.  Riley,  80  Ala.  314. 

Dunkfee,  3  W.  &  S.  (Pa.)  291;  Rex  v.  A  less  degree  of  search  for  a  lost  pa- 

Merton,  4  M.  &  S.  48;  Huff  v.  Hall,  56  per  will  be  required  where  from  lapse 

Mich.  456;  and,  haying  been  decided  by  of  time  there  is  a  strong  presumption  of 

the  court  it  is  not  afterwards  to  be  sub-  loss.     Vaughn  v,  Biggers,  6  Ga.   x88; 

mitted  to  the  juir.     Witter  v.  Latham,  Fretwell  v.  Morrow,  7  Ga.  264. 

12  Conn.  392;   Flinn  v,  McGonigle,  9  A  material  fact  may  be  established 

W.  &  S.  (Pa.)  75;  Woods  V,  Gassett,  11  by  secondary  evidence  when  no  objec- 

N.  H.  442;  Vaughn  v,  Biggers,  6  Ga.  tion  is  raised — Vaughn  v.   Eckler,  69 

188.  Iowa  332;  and  so  in  an  action  by  a  joint 

A  diligent  and  bona  fide  but  fruitless  maker     for     contribution,     the     note 

search  must  have  been  made  for  the  lost  is  the  best  evidence;  but  parol  evidence 

paper    in    all  places   where    it    would  admitted  without  objection  will  sustain 

probably  have  been  kept  before  evi-  the  finding.    Judd  v.  Small,  107  Ind. 

dence  can  be  given    of  its    contents.  398. 

Viles  V,  Moulton,  11  Vt.  470;  Meek  i;.  In  an  action  on  a  promissory  note, 

Spencer,  8  Ind.  1x8;  Davis  v»  Spooner,  secondary  evidence  of  its  contents  may 

3  Pick.  (Mass.)  284;  Dennis  v.  Brew-  be  received  on  the  testimony  of  the 

ster,  9  Gray  (Mass.)  351;  Rutland  etc.  plaintiff  that  he  had  not  seen  it  since  it 

R.  Co.  V.  Thrall,  35  Vt.  536;  Rash  v.  was  used  in  a  former  chancery  suit,  and 

Whitney,  4  Mich.  495;   Cheatham  v.  on  proof  of  search  by  his  solicitor  in 

Riddle,  8    Tex.    162;    Haywood,   etc.  that  suit  among  his  papers,  and  by  the 

Plank  R.  Co.  v.  Bryan,  6  Jones   (N.  register  in  chancery  of  search  among 

Car.)  L.  82.  the  papers  on  file  in  his  office.    Katzen- 

Where,  in  a  prosecution  for  forgery  berg  v.  Lehman,  80  Ala.  512. 

of  a    note,    it    was    shown    that    the  Lost  BUI  of  Lading. — Secondary  evi- 

note  was,  so  far  as  could  be  ascertained,  dence  of  the  contents  of  a  bill  of  lading 

lastin  the  possession  of  the  State's  attor-  may  be  received  when  it  is  shown  that 

ney,  who  testified  that  he  had  searched  the  document  is  beyond  the  jurisdiction 

for  it  among  his  papers  and  elsewhere  of  the  court,  in  the  hands  of  a  person 

without  finding  it,  and  members  of  the  residing  in  another  State.     Young  v. 

grand  jury  and  others  who  had  posses-  East  Alabama  R.  Co.,  80  Ala.  100. 

sion  of  it  testified  to  having  searched  and  1.  2  Best  on  £v.  ( Morgan^s  ed.),  $  482 

being  unable  to  find   it,  held  that  suffi-  and    exhaustive  note;  Starkie  on   Ev. 

cient  foundation  had  been  laid  for  the  in-  (Sharsw.  loth  ed.)  pp.  *53i-540  and  val- 

troduction  of  secondary  evidence.    Bra-  uable  notes;  i  Whart.  on  Ev.  (14th  ed.), 

shears  v.  State,  58  Md.  563.  (^  141-163;  2  Phillips  Ev.  (4th  Am.  ed.) 

The  grantee  in  a  deed,  and  its  custo-  ^53;  Rex   v,   Castleton,  6  T.  R.  236; 

dian  at  the  time  it  was  lost  having  tes-  Rex  v.  Morton,  4  M.  &  S.  48;  i  Stark, 

tified   as  to   its  loss,  is  competent  to  Ev.    336-340;     Wells    v,     M'Dole,    2 

prove  its    contents,   without    showing  South   501;   Thompson    v,    Travis,    8 

that  he  has  made  search  to  recover  it  Scott  85;  Parks  v,  Dunkle,  3  Watts  & 

Pastel  V,  Palmer    (Iowa),  32   N.  W.  Serg.  (f^a.)  291;  Gathercole  i;.  Miall,  15 

Rep.  257.  L.  J.  Exch.  179:  Doe  v.  Lewis,  15  Jur. 

Before  parol  evidence  can  be  intro-  512;  5  Eng.  L.  SL  Eq.  ^o. 

duced  of  the  contents  of  a  deed  which  Where  a  party  has  been  deprived  of 

is  claimed  to  be  lost,  it  must  be  shown  an  instrument  by  fraud,  secondary  evi- 

that  an  unsuccessful  search  has  been  dence    of   its  contents   is    admissible, 

made  for  it  in  the  place  where  it  was  Grimes  v,  Kimball,  3    Allen    (Mass.) 

last   known    to    have    been.     Taylor  518.    And   even    where  a  party  who 

V,  Clark,  49  Cal.  671.  offers  to  prove  the  contents  of  a  paper 
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It  is  evident  that  in  the  application  of  these  principles  to  par- 
ticular kinds  of  lost  papers,  the  nature  of  the  lost  paper  in  ques- 
tion, the  relation  of  the  parties  by  whom  or  against  whom  it  is 
sought  to  be  established,  and  many  other  facts  and  circumstances 
will  affect  the  decision.  In  the  notes,  therefore,  are  classified  the 
cases  indicating  what  is  sufficient  proof  of  loss  in  the  following 
varieties  of  lost  papers :  Lost  letters  ;* 

has  himself  destroyed  it,  he  may  ex-  letter.    Stevens  v.  Miles,  142  Mass.  571. 

plain  the  circumstances  of  the  destnic-  Where  proof  of  the  loss  of  letters  aiul 

tion   in  order  to  prove  the    contents,  of  a  fruitless  search  for  them  is  maMy 

Tobin  V.  Shaw,  ^5  Me.  331 ;  Shortz  v,  secondary  evidence  of  their  contents  i» 

Unangst,  3  W.  &   S.   (Pa.)   45;    Ru-  admissible.     Roehl  v.  Hannesser,  114 

dolph  V.  Lane,  57  Ind.  115.  Ind.  311;     McClure    v.  Campbell^  25 

The  rule  that  before  secondary  evi-  Neb.  57;  Huff  t;.  Hall,  56  Mich.  456. 
dence  can  be  admitted  as  to  the  con-  A  press  copy  of  a  letter,  which  the 
tents  of  a  lost  paper,  the  evidence  of  the  writer  testifies' was  mailed  by  him,  roaj 
person  who  was  the  proper  custodian  be  received  in  evidence,  although  the 
of  the  paper,  as  to  its  loss,  must  be  ad-  addressee  denies  having  received  it 
duced,  recognized  and  applied,  in  a  Rosenthal  t;.  Walker,  11 1  U.  S.  185. 
case  where  the  husband,  to  whom  the  In  an  action  to  recover  money  p^d 
paper  had  been  delivered,  left  it  at  his  by  plaintiff  to  defendant,  where  plain- 
house,  and  claimed  that  during  his  ab-  tiff's  evidence  shows  that  he  sent  the 
sence  his  wife  had  destroyed  it.  An-  money  to  a  third  person  to  be  paid  to 
derson  v.  Maberry,  2  Heisk.  (Tenn.)  defendant,  and  said  person  testifies  that 
653.                          "  he  received  the  money  enclosed  in  a 

Where  a  bill  single  is  declared  on,  it  letter,  and  that  the  letter  has  been  lost, 

is  a  sufficient  excuse  for  not  producing  it  a  letter  press  copy  thereof  is  admisa- 

that  the  defendant  wrongfully  obtained  ble.    Nowlen  v.  Lyon  (Mich.),  41  N. 

possession   thereof  from  the  plaintiff's  W.  Rep.  496. 

attorney;  and  affidavit  of  the  loss  of  the  The  failure  to  produce  original  letten 

bill  is  not  necessary  in   such  case,  in  in  evidence  was  sufficiently  accounted 

Alabama,    Robinson  v.  Curry,  6  Ala.  for  by  stating  that  they   had  betn  filed 

842.  among  the  papers  in  the  case  and  could 

Where  a  paper  is  executed  in  dupli-  not  be  found  upon  the  files,  and  that 

cate,  and  it  is  proved  that  one  of  the  their  whereabouts  were  unknown,  such 

originals  is  lost  and  the  other  in  the  statements  being  uncontradicted.  Such 

rightful  possession  of  a  person  on  trial  loss  is  to  be  proved  by  a  fair  prepon- 

for  an  offence,  sufficient  foundation  has  derance  of  the  evidence,    and,   when 

been  laid  for  the  introduction  of  a  copy  made,  admits  parol  proof  of  the  con- 

of  the  paper,  since  the  court  cannot  tents.    Comas  v.  Haas,  107  Ind.  512. 

compel  the  accused  to  produce  the  pa-  Testimony  of  one  who  had  received  a 

per  as  evidence  against  himself.     State  letter  that  he  had  sat  for  two  hours 

V.  Gurnee,  14  Kan.  1 1 1 .  hunting  through  the  pigeon  holes  where 

1.  Lost   Letters. — Under    an    a^ree-  he  kept  his  letters;  that  he  looked  half 

ment  that  all  letters  received  by  detend-  a  dozen  times,  but  could   not  find  it; 

ant   from  plaintiff  should  be  produced  that  he  thought  that  he  had  torn  it  up 

in  open  court,  a  letter  shown  to  have  and  thrown  it  in  the  waste  basket;  and 

been  properly  addressed,  stamped   and  that  he  also  looked  in  other  places,— is 

mailed,  with  directions  to  return  in  ten  sufficient  foundation  for  evidence  of  the 

days,  but  which  had  never  been  returned,  contents  of  the   letter,  though  he  also 

was  not  produced;  it  was  held  that  a  testifies  that  it  may  yet  be  in  the  pigeon 

p^ess  copy  was  admissible.     Duringer  holes  with  the    others.     Delamater  v. 

V,  Moschino,  93  Ind.  495.  Prudential  Ins.  Co.,  5  N.  Y.  Supp.  5S6. 

Plaintiff  testified  that  he  received  a  Objection  cannot  be  made  to  proof 

letter  and  sent  it  to  a  friend  in  another  of  a  copy  of  a  letter  on  the  ground  that 

State,  and  that  all  that  he  knew  about  it  it  is  not  the  best  evidence,  where  it  ap* 

afterwards  was  that  his   friend  wrote  pears    that  the   copy  had   been  criti> 

that  he  had  mislaid  the  letter  and  could  cally  compared  with  the  original,  and 

not  find  it.    Held,  that   the    plaintiff  that  due  effort  was  made  to  obtain  the 

might    testify    to  the  contents  of  the  original,  which  was  traced  to  tlie  pof- 

1098 


iTidflBM  in  Cm  Of  low.  LOST  PAPERS.  MBetont  FvooTof  Ion. 
lost  postal  cards  -}  lost  telegrams  ;*  lost  contracts  ;• 

seeeion  of  a  party  who  had  left  the  search  In  the  place  where  the  recipient 

State,  and  who  refused  to  give  it  up.  kept  such  things;  held^  sufficient  to  en* 

State  V,  Sterling  (41  La.  An.)}  6  So.  title  him  to  give  oral  evidence  of  the 

Rep.  583.  contents  thereof.    Lindaur  v.  Meyberg, 

A  letter  press  copy  is  not  admissible  27  Mo.  App.  181. 

in  evidence  until   the  orieinal  is  ac-  8.  Loft  Contraots. — Where  evidence 

counted  for.    Delaney  v.  Errickson,  xo  showed  that  a  written  contract  had  been 

Neb.  493;  State  v,  Halstead,  73  Iowa  lost  or  was  in  the  possession  of  the  de- 

376.  fendant,  a  witness  having  testified  that 

In  an  action  by  an  endorsee  against  he  made  a  copy  of  the  contract,  the 

the  maker  it  was  shown  that  he  had  attorney  who  had  drawn  the  contract 

written  a  letter  to  C,  informing  of  the  should  be  allowed  to  read  the  copy  for 

fraudulent  character  of  the  note;  that  the  purpose  of  refreshing  his  memory, 

the  letter  was  last  seen  in  possession  of  Evidence  of  declarations  by  the  defend- 

C,  an  alleged  agent  of  the  plaintiff,  and  ant,  as  to  the  condition  of  the  contract, 

that  C  had  gone  to  parts  unknown;  it  should  be  admitted.    Scott  v,  Slinger- 

was  held,  that  secondary  evidence  of  its  land,  44  Hun  (N.  Y.)  254. 

contents  might  be  introduced    by  the  Upon  failure  of  appellant  to  produce 

defendant,  without    his    first    having  a  written  contract  between  herself  and 

siven  notice  to  the  plaintiff  to  produce  husband,  executed  by  the  latter  during 

ft.    Stirling  7K  Buckingham,  46  Conn,  his   lifetime,  in  which  some  provision 

461.  had  been  made  for  her;  held,  that  the 

1.  Loil  POftal  Oards. — Where,  on  the  presumptions  were  against  her,  and  that 
trial  in  the  justice's  court,  a  postal  card  secondary  evidence,  not  only  of  the 
had  been  properly  put  in  evidence,  and  contents,  but  also  of  the  execution  of 
delivered  to  the  justice,  but  had  been  the  paper,  might  be  introduced.  Benja* 
lost  or  mislaid,  and,  on  search  by  the  min  v,  Ellinger,  80  Ky.  472. 

justice,  could  not  be  found,  there  was  A  copy  of  a  copy  of  a  recorded  pa- 
no  error,  at  a  subsequent  trial  in  the  per — a  marriage  contract,  for  instance- 
county  court,  in  allowing  parol  evidence  is  not  evidence  in  the  absence  of  proof  of 
of  its  contents.  MuUenbach  v,  Batz,  loss  of  the  original,  or  of  the  copy. 
49  Wis.  409.  Mercier  v.  Harnan,  39  La.  An.  94. 

Whefe  the  plaintiff  testified  that  he  If  a  copy  of  a  paper  was  furnished 

deposited  in  the  post  office  a  postal  card  by  one  party  to  a  contract  to  the  other, 

properly   addressed  to  the  defendant,  as  a  guide  in  his  performance,  the  latter 

but  the  defendant  testified  that  he  had  may  put   it    in  evidence    against    the 

never  received  it,  it  was  held  that  there  former,  without  preliminary  proof  to 

was  sufficient  evidence  of  its  loss  to  account    for    the    original.     Moore  v. 

permitof  secondary  evidence  of  its  con-  Belloni,  42  N.  Y.  Sup.  Ct.  184. 

tents.    Vancir  v.  Hagler,  27  Kan.  407.  In   an  action  upon  an  account,  made 

2.  Loft  Telegrams. — Where  secondary  up  of  charges  for  goods  sold  upon  writ- 
evidence  of  the  contents  of  a  telegram  ten  orders,  held  incompetent  for  the 
is  attempted  to  be  introduced  as  against  plaintiff  to  speak  of  their  contents 
the  sender,  proof  of  the  destruction  of  when  the  orders  were  not  produced  on 
all  original  messages  sent  from  the  tele-  the  trial  and  identified.  Covington  v, 
graph  office  on  the  day  of  transmission  Steele,  88  N.  Car.  145. 

of  a  despatch  is  sufiicient  foundation  Where  A,  as  successor  of  B,  assumed 

for  its  admission;  but  only  where  it  is  the  latter's  contracts,  the  existence  of 

shown  that  the  copy  offered  is  a  correct  one  of  which  A  denied,  held,  that  the 

transcript  of  a  message  actually  author-  other  party  thereto  might  show  its  ex- 

ized  by  the  sender.     Smith  v.  Easton,  istence   by  parol.     Louis    Cook  Mfg. 

54  Md'  138.  Co.  V,  Randall,  62  Iowa  244. 

Secondary  evidence  of  the  contents  The  contents  of  an  application  for  a 

of  telegrams  is  admissible  on   the  testi-  life  policy  cannot  be  proved  by  eecond- 

mony  of   the  clerk  of  the  telegraph  ary  evidence,  unless  Its  loss  or  destruc- 

company   that  the  original   telegrams  tion  is  shown,  or  if  it  is  in  the  posses* 

have  been  destroyed.    Oregon   S.   S.  sion  of  the  company,  until  there  haa 

Co.  V,  Otis,  14  Abb.  (N.  Y.)  N.  Cas.  been  some  proper  effort  to  procure  it. 

388;  s.  c,  I  Cent.  Rep.  73A.  Lewis  v,  Hudmon,  56  Ala.  186 

Proof  of  the  receipt  ot  telegraphic  On  the  trial  of  S  for  theft  of  tools  of 

despatches    and    of     an    unsuccessful  W,  W  testified  that  S  executed  to  him 
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STidtnoe  in  Gut  of  Lms.  LOST  PAPERS.  SniBcient  Proof  of  Im. 
lost  bills  and  notes  ;*  lost  deeds  ;* 

a  bill  of  sale  thereof.  Held^  that  parol  check  against  the  shopkeeper  to  re- 
proof of  the  contents  of  the  bill  was  cover  the  value  of  the  check,  the  jurj 
inadmissible  without  proof  of  its  loss,  were  properly  directed  to  find  for  the 
Sager  v.  State,  ii  Tex.  App.  no.  plaintiff  if  they  thought  the  defendant 

1.  Loot  Bills  and  Notes. — ^The  fact  that  had   taken  the  check    under  circum* 

a  note  had  been  destroyed  will  dispense  stances  which  ought  to  have  excited  the 

with  strict  proof  of  the  handwriting;  suspicion  of   a    prudent   man.    HM^ 

and  whatever  will  satisfy  the  jury  that  secondly,  that  the  shopkeeper  having 

it  once  existed  will  be  sufficient.    Brad-  taken  the  check  five  days  after  it  was 

ley  V.   Long,  2    Strobh.   (S.  Car.)  Ch.  due,  it  was  sufficient  for  the  plaintiff  to 

ido.  show  that  he  once  had  a  propertj  in  it 

The  holder  of  a  negotiable  promis-  without  showing  how  he  lost  it   Down 

sory  note  in  an  action  against  the  maker  v.  Hailing,  4  B.  &  C.  330. 

is  not  required  to  give  direct  and  posi-  S.    Lost    Deeds. — If    the    instniment 

tive  evidence  of  its  destruction  where  were  executed  in  duplicate  or  triplicate, 

he  has  not  produced  the  note  on  trial,  the  loss  of  all  the  parts  must  be  proved 

although   such  note  is  overdue.     It  is  in  order  to  let  in  secondary  evidence  of 

sufficient  if  he  give  such  proof  as  shows  its  contents.     R.  v.  Castleton,  6  T.  R. 

that  the  defendant  cannot  aflerwards  be  236;  B.  N.  P.  254;   Alivon  v.  Furnival, 

compelled  to  pay  the  amount  to  a  bona  i  C,  M.  &  R.  292. 

fide  holder.    Swift  v.  Stevens,  8  Conn.  Secondary  evidence  is  admissible  to 

431.  prove  the  contents  of  a  deed  known  to 

In  a  suit  on  certain  notes,  by  plaintiff,  have  been  in  the  custody  of  a  master, 

as  surviving  partner  of  one  P,  against  and  unsuccessfully  sought  for  after  the 

the    maker,  the  notes   were   not    pro-  master's  death.    Congdon  v,  Morgan, 

duced,  but  it  was  shown  that  they  had  14  S.  Car.  587. 

been  discounted  by  plaintiff's  firm;  that  The    grantee    and    custodian  of  an 

there  was  no  entry  on  the  books  of  the  alleged  deed  testified  positively  that  the 

firm  showing  that  the  debt  had  been  deed  had  been  lost  and  that  he  could 

discharged,  and  that  the  notes  had  been  not  produce  it.     He  was  not  examined 

taken  from  the  custody  of  the  firm  by  as  to  the  manner  of  the  loss,  but  his  an- 

P,  and  had  not  been  returned.    There  swers  implied  that  the  fact  that  the  in- 

was  also  evidence  that  afler  P's  death  strument  had  been  lost  was  within  hh 

defendant  had  access  to  the  private  safe  knowledge.    Held^  on  appeal,  sufficient 

of  P,  and  it  was  proved  that  afler  such  foundation  for  the  introduction  of  parol 

death  defendant  had  possession  of  the  evidence  as   to   its   contents,   without 

notes.      Held^  that  the  nonproduction  showing  that  search    had  been  made. 

of  the  notes  was  sufficiently  accounted  Postel  v.  Palmer,  71  Iowa  157. 

for  so  as  to  put  the  defendant  on  his  de-  To  lay  the  foundation  for  an  office 

fence.    Clift  v,  Moses,  112  N.  Y.  426.  copy,  instead  of  the  original  deed  under 

When  notes  past  due  have  been  de-  which  he  claims,  by  the  heir  of  the 

livered  up  on   payment  of  a  portion  of  grantee  in  a  suit  for  the  land,  it  is  in- 

the  amount,  and  new  notes  given  for  cumbent  on  such  heir  to  prove  the  exe- 

the  remainder,  the  presumption  is  that  cution   and    genuineness    of  the  deed 

the  notes  delivered  up,  being  no  longer  which  he  claims  is  lost,  and  also  to  show 

of  value,  have  been  destroyed,  and  sec-  that  he   has    exhausted    his  apparent 

ondary   evidence  of   their  contents  is  means  to  produce  tlie  original.    Elwell 

admissible.     Chrysler  v,  Renois,  43  N.  v,  Cunningham,  74  Me.  127;  Kearnerr. 

Y.  209.  New  York,  92  N.  Y.  617. 

The  owner  of  a  check  drawn  upon  Where  proof  is  made  of  the  loss  of  a 
a  banker  for  £50  having  lost  it  by  acci-  contract  to  convey  land,  a  copy  thereof, 
dent,  it  was  tendered  five  days  after  the  if  shown  to  be  correct,  is  admissible  u 
date  to  a  shopkeeper  in  payment  of  secondary  evidence  to  prove  the  con- 
goods  purchased  to  the  value  of  £6  los,  tents  of  Uie  original,  though  no  search 
and  he  gave  the  purchaser  the  amount  has  been  made  to  ascertain  whether  the 
of  the  check  after  deducting  the  value  original  was  registered,  such  contract 
of  the  goods  purchased.  The  shop-  being  valid  without  registration.  Man- 
keeper  the  next  daj'  presented  the  ney  v.  Crowell,  84  N.  Car.  314. 
check  at  the  bankers  and  received  the  The  loss  of  a  deed  after  the  lapse  of 
amount.  Held^  that  in  an  action  nearly  forty  years  was  considered  sof* 
brought  by  the  person  who  lost  the  ficiently  proved,  for  the  purpose  of  es- 
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.fffldenoe  In  Case  of  Lom.          LOST  PAPERS.  SnAdent  Proof  of  Lo«« 

lost  warranty  ;  ^ 

tablishing  title,  by  testimony  of  a  second  grantor,  and  the  deed  to  him,  and  also 

grantee  that  he  believed  it  to  have  been  one  of  the  deeds  purporting  to  be  made 

among    his    papers    which    had    been  by  him,    under    which  the   defendant 

casually  destroyed ;  this  grantee  being  claimed,  were  lost,  and  counsel  agreed 

an  expert  lawyer,  who  had  examined  in  writing  that  copy  deeds  from  the 

the  title  at  the  time  of  his  purchase  and  records  might  be  used  in  lieu  of  the 

had     presumably     retained     his    title  original,  "without  exhibiting    primary 

papers.    King  v.  Carpenter,  37  Mich,  evidence  or  accounting  for    it,**   such 

363.  agreement  merely  dispensed   with  the 

A  suit  was  brought  under  the  statute  necessity  for  the  laying  of  the  founda- 

to  enforce  on  land  a  lien  for  a  fine  im-  tion  for  the  introduction  of  secondary 

posed  for  a  violation  of  the  liquor  law.  evidence,  but  did  not  estop  the  plaintiff 

Held,  that  the  county  attorney  might  from  attacking  as  a  forgery  the  deed 

introduce  copies  of  deeds  in  evidence  under  which  the  defendant  claimed  in 

without  first  showing  that  the  originals  the  manner  prescribed  bj*-  $  27x2  of  the 

were  not  within  the  control  of  the  attor-  Georgia    code.    Patterson  v.  Collier, 

ney   general.      Pfefferle    v.    State,  39  75  Ga.  419. 

Kan.  128.    The  fact  that  a  deed  is  be-  As  to  a  deed  executed  in  Gtf{?r^f  a,  the 

tween  third  parties,  and  void  because  of  presumption    is  that    the  subscribing 

the  capacity  of  the  grantor,  does  not  witnesses  also  resided  there;  and  it  is 

alter  the  rule  that  it  must  first  be  pro-  not  necessary  to  produce  them  or  to  ac- 

duced  or  its  nonproduction  accounted  count  for  their  absence  before  adducing 

for,  before  parol  evidence  is  admissible,  secondary    evidence  of  its    execution. 

Smith  V.  Cox,  9  Oreg.  327.  Elliott  v.  Dyche,  80  Ala.  376. 

Proof  of  the  existence  of  an  original  In  a    suit  for    specific    performance 

unrecorded  deed  by  one  witness  and  of  plaintiff's  title  was  objected  to  on  the 

its  loss  by  two,  who  also  testified  that  ground  that  a  deed  which  was  lost  had 

diligent  search  had    been  made,  held  not  been  properly  proved  for  record  by 

sufficient  to  admit  secondary  evidence  the    subscribing    witnesses.    The   evi- 

ofits  contents.    Golder  v.  Bressler,  X05  dence  showed   that  the  vendor  in  the 

111.  419.  lost  deed  had  a  good  title,  and  had  de- 

Parol  evidence  that  a  deed  was  exe-  livered  possession  to  his  vendee,  which 

cuted,  but  not  recorded,  was  afterwards  possession  has  since  continued  undis- 

lost,  and  could  not  be  found,  lays  the  turbed;  that  the  title  has   never  been 

foundation  for  secondary  evidence  of  its  questioned  by  anybody,  and  the  attest- 

existence    and    effect.       Calloway    v,  ing  witness  of  the  lost  deed  testified  to 

Cossart,  45  Ark.  81.  its  execution.    Held,  that  the  existence 

An  unsuccessful  search  in  the  place  and  quality  of  the  lost  deed,  though  un- 

where  an  alleged  lost  deed  was  known  recorded,  could  be  proved  by  parol,  and 

to    have  been  must  be  shown   before  the  evidence  showed  that  the  plaintiff's 

parol  evidence  can  be  introduced  of  the  title  was  good.    Irving  v.  Campbell,  4 

contents    of    the    deed.      Taylor    v.  N.  Y.  S.  103. 

Clark,  49  Cal.  671.    Testimony  by  the  In  laying  foundation  for  introducing 

proper  custodian  of  a  deed  that  he  has  secondary   evidence  of  a  lost  deed,   it 

searched  for  it  and  cannot  find  it,  opens  appeared  that  the  recorder,  after  en- 

the  door  for  the  admission  of  secondary  dorsing  it  filed  for  record,  stated  that 

evidence.    Woody  v.  Dean,  24  S.  Car.  he  had  not  time  to  record  it  then,  and 

499;  Postel  V.  Palmer,  71  Iowa  157.  it  was  thereupon  offered  in  evidence  on 

A  deed  having  been  left  by  the  the  trial  of  a  pending  cause  and  left 
grantee  in  the  office  of  the  grantor's  with  the  judge,  and  while  in  his  pos- 
agent  for  the  sale  of  land,  and  the  agent  session  it  was  lost  or  destroyed.  Held, 
and  his  partner  having  testified  that  that  the  failure  to  produce  the  record  as 
they  searched  for  it  in  the  office  and  the  best  evidence  of  its  contents  was 
wherever  they  thought  it  could  be,  pa-  sufficiently  accounted  for.  DoUarhide 
rol  evidence  of  its  contents  is  admissible,  v.  Parks,  92  Mo.  178. 
though  the  grantee  testifies  that  the  1.  Loft  Warranty.— The  evidence  in 
agent  took  the  deed,  tore  the  seal  from  an  action  for  breach  of  a  written  war- 
it,  and  placed  it  in  the  waste  basket  ranty  showed  that  some  time  before 
Niland  v.  Murphy,  73  Wis.  326.  suit  the  paper  had  been  entrusted  to  a 

Where,  in  an  ejectment  cause,  both  lawyer  to  bring  suit  on,  that  both  he 

parties     claimed     under     a    common  and  the  plaintiff  had  afterwards  made 
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IiitaMe  in  Cam  of  Lms.          LOST  PAPERS.  fhifioimit Proof  «flM. 
lost  records;*  lost  will;*  lost  stock  books,  account  books,  etc.;* 

thorough  search  in  his  office  for  the  peared  that  such  abstract  came  from  a 

warranty  without  finding  it,  that  the  res-  former  owner  of  the  land  in  dispute.  It 

idence  of  the  lawyer  is  now  unknown  to  was  heid^  that  it  would  be  presumed 

plaintiff,  but  he  had  written  to  the  law-  that  such  abstract  was  made  and  deliv- 

yer  without  receiving  an  answer.    Held  ered  to  some  former  owner  and  handed 

sufficient  evidence  of  loss  to  permit  sec*  down  as  an  accompaniment  of  the  title 

ondary  evidence  of  the  contents  of  the  deeds;  and  it  was  therefore  received  in 

warranty.    Johnston  Harvester  Co.  v,  evidence  in    place   of  the  lost  deeds. 

Bartley,  94  Ind.  131.  Richley  v.  Farrell,  69  111.  264. 

1.  Loet  Becorda. — ^The  contents  of  a  In  an  action  of  ejectment  proof  was 

record  cannot  be  proved  by  parol,  unless  made  that  an  affidavit  on  a  creditor's 

it  is  first  proved  to  the  satisfaction  of  redemption  of  real  estate  from  execu- 

the  court   that  such  record  has  been  tion  sale,  was  given  to  the  sheriff;  of 

lost  or  destroyed.    Mason  v.  Bull,  26  search  in  the  office  of  the  county  clerk 

Ark.  164.  for  the  redemption  papers,  where  thej 

Testimony  of  the  custodian  of  a  miss-  were  not  found;  and  of  their  probable 

ing  paper,  that  he  had  made  thorough  destruction;  it   was    keld^   that  there 

search  of  his  office  wherever  such  paper  being    no    distinct    objection   to  the 

would  be  likely  to  be,  but  had   fail^  sufficiency    of    the  search,  a  copy  of 

to  find  it,  although  it  might  possibly  be  the  affidavit  was  properly  admitted!  in 

in  the  office,  but,  if  so.  It  must  be  in  evidence.    Rice  v.  Davis,  7  Lans.  (N. 

some    other   file  box  or  pigeon  hole,  Y.)  393. 

held^  to  justify  admission  of  secondary  On  an  appeal  from  the  judgment  of 

evidence     of    the     paper's     contents,  ajusticeof  the  peace,  the  note  on  which 

Studebaker  Mfg.  Co.  v.  Dickson,  70  suit  was  brought,  and  which  was  used 

Mo.  372.  on  the  trial  before  the  justice,  could 

Under  Montana  Rev.  Stat,  allowing  not  be  found:  it  was  held^  that  in  order 

certified  copies  to  be  evidence,    such  to  lay  the  foundation    for  secondary 

copy  is  admissible  without  producing  or  evidence  of  its  contents,  the  testimonr 

accounting  for  loss  of  the  original  deed,  of  the  justice  and  that  of  the  piaintiff^s 

McKinstry  v,  Clark,  4  Mont.  370.  attorney  ought  to  have  been  taken  in 

The  testimony  of  the  last  custodian  addition  to  that  of  the  plaintiff,  that  the 

is  required  as  to  the  thoroughness  of  the  note  could  not  be  found  after  careful 

search  and  the  impossibility  of  finding  and  diligent  search.    Moore  v.  Wright, 

them,  in  laying  the  foundation  for  the  90  111.  470. 

introduction  of  secondary  evidence  of  Testimony  may  be  g^ven  by  a  witness 

lost  records.    Lundberg    v.    Macken-  of  the   fact  that  the  prosecution  and 

heuser,  4  111.  App.  603.  papers  in  a  cause  were  transferred  to 

Parol  evidence  is  admissible  to  sup-  another  court    King  v.  State,  77  Ala. 

ply  the  record,  when  it  appears  that  a  94. 

justice  of  the  peace  has  rendered  judg-  2.  LMt  Will. — The  fact  that  the  tes- 

ment,  but  has  died,  and  the  record  of  tator  knew,  or  had  reason  to  beiie^-e, 

the  judgment  cannot  be  found.    Dicker-  that  the  will  was  destroyed,  and  never- 

man  v.  Chapman,  54  Vt.  506.  theless    did   not    publish    any   other, 

A  record  of  a  town  clerk  of  the  report  although  it  may  not  prove  a  revocation, 

of  the  township  trustees  of  the  damage  may  tend  to  show  that  he  consented  to 

caused  by  a  trespassing  animal  is  ad-  die  without  a  will,  and  finally  approved 

missible  in  evidence,  where  the  law  re-  the  destruction  of  that  which  he  had 

quires  the  report  to  be  filed  of  record  once  published.    Campbell  v.  West  3 

with  the  clerk,  and  the  latter  testifies  B.  Mon.  (Ky.)  242,  245. 

that  he  has  searched  for  the  report  in  Compare    the  other  subsections  of 

his  office  and  cannot  find  it.    Lyons  v,  this  division  of  this  title. 

Van  Gorder  (Iowa),  42  N.   W.  Rep.  8.  LMt  Stock  Books;  Aooouit  Boob. 

500.  eto. — ^In  an  action  wherein  a  plaintiff 

Original    records    were     destroyed  corporation  was    required  to  show  a 

by  fire.     It  was  shown    that  certain  subscription  to  its  stock  by  defendant 

deeds  in  a  chain  of  title  were  destroyed,  the  facts  having  been  shown  that  the 

or  could  not  be  found,  and  an  abstract,  stock  book  in  which  the  subscriptions 

which  had  been  made  several  years  be-  were  made  was  not  in  the  possession  or 

fore  by  a  firm  whose  business  it  was  to  under  the  control  of  the  plaintiff^  ^^^ 

examine  titles,  was  produced.    It  ap-  witliin  the  jurisdiction  of  the  court,  and 
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lost  bill  of  lading;*  lost  articles  of  partnership;*  lost  notice;' 
lost  power  of  attorney;*  lost  receipts;'  lost  lease;®  lost  instru- 

that  the  perton  in  posBeBsion  thereof  1.  LMt  BUI  of  Ladlni. — Where  a 
refuECd  to  deliver,  exhibit  or  produce  it  bill  of  lading  and  manifest  are  relied 
upon      plaintifi's      demand;    ke!d,     no     on  bjr  the  insured  in  hla  a"    ~ 


ir  in  plaintiff  to  show  by  the  test!-  open  policy  on  cargo,  to  prove  thai  the 
jny  of  its  gecretary,  based  upon  his  goods  were  on  board  a  certain  veseel 
;ollection,  the  contents  of  such  book,     when  she  was  lost,  and  were  lost  with 


relating    to    defendant's   subscription,  her,  the  originals  must  be  produced  U 

Wisconsin  River  Lumber  Co.  v.  Wal-  their  loss  dulv  proved  to  lay  a  founda- 

ker,  48  Wis.  614.  tion   for  secondary  evidence)   and   the 

Where   defendant   failed  to  produce  execution   of  them  duly  proved.     Pen- 

the  companv's  books  on  proper  notice,  dery  v.  Crescent  etc.  Ins.   Co,,  21  La. 

and   had  taken   them   from   the  State,  An.  410. 

and  they  contained  a  statement  of  a  8.  Lost  FutiiKiIilp  Artlolis. — A  part- 
portion  of  the  accounts  claimed  by  the  ner,  without  fraudulent  intent,  de- 
plaintiff  to  be  due  to  him,  and  the  Btroved  the  articles  of  copartnership. 
plaintiff  was  able  to  testify  to  their  con-  Held,  that  remembering  their  contents, 
tents — the  question  propounded  to  him,  he  might  testify  thereto.  Breen  v. 
as  to  wheUier  the  books  of  the  cam-  Richardson,  6  Col.  605. 
pany  show  what  notes  were  collected,  >.  Lort  Hottct. — Where  a  notice  for- 
was  material  and  proper  under  the  cir-  bidding  all  persons  from  trading  or 
cumstances.  Boglarskv  v.  Singer  buying  A's  cattle  was  posted,  it  was 
Mfg.  Co.,  65  Mich.  510.'  ield  that    testimony   of^   Its    contents 

When   a    book   containing    original  might  be  given  by  one  who   had  seen 

entries,  which  are  competent  evidence,  the  notice,  although   it  was  not  shown 

isshown   lo  be  beyond  the  jurisdiction  to  be  lost  or  destroyed.     State  v.  Cre- 

of  the  court,  copies  of  them,  shown  Co  die,  gi  N.  Car.  640. 

ht   correct,  are    admiaslble.     Elliott  v.  where   two   copies   of   a   paper   are 

lHyche,  80  Ala.  376.  made,  and  one  of  them  is  served  as  a 

The  statute  in  relation  to  the  produc-  notice  on  one  of  the  parties,  and  the 
tlon  of  i>ookB  of  account  in  evidence  other  retained,  and  the  one  served  as  a 
provides  that  if  an  account  be  disputed,  notice  cannot  afterwards  be  found,  the 
and  a  reasonable  request  to  produce  them  copy  retained  may  be  used  to  prove  the 
be  not  complied  with,  the  account  shall  contents  of  the  one  seri-ed  as  a  notice. 
not  be  allowed  upon  the  oath  of  the  Grant  r.  Pendery,  ij  Kan.  236. 
party  so  failing  Co  produce  them;  but  4.  Lost  Power  of  Attomsr- — The  con- 
where  the  account  is  undisputed,  and  tents  of  a  power  of  attorney  beyond  the 
the  production  of  Che  books  from  a  jurisdiction  of  the  court  may  be  proved 
distant  city  would  seriously  inconven-  by  parol  evidence.  Elliott  v.  Slocks, 
ieoce  the  firm  asked  to  produce  them,  67  Ala.  290. 

the  rule  of  the  statute  does  not  apply.  6.  Loit  Becalptl. — A  sutlicient  reason 

Sawyer  tr.  Templer   (Mo.),   i    S.  W.  must   be  given  for   failure  to   produce 

t  that  e 

were  attached  as  exhibits  to  the  answer  miCted.     Van   TJess    v.     Hadsdell,    54 

to  a  bill   In  equity   for  an  account  of  Mich.  560. 

partnership  transactions,  held  not  to  6,  LoatLou*. — Where  a  lease  was  de- 
deprive  Ihe  defendant  of  the  right  to  posited  with  a  third  person  to  hold  for 
introduce  secondary  evidence  of  their  the  parties,  and  defendant  obtaining 
contents,  on  a  proper  foundation  laid  possession  of  it  took  It  away,  tore  it  in 
therefor.  Hawes  v.  Paul,  41  Ga.  609,  pieces  and  rented  the  land  to  another 
A  copy  of  an  agreement  deposited  In  tenant,  it  was  held  that  parol  evidence 
the  hands  of  a  third  party,  who  was  not  was  admissible  to  prove  Che  contents  of 
to  part  with  its  possession  but  to  fur-  the  lease.  Avan  v.  Frey,  69  Ind, 
niflh  copies  on  the  request  of  either  qi.  Where  a  witness  testifies  that  he 
party,  is  admissible  as  evidence  after  has  vainly  endeavored  to  tind  a  cer- 
the  death  of  the  custodian,  and  after  tain  lease  among  his  papers,  and  that  It 
evidence  that  the  original  could  not  be  was  his  custom  to  destroy  such  leases  to 
found  among  his  papers.  Krise  v.  get  rid  of  them,  secondary  evidence  of 
Neason,  66  Pa.  St.  153.  iU  contents  is  admissible  in  an   action 
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ment  creating  an   obligation;*   lost   mortgage;*  lost  letter  of 
credit ;'  lost  bank  notes  ;*  lost  lottery  ticket  ;*  lost  tag.^ 

{a)  Affidavit  of  Loss. — In  case  the  document  is  proved  to 
have  existed  and  been  lost  from  the  custody  of  the  party  offering 
secondary  evidence  of  its  contents,  it  is  customary  to  require  that 
the  affidavit  of  such  party  should  state  reasonable  search  and  give 
a  reasonable  explanation  of  facts  attending  the  loss.''  In  many 
cases  such  an  affidavit  is  the  only  proof  that  can  be  offered  of 
the  loss  of  a  paper,  and  it  is  at  least  sufficient  to  warrant  relief  in 
equity.**     But  while  it  is  a  general  rule  that  such  an  affidavit  must 

between  third  parties.     Kane  v,  Metro-  7.  Best^s     Principles    of    Evidence, 

politan  El.  Ry.  Co.,  6  N.  Y.  Supp.  526.  Chamberlayne,p.  217;  Riggs  v.Tarlor, 

1.  Lost  Infltmment  Oreating  Obliga-  9  Wheat.  (U.  S.)  283,486;  Seekrighti'. 

Uon. — Parol  evidence  of  the  contents  of  Bogan,  i  Hayw.  (N.  C.)  17811.;  Fitch r. 

a  lost  instrument  creating   obligations  Bogue,  19  Conn.  285;  Blade  t^. Nolan,  i: 

cannot  be  introduced  until  the  fact  of  Wend.(N.  Y.)  173;  BlakcT».Fa6h,44lll 

loss  has  been  proved  and  properly  ad-  302;  Bagley  v,  McMickle,  9  Cal.  430; 

vertised.    Ticknor  t;.  Calhoun,  29  La.  Tobin  v.  Shaw,  45  Me.  330,  331;  Joanne* 

An.  277.  V.  Bennett,  5  Alien  (Mass.)  169. 

a.  Loft  Mortgage. — Where  a  note  and  Where  the  affidavit  of  the  loss  of  a 

mortgage  were  destroyed  by  fire,  and  paper  was  made  by  the  plaintifi'  instead 

their  contents  proved  without  contra-  of  by  the  clerk  of  the  court  in  whose 

diction,  it  is  immaterial,  on  foreclosure,  custody  it  was,  by  way  of  laying  a  foun- 

that  the  mortgage  having  but  one  wit-  dation  for  the  introduction  of  a  copv, 

ness  was  not  entitled  to  record,  and  it  was  held  not  an  error  for  which  judg- 

that  some  evidence  as  to  it  was  made  ment  would   be  reversed.    Johnson  v. 

or  offered  by  the  certified  copy  of  the  Hall,  9  Baxt.  (Tenn.)  351. 

record.     Coon  v.  Bouchard  (Mich.),  42  The  affidavit  of  loss  accompanjing 

N.  W.  Rep.  72.  the  bill  is  not  filed  as  evidence  of  the 

8.  Loft  Letter  of  Credit. — In  a  suit  loss,  but  as  a  security  for  the  proprietr 

for  the  price  of  goods,  the  contents  of  of  jurisdiction.    East  India  Co.  v.  Bod- 

a  lost  letter  of  credit  under  which  they  dam,  9  Ves.  466  (1804). 

were  delivered  to  the  bearer  and  charged  3.  In  many  cases  the  affidavit  of  the 

to  the  writer,  may  be  proved  by  parol  plaintiff  is  the  only  proof  he  can  make 

without  establishing  a  copy  in  a  sepa-  of  the  loss.    He  cannot  expect  upon 

rate  proceeding.    Cross  x;.  Johnson,  65  this  point  any  aid  by  a  discover}*  from 

Ga.  717.  the  defendant;  for,  as  a  matter  of  course, 

4.  Lost  Bank  Note. — Where  a  pris-  he  knows  nothing  of  the  loss,  and  be 

oner  had  destroyed  a  bank  note  he  was  cannot,  except  in  a  rare  case,  have  a 

accused  of  having  forged,  by  swallow-  witness  to  the  loss.     He  will  therefore 

ing  it,  he  was  acquitted  on  the  merits,  be  without  remedy,  unless  equitv  can 

but  the  learned  judge  held  that  he  might  give  relief  upon  his  mere  affidavit   If 

have  been  convicted  without  the  pro-  he  can  prove  the  loss,  it  is  better  for 

duction  of  the  bank  note,  and  this  doc-  him  to  sue  at  law,  where  he  will  get  as 

trine  was  approved  by  the  whole  pro-  absolute  judgment    In  equity  he  is  to 

fession.      Pierson     v.    Hutchinson,    2  give  an  indemnity ,  and  his  coming  there 

Camp.  212.  strongly  supports  the  affidavit    Relief 

6.  Loet  Lottery  Ticket. — Where  evi-  is,  therefore,  eiven  upon  his  mereaffi- 

dence  has  been  given  from  which  the  davit  as  to  this  collateral  matter;  for  it 

jury  may  infer  that  a  lottery  ticket  has  would  be  out  of  the  question  that  one 

been   actually  in    his    possession,    the  should  lose  his  right  because  he  cannot 

plaintiff    is    a   competent   witness   to  prove  the  loss  of  a  note,  and  it  is  against 

prove  its  loss.    Snyder  v,  Wolfley,  8  conscience  for  the  debtor,  who  admits 

W.  &  S.  (Pa.)  328.  the  execution  and  contents  of  the  note, 

6.  Loit   Tag. — Oral    evidence  of  the  to  seek  to  avail  himself  of  an  accident, 

words   written  on  the  tag  of  a  valise  is  which  does  not  affect  the  rights  of  the 

admissible  to  identify  the  tag  without  parties  one  way  or  the  other.    The  case 

proving    its    loss.    Commonwealth  v,  would  be  different  if  the  execution  or 

Morrell,  99  Mass.  ^42.  contents  of  the  note  was  denied.  lo 
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be  produced,  the  rule  is  not  inflexible,*  and  where  the  proof  is 

clear,  the  affidavit  is  dispensed  with.*     It  is  error,  however,  to 

receive  the  affidavits  of  persons  not  parties  to  the  suit,  who  are 
competent  witnesses  in  the  cause,  to  lay  a  foundation  for  the 
admission  of  secondary  evidence.* 

The  matter  of  affidavits  is  sometimes  regulated  by  statutes,* 

such  a  case,  although  equity  would  not  such  cases."  Hunter  v,  Robinson,  5  W. 

refuse  to  consider  the  mere  affidavit  as  Va.  272. 

sufficient  to  account  for  not  producing  Many  years  after  the  commencement 

the  original  note,  the  strictest  and  clear-  of  the  suit,  the  plaintiff  made  and  filed 

est  proof  of  the  execution  and  contents  an  affidavit  that  the  bond  at  the  time  of 

would  be  required.     Walmsey  v.  Child,  filing  the  bill  and  still  was  lost  and  that 

I  Ves.  Sr.  324;  Fisher  v.  Carroll,  6  Ired.  he  had   no  hope  of   ever    finding    it. 

(N.  Car.)  Eq.  485;  Donelson  v.  Taylor,  //>/c/,  one  of  those  defects  which  may 

8  Pick.  (Mass.)  390;  Almy  v.  Reed,  10  well  be 'supplied  in  the  progress   of  the 

Cush.  (Mass.)  425.  cause,  where  there  has  been  no  demurrer 

1.  While  it  is  a  general  rule  that  the  to  the  bill  for  want  of  it.    Thornton  v, 

affidavit  of  the  pudntifT  must  be  pro-  Stewart,  7  Leigh  (Va.)  128. 

duced  where  a  paper  is  alleged  to  be  LoatBeed. — An  affidavit  of  loss  is  un- 

lost,  of  which  he  must  be  presumed  to  necessary  as  a  foundation  for  the  intro- 

have  the  custody,  before  secondary  evi-  duction  of   secondary  evidence  of  the 

dence  of  its  contents  can  be  admitted,  contents  of  a  lost  deed;  the  fact  of  the 

yet  the  rule  is  not  infiexible.     Where  loss  may  be  proved  by  the  oral  evidence 

the  nominal  party  to  the  record  is  not  of  the  witness.    Parks  v.  Caudle,   58 

the  party  actually  seeking  to  recover,  Tex.  216. 

and  the  party  interested  has  used  due  Loft  Note. — The  unsupported  affidavit 
diligence  to  find  the  plaintifi'  and  pro-  of  the  plaintiff  is  insufficient  to  estab- 
duces  proof  that  he  has  absconded  to  lish  the  loss  of  a  note.  Tuttle  v.  Bur- 
parts  unknown,  he  has  done  all  that  can  roughs,  9  La.  An.  494;  Davis  v.  Black, 
be  reasonably  required  of  him,  and  the  13  Miss.  226.  But  the  contrary  doc- 
production  of  the  affidavit  of  the  absent  trine  is  laid  down  in  Donelson  v,  Tay- 
party  to  the  record  may  be  dispensed  lor,  8  Pick.  (Mass.)  390;  Fisher  v. 
with.  Foster  v.  M'Kay,  7  Mete.  Carroll,  6  Ired.  (N.  Car.)  Eq.  485. 
(Mass.)  53X,  537.  3.  Graham    v.    Hackwith,   i    A.  K. 

To  the  bill,  which  specifically  alleges  Marsh.  (Ky.)  424;  Parsons  v,  Wilson,  2 

the  loss  of  a  receipt,  the  clerk  'appends  Overt.  (Tenn.)  260;  Webb  v.  Bowman, 

\iU  jurats  thus:    *'Swom  to    in  open  3  J.  J.  Marsh.  (Ky.)  70,  73. 

court  by  the  plaintiff."     Held^  sufficient  8.  McFarland  v.  Dey,  69  111.  419. 

to  answer  the  requirement  of  the  law  4.  See  Nixon  v.  Cobleigh,  52  111.  387. 

as  to   loss  of  instrument.     Hickman  v.  The  affidavit  of  loss  required  by  the 

Painter,  ix  W.  Va.  386  (1877).  7V*aj  statute  is  necessary  only  when  it 

Where  a  lost  instrument  is  the  foun-  is  proposed  to  introduce  a  certified  copy 

dation   of  a  suit  or  defence,   the  loss  of  the  lost  instrument.    When  proved 

must  be  shown  by  direct  evidence,  or  as  at  common  law,  it  is  enough  to  show 

rendered    probable    by  circumstances,  the  facts  of  loss  at  the  trial.    Blanton 

supported  by  the  party's  oath;  and  it  v,  Ray,  66  Tex.  61. 

must  be  shown  that  its  loss  was  adver-  Under  the   Texas  statute,  if  a  party 

tised  in  some  public  paper.    Lewis  v.  to  a  suit  is  a  competent  witness,  the  ne- 

Splane,  2  La.  An.  754.  cessity  of  his  affidavit  of  the  loss  of  an 

But  the  affidavit  of  the  party  is  suf-  instrument,  as  a  foundation  for  the  ad- 

ficient  to  prove  the  loss  of  the  original  mission  of  secondary  evidence  of  its 

papers,  where  it  was  received  on  the  contents,  no  longer  exists.    Watson  v, 

trial  below  without  objection.    Yale  v,  Blymer  Mfg.  Co.,  66  Tex.  558. 

Oliver,  21  La.  An.  454.  The  Alabama  act  of  1824  requires  an 

Where  the  bill  was  not  sworn  to,  but  affidavit  of  loss  to  accompany  a  decla- 

was  accompanied  by  an  affidavit  of  the  ration  containing  a  statement  of  the 

loss  of   the  bonds,    which  was  made  loss   of  a  note.    The  omission  of  the 

part  of  the    bill,   held,   "sufficient   to  affidavit  is  available  on  demurrer  to  the 

satisfy  the  requirement  of  the  law  in  declaration.  Belle  v.  Moore,  9  Ala.  823, 
13  C.  of  L. — 70                         1105 
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which  should  be  examined,  or  by  rule  of  court.^     Such  statutes 
should  be  liberally  construed.* 

4.  What  Has  Been  Held  Insufficient  Proof  of  Loss. — In  the  notes 
will  be  found  classified  the  cases  indicating  what  has  been  held 
to  be  insufficient  proof  of  loss  and  referring  to  lost  papers  gener- 
ally  ;^ 

1.  Cameron  v.  Kersey,  41  Ga.  40.  that  one  witness  testifies  that  the  docu- 

2.  Nixon  V.  Cobleigh,  52  111.  307.  ment  is  so  mislaid  that  he  canaot  find 
8.  Lost    Papers    Oenerally.  —  Before  it,  parol  evidence  of  its  contents  U  in- 
secondary  evidence  will  be  admitted  of  admissible.     Johnson   v,    Mathews,  5 
a  lost  written  instrument  there  must  be  Kan.  1 18. 

proof  of  a  diligent  and  bona  fide  but  A  general  statement  that  all  possible 

unsuccessful  search  for  such  instrument  diligence  was  used  to  find  the  original 

in  the  place  where  it  belongs,  is  gener-  may  need  reduction  to  particular  acts: 

allv  kept,  or  most  likely  to  be  found,  and  a  statement  that  enquiry  was  made 

Biilin  V,  Henkel,  9  Colo.  394;  Terpen-  of  numerous  persons,  every  person, etc., 

ing  V,  Holton,  9  Colo.  306;  Bruns  v,  may  not  suffice,  where  no  names  are 

Clase,  9  Colo.  225;  Singer   Mfg.   Co.  mentioned  and  no  reason  assigned  for 

V,  Riley,  80  Ala.  314.  the  omission.     Patterson  v.  Collier,  77 

Secondary  evidence  of  the  contents  Ga.  292. 

of  an  alleged  lost  paper  will  not  be  ad-  Evidence  tending  to  prove  that  an  in- 

mitted  where  one  testifies  that  he  sup-  strument  was  placed  in  a  desk  to  which 

posed   the  paper  was  in   his  safe,  but  several   persons   had    access,  and  that 

that  he  had  not  seen  it  for  several  years —  papers  in  the  desk  were  examined  by  a 

Post  V,  School  District,   19  Neb.  135;  person  not  named,  and  that  after  the 

nor  where  the  plaintiff  testified  that  he  lapse  of  several  months    search  was 

"could  not  find  it,  although  he  had  made  made  in  the  desk  for  the  paper  without 

search  for  it."     Bartlett  v,  Wilbur,  53  finding  it,  is  not  sufficient  to  admit  sec- 

Md.  485.  ondary  evidence  of  the  contents  of  the 

The  absence  of  an  original  paper,  in  paper!^    Hobson  v.  Porter,  2  Col.  T.  2S. 

order  to  the  introduction  of  secondary  The  fact  that  a  witness  testified  that 

evidence,  is  not  sufficiently  accounted  he  gave  a  document  to  the  district  at- 

for  by  the  unsworn  declaration  of  the  torney,  and  the  latter's  successor  test!- 

person  having  it  in  charge,  that  it  is  lost,  fied  that  he    never  received    it,   held 

or  by  a  showing  that  he  has  removed  not  to  be  sufficient  ground  for  the  intro- 

his  residence  to  another  State.    Justice  duction  of  secondary  evidence.    Page 

V,  Luther,  04  N.  Car.  793.  v.  State,  59  Miss.  474. 

Where  tne  contents  of  a  paper  al-  The  testimony  of  one  of  three  memben 
leged  to  have  been  destroyed  were  of  a  firm  that  a  letter  was  filed  m  the 
sought  to  be  supplied  by  secondary  evi-  county  court,  and  that  on  examination 
dence,  it  was  shown  that  the  building  he  had  not,  so  far.  been  able  to  find  it 
where  the  paper  was  kept  had  been  de-  and  of  the  clerk  of  the  appellate 
stroyed  by  fire,  that  on  enquiry  plaintiff  court  that  the  letter  was  not  filed  there, 
had  been  informed  that  many  of  the  rec-  there  being  no  sho^^ing  as  to  the  dili- 
ords  and  nearly  all  the  office  papers  had  gence  used  in  making  search,  and  the 
been  burned;  but  failed  to  show  any  en-  other  member  of  the  firm  not  being  in- 
quiry for  the  particular  record,  or  its  quired  of,  held  insufficient  as  a  founda- 
destruction,  it  was  held  that  the  evi-  tion  for  secondary  evidence.  Biilin  v. 
dence  was  inadmissible.  Bray  v,  Aikin,  Henkel  9  Colo.  394. 
60  Tex.  688.  To  lay  the  foundation  for  the  adrots- 
A  mere  search  for  a  lost  paper  is  not  sion  of  evidence  of  the  contents  of  a 
enough  to  render  secondary  evidence  paper  claimed  to  be  lost,  it  is  not 
of  its  contents  admissible.  The  search  enough  for  one  to  testify  that  he  sup- 
must  be  diligent,  and  must  be  at  every  posed  the  paper  to  have  been  in  hU 
place  where  the  paper  would  be  likely  safe,  but  that  he  had  not  seen  it  for 
to  be  found.  Singer  Mfg.  Co.  v,  several  years.  Post  v.  School  District, 
Rilej',  80  Ala.  314;  Jernigan  v.  State,  19  Neb.  135. 

8x  Ala.  58.  In  the  absence  of  evidence  establish- 
Where  the  only  evidence  of  the  loss  ing  the  loss  or  destruction  of  the  origi- 
or  destruction  of  a  written  document  is  nal  letter,  a  copy  so  mutilated  that  ooiv 
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a  lost  memorandum  ;*  lost  account  books  ;*   lost  letters  ;*   lost 
contracts  ;* 

a  part  of  it  can  be  read  is  not  admis-  It  was  held  incompetent,  in  an  action 
sible  in  evidence.  McConahey  v,  Mc-  on  an  account  made  up  of  charges  for 
Conaiiey,  21  Neb.  463.  goods  sold  upon  written  orders,  for  the 
The  custodian  of  the  records  of  a  plaintiff  to  speak  of  tHeir  contents 
telegraph  office  testified  that  he  be-  when  the  orders  were  not  produced  on 
lieved  a  certain  message  to  have  been  the  trial  and  identified.  Covington  v. 
destroyed,  since  it  was  customary  in  Steele,  88  N.  Car.  14c. 
the  office  to  destroy  such  after  six  Without  proof  of  thd  loss  of  the 
months,  and  an  attempt  was  made  to  in-  original  book,  a  copy  of  the  accounts  of 
troduce  in  evidence  a  book  supposed  by  a  subagent  of  an  insurance  company, 
him  to  be  in  the  handwriting  of  his  whose  agent  had  been  indicted  for  lar- 
predecessor,  and  purporting  to  contain  ceny,  was  held  inadmissible  at  the  trial, 
copies  of  messages,  such  book  contain-  State  v.  Hopkins,  56  Vt.  250. 
ing  in  reference  to  this  message  in  con-  8.  Lost  Lotton. — The  mere  statement 
troversy,  only  "H.  &  B.  to  Q.  M.  &  of  the  party  to  whom  letters  were  writ- 
Co.,  Kansas  City — nine  words,  it  was  ten  that  he  does  not  luiow  where  they 
keld^  that  as  no  foundation  was  laid  for  are  will  not  admit  secondanr  proof  of 
the  production  of  the  book,  both  the  their  contents.  Howe  Machine  Co.  v. 
book  and  entry  were  inadmissible.  Stiles,  53  Iowa  424. 
Barons  v.  Brown,  25  Kan.  410.  A  search  for  a  letter  received  by  a 

1.  Lost  Memorandum. — Without  proof  firm  since  dissolved  which  did  not  in- 

of  the  loss  of  the  writing,  parol  evi-  elude  an  enquiry  of  the  principal  mem- 

dence  of  the  contents  of  a  memoran-  ber  of  the  firm,  A«/(e/ insufficient  to  ad- 

dum  of  the  terms  of  a  bet  is  inadmis-  mit  secondary  evidence  of  its  contents, 

sible,  on  trial  of  an  indictment  for  bet-  Hill  v.  Aultman,  68  Iowa  630. 

ting  on  an  election.    Caldwell  v.  State,  Secondary  evidence  was  held  inad- 

63  Ind.  283.  missible  where  a  letter  was  filed  in  the 

The    plaintiff,   for    the    purpose    of  court  of  chancery,  it  being  in  the  power 

showing  that  the  defendant  had    not  of  either  party  to  produce  it  on  appli- 

entered  in   his  cash  bpok  all  moneys  cation  to  the  court     Williams  v,  Mun- 

received  on  sales  by  him,  called  a  wit-  nings,  Ry.  &  M.  (21  E.  C,  L.  R.)  18. 

ness  who  testified  that  he  kept  on  a  4.   Loft    €k>ntraQt8. — Proof    that    a 

loose  piece  of  paper  an  account  from  written  contract    was  delivered   to    a 

day  to  day  of  money  received  by  de-  messenger    for    transmission    to    the 

fendant  from  cash  sales,  which  paper  proper  custodian,  and  that  the  office  of 

he  furnished  plaintiff  daily.    The  plain-  the  latter  with    all  its  contents  was 

tiff  testified  that  he  had  lost  this  paper,  destroyed — as  here,  the  office  of  a  gen- 

but  that    he  had  correctly  copied    its  eral  freight  agent  in  the  Chicago  fire  of 

contents    into    a    memorandum  book,  1871 — ^was    held  to  be  an  insufficient 

which,  he  offered   in  evidence;   it  was  foundation  for  the  admission  of  second- 

held  inadmissible;  that  the   paper  did  ary  evidence  of  the  contents  of   the 

not  belong  to  the  class  of  writings  the  writing,  without   the  proof  of  having 

contents  of  which,  if  lost,  may  be  sup-  placed  it  in  such  ofRce.    Chicago  etc. 

plied  bv  secondary  evidence.    Peck  v.  R.  Co.  v.  Ingersoll,  65  111.  399. 

Valentine,  94  N.  Y .  569  {reversing^,  c.  It  was  error  to  allow  parol  evidence  of 

29  Hun  (N.   Y.)  6ot).  a  contract  upon  which  depended  rights. 

A  witness  may  not  refresh  his  mem-  of  the  parties  to  the  suit,  where  the  in- 

ory  of  certain  matters  from  a  copy  of  a  strument  was  in  court  in  possession  of 

worn  memorandum  book  in  which  the  the  plaintiff's   attorney,  but  had  been 

items  were  originally  entered.    Lovell  excluded    as    evidence     because     not 

V.  Wentworth,  39  Ohio  St  614.  proved    by    either  of  the    subscribing 

3.  Loft  Accoimt  Books. — ^The  plaintiff,  witnesses,  and  no  excuse  was  given  for 

in  an  action  on  account,  cannot  prove  failing  to  introduce    them.     Street  v. 

what  books  were  used,  and  by  whom  Kelly,  67  Ala.  478;  Street  v.  Nelson,  67 

and  how  kept,  where  he  does  not  in-  Ala.  504.     Article  4286  of   the    Rev. 

tend  to  Introduce  the  books  containing  Stat.  Texas^  provides  that  "all  deeds, 

the  account  in  evidence,  but  only  copies  bonds,  bills  of  sale,  mortgages,  deeds  of 

of  the  account.    Peck  v,  Parchen.  52  trust,  powers  of  attorney,  and  convey - 

Iowa  46              •  ances  of   any   and   every  description, 
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lost  application  for  life  policy  ;*  lost   bill  of  sale  ;*  lost  record  } 
lost  void  deed  ;**  lost  ancient  deed  ;* 

which   are  required  and  permitted  by  A  person  wishing  to  introduce  par-! 

law  to  be  acknowleged  or  recovered,"  evidence  of  the  contents  of  a  paper  a.- 

may,  if  lost  or  destroyed,  be  supplied  by  leged  to  have  been  destroyed   by  tire. 

parol  proof  of  their  contents,  in  a   suit  showed  that  on  enquiry  he  had  been  ir. 

for  that  purpose.    Held^  that  a  contract  formed  that   many  of  the   records  :ji.l 

made  by  a  railroad  company  to  perma-  nearly  all  the  office  papers  had   bcc: 

nently  locate  its  principal  shops  and  of-  burned,  but  failed  to  show  any  enquirv 

fices  in  a  certain  city  is  not  such  aeon-  for  the  particular  record  or  itsde>iruc- 

tract   as  the   statute  authorizes   to  be  tion.    Held^  that  the  evidence  was  nut 

supplied  by  suit.    St.  Louis  etc.  R.  Co.  admissible.   Bray  v.  Aiken,  60  Tex.  6SS 

-f,  Harris  (Tex.),  11  S.  W.  Rep.  405.  A  conveyance  ot  lands  executed  in 

1.  Lost  Applications  for  Life   P0U07.  Tennessee,    but    not    acknowleged   or 

— Parol  proof  of  the  contents  of  an  ap-  proved  according  to  law  (Code,  4§  -154^ 

.plication  for  a  life  policy  cannot  be  ad-  3158,   2160),  although  recorded  in  the 

mitted  until  its  loss  or  destruction  has  proper  county,  cannot  be  proved  bv  a 

been  shown;  or,  if  it  is  in  possession  of  transcript  of  the  record,  and  if  properU 

the  company,  until   some  proper  effort  acknowleged  (or  proved)  and  recorded, 

to  procure  it  has  been  sf^iown.     Lewis  while  the  original  would  be  admis^^iblf 

V,  Hudmon,  56  Ala.  1S6.  without    further    ptpof,     a    transcnp: 

S.  Lost  BUI  of  Sale. — Without  proof  would   not  be  admissible  without  ac 

of  its  loss,  secondary  evidence  of  the  counting  for  the  original.     Campbell  r. 

contents  of  a  bill  of  sale  was  held  inad-  O'Neal,  81  Ala.  476. 

missible  on  trial  of  S  for  the  theft  of  4.  Lost  Void  Deed.— The  fact  that  a 

tools  of  W,  where  W  testified  that  S  deed  is  between  third  parties,  and  void 

executed  to  him  a  bill  of  sale  thereof,  by  reason    of   the   incapacity    of   the 

Sager  v.  State,  11  Tex.  App.  no.  grantor,  does  not  relax  the  rule  that  i: 

3.  Lost  Records. — Where  the  sheriff  must  first  be  produced  or  its  absence 

testified   that    he    delivered    a    fi.  fa.  accounted  for,  before  parol  proof  of  it-, 

and  the  deed  thereunder  to  the  clerk  to  contents  is  admissible.     Smith  r.  Cox. 

be  recorded,  and  that  neither  he  nor  the  9  Oreg.  327. 

clerk  could  find  them,  this  was  held  an  6.   Lost  Ancient  Deed. — To  authori/o 

insuflficient  foundation  for  the  admission  the  admission  of  a  paper  as  a  copy  ot\i.n 

of  parol    evidence    of  their    contents,  ancient  deed,  the  antiquity  of  the  decrl 

where  the  purchaser  was  in  court  and  recorded  must  appear.     If  there  is  no 

not  enquired  of.     Seisel  v.  Register,  65  authentic  entry  of  the  date  of  regi>tra- 

Ga.  662.  tion  or  no  other  evidence  thereof.  \\\r: 

The  attorney  of  a  purchaser  of  real  copy  is  inadmissible.  Brown  f.  Si:r.p- 
estate,  where  the  records  were  de-  son,  67  Tex.  225.  See  gencralU 
stroyed  by  fire,  testified  that  he  exam-  Ancient  Documents,  vol.  i,  p.  565. 
ined  an  'abstract  of  the  title  to  the  Lost  Bond. — Without  accounting  for 
property,  which  purported  to  be  a  com-  the  original  bond  the  mere  fact  that  it 
plete  and  full  abstract,  and  did  not  find  was  given  in  connection  with  the  bu^i- 
a  prior  deed  of  trust  upon  the  premises,  ness  of  an  extinct  political  organization. 
Held  insufficient  to  show  that  there  will  not  admit  secondary  evidence  of  it- 
was  no  record  of  the  same,  there  being  contents.  Smith  v.  Large,  1  Ht  i>k. 
evidence   that  the  deed   was  filed    for  (Tenn.)  5. 

record  on  the  day  of  its  execution,  as  it  In  his  own  behalf  defendant  testitieJ 

does  not  follow  that  the  abstract  was  that  he  received  certain  bonds  from  the 

what    it    purporied    to    be.     Steele  v.  plaintiff's  secretary,  who  at  the  i?n:e 

Boone,  75  111.  457.  drew  up  an  agreement  or  receipt,  whici: 

The  testimony  of  the  plaintiff's  af-  was  signed  by  defendant  and  left  ^'v\ 
torne>'  that  he  has  searched  with  great  the  secretary;  the  latter  upon  beir.t; 
care  the  files  of  the  clerk's  office  with-  asked  for  it  said  that  he  could  not  rtn.- 
out  finding  a  certain  order  of  arrest,  ollect  of  any  writing  being  made;  that 
which  ought  to  be  on  file  there,  is  not  he  could  find  none  such  among  lii- 
enough  to  justify  the  admission  of  sec-  papers.  Defendant  then  offered  parol 
ondary  evidence  of  the  purport  of  the  proof  of  the  contents  of  the  paper  men- 
order.  Josuez  V,  Conner,  7  Daly  (N.  tioned,  which  was  objected  to  b; 
Y.)  448.  plaintiff  and  excluded^  it  was  held,  thi 

1108 


-ic 


Svidenee  is  Om«  of  Lom. 


LOST  PAPERS, 


KotiM  of  Low,  ote.^ 


lost  will  ;*  lost  bills  and  notes.*  Authorities  are  also  collected 
there  to  indicate  what  does  not  amount  to  a  sufficient  search  for 
lost  papers.^ 

6.  Votioe  of  LoiB  to  the  Parties  and  Its  Effect — {a)  To  the  Par- 
ties Liable. — ^The  owner  or  loser  of  a  note,  bill  or  check 
which  is  lost  or  stolen  should  give  immediate*  personal  notice  of 

the   ruling  was  correct,  because  there  mail,  in  a  letter  directed  to*a  postmas- 

was  no  proof  of  the  loss  or  destruction  ter  in  another  State,  to  have  its  execu- 

of  the  alleged  writing;  and  because  the  tion  proved,  and   that  it  had  not  been 

rule  allowing  secondary  evidence  of  the  returned,  do  not  sufficiently  prove  the 

contents  of  a  paper  does  not  extend  to  loss  of  the  npte  to  authorize  parol  evi- 

substituting  oral  evidence  for   a  doc-  dence     of     its    contents.    Depew    v, 

ument    the  existence  of  which  is  dis-  Whelan»6  Blackf,  (Ind.)485;  Dean  i;. 

guted  and  which  is  material.    Board  of  Speakman,  7  Blackf.  (Ind.)  317. 

Education  v.  Moore,  17  Minn.  412.  An  acknowledgment  of  the  debt,  or 

The  fact  that  a  bond  was  given  in  even  promise  of  payment,  will  not  dis- 
connection with  the  business  of  an  ex-  pense  with  the  production  of  the  note, 
tinct  political  organization,  is  not  a  nor  release  the  plaintiff  from  the  neces- 
ground  on  which  secondary  evidence  sity  of  accounting  for  its  absence, 
can  be  admitted  without  accounting  for  Vanauken  v.  Hornbeck,  14  N.  J.  L. 
the  primary  evidence.  Smith  v,  (2  Green)  178. 
Large,  i  Heisk.  (Tenn.)  5.  8.  Wliat  It  Insufflclent  Search. — As 

1.  Lost  Win. — Where  a  will  and  the  to  what    has    been     held    insufficient 

record   thereof    was    burned,  and  the  search,  see  Mullikin  v.  Boyce,  i   GUI 

proof  showed  that  a  copy  of  the  will  be-  (Md.)  60;  Glean  v.  Rogers,  3  Md.  312; 

fore  its  destruction  had  been  sent  by  Murray  v,  Buchanan,  7  Blackf.  (Ind.) 

mail  to  the  party  desiring  to  use  it  in  549;   Doe  v.  McCaleb,  3   Miss.    756; 

evidence,  keld^  that  parol  proof  as  to  Vaulx  v,  Merriwether,  2  Sneed  (Tenn.) 

the  contents  of  the  will  was  not  admis-  683;  Wade  v.  Work,  13  Tex.  482;  Porg- 

sible  in  behalf  of  such  party,  in  the  ab-  nand,   v.  Smith,  8  Pick.   (Mass.   272; 

sence  of  any  evidence   accounting  for  Royalton  v.  Turnpike  Co.,  14  Vt.  311; 

the    nonprcxiuction    of    the    copy,  or  Fletcher  v.  Jackson,  23   VL  581;  Dan 

showing  its  nonreceipt.     Illinois  L.  &  x'.  Brown,  4  Cow.  (N.  Y.)  483;  Jackson 

.  L.  Co.  V.  Bonner,  75  111.  315.  v.  Betts,  6  Cow.  (N.  Y.)  377;  Driesbach 

3.   Lost  BUlB    and  NotOL^PlaintifiTs  x'.  Berger,6  W.  &  S.  (Pa.)    564;  Parke 

unsupported  affidavit  is  insufficient  to  v.  Bird,  3  Pa.  St.  360;   Cook  v.  Hunt, 

establish  the  loss  of  a  note.    Tuttle   v.  24  111.  535;  Dickerson,  v,  Talbot,  14  B. 

Burroughs,    9    La.   An.  494;  Davis  ?'.  Mon.  (Ky.;   49,  60;  Sellers  v.  Carpen- 

Black,  13  Miss.  226.  ter,  33  Me.  485;  Kidder  v,  Blaisdall,  45 

If  the  plaintiff  deliberately  and  vol-  Me.   461;  Jackson    v.   Hallenback,  13 

untarily   destroys  the  note,  secondary  Johns.   (N.   Y.)  192;  Jackson  v.  Frier, 

evidence    is     inadmissible.     Blade     v.  16  Johns.  (N.  Y.)  449;  Jackson  v.  Root, 

Noland,  X2  Wend.  (N.  Y.)  173.  18  Johns.   (N.   Y.>  60;  Bank  of  North 

Where  negotiable  paper  is  wrong-  America  v.  Embuy,  33  Barb.  (N.  Y.) 

fully  detained  in  a  sister  State,  by  one  323;    Hatch    v.   Carpenter,    9     Gray 

claiming  title  under  a  forged  endorse-  (Mass.)  271. 

ment,   this   fact    does    not,    either   in  4.  Where  the  plaintiff  was  robbed  of 

equity,  or  under  the  statute  relating  to  a  negotiable  security  eight  days  before 

lost  papers,  entitle  the  true  owner  to  its  maturity  and  did  not  give  notice  of 

recover  against    the    drawer  without  his  loss  till  the  end  of  seven  days,  and 

producing  the  paper.     Van  Alstyne  v,  then  only  to  the  payor,  giving  no  notice 

National   Commercial  Bank,  4     Abb.  of  any  kind  to  the  public,  it  was  held 

(N.  Y.)  App.  Dec.  447.  that  he  did  not  use  due  diligence  and 

The   testimony   of    a  party  that  he  could   not  recover  in  trover  from  the 

"^'looked  for  the  note  at  home  but  could  party  who  discounted  the  security  six 

not  find   it,"  held  to  be  an  insufficient  days  after  the  loss.     Beckwith  v.  Cor 


foundation  for  parol  proof  of  the  con- 
tents of  the  note.  'Crowe  v.  Capwell, 
47  Iowa  426. 

The   fact    that  a  note  was  sent  by 


rail,  II  J.  B.  Moore  335;  3  Bing.  444;   2 
Car.  &  P.  261. 

Immediate  notice  of  loss  to  the  parties 
is  also  required  by  the  following  stat- 
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the  loss  to  all  parties  liable  thereon,  requiring  them  not  to  pay 
the  amount  to  anyone  but  the  loser  or  his  order,^  and  the  drawee 
of  an  unaccepted  draft  should  be  warned  not  to  accept  it  on  pre- 
sentment for  acceptance.*  For  if  the  party  liable  on  a  nego- 
tiable instrument,  bona  fide,  in  the  course  of  business,  without  no- 
tice of  the  loss,  pay  its  value  at  maturity  to  any  holder,  he  is 
thereby  discharged  from  all  liability  and  the  loss  falls  upon  the 
loser  where  the  instrument  was  endorsed  in  blank  or  payable  to 
bearer.* 

{b)  Public  Notice  of  Loss. — In  addition  to  notice  to  the 
parties  liable  on  the  paper,  public  notice  of  the  loss  by  advertise- 
ment!  should  be  made  at  once,^  warning  all  persons  from  dealing 

utes  on  the  Continent:   Belgium^  Code  wiU'ds  on    Bills    308;    2   Daniel   Neg. 

Napoleon   (1851);    France^  Code  Na-  Inst.  (3rd  ed.)»  i  1461. 

goleon,  art.  153(1807);  Geneva,  Code  8.  See  Bills  and  Notes,  toL  2,  p. 

TapoleoD;     Greece,    Code      Napoleon  390,  and  notes  i  and  2  supra. 

(1835);     Italy,  Code    Com.,    art.   339  For  payment,  at  maturity  of  the  in- 

(1805);   Turkey,  Code  Napoleon,  ^  no  strument,  bona  fide  and  without  notice 

(1850).    In  South  America:  Argentine  of   loss  to  the   holder,  discharges  the 

Republic,  Code  Com.,  art.  886  (1862);  debt,  and  the  loss  falls  upon  the  loser, 

Brazil,   Code   Com.,  art.   380  (1850);  where  the  instrument  was  endorsed  in 

Chili,    Code    Com.,    art.    708   (18^5);  blank  or  payable  to  bearer.     Lawson  t*. 

Peru,    Code    Com.,    art.    462    (1853);  Weston,  4  fesp.  56. 

l/ru^ay,Code  Com.,  art.  903  (18^65).  But  such  payment  before  maturity 

In  the  West  Indies:     Hay ti.  Code  Na-  will  not  discharge  the  party  liable  on. 

poleon,    §   1^0   (1826);  San   Domingo,  the  instrument,  since  it  is  not  in  the 

Code   Napoleon   (1829).    3   Randolph  usual  course  of  business.     And  there- 

Com.  Paper,  §  1601,  note  2.  fore  where  a  banker,  contrary  to  usage» 

1.  2  Parsons  Notes  and  Bills,  p.  255;  paid  a  check  the  day  before  it  bore 
Byles  on  Bills  (Sharswood's  7th  ed.)  date,  which  had  been  lost  by  the  payee, 
*p.  378;  2  Daniel  on  Neg.  Instr.  (3rd  he  was  held  liable  to  repay  the  amount 
ed.),^  1461;  3  Randolph  on  Com.  Paper,  to  the  person  losing  it.  Da  Silva.  r. 
i  1691.  Fuller,  Sel.  Cas.  238,  cited  In  Chitty  on 

If  the  maker,  acceptor  or  banker.  Bills  (13th  Am.  ed.)  276. 
after  notice  of  the  loss  of  a  note,  bill  or  The  rules  deducible  from  all  the  cases 
check,  pay  it  to  any  holder  who  has  are  these:  Where  a  party  takes  a  bill 
not  given  value  for  it,  he  does  it  at  his  transferable  by  delivery,  not  overdue 
own  risk,  and  will  be  liable  again  to  the  nor  otherwise*  apparently  dishonored, 
owner.  Lovell  v.  Martin,  4  Taunt.  799.  for  valuable  consideration,  in  the  usual 
But  if  the  jperson  presenting  the  note  l>e  course  of  business,  and  without  notice. 
its  bona  fide  holder  for  value,  it  would  actual  or  constructive,  that  the  holder 
probably  be  held  that  the  payor  may  came  by  it  unlawfijlly  or  without  title. 
make  payment,  notwithstandfing  the  and  has  no  just  right  to  collect  and  re- 
loser  has  forbidden  him  to  do  so,  and  ceive  It,  the  party  taking  it  shall  hold  it 
the  payment  will  be  a  full  discharge,  as  a  valid  security,  notwithstanding  that 
because  the  bona  fide  purchaser  of  a  it  has  been  lost  by  the  true  owner,  or 
note  before  maturity  holds  it  by  an  ab-  stolen  from  him,  or  taken  by  the  holder 
solute  title.  2  Parsons  Notes  and  Bills,  as  a  mere  agent  to  keep,  or  for  other 
p.  256.  special  purpose,  without  any  authorttr 

Georgia   Code    (1882),   %  2790,  pro-  to  collect  or  transfer  it:  otherwise  he 

vides  that  circumstances,  sufficient  to  shall  not  be  deemed  to  have  a  good  title 

put  a  prudent  man  on  his  guard  in  pur-  to  hold  and  enforce  payment  of  it,  or 

chasing    negotiable    paper,   constitutes  to  withhold  the  bill  itself  or  the  pro- 

notice  to  a  purchaser  before  maturity,  ceeds  of  it,  from  the  party  justly  cn- 

2.  Section  X,  i,  (a);  Lawsoni;.  Wes-  titled.  Per  Shaw,  C.  J.,  in  Wheeler 
ton,  4  Esp.  56;  Anonymous,  i  Salk.  v.  Guild,  20  Pick,  (Mass.)  451,  552; 
126;    3   Salk.  71;  Smith  v,  Sheppard,  Bleaden  v.  Charles,  7  Bing.  246. 

cited  in  Chitty  on  Bills  C9th  ed.)  395;  2  4.  Note  4,  p.  1109. 

i^arsons  Notes  and  Bills,  p.  255;  Ed-  In  Beckwitht^.Corrall,  2C.&  P.  261; 
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with  or  negotiating  the  lost  instrument.^  But  such  notice,  to  be 
effective,  must  be  brought  home  to  the  party  negotiating  the 
instrument.^  It  is  also  said  that  the  loss  of  a  will  should  be 
publicly  advertised.* 

s  c,  1 1  J.  B.  Moore  335,  it  is  further  said  vertisement    in  the  newspapers  or  by 

that  *if  the  plaintinhad  used  due  dili-  circulation  of  handbills  and  posting  of 

gence,  and  ^  had    given    proper  notice  playcards  through  the  city  where  the 

of    the    loss    of    the    bill    in    ques-  bill    is    lost. .    Chitty   on  Bills,  ch.  6, 

tion,     the     defendants     might     have  '275  et  seq. 

been    presumed    to    have    been    ap-        Z^tf/jiana  Code,  §  12,  tii/ra,  requires 

prised   of   that  fact."      But  in   Beltz-  advertisement  of  loss  as  a  prerequisite 

hoover  v.  Blackstock,  3  Watts  (Pa.)  20,  to  recovery  upon  a  lost  note  or  draft.  It 

where    the    maker    or  endorser    of   a  has  even  been  considered  that  the  neg- 

promissory  note,  which  has  been  trans-  lect  of  the  loser  to  give  notice  of  the 

ferred  by  the  original  to  a  second  holder,  loss  will  prejudice  if  not  preclude  him 

has  a  defence  against  the  payment,  a  from  recovering  the  instrument  or  its 

publication  in  the  Gazette  will  not  affect  value  from  a  person  who  had  not  had 

the  second   holder  with  notice  of  the  actual   notice  of  the   loss,  though  he 

contents  of  the  advertisement,  or  of  the  himself   had   not  used  due  caution  in 

objections  to  the  note,  so  as  to  place  taking  it,  and  that  the  latter  might  de- 

him   in   the  situation   of   the  original  fend  on  the  maxim  fortiter  est  conditio 

holder.   Sergeant,    J.,  saying:  "The  pos5identis\  at  least,  the  neglect  has  so 

publication    in    the  Gazette,  with   the  prejudiced  a  jury  as  to  induce  them  to 

evidence  of  one  of  the  plaintiffs  being  find  against  him,  and  the  court  refused 

a  subscriber,  that   his   paper  was  duly  a  new  trial.     Snow  v.  Peacock,  3  Bing. 

sent,  and  no  complaint  made  of  omis-  408;  Beckwith  v.  Corrall,  3  Bing.  445. 
sion,  is  relied  on  as  visiting  the  plain-         In  Illinois^  in  order  to  maintain  an 

tiffs  with   notice  of  the  defence  which  action  to  recover  the  contents  of  a  lost 

the  defendants  intended  to  make.    But  note,  it  is  not  necessary  to  give  notice 

such  a  publication  cannot  be  considered  of  the  loss.    Dormady  v.  State  Bank,  3 

as  affecting  the    plaintiff  with    direct  111.  236. 

notice  of  the  contents  of  the  advertise-        2.  Public    notice,  by    advertisement, 

ment,  nor  even  as  a  circumstance  for  immediately  upon  the  loss  of  a  nego- 
the  jury   to  infer  it.     It  would   be  of    tiable    instrument,   was  formerly  con- 

dangerous  consequence  to  hold  an  ad-  sldered   a  prerequisite  to  the  owner's 

vertisement  in  the  Gazette  to  be  such  right  to  recover  its  value  from  those 

an  actual  notice  as  to  visit  the  party  who  had  taken  the  instrument;  but  the 

with   all  the  consequences  of  full  and  law    in    this    respect  is  now   entirely 

express   notice.     The  newspaper  may  changed.    Even  gross  negligence  is  not 

not  have  been  delivered  to  the  party ;  if  alone  enough  to  destroy  the  title  of  the 

lefl  at  his  abode  he  may  not  have  read  holder  for  value;  but,  in  order  to  defeat 

it,  or  not  till  subsequent  to  the  trans-  his  claim,  it  must  be  proved  that  he 

action  it  related  to.     It  would   be  hard  took  the  instrument  ma/a /f^^j.  In  short, 

to  subject  a  man  to  malafidesy  when  the    question    of   the    actual    holder's 

perhaps  he  never  had  knowledge  of  the  paramount  right  against  the  world  is 

matter  alleged.     I  therefore  think  the  now   narrowed  to  the  single  enquiry  as 

publication  in  the  newspaper  did  not  to  his  bona  fides,     i  Daniel  Neg.  Instr., 

amount  to  notice  to  the  plaintiffs  of  the  §  774,  */  seq.;  Matthews  v.  Paythress, 

objections  to  the  notes,  so  as  to  place  4  Ga.  287;   Snow  v.  Peacock,  3  Bing. 

them  in  the  situation  of  a  second  holder  41  x. 

and  subject  them  to  the  equities  he  was  d.  Warren,  J.,  in  the  Goods  of  Cat- 
liable  to."  See  also  Borley  v.  Home,  laghan,  13  L.  R.,  Ir.  2±^,  said:  "Before 
3  Bing.  12,  cited  3  Kent's  Com.  39.  applying  for  probate  of  a  will  which  is 
1.  2  Parsons  Notes  and  Bills,  p.  256;  stated  to  have  been  lost,  an  advertise- 
Matthewsv.  Pavthre86,ii.Ga.287;  Beck-  ment  should  be  published,  offering  a 
with  V.  Corrall,  2  C.  i  P.  261;  Snow  reward  for  the  recovery  of  the  will. 
V,  Peacock,  11  J.  B.  Moore  286;  3  Bing.  Let  this  case  stand  over  until  an  adver- 
406;  Lawson  v.  Weston,  4  Esp.  56.  tisement  is  published  in  the  Cork  Con- 
Such  public  notice  should  contain  an  stitution,  offering  a  reward  of  £10  for 
unmistakable  description  of  the  lost  or  production  of  the  will."  Coote's  Prac- 
stolen  instrument,  and  should  be  by  ad-  .  tice  (9th  ed.)  128. 
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6.  Hotioe  to  Oppodng  Party  to  Produce  Paper  Withheld  by  Him.— 
The  common  law  practice  requires  the  party  wishing  to  introduce 
secondary  evidence  of  the  contents  of  a  paper  in  the  hands  of  the  op- 
posing party  to  give  reasonable  notice^  before  the  trial  to  produce 
such  paper;*  and,  after  refusal,  secondary  evidence  is  admissible.' 

7.  Prefomptioiui — The  loss,  destruction  or  failure  to  produce  a 
paper  on  reasonable  notice  to  do  so  gives  rise  to  certain  presump- 
tions both  of  law  and  fact.^ 

1.  See  Evidence,  vol.  7,  p.  88.  i  produce — Muller  v.  Hoyt,  14  Tex.  49; 
Whart.  £v.  (3rd  ed.),  §  155.  and  the  fact  that  a  paper  had  been  on 

If  a  party  to  a  suit  or  his  attorney  record  does  not  excuse  notice  to  pro- 
has  the  document  in  court,  he  may  be  duce  it,  where  the  record  had  been  de- 
called  on  to  produce  it  without  previous  stroyed.  Murchison  v,  McLeod,  2 
notice.  Reid  v.  Colcock,  i  Nott  &McC.  Jones  (N.  Car.)  L.  339. 
(N.  Car.)  592.  And  in  that  case  such  Notice  to  produce  a  paper  does  not, 
notice  is  usually  sufficient.  Dwyer  v.  however,  invest  it  with  the  attribute  of 
Collins,  7  Exch.  639;  McPherson  v.  evidence.  Krise  v,  Neason,  66  Pa.  St 
Rathbone,  7  Wend.  (N.  Y.)  216;  At-  253,  258;  McCracken  v.  McCrai7,5 
well  V,  Miller,  6  Md.  10;  Dana  v.  Jones  (N.  Car.)  L.  397;  Moulton  v. 
Boyd,  2  J.  J.  Marsh.  (Ky.)  587;  Cho-  Mason,  21  Mich.  364;  Rives  v.Thomp- 
teau  V,  Kaitt,  20  Ohio  132;  Brown  v,  son,  41  Ga.  68. 
Isbell,  II  Ala.  1009.  And  the  attorney  8.  i  Whart.  Ev.  (3rd  ed.),  f  153. 
of  the  party  may  be  compelled  to  say  The  fact  that  the  secondary  evidence 
whether  he  has  the  paper  in  court,  offered  in  lieu  of  that  withheld  bj  the 
Griffin  v.  Sheffield,  38  Miss.  359;  opposing  party  is  vague  and  indistinct, 
Rhoades  v.  Selin,  4  Wash.  C.  C.  (U.  is  not  to  be  imputed  to  negligence  of 
S.)  718.  the  party  offering  it.  And  a  jury,  under 

Where  a  trustee  dies  and  no  succes-  such  circumstances,  will  be  justified  in 

sor  is  appointed,  and   it  becomes  im-  holding  that  between  two  probable  in- 

portant  in  a  suit  against  a  cestui  que  terpretations    of    secondary    evidence 

trusty  to  offer  a  trust  deed  in  evidence,  they  are  justified  in  selecting  that  most 

it  is  not  sufficient,  if  the  deed  is  lost,  to  unravorable  to  the  party  refusing,  be* 

show   that    search     has     been     made  cause,  if  such  interpretation  be  not  cor- 

among  the  papers  of  the  deceased  trus-  rect,  he  could  rectify  it  by  producing 

tee,  and  that  it  could  not  be  found,  to  the  paper.    Cliflon  v.  United  States,  4 

let  in  secondary  evidence.    The  party  How.  (U.  S.)  242;  Life  &  Fire  Ins.  Co. 

seeking  to  introduce  the  evidence  should  v.  Merchants  Fire  Ins.  Co.,  7  Wend.(N. 

go    further  and  notify   the  cestui  que  Y.)  31;  Barber  v.  Lyon,  22  Barb.  (N. 

/rnj/ to  produce  the  deed.      Brown  v.  Y.)   622;  Shortz  v.  Unangst,  3  W.& 

Tucker,  47  Ga.  485.  S.  (Pa.)  4c;  Beates  v.  RetaTlick,  23  Pa.; 

2.  I  Whart,  Ev.  (3rd  ed.),  %  152;  Gates  St  288;  Rector  v.  Rector,  8  111.  105. 
V,  Winter,  3  T.  R.  306;  Smith  v.  But  see  Merwin  v.  Ward,  15  Conn.  377 
Sleap,  I  C.&  Kir.48;  U.  S.  v.  Winches-  Hanson  v.  Eustace,  2  How.  (U.S.)653. 
ter,  2  McLean  (U.  S.)  135;  Draper  v.  The  rule  admitting  secondary  eyi- 
Hatfield,  124  Mass.  53;  Com.  v.  Em-  dence  has  been  extended  to  a  paper  in 
erv,  2  Gray  (Mass.)  80;  Harris  v,  the  custody  of  an  attorney  or  agent  of 
Whitcomb,  4  Gray  (Mass.)  43^;  Fob-  the  party  served  with  notice  to  produce 
ter  V.  Newborough,  58  N.  Y.  481;  it.  Taplirt  r.  Attv.,  3  Bing.  164;  Rush 
Garland  v.  Cunningham,  37  Pa.  St.  v.  Peacock,  2  M.  &  Rob.  279;  Shepen) 
228;  Marlow  v.  Marlow,  77  111.  633;  v.  Giddings,  22  Conn.  282;  McAulajr. 
Anderson  Bridge  Co.  v,  Applegate,  13  Earnhart,  i  Jones  (N.  Car.)  L.  502; 
Ind.  330;  Patterson  v,  Linder,  14  Iowa  Bowman  v,  Wettig,  39  111.  416. 

414;  Olive  V.  Adams,  50  Ala.  373;  The  party  refusing  to  produce  is 
Led  better  v.  Morris,  1  tones  (N.  CJar.)  bound  by  his  refusal.  Doon  v.  Dont- 
L.  545;  Lewin  v.  Difle,  17  Mo.  64;  her,  113  Mass.  151;  Tvng  v.  U.  S.  Sub- 
Wiiliams  v,  Benton,  12  La.  An.  91;  marine  Co.,  i  Hun  (N.  Y.)  161;  Col- 
Dean  V.  Border,  15  Tex.  298;  Grimes  v.  lins  v.  Gashen,  2  F.  &  F.  47;  Doe  t>. 
Fall,  15  Cal.  6r  Cockell,  6  C.  &  P.  527. 

A  demand  for  a  paper  previously  to  4.  See  Evidence,  vol.  7,  p.  89. 

a  suit  cannot  be  treated  as  a  notice  to  The  presumption  as  to  the  conteoti 
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V.  BOHD  OF  INBEXVITT. — The  rule  of  law  requiring  indemnity 
is  based  on  the  right  of  the  parties  liable  on  a  note,  bill  or  other  in< 
strument  to  have  it  produced  and  surrendered  to  them  at  the 
time  of  payment  as  their  voucher  or  evidence  of  acquittance  of 

of  a  lost  paper  is  against  the  person  negotiable  paper.    Edwards  on  Bills,  $ 

claiming  a  right  thereunder,  and  who  421. 

last  had  the  instrument  in  his  possession,  A  note  is  presumed,  in  the  absence 

in  case  of  his  failure  to  clearly  prove  of  evidence  to  the  contrary,  to  be  pay- 

the  loss.    Little  v.  Marsh,  2  Ired.  (N.  able  on  demand.    Tucker  v.  Tucker, 

Car.)  £q.  18.  no  Mass.  79. 

Where  reasonable  diligence  has  been  Notes  surrendered,  after  having  been 
used  in  searching  for  a  paper  in  those  paid,  are  presumed  to  have  been  de- 
places  where  by  law  it  may  be  pre-  stroyed  and  secondary  evidence  of  their 
sumed  to  have  been  deposited,  and  by  contents  is  competent.  Chrysler  v. 
making  enquiries  of  those  persons  who  Renois,  43  N.  Y.  209. 
may  be  legally  presumed  to  have  the  There  is  a  presumption  of  fraudulent 
custody  of  it,  without  success,  its  loss  design,  in  the  loss  or  destruction  of  a 
or  destruction  may  be  presumed.  Fret-  note,  which  the  plaintiff  must  repel  by 
well  V.  Morrow,  7  Ga.  264.  proof  of  actual  loss  before  secondary 

Presumption  of   the  loss    of  paper  evidence  of  contents  of  the  note  is  ad- 

may   arise  from  lapse  of  time,  which  missible.    Blade  v,  Noland,  12  Wend, 

will  be  taken  into  account  in  determin-  (N.   Y.)  173. 

ing  the  question  of   diligence    in  the  Under  the   Georgia  Code,   §    2431, 

search.     Vaughn  v,  Diggers,  6  Ga.  188.  providing  for  the  probate  of  a  lost  will. 

After  the  lapse  of  forty  years,  the  the  presumption,  in  case  of  loss,  is  of 

delivery  of  a  deed  may  be  presumed,  revocation    by  the  testator;   and   that 

Early  v.  Euwer,  io2  Pa'.  St.  338.  presumption  must  be  rebutted  by  proof. 

In    an    action    of  ejectment,    tried  Moseley  v.  Carr,  70  Ga.  333. 

seventy  years  after    the  date  of   the  After  proof  of  the  loss  or  destruction 

lease,  which  was  recited  in  the  deed  of  of  a  will,  or  of  a  sealed  letter  which  is 

release  of  the  premises  in  dispute,  but  claimed  to  have  been  part  of  a  will,  the 

which  first  lease  was  not  produced  at  contents  of  the    instrument   may    be 

trial,  held  that  lapse   of    time  would  proved  by  secondary  evidence.     And  if 

justify  a  presumption  of  the  execution  it  is  shown  that  the  instrument  was  de- 

and  loss  of  the  lease.    Crane  v,  Morris,  stroyed  by  one  claiming  to  share  in  the 

6  Pet.  (U.  S.)  598.  estate,  and  with  a  fraudulent  purpose, 

The  presumption  arising  from  the  the  courts  will  presume  that  its  con- 
admission  of  parol  testimony  of  the  tents  were  adverse  to  his  claims.  Lucas 
contents  of  a  bill  of  lading,  that  the  v.  Brooks,  23  La.  An.  117. 
court  was  satisfied  of  the  mability  of  The  records  of  the  place  where  the 
the  party  offering  the  same  to  procure  will  was  made  and  the  testator  lived 
either  duplicate,  is  not  overcome  by  the  having  been  lost  or  destroyed  by  a 
fact  that  the  opposite  party,  a  ship-  public  enemy,  it  will  be  presumed  that 
master,  delivered  his  part  to  one  of  the  the  will  was  duly  registered  in  the 
owners  at  the  end  of  the  voyaee  ten  proper  books.  Panaudi;.  Jones, x  Cal. 488. 
years  before.  In  such  case  parol  testi-  In  Illinois^  a  lost  deed  of  lands  will 
mony  in  rebuttal  would  be  admissible,  be  presumed  to  have  been  recorded,  and 
Dyer  v.  Fredericks,  63  Me.  173.              ^  search  of  the  records  will  not  be  re- 

If  a  bill  be  either  lost  or  detained  by  quired  before  admitting  parol  evidence 

the  opposite  side  after  notice  to  pro-  of  its  contents.    Stow  v.  People,  25  111. 

duce,  the  presumption  of  law  is  that  it  81.     But  a  contrary  doctrine  has  been 

was  duly  stamped,  unless  the  contrary  keldin  Vermont,    Mattocks  v.  Steams, 

be  shown.    Marine  Ins.  Co.  v,  Havi-  9  Vt.  326. 

side,  L.  R.,  5  H.  L.  625.  Where  a  magistrate's    execution  is 

Where  an  action  is  brought  on  a  lost  lost,  and  its  contents  proven,  and  also 

note  there  is  n6t  even  a  presumption  of  the  levy  on  the  land  by  a  constable,  and 

its  having  been  negotiable  in  form,  and  a  return  of  the  same  to  the  sheriff,  the 

this  must  be  proved  by  the  plaintiff,  court  will  presume  that  there  was  also 

Yingling  t^.  Kohlhass,  10  Md.40  (1861).  on  it  the  constable's  entry  of  "no  per- 

So,  in  New  Tork,  in  order  to  bring  it  sonal  property  to  be  found."     Vaugn 

within  a  statute  which  applies  only  to  v.  Biggers,  6  Ga.  188. 
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the  debt ;  but»  as  this  is  impossible  where  the  paper  has  been 
destroyed  or  lost,  the  owner  or  loser  must  tender  to  the  persons 
liable  sufficient  indemnity  against  a  possible  claim  thereon  by  a 
finder  or  holder.^ 

1.  I  Parsons  Notes  and  Bills,  p.  368;  to  a  decision,  when  I   left  them,  and  1 

2   Parsons    Notes  and   Bills,  pp.  262,  do  not  know  the  result.    But  I  could 

288-294, 302-304;  2  Daniel  Neg.  Instr.,  never  understand   hy    w^hat   authority 

§  X480;  3   Rand.  Com.   Paper,  ^  1693;  courts  of  law  compel   parties  to  take 

Smith   Merc.   Law  (Pomeroy's  ed.),  k  t^^c  indemnity. 

355;  I  Edwards  on   Bills  and  Notes,  \        "Upon  the  new  doctrine  of  dispensa- 

429.  tion   with  profert  that  difficultj  doei 

Says  Sanderson,  C.  J.,  in  Randolph  not  arise,  for  there  is  the  finding  of  the 
V.  Harris,  28  Cal.  561,  563:  "In  Eng--  jury  upon  the  evidence,  that  the  instni- 
land^  a  court  of  chancery  has  jurisdic-  ment  is  lost,  which  is  conclusive  be* 
tion  of  actions,  on  lost  papers,  upon  the  tween  those  parties.  That  has  been 
ground  that  on  the  payment  of  a  note  settled  at  law,  certainly  in  opposition  to 
or  bill  the  maker  or  acceptor  is  entitled  the  opinions  of  some  of  the  greatest 
by  the  law  merchant  to  its  possession  lawyers.  Since  I  have  sat  here.  I 
as  a  voucher  of  its  payment,  or,  if  that  have  found  in  Lord  Hardwicke's 
cannot  be  had,  to  an  equivalent  in  the  own  hand  (and  he  was  one  of  the 
shape  of  reasonable  indemnity  against  greatest  lawyers  who  ever  sat  in  West- 
all  future  claims.  The  English  doc-  minster  Hall)  his  most  positive  de- 
trine  was  adopted  in  Welton  v.  Adams,  clarations  that  upon  such  an  instru- 
4  Cal.  37,  and  reaffirmed  in  Price  v.  ment  it  is  impossible  to  maintain  an 
t>unlap,  5  Cal.  483."  action  without  profert." 

As  regards  the  necessity  for  indem-         Shaw,  C.  J.,  in   Fates  v.  Russell,  16 

nity   a  distinction   has   been  drawn  in  Pick.  (Mass.)  31  j,  said:  "The  objection 

some   States,  between   bills   that  have  to   the  plaintiffs  recovery  is  that  ther 

been  destroyed   and   those   that    have  cannot  produce  and  file  the  notes.   U 

been  merely  lost.  this  conclusion  correct?     The  deliverr 

In  Massachusetts  and  States  follow-  up  of  notes  and  other  negotiable  secun- 

ing  the  same  rule,  indemnity  is  a  pre-  ties,  upon   payment   of  them  and  the 

requisite  to  recovery   on   a  destroyed  filing  of  them   in   court,   on  obtauiing 

note.     McGregory   v.  McGregory,  107  judgment,  are  not  conditions  precedent 

Mass.  543;  Price  v,  Dunlap,  ^  Cal.  483;  of  the   right  to  recover  in  either  case. 

Armstrong  v,   Lewis,    14   Minn.    406;  That  right  depends  upon  other  grounds. 

Commercial   Bank  v,  Benedict,  186.  The  delivery  up  of  the  note  in  one  case. 

Mon.  (Ky.)307;  Wade  r.  New  Orleans  and  the  fihng  it  in  the  other,  is  onlj 

Banking  Co.,  8  Rob.  (La.)  140.  that  reasonable  quittance  and  dischai^. 

Lord      Chancellor    Eldon,     in  adapted  to  the  nature  of  the  obligation 

Bx  parte  Greenway,  6  Ves.  812  (1802),  pertbrmed,  which  any  man,  upon  mak- 

eays:  "To  enable  you   to  prove  in  re-  ing  satisfaction  of  a   demand  against 

spect  to    this    bill    (bill    of  exchange  him,   is    reasonably    entitled   to  hare, 

alleged  to  have  been  lost  after  endorse-  Inasmuch  as  it  is  payable  to  anj  holder, 

ment),  there  must  be  a  most  extensive  the   actual  surrender   of   the  security 

indemnity,  going  to  all  the  consequences  upon  payment  is  the  proper  and  suitable 

against  the  holder,  if  the  bill  has  not  acquittance. 

been  paid,  and  against  any  demand  that        *'I  have  said  that  the  right  to  recei^^ 

may  be  made  by  future  possible  holders,  depends  upon  other  grounds,  to  wit: 

if  it  should  have  been  paid.     When  I  that  the  note  was  made  by  the  dcfcnd- 

was  in  the  common  pleas  I  tried  an  ac-  ants,  payable  to  the  payee  or  order,  that 

tion    upon    a    bill,  alleged  to  be  lost,  it   was  duly  endorsed   by  him  to  the 

which  had  been  previously  endorsed  by  plaintiff,  who    became   the   bona  pd< 

the  payee.    An  indemnity  was  offered  holder. 

by  bond,  but  I  nonsuited  the  plaintiff.        "All  these  must  appear  and  ingtn- 

1? he  counsel  objected  strongly  upon  the  eral  the    presence  of   the  note  is  not 

offer  of  indemnity  and  it  came  before  necessary   to  enable    the    plaintiff  to 

the  court  on  a  motion  for  a  new  trial  prove  tfiem;  but  they   may  be  proved 

and  there  was  a  long  discussion  upon  without  producing  the  note,  and  in  the 

the  nature  of   these  indemnities  in  a  present  case   they  are  admitted.   The 

court  of  law.    The  court  had  not  come  plaintiffs  having  proved  title  in  them- 
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selves  by  a  well  known  rule  of  evidence,  ^^Considering  it  in  this  view,  that  the 
such  title  will  be   presumed  to  continue  production  of  the  note  is  not  essential 
till  a  transfer,   release  or  satisfaction  is  to  the  plaintifTs  title,  but  only  to  the 
shown.     Upon  a  case  like  this,  where  a  defendant's  reasonable  security,  it  ap- 
note  is  lost  after  it  was  due,  it  has  oflen  pears  to  us  that  the  objection  that  a 
been  held  that  a  plaintiff  is  entitled  to  court  of  law  has  no  jurisdiction  to  or- 
recover    without    the    note.    Jones    v.  der,  or  to  judge  of  the  sufficiency  of  an 
Fales,  5  Mass.  loi.    But  the  title  is  in  indemnity  is  rather  ideal  than  solid,  and 
fact  the  same;  tlie  only  difference  is,  ought  not    to  prevail  where  the  con- 
that    the    defendants    are    exposed   to  sequence  would  be  an  entire  failure  of 
greater  risk  in  the  one  case  than  in  the  justice.    On  the  whole,  the  court  are  of 
other,  because,  if  lost  before  it  was  due,  opinion  that  on  filing  a  sufficient  bond 
there  is  a  possibility  that  it  may  have  of  indemnity  with  sureties  the  plain- 
been  negotiated  to  a  bona  fide  holder  in  tiffs  will  be  entitled  to  recover." 
the    ordinary    and    regular  course   of  Where  the  strict  common   law   rule 
business,  before  it  was  due.     But  as  this  does  not  prevail  a  recovery  is  allowed, 
does  not  affect  the  holder,  or  his  actual  in  the  case  of  a  negotiable  note  lost  be- 
and  real  interest  in  the  debt  and  in  the  fore  it  became  due,  on  condition  that 
security  according  to  its  tenor,  but  only  the   plaintiff  files  or  executes  and  de- 
leaves the  defendant  exposed  to  a  haz-  livers  to  the  defendant  a  bond  of  in- 
ard  which,  according  to  mercantile  law  demnity;  so  that  in  truth  the  real  dis- 
and  the  usage  of  trade,  it  is  not  under-  tinction  between  the  two  rules  is  one  of 
stood  that  he  is  to  take,  we  think  he  practice   rather  than    principle.     Ed- 
ought  to  be   protected;  and  this  court,  wards  Bills  and  Notes,  (3rd  ed.),  §  434. 
as  a  court  of  law  holding  a  just  regulating  Professor  Parsons  sums  up  his  discus- 
power  over  the  judgments  and  proceed-  sion  of  the  question  of  indemnity  as 
ings   before  them,    have    authority  to  follows:  "In  short  the  American  rule 
prescribe  an  equivalent  security  to  the  upon  indemnity  is  simply  that  if  it  can 
defendants  by  a  sufficient  and  reason-  be  shown  in  any  way  that  the  defend- 
able  indemnity.  ant  may  be  wrongfully  injured  by  pay- 
*'To  illustrate  this  view  let  us  con-  ing,  he  may  require  security,  but  only 
sider  a  suggestion  made  by  one  of  the  then.      It   has,   nevertheless,  in  some 
court,  at  the  argument,  in  the  form  of  jurisdictions,  been  thought  best,  upon 
a  query,  whether  it  would  not  be  com-  the  whole,  to  require  indemnity  in  all 
petent  for  the  court,  in  the  exercise  of  a  cases,  whether  the  note  be  alleged  to  be 
just  judicial  discretion,  to  continue  this  lost  or  destroyed,  notwithstanding  its 
action    from   term   to  term,  until    the  occasional     hardship     and    inconveni- 
statute  of  limitations  should  become  a  ence.''  2  Parsons  Notes  and  Bills  304; 
bar  to  any  action  by  any  other  holder.  Welton  v.   Adams,  4  Cal.   37;   Price 
It  cannot  admit  of  a  reasonable  doubt  v,  Dunlap,  5  Cal.  583;   Wade  v.  New 
that  this  would  be  within  the  power  of  Orleans  Canal  etc.   Co.,  S  Rob.  (La.) 
the  court;  and  cases  may  be  imagined  140. 

in  which  this  would  be  a  proper  remedy .  The  Bills  of  Exchange  act,  1882, 
But  what  would  this  imply?  Not  that  §  69,  replacing  the  repealed  q  &  10 
the  production  of  the  note  is  a  con-  Wm.  Ill,  ch.  17,  $3,  enacts  that  if  a  bill 
dition  precedent  to  the  right  of  recov-  of  exchange  or  check  or  note  be  lost 
ery,  because  at  the  end  of  six  years  the  before  it  is  over  due,  the  person  "who 
plaintiff  must  recover  upon  the  legal  was  the  holder  of  it  may  apply  to  the 
right  of  action  which  he  had  when  the  drawer  to  give  him  another  bill  (or 
suit  was  commenced  or  not  at  all.  But  check  or  note)  of  the  same  tenor,  giv- 
it  must  be  on  the  ground  that  the  lapse  ing  security  to  the  drawer  if  required, 
of  time  and  the  statute  of  limitations  to  indemnify  him  against  all  persons 
would  afford  to  the  defendants,  on  ren-  whatever  in  case  the  bill  (check  or 
dering  judgment  against  them,  a  se-  note)  alleged  to  have  been  lost  shall  be 
curity  against  the  reappearance  of  the  found  again";  and  that  "if  the  drawer 
note,  equivalent  to  that  usually  obtained  on  request  refuses  to  give  such  dupli- 
by  the  production  and  surrender  of  the  cate  bill  (or  check  or  note),  he  may 
note.  Still  it  would  not  be  the  same  be  compelled  to  do  so."  By  f  70  of 
identical  security  which  the  general  the  same  act,  re-enacting  17  and  18 
rule  of  law  requires.  If  that  can  be  Vict.,  ch.  125,  f  87,  **in  any  action  or  pro- 
done,  it  seems  difficult  to  conceive  any  ceeding  on  a  bill  (or  check  or  note), 
good  legal  reason  why  other  ample  "the  court  or  a  judge  may  order  that 
security  may  not  be  substituted.  the  loss  of  the  instrument  shall  not  be 
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1.  Wlio  Are  Entitled  to  Indemnity. — All  parties  liable,  or  of  whom 
payment  of  the  note  or  bill  is  demanded,  the  drawer  and  endorser 
as  well  as  the  maker  and  acceptor  of  a  lost  bill  or  note,  are  en- 
titled to  indemnity.* 

set  up,  provided  an  indemnity  be  given  the  same  iorm  because  a  bond  of  in- 
to the  satisfaction  of  the  court  or  judge  demnity  will  not  afford  him  the  same 
against  the  claims  of  any  other  person  protection  as  it  would  the  maker,  and 
upon  the  instrument  in  question.  the  plaintiff  must   therefore  resort  to 

1.  2  Parsons  Notes  and  Bills,  p.  363;  equity.    Tuttle    v.    Standish,    4  Allen 

2  Daniel  Neg.  Instr.,  §  1480.  (Mass.)  481    {qualifying'  and  explain- 

The  bond  of  indemnity  should  run  ing  Jones   v.  Fales,   5  Mass.  lot,  and 

to    all    the    defendants,    though  some  Renner  %k  Bank  of  Columbia,  9  Wheat 

have    not    been    served  with  process.  (U.  S.)  581). 
Higgins  V.  Watson,  i  Mich.  428.  The  payee,  endorser  of  a  lost  inland 

In  an  action  on  a  note  in  possession  bill  of  exchange,  is  not  liable  to  the  en* 

of  an  adverse  claimant,  who  is  a  non-  dorsee,   unless    the  latter    has  offered 

resident,  the  defendant  in  equity  might  indemnity  to  the  drawer  and  cndorwr 

properly     demand     an     indemnifying  against  the  lost  bill,  and  demanded  a 

bond  against  the  after  assertion  of  the  new   bill   from  the  drawer.     Riggs  r. 

note,    before     being    coercively    com-  Graeff,  2  Cranch  (C.  C.)  298. 
pelled   to    pay   the  money.     Berry  v.        Indemnity  for  Lost  HmlTds  of  Bank 

Berry,  6  Bush   (Ky.)  594.  Notes. — If  the   owner  of  a  bank  note 

Plaintiff  sued   upon  an  original  ac-  lose  one  half  of  it,  he  may  recover  the 

count  which   had   become   merged   in  amount  of  the  whole  note  in  an  action 

notes  which   were   lost.     Held^  that  a  against  the   bank  which   issued  it  the 

lender  of   indemnity  was    not    to   be  plaintiff  having  offered  security  to  in- 

thereby  dispensed  with,  or  the  necessity  demnify  the  bank  against  the  claim  of 

of  showing  facts  sufficient  to  render  in-  any  other  person  upon  the  lost  half— 

iemnity  unnecessarr*     Edler  v,  Ucht-  Armat  v.  Union  Bank  of  Georgetown, 

maun,  10  111.  App.4&.  2  Cranch  (C.  C.)  180;  and  this,  although 

Where  the  notes  secured  by  a  mort-  the  bank  had  previously  given  notice 
gage  were  missing,  and  a  foreclosure  that  in  such  cases  they  would  not  pav 
decree  was  allowed  upon  the  theory  unless  both  parts  were  produced.  Mar- 
that  they  were  still  in  existence,  held^  tin  v.  Bank,  U.S., 4  Wash.  (C.  C)  253. 
that  complainant  should  be  required  to  .  The  cutting  a  bank  note  in  two  for 
indemnify  defendant  against  their  en-  transmission  by  mail  is  not  a  volun- 
forccment  in  case  they  reappeared  in  tary  destruction  of  it;  and  if,  in  the 
the  hands  of  strangers.  Yerkes  v»  course  of  transmission,  one  of  the 
Blodgett,  48  Mich.  211.  halves  be  lost,  the  owner,  upon  produc- 

The  maker  of  a  lost  note  trans-  ing  the  other  half  and  offering  an  in- 
ferred before  maturity  is  entitled,  before  demnity,  may  recover  the  amount 
paying  it,  to  be  indemnified  against  its  of  the'  whole  note.  Allen  t\  State 
subsequent  appearance.  Nalle  r.  Con-  Bank,  i  Dev.  &  B.  (N.  Car.)  Eq.  i. 
rad,  30  La.  An.,  pt.  i,  ^03;  Elliott  v.  The  cases  are  conflicting  on  the 
Woodward,  18  Ind.  1S3;  Meeker  r.  question  of  indemnity  to  the  bank  in 
Jackson,  3  Yeates  (Pa.)  442.  case  of  the   loss  of  a  half    bank  note 

To  enable  the  complainant  to  recover  during    its    transmission    through  the 

on  a  lost  promissory   note  payable  to  mails.   Though  the  weight  of  aulhoritr 

bearer  he   must  indemnify  the  defend-  is  in  favor  of  indemnifying  the  bank  in 

ant  by  bond   and   security  against  all  such    a    case.     Mossop    v,   Eadon,  16 

claims  on  the  note;   but  the  failure  of  Ves.  430;    BuUett   v.  Bank   of  Pa.,  2 

the  plaintiff  to  tender  such  indemnity  Wash.   (C  C.)    172;    Armat  r.  Union 

until   the  entry  of   the  decree  below,  Bank,  2  Cranch  (C.  C.)   180;   Bank  of 

subjects  him  to  the  payment  of  costs  up  Va.    v.    Ward,    6    Munf.    (Va.)    166; 

to  the  time  of  making  and  entering  the  Farmers*   Bank   v.  Reynolds,  4  Rand 

decree.    Burrows  v.  Goodhue,  i  Greene  (Va.)  186;   Commercial    Bank  v.  Ben- 

( Iowa)  48.  edict,  18  B.  Mon.  (Ky.)  307;   Allen  r. 

In   Massachusetts^  upon    indemnity  State  Bank,  i  Dev.  &'  B.  (N.  Car.)  Eq. 

being  given  an   action  at  law  will  lie  i ;  Little  v.  Consolidated  Assoc.,  2  La. 

against  the  maker  of  a  lost  negotiable  An.  1012;    Murdock  f.  Union  Bank.  2 

note;  but  an  endorser  cannot  be  sued  in  Rob.  (La.)  112.    Yet  there  are  caseft 
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2.  EzoeptionB  Where  Indemnity  Is  Hot  Required. — Though  the  rule 
requiring  indemnity  is  applied  both  at  law  and  in  equity,  yet 
there  are  cases  in  which  the  defendant  is  exposed  to  no  risk,  and 
the  plaintiff  is  therefore  excused  in  both  jurisdictions  from  filing 
a  bond  of  indemnity,  and  his  suit  entertained :  (a)  where  the  de- 
fendant is  protected  by  the  statute  of  limitations;^  (b)  where 
the  paper  is  proved  to  have  been  destroyed  ;*  (c)  where  the  lost 
paper  has  been  traced  to  the  custody  of  the  defendant  ;*  (d) 
where  the  paper,  though  negotiable,  is  either  payable  to  order 
and  unendorsed  or  specially  endorsed  ;*  (e)  where  the  paper  is 

to  the  contrary.  Redmayne  v.  Burton,  has,  however,  been  held  in  California, 
2  L.  T.,  N.  S.  324;  Union  Bank  v,  Randolph  v.  Harris,  28  Cal.  561;  Wel- 
Warren,  4  Sneed  (Tenn.)  167;  State  ton  r.  Adams,  4  Cal.  37;  Price  v.  Dun- 
Bank  V.  Aersten,  4  III.  135.  lap,  5  Cal.  483. 

Professor  Parsons,  in  commenting  on  Yn  New  Tork ^  nott^  that  have  been 
this  principle,  says:  "It  has  been  fre-  destroyed  are  not  within  the  statute  re- 
quently  held,  that  giving  a  bond  of  quiring  indemnity.  Des  Arts  r.  Leg- 
indemnification  to  the  bank  is  as  gett,  5  Duer  (N.  Y.)  156;  s.  c,  16  N. 
much  a  prequisite  to  recovery  as  Y.  582;  Blandin  i;.  Wade,  20  Kan.  251; 
proving  the  ownership  of  the  haM  note.  Scott  v.  Meeker,  20  Hun  (N.  Y.)  161; 
But  from  this  conclusion,  unless  it  be  Hinsdale  v.  Bank  of  Orange,  6  Wend, 
so  directed  by  statute  provision,  we  (N.  Y.)  378;  Blade  v.  Noland,  12  Wend, 
must  dissent.   For  the  payor  will  never  (N.  Y.)  173. 

be  liable  again,  since  the  holder  takes  It  was  held  that  2  N.  Y.  Rev.  Stat, 
the  missing  half  with  notice  of  prior  406,  i§  75,  76,  requiring  tender  of  a  bond 
equities,  and  therefore  no  indemnity  of  indemnity  did  not  apply,  where  M 
should  be  required.  2  Parsons  Notes  mailed  S  a  bank  check  for  the  amount 
and  Bills  313.  of  a  note  due  him,  and  on  receipt  there- 
Says  Lord  Chancellor  Eldon,  of  S  returned  the  note  to  M.  The 
in  Ex  parte  Greenaway,  6  Ves.  812:  check,  on  the  morning  of  the  day  after 
"I  could  never  understand  by  what  it  was  received,  was  destroyed  by  fire; 
authority  courts  of  law  comp>elled  the  on  being  informed  of  which  M  prom- 
parties  to  take  indemnity.  Upon  the  ised  S  to  pay,  but  afterwards  refused  to 
new  doctrine  of  dispensation  with  the  do  so.  Scott  v.  Meeker,  20  Hun  (N.  Y.) 
frofertoi  a  bond  the  question  of  in-  161. 

demnity  does  not  arise,  for  there  is  the  8.  In  this  case  there  would  be  no  just 
finding  of  the  jury  upon  the  evidence  ground  for  demanding  indemnity,  be- 
that  the  instrument  is  lost,  which  is  cause'  the  instrument  could  never  be 
conclusive  between  the  parties.  That  negotiated  except  by  defendant's  fault, 
has  been  settled  at  law,  certainly  in  Smith  t.  McC lure,  5  East  476;  Patter- 
opposition  to  the  opinions  of  some  of  son  t;.  Hard  acre,  4  Taunt.  114;  Knight 
the  greatest  lawyers."  v.  Leigh,  4  Bing.  C89;  De  la  Chaumette 

1.  2  Daniel  Neg.  Instr.,  §  1481;  3  v.  Bank  of  England,  9  B.  &  C.  208; 
Rand.  Com.  Paper,  §  1694.  Murray   v.  Burling,  10  Johns.  (N.  Y.) 

Indemnity  is  not  required  where  an  172;  Lamb  v.   Moberly,  3  T.  B.  Mon. 

action   to  recover  on  the  lost  note  is  (ky.)   179;    Buck   v.   Kent,  3   Vt.  99; 

barred  by   the  statute  of  limitations;  Chitty  on  Bills  (13th   Am.  ed.)  *265;  2 

and  this  is  true  whether  the  bar  is  com-  Parsons  Notes  and  Bills,  293;  2   Daniel 

plete,  either  at  the  time  of  the  trial  Neg.  Instr.,  §  1483. 

(Torrey  v.  Foss,  40  Me.  74)  or  at  the  4.  A  certificate  of  deposit,  if  lost  be- 

time  the  note  was  lost.    Moore  v.  Fall,  fore  it  is  endorsed  by  the  depositor,  no 

42  Me.  450.    But  Poole  v.  Smith,  Holt  title  vests  in  the  finder,  and  the  bank 

N.  P.  144,  holds  the  contrary'  doctrine.  cannot  require  of  the  depositor  indem- 

2.  No  indemnity  is  required  where  nity  against  possible  future  loss, 
the  note  or  bill  has  been  absolutelv  de-  although  the  money,  by  the  terms  of  the 
stroyed  so  that  there  is  no  possibility  of  certificate,  is  payable  "on  return  of  the 
the  maker,  endorser  or  acceptor  becom-  certificate."  Citizens*  Nat.  Bank  v, 
ing  again  liable  thereon.  2  Daniel  Neg.  Brown, 45  Ohio  St.  39;  36  Alb.  Law  J.  26. 
Instr.,  §  1482  et  seq.    The  contrary  rule  The  maker  of  a  lost  note  which,  by 
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not  negotiable ;  in  which  case,  in  the  absence  of  proof,  the  pre- 
sumption is  always  against  negotiability.^ 
8.  When  Tender  of  Indemnity  Mnit  be  Kade.^ 


special  endorsement,  has  become  non-  that  the  bond  of  indemnity  shodild  be 

negotiable,  is  not  entitled   to  demand  tendered  before  suit.     But  whether  the 

an   indemnifying  bond  of  the  owner  of  proper  indemnity,  which  the  court  may 

the  note  as  a  condition  precedent  of  require,  be  offered  in   the  bill  or  not, 

payment.  Dudman  v.  Earl,  49  Iowa  37.  certainly  the  court  should   not  decree 

i.  2   Parsons   Notes  and   Bills    303;  the  pay ment  of  the  debt  without  requir- 

Clark  V.  Reed,  12  Smed.  &  M.  (Miss.)  ing  the  bond  of  indemnity    to  be  ex- 

^54;  Wright  V.  Wright,  54  N.  Y.  437;  ecuted.     Exchange  Bank  v.  Morrall,  16 

Lazell  V.  Lazell,  12  Vt.  443.  W.  Va.  546. 

Indemnity  is  unnecessary  where  the        It  is  contended  on  the  authority  of 

note  was  overdue  when  lost,  and  there-  Meeker  t^.  Jackson,  3  Yeates  (Pa.)  442, 

fore  subject  to  all  the  equities.     Brent  that  the  security  need  not  be  tenderx»i 

V.  Ervin,  3  Mart.  (La.),  N.  S.  303;  Mow-  before  suit  brought.    "That   case,*'  say 

re}'  I'.  Mast,  14  Neb.  510.  the  court  in  Snyder  v.  Wofley,  8   S.  & 

Indemnity  is  not  required  where  the  R.  (Pa.)   328,  an   action   to    recoTer  a 

note  is  found  and  produced  at  the  time  prize  drawn   to  a  lottery  ticket  ^-hich 

of  the  trial.     Smith  v.  Rockwell,  2  Hill  was  lost,  "appears,  from  the   report,  to 

(N.  Y.)  482.  have  been  decided  without  argument  as 

If  the  note  alleged  to  have   been  lost  to  this  point,  and  at  a  time  when  the 

is  admitted  to  have  been  executed,  and  reconciling  of  common   law   forms  to 

it  is  proved  that  it  was  protested  and  chancery   principles  (which  we  are  un- 

afterwards  returned  to  the  plaintiff,  so  fortunately   sometimes  obliged   to    at- 

that  an  endorsee  would  acquire  it  sub-  tempt)  was,  perhaps,  not  perfectly  well 

ject  to  all   the  equities  that  might  be  understood.     Where  the  plaintiff 'has  a 

opposed  to  the  plaintiff,  he  will  not  be  title  to  recover  at  law,  and  the  defend - 

compelled  to  give  a  bond  of  indemnity,  ant  has  an  equitable  claim  which  ought 

Brant  v,  Ervin,  3  Mart.(La.),  N.  S.  303;  to  be  first  satisfied,  it  has  been  keid  that 

Mowrey  v.  Mast,  14  Neb.  518.  a  tender  at  the  time  of  the  trial  is  suf- 

8.  2  Parsons  Notes  and  Bills,  p.  262.  ficient,  or  perhaps  the  jury  might  find  a 

In  general  a  court  of  law  has  no  conditional  verdict;  but  where  the  ac- 
power  to  dismiss  an  action  properly  tion  is  in  the  place  of  a  bill  in  chancery, 
commenced,  or  to  stay  proceedings  until  and  the  plaintifTs  title  is  incomplete  in 
a  bond  of  indemnity  is  given.  Aran-  equity,  the  rule  is  different.  A  chancel- 
suren  v.  Schofield,  i  H.  &  N.  494;  lor,  having  a  discretionary  power  over 
Moore  v.  Fall,  42  Me.  450.  But  such  costs,  even  so  far  as  to  fix  them  on  the 
power  is  in  a  court  of  law  in  Connecti-  successful  party,  may  dispense  with  a 
cuL  Bridgeford  v.  Masonville-  Mfg.  tender  before  bill  filed,  because  corn- 
Co.,  34  Conn.  546.  plete  justice  may  be  done  by  prescribing 

In  Pennsylvania^  it  was  held  that  it  at  any  time,  as  the  terms  of  relief 
where  a  note  was  lost  after  the  com-  but  in  a  court  proceeding  to  administer 
mencement  of  a  suit  upon  it,  it  was  not  equity  according  to  the  forms  of  the 
necessary  for  the  plaintiff  to  offer  in-  common  law,  costs  being  an  incident  of 
demnity  in  order  to  obtain  judgment,  every  judgment,  with  respect  to  which 
but  that  he  would  be  restrained  from  the  statute  of  Gloucester  has  not  been 
issuing  his  execution,  unless  proper  in-  restrained  by  a  subsequent  enactment,  a 
demnity  was  given  — Bisbing  v.  Gra-  plaintiff  suing  without  a  previous  ten- 
ham,  14  Pa.  St.  14;  Thayer  v.  King,  15  der,  presents  the  ordinary  case  of  a  suit 
Ohio  242;  and  in  Alabama^  by  statute,  brought  before  the  cause  of  action  is 
execution  cannot  issue  until  indemnity  complete.  And  in  our  courts,  with 
is  given.     Code  1876,  ^  2916.  anything  less  than  a  title  at  the  time  of 

In  order  to  charge  the  endorser  of  a  bringing   suit  the  plaintiff  must  fail.^ 

lost  promissory  note,  the  owner  must  Snyder  v.  Wofley,  8  S.  &  R.  (Pa.)  328. 
tender  an  indemnity   to   him  and  the        The  failure  of  the  plaintiff  to  tender 

maker  at  the  time  of  demand  and  notice,  a  bond  of  indemnity  makes  him  liable 

Smith  V,  Rockwell,  a  Hill  (N.  Y.)  482.  to  pay    the    costs.     Banque  Jacques, 

It  seems  it  is  not  necessar^*^  to  main-  Chartiers  v.  Strachan,  5  U.  C,  Pr.  Rep. 

tain  a  suit  in  equity  against  the  makers  159;    Farmers*    Bank    v,   Reynolds,  4 

and  endorsers  of  a  lost  negotiable  note,  lland.  ( Va.)  186. 
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VI.  Segohdabt  EviDSircE, — After  the  original  existence^  due 
execution,  sealing  and  delivery  of  a  written  instrument  have  been 
shown,  and  its  loss  or  destruction  has  been  proved  positively  or 
presumptively,  to  the  satisfaction  of  the  court,  and  also  that  rea- 
sonable but  fruitless' search,  according  to  the  importance  or  value 
of  the  paper,  has  been  made  in  all  places  where  it  was  likely  to 
be  found,  or  was  last  seen,  or  of  its  proper  legal  custodian,  sec- 
ondary evidence  of  the  contents  of  such  written  instrument  is 
admissible.  The  rule  applies  to  lost  letters,  private  writings, 
books,  records,  contracts,  notes  and  bills,  deeds,  bonds,  wills,  and 
to  all  other  instruments  whatsoever,  whether  sealed  or  unsealed.^ 

Where  there  has  been  no  tender  ot  Bristol  v,  Sniffen,  i  Daly  (N.  Y.)   157; 

indemnity  before  suit,  the  plaintiff*  is  Wright  v,  Wright,  54  N.  Y.  437. 

not  entitled  to  costs  unless  the  defend-  In  an  action  on  a  lost  note  the  better 

ant  has  waived  a  tender,  in  which  case  practice  is  to  tender  indemnity  before 

the  costs  are  in  the  discretion  of  the  suit  and  allege  the  same  in  th&  com- 

court.     Randolph   v.   Harris,   28    Cal.  plaint;  but  such   a  course   is  not  abso- 

561;  Exchange  Bank  v.  Morrall,  16  W.  lutely   necessary.     A   failure   to  do  so 

Va.  546;  Evans  v.  Exchange  Bank,  79  is  not  fatal  to  the  cause  of  action;  it 

Mo.  182.  only  affects  the  question  of  costs.     In 

In  an  action  upon  negotiable  paper,  other  respects  a  tender  at  the  trial  is 

which    has  been    lost,  the  giving  of  a  sufficient.      Randolph    v,    Harris,    28 

bond  under   2   Rev.  Stat.  (N.  Y.)  406,  Cal.  561. 

§  76,  with   sufficient     sureties,    condi-  Indemnity  must    be   offered    on  the 

tioned    to     indemnify    the     defendant  face  of  the  bill  in  order  to  give  a  court 

against  all  claims   by  any   other  per-  of  chancery  jurisdiction;  it  is  not  neces- 

sons  on  account  thereof,  is  an  essential  sary  to  have  tendered  indemnity  before 

prerequisite  to    any  recovery  thereon,  the  bill    was  filed,    or  to    the'  parties 

Desmond  v.  Rice,  i  Hilt.  (N.  Y.)  530.  themselves, — it    is    sufficient    if    it    is 

Michigan   Ann.    Stat.    1882,  §7519,  offered  by  the  bill.     Smith  v.  Walker, 

requires    tender  of   indemnity    before  i  Smed.  &  M.  (Miss.),  ch.  432. 

bringing  action  on   a  lost  note  or  bill,  In  Scotland,  tender  of  indemnity  is 

if  the  plaintiff^  seeks  to  recover  costs  as  not  necessary.    Thomson  on  Bills,  320. 

well  as  damages.  1.  See  Evidence  ,  vol.  7,  p.  87.    See 

In  Great  Britain,  by  statute  a  court  also  Secondary  Evidence.  1  Whart. 

of  law  may  order  that  the  loss  of  a  note  Ev.  (3rd  ed.),  §§  129-163;    i  Gr.   Ev. 

or  bill   shall  not  be  set  up  by  the  de-  (14th  ed.),    §§  84  n,    86,   509  and  note, 

fendant  if  indemnity  is  given.     17  &  18  557,  558  and   note;   i  Taylor  Ev.  (8th 

Vict,  ch.  125,  §87;*  Bills  of  Exchange  Eng.  ed.),   pp.  397-404;   2  Best  Pr.  Ev. 

act  1882,  §70;  McDonnell  v.  Murray,  (Morgan's  ed.);   §482;  Doe  r.  Whit- 

9  Ir.  C.  L.  R.  495;   Noble  v.  Bank  of  comb,  6  Exc.  R.  601;   R.  v,  Johnson,  7 

England,  2  H.  &  C.  355.  East  66;  Brewster  v,  Sewell,  3  B.  &  A. 

It  was  enacted   in   Great  Britain  by  303;  Renner  v.  Bank,  9  Wheat.  (U.  S.) 

9  &   10  Wm.   Ill,  ch.  17,   i  3,  which  c8i;    U.    S.  v.  Reyburn,    6  Pet.  352; 

was  extended  to  notes  by  3  &  4  Anne,  Winn  v,  Patterson,  9  Pet.  663;  Butler  v. 

ch.  9;  Bills  of  Exchange  act  1882,  ^  69,  Maples,  9  Wall.  (U.  S.)  766;   Small  v. 

that  the  drawer  of  a  lost  bill  may  be  Pennell,     31    Me.    267;      Hedrick     v. 

compelled  to  give  a  new    instrument  Hughes,  15  Wall.  (U.  S.)  123;  Tucker 

upon  indemnity  being   given   to   him.  v.  Bradley,  33  Vt.  324;  Ortman  v.  Bar- 

This  statute  has  been  enacted  in  Miss-  ney,  46  Vt.  594;  Jones  v.  Fales,  5  Mass. 

issippi,    R.  C.    1880,   §  1 130;    and   in  loi;  Pruden  v.  Alden,  23  Pick.  (Mass.) 

New  Jersey  Rev.  Stat.  1877,  §  6.  184;  McReynolds  v,  Longenberger,  57 

Indemnity  is  not  required  before  suit  Pa.  St.  13;  ICaul   v,  Lawrence,  73  Pa. 

on  a  lost  or  destroyed  note  that  was  St.  410;  Watson  r.  Jones,  85  Pa.  St.  117, 

not  negotiable,  or  if  negotiable  not  ne-  119;    Hay  ward   v.  Carroll,  4Har.  &J. 

gotiated.    Blade   v,  Noland,  12  Wend,  (^ld.)  518;  Allen  v.  Parish,  3  Ohio  107; 

(N.  Y.)    173;   Des  Arts  v,   Legsett,  5  Sanders   v.  Sanders,  24  Ind.  133;  Ru- 

Duer  (N.  Y.)   156;  s.  c,  16N.  Y.  586;  dolph  v.   Lane,   57  Ind.  115;  Johnston 
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1.  Hatnre  of  Secondary  Evidence. — Until  it  is  shown  that  the  pro* 
duction  of  primary  evidence,  or  that  which  carries  on  its  face  no 
indication  that  better  remains  behind,  is  out  of  the  party's  power, 
no  other  proof  of  the  fact  is  in  general  admitted.  All  evidence 
falling  short  of  this  is  termed  secondary.  The  question,  whether 
evidence  is  primary  or  secondary  has  reference  to  the  nature  of 
the  case  in  the  abstract,  and  not  to  the  peculiar  circumstances 
under  which  the  party  in  the  particular  cause  on  trial  may  be 

Harvester  Co.  t'.  Hartley,  94  Ind.  131;  the  destruction  is  then  the  controlling 

Richley  V,  Farrell,  69  111.  264;   Marlow  fact  which  must  determine  the  admis- 

V.  Marlow,  77  111.  633;  Golder  v.  Bress-  sibility  of  this  evidence  in  such  case*, 

ler,  105  111.  419;  Bagley  v.  McMickle,  9  Bagley   v.   McMickle,  9  Cal.  430, 446, 

Cal.  430;    Graham    v.    Campbell,    56  A  witness  may  state  the  substance  of 

Iowa  258;    Pollock  V.  Wilcox,  68   N.  the  contents  of  a  lost  paper.    Camden 

N.  Car.  46;   Davis  v,  Alston,  61  Ga.  v.  Belgrade,  78  Me.  204. 

225;   Nolen    V,  Gw^'n,    16    Ala.    725;  In  civil  cases  it  is  sufficient  that  the 

Cross  V,  Johnson,  65  Ga.  717;  Gracie  v.  evidence  of  the  contents  of  a  lostinstni- 

Morris,    22    Ark.    415;    Wilkerson   v,  ment  is  satisfactory;  proof  bejondrea- 

Allen,  67  Mo.  502;  Howe  v.  Taylor,  9  sonable  doubt  is  not  necessary.    Potts 

Oreg.  288;   State   v.  Cuellar,  47   Tex.  v.  Coleman,  86  Ala.  94. 

29^.  Where  there  is  evidence  of  the  loss 

\i  is  not  a  matter  of  course  to  allow  of  a  document,  the  ruling  of  the  court 

secondary  evidence  of  the  contents  of  admitting    secondary    evidence  of  its 

an  instrument  in  suit  upon  proof  of  its  contents  is  not  subject  to  review.  Leak 

destruction.     If  the  destruction  was  the  v.  Covington    (N.  Car.),  6  S.  £.  Rep. 

result  of  accident,  or  was  without  the  241. 

agency  or  consent  of  the  owner,  such  The  fact  that  an  alleged  mutilated 
evidence  is  generally  admissible.  But,  paper  was  produced  voluntarilj,  was 
if  the  destruction  was  voluntarily  and  %«/</ not  to  exclude  parol  proof  of  its  coo- 
deliberately  made  by  the  owner,  or  tents.  Bell  t;.  Chicago  etc.  R.  Co.,64 
with  his  assent,  as  in  the  present  case,  Iowa  321. 

the   admissibility   of  the  evidence  will  The  fact  that  plaintifT  has  destroved 

depend  upon  the  cause  or  motive  of  the  documentary  evidence  invites  scnitinT 

party  in  effecting  or   assenting  to  the  of   his  oral   testimony,  by  which  the 

destruction.    The  object  of  the  rule  of  absence    of   better   evidence   was  at- 

law  which   requires  the  production  of  tempted  to  be  supplied.    Chambers :. 

the  best  evidence  of  which  the  facts  Appleton,    loi    N.   Y.   676;   Breenr. 

sought  to  be  established  are  susceptible  Richardson,  6  Colo.  605. 

is   the  prevention  of   fraud;    for,  if  a  The  unsupported  evidence  of  a  partr 

party  is  in  possession  Qf  this  evidence,  who  has  wrongfully  destroyed  the  onlr 

and  'withholds  it,  and  seeks  to  substi-  written  evidence  of  a  fact  will  not  be 

tute  inferior  evidence  in  its  place,  the  allowed    to  prevail    against  the  testi- 

presumption  naturally  arises  that  the  mony  of  any  other   witness  as  to  the 

better  evidence  is  withheld  for  fraudu-  contents  of  that  writing.    Downing  r. 

lent    purposes     which    its    production  Plate,  oO  111.  268.    In  general  acopj 

would    expose    and    defeat.     When   it  of  an   instrument   is  not  admissible  as 

appears  that  this  better  evidence  has  secondary  evidence,  unless,  by  having 

been   voluntarily  and  deliberately  de-  been  compared  with   the  original  it  U 

stroyed  the   same  presumption  arises,  shown  to  have  been  a  copy.     Re  Ga- 

and  unless  met  and  overcome  by  a  full  zett,  39  Minn.  532. 

explanation  of  the  circumstances,  it  be-  The    fact    that  a  writing   is  a  true 

comes   conclusive  of  a  fraudulent  de-  copy  of   a    lost    paper    is    suilicienth' 

sign,    and    all    secondary    or    inferior  proved  by  the  affidavit  of  a  clerk -and- 

evidence  is  rejected.    If,  however,  the  master.  Terry  v.  Wood,  7  Baxt  (Tenn./ 

destruction  was  made  upon  an  errone-  292. 

ous    impression    of    its    effect,    under  The  contents  of   an  .  original  paper 

circumstances   free   from   suspicion  of  may  not  be  proved  by  a  copy  of  a  cer- 

intended  fraud,  the  secondary  evidence  tified  copy  of  such  lost  original.    Dyer 

is  admissible.    The  cause  or  motive  of  v,  Hudson,  65  Cal.  372. 
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placed.     It  is  a  distinction  of  law,  and  not  of  fact,  referring  only 
to  the  quality  and  not  to  the  strength  of  the  proof.* 

2.  Degrees  of  Secondary  Svidenoe. — The  authorities  are  conflict- 
ing on  the  question  as  to  whether  degrees  in  secondary  evidence 
shall  be  recognized.*    The  American  rule,  as  deduced  from  the 

1.    See  Evidence,    vol.    7,    p.    87.  other  means  of  proof  of  its  contents 

The  previous  talk  of  the  parties  as  to  shall  be    resorted   to,   as   the  original 

what  they  proposed  to  agree  to  in  the  must  undoubtedly  be  the  most  satisfac- 

writing  to  be  drawn  up  is  not  evidence  tory  evidence  of  its  own  contents,  does 

of  the  contents  of  the  paper.    Richard-  it  not  follow  as  a   necessary  corollary 

son  V,  Robbins,  124  Mass.  X05,  107.  from  this  proposition,  that  if  certain 

Where  neither  the  language  nor  any  species  of  secondary  evidence  be  mani- 

part  of  the  language  of  a  lost  letter  is  festly  better  and  more  likely  to  contain 

given  by  the  witnesses,  their  opinion  as  a  true   account  of   what    was    in  the 

to    the     meaning    or    efect    of   such  original  than  others,  a  party  ought  not 

language  is  incompetent  to  prove  the  to  be  allowed  to  resort   to  the  latter 

contents  of  the  letters,  so  that  a  court  until    his    incapacity'   to    produce  the 

might  judge  therefrom   whether  there  former  be    demonstrated?      Now   the 

was  a  contract  in  writing.     Elwell   xk  counterpart  of  a  deed,  having  its  exist- 

Walker,  52  Iowa  256.  ence  simultaneously  with  the  original. 

Oral  evidence  of  the  weight  of  goods  attested  by  the  same  witnesses,  and  exe> 

described   in  a  way  bill   is  admissible  cuted  by  one  of  the  contracting  parties^ 

instead  of  a  copy  of  a  copy  of  such  bill,  is  in  all  human  probability    an  exact 

Young  v.  Mertens,  27  Md.  114.  transcript  of  the  instrument  sought  to 

A  plat  of  a  survey  purporting  to  be  be  proved,  and  therefore  far  superior 

an  extract  from  an  approved  map  of  a  as  a  means  of  proof  to  a  mere  copy, 

particular  township,    certified   by   the  perhaps  made  years  after  the  execution 

register  of  the  land  office,  is  inadmissi-  of  the  original,  and  by  a  party  not  per- 

ble  as  not  the  best   evidence,  it  being  sonally   interested   in   the  matter    and 

only  a  copy  of  a  copy.     Lawrence  v,  not  attested  at  all.     Again,  a  copy,  the 

Grout,  12  La.  An.  835.  correctness  of  which  is    sworn  to  by 

Photographic  copies  of  written  instru-  a  witness  who  has  compared  it  with  the 

ments  sued  upon  can  only  be  used  as  original,  is  far  more  to  be  relied  on  than 

secondary  evidence.     Eborn  v.  Zimpel-  the  mere  memory  of  that  witness  as  to 

man,  47  Tex.  503;  Udderzook  v.  Com.,  the  contents  of  the  latter,  both  on  ac- 

76  Pa.St.  340,  352;    Tome  v.  Parkers-  count  of  the  comparative  imperfection 

burgh  etc.  R.  Co.,  39  Md.  736.  of  all    verbal    testimony    when    com- 

8.  See   Evidence,  vol.  7,  p.  87;  see  pared  with  written,  and  also  that  in  such* 

also  Secondary  Evidence.  a  case  the  utmost  which  any   witness,. 

Whether  the  law  recognizes  any  de-  under  ordinary  circumstances,  can  be 

grees  in  the  various  kinds  of  secondary  expected  to  remember  of  the  contents, 

evidence,  and  requires  the  party  offer-  of  a  writing  in  which  he  is  not  inter- 

ing  that  which  is  deemed  less  certain  ested,  is  that  he  shall  have  a  general 

and  satisfactory  first  to  show  that  notii-  recollection  of  its  leading  features;  but 

ing  better  is  in  his  power,  is  a  question  that  he  is  not  likely  to  remember  con> 

which  is  not  yet  perfectly  settled.  ditions,  limitations  or  particular  words 

The  argument    in  support    of   this  used  in  it,  which  might,  however,  have 

doctrine  is  based  on  an  equitable  exten-  a  most  material  effect  in  altering  or 

sionofthe  principle  which   postpones  ,  qualifying  its  meaning.     So  that  by  a 

all  secondary  evidence  until  the  non-  sound    deduction    from     the    general 

production  of  the  primary  is  accounted  principle  that  the  best  evidence  oueht 

for.  always  to  be  given,  if  the  party  relying- 

If  it  be  a  sound  and  salutary  princi-  on  a  deed  cannot  produce  the  original, 

pie,  which    requires  on  all    occasions  he  ought  to    tender    in    evidence  the 

the  best  kind  of  evidence  to  be  pro-  counterpart;  if  there  be  no  counterpart 

duced  of  which  the  subject  is  capable,  forthcoming,  he  may  produce  a  copy; 

and  if  the  law  in  furtherance  of  this  if  no  regular  copy,  he  may  appeal  to  the 

general    principle  has  laid  down  the  abstract,  etc.;  failing  which,   he   may 

rule  that  until  the  nonproduction  of  the  then,  but  not  till  then,  be  allowed  to 

instrument  itself  be  accounted  for,  no  resort  to  the  dangerous  and    unsatis* 
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factory  proof  deduced  from  the  memory  any   razure,    fnterlinealion  or  altm- 

of  a  witness.  tion;  2.  To  see  if  the  instrument  coa- 

On  the  other  hand,  it  is  urged  that  tain  any  condition,  reservatioD  or 
the  extension  of  the  rule  confounds  all  limitation  which  might  have  escaped 
distinction  between  the  weight  of  or  the  memory  of  witnesses  or  be  omittec 
the  credit  due  to  evidence  and  its  legal  in  a  copy;  3.  Because  a  party  who  relk« 
admissibility.  The  former  is  altogether  on  a  deed  must  either  liave  it  in  hii 
a  question  for  the  jury,  the  latter  a  own  possession,  or  the  nature  of  the 
question  of  strict  law  to  be  determined  instrument  will  show  of  i>ow  maot 
by  the  judge.  Evidence  of  the  lightest  parts  it  must  have  consisted,  and  coo 
weight  may  be  admissible,  while  evi-  sequently  indicate  the  person  in  whose 
dence,  entitled  to  considerable  credit,  possession,  or  in  that  of  those  cUimisg 
may,  under  peculiar  circumstances,  be  under  him,  it  must  necessarily  be,  aod 
rejected;  e.g.,  in  a  case  of  assault,  the  thus  point  out  to  the  litigant  partr 
testimony  of  a  person  who  witnessed  where  to  make  application  tor  it  Br. 
the  transaction  at  the  distance  of  five  when  we  come  to  compare  the  corn- 
hundred  yards,  would  be  perfectly  ad-  parative  value  of  different  species  (d 
missible  to  prove  the  assault,  although  secondary  evidence,  two  of  tbest 
the  party  on  whom  it  was  committed  reasons  fail  altogether,  viz,  the  /rtt 
were  actually  present  in  court  and  not  and  third;  for  the  moment  the  prodoc- 
examined ;  still  it  is  plain  that  no  jury  tfon  of  the  original  is  dispensed  with. 
in  considering  their  verdict,  would  at-  all  means  of  detecting  razure  and  ia- 
tach  any  weight  whatever  to  such  testi-  terlineation  are  gone;  in  tills  respect  iL' 
mony.  On  the  other  hand,  a  party  copies  are  on  a  par,  the  most  perfect 
might  produce  in  evidence  a  copy  of  a  having  no  advantage  over  the  most  im- 
written  instrument  proved  by  twenty  perfect;  nay,  in  this  respect,  itispo- 
witnesses  of  undoubted  veracity,  to  be  a  sible  that  parol  evidence  may  be  better 
correct  transcript  of  the  original,  so  than  that  of  a  copy ,  for  a  witness  mighr 
that  no  doubt,  in  a  moral  point  of  view,  recollect  the  fact  of  an  interlineation, 
could  exist  as  to  its  correctness,  still  about  which  the  copy  would  be  toul'j 
such  a  copy  would  in  law  be  rejected,  silent.  Again,  the  third  reason  faiN 
unless  it  were  shown  that  the  original  because  although  the  original  in&tr: 
could  not  be  produced.  ment  consisted  of  a  certain  number  ?' 

The  question  here,  therefore,  is  not  parts  only,  which  cannot  be  increa«e(i 

whether  a  counterpart  of  a   deed  may  by  any  subsequent  act  of  anybody,  rJ 

not  under  certain  circumstances,  be  more  the  number  and  place  of  finding  out  are 

credible    evidence  than    a    copy,  or  a  pointed  out  by  the  nature  of  the  doca 

copy  than  an  abstract,  or  an   abstract  ment;  still,  with  copies  it  is  otherwK 

than  parol  testimony;  but  whether  the  any  number  of  them  may  have  beea 

law,  whose  province  it  is  to  lay   down  made  from  each  of  the  originals,  acd 

general  rules,  regardless  of  their  appli-  made  at  different  times,  and  by  diiFereoi 

cation  in  individual  instances,  but  which  persons,  between  whom  and  the  partj 

are  to  be  founded  so  as  to  square  with  tendering  the  evidence  there  mar  be  co 

the    general    habits    and    practices  of  privity  whatever,  and  of  the  existeme 

society,  is  to  take  upon  itself  to  draw  of  which  he  must  therefore  be  entirelv 

fixed  lines  of  demarcation  between  the  ignorant. 

different  kinds  of  proof  tendered  under  So  that  of  the  three  reasons  aboft 

the  name  of  secondary   evidence,  and  mentioned   the  only  one  which  at  a!l 

pronounce  some,  on  the  sight  of  them,  as  applies  to  the  question  under  coDfiden- 

unworthy  of  credit  at  all,  when  com-  tion  is  the  second;  viz,  that  the  instni- 

pared  with  others.  ment  might  contain  some  condition  or 

Let  us  consider  the  reasons  offeree^  limitation,  which,  though  likely  to  ap* 

by  the  law  for  refusing  to  admit  second-  pear  in  a  good  copy,  would  perhaps  e*- 

ary  evidence  at  all  until  the  nonpro-  cape  the  memory  of  a  witness  who  onl; 

duction     of   the     primary     has  been  read  the   original,   or  be  omitted  in  a 

accounted  for,  and  see  if  any  r«a/anal-  much  altered  abstract.    But  is  not  aii 

ogy  exists  between  it  and  the  case  of  a  this  a  question  for  the  jury?    Whcn« 

party  offering  one  degree  of  secondary  find  the  two  out  of  threie  reasons  fe 

evidence   without  accounting  for    the  preferring    primary    evidence  ftil'"^ 

absence  of  another.    These  reasons,  as  and  the  third  (perhaps  the  weakest« 

nven  by  Lord  Coke  in  Dr.  Leyfield*s  the  three)   alone  appearing  to  render 

Case,   10    Co.  92;    and   in    Gilbert  on  one  species  of  secondary  evidence  njore 

Ev.  95,  are  three:  i.  To  see  if  there  be  convmcing  than  another,  ought  we  0 
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strain  the  argument  so  as  to  reject  Im-  been  made  the  day  before  from  an 
peratively,  as  unworthy  of  credence,  original,  which  his  adversary  refuses  to 
that  kind  of  proof  which  is  not  quite  produce,  and  with  the  ve^  view 
so  satisfactory  as  the  other?  The  cases,  of  thus  causing  a  nonsuit.  It  is  un- 
however,  which  may  arise  on  this  point  necessary  to  comment  on  the  fearful 
are  subject  to  important  distinctions,  consequences  of  such  a  doctrine.  But 
and  are  divisible  into  three  classes:  the  third  case  we  have  put  still  remains, 
i:  Where  it  does  not  appear  that  there  and  it  may  be  asked,  ought  a  party  to 
was  any  better  or  more  eligible  species  be  allowed  to  resort  to  an  inferior 
of  secondary  evidence  in  existence,  species  of  secondary  evidence  when  it 
which  might  have  been  produced,  is  clearly  shown  that  he  knew  there  was 
2.  Where  such  better  secondary  evi-  a  better  in  existence  which  might  have 
dence  was  shown  to  be  in  existence,  but  been  procured,  or  which  maVf  perhaps, 
it  is  not  shown  that  the  party  knew  of  be  actually  in  his  possession?  This 
it.  3.  When  it  appears  that  the  party  certainly  is  a  question  requiring  con- 
tendering  the  inferior  evidence  knew  of  sideration;  but  it  does  seem,  after  all,  to 
the  existence  of  the  better,  or  perhaps  amount  to  nothing  more  than  a  grave 
even  had  it  in  his  own  possession.  On  objection  to  the  credibility  of  the  [sec- 
the  first  of  these  points  there  is  no  ondary  evidence  which  he  does  adduce, 
room  for  speculation,  as  the  point  has  which  therefore  ought  to  be  received 
been  expressly  decided  by  Doe  d.  and  submitted  for  the  consideration  of 
Rowlandson  v.  Wainwri^ht,  i  N.  &  P.  the  juir.  Per  Best,  C.J.,  in  4  Monthly 
8,  that  the  court  will  receive  secondary  Law  Mag.  267-279. 
evidence  that  is  offered,  and  will  not,  in  All  the  law  requires  of  a  party  liti- 
the  absence  of  proof  to  that  effect,  pre-  gant  is  to  make  a  diligent  search  for 
sume  that  there  is  any  other  in  exist-  and  give  a  satisfactory  account  of  the 
ence.  It  is  to  the  second  of  the  above  nonproduction  of  the  original  instru- 
classes,  however,  that  our  observations  ment,  on  the  contents  of  which  he  re- 
must  principally  be  directed.  Suppose  lies;  on  that  point  it  is  inexorable,  but 
the  plaintiff  in  a  cause,  part  of  whose  the  barrier  once  broken  down,  and  sec- 
case  rested  on  a  document  consisting  of  ondary  evidence  ex  necessitate  ret  being 
several  parts,  having  made  an  unsuc-  admitted,  it  will  not  impose  on  the 
cessful  search  for  the  originals  from  all  party  a  greater  burden  in  procuring 
the  parties  to  the  instrument,  or  their  evidence  than  is  indispensable  for  the 
representatives,  finds  himself  at  length  ends  of  justice;  but  while,  on  the  one 
compelled  to  resort  to  secondary  evi-  hand,  it  receives  and  listens  to  such  as 
dence,  and  for  that  purpose  calls  a  he  has  been  able  to  obtain,  will,  on  the 
witness  who  had  read  the  document,  or  other,  should  he  abuse  that  privilege, 
offers  in  evidence  an  abstract;  the  oppo-  and  tender  weak  evidence  when 
site  party  finds  out  in  the  course  of  the  stronger  is  shown  to  be  in  his  posses - 
trial  that  many  years  previous  a  copy  sion,  leave  the  whole  case  to  be  con- 
ofoneof  the  originals  had  been  made  sidered  by  the  jury,  subject  to  all  the 
for  a  purpose  altogether  collateral,  by  comment  to  which  such  conduct  can- 
some  indifferent  person,  in  whose  hands  not  fail  to  give  rise.  Per  Best,  C.  T.,  in 
it  had  been  deposited;  a  fact  of  which  4  Monthly  Law  Mag.,  265-269,  where 
the  party  setting  up  the  instrument  the  cases  are  collected  and  separately 
could  by  possibility  know  nothing;  if  commented  on.  -See  also  i  Geenl.  Ev. 
the  degprees  of  secondary  evidence  con-  (14th  ed.),  §  84,  note  2. 
tended  for  be  recognized,  the  plaintiff  The  cases  cited  as  sustaining  the 
must  be  nonsuited,  inasmuch  as  the  afiirmative  of  this  proposition  are,  Sey- 
copy  would  be  better  secondary  evi-  mour*s  Case,  10  Mod.  8;  Villiers  v. 
dence  than  the  abstract.  But  if  this  be  Villiers,  2  Atk.  71;  Rex  v,  Castleton, 
so,  no  person,  any  part  of  whose  case  6  T.  R.  236;  Munn  v.  Godbold,  3  Blng. 
rests  on  written  testimony ,  the  original  of  292;  Doe  d.  Rowlandson  v.  Wain- 
which  he  is  unable  to  produce,  could  wright,  i  N.  &  P.  8. 
ever  go  to  trial  with  safety,  as  he  On  the  other  hand,  the  cases  holding 
would  be  liable  every  moment  to  have  that  there  are  no  degrees  of  secondary 
his  case  upset  by  the  production  of  a  evidence  are  as  follows:  Doe  d.  Coyfe 
paper  to  which  he  was  not  only  not  v.  Cole,  6  C.  &  P.  359;  Rex  v.  Fursey, 
privy,  but  the  existence  of  which  there  6  C.  &  P.  81;  Brown  v.  Woodman,  6 
was  nothing  in  the  nature  of  the  orig-  C.  &  P.  206;  Doe  v,  Ross,  8  Dowl.  389; 
inal  transaction  either  to  point  to  or  s.  c,  7M.  &W.  io2;Doev.  Jack,  i  Allen 
suggest;  nay,  more,  which  may  have  (Can.)  476;  Jeans  v,  Wheedom,  2  M.  & 
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various  authorities,  gives  precedence  to  certain  kinds  of  secon- 
dary  evidence  over  others,  and  has  been  thus  stated :  If,  from 
the  nature  of  the  case  itself,  it  is  manifest  that  a  more  satisfac- 
tory kind  of  secondary  evidence  exists,  the  party  will  be  required 
to  produce  it ;  but  where  the  nature  of  the  case  does  not 
of  itself  disclose  the  existence  of  such  better  evidence,  the  ob- 
jector must  not  only  prove  its  existence,  but  also  must  prove  that 
it  was  known  to  the  other  party  in  season  to  have  been  produced 
at  the  trial.^ 

The  English  rule  places  all  secondary  evidence  on  the  same 
plane  and  has  been  thus  laid  down.  In  secondary  evidence  there 
are  no  degrees,  that  is,  no  precedence  or  superiority  in  point  of 
admissibility.  An  attested  copy  of  a  written  instrument  is  not 
of  a  superior  order  of  proof  to  an  examined  copy,  nor  is  either 
superior  to  parol  evidence  of  the  contents.* 

Rob.  486;  Hall  V.  Ball,  3  M.  &  Gr.  242;  to  the  legal   admissibilitj  of  the  en- 

6.  c^  3  Scott,  N.  R.  577.  dence,  and  Is  founded  on  the  incos- 

1.  Amerioan  Bole  at  to  Secondary  BtI-  venience  that  could  not  fail  to  ariitii 
denoe  of  Lost  Papers,  i  Greenl.  £v.  the  administration  of  justice,  if  the  de- 
(14th  ed.),  §  84,  note  2;  $  582.  grees    of     secondary    evidence  vm 

The    American    rule  is  followed  in  strictly  marshalled  according  to  their 

the     United    States   Supreme  Courts  intrinsic    weight,  and  if  parties  WR 

Comett  V.  Williams,   20  Wall.  (U.  S.)  consequently  driven,  before  tiicycoiiW 

226;    Winn    V.     Patterson,    9    Peters  have  recourse  to   parol  testimony,  0 

(U.  S.)  663.  And  in  Alabama,  Harvey  v.  account  for  all  secondary  evidence  a 

Thorpe,  28   Ala.  250;    Georgia,  Will-  superior  value,    the    very  existence 01 

iams  v.  Waiters,  36  Ga.  454;  Graham  V.  which   they  might  have  no  mean*  of 

Campbell,  56  Ga.  258;  Illinois^  Illinois  ascertaining,      i  Taylor  Ev.  (8th  Eng 

L.  &  L.  Co.  V,    Bonner,  75   111.  315;  ed.),  ^  551. 

Maine,  Nason  v.  Jordan,  62  Me.   480;        The  English  rule  prevails  in  the  fe)- 

Pennsylvania,  Stevenson  v.    Hoy,   43  lowing  States:  Inaiana^  Carpenter  r 

Pa.  St.  191;  Shoenberger  v,  Hackman,  Dame,  10  Ind.  129,  overrmling,  ^^ 

37  Pa.  St.  87.  this   point,  Coman   v,  SUte,  4  Blaof 

A  counterpart  of  the    lost  original  (Ind.)  2^i\ MassachusettSyGtxA^^' 

must  be  accounted  for  before  inferior  Weston,  102  Mass.  362;  Nnv  Jtrffj^ 

evidence  is  admissible.    But  when  the  Ketcham  v.  Brooks,  27  N.J.  £q-  34* 

loss  of  the  different    parts,  or  the  fact  New  Tork,  Robertson  v.  Lynch,  i? 

that  they  are  unattainable,  is  shown,  Johns.  (N.  Y.)  451. 
then  examined  copies  or  the  evidence        When  the  source  of  original  evidecce 

of    witnesses     ma^    be     resorted    to.  is  exhausted,  and  resort  is  properly  liai 

Vickroy  v.  McKnight,  4  Binney  (Pa.)  to    secondarv    proof,    the  content?^ 

204;  Kerns  v,  Swope,  2  Watts  (ra.)  75;  private  writings    may  be   proved  In- 

Den  V,  McAllister,  2  Halst.  (N.  J.)  46.  any  other  fact  by    indirect  evidcnK 

2.  2  Phil.  Ev.  (4th  Am.ed.),  p.  568;  The  admissibility  of  evidence  for  th^ 
Starkie  Ev.  (Shars wood's  loth  ed.),  *  p.  purpose  must  depend  upon  its  ^ 
544;   Best  on  Ev.  (Morgan's  ed.)  §  483.  mate  tendency  to  prove  the  facts  6t»g^'- 

This  rule,  of  course,  does  not  mean  to  be  proved,  and  not  upon  thecompa-' 

that  the  mere  memory   of  a  witness,  ative  weight  or  value  of  one  fonaf 

who    has  read  a  deed,  is  entitled   to  another  form  of  proof.  The  junr**- 

equal    weight  with  an    authenticated  judge  of  its  weight,  and  maj  gi^^  ^^ 

copy  of  the    same  instrument;   for  in  consideration  to    the  fact  that  1  ^ 

many  cases  a  jury  would  properly  re-  satisfactory  form  of    proof  is  oflfe«^ 

gard  such  evidence  with  distrust,  and  if  while  a  more  satisfactory  oneexist«c^ 

it  should  appear  that  more  satisfactory  is  withheld,  or  not  produced  wher ' 

proof  was  intentionally  withheld,  their  might  have  been  readily  obtained.  ^; 

distrust  might  amount  to  absolute  in-  there  are  no  degrees  in  this  class  of '^ 

credulity;  but  the  rule  simply  applies  dence.    Although  there  has  been  sa^ 
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diversity  of  practice,  and  the  decisions  become    inadmissible  if  it   be  shown 

are  far  from  uniform,  more  frequently  from  other  sources  that  a  more  satis - 

turning  upon  special  circumstances  and  factory  species  of  secondary  evidence 

facts  tiian  upon  a  general  principle,  the  exists f    I  think  it  does  not;  and  I  have 

tendency  of  authority  is,  we  thmlL,  to-  always  understood  the  rule  to  be,  that 

wards  the  establishment    of  the    rule  when  a  party  is  entitled  to  give  sec- 

here  stated.    Goodrich  v.  Weston,  loa  ondary    evidence  at  all,  he  may  give 

Mass.  362,  citing  Stetson  v,  Gulliver,  2  any  species  of  secondary  evidence  with- 

Cush.  (Mass.)  404;  Robertson  v.  Lynch,  in  his  power.   There  is  a  case,  Brown  v. 

18  Johns.  (N.Y.)aci;  Winn  v.  Patter-  ^oodman,  6  C.  &  P.   206,  in  which 

son,  9  Pet.  (U.S.) 063.  I  am  reported    to    have  decided  tiiis 

Parke,  B. — You  must  contend,  then,  point,  ana  my  ruling  was  not  afterwards 

that  tiiere  is  to  be  primary,  secondary  questioned. 

and  tertiary  evidence.    If  an.  attested  Aldbrson,  B. — I    agree    with    my 

copy  is  to  be  one  decree  of  secondary  brother  Parke,  that  the  objection  must 

evidence,  the  next  will  be  a  copy  not  arise  from  the  nature  of  the  evidence 

attested;  and  then  an  abstract.    Then  itself.    If  you  produce  a  copy  which 

would  come  an  enquiry  whether  one  shows  that  there  was  an  original,  or  i^ 

man  has  a  better  memory  than  another,  you  give  parol  evidence  of  the  contents 

and  we  should  never  know  where  to  of  a  deed,  the  evidence  itself  discloses 

,  stop.  the  existence  of  a  deed.  But  reverse  the 

LordAbingbr,  C.  B.— There  can  be  case, — ^the  existence  of  an  original 
no  rule  upon  this  point.  Upon  examina-  does  not  show  the  existence  of  a  copy; 
tion  of  uie  cases,  and  upon  principle,  nor  does  parol  evidence  of  the  contents 
we  think  there  are  no  degrees  of  sec-  of  a  deed  show  the  existence  of  any- 
ondary  evidence.  The  rule  is  that  if  you  thing  except  the  deed  itself.  If  one  spe- 
cannot  produce  the  original,  you  may  cies  of  secondary  evidence  is  to  exclude 
give  parol  evidence  of  its  contents,  if  another,  a  party  tendering  parol  evi- 
indeed  the  party  giving  such  parol  evi-  dence  of  a  deed  must  account  for  all  the 
dence  appears  to  have  better  secondary  secondary  evidence  that  has  existed.  He 
evidence  in  iiis  power,  which  he  does  may  know  of  nothing  but  the  original, 
not  produce,  that  is  a  fact  to  go  to  the  and  the  other  side,  at  the  trial,  may  de- 
jury,  from  which  they  might  sometimes  feat  him  by  showing  a  copy,  the  exist- 
presume  that  the  evidence  kept  back  ence  of  which  he  had  no  means  of  as- 
would  be  adverse  to  the  party  withhold-  certaining.  Fifty  copies  may  be  in 
ing  it  But  the  law  makes  no  distinc-  existence  unknown  to  him,  and  he 
tion  between  one  class  of  secondary  would  be  bound  to  account  for  them  all. 
evidence  and  another.  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.   106 

Parke,  B. — ^There  can  be  no  doubt  (1840). 
that  an  attested  copy  is  more  satisfac-  The  English  cases  certainly  lay  down 
tory,  and  therefore,  in  that  sense,  better  the  rule  very  broadly  that  tnere  are  no 
evidence  than  mere  parol  testimony,  degrees  in  secondary  evidence.  Row- 
but  whether  it  excludes  parol  testimony  landson  v,  Wainwright,  x  Nev.  &  Per.  8; 
is  a  very  different  thing.  The  law  does  Coyle  v.  Cole,  6  C.  &  P.  81;  Rex  v. 
not  permit  a  man  to  give  evidence  which  Hunt,  3  B.  &  Aid..  co6.  Brown  v. 
from  its  very  nature  shows  that  there  is  Woodman,  6  C.  &  P.  206.  While,  on  the 
better  evidence  within  his  reach,  which  contrary,  the  current  of  American 
he  does  not  produce.  And  therefore  authorities  goes  very  strongly  to  show 
parol  evidence  of  the  contents  of  a  that,  although  the  facts  may  warrant 
deed,  or  other  written  instrument,  can-  the  admission  of  secondary  evidence, 
not  be  given  without  producing  or  ac-  the  best  kind  of  that  character  of  evi- 
counting  for  the  instrument  itself.  But  dence  which  appears  to  be  in  the  power 
as  soon  as  you  have  accounted  for  the  of  the  party  to  produce,  must  be  offered, 
original  document,  you  may  then  give  U.  S.  v.  Britton,  2  Mass.  464;  Kello  v. 
secondary  evidence  of  its  contents.  Maget,i  Dev.&Bat.(N.Car.)Ai4;  Ren- 
When  parol  evidence  is  then  tendered,  ner  v.  Bank  of  Columbia,  9  Wheat.  (U. 
it  does  not  appear  from  the  nature  of  S.)  (;8i,  582;  Den  v.  McAIister,  2  Halst 
such  evidence  that  there  is  any  attested  (N.}.)  4^53;  Blade  v,  Noland,  12  Wend, 
copy  or  better  species  of  secondary  evi-  (N.  Y.)  173.  We  confess  that  the  Ameri- 
dence  behind.  We  know  of  nothing  can  rule  appears  to  us  more  reasonable 
but  of  the  deed  which  is  accounted  for,  than  the  English;  and  we  see  great  pro- 
and  therefore  the  parol  evidence  is  in  priety,  if  there  was  an  examined  copy 
itself  unobjectionable.     Does  it   then  of  an  instrument  in  the  possession  of  a 
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Vot  Vate  Seal.                      LOST  PAPERS.  V«t  Ihtebd 

Vn  Lost  Papibs  Hot  TTitbeb  Sbal. — The  above  rule^  regulat. 

ing  the  admission  of  secondary  evidence  of  the  contents  of  lost 
papers  applies  to  all  papers  not .  under  seal,  as  letters,  telegrams, 
postal  cards,  memorandum  books,  contracts,  power  of  attorney, 
letter  of  credit,  etc.* 

party,  in  refusing  to  allow  him  to  prove  Goodrich  v.  Weston,  loa  Man.  363. 

ft  by   the  uncertain   memory  of    wif;-  Anglo-American  P.  &  P.  Co.  v,  dan- 

nesses.     A  copy  of  a  letter,  taken  by  a  non,  31  Fed.  Rep.  313. 

copying  press,  would  unquestionably  be  The  certifying  officer  need  not  sate 

better  evidence  of  the  original  than  the  in  his  certificate  tliat  a  letter  is  a  oopT 

recollection  of  its  contents  by  a  witness,  of  an  ofScial    letter  where    its  official 

and  the  same  reason  which  would  re-  character     is    disclosed    on   its  face. 

quire  the  production  of  the  original,  if  Darcy  v,  McCarthy,  35  Kan.  723. 

in  the  control  of  the  party,  would  oper-  Where  letters  containing  a  contract 

ate  in  favor  of  the  production  of  the  fac  to  convey  land  made   in  consideratioo 

simile^  or  of  the  examined  copy.    But,  of  marriage  had  been  lost,  keld^  thai 

in  all  these  cases,  the  strength  of  the  the  opinions  of    witnesses    as   to  the 

proposition  consists    in  the    fact  that  meaning  of  the  language  used  in  the 

there    is    secondary    evidence     in    its  letters  were  inadmissible  to  establitb 

nature  and  character  better  than  that  the   contract.      Elweil    v.  Walker.  52 

which  the  party  offers,  and  that  it  is  in  Iowa  256. 

his  power  to  produce  it.  He  must  cer-  Lost  TAlagrama. — Where  the  evidence 
tainly  be  allowed  to  show  that  what  of  the  sending  of  a  telegraphic  de- 
appears  to  be  secondary  evidence  of  a  spatch  has  been  destroyed  by  the  tele- 
higher  degree  is  not  so  in  fact.  In  graph  company,  or  where  there  is  do 
other  words,  he  would  be  allowed  to  evidence  to  show  that  such  despatch 
show  that  the  paper,  which  purported  was  reduced  to  writing  by  the  sender, 
to  be  a  copy  was  not  in  fact  and  in  one  who  has  seen  the  despatch  mar 
truth  one.  Harvey  et  ux.  v,  Thorpe,  testify  to  its  contents.  Flint  v.  Ken- 
28  Ala.  250.  nedy,  33  Fed.  Rep.  820;  Tenre  Haute 
If  a  party  have  a  fac  simile  of  a  lost  etc.  R.  Co.  v.  Stock  well  (Ind.),37  Am. 
paper,  he  cannot  prove  such  paper  by  &  Eng.  R.  R.  Cas.  278.  Where  the 
calling  a  witness  as  to  its  contents,  original  telegram  is  destroyed,  the 
Stevenson  v.  Hoy,  43  Pa.  St.  191.  transcript  delivered  to  the  person  ad 

1.  §  VI,  supra.  dressed  is  evidence.     Oregon  S.  S.  Co. 

2.  Loit  Lettera,  etc. — Where  letters,  v.  Otis,  100  N.  Y.  446.  On  proof  that 
being  evidence  in  the  court  below,  have  it  is  a  correct  copy  of  such  destroyed 
been  lost  or  mislaid,  they  are  presumed  original.  Smith  v.  Easton,  54  Md. 
to  have  contained  sufficient  to  sustain  138;  s.  c,  39  Am.  Rep.  355. 

the  opinion  of  the  court  below,  and  the  Loit  Mttmaraiidiim  Book. — A   meino- 

party    who    denies    that    the    opinion  randum  which  was  not  proved  to  be  a 

was    sustained    by    them    must    show  copy  of  a  lost  book   is  not  admissible 

^  evidence  their  contents.    Carroll  v.  to   supply    its    contents.      Printup  r. 

Peake,  i  Pet.  (U.  S.)  18.  James,  73  Ga.  583. 

The  contents  of  a  letter  may  be  For  the  purpose  of  showing  that  de- 
proved  by  the  recollection  of  the  recip-  fendant  had  not  entered  in  his  cash 
lent  and  by  that  of  persons  to  whom  book  all  moneys  received  by  him  os 
a  letter  has  been  shown  which  is  identi-  sales,  plaintiff  called  a  witness  who  tes- 
fied  as  the  one  in  question,  if  proof  is  tified  mat  he  kept  on  a  loose  piece  of 
made  that  diligent  but  fruitless  search  paper  an  account  from  day  to  daj  of 
has  been  made  for  the  letter  itself,  money  received  by  defendant  from  cash 
Huff  V.  Hall,  56  Mich.  456.  sales,  which  paper  he  daily   gave  to 

Letterpress  copies  of  letters  are  not  plaintiff.  Plaintiff  testified  ^t  he  bad 
competent  evidence  unless  the  absence  lost  this  paper,  but  that  he  had  cor- 
of  the  original  letters  is  accounted  for.  rectly  copied  its  contents  into  a  memo- 
State  V,  Halstead,  73  Iowa  376.  randum  book,  which  he  offered  in  evi- 

A  letterpress  copy  is  receivable,  the  dence.    Heid,  that  it  was  inadmissible, 

original  being  lost.    While  secondary  that  the  paper  did   not  belong  to  the 

at  best,  a  copy  from  such  a  copy,  the  class  of  writings  the  contents  (rf  which 

original  being  lost,  has  been  allowed,  if  lost    may  be  proved  by  seconds^ 
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jroi  uate  SmO.                    lost  papers.  V«t  Unte  fmSL 

evidence.    Reversing  8.  c,  29  Hun  (N.  minutes  of  the  clerk  of  a  parish  meet- 

Y.)  668;  Peck  v,  Valentine,  94  N.  Y.  ing»  when  lost,  may  be  proved  by  parol. 

569.  Wallace  v.  First    Parish,   109   Mass. 

Lost  Bdcalpta. — Proof  of  sale  may  be  263. 

made  by  parol  without  producing  re-  Under  acts  Louisiana  1878,  No.  17, 

ceipted  bill  of  parcels,  this  generally  in  case  of  loss  of  the  original  informa- 

being  evidence  merely  of  receipt  of  the  tion  in  a  criminal  cause,  a  duly  certified 

price.    The  contrary  is  true  of  a  regu-  copy   thereof   taken    from   the  record 

lar  bill  of  sale.    Bonesteel  v,  Gardner,  book  may  be  substituted  therefor,  upon 

z  Dak.  Ter.  372.    But  where   receipts  which    copy    the    trial    may  proceed, 

are  relied  on  as  a  proof  of  payment  of  State  v,  Thomas.  39  La.  An.  318. 

the  price,  a  sufficient  reason  must  be  Loat  Votiooi,  HandUlla,  etc. — Parol 

ffiven  for  failure  to  produce  them.  Van  evidence  is  admissible  of  the  contents 

Ness  V,  Hadsell,  54  Mich.  560.  of  a  lost  notice  to  a  town  of  injuries 

Defendant,  in   an  action   by  the  as-  received    from    a    defective    highway, 

signee  of  a  sealed   note,  may  testify  to  Rogers  v,  S wanton,  54  Vt.  585. 

having  lost  a  receipt  given  by  the  as-  Where  all  the  files  of  papers  in  a  case 

signor  deceased,  but  may  not  testify  to  have  been  destroyed   by  fire,  it  is  not 

its  contents.    Standridge  v.  Powell,  11  error  for  the  court  to  receive  the  testi- 

S.  Car.  549.  mony  of  the  publisher  of  a  newspaper 

In  a  coq^st  of  the  account  of  an  ad-  and  the  newspaper  in  which  the  notice 

ministrator,  parol  evidence  of  the  pay-  of  a  sheriff's  sale  of   real  estate  was 

ment  of  taxes  by  him  is  admissible  after  published  in  evidence  for  the  purpose 

the  loss  of   the  tax  receipts  has  been  of  proving  the  contents  of  such  notice; 

shown.     Re  Moore,  72  Cal.^35.  so  held,  when   such    evidence  did  not 

Loat  Aooount  Booka,  etc. — The  exhibit  tend  to  contradict  the  recitals  in  the 

attached  to  his  petition  cannot  be  shown  sherifi^s  deed,  but  to  corroborate  them, 

by  the  testimony  of  the  plaintiff  to  be  Rice  v.  Poynter,  15  Kan.  263.  So  in  the 

a  correct  copy  of  his  account  as  kept  at  case  of  lost  handbills.      Wilkerson  v, 

the  time  it  accrued.    Halstead  v.  Cup-  Allen,  67  Mo.  502. 

py,  67  Iowa  600.  Lost  Patent. — Parol    evidence  of  the 

In  a  suit  on   an  open  account   for  contents  of  a   United  States  patent  is 

goods  sold,  plaintifTs  testimony  that  he  inadmissible;  for  if  the  patent  itself  is 

sold  the  greater  part  of  them   himself  lost  or  not  accessible,  the  proof  by  ex- 

and  knew  that  the  amount  was  correct,  emplification  from  the  general  land  of- 

for  he  kept  the  books  himself,  though  he  fice  is  equivalent  in  desree  and  should 

could  not  tell  the  exact  amount  sold  be  obtained.    Piatt  v,  Hauer,  27  Mich, 

because  his  day  book  was  burned  was  167. 

not    objectionable.     Bumam    v.    De  Loat  OartUleatea  of  Inoorporailoii. — 

Vaughn,  65  Ga.  309.  Where  an  attorney  as  witness  testified 

The  rule  that  an  entry  made  in  the  that  he  had  examined  the  copy  of  the 

books  of  a  third  party  at  the  same  time  certificate  of  incorporation  of  the  com- 

the  principal  part  was  done,  and  forming  pany,  transcribed   into  the  company's 

a  link  in  the  chain  of  events,  is  admis-  book  in  compliance  with  the  statute, 

sible  as  part  of  the  res  gestae ,  was  ap-  taken  in  connection  with  long  acquies- 

plied  where  the  offer  thereof  was  based  cence  in  the  use  of  the  franchise,  it  is 

upon  a  showing  that  such  entry  was  sufficient  to  supply  a  deficiency  in  the 

made  in  the  handwriting  of  the  fore-  proof  of  its  due  incorporation,  where 

man  of  such   third  party  in  the  ordl-  the  original  was  burned.  The  secretary 

nary  course  of  his  duties,  the  fact  that  of  such  company  is  a  competent  wit- 

the  foreman  was  still  living  not  being  ness  to  prove  statements  in  such  certi- 

denied.     Chicago  etc.  R.  Co.  v.  Inger-  ficate  to  show  its  contents.    Rose   Hill 

soil,  65  111.  399.  etc.  R.  Co.  V,  People,  115  111.  133. 

In  an   action  against  an    insurance  Under  the  statutes  of  Montana^  cer- 

company  for  loss  of  goods  by  fire  in  a  tified  copies  of  the  certificate  of  incor- 

atore,  it  was  held  that  an  abstract,  con-  poration  of  a  corporation,  of  the  declara- 

tained  on  the  fly-leaf  of  a  ledger,  which  tory  statement  under  oath  of  the  lo- 

was  saved,  of  papers  destroyed  in  the  cators  of  a  mining  claim,  and  of  deeds, 

fire,  was  admissible  as  secondary  evi-  are  admissible  In  evidence  without  first 

dence  of  the  contents  of  such  papers,  accounting  for  the  original.    Garfield 

Insurance  Co.  v.  Weide,  9   Wall.  (U.  M.  &   M.  Co.  v.   Hammer,  6   Mont. 

S.)  677.  53. 

mnute  Book.— The  contents  of  the  Loat  ▲ppUoatlon  fdr  Xiisiiraiioa.-^The 
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contentG  of  an  application  for  Iniurance  tract  is  contained  thereiii.    Darh  : 

«re  provable   bv   Becondarj-   evidence;  AUton,  61  Ga,  mj. 

and   R   paper  which   purported  to  be  a  On  suit  brought  Involving  Ihc  tnih 

copy   of  the    application,    and   which  of  certain  matter*  entered  b;  the  pliiii' 

contained  printed  queitions  and  written  tiff  in  a  memorandum  book  vhich  iuij 

anewert  thereto,  produced  by  a  witneas,  become  bo  worn  that  pending  mil  hi 

was   admissible  In  evidence;  and   oral  copied  the  items  Into  another,  it  ■» 

evidence  of  the  contents  of  the  written  ield,  that  he  should  not  be  allownlU) 

ras  competent  to  prove  euch  refresh  his  memoir  by  using  auch  top; 

Williamson    I'.    Cambridge  while  testifying.    Lovell  r.  Wentwonh, 

R.  Co.,  144  Mau.  14S.  39  Ohio  St.  614. 

LMt   UeaBoa  to    TocalfB    InaonuiM  A   certain  contract  was  iMt,    HiU, 

Oo. — When    the  loss   of  a  licence  to  a  that  it  was   error  to  rcfu«e  to  ptmil  i 

foreign   Insurance  company  is   shown,  wlCnets  who  tiad  seen  itto  testifjtoiis 

the   issue    thereof   may  be  proved   by  contents,   and   to  what  he  had  hcinj 

parol  evidence  where  the  law  does  not  said   of  Its   contents  by  a  party  m  it 

require  it   to  be  recorded.     Lycondng  Scott  v.  Sllngerland,  44  Hun(N.Y.)i^. 

Fire  Ins.  Co.  v.  Wright,  60    Vt.  315;  5  A   cerUfied   copy  of  a  privite  cm 

N.  Eng.  Rep.  640.  tract,  filed   In   the  office  ofthcrouot; 

LMt  O^partnoraldp  IrUalaa. — Apart-  auditor,  but  which  was  not  authohied 

ner,   remembering    their    contents,    Is  by  law  to  be  so  kept,  is  not  vompcUnt 

competent  to  testify  to  the  contents  of  evidettce  of  the   terms  of  the  orieiiul 

articles  of  copartnership   destroyed  by  contract.     Morrison   v.  Goad,  t9lOT) 

him  without  fraudulent  Intent.     Breen  571. 

V.  Richardson,  6  Col.  60s.  When   a  contract  to  convey  linlii 

Lost  BUI  Of  Bala. — Where   captured  proved    to     have    been    lost,  ■  cap; 

property  appears  to  have  remained  In  thereof,  if  shown  to   be  correct,  it  td- 

the  possession  of  a  claimant's  vendors,  misslble  to  supply   the   contents  of  Ox 

and  he  shows  the  accidental  destruction  original,   though   no    search   hat  beer 

of  the   bills  of  sale,  it  is  necessary  for  made  to  ascertain  whether  the  origiiu. 

him   also  to  prove  the  contents  of  the  was  registered,  it  being  valid  williou; 

bills  and  the  signatures  of  the  vendors,  registration.  Maunev  v,  Crowell,  84  N 

Rhine    v.    U.   S..   14   Ct.   of   CI.  a68;  Car.  314. 

Bonesteel    v.    Gardner,    i    Dak.    Ter.  KlaoalUiLwnu.— A  copy  of  a  cert&d 

371.  copy  of  a  lost  original  h  insdmitiiblc 

LMt  SleetlMi  Ballot. — On   trial  of  an  to  prove   the   contents  of  the  or^rui 

Indictment  for  altering  a  ballot,  second-  Dyer  v,  Hudson,  65  Cal.373. 

ary  evidence  of  what   the  ballot  was  is  To  let   in  oral  evidence  of  the  nm- 

admissible,   although   it  has   been   de-  tents  of  a  lost  paper,  it  Is  BufHcientI: 

Btroyed  as  required   by  statute.     Com.  the  witness  can  state  the  Butetinceoi 

V.  McGurty,  145  Mass.  357.  Its  contents.     Camden  v.  Belgrade.  " 

LMt  Bill   Of  Ladlnf.— Copies  of  bills  Me.  104. 

of  lading  given   by  a  common   carrier  Parol  evidence  of  the  content!  of ' 

are   not   competent   evidence  to  prove  written    Instrument    which   comef  i'' 

the  delivery  of  goods   In   an   action  to  question  cotlalerally  only  on  trial  i>>J' 

recover   their    value,   unless   there    is  misslble.     State   v.    Wllkerson,  98  !> 

proof  of  the  loss  of  the   originals,  and  Car.  696. 

of  notice  to  the  opposite   party  to  pro-  Where  a  party  has   wrongfiillr  d^ 

duce  duplicates  thereof.  State  v.  Howe,  stroyed  the  only  written  evidence  01  * 

64  Ind.  18.  fact,  his  unsupported  evidence  uloOn 

lidrt  Oontoraota.— Where  a  contract  to  contents   of  that    writing  will  not  h 

convey  land  was  made  In  consideration  allowed   to    prevail    against  the  Ian 

of  marriage   and    contained   in   letters  mony  of  any  other  witness.    Downin? 

which  had  been  lost,  it  was  <ie/</,  that  v.  Plate,  90  111.  26S. 

the  witnesses'  opinions  aa  to  the  mean-  A  witness  who   swears  that  he  u< 

]ng  of  the  language  used  in  the  letters  the  lost  instrument  signed,  and  hid  il 

were   not    admissible    to  establish   the  in  his  possession  more  than  1  rear.  •") 

contract.     Elwell  v.  Walker,    53  Iowa  that  he   knew   its   contents.  Is  cooipc 

356.   But  where  a  contract  Is  contained  tent  to  testify  thereto,  allhou^  b^  ^ 

in  letters  which  are  lost,  secondary  evl-  not  state  that  he  read  It.     Hull  r.  Kii"' 

dence  of  their   contents  ia   admisBlble.  ball,  52  111.  391. 

Roehl  ti.  Haumesser,  itxind.  311.  So,  Leat   DepoatUaoL— See  Defositiii^ 

on  proof  of  loss  of  a  receipt  where  con-  vol.  5,  p.  610. 
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VateSnL                             LOST  PAPERS.  Vote  8mL 

VOX  lOBT  PAFIB8  Vnirn  SlAL.— The  same  rule^  applies  also 
to  the  admission  of  secondary  evidence  of  the  contents  of  lost 
papers  under  seal,  as  deeds,  bonds,  mortgages  and  the  like.* 

1.  §  VI,  sufra,  after  delivery.  Moses  v,  Morse,  74  Me. 

S.  LMt  DMdft. — Where  one  claims  472. 
under  a  lost  deed  it  is  proper  for  tlie  Section  38  of  the  conveyances  chap- 
judge  to  charge  that  a  lost  deed  can  be  ter  of  the  Illinois  statutes, — admitting 
established  onW  by  clear  and  satisfac-  in  evidence  a  certified  copy  of  record  of 
tory  proofs.  Loftin  v.  Loftin,  96  N.  a  deed  upon  oath  of  a  party  that  the 
Car.  94.  original  "is  lost  or  not  in  the  power  of 

Where  a  witness  testifies  to  the  con-  the  party  wishing  to  use   the  same  on 

tents  of  a  deed  that  has  been  lost  for  the  trial,'* — ^was  designed  to  relax  the 

twenty   years,  it  is  enough  if   he  can  rigor  of  the    common    law  rule,  and 

testify  to  its  substance,  although   his  must  not  be  strictly  construed.    Nixon 

recollection  is    not  very  clear  or  pre-  v,  Cobleigh,  5a  111.  387. 

cise.    Parks  v.  Candle,  58  Tex.  316.  Where  a  lost  deed  is  proved  by  a  cer- 

Where  a  deed  has  been  recorded  and  tified  copy  from  the  recorder's  ofiice,  it 

lost,  and  the  record  has  been  destroyed,  may  be  shown  that  there  was  a  mistake 

a  copy  of  the  original  may  be  proved  in  the  record,  as,  for  instance,  **south- 

by  the  person  who  made  the  copy,  and  east"  should   read  "northeast."     Such 

the  attesting    witnesses    need    not  be  correction  is   justified   by  the  Illinois 

called.     Fletcher  v.  Home,  75  Ga.  134.  statute   and  may  be  by  any  competent 

Where  a  deed  has  been  burned  and  evidence,  as,  for  instance,  by  the  testi- 

it  is  not  shown   that  a  counterpart  or  mony  of  witnesses  who  may  have  read 

examined  copy  is  in  existence,  its  con-  the  original  deed.    Booth  v.  Tiernan, 

tents  may  be  proved  by  the  testimony  109  U.  S.  205. 

of  a  witness  who  knew  them.    Steb-  under  the  Illinois  statute  providing 

bins  V,  Duncan,  108  U.  S.  32.  for  the  admission  of  evidence — in  a  suit 

Parol  evidence  of  a  lost  deed  is  ad-  involving  title  to  land,  where  the  origi- 

missible    to    show   the    character  and  nals  of  the  deeds,  records  or  other  in- 

extent  of  the  possession  of  the  grantees  struments  relating  thereto  are  lost  or 

under  It,  and  of  those  claiming  under  destroyed — of    any    abstract    of    title 

them.    Oatman  v.  Barney,  46  v  t.  594.  made     in     the     ordinary     course    of 

The  description  in  a  decree  estab-  business  prior  to  such  loss  or  destruc- 
lishing  a  lost  deed  by  reference  to  the  tion,  showing  the  title,  that  may  have 
description  therein  contained,  which  been  delivered  to  the  owners  or  pur- 
identified  with  certainty  the  first  line,  chasers  or  others  interested.  (Rev. 
described  the  third  line  while  calling  Stat,  ch.  xi6,  ^  29).  Such  an  abstract, 
for  the  second,  and  described  the  fourth  made  in  the  ofiice  of  well  known  ab- 
line  closing  the  survey,  held  sufficient,  stracters  by  clerks  in  their  employ,  from 
Broxson  v.  McDougal,  63  Tex.  193.  abbreviated   notes    taken    by  some  of 

Where  a  deed  and   its   record   had  such  clerks  and  written  out  at  length 

been  destroyed  by  fire,  testimony  by  the  by  another,  and    then  signed   by  the 

clerk  of  an  abstract  firm  that  he  took  a  principals,  this  being  the  usual  course 

minute  of  it,  which  he  produced    the  of  preparing  abstracts,  is  not  inadmis- 

day  after  its  execution,  and  by  a  part-  sible  on   the  ground   that  it  is  not  an 

ner  of  the  alleged  grantee  that  the  deed  original  instrument,  but  a  mere  copy  of 

was  in    his    opinion    executed   in  his  a  copy;  the  data  thus  collected  do  not 

office  and  taken  away  to  be  acknowl-  constitute  the  abstract,  but  are  only  the 

edged,  was  held  sufficient  to  prove  the  materials  out  of  which  it  was  made, 

deed  against  the  grantors'  positive  de-  Heinsen  v.  Lamb,  117  111.  549. 

nial  that  they  ever    executed   such  a  In  an  action  to  re-establish  an  unre- 

deed.  (Scott,  J.,  dissenting.)    Heacock  corded  deed  alleged  to  have  been  lost,  a 

V.  Labuke,  107  111.  306.  witness  testified    that  his  uncle,  now 

The    recital  of  a    deed  in  another  dead,  read  the  deed  to  him  and  his  sis- 

deed  is  evidence  of  the  recited  deed,  ter,  and  that  after  the  reading  witness 

where  the  original  is  lost,  against  the  said    to    his  sister,  "Now   you    know 

party  executing  it,  or  against  privies,  whose    land    it    is;  we  have  seen  the 

Ellen  V.  Ellen,  18  S.  Car.  489.  deed."     His  sister  swore  to  the  same 

Parol  evidence  Is  admissible  to  prove  facts.    Held,  that  the  evidence  of  what 

the  contents  of  an  unrecorded  deed  lost  was  said   and  its  corroboration  by  the 
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sister  were  oroperly  admitted.    Tuttle  Title  to  land  may  be  proved  bj  parol 

V,  Rainey,  90  N.  Car.  513.  evidence  where   the  deeds  and  public 

Plaintiff  in  ejectment  may  give  evi-  records  have  been  destroyed  by  fire. 

dence  of  a  deed  destroyed  before  regis-  Lane  v.  Cameron,  37  La.  An.  250;  Ad* 

tration  without  first  having  the  same  dis  v.  Graham,  88  Mo.  197.  Also  where 

established   In   an  independent  action  a  deed,  known*  to  have  been  in  the  cus- 

and  recorded.    Jennings  v.  Reevis,  loi  tody  of  a  master,  was  unsuccenfullT 

N.  Car.  447.  sought  for  after  his  death.    Congdonv. 

When  a  deed  to  real  estate  has  been  Morgan,  14  S.  Car.  587. 

lost,  and  its  loss  and  the  contents  there-  A  copy  of  a  deed  is  incompetent  to 

of  have  been  established,  it  will  be  pre-  disprove  a  claim  of  title  where  such 

sumed  that  it  was  executed  in  accord-  deed  is  improperly  on  record.    Cunp- 

ancewiththe  formalities  required  by  law.  bell  v,  Lacled  Gas  Co.,  84  Mo.  353. 

Christy  v,  Burch,  3  So.  Rep.  (Fla.)  258.  An  original  deed  bearing  certificate 

The  North  Carolina  act  of  1873  ^^  ^^  having  been  recorded  is  the  highest 
restore  the  burned  records  of  Watauga  class  of  evidence,  and  the  notice  fur- 
county  does  not  preclude  a  party  from  nished  by  such  recording  is  not  lott  or 
resorting  to  the  common  law  mode  of  extinguished  by  the  destruction  of  the 
proving  lost  deeds.  Cowles  v,  Hardin,  record  book;  nor  can  one  obtaining  ad- 
91  N.  Car.  231.  verse  title  be  deemed  an  innocent  pur- 

Interroeatories  asking  for  the  '*sub-  chaser.      Alvis  v.    Morrison,  63  111. 

stance"  of  the  contents  of  a  lost  deed  181. 

are    not     objectionable,    the    answers  When  an  original  ancient  instrument 

showing  the  substance  of  a  valid  deed,  is  lost,  a  certified   copy  may  be  intro- 

with  the  operative  words  '^granted,  bar-  duced  in  evidence  upon  the  same  proof 

gained   and  sold,"  and  Code  Alabama  that  would  make  the  original  admissible 

1876,  §  2948,  providing  that  any  written  if  it  could  be  produced.    Galveston  etc. 

instrument   is  effectual  to  transfer  the  R.  Co.  v.   Stealey,  66  Tex.  468;  Esdr 

legal   title,  if  such  is  the  intention  of  v,  Shivey,  40  Ga.  684;  Laird  v.  Kil- 

the  grantor  to  be  collected  from   the  bourne,  70  Iowa  83. 

entire  instrument.     Potts  v.  Coleman,  Under  ^  2  of  the  Texas  act  of  Febni* 

86  Ala.  94;  Wakefield  t/.  Day  (Minn.),  ary  oth,  i860,  a  certified  copy  of  the 

43  N.  W.  Rep.  71.  testtmonio  or  second  original  of  an  act 

Secondary  evidence  of  the  contents  of  sale  of  land  made  and  acknowledged 

of  a  lost  document  is  not  excluded  by  before  a  judge  of  the  first  instance,  in 

the  fact  that  the  document  is  one  which  1835,  from  the  records  of  the  countj 

might  have  been  recorded  but  was  not;  where  the  land  is  situated,  proof  of  the 

such    nonrecording   not  affecting    the  loss  of  the    original   testtmonio  being 

validity  of  the  instrument.      Stebbins  made,  is  admissible  in  evidence  for  the 

V,  Duncan,  108  U.   S.  32;   Mauney  v,  purpose  of  showing  title  to  the  land, 

Crowell,  84  N.   Car.   314;     Moses    v,  notwithstanding    the    testimonio  maj 

Morse,  74  Me.  472.  have  been  admitted   to  record  without 

When  a  witness  testifies  to  the  exist-  proof.  Beaumont  Pasture  Co.  v»  Pres- 
ence and  subsequent  destruction  of  a  ton,  65  Tex.  448. 
deed  which  he  has  seen  and  read,  and  Transcribed  records  of  deeds,  the  or- 
further  states:  '*The  paper  writing  now  ig^nal  books  of  which  were  injured  or 
shown  me  is,  I  verily  believe,  a  true  mutilated  during  the  late  war,  are  ad- 
copy  of  said  deed,'*  this  is  not  the  mlsslble  in  evidence  when  the  originals 
statement  of  an  opinion,  and  does  not  cannot  be  produced,  although  the  sig- 
render  his  testimony  inadmissible.  El-  natures  of  the  officers  and  the  acknowl- 
liott  V.  Dyche,  80  Ala.  376.  edgments  are    partially  mutilated  or 

It  is  error  to  permit  an  alleged  copy  wholly  destroyed.     Addis  v,  Graham, 

of  a  lost  deed  to  be  read  to  witness  in  88  Mo.  197. 

order  that  witness  may  testify  in  regard  An   abstract  of  title  is  not  original 

to  contents  of  the  original,  and  whether  evidence,  the  , contents  of  which  when 

said  alleged  copy  corresponds  with  wit-  lost  may  be  supplied  by  parol  evidence, 

ness's  recollection  of  the  original.  Singer  Thatcher  v,  Olmstead,  no  111.  26. 

Mfg.  Co.  V.  Riley,  80  Ala.  314.  An  abstract  of  title  made  in  theordi- 

The  record  of  a  deed  made  upon  in-  nary  course  of  business  by  tiie  Illinois 

sufficient  probate  or  attestation  is  inad-  "burnt  records  act"  is  made  competent 

missible  in  evidence  though    there  is  evidence   to  show  title.     Held^  that  a 

Sroof  of  the  loss  of  the  original  deed,  letterpress  copy  is  not  admissible  in 

laton  V,  Freeman,  63  Ga.  535.  evidence,  such  abstract  being  destroyed. 
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(Dickey  and  Shkldon,  JJ^  dissent-  proof  of  what  the  endorsement  was  is 

ing.)  Compton  V.  Randolph,  X04  111.  555.  admissible.      Owen  v.   Williams,  114 

A  second  tax  deed  issued  by  the  au-  Ind.  179. 

ditor  general  on  the  "loss  or  destruc-  A  deed  executed  and  delivered  but 

tion'*  of  the  first  deed  without  a  recital  subsequently  lost  gives  color  of  title; 

of  the  latter's  loss,  and  '*its  date,  if  pos-  and  actual  possession  of  part  of  a  lot 

sible,"  as  required  by  statute,  Is  no  evi-  claiming  possession  of  the  whole  under 

dence  of  title.     Burroughs  v,  Goff,  64  such  lost  deed  will  give  good  title  to  the 

Mich.  464.  whole.    Harbison  v.  School  Dist,  89 

Where  a  deed  has  been  incorrectly  Mo.  184. 

recorded  and  the  original  lost,  the  de-  Where  a  deed  has  been  lost  before 

scripdon  in  the  entry  made  by  the  re-  recording,  the  grantor    and    liis  heirs 

gister  in  the  reception  book  as  required  may    be  enjoined    from    subsequently 

by  statute  is  admissible  to  show  that  conveying  the  premises.    Cases  cited; 

the  description  in  the  deed  was  incor-  Mason  v.  Black,  87  Mo.  329. 

rectly  transcribed  in   the    full   record.  Where  one    partner    and    his    wife 

Gaston  t;.  Merriam,  33  Minn.  271.  deeded     to    the     other     partner     of 

In  a  suit  for  specific  performance,  the     firm     the     undivided      one-half 

plaintifTs  title  was  objected  to  on  the  of     the      lots     of      land      used      ia 

ground  that  a  deed  which  was  lost  had  the    partnership    business,    and,  upon 

not  been  properly  proved  for  ^cord  by  the    death    of  the    grantor,    his    wife 

the  subscribing  witness.    The  evidence  fraudulently  destroynl  the  deed  before 

showed  that  the  vendor  in  the  lost  deed  it  was  recorded,  the  grantee  has  a  right 

had  a  good  title,  and  had  delivered  pos-  to  have  restored  to  him  the  evidence  of 

session  to  his  vendee,  which  possession  his  interest  in  the  property  occupied  by 

has  since  continued  undisturbed;  that  defendants.     Wallace  v,    Wallace,   6^ 

the  title  has  never  been  questioned  by  Mich.  326. 

anybody;  and  the  attesting  witness  of  Lost  Bonda. — ^The  owner  of  registered 

the  loss  deed  testified  to  its  execution,  mortgage  bonds  that  have   been  de- 

Ueld^  that  the  existence  and  quality  of  stroyed  by  fire  may  compel  the  railway 

the  lost  deed,  though  unrecorded,  could  company  to  pay  the  interest  and  issue 

be  proved  by  parol,  and   the  evidence  duplicate  botids  upon  giving  proper  in- 

showed    that    the   plaintiff's  title  was  demnity  to  the  company.     Rogers   v. 

good.    Irving  v,  Campbell,  4   N.  Y.  Chicago  etc.  R.  Co.,  6  Abb.  N.  C.   (N. 

Supp.  103.  Y.)  253. 

The  contents  of  a  document  which  Where  the  judgment  rests  on  special 

has  been  lost  or  destroyed  through  no  findings,  all  the  material  facts  essential 

fault  of  the  party  oflfering  it  may  be  to  support  a  judgment  must  appear, 

proved    by  parol    evidence,  although  and  in   an   action  upon  a  lost  appeal 

such  document  be  one  the  genuineness  bond,  where  the  special  finding  falls  to 

of  which,  by  reason  of  age.  proves  it-  show  that  the  defendant  executed  the 

self,  without  the  usual  proof  of  its  exe-  bond  sued  on,  and  what  its   terms  and 

cution.     In  a  case  of  this  sort,  the  same  conditions  were,  so  that  the  nature  of 

principle  of  necessity  which  admits  sec-  the  undertaking  and  the  extent  of  the 

ondary  evidence  of  its  contents  allows  obligor's  liability  cannot  be  ascertained, 

proof,  by  testimony,  of  its  general   ap-  a  new  trial  will  be  granted.    Buchanan 

pearance  and  of  its  marks  of  antiquity,  v.  Mllligan,  108  Ind.  433. 

Where  an  ancient  will  or  deed,  without  Gtorgia  laws,  1870,  p.  1 01,  for  the 

ordinary  proof  of  execution,  is  admitted  nummary  establishment  of    any    lost 

in  evidence,  it  is  not  indispensable  that  *'bond,  bill,  note,  draft,  check  or  other 

possession  in  strict  accordance  with  the  evidence    of  indebtedness,"  does    not 

terms  of  the  instrument  be  shown,  if  apply  to    a    mortgage.      Littlefield   v, 

such  an  account  of  it  is  given  as  may,  Clary,  66  Ga.  322. 

under  the  circumstances,  be  reasonably  In  a  suit  in   equity  to   recover  the 

expected,  and  will  afford  the  presump-  amount  of  a  lost  bond,  the  court  require 

tion  that  it  is  genuine.  Enders  v.  Stern-  the  same  degree  of  evidence    that  a 

berg,  2   Alb.   (N.  Y.)  App.,  Dec.  31st,  court  of  law  does,   and,  therefore,  the 

1869.  plaintiff    must    produce      satisfactory 

Where  the  question  is  as  to  the  time  proof  not  only  of  the  contents  of  the 

deeds  went  into  effect,  and  it  is  proved  bond,  but  also  that  it  had  been  signed, 

that  there  was  an  endorsement  upon  a  sealed    and    delivered    by    the    party 

sealed  envelope  containing  them,  in  the  sought  to  be  charsred.  Deans  v.  Dortch, 

grantor's  handwriting,  which  was  lost,  5  Ired.  (N.  Car.)  Eq.  331. 
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ONDARY  Proof  of  Contents. — After  satisfactory  proof  to  the 
court  of  the  former  existence,  due  execution,  loss,  destruction, 
spoliation  or  suppression  of  the  original  will,*  secondary  evidence 

may  be  resorted  to  according  to  the  rule  above  stated;*  to  prove 

The  clerk  of  the  court,  who  had  not  more  th«n  a  j-ear,  and  that  he  knew  LB 

read  the  bond  through,  but  noticed  the  contents,  although  he   does  not  etut 

parties  and   the   amount,  and   remem-  that  he  read  It.     So  ield  in  an  iuucof 

bered  giving  the  appellant  a  blank  bond  title  to  mortgapd  propertj  betwctnthe 

such  a»  1b  customarilj' used,  and  thought  mortgagee  and  a  third  person,  where, 

that  the  instrument  filed  b^  the  appel-  under  an   agreement  that  the  propeilr 

lant  was   such   bond,  is   competent  to  should   be  returned,  ■  mortgage  giicn 

K3ve  sufficiently  the  contents  of  the  to  secure  the  purchase  raanty  of  the 
nd.  Rhode  v.  McLean,  loi  III.  mortoiged  chattels  had  been  sunen- 
^.  dered  to  the  mortgagor;  the  witnew  ta- 
loat  Koncana.— On  proof  of  the  ing  the  mortgagee.  Huls  v.  Kimbill, 
loss  of  a  mortgage  deed  without  record  53  111.  391. 
of  it  having  heen  mode,  the  court  raaji,  1.  Sec  §  IV,  a,  atifra. 
under  ordinary  circumstances,  decree  I.  See  4  VI,  i-v/ra. 
the  making  of  a  new  mortgage.  Law-  In  Quick  v.  Quick,  i  Sw.  &  Tr.  i(S, 
rence  v.  Lawrence,  43  N.  H.  109,  and  it  was  questioned  whether  secondiir 
cases  cited.  evidence  of  a  will  is  admissible;  but  it 
This  may  be  the  only  adequate  rem-  is  now  finally  settled  both  in  Bn^ii 
edy,  and  without  it  the  mortgagee  may  and  America  that  secondary  evidence 
be  exposed  to  the  total  loss  of  his  se-  of  the  contents  of  a  lost  or  deatrovcd 
curltj.  I  Jones  on  Mortgages,  Ij  100.  will  Is  admissible,  i  Whart  Ev.  (jrd 
Where  a  note  and  mortgagewere  dc-  ed.),  4  138;  Redf.  Wills,  t,  348;  Wbl 
strojed  by  fire,  and  their  contents  Exrs.  147;  Taylor  Ev.,  ${  435, 44;: /■ 
proved  without  contradictibn,  it  is  im-  re  Brown  v.  Brown,  1  Sw.  itr.  j;; 
material  on  foreclosure  that  the  mort-  Brown  v.  Brown,  8  E.  &  B.  8j6;  /i  « 
gage,  having  but  one  witness,  was  not  Gardner,  I  Sw.  &  Tr.  109;  Eckereler 
entitled  to  record,  and  that  some  evi-  v.  Piatt,  i  L.  R.,  P.  &  D.  iSl;  IKx  r. 
dence  as  to  It  was  made  or  offered  by  Ross,  S  Dowl.  389;  Jackson  f.  Betls,6 
the  certified  copy  of  the  record.  Coon  Cow.  {N.  Y.)  377;  Harris  v.  H»ni(.3S 
V.  Bonchard  (Mich.),  41  N.  W.  Rep.  Barb..(N.  Y.)  88;  Voorhees  t^,  Voor- 
73.  hees.  39  N.  Y.  463;  Balkier  p.  Rri- 
Upon  an  accounting  in  foreclosure  mond,  3  Bradf.  (N.  Y.)  181;  /*  n 
proceedings  the  amount  of  interest  Johnson's  Will,  40  Conn.  587;  South- 
notes  admitted  to  have  been  given,  and  worth  v.  Adams,  11  Biss.  (U.  S.)  )S*^ 
not  shown  to  have  been  paid,  may  be  Dawson  v.  Smith,  3  Houst-  (Del]  UJ. 
allowed,  although  notes  are  not  pro-  "It  is  true,"  says  Watics,  J,  in  Le- 
duced,  proof  being  given  that  they  are  gare  v.  Ashe,  1  Bay  (S.  Car.)  4*; 
lost.  Rappanier  v.  Bannon  (Md.),  S  (179O,  "there  is  found  no  precedent  of 
Atl.  Rep.  555.  a  will  lost  by  accident  being  esUbliibcil 
A  lost  mortgage  cannot  be  the  sub-  on  proof  of  the  contents;  buttbetlnxig 
ject  of  levy  and  sale  on  execution,  reason  for  it  is  a  siifGcicnt  authorili  fvi 
which  has  never  been  recorded,  and  making  a  precedent,  and  it  is  supportnl 
which  is  unaccompanied  by  any  bond,  by  principles."  CiVi'b^  413  Win.  Etx'. 
or  evidence  of  indebtedness,  or  any  per-  Law  174;  Swinb.  4^0,  J15;  Goodr^ 
Bonal  liability;  nor  can  it  be  collected  f.  Harwood,  Cowp.  87. 
by  means  of  a  complaint  in  the  nature  A  codicil  duly  executed  and  stuctad 
of  a  creditor's  bill,  asking  for  the  ap-  or  referring  to  a  paper  which  befoie  h*i 

[loinlment  of  a  receiver  to  collect  such  not  been  duly  signed  and  published  ind 

□St  mortgage  and  apply  the  same  to  the  attested  as  a  will,  has  the  effect  of  gn* 

satisfaction  of  the  plaint IfTs  judgment.  Ing   operation  to  the  whole  as  one  "iu- 

Gale  11.  Battin,  16  Minn.  148.  Beall  v.  Cunningham,  3  B.  Mwi.  (Kv; 

A  witness   Is  competent  to  testify  to  390,  393. 

the  contents  of  a  lost  instrument,  who  A  will  In  writing  of  landsmaybeit' 

swears   that    he    saw    the    instrument  voked  by  parol  republication  of  a  fbima 

■Igiied,  that  he  had  It  in  Ida  possession  will  in  wriUng.    And  in  order  to  iKn 
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the  contents  thereof  either  in  whole  or  in  part,*  or  to  prove  1 
substance  of  such  will,^  whether  it  was  lost  before  or  after  1 

tain  whether  the  republished  iviU  oper-  proved  to  admit  it  to  probate,  may  n 

ates  as  a  revocation,  the  contents  mav  ertheless  be  availed  of  as  a  revocatioi 

be  proved  by  parol,  if  the  will  itself  opposition   to  the  probate  of  the  ' 

cannot  be  found,  and  the  usual  ground  is  revoked   by  it.     Wallis  v,  Wallis, 

laid  for  introducing  the  secondary  evi-  Mass.  510. 

dence.  Harvard  v.  Davis,  2  Binn.  (Pa.)  The  result  of  all  the  American  cs 

406.  on  this  point  seems  to  be  that,  altho) 

There  Is  no  difference  between  the  the  courts  of  probate  maintain  the  g 

rules  of  evidence  applicable  to  the  case  eral  doctrine  already  stated,  that  a 

of  a  lost  will  and  those  governing  the  will  may  be  established  by  the  sf 

reproduction  of  any  other  lost  instru-  kind  of  proof  as  other  instruments, 

ment     i    Redf.    on   Wills  (ed.   1876),  copy;  or  by  proof  of  contents  from 

App.  2.  memory  and  recollection  of  witnes 

A  lost  will  cannot  be  admitted  to  yet,  in  practice,   so  much  severit 

probate  upon  the  agreement  of  counsel  scrutiny  is  exercised,  that  very  few' 

in  regard  to  its  contents.    Re  Ruser,  6  wills  are  established,  unless  then 

Dem.  (N.  Y.)  31.  reason  to  believe  that  they  were  \ 

Parol    evidence  given  by  a  person  posely  suppressed.     In  all  other  c^ 

eipfhty-five  years  old  as  to  the  contents  the  mere  fact  of  being  lost  make 

or   a  lost  will  which  the  person  had  very  clear  presumptive  case  of  revc 

heard    read    sixty -eight  years   before,  tion.    2  Redf.  on  Wills  (2nd  ed.),  p< 

while  competent,  is  inefficient  to  prove  note  6. 

the  contents  of  the  will.    Apperson  v,  1.  Whether    the    provisions   of 

Dowdy,  82  Va.  1766.  original    will  must  be  reproduced 

In  proceedings  to  prove  a  will  de-  their  entirety  without  omission  or  ex< 

stroyed  by  accident,  if  there  is  evidence  tion,  authorities  differ.    The  foUov 

that  the  testator  had  it  recorded,  and  require  evidence  of  the  whole  conte 

that    the    record  copy  is  a  true  one,  Rhodes  v,  Vinson,  9  Gill  (Md.) 

coupled  with  the  testimony  of  the  at-  Davis  v.   Sigourney,  8  Mete.  (Mi 

testing  witnesses,  the  will  may  be  pro-  487;     Durfree    v,    Durfree,     8    M 

bated.     Forbing  v,  Weber,  99  Ind.  588.  (Mass.)    490  n.;    Butler    v.    Butlei 

Where  a  will  is  admitted   to  have  Harr.  (Del.)  178;   Sheridan  v.  Hot 

been  destroyed  by  others  than  the  tes-  ton,  6  Abb.  (N.  Y.)   Cas.  234;  I\ 

tator,  its  contents  may  be  proved  by  Johnson's    Will,  40  Conn.  587;  Wl 

the   evidence    of    the    scrivener    who  ram   v.   Wharram,  3    Sw.  &  Tr. 

wrote  it.     Ford   v,  Teagle,  62  Ind.  61.  McNally    v.  Brown,    ^  Redf.  (N. 

On  trial  of  an  issue  as  to  the  exist-  372;   In  re   Ruser,  6  liem.  (N.  Y.] 

ence  and  probate  of  a  will  alleeed  to  While  the  following  cases  are  autj 

have  been  destroyed  by  the  burning  of  ity  for  the   more  reasonable    doct 

a  court  house,  keld^  that  evidence  was  that  probate  may  be  made  of  so  m 

admissible   to    show    that   a   will  was  of  the  will  as  can  be  satisfactorily  es 

found  in  a  book  kept  by  the  clerk  of  a  lished.    Jackson  v.  Jackson,  4  Mo. 

court  of   North    Carolina    pleas   and  Dickey  v»  Malechi,  6  Mo.  177;   s.  c 


quarter  sessions,   as   required  by  law;     Am.  Dec.    135;    Steele  v.  rrice, 
'    '  *  Mc        "  ~      -         . 

funeral  of  the  alleged  testator  in  the     Wms.  Exrs.  42;   Schouler  Exrs.,  < 


also,  evidence  that  a  paper  purporting    Mon.  (Ky.)  58,  72;   3  Redf.  on   V 
to  be  such   was  publicly  read   at  the    53;    Skeggs  v.  Horton,     82   Ala. 


presence    of  heirs  at  law    who    after-  Even   where   the  larger  portion  of 

wards  asserted  that  he  died  intestate;  will   cannot  be  restored.     Sugdei 

also,  evidence  that  a  writing  alleged  to  Lord  St.  Leonards,   i  L.  R.,  P.  D. 
be  such  will  was  by  a  de^see,  in  the        2.  Where  probate  has  been  askc 

presence  of  an  heir,  who  denied  its  ex-  the  substance  of  a  lost  will,  as  • 

istence,  taken  from  a  tin  box  contain*  tained  in  the  parol  evidence  of  witne 

ing  other  valuables  and  read  over  to  the  court  has   never  acted  but  or 

such  heir.     Nelson  t;.  Whitfield,  82  N.  fullest  and  most  stringent  proof.  W 

Car.  46.  ram  v.  Wharram,  3  S.  &  T.  301 ;   3 

A  will  which  revokes  a  former  will,  J.,  P.  75;    10  L.  T.,  N.  S.  163;  10 

but  has  been  lost  or  destroyed,  so  that  N.  S.  499;  Hook  v.  Pratt,  15  N.  Y 

its    contents     cannot    be    suflSdently  Ct.  102;    McNally  v.  Brown,  5  \ 

lias 


death  of  testator.*  The  rule  requires  the  best  evidence,  vhicb 
may  be  an  authenticated  copy,"  as  required  in  some  States  by 
statute;  a  draft ;'  memorattda  of  the  testator  and  declarations  of 
the  testator  made  either  before  or  after  the  execution  of  his 
will  ;*  testimony  of  witnesses  who  have  read  the  will,  heard  it 

(N.  Y.)  371;  Alison  V.  AliBon,  7  Dana  Interested.     Held,    Uut    the  wiU  m 

(KyO  95-  •ufficientlj      proved.        Frinklin    t. 

1.  A  will  destroyed  before  or  after  the  Crayon,  i  Harp.  (S.  Car.)  Cb.243. 

death  oTthe  testator,  if  it  was  destroved  where   proponent  of  a  vill  fuJed  id 

without  his  knowledge  or  consent,  does  establish   the   correctnest  of  the  copi 

not  cease  to  be  his  will,  and  its  contents  proposed   for    probate,   held,  thit  tiic 

maj  be  established  by  competent  proof,  failure  might  be  considered  in  detemmi' 

Dick^  V.  Malechi,  6  Mo.  177;  s.  c,  34  ing  the  credibility  of  parol  evldtnct  Is 

Am.  Dec.  130.  establish   the   will.    Jaquet  v.  Hortco, 

The  contents  of  a  writine  which  was  76  Ala.  138. 

once  valid  and  never  revoked  becomes  S.  3  Redf.  Wills,  7,  note;  Jsckuc  r. 

,  effectual  as  a  wlii,  by  the  death  ot  the  Russell.  4  Wend.  (N.  Y.)  54J;  Jscksoii 

testator,  though  it  be  not  in  existence  v.  Lucett,  3  Ca.  (N.  Y.]  36};  Smith  i. 

- ^-     '         "'s,  sB.  Mon.  Steele,  I  Harr.  &  McHen.  (Md.)  w 

D.'i.i.   IV,.  \  r_  _   Do.iu..    in      T    p   A  n  ifr' 


(KyO  59i  Happy's  Will,  4  Bibb  (Ky.)  lure  Barber,  L.  R.,  I  P.  j[  D.  >6;; 
m;  Payne's  Will,  4  Mon.  (Ky.)  433;  Sly  v.  Sly.  L  "  -"'>"■  "■-■- 
Baker  v.  Dobyns,  4  Dana  (Ky.)  itt.        v.   Malechi, 


Where   during  the  war  a  will  and  a  Whatton,  33  L.  J.,  N.  S.  143. 

wilt  book  in  which  it  was  recorded  in  A.  The   declarations  of   the  taUUr 

the    public    records     were     destroyed,  are  admissible   to   show  the  continued 

and  a  copy  of  the  will  filed  in  an  injunc-  eiistence  as  well  as  to   prove  tbe  coo- 

tjon   suit   withdrawn   and   recorded  in  tents  of  the  will.  1  WharL  Ev.Jjdcd.j. 
the  clerk's  office  of  the  county  co 
copy  of  that  copy  is  admissible  ii 
dence.     Etlinger  v.  Hall,  Si  Va.  9 

1,  Happy's  Will,  4  Bibb  (Ky.)  553;  Whiteley  v.  King,  17  C.  B.,  N.  S,7?6; 
Forbing  v.  Weber,  99  Ind.  588.  Williams  v.  Jones,  7  Ec.  &  Mar.  Ca. 
An  authenticated  copy  or  a  draft  is  106;  Pattonn.  Poulton,  1  Sw.  &Tr.  (;; 
equivalent  to  one  witness,  under  the  Eckersley  v.  Piatt,  i  L.  R,  P.  &  D- 
JVcTu  Tori  Code  Civ.  Proc.,  4  1865,  re-  381 ;  B.rowti  v.  Brown,  8  E.  &  B.  8^ 
quiring  the  provisions  of  a  lost  will  to  Sugden  v.  Lord  St.  Leonards,  i  L-  R- 
be  proved  by  "at  least  two  credible  P.  D.  154;  Pickens  n.  Davis,  134  Min 
witnesses."  Timon  v.  Claffy,  45  Barb.  353;  Mercer  v.  Mackln,  14  Bush  (Ki.' 
(N.  Y.)  438,  446.  434;  /«  re  Johnson's  Will,  4a  Conn- 
Where  testator  had  kept  a  copy  of  587;  Hatch  v.  Sigman,  1  Dem.  {N,  V.i 
his  will,  the  original,  which  was  lost,  519:  Foster's  Appeal,  87  Pa.  St.  67; 
being  left  with  his  solicitor,  the  copy  Southworth  i>.  Adams,  tt  Biw.  (U.S.) 
was  admitted  to  probate.  In  re  Pechell,  356;  Legare  v.  Ashe,  i  Bay  (S.  Cxi 
6  Jur.,  N,  S.  406.  464;  Lawyer  v.  Smith.  8  Mich.  411. 
And  where  the  person  who  asks  for  Pickens  v.  Davis,  134  Mass.  151,  }fi\ 
probate  of  the  will  has  himself  de-  Patterson  ti,  Hickey,  33  Gs.  i;6.  In 
stroyed  the  Instrument  after  the  death  CoUagan  i>.  Bums,  J7  Me.  449,  t^ 
of  the  testator,  although  a  copy  is  pro-  court  was  equally  divided.  But  si^ 
duced  the  court  will  require  the  most  declarations  are  only  admissible  when 
satisfactory  evidence  of  all  the  facts  corroborated  by  other  evidence,  mf 
necessary  to  be  established.  Moore  v.  when  there  Is  no  other  evidence,  >ii> 
Whitehouse,  II  L.  J..  N.  S.  458.  declarations  should  be  rejected.  Mu- 
lt was  proved  that  a  will  had  been  cer  v.  Mackin,  14  Bush  (Kj.)  434- 
admitted  to  probate,  that  it  had  been  And  they  are  admksible  both  10  rthit 
recorded,  that  it  had  been  deposited  the  presumption  of  cancellatioa  (cu« 
with  the  proper  officer  for  safe  keeping,  mfira),  and  to  support  that  prctump- 
and  that  the  public  records.  Including  tion.  Keen  tf.  Keen,  L.  R.,  3  P.  i  ". 
the  will,  had  been  burnt,  and  that  a  loj;  l^ut  less  weight  is  to  be  given  W 
certified  copy  produced  in  court  had  subsequent  than  to  conMniporaneoui 
been  acted  upon  as  a  will  by  all  parties  decUrations.  Joluuon  v.  Lyford,  1- 
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R.,  I  P.  &   D.  546.    When  offered  as  all  statements  or  declarations,  wr 

evidence  of  the  animus  with  which  the  or  oral,  made  by  a  testator  prior  tc 

act  is  done.    Pemberton  v.  Pemberton,  execution  of  his  will,  are  aamissibi 

13  Ves.  310;  In  re  Weston,  L.  R.,  i  P.  evidence  of  its  contents;  and  this  co 

&  D.  633.  lets  in,  in  this  case,  the  papers  'J  * 

In  a  proceeding  to  establish  a  lost  '  K '  memoranda  made  by  the  test 

will,  if  it  appears  that  a  will  was  made  as  preparation  for  his  will.   The  ad 

and  taken  by  a  testator  into  his  cus-  sibility  of  declarations    made    su 

tody,  and  never  afterwards  seen,  it  may  quently   to    the  execution  of  the 

be  shown  that  he  declared  that  he  had  creates  greater  diflSculty  by  reason 

made  a  will  and  had  given  his  property  dictum  of  Lord  Campbell,  in  Dc 

to    a    certain    person.    Re  Marsh,  45  Palmer,  16  Q.  B.  747;   s.  c,  20  I 

Hun  (N.  Y.)  X07.  (Q4,B.)  367,  and  a  decision   of  L 

In  Reeves  v.  Booth,  2  Mills  (S.  Car.)  Pbmzancb,   in  Q^iick  v.  Quick,  x 

^34;  s.  c,  12  Am.  Dec.  679,  in  an  action  &Tr.  442;  s.  c.  33  L.  J.  (P.  M.  & 

for  partition  of  real  estate  one  of  the  146.     in  principle  there  appears  to 

defendants  claimed  under  an  alleged  no   distinction.    The    position  of 

will  of  testator,  and   offered  parol  evi-  testator  is  the  same  as  respects  1 

dence  to  prove  that  the  testator  made  peculiar    knowledge    and    motive 

the  will  and  declared  on  his  death-bed  speaking  the  truth,  which  can  be 

that  he  had  done  so,  although  the  same  less  than  the  motive  which  he  has  mi 

had  been   misplaced   and  could  not  be  making  statements  as  to  his  intent 

found  when   the  testator  called  for  It,  prior  to  the  execution  of  the  will, 

and  the  testator  died  intending  the  in-  the  case  of  a  holograph  will,  the 

strument  to  be  his  will.    This  evidence  tator  alone    may  know  the  conte 

was  rejected  by  the  court  below  as  not  In  the  case  of  its   loss   his  statem 

rebutting  the   presumption  of  revoca-  afford,  morally,  the  best  evidence  o 

tion.    On  appeal  the  court, /«r  Gantt,  contents;  yet  we  are  asked  to  exc! 

J.,  said :  ''The  authority  quoted  on  the  their  operation  as  showing  the  contc 

trial  of  the  case — Shep.  Touch.  41 1 — is  though  it  is  acknowledged   that  c 

in  point  to  show   that  parol  evidence  evidence  is  available   to  rebut  the 

ought  to  have  been  admitted.     In  Phil-  sumption  of  revocation,  and  to  es 

lips  on  Evidence,  378,  in  a  note  of  a  case  lish  what  is  called   adherence   to 

takenfromCai.  (N.Y.)  ^63,  itissaid  that  will.     The   adoption    of   such    a 

where  the  original  will  is  shown  to  be  would,  moreover,  lead  to  a  very  stra 

lost  the  next  best  evidence  of  its  con-  anomaly.    The  great  majority  of  st 

tents,  as  in  the  case  of  a  deed,  is  admis-  ments  made  by  a  testator,  adduced 

sible.      From    the  combined    force  of  the  purpose  of  proving  adherence, 

these   authorities,     and     the     latitude  in  fact  statements  as  to  the  content 

allowed  in  all  other  cases,  of  admitting  the  will.  But  such  statements  of  the  < 

proof  of  the  contents  of  a  deed  or  other  tents  of  the  will,  assumed  to  be  trutl 

instrument  to  be  gone  into  when  the  having  been  admitted  and  acted  upoi 

original  is  proved  to  have   been   lost,  thepurposeof  showing  that,  so  far  ai 

I  am  of  opinion  the  evidence  offered  in  testator  was  concerned,  the  will 

this  case  ought  to  have  been  received,  still  alive,  how  is  it  possible  to  shut 

The   declarations   of  testator   on    his  that  evidence  when  the  contents  c 

death -bed,   expressive  of  his  belief  of  directly  in  question  ?    It  appears  to 

the  existence  of  the  will,  and  that  it  that  i^  as  an  exception  to  the  gen 

had  been  lefl  in  the  hands  of  J.  M.,  who  rule,  the  evidence  is  admissible  foi 

drew  and   was  a  subscribing   witness  one  purpose,  it  must  be  equally  m 

thereto,  if  of  sound  mind  at  the  time,  the  other.     How  can  we  use  evident 

would  leave  no  doubt  of  the  fact  that  thecontentsof  a  will  for  an  ulterior 

he  had  not  cancelled  it  himself."  pose,  and  shut  out  the  same  evidi 

CocKBURN.  C.  J.,  in   delivering  the  when  the  contents  of  the  will  are  tli 

opinion  of  the  court,  in  Sugden  v.  Lord  selves  immediately  in  question. 
St.  Leonards,   i  L.  R.,  P.  D.  227,  savs:        "As  regards   the  two  authoritiei 

'*There  being  no  question  as  to  the  due  ferred  to,  it  is  to  be  observed  that  1 

execution,  the  statute  creates  no  diffi-  was  said  by  Lord  Campbbll,  in 

culty.    The  question  is  simply  one  of  v.  Palmer,  x6  Q^  B.  747;   s.  c,  20  I 

the  admissibility  of  secondary  evidence,  Q(^  B.  367,  is  merely  an  obiter  die 

and    has    to    be    determined    by    the  unnecessary  to  the  decision  of  the  < 

rules   of  evidence,  alone.    I  am  there-  inasmuch  as  all  the  declarations  01 

fore    decidedly    of    the    opinion    that  testator  given  in  evidence  there 
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read,  or  know  its  contents  ;^  declarations  and  admissions  against 
interest,  of  third  parties.*  The  wHl  thus  proved  may  be  admitted 
to  probate  and  finally  established. 

(b)  Degree  of  Proof;  Burden   of    Proof. — A  variety  of 
expressions  indicating  the  degree  of  proof  necessary  to  establish 

a  lost  will  are  set  out  in  the  notes,  and  furnish  no  uniform 
rule." 

been  made  prior  to  the  execution  of  the  L  WltnesBCG  who  read  the  oiigiiuL 

will.     Lord  Campbkll  Bajri:  'Decla-  Grahftm  v.  O'Fallon,  3  Mo.  J07. 

rations  of  the   testator  aner   the  time  Fourth,  wItnesK  who  maj'  hare  heard 

when  a  controverted  Willis  Buppoeed  t< '  ' 

have  been  executed  would  not  bi 
admUslble  to  prove  that  it  had  beei 
duly  signed  and  attested  as  the  law  re  .  , . 
quires,  a  proposition  In  which,  for  the  3^;  Finch  v.  Finch, 
reasons  I  have  already  given,  I  fullv  371;  Burls  v.  Burls,  : 
concur.  He  then  goes  on  to  say,  'And,  -  '  ■  -  ■ 
for  the  same  reason,  a  declaration  by 
the  testator,  after  the  will  was  executed, 
that  the  alteration  had  been  made  pre- 
viously, would  be  Inadmissible.'  This  ,  -^-. 
may  t>e  more  doubtful.  But  Msuming  S.  Sugden  v.  IjotA  St.  Leonards,  U 
it  to  be  right,  it  does  not  touch  the  R.,  1  P.  D.  154;*.  c,  34  L.  J.,  N.S.jfi; 
present  case.     The   question  In  Doe  v.  i;  Moak  453. 

Palmer,i6QtB-747;s-c.,3oL.J.,Ci^B.  Statements  made  by  the  heir  u  to 
367,  turned  on  the  efficacy  or  Inefficacy  the  contents  of  the  wul  against  vhidi 
of  the  execution,  which,  if  made  after  he  claims  are  admissible.  Brown  i>, 
the  interlineatJons, would  bevftlid.butif  Morrow,  Qj.B.  (Can.)  436.  See/*" 
made  before  they  were  Inserted,  would  Ruser,  6  Dem,  (N.  Y.l  31. 
be  Inoperative  to  cover  them.  What  !t  Ae  are  also  declarations  of  (he  op- 
comes  to  to,  that  the  declarations  of  a  posing  party  who  claims  title  to  [he 
testator  cannot  tie  used  to  prove  that  property  alleged  to  be  devised.  Hif- 
the  execution  of  the  will  was  such  as  to  ball  v.  Shepherd,  3j  Q:.B.  (Can.)  j^ 

S've  effect  to  it.     The  dictum  o(  h-ORD  Especially  if  such  declarations  are  in 

AMPBELI.  does  not   really,  any  more  disparagement     of   title.       Nelson  t. 

than  the  decUlon  in  the  case,  affect  the  Whitlield,  8]  N.  Car,  46. 

question  of  the  admissibility  of  the  dec-  1.  Various  terms  are  used  by  the  couru 

larations  of  a  testator  as  to  the  contents  to  Indicate  the  degree  of  proof  neceturr 

of  his  win  where  the  execution  is  not  in  to   establish   the  contents  of  a  lo»i  or 

question.  destroyed  will: 

"The  case  of  Quick  v.  Quick,  3  Sw.  "Clear,  full  and  satisfactory."  Mor- 

&  Tr.  44a;  s.  c,  33  L.  J.  (P.  M.&  A.)  rlsT.  Swaney,  7  Heisk.  (Tenn.jjg!. 

146,  is,  liowever,  an   authority  directly  "By  strong,  posilive   and   convindi^ 

in  point,   as  the   contents   of  the  will  evidence,"  Southworth   v.  A  dame  11 

were  tiiw«  sought  to  lie  proved  by  decla-  Biss.    {U.   S.)    356.    By   "strict  proof." 

rations  of  the   testator  made  liter  Its  Apperson  v  Dowdy,  Si  Va.  776. 

execution.     Refusing   to    act   on  these  "Full    and    satisfactory."  Dudlei  r. 

declarations.  Lord  Penzancr  refused  Wardner,  41  Vt.  59.  "Such  as  lo  sstUfi 

probate  of  the  will.     Taking  a  different  the  conscience  of  the  juryj  it  should  be 

view  of  the  law,  for  the  reasons  I  have  very    clear    and    strong."   Kitchens  r, 

given,   I    cannot   concur  In  the  judg-  Kitchens,  39  Ga.  168;  a.  c.,  99Am.DK. 

men t  of  Lord  Pbnzakcr,  in  the  case  451. 

of  Q^lck T' .Quick,  3  Sw.  &Tr.  443;  s.c.  Other  courts  hold  the   following  lui- 

33  L.  J.  (P.  M,  &  A.)  146,  and  I  feel  guage;  "Upon  the  clearest  and  mott 

that  we  are  bound  to  overrule  It.     lam,  stringent  evidence."  Buchanan  c.  Mil- 

therefore,  of  opinion    that  the  various  lock,  8  Humph.   (Tenn.)  390;  s.c  41 

statements  of    Lord   St.  Leonards,  Am.  Dec.  6ia;  "By  the  clearest,  i»o« 

whether  made  before  or  after  the  exe-  conclusive    and     satisfactory     proof.'' 

cution   of   his   will,   are   admissible  to  Vlnlng  v.  Hall,  40  Miss.  83. 

prove  its  contents."  "Evidence  ought  to  be  of  eiirew 
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The  burden  of  proving  the  contents  of  a  lost  or  destroyed 
will  is  on  the  party  propounding  it,  or  on  the  party  seeking  an 
interest  in  it.* 

{c)  Competency  and  Number  of  Witnesses. — The  de- 
cisions affecting  the  number  and  competency  of  witnesses  to 
prove  the  execution  and  contents  of  a  lost  will  are  not  entirely 
uniform  ;•  but  those  questions  are,  for  the  most  part,  now  regu- 
lated by  statutes.*  The  authorities,  however,  all  agree  that  the 
witness  is  competent  to  testify  to  the  facts  of  loss  and  search 
for  the  paper,  although  he  is  a  beneficiary  and  thus  interested  in 
the  establishment  and  probate  of  the  lost  will.* 

cogency,  and  such  as  to  satisfy  one  be-  The  relatives  of  a  testator  are   most 

yond  all  reasonable  doubt  that  there  is  likelj  to  be  the  persons  most  conversant 

really  before  one  substantially  the  tes-  with    his    intentions,  and  around   and 

tamentary  intentions  of  the  testator."  about  his  person  and  house  during  his 

Woodward  v.  Goulstone,  L.  R.,  1 1  App.  last  illness.       If  the  testimony  of  all 

Cas.  469;  s.  c,  56  L.  J.  (P.)  1;  56  L.  T.  these  persons  must  be  excluded  on  the 

790.    "By  evidence  strong,  positive  and  ground  of  their  being  parties,  and  they 

free  from  all  doubt."  Newell  v.  Homer,  are    necessarily  made  parties  in  such 

120  Mass.  377.  proceedings,  it  must    become    exceed - 

"By  the  clearest  and  most  stringent  ingly    difficult  in    most  cases,  and   in 

evidence;  if  depending  on  the  recollec-  many  cases  absolutely  impracticable,  to 

tion  of  witnesses,  the  evidence  must  be  establish  most  of  the  facts  necessary  to 

strong,    positive    and     free     from    all  authorize  the  probate  of  a  lost  will.     It 

doubt."     Davis  v,  Sigoumey,  8  Met.  places  it  in  the  power  of  the  persons 

(Mass.)    487;  In  re  Johnson's  Will,  40  most  likely  to  be  interested  in  suppress- 

Conn.  587.  "Fullest  and  most  stringent  ing  the  will,  to  shut  out  all  investiga- 

?roof."    Wharram  v,  Wharram,  3  S.  &  tion    and    shield  themselves    under    a 

■   301 1  33  L.  J.,  P.  75.  rule  of   law    from    all    responsibility. 

But  in  Skegps  v.  Horton,  Ala.  352,  Such  a  state  of  things  could  never  have 

a  charge  to  the  jury  that  they  could  not  been  contemplated  either  by  our  statute 

find  the  contents  of  the  will  unless  the  law  regulating  proceedings  to  establish 

evidence    "is  clear    and    positive,    not  wills,  or  sanctioned  by  the  common  law 

vague  and  uncertain   recollections,  and  rules  of  evidence.  Dickey  v,  Malechi,  6 

of  such  a  character  as  to  leave  no  reas-  Mo.  177;  s.  c,  34  Am.  Dec.  130;  Garvin 

onable  doubt  as  to  any  one  of  the  sub-  v.  Williams,  50  Mo.  301 ;   Holmes  v, 

stantial  parts  of  the  paper,"  was   held  Holloman,  X2  Mo.  535. 
erroneous  as  requiring  proof  beyond  a        A  wife  is  a    competent  witness    to 

reasonable  doubt,  as  in  a  criminal  case,  prove  that  her  husband  destroyed   his 

A  charge  to  find   against    the    will,  father's    will.      Wilmot    v.    Talbot,   3 

"unless  the  evidence  of  its  contents  is  Har.  &McH.  (Md.)  2;  s.c,  i  Am.  Dec. 

clear  and  positive,   not  vague  and  un-  374. 

certain    recollections,    and    of  such    a        8.  3  Rev.  Stat.  New  York,  i   Redf. 

character    as    to   leave  no   reasonable  on  Wills  (2nd  ed.)pp.  252-260. 
doubt  as  to  any  of  the  substantial  parts        4.  It  has  been  held  both  in  England 

ot  the  paper,"'exacts  too  high  a  degree  and  America  that  the  contents  of  a  lost 

of  proof.     Apperson  v,  Cottrell,  3  Port,  will  may  be  proved  by  the  testimony  of 

(Ala.)  -51.  a  single  witness  whose  credibility  and 

1.  Burden  of  Proof.  —  Newell  v,  means  of  knowledge  are  unquestioned, 
Homer,  120   Mass.    277;    Davis  v.   Si-  even  though  he  is  a  beneficiary.  Brown 

foumey,  8  Met.  (Mass.)  487;  Durfee  v,  v.   Brown,  8  E.  &  Bl.  876;  ^apf  roved 

)urfee,  8  Met.  (Mass.)  490  and  note;  and  followed  in  Sugden  v.  Lord  St. 

Bulkle\'  V,  Redmond,  2  Bradf.  (N.  Y.)  Leonards,  i   L.  R.,  F.  D.   IJ4;  s.  c,  3 

281;   6raham  v,  O'Fallon,  3   Mo.  507;  Cent   L.  J,  492,  and  <Wtfrri»/««i^  Quick 

Chisholm  v.  Ben,  7  B.  Mon.  (Ky.)  408.  v.  Quick,  3  Sw.  &  Tr.  442,  as  to  declar- 

2.  I  Redf.  on  Wills  (2nd  ed.)  pp.  252-  ations  of  testator  made  subsequent  to 
260.     See  note  4,  infra.  the  execution  of   the   will;  Keams  v. 

A  party  seeking  to  establish  a  lost  Kearns,  4  Harr.  (Del.)  183;   Baker  v, 

will  is  bound  to  cite  the  heirs  at  law.  Dobyn,  4  Dana  (Ky.)  33i;  Dickey  v. 
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{d)  Statute   of    Frauds;   Statute    of    Limitations; 

Laches. — The  rule  admitting  secondary  evidence  of  the  con- 
tents  of  a  lost  or  spoliated  will  is  not  within  the  Statute  of 
Frauds.*  And  the  decisions  are  not  uniform,  either  as  to  the  in- 
terval  of  time  within  which  an  action  to  establish  and  probate  a 
lost  will  must  be  brought,*  or  the  delay  which  will,  under  certain 

Malechi,  6  Mo.  177;  Dan  v.  Brown,  ±  fore  it  can  be  admitted   to  probate. 

Cow.  (N.  Y.)  483;  Jackson  v,  Betts,  o  must,  for  the  prevention  of  fraud  and 

Cow.  (N.  Y.)  377;    In  re  Page,  118  III.  in  furtherance  of  justice,  be  construed 

576.  liberally;  and  the  spirit  of  the  code  is 

A  will  may   be  established  by  only  complied  with  by  holding  that  it  ap- 

one  of  the  attesting  witnesses,  if  he  can  plies  only  to  those  provisions  of  the  will 

testify  to  a  compliance  with  the  statute  which  anect  the  disposition  of  the  tes- 

relating  to  its  execution.     Page  v.  Max-  tator's  property,  and  which  are  of  the 

well,  118  111.  576.  substance  of  the  will.     Hock  v.  Pratt, 

It  is  not  required  that  the  witness  re-  15  N.  Y.  Sup.  Ct.  102. 

call  the  exact  words  of  the  original —  1.  Legare  v,  Ashe,  i   Bay  (S.  Car.; 

Allison   V.   Allison,  7   Dana  (Ky.)  90;  464. 

but  the  evidence  must  be  clear  and  satis-  The  Statute  of  Frauds  does  not  pro- 
factory.  Jones  V.  Murphy,  8  W.  &  S.  hibit  the  introduction  of  parol  evidence 
(Pa.)  275;  Clarke  v.  Morton,  5  Rawle  to  prove  the  fact  of  a  will  having  ex- 
(Pa.)  235;  Hatch  v,  Sigman,  i  Dem.  isted  subsequent  to  the  will  found  on 
(N.  Y.)  5x9;  In  re  Johnson's  Will,  40  the  death  of  the  alleged  testator.  Es- 
Conn.  587;  Rhodes  v,  Vinson,  9  Gill  tablished  by  proof  that  a  later  will,  with 
(Md.)  169;  Hylton  v.  Hylton,  1  Gratt.  a  different  executor,  which  did  not  ap- 
-(Va.)  161;  Chisholm  v.  Ben,  7  B.  Mon.  pear,  had  been  made.  Helyar  v.  Heljar, 
<Ky.)  408,  415;  Davis  v.  Sigoumey,  8  1  Lee  (Eng.  Eccl.)  472. 
Mete.  (Mass.)  487;  Eure  v.  Pittman,  3  Nor  is  the  proof  and  probate  of  a  lost 
Hawks  (N.  Car.)  364.  will   affected  by  the  English   Wills  act 

But  although   the    testimony  of  one  of  1837,  as  was  intimated  in  Wharram 

witness,  or  of  a  cop>'   verified  by  one  v.  Wharram,  3  Sw.  &  Tr.  301;  s.  c,  10 

witness,  may  be  sufficient  to  establish  Jur.,  N.  S.  409. 

the  contents*  of  a  lost  will,  it  is  unques-  S.  **It  has  been,*'  says  Lord  Redrs- 

tionably  requisite  that  the  due  execution  dale,   '*a  fundamental    law   of  state 

of  the  "instrument  should  be  proved  as  policy  in  all  countries,  and  at  all  times, 

in  ordinary  cases.    Bailey  v.  Stiles,  i  that  there  should  be  some  limitations  of 

Green  (N.  J.),  ch.  220,  231.  time  beyond  which  the  question  of  title 

The  statutes  of  ^r>(a»ja  J,  Calif  or-  should  not  be  agitated."  Hovendenr. 
nia  and  New  Tork  require  proof  of  Annesley,  2  Sch.  &  Lef.  630.  The  lapse 
the  contents  of  a  lost  will,  by  two  wit-  of  twenty  years,"  says  Chancellor 
nesses;  but  in  Arkansas  and  New  Tork  Harper,  in  Kinard  v,  Riddlehoover.  i 
a  draft  or  copy  is  equivalent  to  one  wit-  Hill  (S.  Car.),  ch.  378,  **is  sufficient  to 
ness.  A  lost  or  destroyed  will  cannot,  raise  the  presumption  of  the  grant  of  a 
however,  be  established  on  the  testi-  franchise,  the  payment  of  a  legacj  or 
mony  of  two  witnesses,  where  there  is  almost  anything  else  that  is  necessan 
a  material  difference  in  their  testimony,  to  quiet  the  title  to  property.  This  is 
either  as  to  the  beneficiaries  or  the  the  general  equitable  law."  There  ex- 
amount  of  the  bequests.  Sheridan  v,  ists  a  moral  necessity  for  such  a  rule. 
Houghton,  6  Abb.  (N.  Y.)  N.  Cas.  234.  The  case  of  a  fraud  recently  disco\*ere<i 
In  McNally  t;.  Brown, 5  Redf.  (N.Y.)  should  not  be  held  exempt  from  its 
372,  where  the  court,  from  all  the  evi-  operation. 

dence,  could  only  surmise  the  probable  In  Gains  v.  Chew,  2  How.  (U.  S.) 

effect  of  the  will,  no    two  witnesses  618,  it  was  thought  that  equitj  might 

pretendliiR  to  give  the  whole,  probate  interfere  after  twenty  vears. 

of  the  will  was  refused.  In  Hudson  v,  Weatfierill,  13  Eng.  L. 

The  provisions  of  the  New    Tork  &  E.  R.  132;  8.  c,  18  Jur.  233,  probate 

Code,  %   1865,  which  require  that  the  had    been    granted     establishing  the 

contents  of  a  will  destroyed  or  lost  validity  of  a  certain  testamentary  in* 

shall  be  clearly  and  distinctly  proved  strument,  two  of  the  provisions  of  which 

by  at  least  two  credible  witnesses,  be-  —one  a  devise  of  real  estate  to  the  de* 
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circumstances,  be  tolerated '}  but  these  limits  are,  in  many  casi 
set  by  statute.* 

{e)  Revocation  ;  Spoliation  Through  Fraud,  Accidei 
OR  BY  Insane  Testator. — The  question  of  the  revocation  ol 

will  is  purely  one  of  intention.'  Hence,  if  the  will  be  mutilat 

fendant  and  the  other  a  bequest  to  him  1.  An  interested  party  who,  havi 

of  a  note  for  £1000,  were  impeached  by  reasonable  grounds  for  believing  thai 

the  bill  on  the  ground  that  those  pro-  will  was  obtained  fraudulently  or  by  ti 

visions  were  void  because  of  fraud  and  due  influence,  or  when  the  testator  h 

undue  influence,  and  the  vice  chancel-  not  testamentary  capacity,  did  not  ta 

lor  gave  relief  declaring   defendant  a  steps  to  prevent  the  probate  of  the  w 

trustee  for  the  heir  at  law  of  the  real  nor  attempt  to  have  it  set  aside  un 

estate,  and  for  the  next  of  kin  of  the  after  five  years,  held  guilty  of  grc 

personalty.  'aches.     Holden  v.  Meadows,  31   W 

A  lapse  of  thirtv  years,  unaccounted  284. 

-for,  will  bar  a  bill  in  equitj'  to  establish  Though  the  plaintiff  was  unprovid 

a  lost  will.     Hunt  v.  Hamilton,  9  Dana  with  the  necessary  proof  to  sustain 

<Ky.)  90.    See  Holden   v.  Meadows,  31  claims  until  within  four  years  prior 

Wis.  284.  the  filing  of  his  bill,  yet  this  cam 

A  party  to  whom  a  will  and  a  note  avail  him;  for, in  such  case  the  enqu 

•due  by  himself  are  entrusted  by  the  tes-  is  whether  the  plaintiff  had  notice  of 

tator,  whose  sole  property  was  the  note,  fraud  and  not  whether  he  could  pn 

by  the  concealment  of  the  will  and  re-  it.     Myers  v,  O^Hanlon,  13  Rich, 

tention  of  the  note  after  the  death  of  Car.)  196,  208;  Parham  v,  McCrarj 

the  testator,  becomes  an  executor  de  Rich.   (S.   Car.)   Eq.   140;  Prescott 

son  tort  J  and   liable  to  be  proceeded  Hubble,  i  Hill  (S.  Car.)  ch.  210. 

against  by  the  legatees  under  the  will.  2.  See  section  XII,  note  i,  under 

And  when  the  existence  of  such  cause  State,  whose  statute  of  limitations, 

of  action  is  not  discovered  until  after  this  respect,  is  required, 

the  death  of  the  party  concealing  the  8.    In    order    that    a    cancellati 

same,  and  the  parties  whose  cause  of  burning  or  obliteration  of  a  will  maj 

action  has  been  concealed  probate  their  eflScacious  aa  a  revocation,  it  must 

claims  within  one  year  after  notice  to  done  by  the  express  direction  of 

creditors,  the  operation  of  the  Statute  testator,  and  his  subsequent  ratifical 

of  Limitations  is  suspended.    Clarke  v,  is  not  equivalent  to  a  previous  c< 

Goodrum,  61  Miss.  731.  mand.     Clingan  v.   Michel  tree,  31 

When  a  will  has  been  fraudulently  St.  25. 

concealed  (as  in  this  case  for  31  years)  The  mere  act  of  tearing  a  will  c 

by   any    person    interested  in  its  non-  not   of  itself   amount    to  a  revoca 

production,  the  statute   bar  of  twenty  unless  it  is  accompanied  by  the  inten 

years  provided  by  Maine  Rev.  Stat.,  ch.  of  revoking.     Such  intention  is  pure 

64,  ^  I,  does  not  begin  to  run  until  the  question  of  fact,  and  if  it  were  only 

will  is  discovered,  provided  reasonable  choate,  and  not  completed,  it  does 

diligence  was  used    in    its  discovery.  In  point  of  law  amount  to  a  revocal 

Deake's  Appeal  (Me.),  12  Atl.  Rep.  791;  Doc  v,  Perke,  Gow,  N.  P.  Rep.  186. 

Bailey  v.  6lover,  21   Wall.  (U.  S.)  348.  A,  having  a  will  and  codicil,  cut 

If  the  bill  be  saved  from  the  opera-  the  last  page  of  the  will,  on  which  1 

tion  of  the  Statute  of  Limitations,  upon  the  names  of  A  and  the  witnesses, 

the  ground  that  it  seeks  to  avoid  a  fraud  desired   B  to  bum  the  page  so  cut 

but  recently  discovered,  the  question  A   then  made  some  alterations  in 

arises  whether  such  fraud  is  relievable  remaining  pages  of  the  will,  desin 

after  twenty -two  years  have  elapsed,  to  write  out  a  new  will  and  send  foi 

Presumptions  from  such  lapse  of  time  solicitor.    B  wrote   the  new  will, 

are  not  absolutely  irrebuttable,  but  are  did  not  burn  the  part  cut  oft,  as  A  k 

strong  presumptions  of  fact  which  shift  A  died  before  executing  the  new 

the  burden  of  proof,  and  are  well  nigiT  The  former  will   was  admitted  to 

invincible.    Stover  v.  Duren,  3  Strobh.  bate,  there  being  no  intention  to  te\ 

(S.   Car.)   448;    Foster    v.    Hunter,  4  except  in  connection  with  the  con 

Strobh.  (S.  Car.)    Eq.    20;    Myers  v.  tion  of  a  new  will.    Cockayne,  D 

O'Hanlon,  13  Rich.  (S.  Car.)  190,  ao8.  &  Swabey,  177. 
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or  destroyed,  or  suppressed  through  the  fraudulent  interference 
or  undue  influence  of  third  parties ;  ^ 

When  a  will  revoking  a  former  will  takes  no  steps  to  replace  it,  thededaons 

is  in  existence,  it  must  be  established  in  are  not  uniform.    Youndt  v.  Youndt,  3 

the  probate  court;  but  when  it  has  been  Grant  (Pa.)   140,  is  authoritj  for  the 

destroyed  or  lost,  and  its  contents  can-  view  that  such  knowledge  on  the  part 

not  be  sufficiently  proved  to  admit  it  to  of  the  testator  does  not  necessarily  pre- 

probate,  it  may  nevertheless  be  availed  vent  the  establisliing  of  the  instrument 

of  as  a  revocation  in  opposition  to  the  while  Dawson  v.  Smith,  3  Houst  (Del.; 

probate    of   the    will    revoked    by   it  335,  decides  that  it  does. 

Wallis  V.  Wallis,   114  Mass.  510;  Nel-  In  an  ejectio  firnuB  upon  trial  at  Uw 

son  V,  McGiffert,  3  Barb.  (N.  Y.)  Ch.  the  evidence  was  that  one  Warner  bj 

158;  Day  V,  Day,  2  Green  (N.  J.)  Ch.  his  will  in  writing  devised  the  lands  in 

^49;  Helyar  v,  Helyar,    i   Lee    (Eng.  question  to   Henry   Hetherington  and 

Eccl.)  472.  the  heirs  males  of  his  body,  and  bailed 

The  declaration  of   the  decedent  to  the  writing  to  the  scrivener  to  keep, 

his  counsel,  that  he  had  destroyed  his  and  four  years  after  died;  and  about  a 

will,  and   his    request  to  have   another  fortnij^ht  after  his  death  this  writing 

will  prepared  for  him,  would  have  no  was  found    in    the    scrivener^s  studv, 

weight  in  the  face  of  the  instrument,  if  gnawn  all  to  pieces  with  rats,  yet  he 

produced.     A   revocation     cannot    be  with  the  help  of  the  pieces,  and  of  hU 

proved  by  parol  declaration,  in  opposi-  memory  and  other  witnesses,  caused  it 

tion  of   a   valid   will  known  to  exist,  to  be  proved  in  the  ecclesiastical  court; 

Bulkley  v.  Redmond,  2  Bradf.  (N.  Y.)  and   now  the  court  demanded  of  the 

281.  witnesses  whether  a  stranger  that  knew 

Two  papers,  executed  with  all  ^the  not  the  contents  of  the  will  before,  bv 

formalities,  but  of  different  dates,  and  joining  of  the  pieces  together  could  tell 

each  pur]>orting  to  be  the  last  will  of  that  the  devise  of  the  lands  in  question 

the  decedent,  were  exhibited  for  probate,  was  to  Etheringham,  and  the  hein»  niales 

The  one  of  later  date  was  a  copy  of  an  of  his  body;  for  they  did  agree  that  if 

original  alleged  to  be  lost.    Held^  that  this  clause  could  be  made  out,  though 

it  is  of  no  moment  to  the  establishment  by  joining  of  the  pieces,  it  were  a  gcod 

of  a  lost  will  what  became  of  it,  if  it  will,  for   all    that.    But    the  wimesses 

was  not  destroyed  or  cancelled  by  the  said  that  a  stranger  could  not  make  out 

testatrix  or  in  her  presence,  and  by  her  that    clause.    '  Whereupon    the  court 

consent  and  direction,  from  which  the  directed  the  jury  that  if  they  found  that 

animus  revocandi  is  conclusively  infer-  the  will  was  gnawn  before  the  death 

able.     Scoggins  v.  Turner,  98  N.  Car.  of    the    devisor,    then  *twas   for  the 

135.  plaintiff;  if  after,  for  the  defendant;  and 

A  testator  made  a  will  in  due  form  of  the  jury  found  for  the  defendant  in  favor 

law,  to  which  he  afterwards  subjoined  a  of  the  will.     Etheringham  v,  Ethering- 

codicil;  he  then  made  a  second  will,  and  ham,  Aleyn  2. 

annexed  a  postscript  to  it,  by  which  he  1.  The  fraud  in  the  destruction  of  a  will 
"  revoked  all  former  wills,  and  signed  must  consist  in  some  deceitful  contri?- 
the  postscript;  the  second  will  was  can-  ance,  device  or  practice  to  defeat  the 
celled  by  cutting  his  name  out  from  the  wishes  and  intent  of  the  testator  in  re- 
body  of  it,  but  leaving  the  postscript  gard  to  his  will.  The  fraud  can  onlv 
with  his  name  subjoined  to  it.  This  be  alleged  as  against  him,  for  during  hi& 
paper  was  carefullv  preserved  by  the  lifetime  no  one  else  can  have  any  legal 
testator,  as  also  his  first  will,  both  of  rights  or  vested  interests  in  a  will  to  be 
which  were  found  after  his  death;  held^  defrauded.  No  one  else  can  be  de- 
that  the  postscript  to  the  second  will  frauded,  until  after  his  death,  br  the 
was  a  substantive  revocation  of  the  first  destruction  of  the  will.  Timon  v,  Claffj, 
will,  and  that  the  cancelling  of  the  sec-  45  Barb.  (N.  Y.)  4^8,  ^6;  Bulklejr  v. 
ond  will  did  not  necessarilj'^  cancel  the  Redmond,  2  Bradf.  (N.  Y.)  281;  Hatch 
postscript  also,  so  as  to  set  up  the  first  v.  Sigman,  i  Dem.  (N.C.)  519;  Brookie 
as  the  will  of  the  testator.  Bates  v,  v,  Portwood,  84  Ky.  259;  Schulta  v. 
Holman,  3  H.  ft  M.  ( Va.)  502.  Schultz,  35  N.  Y.  653. 

As  to  whether  a  will  can  be  estab-  Mere  exaggeration  of  the  conduct  of 

lished  or  probated  if  the  testator  knows  the  beneficiary  in  a  will  towards  the 

that  his  will  is  destroyed  or  lost,  and  testatrix,  though  it  induce  her  to  revoke 
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OX  by  accident  ;^  or  by  an  insane  testator,  it  does  not  amount  to  a 
revocation.* 

(/)  Temporary  Administration;  Implied  Trust.— In 
<:ase  of  the  loss  of  a  will,  the  court  may,  upon  proper  application, 

grant  temporary  administration  until  the  will  shall  be  found.' 

the  will,  and  the  request  made  in  his  gation.  In  i  Williams  on  Executors,  p. 
favor,  and  to  execute  another  will  to  his  309,  it  is  said  that,  4f  a  will  be  wholly 
exclusion,  is  not  such  a  fraud  as  to  de-  or  partially  cancelled  or  destroyed  by 
stroy  free  agency  and  render  the  will  the  testator  whilst  of  unsound"  mind, 
invalid.  Neither  does  such  conduct  probate  will  be  granted  of  it,  as  it  ex- 
amount  to  undue  influence -or  impor-  isted  in  its  integral  state,  that  being 
tunity.  Browning  v,  Budd,  6  Moore,  P.  ascertained.*  The  same  authority,  how- 
C.  430.  But  it  is  otherwise  if  the  testa-  ever,  maintains  that  in  such  cases  the 
tor  was  induced  to  destroy  his  will  in  proof  must  be  clear  and  satisfactory, 
consequence  of  false  andf  fraudulent  Smith  v.  Wait,  4  Barb.  (N.  Y.)  38. 
statements  and  through  undue  influence.  Where  a  testatrix,  at  the  time  she 
Voorhis  v,  Voorhis,  50  Barb.  (N.  Y.)  tore  up  and  destroyed  a  will  preWousIy 
119,  135-137;  affirmed  in  39  N.  Y.  463;  executed  by  her,  was,  though  not  per- 
Williams  x/.  Baker,  5  Law  Mag.  135.  manently  insane,    in    a  condition  and 

Interests  of  legatees  and  devisees  vest  laboring  under  an  excitement  which, 

the  instant  of  the  testator's  death,  and  under  the  circumstances,  incapacitated 

■are  not  lost  by  the  fraudulent  or  acci-  her  from  forming  or  having  a  reasonable 

dental  destruction  of   the  will   before  or  intelligent  intention  of  revocation,  it 

probate.    Payne's  Will,  4  T.  B.  Mon.  was  held  that  such  an  act  was  not  to  be 

(Ky.)  433.  regarded   as   a  revocation  of  her  will. 

1.  Instances    enumerated   by    Swin-  In  re  Forman's  Will,  54  Barb.  (N.  Y.) 

bume  as  not  amounting  to  valid  revoca-  376.                                          • 

tion   in  law  are,  where  it  was  "done  The  testator,  having  duly   executed 

unadvisedly"  by   the    testator,   or  "by  his  will,  subsequently,  when  sufiering 

some  other  person  without  the  testator's  under  an  attack  of  delirium   tremens, 

consent,  or  by  some  other  casualty.'*  tore  it  in  pieces.    The  pieces  were  pre- 

Pt.  7,  sec.  16,  pi.  4.  served,  and  on    his    recovery  he  was 

8.  Insane  Testator. — A  testator  who  informed  of  what  he  had  done,  and  he 

destroys  a  will  in  a  fit  of  temporary  answered  that  he  must  have  been  mad 

insanity  does  not  revoke  it,  for  the  plain  when  he  did  the  act,  and  that  he  would 

reason  that  in  legal  contemplation' an  make  a  fresh  will,  which  intention  he 

insane  man  can  neither  form  nor  mani-  did  not  carry  out.    Heldy  that  the  will 

fest  an  intention;  the  intention  which  was  not  revoked.    Brunt  v.  Brunt,   L* 

the  law  regards  is  that  of  a  reasoning  R.,  3  P.  &  D.  37;  s.  c,  5  Moak  530. 

being,  not  mat  of  a  person  bereft  of  men-  The  presumption  that  a  will  which 

tal  power.     Forbing  v,  Weber,  99  Ind.  was  in  testators  custody  up  to  the  time 

c88;  Screebv  v,  Fordham,  i  Addams  74;  of  his  death,  and  cannot  be  found  after 

Timon  i;.Cfa^,45  ^9x\i,  (N.  Y.)  438.  his  death,  was  destroyed  by  him  animo 

In  Idley  V.  Bowen,  11  Wend.  (N.  x  .)  revocandiy  does  not  apply  to  a  case 
227,  it  was  ruled  that  the  destruction  of  where  the  testator  became  insane  after 
a  will,  even  by  the  hands  of  the  testator,  the  execution,  and  continued  insane 
will  not  amount  to  a  revocation  in  law,  until  his  death.  In  such  a  case  the  bur- 
unless  he  had,  at  the  time,  sufficient  den  of  showing  that  the  will  was  de- 
capacity  to  understand  the  nature  and  stroyed  whilst  uie  testator  was  of  sound 
effect  of  the  act,  and  that,  although  the  mind  lies  on  the  party  setting  up  the 
instrument  is  not  in  being,  its  contents  revocation,  and  in  the  absence  of  evi- 
having  been  satisfactorily  shown,  there  dence  as  to  the  date  of  the  destruction, 
is  no  difficulty  in  establishing  it  as  a  the  contents  of  the  will  are  entitled  to 
will«  if  it  is  shown  to  have  been  im-  probate.  Sprigge  v,  Sprigge,  L.  R.,  i 
properly  destroyed.  See  also  Trevelyan  P.  &  D.  608;  Harris  v.  Berrall,  i  Sw.  Sl 
-v.  Trevelyan,  i  Ph.  153.  The  principle  Tr.  153;  Smith  v.  Wait,  4  Barb.  (N.  Y.) 
that  an  act  resulting  from  insanity  can-  28. 

not  operate  as  a  revocation  of  a  will  S.  A  will  duly  executed  was,  on  the 

^uly  executed  and  published,  is  believed  death  of  the  testator,  in  the  custody  of 

too  obvious  to  require  elaborate  invest!-  the  sole  executor  and  universal  legatee 
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And  an  administrator  who  fraudulently  destroys  or  suppresses 
the  will  of  his  testator,  or  one  who  receives  the  property  affected 
by  the  provisions  of  such  will,  will  be  decreed  a  trustee  for  the 
beneficiaries  under  the  will.^ 

{g)  Issue;  Trial;  Verdict. — ^The  issue  to  be  tried  in  an  ac^ 
tion  to  establish  a  lost  will  is  devisavit  vel  non^  "did  he  devise  or 
not  ?  "  and  is  framed  by  the  court,*  which  in  matters  of  probate 
usually  hears  the  evidence  and  determines  the  controversy.'  But 
where  a  statute  expressly  gives  the  right  to  a  trial  by  jury,  such 
right  must  be  demanded ;  otherwise  it  is  waived.*  The  verdict 
or  finding  must  contain  the  substance  of  the  will  set  out,  and,  in 
connection  with  the  pleadings  and  exhibits,  must  contain  all  the 
necessary  facts  and  be  broad  enough  to  support  the  decree  which 
rests  upon  it.* 

(A)  Decree. — The  decree  is  framed  according  to  the  facts 
found  and  the  issues  raised,  and  should  set  forth  the  contents 
and  requisites  of  the  will ;  that  it  was  dulj'  executed  by  the  tes- 
tator;  the  names  of  the  attesting  witnesses,  as  required  by  law;* 
that  the  testator  was  of  sound  mind  and  disposing  memory ;  and 
should  contain  a  direction  that  the  decree  itself,  together  with 

named  in  it.      It  was    never  proved,  Dower  v.   Seeds,  28  W.  Va.  1 13;  s.  c, 

there  not  being  at  that  time  any  prop-  57  Am.  Dec.  646;  Harris  v,  Tisereau, 

erty   which  could   pass  under  it,  and  52  Ga.  153;  s.  c.,3i  Am.  Rep.  242.  But 

was  subsequently  lost  .or  mislaid.    No  see   Morningstar    v.    Selby,  15  Ohio 

draft  or  copy  of  it  was  forthcoming.  345;  s.  c,  45  Am.  Dec.  579. 

The  court  granted    administration    of  4.  Dower  v.  Seeds,  28  W.  Va.  113; 

the  effects  of  the  deceased,  limited  un-  s.  c,  57  Am.   Rep.  646;  Jaques  v.  Hor- 

til  the  will  or  an  authentic  copy  of  it  ton,  76  Ala.  238. 

should  be  brought  into  the  re&istrj.  In  A  court  of  chancery  of  its  own  mo* 

r^  Goods  of  Johnson,  II  Jur.,N.  S.  184;  tion  may  frame  an   issue  and  submit 

Hunt  V.  Hamilton,  9  Dana  (Ky.)  90.  it  to  the  jury;  and   to  this  practice  no 

1.  Clarke  r.  Goodrum,  61  >li8S.  731;  exception  can  be  successfully  taken. 
Harris  v.  Tisereau,  53  Ga.  1^3;  s.  c,  21  Idley  v,  Bowen,  11  Wend.  (N.  Y.)  227. 
Am.  Rep.  242;  Hunt  v,  l)amilton,  9  5.  Skeggs  v,  Horton,  82  Ala.  352; 
Dana  (Ky.)  90;  Lloyd  v.  Spillet,  2  s.  c,  2  So.  Rep.  no;  Sugden  t^.  Lord 
Atk.  148,  150.  St.  Leonards,  L.  R.,  i  P.  D.  154;  s.  c, 

2.  Dawson  v.  Smith,  3  Houst.  (Del.)  34  L.  T.,  N.  S.  372;  17  Moak  453. 
335;     Morris    v.     Swaney,   7      Heisk.  Where  the  finding  is  in  favor  of  the 
(Tenn.)  591.  plaintiffs    or    proponents,  the   verdict 

The  opinion  in  Dower  v.  Seeds,  28  adopts  the  substance   or  copy  of  the 

W.    Va.   113;    s.  c,  57  Am.  Rep.  646,  will  as  set  out  in  the  petition  by  saying 

contains  an  elaborate  discussion  of  the  that  it  is  a  substantial  copy.    Moms  r. 

practice  pursued  in  framing  and  sub-  Swaney,  7  Heisk.  (Tenn.)  591. 

mitting  such  an  issue.  See  also  Newell  In  Timon  v.  Claffy,  45  Barb.  (N.  Y.) 

V,  Homer,  120  Mass.  277,  for  the  issues  438,  the  answers  to  interrogatories  were 

framed  by  the  court  in  that  case;  and  treated  as  a  special  verdict,  and  in  Ap* 

Schultz  V.  Schultz,  loGratt.  (Va.)  358;  person  v,  Cottrell,  3  Port.  (Ala.)  51;  *• 

Gaines  v,   Hennen,   24   How.  (U.  S.)  c,  29  Am.   Dec.   239,   the  verdict  was 

553;  Scoggins  V,  Turner,  98   N.  Car.  special  in  character. 

135;  Vance  v.    Upson,  64    Tex.   266;  6.  If  the  names  of  the  attesting  wit- 

Bowen  v.  Idley,  6  Paige  (N.  Y.)  46;  s.  nesses  be  not  known,  the  decree  should 

c,   II  Wend.   (N.   Y.)  227;  Dower  v.  refer  to  them  as  two  lawful  witnesses 

Church,  21  W.  Va.  23,  47-49.  whose  names  are  unknown.    Dower  p. 

8.  Buchanan  v,  Matlock,  8   Humph.  Seeds,  28   W,  Va.    113;  s.  c,  57  Am. 

(Tenn.)  390;  s.  c,  47  Am.  Dec.  622;  Rep.  646 

1142 


iMt  Willi.  LOST  PAPERS.  Foreigii  Win 

the  substance  of  the  will  as  established,  be  recorded  in  the  prope 
will  book.* 

{})  Costs. — The  costs  incurred  in  establishing  or  setting  up  i 
lost  will  are  usually  decreed  to  be  taxed  to  the  estate,*  or  sue 
cession,^  where  the  absence  of  the  will  is  not  due  to  the  fault  o 
anyone ;  but  where  the  production  of  the  will  is  occasioned  by  th< 
negligence  or  misconduct  of  any  person,  he  is  generally  amerce( 
in  costs  ;*  but  the  matter  rests  in  the  sound  discretion  of  the  court.^ 

2.  Foreigii  Wills— (See  Probate  and  Letters  of  Admims 
TRATION ;  Wills). — As  to  foreign  wills  of  realty,  the  mode  o 
execution,  the  construction  and  validity  of  such  will  must  h\ 
governed  exclusively  by  the  lex  rei  sitce  ;•  while  foreign  wills  o 

1.  Dower  v.  Seeds,  28   W.  Va.  113;        See  also  Martin  v,  Laking,  i  Hagj 
s.  c,  57  Am.  Rep.  646.  EccL  Rep.  244. 

If  the  contents  of  the  wiU  be  estab-  8.  Gaines'  Appeal,  11    La.  134;  s.  c 

Hshed,  and  the  instrument  as   restored  4  Am.  L.  Reg.  378. 

be   admitted   to  probate,  its  substance  4.  Where  the  eldest  son  tore  up  th 

must  be  incorporated   in  the    decree,  will,  the  court  say,  in  pronouncing  dc 

McNalljr   v.  Brown,   5   Redf.  (N.  Y.)  cree:  "It  does  appertain  sufficiently  t 

372.    And  where  the  contents  of  a  lost  both  law  and  justice,  in  mv  judgmen 

will   are    proved    by    depositions,   the  to  condemn  in  costs  of  this  suit  tti 

usual  practice  is  to  order  them  recorded  person    whose   gross    misconduct  ha 

as    evidence    of  the    will.      Clark    v,  principally  occasioned  it."     Foster  1 

Wright,  3   Pick.  (Mass.)  67;  Sinclair's  Foster,  i  Addams  469.  And  so  where  tl 

Will,  5  Ohio  St.  290.  widow  caused  the  will  to  be  destroye  . 

2.  See  generally   Costs,  vol.    4,  p.  Martint^.Laking,!  Hagg.Eccl.Rep.24  , 


313.     Everitt  v.   Everitt,  41   Barb.  (N.        The  devisees   and   legatees  under 

V.)  385,  395 

imph.  (Tenn.)   390 

Sprigge,  z  L.  R.,  i  r.  &  D.  610.  after  the  will  has  been  admitted  to  pr 


)  38c,  395;  Buchanan   v.  Matlock,  8    will,  which  after  the  decease  of  the  te 
Humph.  (Tenn.)   390,  403;  Sprigge  v.    tator  was    wrongfully   spoliated,  ma 


Wyckofft'.  WyckofF,    16  N.  J.   Eq.  bate  and  record,  maintain  an  action  fd  ' 

401,  the  court  observing,  **The  costs  of  damages      against     the    person     wl  ) 

establishing  the  will  and  of  taking  out  spoliated  the  will,  and  may  recover,     i 

letters  of  administration  must  be  paid  part    of  the  damages,   the  reasonab   : 

out  of  the  estate.      The  burden   will  fees  paid  their  attorneys  for  services    1 

justly  fall  upon   the  residuarv  legatee,  having  the  will    admitted    to    recoi    . 

by  whose  improvident  act  in  destroying  Taylor  v,  Bennett,  i  Ohio  (C.  C.)  Re    . 

the  will  the  difficulty  has  been  created  95.' 

and  the  costs  occasioned.  Where  the  court  was  satisfied   th    I 

Where,  in  consequence  of  the  state  in  the  will  was  in  existence  at  the  time    I 

which  a  testator  had  left  his  papers,  a  the  death  of  the  testator  and  that  it  h    I 

reasonable  doubt  was'  created  as  to  his  either  been  suppressed  or  destroyed     ' 

having  left  a  will,  the  costs  of  the  par-  the  next  of  kin,  who  opposed  applic    ■ 

ties  necessary  to  discuss   the  question  tion  for  probate  of  the  draft  of  the  w 

of  "will  or   no  will?"  were  ordered  to  they   were  condemned  in  costs.     Pc    • 

be  borne  by  the  estate.    Bessey  v.  Bost-  more  v,  Whatton,  3  S.  &  T.  449;  s. 

wick,  I  Gr.  Ch.  (U.  C.)  246.  10  L.  T.,  N.  S.  754;  33  L.  J.,  P.  143. 

Where   the    original    will   was    lost  5.  Burls  v.  Burls,  L.  R.,  x  P.  &  D.  4 

through  the  negligence  of  the  executrix  West    v.    Wilby,   3     Phillimore    3' 

she  was  condemned  in  the  costs  of  the  Headington  v.  Holloway,  3  Hagg.  Ec 

defendants,  and  was   allowed  only  such  Rep.  282;  Hauselt  v.  Vilmar,  70  N. 

costs  as  she  would   have  incurred   in  630;  Whelpley  v.  Loder,  i  Dem.  (N. ''     ) 

proving  the  original   will     in    solemn  368. 

form.  Burls  v.  Burls,  L.R.,  I  P.  &D.  476.  It  is  discretionary  with  the  court     : 

The  proponent  is  not  entitled  to  costs  grant  or  withhold  costs  from  several  >     • 

as  a  matter  of  right,  the  costs  may  be  fendants  appearing  by  separate  count 

charged  to  him  personally.    Collyer  v.  Collyer  r.  Collyer,  4  Dem.  (N.  Y.) 

CoUyer,  4  Dem.  (N.  Y.)  53.  6.  See  also    Conflict    op    La^     , 
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personal  estate  are  governed  by  the  law  of  the  domicil  of  the 
testator  at  the  time  of  his  decease.'     But  as  to  the  court  and  the 

vol.  3,  p.  630  €t  s€q.\    I  Redf.  on  WiUs  according  to  the    maxim  Ucm  vegit 

(and  ed.)i  *pp-  397-411,  where  it  is  said  aciumJ'*     It  was  added,  "Probably  the 

that,  **It  would  not  comport  with  the  dig-  testament  may    also  be  valid  if  made 

nity,  the  independence  or  the  security  and  executed  in  conformity  to  the  law 

of  any  independent  state  or  nation,  that  of  the  testator's  domicile,  although  it 

these  incidents  should  be   liable  to  be  does  not  conform  in  all  respects  to  the 

affected,  In  any  manner,  by  the  legisla-  lex  loci  actus.^* 

tionor  the  decisions  of  the  courts  of  any  But  it  is  settled  that  if  the  will  do 

state  or  nation  besides  itself.    This  has  not  conform  to  the  law  of  the  place  of 

been   a  universally  recognized  rule  of  the  domicil  of  the  testator  at  the  time 

the  English  law  from  the  earliest  times,  of  his  death,  it  is  wholly  inoperative  as 

and  is  so  unquestionable  that  we  should  to    personalty.     Moore    v.   Darrell  4 

scarcely  feel  justified  in  occupying  much  Hagg.  Eccl.  *Rep.  346,3^;  Stanlejr. 

space     in    reviewing      the    cases."     i  Bemes,  3  Hagg.    &:cl.    Kep.  373-465; 

Jarm.  on  Wills,  i ;  Bovey  v.  Smith,  i  Curling  v,  Thornton,  2  Add.  6. 

Vern.  85.  The    courts    of  this    country  early 

1.  See  also  Conflict  of  Laws,  vol.  adopted  the  same  rule  and  have  uni- 

3,  p.  630  et  seq.\  i  Redf.  on  Wills  (2nd  formly  adhered  to  it.      Story,  Conflic: 

ed.),*p.398.  of  Laws,  ^468;  Desesbats  t?.  Bcrquier, 

It  is  now  settled    in    Bng'land  that  i  Binn.  (Pa.)  336;  Grattan  v.  Appleton, 

where    the  domicil   is  foreign,  legacy  3  Story  (U.  S.)  755;   Parsons  v.  Lv- 

duty  is  under  no  circumstances  payable,  man,  20  N.  Y.  103. 

Hay  V,  Fairlie,  i   Russ.  117;    In  re  And  where  a    doubt  existed  as  to 
Bruce,  2  Cr.  &  J.  436;  Arnold  v.  Arnold,  whether  a  will,  executed  in  conformity 
2  Myl.  &  Cr.  256;  Logan  v.  Fairlie,  i  to  the   law  of  the  place   where  made. 
Myl.  &  Cr.  59  {reversing^  the  decision  and  of  the  domicil    of  the  testator,  at 
in  2  Sim.  &  Stu.  284).  the   time    of   its    execution,  was  ren- 
in most  of  the  States  statutory  pro-  dered    inoperative    by    a    change  of 
vision  is  made  for  making  probate  of  domicil    of    ihe    testator    by   reason 
foreign  wills.     In  New  Tork  commis-  of  not  conforming   to  the  law  of  the 
sioners  are  appointed  to  take  proofs  of  place    of  the  domicil   at   the  time  of 
foreign     wills     before     the    court    of  the  decease  of  the  testator,  it  was  hdd 
chancery.  that  whether  a  deceased  person  died  in- 
The  petitioner  is  required    to  show  testate  or  not  is  to  be  determined  b) 
that  the  decedent  left  assets  within  the  the  law  of  the  place  of  domicil  at  the 
State,    or  that    such  are   within    the  time  of  his  death.      Moultrie  v.  Hunt 
j                                    State  at  the  time  of  the  application,  and  23   N.  Y.  394;   s.  c^  3  Bradf.  (N.  \V 
!                                    that  the  petitioner  is  interested  in  the  Surr.  322,  three  judges  dissenting;  Ir- 

same,'  and    what    probate    court    has  win's    Appeal,  33   Conn.  12S;  Nat  r. 

proper  jurisdiction    of  the    case,  and  Coons,   10  Mo.  ^43;  Desesbats  r.  Ber- 

whether  the  will  to  be  proved  is  a  will  quier,  i  Binn.  (ra.)  336;   Pottingerr. 

of   real    or   personal  estate,  or    both.?  Wightman,  3   Meriv.  68;    Manuel  f. 

Easton's   Will,  6  Paige  (N.  Y.)     183.  Manuel,  13  Ohio  St.  458;   Story  Con 

The  decree,  after  proof  before  the  court  flict     of   Laws,    §   473;    i   Jarm.  on 

of  chancery,  is  remitted  to  the  proper  Wills  5. 

surrogate,  with  direction  to  grant  let-  The  law  of  the  place  of  domicil  of 

ters  and  proceed  with  administration  the  testator  must  also  determine  what 

in  due  course.    Robert's  Will,  8  Paige  shall  be  regarded  as  testamentary  capa- 

(N.  Y.)  446,519.    In  this  latter  case,  city.  Boyes  v.  Bedale,  9  Jur.,  N.  S.  196* 

after    a    long  period    of   doubt   as  to  Pipon  v,  Pipon,  Amb.  25,  27;  Thoroe 

whether  it  was  indispensable  for  the  v.    Watkins,    2    Yes.    35;    Schultz  :• 

testator  to  conform  to  the  requirements  Dambmann,    3  Bradf.  (N.  Y.)   Sun. 

of  the  law  in  the  place  of  his  domicil,  379;  Ennis  v.  Smith,  14  How.  (U.  S.j 

in  the  execution  of  his  will,  in  order  to  40o;Shultzv.Pulver,3Paige(N.Y.)iS2. 

pass  title  to  personality,  the  law  was  How  the  words  of  a  will  of  personaltt 

stated   thus:   "As  far    as    regards  the  are   to    be    construed.      HarrisOD  r. 

mere  formal  execution  of  the  testament,  Nixon,  9  Pet.  (U.  S.)  4S3.     What  shall 

it  is  sufficient  if  it  conforms  to  the  law  be  regarded  as  personal  estate,  and  what 

of  the  country  where  the  will  is  made,  as  real  estate,  i  Redf.  on  Wills  (inded.}, 
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mode  of  administration,  the  law  of  the  place  where  such  per- 
sonal estate  is  situated  will  prevail.^ 

Z.  Lost  Hegotiabu  IVBTBxna»T8. — After  satisfactory  proof  of 
the  loss  or  destruction  of  a  bill  or  note,  secondary  evidence  of  its 

•contents  is  admissible  according  to  the  rule  above  laid  down.^ 

*p.  404,  pi.  15;  I  Jami.  on  WiUs,  p.  4,  admissible  where  the  note  is  mutilated 
note  i;^eringham  v,  Herbert,  4  Kuss.  and  partly  destroyed.  Dean  i;.  Speak- 
388.  The  validity  of  Xh^  factum^  or  man,  7Blackf.  (Ind.)  317.  So  also  where 
revocation,  of  a  will  of  personalty;  and  the  note  is  lost  after  commencement  of 
such  determinations  are  conclusive  upon  the  suit.  Abbott  v,  Striblen,  6  Iowa 
all  other  courts,  but  not  so  as  to  realty,  191;  Weston  v.  Hieht,  5  Me.  287; 
not  within  that  jurisdiction.  Bloomer  Pooley  v.  Millard,  i  Cromp.  &  J- 411* 
V.  Bloomer,  2  Bradf.  (N.  Y.)  Surr.  339;  But  proof  of  loss  and  diligence  in  search 
Hare  v.  Nasmyth,  2  Add.  25;  In  re  must  first  be  shown.  Viles  v.  Moulton, 
Read,  i  Hagg.  Eccl.  Rep.  474.  See  1 1  Vt  470.  So  also  where  it  is  proved 
Nat  V.  Cons,  10  Mo.  543.  to  have  been  lost  or  mislaid  without 
The  law  of  the  domicil  at  the  time  fraudulent  design  on  the  holder's  part, 
of  the  testator's  decease  does  not,  it  Renner  v.  Bank  of  Columbia,  9  Wheat, 
seems,  apply  to  a  will  made  in  execu-  (U.  S.)  581;  Fosters.  Mackav, 7  Mete, 
tion  of  a  power.  Crookenden  v.  Fuller,  (Mass.)  531 ;  Pintard  v.  Tacklngton,  10 
^  Jur.,  N.  S.  1225.  Johns.  (N.  Y.)  104;  Jernigan  v.  Carter, 
If  the  execution  of  the  power  be  in  60  Ga.  131;  Littler  v,  Franklin,  9  Ind. 
conformity  with  the  instrument  giving  216.  And  by  statutes  in  the  following 
the  power,  it  is  sufficient,  since  the  States:  Maryland^  Rev.  Code,  art.  35, 
donee  of  the  power  and  the  will  execut-  ^  9  (1878);  Michigan,  Gen.  Stat.,  ^ 
ing  it,  take  by  force  of  the  power,  and  7^18  (1882);  Minnesota,  Gen.  Stat., 
not  of  its  execution,  except  incidentally,  en.  73,  ^  76  (1878). 
Hence,  if  the  will,  made  in  execution  Where  the  bill  is  lost  after  acceptance 
of  the  power,  is  in  conformity  with  the  and  protest,  the  proof  of  contents,  in 
law  of  the  domicil  of  the  party  at  order  to  hold  the  drawer,  must  be  suffi- 
the  time  the  power  is  conferred,  cient  to  hold  the  acceptor  also.  In  ad- 
it is  all  that  is  fairly  implied  in  the  dition  to  proving  contents  of  a  lost  note 
power.  I  Jarm.  on  Wills  5;  i  Redf.  the  plaintiff  should  also  prove  his  title 
on  Wills  .  (2nd  ed.),  *  p.  410,  pi.  2c;  to  it  by  endorsement  or  other  transfer. 
D'Huart  v,  Harkness,  11  Jur.,  N.  S.  166;  Bean  v.  Keen,  7  Blackf.  (Ind.)  152.  On 
In  re  Alexander,  6  Jur.,  N.  S.  354.  See  a  half  bank  note,  proof  of  ownership 
also  Conflict  of  Laws,  vol.  3,  p.  is  necessary.  Farmers'  Bank  v.  Rey- 
630.  nolds,  4  Rand.  (Va.)  186.  In  the  ab- 
1,  Redf.  on  Wills  (2nd  ed.),  '398,  pi.  sence  of  other  evidence,  it  will  be  pre- 
I  Jarm.  on  Wills  2,  and  notes;  sumed  to  be  payable  on  demand.  Tuck- 
rice  V.  Dewhurst,  8  Sim.  299;  Spratt  er  v.  Tucker,  i  lo  Mass.  79.  But  there 
-v.  Harris,  4  Hagg.  Eccl.  Rep.  408;  An-  is  no  presumption  that  it  was  nego- 
«truther  v,  Chalmer,  2  Sim.  i;  Rey-  dable.  Blade  v.Noland,  12  Wend.  (N. 
nolds  V,  Kortright,  18  Beav.  417;  Y.)  17^;  Yinglins  v.  Kohlhass,  18  Md. 
Croker  v.  Hertford,  4  Moore  339;  Ko-  148.  Especially  if  it  is  in  possession  of 
bins  V.  Dolphin.  27  L.  J.,  Prob.  24;  In  the  defendant  or  has  been  destroyed  by 
re  Ewin,  i  Cr.  &  J.  151.  him,  Wright  v,  Wright,  54  N.  V.  437. 
8.  Sec.  VI,  supra;  3  Randolph  Com.  On  a  trial  bv  the  court,  an  affidavit 
Paper,  ^^  1697,  1703;  2  Parsons  Notes  stating  the  substance  of  a  lost  note  is 
and  Bills,  p.  291;  i  Edwards  Bills,  ^  /rtma  yacf>  evidence  of  the  contents  of 
427;  Byles  on  Bills,  pp.  378-385;  2  the  note,  and  supported  by  the  oath  of 
Daniel  Neg.  Instru.  (3rd  ed.),  ^§  1461-  one  witness  will  sustain  a  judgment. 
1465;  Long  V.  Baillie,  2  Campb.  214;  Cleveland  v.  Roberts,  14  Ind.  511. 
Mossop  V.  Eadon,  16  Ves.  430;  Smith  In  an  action  to  recover  the  price  of 
'v,  McChire,  5  East  476;  Blackie  v,  goods,  the  contents  of  a  lost  letter  of 
Pidding,  6  C.  B.  196;  Depew  v,  credit  under  which  they  were  delivered 
Wheelan,  6  Blackf.  (Ind.)  485;  Bank  to  the  bearer  and  charged  to  the  writer 
V.  Tillman,  12  Ala.  214;  Chandron  v.  may  be  proved  by  parol  without  estab* 
Hunt,  3  Stew.  (Ala.)  31.  lishing  a  copy  in  a  separate  proceeding. 
Secondary  evidence  of  its  contents  is  Cross  v,  Johnson,  65  Ga.  717. 

1145 


t 


1.  Sighta,  Dntiei  and  LiabilitieB  of  Lomf,  Xakw  or  Acceptor  of  lot 
K^otiable  tnstrnmeDta. — The  proper  course  of  conduct  for  the 
loser  or  owner  of  a  lost  negotiable  instrument  is  (i)  to  give  im- 
mediate notice  of  the  loss  to  the  parties  liable  on  the  instrument,! 
and  to  the  public  by  advertisement  ;*  (2)  to  present  a  bill  to 
the  drawee  for  acceptance  and  demand  payment  of  a  note  or  bill 
from  the  payee  or  acceptor  ;*  (3)  to  tender  at  the  same  time  a 
sufficient  bond  of  indemnity.* 

The  owner  of  a  lost  negotiable  security  may  maintain  trover 
therefor  against  the  finder  or  his  transferee  with  notice.* 

The  maker  or  acceptor,  on  payment,  has  a  right  to  have  the 
instrument  delivered  up  as  his  voucher,  and  may  defend  a  suit 
brought  to  recover  the  amount  until  indemnity  is  furnished.* 

The  contents  of  an  alleged  foiled  7th  ed.), 'jes;  1  Daniel  on  Neg,  Inslr. 
note  which  has  become  illegible  may  (3rd  ed.).  i  '468.  Also  againit » pur- 
be  proved  b^  a  photographic  copy  of  chaserwho  had  notice  of  the  lou.  Lot- 
the  forgery  on  proof  that  it  is  an  exact  ell  v.  Martin,  4  Taunt.  798.  See  Pri- 
copy,  without  expert  proof  of  the  pro-  ther  -v.  Weiauger,  10  Bush  (K.j.)  ii;> 
ces8  of  taking  it.     Duffin  v.  People,  107  An  action,  either  in  troveroraint*/- 

III.  113;  B.  c^  47  Am.  Rep.  431.  sil.   for  money  had   and   received,  He* 
1.  NoUea  of  Low. — Sec.  IV,  5,  sufra.  against  a  bailee  who  tortioiuly  convent 

thig  title.  a   negotiable  instrument.     Minion  v. 

3,  KoUoa  of  LOM  to  tho  PabUo.— Sec.  Allen,  8   M.  &   W.   494;    Bleaden  i. 

IV,  ^.sufra.  this  title.  Charles, 7  Bing.  146;  Garlocki'.Geort- 
B.  Dsmand  of  rarmeut — PTMontment  ner,  7  Wend.  (N.  V.)  198;  i  Daniclon 

for  kaati»X*AM.— Supra,  thb  title.  Neg.  Instr.  (3rd  ed.),  I)  146S11. 

4.  Bond  of  Indemnity. — Sea.V, supra.  An  exchequer  bill,  the  blank  in  which, 
this  title.  was  not  filled   up,  having  been  pliod 

B.  Sec.  II,   t,  (A),   3*pra,  this   title,  for  sale  In  the  hands  of  A,  he,  insleul 

Lucas  V.  Havnea,  i  Salt.  130;  Adkln  v.  of  selling,  deposited  it  at  his  banker'i, 

Blake,  1  J.  J.   Marsh.  (Kj'.)  40;  Bj'les  who  made  him  advances  to  the  amovnt 

on  Bills  (Sharswood's  7th  ed.),  pp.  383,  of  its  value.       A  alterwards  becominj 

411;  2  Daniel  on  Negotiable  Inst.  (3rd  bankrupt,it  was  held  by  three  jiudcea, 

ed.),  Ijl)  1468,  146S11.  Bailey,  J.,  dissenting,  that   the  ovnet 

If  a  plainHfT  failed   In  an   action  of  of  the  exchequer  bill  could   not  maia- 

trover,  he  might,  neverthelew,  apply  to  tain   trover   against   the    bankere,  tht 

a  court  of  equity  to  have  the  bill  deliv-  property  in  such  an  exchequer  bill,  like 

ered  up.   Sec.  II,  l,  (£),  jK^ra,  this  title,  banknotes   and   bills  of  exchange,  en* 

Trover  will  lie  at  the  suit  of  one  who  dorsed  in  blank,  passing  by  deliien- 
has  property  in  the  bill,  though  not  a  Wookey  v.  Pole,  4  B.  &  A.  i. 
part}'  to  It.  Treuttel  v.  Brandon,  8  The  unauthorized  transfer  bj  Uw 
Taunt.  100;  I  Moore  543.  Trover  will  secretary  of  an  incorporated  intunince 
also  lie  at  the  suit  of  the  payee  or  ac-  company  of  promissory  notes  »nii 
ceptor  against  a  defendant  to  whom  the  bills  of  exchange  t>elongit^  to  Uie 
plaintllTsagenthaB  wrongfully  assigned  company  is  a  converBlon  for  wKich 
it,  though  tiie  defendant  has  a  right  of  trover  may  be  maintained.  Firemen's 
action  on  the  bill  against  the  agent.  Ins.  Co.  v.  Cochran  &  Co,  17  Ala- 
Evans  V.  Kymer,    1     B.    &    Ad.   518;  ai8. 

Goggerley  v.   Cuthbcrt,   1    N.   R.  170;  An  action  of   trover  lies  against  1 

Cranch  v.  White,  1  Bing.  414;  Wealh-  promisor  for  hJs  note,  which  he  got  up 

ered  v.  Smith,  9  Tex.  621;  Symonds  v.  through  the  fraud   of  r   thh^  person. 

Atkinson,  15  L.  T.,  Ex.  313,  Nelleton  v.  Riggs,  i  Root  (Conn.)  JiJ- 

Trover  may  be   maintained   by   the  Public     securities     delivered   on  1 

owner  against  the  finder  of  a   lost   bill  forged  order  no    bar  to  an  action  io 

or  note,  since   the   latter    acquires   no  trover  by  the  right  owner,  for  the  simc 

title  thereto.     Adkin  v.   Blake,  1  J.  J.  securities.     Griswold   v.  Judd,  1  Root 

Marsh.  (Ky.)  40;  Lucas   v.  Haynes,  i  (Conn.)  aai. 

Salk.  130;  Byles  on  Bills  (Sharswood's  B.  Story  Prom.    Notes   {7th  ed.),t 
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{a)  Demand  of  Payment;  Presentment  for  Accept- 
ance.— The  loss  or  destruction  of  a  note  or  bill  payable  on  a 
certain  day  so  that  the  holder  is  unable  to  deliver  it  up  to  the 
maker  or  acceptor  paying  it  at  maturity  is,  as  a  rule,  no  excuse 
for  failure  to  demand  payment  of  the  maker  or  acceptor,*  or  to 

445;  2  Parsons  Notes  and  Bills,  p.  285,  law,  recover  the  amount  from   the  ac- 

notes  /  to  X.  ceptor,  although  the  loss  was  after  the 

A  plaintiff  who  has  declared  upon  a  bill  became  due  and   the  endorsee  of- 

bill  of  exchange  ought  to  produce   it,  fered  indemnity.'*    This  case  being  up- 

and  if  he  has  lost  it  uie  drawer  is  under  on  a  bill  of  exchange,   the  court  say 

neither  legal  nor  moral  obligation  to  pay  that  the  acceptor  paying  the  bill  has  a 

the  amount  to  the  party  whose  negli-  right  to  the  possession  of  the  instru- 
gence  has  exposed  him  to  the  danger  of    ment  for  his  own  security,  and  as  hi» 

being  compelled  to  pay  the  bill  when  voucher    and    discharge    in     account 

produced  in  the  hands  of  another  holder,  against  the  drawer.    The  case  is   de- 

And    an  express  promise  to  pay  the  termined  on  the  custom  of  merchants, 

amount  of  a  lost  bill  of  exchange  which  and  contains  reasoning  not  applicable 

remains  regularly  negotiable,  if  given  to  promissory  notes.     Upon  this  ques- 

without  some  new  consideration,  could  tion  it  is  admitted  by  the  court  that  the 

not    be    enforced.    Davis    v.   Dood,  4  decisions  are  not  uniform   and   cannot 

Taunt.  603.    Yet  when    it    is   proved  be  reconciled. 

that  such  a  bill  of  exchange,  subse-  Wherever  a  defendant  intends  to 
quently  lost,  was  not  negotiated,  at  all  avail  himself,  as  a  defence  against  an 
events  till  after  the  time  of  payment  action  brought  upon  a  bill  of  exchange^ 
had  arrived,  there,  as  the  bill,  if  it  of  the  circumstance  that  the  bill  had 
afterwards  passed  into  other  hands,  been  lost  or  fraudulently  obtained,  and 
would  be  subject  to  all  the  payer's  equi-  that  the  plaintiff  had  no  right  to  the 
ties  in  respect  thereof,  an  agreement  by  possession  thereof,  it  is  necessary  that 
the  payee  to  discharge  the  payer  from  the  defendant  should  distinctly  give  no- 
payment  of  the  bill  on  his  engaging  to  tice  to  the  plaintiff  that  he  intends  to- 
pay  in  a  different  mode  the  money  insist  at  the  trial  that  the  plaintiff  shall 
therein  mentioned,  is  a  sufficient  con-  prove  the  consideration  upon  which  he- 
sideration  for  such  an  engagement,  received  the  bill.  Mansfield,  C.  J.,. 
Williamson  v.  Clement,  i  Taunt.  523 .  in   Paterson    v,    Hardacre,    4   Taunts 

The  maker  of  paper  which  has  bie-  116. 

come  lost  is  liable  to  the  owner,  after  The  maker  of  a  promissory  note  doe» 

notice  of  the  loss,  if  he   redeems  the  not  stand  like  an  endorser  thereof,  who- 

paper  without  requiring  the  holder  to  is  entitled,  upon   taking  it  up,  to  the 

establish  his  title.    The  holder  should  possession  of  the  note  in  order  that  he 

be  required  to  furnish  indemnity  against  may  have  his  recourse  over  against  the^ 

other  claimants.    Bainbridge  v.  Louis-  maker  or  negotiate  it  again;  or,  like 

ville,  83  Ky.  285,  293,  Cases;  Cobb  v.  the  acceptor  of  a  bill  of  exchange,  who- 

Tirrell,  141  Mass.  4^9.  may  need  it  as  a  voucher  in  settling  hU 

If  the  note  is  alleged  to  be  lost,  the  account  with  the  drawer.     McGregory 

defendant  has  a  right  to  show  that  the  v.  McGreeorj^,  107  Mass.  543;  Fales  v, 

note  was  passed   by  the  payee  by  de-  Russell,  16  Pick.  (Mass.)  315;  Almy  v. 

livery  without  assignment.    Burton  v.  Reed,   10  Cush.   (Mass.)   421;  Boston 

Dees,  4  Yerg.  (Tenn.)  4.  Lead  Co.  v.  McGuirk,  15  Gray  (Mass.)- 

Production  of  the  note  may  be  neces-  87;  Tuttle  v,  Standish,  4  Allen  (Mass.> 

sarv  to  the  recovery  of  interest.  Hutton  481 ;  Savannah  National  Bank  v.  Has* 

V.  Ward,  15  Q^B.  26.  kins,  loi  Mass.  370. 

In  Hansard   v.  Robinson,  7  B.  &  C.  The  endorsee  in  a  suit  by  him  against 

(1827),   Lord  Tbnterden,  C.  J.,  the  maker  of  a  promissory  note  cannot 

eld  that  '*the   holder  of  a  bill  of  ex-  be  called  upon  to  prove  consideration 

change  cannot,  by  the  custom  of  mer-  until   the  defendant  has  shown  that  it 

chants,  insist  upon  payment  by  the  ac-  was  obtained  or  put  into  circulation  hy 

ceptor  without  producing  and  offering  fraud  or    undue    means.      Knight    v. 

to  deliver  up  the  bill,'*  and  therefore  it  Pugh,  4  W.  &  S.  (Pa.)  445. 

was  held  "that  the  endorsee  of  the  bllL,  1.  See    also   generally    Bills   ani> 

having  lost  it,  could  not,  in  an  action  at  Notes,  vol.  2,  p.  398,  etseq,\  Demand^ 
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present  for  acceptance.^     Nor  is  the  loss  of  the  paper  an  excuse 
for  failure  to  give  due  notice  of  its  nonpayment  to  the  drawer 

vol.  5,  p.  saSjr"  et  seq,;  Story  Prom.  Scott  v.  Meeker,  20  Hun  (N.  Y.)  161. 

Notes  (7th  ed.)f  i  290;  2   Daniel  Nee.  1.  See  Bills  and  Notes,  voL  2, 

Instr.(3rded.),  ii  1464, 1173;  Story  Bills  p.  373,  */  seq.;   Stoiy  Prom.  Notes  (7ft 

Exch.  (4th  ed.),   i  344;    3   Randolph  ed.),  $  24^;  Story  Bills  Exch.  (4tfa edj. 

Com.  Paper,  ^  1 131.  jj  227-238. 

The  drawer,  by  giving  a  second  draft  Pothier    makes  it   the    duty  of  the 

upon  the  assertion  by  the  plaintiff  of  owner  of  a  bill  lost  before  acceptance, 

the  loss  of  the  first,  admits  its  loss  and  still   to  apply  for  acceptance  thereoC 

also  the  impossibility  of  its  presenta-  and  upon  refusal  to    protest  the  ML 

tion  for  payment.    Benton  v.  Martin,  Pothier  de  Change,  n.  145;  Chittroo 

31  N.  Y.  382.  BUls  (8th  ed.),  ch.  6,  ♦pp.  288,  289/ 

A  sight  draft  dated  July  loth,  1857,  Story  makes  Pothier  authoritj  for 
was  lost  before  presentment  on  August  the  doctrine  generally  as  applicable 
loth;  defendant  executed  another,  an  equally  to  cases  of  the 'presentment  for 
exact  copy  of  the  first  with  the  word  acceptance,  as  well  as  to  cases  for  par- 
"duplicate*'  written  across  it  and  de-  ment.  Story  on  Bills  (4th  ed.),  ^  379, 
livered  it  to  the  plaintiff  on  condition  n.  2.  While  Mr.  Chitty  applies  it  to 
that  he  would  not  be  responsible  for  cases  of  payment  only:  "It  is  incum- 
any  back  laches^  and  that  the  new  draft  bent  also  on  the  party  who  has  thus  lo»t 
was  to  take  the  place  of  the  original,  the  bill,  even  though  it  has  been  de* 
This  duplicate  was  retained  one  day  at  stroyed,  to  make  application  at  the 
request  of  defendant,  and  presented  for  time  it  is  due  for  payment,  and  to  give 
payment  on  August  14th,  and  refused»  notice  to  all  the  parties  of  tiie  refusal  of 
the  drawers  having  failed  the  previous  the  drawee  to  pay  the  same,  for  other- 
day.  Notice  of  nonpayment  was  given  wise  he  will  lose  nis  remedy  against  the 
the  defendant.  Held^  that  the  duplicate  drawer  and  endorsers.  Thaickrar  r. 
merely  took  the  place  of  the'  original  Blackett,  3  Campb.  164.  It  is  said  br 
draft  and  no  new  obligation  was  in-  Marius,  that  the  holder  of  a  bill  whkh 
curred  thereby,  and  that  the  plaintiff  has  been  lost  should,  in  the  presence 
having  been  discharged  by  the  defend-  of  a  notary  and  two  witnesses,  ac- 
ant's  laches  in  presenting  the  original,  quaint  the  acceptor  with  the  loss,  and 
no  action  could  be  maintained  against  signify  to  him  that  at  his  peril  he  par 
him.  Benton  v.  Martin,  31  N.  Y.  it  to  none  but  himself  or  his  order;  and 
382.  the  same  writer  says  that  no  person 

It  is  a  maxim  of  equity  that  it  fol-  should  refuse  to  pay  a  bill  which  he  al- 
lows the  law,  and  nowhere  assumes  to  cepted  to  the  loser,  on  the  ground  of 
create  law;  so  no  action  can  be  sus-  its  having  been  lost,  if  he  have  sufficient 
tained  on  a  note,  if  lost  or  destroyed,  security  and  indemnification  offered  to 
unless  payment  is  demanded  at  the  him;  and  that  if  he  do,  he  will  be  liable 
place  where  it  is  made  payable.  Streater  to  make  good  all  loss,  re-exchange  and 
t;.  Bank  of  Cape  Fear,  2  Jones  (N.  charges,  p.  77.  The  drawee,  however,  ha* 
Car.)  Eq.  31.  always  a  right  to. insist  on  production 

M  mailed  to  S  a  bank  check  for  the  of  the  bill  before  he  pays  it,  and  mar 

amount  of  a  note  due  him,  and  on  re-  legally  defend   an  action  if  it  be  not 

ceipt  thereof  S  returned  the  note  to  M.  produced,  it  being  part  of  his  contract 

The  check,  on  the  morning  of  the  day  to  pay  only  on  presentment  of  the  bill 

after  it  was  received,  was  accidentally  Chitty  on  Bills  (8th  ed.),  ch.  6,  *288; 

destroyed  by  fire,  on  being  informed  of  2  Daniel  on  Neg.  Instr.  (3rded.),i  "74. 

which  M  promised   S  to  pay  him,  but  But  the  better  opinion  is,  that  the 

afterwards  refused  to  do  so.     In  an  ac-  drawee,   or    acceptor,    has  a  right  to 

tion  by  S  to  recover  the  amount,  held:  insist  on  the  production  of  the  bill,  or 

1.  That  2  New  Tork  Rev.    Stot.  406,  legal  proof  of  its  loss,  in  an  action  with 

^^  75»  76*  requiring  tender  of  a  bond  of  indemnity  furnished  under  supervision 

indemnity,  did  not  apply.    2.  That  S  of  a  court,  before  he  is  obliged  to  pav  it. 

was  excused  from  presenting  the  check  2  Daniel  on  N^.  Instr.  (3rd  cd.},  \  M^f 

for  payment.    Any  laches  of  S  in  pre*  2  Parsons  Notes  and  Bills  263,  note  i: 

senting  it  would  not  discharge  M  unless  Thomson  on  Bills  (Wilson's  ed.)  204. 

M  was  injured  thereby.    3.  That  M's  The  fact  of  the  loss  of  a  bill  drawn  at 

promise  was  a  waiver  of  any  defence,  sight,  which  must  be  presented  within 
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and  endorsers  ;*  for  the  contract  of  the  parties  is  not  changed  by 
the  loss  of  the  instrument,  and  the  liability  of  the  drawer  and  en- 
dorsers  will  be  discharged  if  there  be  failure  in  either  demand^ 
protest  or  notice.* 

2.  Bights  and  LiabiUties  of  Einder  and  His  Traiifferee— (^z)  Of 
THE  Finder. — The  finder  or  thief  of  a  lost  negotiable  instru- 
ment acquires  no  title  thereto  as  against  the  red  owner,*  who 
may  pursue  them  and  the  proceeds  of  them  until  they  reach  the 
hands  of  a  bona  fide  holder  for  value  before  maturity.* 

{b)  Of  Transferee  of  Finder  or  Thief.— The  purchaser 
from  a  thief  or  finder  of  a  lost   negotiable  security  acquires  a 

a  reasonable  time,  is  an  excuse  for  de-  so  far  as  he  could  be  made  so  without 

lay,  but  for  no  more   than   reasonable  being  prejudiced   by   the  finding  and 

delay.     Abom  v,  Bosworth,  i  R.  I.  403.  proper  use  of  the  bills  and  coins  and 

Where  a  sight  draft  had  been  lost  no  further.     The  finder  has  no  lien  in 

before  presentation  of  payment,  and  a  any  case.     Binstead  v.  Buck,  2  \V.  Bl. 

duplicate  one  had  been  obtained  there-  11 17;    Nicholson  t*.  Chapman,  2  H.  Bl. 

for  of  the  drawer,  the  necessary  delay  254.  But,  in  an  action  on  lost  bills,  such 

in  presenting  the  second  draft  for  pay-  expenses  would    probably    be    set  off* 

ment  will  be  excused,  and  due  presen-  against  the  owner*s  claim.    2  Parsons 

tation  of  the  second  bill,  with  notice  of  Notes  and  Bills,  pp.  264,  265. 

protest,  will  bind   the  drawer,  though  A  bailee  tortiously  converting  a  bill 

thirty  days  may  have  elapsed  from  the  or  note  may  be  sued   in  trover,  or  in 

time  of  the  drawing  of  the  lost  draft,  case,    for    money    had    and    received. 

Benton  v,  Martin,  31  N.  Y.  382.  Knight  v.  LeigJ^t  4  Bing.  589;    Haynes 

1.  See  Bills  and  Notes,  vol.  2,  v.  Foster,  4  Tyrw.  65;  Paterson  v. 
p.  407;  Story  Prom.  Notes  (7th  ed.),  Hardacre,  4  Taunt.  114;  Bleaden  t;. 
4^  299^354;  3  Randolph  Com.  Paper,  Charles,  7  Bing.  246;  Marston  v. 
\\  11^  etseq,  Allen,   8    M.    &    W.  aoj;  Collins    v. 

2.  2  Daniel  Neg.  Instr.  (3rd  ed.),  Martin,  i  Bos.  &  P.  048;  Palmer  v. 
{$  1464,  1 173;  Story  Prom.  Notes  (7th  Richards,  1  Eng.  L.  &  £q.  529;  Gar. 
ed.),  §  244;  Chitty  on  Bills  (8th  ed.),  lock  v.  Geortner,  7  Wend.  (N.  Y.)  198. 
ch.  6,  pp.  280  et  seq.\  3  Randolph  No  title  is  acquired  by  the  thief  of 
Com.  Paper,  ^  1204;  Abom  v.^Bos-  negotiable  securities,  nor  by  anyone 
worth,  I  R.  I.  403.  else  with  notice  of  the   theft;  and  th; 

Where   the   original  bill  is  lost,  de-  owner  may  follow  and  claim   the  pro- 

mand,  protest  and  notice  on  a  copy  is  ceeds  in  the  hands  of  the  felonious  takes 

aa  effectual  as  if  made  upon  the  ongi-  or  of  his  assignee  with  notice;  and  this 

nal  itself.     Hinsdale  v.  Miles,  5  Conn,  right  continues    and    attaches  to  any 

3«;  Dehcrsv.  Hwriott,!  Show.  (Eng.)  securities    or    property   in    which   the 

163;  2  Daniel  on  Neg.  Instr.  (3rd  ed.),  proceeds  are  invested  so  long  as  they  . 

(  1464.  can   be  traced  and   identified,  and  the 

But  it  does  not  seem  absolutely  nee-  rights  of  a  bona  fide  purchaser  do  not 

essary   that  a  copy    should    be  used,  intervene.    Newton  f.  Porter,  69  N.  Y. 

2  Parsons  Notes  and  Bills  261.  133;    Martin   v.  Bank  U.  S.,  4  Wash. 

For    American     statutes    affecting  C.  C.  (U.  S.)  253. 

notice   of   dishonor,   see  3   Randolph  4.  See  generally  Finder  of  Prop- 

Com.  Paper,  ^§  12 12-12 16.  brty,  vol.  7,  p.  977;  2  Parsons  Notes 

S.  See  generally  Finder  of  Prop-  and   Bills,    pp.   266,  267;  3  Randolph 

ERTY,  vol.  7,  p.  077;  2  Parsons  Notes  Com.  Paper,  §  1683;   Case  v.  Mechan- 

and  Bills,  pp.  363-316;  2  Daniel  Neg.  ics'    Banking    Assoc.,    4    N.  Y.    166; 

Instr.  (ird  ed.),  ^  1468.  Newton  v.  Porter,  69  N.  Y.  133. 

The  nndet  is  entitled  to  the  value  of  But    the    notes   must  be  traced  and 

his    services    or  expense    incurred  in  theiridentity  thoroughly  established  be- 

finding  or  perhaps  in  trying  to  find,  the  fore  the  owner  can   recover.     It  is  of 

owner,  and  this  reasonable  sum  should  public    benefit    and    example    that  he 

be  deducted   from   the  amount  of  the  should;  but  otherwise,  if  thej' cannot  be 

note.    The  general  rule  must  be,  that  followed  and   identified,  because  there 

the  finder  should  be  liable  to  the  owner,  it  might  be  inconvenient  and  open  a 
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good  title  thereto  as  against  the  real  owner  where  the  purchase 
was  bona  fide}  for  a  valuable  consideration  before  maturity,  and 
the  instrument  payable  or  endorsed  to  bearer,*    The  loss  in  such 

4oor  to  fraud.     Miller  v.  Race,  i  Burr  Although  the  loser  of  a  bill   adver- 

452;    Clarke    v,   Shee,   i    Cowp.   197;  tises  it  in  the  newspapers,  the   person 

Golightly    V,    Reynolds,  Bum  who  afterwards  bona  fide  discounts  it 

V.   Morris,  2   C.  &  M.  579;   Mason  v,  for  the  fraudulent  finder  may  recover 

Waite,  17  Mass.  560.  upon  it  against  the  acceptor.     Lawson 

An  action  will  not  lie  on  bank  notes,  v.  Weston,  4  Esp.  56. 
which  cannot  be  identified  on  circum-  If  the  endorser  of  a  promissory 
^tantial  evidence  of  their  destruction  note  proves  that  it  was  put  into  circula- 
and  tender  of  indemnity.  Tower  v,  tion  by  the  drawer  fraudulently,  he  may 
Appleton  Bank,  3  Allen  (Mass.)  387.  call  upon  the  holder  to  show  what  con- 
V  1.  See  generally  Finder  of  Prop-  sideration  he  gave  for  it,  and  how  it 
ERTY,  vol.  7,  p.  977;  2  Randolph  Com.  came  into  his  hands.  And  the  en- 
Paper,  §  937;  I  Daniel  Neg.  Pa-  dorser  is  entitled  to  give  such  proof  in 
per,  §  719;  I  Parsons  Notes  and  Bills  order  to  require  such  explanation  from 
-261;  Masters  v.  Ibberson,  8  C.  B.  100;  the  holder.  Holme  v.  Karsper,  5Binn. 
Dillingham  v.  Blood,  66  Me.  140;  Ayer  (Pa.)  469.  But  the  defendant  will  not 
V.  Tilden,  15  Gray  (Mass.)  178;  Witte  be  permitted  to  object  to  the  want  of 
V.  Williams,  8  S.  Car.  290;  Cotton  v,  such  proof  unless  he  has  given  the 
Sterling,  20  La.  An.  282.  plaintiff   reasonable    previous     notice, 

A   bona  fide  holder  for  value  is  a  that  the  plaintiff  may  come  to  trial  prc- 

phrase  of  well  ascertained  meaning  in  pared  to  prove  his  consideration.     Pat- 

the  language  of  law  merchant.     He  is  ersonv.  Hardacre,  4  Taunt.  114;  Beltz- 

such   an  one  as,  in  good   faith,  in  the  hoover  v,  Blackstock,  3  Watts  (Pa.)  20. 

usual  course  of  business,  without  notice  The  holder  of  the   part  of  a    note 

or  knowledge  of  any  defect  in  the  title,  which    had    been    lost    or  stolen,  and 

or  the   consideration  of    a    note,    ac-  which  may  afterwards  be  found  takes 

quires  it  for  value  paid.     As  used  in  It  from  the  finder  or  the  robber,  subject 

reference   to  a  lost  or  stolen  note  or  to  every  defence  which  could  have  been 

bill,  it  has  not  a  different  signification,  legally  made  against  the  finder  or  rob- 

If  the  note  be  transferable   by  deliv-  ber.    Bullet  v.  Bank  of  Pa.,  a   Wash, 

cry — ^if  it  be  not  due — if  it  be  taken  in  (C.  C.)  172. 

the  usual   course  of  business — ^if  there  In  an   action  to    recover  negotiable 

be  nothing  on  its  face,  or  in  the  trans-  bonds  which  had  been  stolen  from  the 

action  of  purchase  to  give  notice  to  the  plaintiff,  the  defendants  requested  the 

buyer  that  the  transferrer  has  no  title,  court  to  charge  that  if  they  "purchased 

and   he  pays  value  for  it,  he  is  a  bona  the  bonds  in  the  open  market  for  full 

fide  holder.    Matthews  v.  Paj'thress,  value  and  in  the  usual  course  of  business, 

4  Ga.  287.  without  notice  or  suspicion,  they  were 

The  purchaser  in  good  faith  of  a  bill  not  bound  to  make  a  close  and  critical 

of  exchange  from  a  pledgee  who  had  examination  in  order  to  escape  the  ira- 

no  right  to  transfer  it  is  a  bona  fide  nutation  of  bad  faith  in  the  purchase." 

holder.       Merchants'  Bank    v.    Com-  The  court  refused  so  to  charge,  and  left 

stock,  55  N.  Y.  24.  it  to  the  jurv  to  say  how  much  of  an  ex- 

Bona  fides  as  affected  by  considera-  amination  the  defendants  ought  to  have 

tion,  2  Randolph  Com.  Paper,  §  991.  made.    Heldy  error.     Dutchess  Co.  M. 

The  holder  cannot  be  protected,  un-  Ins.  Co.  v.  Hachfield,  4  Thomp.  &  C. 

less  he  acquired  the  note  both  bona  fide  (N.  Y.)  158;  s.   c,  i  Hun  (N.  Y.)  673; 

and  for  a  valuable  consideration.    The  s.  c,  4  How.  (N.  Y.)  330. 

reason  of  the  rule  would  not  extend  it  2.  The  law  in  regard  to  bills  of  ex- 

further  than    this.     Hence    the  finder  change  and    promissory    notes    is    so 

may  be  compelled  to  return  the  note  or  framed  as  to  give  confidence  and  secu* 

Its  value  to  the  owner.    So  a  purchaser  rity  to  those  who  receive  them  for  val- 

from  the  finder  or  the  thief  may  be  uable    consideration,    in  the  ordinary 

subjected  to  the  payment  of  the  value  course   of  business,  when  payable  to 

of  the  note  to  the  owner,  if  he  knew,  or  bearer  or  endorsed  in  blank  so  as  to  be 

had  sufiicient  reasons  to  suspect,  that  transferable  by  delivery;  and  in  general 

It  had  been  lost  or  stolen.    Adkins  v,  a  party  taking  such  a  bill  under  such 

Blake,  2  J.  J.  Marsh.  (Ky.)  41.  circumstance  has  only  to  look  to  tho 

1160 


Xoit  HagotiaUB  lattraauBts.    LOST  PAPERS.      Finder  aad  Hii  TmwiBrM. 

•case  falls  upon  the  owner,  by  virtue  of  the  principle  that  when- 
-ever  one  of  two  innocent  persons  must  suffer  by  the  act  of  a 

third,  he  who  was  first  at  fault  or  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it.^ 

As  to  such  purchase  made  after  maturity,  the  purchaser  gets 

no  better  title  to  the  instrument  than  the  party  had  from  whom 
he  received  it  ;*  and  the  same  is  true  of  a  forged  endorsement.* 

credit  of  the  parties  to  it,  and  the  regu-  forbidden  him  to  do  so,  and  the  pay* 

lanty  and  genuineness  of  the  signatures  ment  will  be  a  full  discharge, 

and  endorsements.     So  that  if  such  a  1.  Daniel  Neg.  Instr.  (3rd  ed.),  f  1469. 

bill  or  note  be  made  without  consider-  Where  one  of  two  innocent  parties 

ation,     or     be    lost    or     stolen    and  must  suffer  loss,  it  falls  on  the  one  first 

Jifterwards     be      negotiated      to    one  in  fault.    If,    therefore,    the  equitable 

having      no      knowledge      of      these  owner  of  a  note  loses  the  same,  and  it 

facts,    for    a   valuable    consideration,  is  found  and  put  upon  the  market  and 

and    in  the  usual  course   of  business,  comes  into  the  hands  of  an  innocent 

his  title  will  be  good  and  he  shall  be  en-  and  bona  fide  purchaser,  the  loss  must 

titled  to  receive  the  amount.     Wheeler  fall  upon  the  loser  of  the  note,  for  his 

■t^.  Guild,  20  Pick.  (Mass.)  451;  Miller  v.  negligence  in  not  taking  proper  care  of 

Race,  I  Burr.  452;  Peacock  v,  Rhodes,  the  same.    Garvin  v.   Wiswell,  83  III. 

5  Doug.  633;  Grant  V.  Vaughan,  3  Burr  215. 

15 16.  The  credit  which  the  law  thus  Though  both  claimants  were  inno- 
attributes  to  notes  and  bills  of  exchange  cent,  yet  as  defendant  lost  the  note 
which  are  transferable  by  delivery,  and  plaintiff  took  it  in  the  course  of 
arises  mainly  from  the  confidence  in-  trade  bona  fide  and  upon  a  valuable 
spired  by  the  actual  custody  and  posses-  consideration,  he  has  the  better  equity, 
sion,  and  the  actual  delivery  of  the  se-  But  if  their  equity  were  only  equal,  it  is 
-curity  upon  such  negotiation.  To  so  a  known  and  good  rule  that  ^*meiior 
-great  an  extent  is  this  principle  carried,  est  conditio  possidentis,^^  and  that  would 
that  in  regard  to  bank  notes,  and  in  be  sufficient  to  turn  the  scale.  If  there 
inost  respects  in  regard  to  all  other  bills  was  negligence  on  one  side  and  none  on 
and  notes  transferable  by  delivery,  the  the  other,  that  also  would  turn  the 
title  and  the  possession  are  considered  scale,  and  if  there  be  any  on 
to  be  inseparable.  And  it  will  be  pre-  either  side  in  this  case,  it  should  rather 
sumed  that  the  party  thus  in  possession  seem  to  be  imputable  to  the  person 
of  a  bill  holds  it  for  value  until  the  con-  who  lost  it  than  to  him  who  thus  took 
'trary  appears,  and  the  burden  of  proof  it  in  the  course  of  trade.  Grant  v. 
is  on  the  party  impeaching  his  title.  Vaughn,  3  Burr  1526. 
Collins  V.  Martin,  i  B.  &  P.  648;  Where  a  vendor  has  received  from 
Wheeler  v.  Guild,  20  Pick.  (Mass.)  the  vendee,  in  payment  for  goods  sold, 
451.  a  bill  of  exchange,  not  due,  drawn  and 
But  these  rules  are  adopted  with  this  accepted  by  two  other  persons,  and  the 
limitation,  that  the  party  thus  taking  vendee  has  endorsed  the  bill  in  blank, 
the  note  or  bill,  does  it  in  the  ordi-  should  the  vendor  lose  the  bill  before  it 
nary  course  of  trade,  when  not  overdue  is  paid,  he  cannot  sue  the  vendee,  either 
or  otherwise  dishonored  by  anything  for  the  price  of  the  goods  or  on  the 
apparent  upon  the  face  of  it,  and  with-  lost  bill,  having  by  his  carelessness  de- 
out  notice  that  it  had  been  lost  or  prived  the  vendee  of  goods  which  have 
■stolen,  or  that  the  holder  had  obtained  it  already  cost  him  their  full  value, 
wrongfully  or  had  no  just  right  to  receive  Champion  v.  Terry,  3  Brod.  &  Bing. 
it  in  Uie  way  of  business.  Paterson  v,  296;  Bevan  v.  Hill,  2  Camp.  382. 
Hardacre,  4  Taunt.  114.  If  one  takes  a  2.  i  Daniel  Neg.  Instr.  (3rd  ed.),  §  776; 
note  or  bill  with  actual  notice  that  it  vol.  2,  (  1469;  Chi tty  on  Bills  (13th  Am. 
has  been  lost  by  the  owner,  he  cannot  ed.),  *  p.  254;  Murray  v.  Lardner,  2 
hold  it  against  the  true  owner.  Lovell  Wall.  (U.  S.)  no;  Garvin  v.  Wiswell, 
V.  Martin,  4  Taunt.  799.  But  if  the  per-  83  111.  216. 

son  presenting  the  note  be  its  bona  fide  8.  2  Daniel  Neg.  Instr.  (3rd  ed.),  4 

holder  for  value,  it  would  probably  be  1505;  Arents  v.  Com.,  i8  Gratt.  (Va.)  773 

held  that  the  payor  may   make  pay-  {citing  Ashurst  v.  Bank  of  Australia. 

.ment,    notwithstanding  the  loser  has  37  Eng.    L.  &  Eq.   195);    First    Nat. 
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Even  gross  negligence  is  not  alone  enough  to  destroy  the  title 

of  the  transferee  for  value ;  but  in  order  to  defeat  his  claim  it 
must  be  proved  that  he  took  the  instrument  tnala  fide} 

Bank   v,    Cominre.    of   Scott  Co.,  14  Hariieon,  5  B.  &  A.  1098,  Patterson, 

Minn.  79.  J.,  is  reported  to  say:  "I  can  perfecCv 

2    Parsons  Notes   and  Bills.     When  understand  that  a   party  who  takes 'a 

mercantile   paper   passes    by  endorse*  bill  fraudulently,  or  under  such  circuro- 

ment     and     not    by     delivery     only,  stances  that  he  must  know  that  the  per- 

the  rights  of  the  bona  fide  purchaser  son  offering  it  to  him  has  no  right  to  it. 

are  more    restricted.    No   title  passes  will  acquire  no  title,  but  I  never  could 

with     a    forged    endorsement,    conse-  understand  that  a   party   who  takes  a 

quently  possession  of  a    note  bearing  bill  bona  fide^  but   under  the  ciitum- 

such  an  endorsement  conveys  no  more  stances    mentioned   in    Gill   v.  Cubit, 

interest  to  the  transferee,  even  though  does  not  acquire  a  property  in  it  In 
he  give  value  and    is  ignorant  of  tSie  •  Uther  v.   Rich,  2    Per.  &   Dav.  J79, 

fraud,    than  the  forger    had,  which  is  Lord  Denman  held  that  mala  f da 

none  at  all.    From  this  it  results,  first,  should  be    expressly  alleged,  and  that 

that  the  loser  of  a  note  with  a  forged  the      only     way     *to     Implicate  the 

endorsement  may  recover  it  from  any  plaintiff  '    in       the      alleged     fraud 

hands;  and,  secondly^  that  a  maker,  ac-  against    the     true      ow^ner    was   to 

ceptor  or  other  promisor  who  has  al-  aver  that    he  had  notice  of  it  This 

ready  paid  such  a  bill,  is  liable  again  case  is  an  authority  establishing  that 

for  the  amount  to  its  proper  owner.    P.  mala  fides  is  a  fraud  upon  the  owner. 

284.    Canal  Bank  v.  Bank  of  Albany,  and      that      to     set     it    up    in  de- 

I  Hill  (N.  Y.)  287;  Talbot  v.  Bank  of  fence      it      is      necessary     to    aver 

Rochester,  i  Hill  (N.   Y.)  295;  God-  that  the  holder    had     notice    of  tiK 

dard  v.  Merchants*  Bank,  2  Sandf.  (N.  fraudulent  tenure   by  which  the  trans- 

Y.)  247;  Allen  v,  Sharpe,  37  Ind.  67,  ferer  to  him  possessed  the  bill.   It  also 

73;  Corbett  v.  State,  24  Ga.  287;   Mead  settles    the  position  that  the  circum- 

V.  Young,  4  T.  R.  28.     See  also  2  Par-  stances  by  which  notice  is  to  be  proved 
sons    Notes    and    Bills,    pp.   583-602; 
3  Daniels  Neg.  Instr.  (3rded.),  §§  1369- 
1372*. 

1.  The  want  of  such  caution   as    a 
careful  and  prudent  man  would  take  in 

his  affairs  is  not  mala  fides.    And  al-  79111.553.  And  the  purchaser  of  nego- 

though  it  was  at  one  time  held   that  tiable  paper  may  he,  ^  bona  fide  ho\iiJ. 

gross    negligence  was   mala  fides,  yet  notwithstanding        such       negligence. 

that  decision  was  overruled,  and  now  Brown    v.    Spofford,    95  U.    S.  474; 

it  is  settled   that  gross  negligence  is  no  Mears  v,  Waples;  4  Houst  (Del) 6:; 

more  than  evidence  of  it.    Goodman  Graft's  Appeal,  42  Conn.  146;  Magec: 

V.  Harvey,  4  A.   &  E.  870;  Uther  v.  Badger, 34 N.Y. 247;  afirmingyi'^^ 

Rich,  3  Per.  &  Dav.  579.     Mala  fides  246;  City  Bank  of  New  Haven  r.  Per 

is  notice,  actual  or  constructive,  of  the  kins,  29  N.  Y.  554;  Chapman  r.Ro« 

fact  that  the  note,  bill,  or  other  secu-  56  N.  Y.  137;    Worcester  Co.  Bank  t 

rity,  is  not  the  property  of  the  person  Dorchester  Bank,  lo  Cush.  (Mass.;  ^5^; 

who  offers  it,  and  a  privity  with,  and  a  Matthews    v,    Paythress,    4  Ga.  ip 

participation  in,  a  fraud  upon  the  true  Frank   v,  Lilienfield,  33  Gratt.  (Va. 

owner.    Such  is  the  meaning  of  mala  377;  Citizens*  NatU    Bank  v.  Hooper. 

fides ^  obtained  from  a  careful  examina-  47  Md.  88;   Smith  v,  Culton,  5  Brail» 

tion    of  the    authorities,  and    nothing  422;     New    Orleans    etc.   R.  Co-  ' 

short  of  this  will  defeat  the  title  of  the  Mississippi  College,  47  Miss.  560.  An^ 

holder.    This  idea  is  prominently  held  negligence  is  immaterial  except  as  e^i- 

forth  in   Miller  v.  Race,  i  Burr   452;  dence  of  bad  faith.    Seybel  f.  Natiori 

and  in  Lawson  v.  Weston,  4  Esp.  56,  Currency  Bank,  54  N.  Y.  288,  where  a 

Lord  Kbnyon  says:  "Ifthere  wasany  printed  notice  of  loss  left  at  the  po^ 

fraud    in    the    transaction,  etc.";  and  chaser's  banking  house  had  been  negb* 

further,  "the  circumstance  of  the  bill  gently  overlooked  by  him. 

being  lost  might  have  been  material  if  The  degree  of  cautioA  required  of  i 

they  could    bring   knowledge  of  that  bank  or  oSier  financial  institution  in  par* 

fact  to  the  plaintiff.**     In  Backhouse  v.  chasing  negotiable  paper  Is  no  grater 
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thiithat  required  of  a  prodentbuaineis  the  meicantile  world    br  them  could 

man.    Bedell  v.  Buiiinstoo  Natl  Bank,  not  be  attained.    Thejr  are  n^otiable 

i6  Kan.  150.  secoiities,  and  are  Intended  to  enter  mto 

Caution  is  unneoesmy  except  ao  fu  and  constitute  a  Murt  fA  the  dbrculation 

as  the  want  of  it  Implies  bad  fidth  on  of  the  countiy.    The  benefits  of  such  a 

the  part  of  the  purchaser.     Stephens  v.  rule  are  well  understood. 

Foster,  i  CM.  ft  R.  &19;  Matthews  v.  **  The  original  rule  definhig  the  rishts 

Pa^thress,   4   Ga.    287;  Maitland    v.  oftfaeholderofnegotiable  paper  was  Uiis: 

Citizens'  Natl  Bank  of  Baltimore,  ^  '  If  the  owner  of  a  forelsn  or  inland  bUl 

Md.  540;  H0W17  V,  Eppinger,  14  Mich,  of  exchange,  check,  bank  note  or  other 

29;  Salander  v.  Lock  wood,  66  Ind.  285;  note,  transferable  bjr  mere  deliTerjr,  lose 


Murraj  v.  Beckwith,  81  IlL  ^3.  or  be  robbed  of  it,  and  it  get  into  the 

Where  the  bill  was  drawn  mr  defend-  hands  of  a  person  not  aware  of  the  loss 

anfs  accommodation,  as  alleged,  and  or  robbery  ^Mta^cfc,  and  for  a  sufficient 

was  bj  him  deliTcred  to  M  to  get  it  consideration,  previous  to  its  being  due, 

discounted  for  defendant,  and  M  gave  such  person,  notwithstanding  he  derived 

the  bill  to  C  to  get  it  discounted  for  the  his  interest  In  the  instnunent,  through 

defendant— C  \o6k  the  bill  awaj,  prom-  the  person  who  found  or  stole  it,  maj 

idng  to  get  it  discounted  and  bring  back  maintain  an  action  against  the  acceptor 

the  monej  for  It  in  a  few  hours,  but  did  or  other  parties,  and  the  original  owner 

not  return.    Next  dav  M  saw  C  and  C  who  lost  it  will  consequently  forfeit  all 

then  promised  to  brmg  the  money  for  right  of  action.* 

the  bill  immediately.   He  went   away,  **As  early  as  the  reIgn  of  William  III, 

professedly  for  the  purpose  of  fetching  we  find   Holt,  C.  J.,  determining  as 

the  money  and  had  not  been  seen  since,  follows:    *  A  (the  original  owner)  may 

and  defendant  never  received  anything  maintain  trover  against  a  stranger  who 

on  account  of  the  bill.    It  was  held  that  found  the  lost  bill,  for  he  had  no  title, 

tills  amounted  to  evidence  that  C,  who  But  A  cannot  maintain  trover  against 

endorsed  to  the  plaintiff,  was  a  mala  C  (the  transferee  for  value)  by  reason 

fide  holder.    Smith  v.  Braine,  16  C^B.  of  the  course  of  trade  which  creates  a 

342.  property  in  the  assignee  or  bearer.'  "    i 

BvrdtiL  of  FrofVliiglEala  Fides  on  Party  Salk.  126;  see  also  3  Salk.  71. 

Allaglag  It.— And    when   the  plaintiff  In  1758,  in  Miller  v.   Race,  Lord 

stands  before  the  court  with  such  a  case,  M  ansfibld    held  that  a  bank  note, 

it  being  proved  Uiat  the  note  was  lost  although  stolen,  becomes  the  property 

or  stolen,  it  becomes  then  the  duty  of  of  him  who  gives  valuable  consideration 

the  adverse  party  to  show,  bv  plea  and  for  it,  having  no  notice  or  knowledge  of 

proof,  that  he  acquired  \t  mala  fide.    It  the  robbery.    This  case  is  usually  the 

has  been  held  by  no  less  a  man  than  starting  point  of  the  current  of  authori- 

Lord  Dbnman,  in  Uther  v.  Rich,  2  Per.  ties  upon  this  subject.  It  was  argued  on 

&  Dav.  579,  that  to  a  suit  by  a  holder  both    sides    by  the  ablest  men  of  the 

of  a  bill  fraudulently  transferred,  as  to  English  bar  of  that  day,  and  maturely 

the  true  owner,  a  plea  that  the  plaintiff  considered  by    the    court     i  Bur.  102. 

did  not  take  it  for  a  valuable  considera-  It    settles    the    point    that    he    who 

tion,  and  was  not  a  bona  fide  holder,  purchases  a  negotiable  instrument  bona 

put   in   issue    only  the  fact  of  paying  fide^  for  a  valuable  consideration,  from 

value.    It  was  further  held,  that  a  plea  one  who  has  stolen  it,  without  notice  or 

that  the  plaintiff  was  not  a  bona  fide  knowledge  of  the  theft,  acquires,  upon 

jkolder  is  not  the  same  thing  with  mala  the   principles  of  the  law  merchant^  a 

fides,  which  must  be  distinctly  alleged,  property  in  it  paramount  to  that  of  the 

Bavlaw    of    Deoisloika— Matthawt   ▼.  original  owner.    The  points  in  this  case 

Faytbress. — ^The  degree   of  caution  in  are  value  paid,   absence  of  notice^  or 

the  bona  fide  taker  of  negotiable  paper  knowledge  of  the  theft. 

is  well  defined  and  the  question  fully  In  Lawson  v.  Weston,  ±  Esp.  56,  a 

treated  by  Nisbet,  J.,  in  Matthews  v,  bill  had   been   lost,  and  the  loser  had 

Paythress,  4  Ga.  287  (1848).  advertised  it  in  the  newspapers,  and  it 

"The  note,  in  this  case,  was  trans-  was  discounted  by  the  plaintiff,  who  was 

ferred  to  the  defendant  before  maturity,  a   banker,    for  a  stranger,  who  upon 

and  he  gave  for  it  a  valuable  considers-  being  required  wrote  a  name  upon  it; 

tion.    The  property  In  paper,  payable,  whereupon    no    further   Question    was 

as  this  was,  to  bearer,  as  a  general  rule,  asked.    Lord  Ken  yon  Meld  that  the 

accompanies  possession.    Without  such  plaintiff  ought  to  recover  on  the  author- 

a  rule,  the  ends  to  be  accomplished  in  ity  of   Miller  v.  Race.    His  Lordship 
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Mid:  "If  there   was   any  fraud   in  the  authoritjr  of  Lord  Mah$fibld,i(]k 

trsnaactlon,  or  if  &  ddnajf^e  consldera'  came    before    Loud    Hardwicki  Id 

don  had  not  been  paid  bj  the  plainti^  chancer^',  as  fbltows:  A  note  panUcio 

for  the  bill,  to  be  sure   they  could  not  bearer  wai  lost  or  stolen,  and  pajmnc 

recover,  but  to  adopt  the  principle   of  stopped    by    the   true  owner,  who  dt- 

the   defence   to   the   full  extent   stated  manded  that  It  should  be  piidtotiiiiL 

(namely,  that  the  bill  being  for  so  large  The   maker   refused  to  pay  it  withoo! 

a    sum,  farther   enquiries     ought     to  security  i^ainst  the  demands  of  ■/■(in 

have  been  made),  would   at  once  be  to  bearer.    The  true  owner  broughttbi 

Saralyze  the  circulation  of  all  (he  paper  which   Lord  Hahdwicke  diaubud, 

I  the  country,   and  with  It  alt  its  com-  unless  the  owner  should  Gnd  lecnriii. 

roerce.     The  circumstance   of  the  bill  upon   the    principle    that   nt  iUftti 

having    been    lost    might     have    been  onghl  to  b*  made  wili  the  tetrir  tf  t 

material,  If  they  could  bring  knowledge  eath  noU,  who  comta  fairly  by  il,  jir 

of   that    fact    to    the     plaintiffs.    The  the  sake  of  commerce,  to  viiici  tit  ia- 

plaintiffs  might  or  might  not  have  seen  crediting  luck    nates   might  tt  nrj 

the  advertisement     It  would  be   going  detrimental. 

a  great  length  to  say  that  a  banker  is  The  same  doctrine  wit  held  t^ 
bound  to  make  enquiry  concerning  Eyre,  Ch.  J.,  in  Collins  c.Mulin,: 
every  bill  brought  to  him  for  discount''  Bos.  &  Poll.  648.  In  that  csk  i  as- 
According  to  this  authority,  when  a  tomer  deposited  with  hit  binker,  billi 
bill,  which  has  been  lost,  is  presented  endorsed  in  blank,  to  be  collected  ai 
for  discount  by  a  stranger.  If  the  pur-  passed  to  his  account  The  Inito 
chase  is  bona  fide  and  for  value,  the  pledged  them  to  a  third  perMc  ui 
buyer  Is  not  put  upon  enquiry.  That  became  bankrupt  It  was  i«U  thil  ibt 
was  the  defence,  and  that  Is  the  position  origlniJ  depositor  could  not  miinOii 
which  is  most  earnestly  Insisted  upon  trover  for  the  bills  against  the  pledgo, 
by  the  plaintiff's  counsel  in  the  argu-  I  find  but  few  decisions  in  the  Amcri' 
mentof  the  cause  now  being  considered,  can  books  directly  upon  the  quatiuL 
It  was  excluded  bv  Lord  Kenvon  The  old  common  law  decisloiu  trea, 
because  "it  would  paralyze  the  clrcula-  however,  to  be  recogniied  bj  tucha 
tion  of  all  the  paper  of  the  country,  and  have  come  under  my  obserratian.  b 
with  it  all  of  Its  commerce."  In  Grant  Wheeler  v.  Guild,  10  Pick.  (Msis.)  $4^ 
T>.  Vaughn,  Lord  Mansfield  affirmed  it  was  decided  that  where  1  pain 
the  decision  which  he  had  made  in  takes  a  promissory  note  transferable  b> 
Miller  V.  Race,  and  ruled  that  if  the  delivery,  and  not  overdue,  or  othernt 
jury  believed  that  the  pUintifT  took  the  dishonored,  for  a  valuable  conddenikn. 
nott  fairly  and  bona  fide,  he  wa*  en-  In  the  course  of  business,  and  Titiwit 
titled  to  recover.  In  this  case,  the  dtf-  actual  or  constructive  notice  ihilibf 
ferent  members  of  the  court  gave  holder  has  no  right  to  receive  it,  tii> 
opinions  at  length,  and  the  doctrines  title  thereto  Is  valid,  although  the  mx 
involved  were  canvassed  with  great  may  have  been  lost  or  stolen  rrom  Ibi 
ability,  and  all  concurred  in  the  judg-  true  owner. 

ment.     Two  things  1  note  In  this  case;         In   Thurston   v.   McKoun,  6  Mm 

the  first  Is,  that  receiving  a  note  fairly  437,  Parsons,  Ch.  I,  held  thai  when  • 

and  bona  fide  Includes   ■svant  of  notice  note    was    obtained    by    unfair  nKUi 

of  its  lost;  this  seemed  to  be  implied  in  from  the  maker,  he  was  still  liable  ton 

what  was  said  In  Miller  v.  Race;  here  endorser  who  had   obtained  it  boMf^ 

Lord  Mansfield  expressly  so  states,  for    a    full  condderation,  and  viibiiJ 

Now  the  Inference,  which  may  be,  with-  any  knowledge  of  the  fraud. 
out  violence,    drawn    from    It  Is  this:         The    supreme   court   of  New  Yort 

that    according    to    these  early   cases,  recognized  the  case  of  Grant  p.  Vnigli^ 

notice    or    knowledge   of   the  loss,   or  in   Woodhult    v.     Holmes,    10  l"^"^ 

Ihefl,    or    other    unlawful    means,    by  (N.   Y.)   330.     In   Proctor  it.  McCill 

which  the  transferrer  becatne  possess*^  1    Bailey    fs.   Car.)    39S,  301,  Cbav 

of   the    note,    was   the   true  and  onlv  cellor      Harper     says:    "If  »  ^ 

ground    upon    which    the    purchasers  or   note   be   lost   or  Btolen,  or bj Bi'"' 

title    could    be    defeated.      The   other  reason  obtained  from  the  true  omicrb' 

matter  worthy  of  notice  is  the  authority  fraud,   payment    will   be    good,  if  Si 

which   it   contains   from  Lord  Hard-  maker  or  drawer  had  no  noUceirf^ 

wicKE,  another  of  the  great  names  of  circumstances." 

British  jurisprudence,  to   the    doctrine         From  these  authoritiea  It  it  dear  I'd- 

which  the  case  establishes.    Upon  the  the  rule  as  first  stated,  and  vliKi ' 
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extracted  from  the  text  of  Mr.  Chitty,  cise^  a  very  vague  and  indefinite  amount 

was    the    common  law  rule    in   1776,  of  diligence,  to  say  the  least  of  it.  This 

and  that  it  has  been    recognized    by  rule,  which  was  found  inconvenient  in 

some  of  the  first  courts  of  our  own  its  practical  operation,  was  upheld  in 

country.  the  following  Snglish  and   American 

A  summarv  of  the  authorities  adopt-  cases:  Down  v,  Halling8,4B.  &C.  330; 

ing  this  rule  is  as  follows:  Anonymous,  s.  c,  6  S.  &  R.  ^55;  Snow  v.  Peacock, 

1  Salk.  126:  3  Salk.  71,  cited  in  Ld.  3  Bing.  406;  Becxwith  v.  Corral,  3  Bing. 
Raym.  738;  Exrs.  Devallar  v.  Herring,  J44;  Snow  v.  Saddler,  3  Bing.  610; 
9  Mod.  47;  Miller  v.  Race,  i  Burr  452;  Strange  v,  Wigney,  6  Bine.  677;  Fau- 
Grant  v.  Vaughn,  3  Burr  15^16;  Peacock  court  v.  Bull,  i  Bing.  N.  C.  681;  Ayer 
v»  Rhodes,  2  Doug.  633;  Hlnton's  Case,  v.  Hutchins,  4  Mass.  370  (1808);  Cone 

2  Show.  235;  Lawson  v,  Weston,  4  Esp.  v.  Baldwin,  12  Pick.  (Mass.)  545;  Hall  v, 
56;  King  £sq.  v.  Milsom,  2  Camp.  Hale,  8  Conn.  336;  Beltzhoover  v» 
5;  LfOwndes  v,  Anderson,  3  East  Blackstock,  3  Watts  (Pa.)  20;  Nichol- 
130  and  note;  s.  c,  i  Rose  99;  Paterson  son  v.  Patton,  13  La.  213;  SafTord  v, 
V.  Hardacre,  4  Taunt.  114;  Georgier  v.  Wyckoff,  i  Hill  (N.  Y.)  11;  Russell  v. 
Mieville,  3  B.  &  C.  47;  Wookey  v,  Pole,  Hadduck,  8  111.  233;  Pringle  v,  Phillips, 
^  B.  &  A.  i;  Snow  v.  Sadler,  3  Bing.  5  Sandf  (N.  Y.)  157;  Roth  v,  Colvin, 
610;  Holme  V.  Karsper,  5  Binn.  (Pa.)  32  Vt.  125;  Green  v,  Yosti,  56  Mo.  307. 
469;  Beltzhoover  v.  Blackstock,  3  Watts  In  the  recent  cases,  the  authority  of  this 
(Pa.)  20;  Knight  v,  Pugh,  4  W.  &  S.  rule,  as  laid  down  in  Gill  v.  Cubitt,  3  B. 
(Pa.)  445;  Munroe  v.  Cooper,  5  Pick.  &  C.  466;  s.  c,  i  C.  &  P.  163,  was  first 
(Mass.)  412;  Woodhull  v.  Holmes,  xo  shaken  by  modifications  of  the  rule 
Johns.  (N.  Y.)  220,  23X.  therein    adjudged,    and    finally    over- 

But  in  1824,  the  case  of  Lawson  v.  thrown  and  the  authority  of  the  old 
Weston  was  overruled  by  Gill  v.  Cu-  cases  fully  reinstated.  In  Cook  v,  Jar- 
bitt,3  B.  &  C.466,  in  the  court  of  king^s  dis,  5  B.  &  Ad.  009,  Lord  Denman 
bench,  where  it  was  ^eid  **That  the  keld  the  rule  of  diligence  to  be  ^oss 
holder  of  a  lost  or  stolen  bill  or  note  negligenccy  thus  reducing  and  denning 
acquires  no  title  if  he  takes  it  under  the  rule  of  Gill  v,  Cubitt.  In  Back- 
circumstances  which  would  excite  the  house  v.  Harrison,  5  B.  &  Ad.  X09S,  the 
suspicions  of  a  prudent  and  careful  same  principle  is  affirmed  and  the  au- 
man."  Abbot,  C.  J.  (afterwards  thority  of  Gill  t^.  Cubitt  expressly  over- 
LoRD  Tenter  DEN),  declared  that  the  ruled.  At  length  in  Goodman  v,  Har- 
rule  as  laid  down  in  Lawson  v.  Weston  vey  it  was  decided  that  even  gross 
was  inconvenient  to  commerce  because  negligence  is  not  alone  enough  to  de- 
it  gave  encouragement  to  the  purloin-  stroy  the  title  of  the  holder  for  value, 
ing,  stealing  and  defrauding  rightful  but  that  a  case  of  mala  fides  must  be 
owners  of  their  bills  and  notes,  and  by  made  out  on  the  part  of  the  holder  in 
the  facility  which  it  afforded  to  their  order  to  defeat  his  claim.  Thus  restor- 
disposition.  And  that  it  was  not  to  the  ing  to  full  command  and  authority  the 
interest  of  commerce  that  any  Individ-  old  doctrine,  **that  the  holder  of  bills  of 
ual  should  be  enabled  to  dispose  of  exchange,  endorsed  in  blank,  or  other 
them  without  being  subject  to  enquiry,  negotiable  securities  transferable  by  de- 
By  this  case  the  caution  which  should  livery,  can  give  a  title  which  he  himself 
characterize  a  prudent  man  in  the  con-  does  not  possess,  to  a  person  taking  them 
duct  of  his  affairs  was  imposed  upon  bona  fide  and  for  value."  We  conclude, 
the  buyer,  in  addition  to  paying  value  therefore,  that  the  title  of  the  purchaser 
and  buying  bona  fide.  This  rule,  it  will  of  a  negotiable  bill,  note  or  other  se- 
be  seen,  introduces  a  new  element  of  curity,  transferable  by  delivery,  who 
title.  The  cases  following  the  original  takes  it  before  due,  from  one  who  him- 
rule  which  prevailed  previously  to  Gill  self  has  no  title,  bona  fide  and  for  value, 
V.  Cubitt  in  1824,  contained  the  general  is  a  good  title.  And  such  title  is  not 
elements  of  title,  to  wit:  negotiability^  defeated  by  the  want  of  such  caution  in 
prematurity^  bona  fides  and  valuable  the  purchase  as  a  careful  and  prudent 
consideration.  In  this  case  we  find  the  man  will  take  of  his  own  affairs,  or  by 
court  of  king's  bench  adding  to  the  gross  negligence;  it  can  be  defeated 
rule  of  law  merchant  a  new  element,  only  by  proof  that  the  purchaser  took 
by  virtue  of  which,  in  addition  to  these,  the  instrument  malafidej  which  consists 
the  buyer  of  notes  and  bills  is  held  to  in  notice,  actual  or  constructive,  of  the 
the  degree  of  care  and  diligence  that  a  fact  that  the  security  is  not  the  prop- 
frudent  ana  careful  man  would  exer-  erty  of  the  person  who  offers  it,  and  a 
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XL  Lon  JUSIOIU  BlOOIDa.1— When  a  record  is  lost  or  destroyed 
or  cannot  be  produced,  its  contents  may  be  proved  by  second^' 
evidence,* 

privity  with  or  participftUon  in  a  fraud  N.   Car.   384;  ClUton   v.  Fort,  9S  S 

upon  the  true  owner.  Ckr.  173. 

K«l«  In  Unltod  BtMw  BnpmiM  Oonrt  The  fact  that  lome  portknu  dT  1 
— The  queation  first  came  before  this  record  have  been  reitored  undcf  tht 
court  In  Swlf)  V.  T/Bon,  16  Peters  (U.  provlsloos  of  the  burnt  reconkvtgf 
S.]  I.  Goodman  v.  Harvey  and  the  ///inoif,  wlU  not  esdude  parol  ptiudi 
clats  of  cases  to  which  it  belongs  were  other  portions.  Beveridge  c.  Cbetlin, 
followed.  The  court  assumed  the  propo-  i  Itl.  App.  131. 
sltlon  which  they  maintain  to  be  too  Where  the  record  of  a  pirtiticn,it 
clear  to  require  argument  or  authority  such  record  ever  existed,  wisbumtdii] 
to  support  It.  The  ruling  in  that  case  the  great  fire  in  Portland  Id  i866,ft 
was  followed  In  Goodman  ti.  Simondi,  was  held,  that  eecondarv  evidcnxs 
30  How.  (U.  S.)  343,  and  again  in  The  the  partition  was  admissible  Tilhpnn- 
Bank  of  Pittsburgh  v.  Neal,  13  How.  Ing  the  nonexistence  of  snv  "iiiitan- 
(U.  S.)  76.  In  Goodman  v.  Stmonds,  tlcated  copy"  as  authoriied  bj  Slain 
the  subject  was  elsboratelj'  and  ex-  laws  of  i867,ch.  138,  {3,  to  be  rtconki 
luustively  examined  both  upon  prin-  where  the  original  thereof  hsd  ben 
ciple  and  authority.  Murray  -u.  Lard-  destroyed.  Nason  ti.  Jordan,  6:  Mi- 
ner, 3  Wall.  (U.  S.)  ito.  4S0. 

As  to  the  peculiar  nature  of  the  prop-  Secondary  evidence  of  the  rteonltJ 

erty   in   negotiable   securities,   see   the  a  court,  which  has  been  bumedordt 


very  profound  and  comprehensive  a^u-     strayed,   Is    admissible — Van  Felt  ;. 
ment  of  Eyre,  C.  J.,inCollInsv.Mar-     Hutchinson,    114    III.  43$;   etpcciiUi 
I  B.  &  P.  648.  where  the  restoration  would  be  diSculi 


1.  See  generally  Record.  Drake  v.  Kinsell,  38  Mich.  331. 

1.  Section    VI,    infra,   this   title;    1  Where  the  files  of  court  iie  loti tbt 

Whart.  Ev.  (3rd  ed.),  1)1)  135,  136;  Best  next  best  evidence  may  be  resorld  to 

Pr.  Ev.  (Morgan's  ed.),   f  485,  note  i;  in    proving   their    contents.    Cillcj; 

Starkie  Ev.  (Shar«wood'sioth  ed.),*37i.  Van  Patten,  68  Mich.  80, 

Unless  it  is  shown   to  be  lost  or  de-  Secondary     evidence    of   dcsmnij 

stroyed,  parol  evidence  of  the  contents  records  of  naturalization  is  sdniiniblt 

of  a'  record  is  inadmlBBibie.     Mason  v.  Kreitz   t>.  Behrensmeyer,   115  111  ij; 

Bull,  26  Ark,  164;  Stockbridge  v.  W.  In  case  of   the    loss  of  Che  <&ai 

Stoclibridge,  1 1  Mass.  400.  record  of  confiscation  it  may  be  pro<R! 

The  certificate   of  the  clerk  stating  hy  proof  of  its  previous  existence  mi 

loss  of  the  record  is  not  evidence  of  contents.     Sabarlego  v.  Maverick,  i'-* 

thai  fact;  it  must  be  proved  by  oath.  U.  S.  361 ;  31  L.  ed.  430. 

Wilcox  -v.  Ray,  i  Hayw.  (N.  Car.)  410;  Upon  proof  of  the  loss  or  deWnit- 

Robinson  11.   Clifford,   i    Wash.  C.  C.  tlonof  a  writ,  the  date  of  luiuucinl 

{U.  S.)  I.  its    contents    may    be   proved  br  «c- 

The  journals  of  the  court  are  evi-  ondkry   evidence.     Hallum  v.  Dictu' 

dence  where  It  Isproved  that  the  greater  son,  47  Ark.  120. 

Eart  of  the  records   of  a  clerk's  office  Parolevidencels  inadmissibletopnn 

ave  been  burnt  and  the  rest  mutilated,  the   pendency   of   an   indictment  in  < 

Lyons  v.   Gregory,  3    H.    &    M.   337;  court  of  record.     State   ti.  Grsjiwi,? 

Cook     V.     Wood,    I    McCord    (Ky.)  La.  An.  788. 

13Q-  The  contents  of  papers  constituiice 

Parol  evidence  was  admitted  to  prove  the  pleadings  may  be  proved  b<  pini 

that  a  cfl,  fa.  issued,  and  that  the  sheriff  where   It   is  shown  that  thej  htte  i. 

returned  on  It  "not  found,"  the  ca.  ta.  been   destroyed  by  the  burning  of  l>< 

having  been  mislaid  or  lost.    Jones  v.  court  house  and  thecourtrecordi.  Bui' 

Walker,  3  Hayw. (N.Car.)  291;  Buchan-  day  tj.  Cunningham,  107  Ind.  360. 

an  V.  Moore,  10  S.  Sc  R.  (Pa.)  373.  On   the  trial   of    an   indictinenl  a- 

Parol  evidence  Is  admissible  to  show  perjury  in  swearine  falsely  In  «  declui 

the   contents  of  a   lost    or   destroyed  tion   In   a  suit,  where  the  declsriiii 

record  of  a  suit;   the  statutory  method  has  been  lost,  secondary  evUence  ie>: 

of  restoring  such  records  does  not  ei-  \x  given   of  Its   contents.     Gordon; 

dude  such  proof.    Mobley  ^.  Watte,  98  State,  48  N.J.  L.  611. 
IIH 


Last  Jvdiflial  Baoordt.              LOST  PAPERS.  Lost  Jvdiflial  BMon 
as  by  a  copy,^  by  the  memory  of  witnesses,^  by  recitals  in  dee< 

The  fact  that  the  statutory  affidavit  court  of   exchequer,  which  was  be 

in    attachment     (without    which    the  ter     evidence.       Hits    v.    Colvin, 

sheriff's  deed  would  be  void)   existed  Johns.  182. 

but   has    been   lost  from  the  files  of  Where  the  original  books  of  reco; 

court,  may  be  proved  by  parol.  Burnett  of  a  mining  district  were  lost,  the  coj; 

V.  McCluey,  70  Mo.  676.  thereof,  made  by  a  deputy  record*! 

Where  after  their  transmission  from  under  Montana  Ter.  acts  1865,  p.  3^1 

an  inferior  court  to  the  superior  court,  in  a  book  kept  and  preserved  in  tl 

the  original  complaint  and  warrant  are  office  of  the  recorder  and  recognizi 

lost,  secondary  evidence  of  their  con-  by  usage,   held  to  be  better  eviden 

tents  may  be  given.    Easdale  v.  Reyn-  of  a  location  than  the  recollection 

olds,  143  Mass.  126.  witnesses.    Belk  v,  Meagher,  3  Mo 

The  fact  of  the  filing  of  the  com-  65. 

plaint,  affidavit,  etc.,  and  the  issuing  of  2.  It  is  not  necessary  that  the  oific 

a  writ  and  other  proceedings  in  a  re-  of  the   court    should    have   read    1 1 

plevin  suit,  in  due  form,  and  of  their  record.    Gyles    v.  Hill,   i   Camp.  4 ' 

loss  and  destruction  may  be  proved  by  Where  a  record  had  become  illegil  1 

secondary  evidence,  but  such  evidence  by  lapse  of  time,  the  testimony  of  c  1 

is  not  admissible  to  show  that  a  juds-  who  had  examined  and  copied  it  wh  i 

ment    different    from    that   offered  In  legible  is  receivable  to  supply  the  ( 

evidence  was  rendered,  or  that  it  was  feet.    Little  v.  Downing,  37  N.  H.  3  ; 

entered  in  the  wrong  name.    Gates  v.  The  testimony  of   the  clerk  of  1 1 

Bennett,  33  Ark.  475.  court  cannot  be  admitted  to  invalid 

The  contents  of  a  lost  or  destroyed  the  transcript  of  a  record  of  a  ju<  | 

judgment  roll  may  be  proved  by  parol,  ment.    Shirley  v,  Fearne,  33  Miss.  6  ; 

as  in  the  case  of  other  papers.    And  if  On  the  issue  of  the  existence  8 

a  judgment  roll  cannot  be  found  in  the  contents  of  a    lost  judgment  recc 

proper  place  of  official  custodv,  the  docket  and  journal  entries  and  the  t 

presumption  is  that  it  has  been  lost  or  timony  of  the  attorneys  are  compete 

destroyed,  and  that  it  follows  the  usual  Reynolds  v.  Rees,  23  S.  Car.  438. 

forms.    What  testimony  of  a  clerk  as  Under  Illinois  Rev.  Stat.  1874, 

to  its  contents  is  sufficient — deterndned  1 16,   f  28,   a  witness  may  refresh    1 

in  a  particular  case.     Mandeville   v.  memory  by  memoranda,  and  then  t 

Reynolds,  68  N.  Y.  528.  See  generally,  tify  to  what  his  recollection  is  as  to 

as  to  judgment  roll,  Judgments.  contents  of    lost    records.      Bush 

1.  I  Greenl.  £v.  (14th  ed.)*  §  84,  note  Stanley,  122  111.  406. 

3;  I  Whart.   £v.  (3rd  ed.),  fi  135,  136.  See  further,  as  to  oral  evidence  1 

A  certified  copy,  if  one  exist,  should  lest    records,     Pruden    v.    Alden,    ; 

be  produced.    Renner  v.  Bank  of  Co-  Pick.  (Mass.)  184;  Ludlow  v.  Johnst 

lumbia,   9  Wheat,    (U.   S.)  581,  597;  3  Ohio  553;   Fowler   v.  More,  4  A 

Winn  V.  Patterson,  9  Peters  (U.  S.)  570;  Bogart  v.  Green,  8  Mo.  115;  ^  1 

663.  son  V,  Boynton,  3  Mete.  (Mass.)  3  1 

While  the  copy  of  a  public  record  is  Baskin    v,    Sechfist,    6    Pa.  St.    i  , 

admitted  in  evidence  as   an  original,  Stewart  v,  Conner,  9  Ala.  803;  Win| 

for  the  sake  of  public  convenience,  a  Abbott,  28  Me.  367;   Weatnerhead 

copy  of  acopv  is  of  no  weight  what-  Baskerville,    11   How.   (S.  Car.)   1  1 

soever,  since  it  is  one  step  farther  re-  Small  v.  Pennell,  31  Me.  267;  Mill   : 

moved  from  the  original.    Gilb.  Law  of  v.  Hall,  24  Ala.  209;  Renner  v.  Bi  1 

Ev.  7.               .  of   Columbia,    9  Wheat.    (U.  S.)  « 

Where  a  fieri  facias,  after  it  had  Comett  v.  Williams,  20  Wall.  (U.*^ 

been  levied,  was  accidentally  burnt  in  226;  Foster  v,  Dow,  29  Me.  ^^\  Brc   ' 

the  officer's  house,  the  court  directed  a  v.  Richmond,  27  Vt.  58^;  Haywoo( 

new  one  to  be  made  out  and  delivered  Charlestown,  43  N.   H.  61;  Com 

to  him.     White  v,  Lovejoy,  3  Johns.  Roark,  8  Cush.  (Mass.)  210;  Mar    1 

(N.  Y.)  448;  I   Phillips  Ev.  (3rd  ed.)  ville  v.  Reynolds,  68  N.  Y.  528;  H    1 

310.  zard  V,  Trego,  35  Pa.  St.  9;   Clark    1 

Where   the    record  of  a  conviction  Trindle,  52  Pa.  St  492;  Smith  v,  \ 

was  destroyed,  oral  proof  of  its  exist-  son,  17  Md.  460:   Young  v,  Bucki    ; 

ence  was  rejected,  because  the  law  re-  ham,  5  Ohio  485;  Smith  v.  Carte 

quired  a  transcript  to  be  sent  to  the  Rand.  (Va.)  167;  Gage  v,  Schroder    1 
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or  subsequent  records.'  Equity  has  no  jurisdiction  to  estabM 
or  supply  the  records  of  other  courts,*  or  to  afford  relief  except  in 
cases  of  accident,* 

III.  44i   State  v.  Hare,  70  N.  Car.  658;  randa   made   bj   the   judge  aponbi 

Dalt  V.  Sugg,   8j  N.  Car.  104;   Head-  calender  might   be    ahowa  br  pinl 

man  v.   Roae,  63  Ga.  458;   Derrett  w,  Edwards  Estate,  58  Iowa4ji,' 

Aleiander,J5  Ala.  365;  Salojr  Ti. Leon-  Incase  of  the  destruction  bjfirt of 

ard,  I  j  La.  An.  391 ;  Autrtin  v.  WilllamB,  court  records,  the  entries  in  the  boimj 


SMisB-iio;   Burnett  11.  McCluey,  78    volume   containing  the  miiiiil«  of  flu 
o.  676;  Wilson  o.  Spring,  38  Ark.  181;    court   are    admissible    in  evidena  in 
NorrU  v.  Russell,  j  Cal.  249;  Davis  v.    establish  the  regularitj  of  the  pnxxd' 


s*e 


Turner,    21     Kan.    131;     Brewster    v.  ings.     Hare  v.   Holtomon,  94  N.Cii. 

Davis,  56  Tex.  478;  Bartlett  v.  Hunt,  14. 

17  Wis.  314.  The  sheriff's  deed,  eiecuttd  bTrir- 

1.  Recitals  in  a  deed  made  by  M  of  tue  of  a  sale  under  an  execution  vhicb 

a  former  conveyance  by  him  to  defend-  Is  lost,  affords  prima  facie  eviiltncti 

ant's    grantor    (which    conveyance   is  the  Issuance  and  content*  of  the  ata. 

proved  to  have  been  lost),  are  evidence  tion,  especially  when  the  eiiitenct  of 

against  plaintiff,  who  claims  title  under  the  judgment  is  clearly  proven.   Kd^ 

£,  if  E  matured  title  by  twenty  years'  v.  Keith,  104  111.  397. 

6 resumption  of  a  grant  from  M,  but  not  A  report  of   a  case  in   the  prinlnj 

plaintiff  derived  title  through  an  ad-  volume  of  reports  Is  the  best  eridmct 

ssesslon  of  E.     Ellen  v.  Ellen,  where  the  records  of  the  courti  hsn 

r.  489.  been  destroyed.     Frost  v.  Froet,  ji  S 

in    an    acdon  of  ejectment  by  the  Car.  501. 

purchaser    of    land     under    execution  Where  it  became  Important  to  pmit 

sale,  the  affidavits  of  the  plaintiff,  and  that   an   execution  had  been  dclinisi 

the   clerk   of   the    circuit    court   from  to  a  sheriiF,  who  was  dead,  *nd  "Iuk 

which   the   execution   was   issued,   are  papers   had  all   been  bumed  with  bu 

competent  preliminary  evidence  of  the  house,  and  the   only  evidence  vu  Uit 

existence  and   loss   of   the    execution,  entry  by  an   attorney   in  his  regiStr. 

Keith  v.  Keith,  104  111.  397.  such  entry  was  held  to  be  competent  to 

The    loss    by   fire   of   the  execution  prove  such  fact.     Cases  cited,  BriJp- 

under   which   a   sheriff's   sale  of  land  water  v.  Roibury,  54  Conn.  213. 

was  made   being  shown,  entries  in  the  9.  2  Pom.  Eq.  Juris.,  }  817. 

judgment  docket  of  the  levy,  sale,  etc.,  Elqutty  has  no  jurisdiction  to  niib- 

may  be   admitted   and   proved  by   the  lish  or  supply  the  recordi  of » court « 

cler',i  who  made   them,  as  parol  proof  law  which  have  been  lost  orscddenl- 

of  the  contents  of  the  execution.     And  ally   destroyed.     CUngman  v.  Hoptir. 

m  such   case   the   recital   contained   in  78  111.  153;    Keen   v.  Jordan,  13  Hi 

in  the  sheriff's  deed  is  prima  facie  ev'\-  327.     But  a  court  of  equity  msybv  1 

dence  of  the   existence  and  validity  of  suit   between    the    persons  intcittlti 

the    execution.     Dail   v.   Sugg,   85  N.  confirm  the   title  of^  a   party,  vest  it  ir 

Car.  104.  him   by  a   decree,  and  grant  him  li 

Where   the  rccOids  of  deeds  of  the  needed  relief,  when   the  reconii  of  i 

county    were    destroyed    by    fire,    re-  court  ordering     a   judicial  sile  upai 

sort  to  secondary  evidence  to  eEtablish  which   that    title   depends   hive  bta 

what  they  would  show  is  permissible,  lost.    Garrett  v.  Lynch,  45  Ala  i^■ 

and   the    abstract    and    index    to    the  3.  "Equity  will  not,  in  all  ias«  of' 

records    required   by   Miisouri    Rev.  lost   deed,  decree  the   execution  of) 

Stat.,    11   3816.  3819,  to  be   made,  are  new  one,  but  if  such  loss  eipotes  tt* 

competent   for    that    purpose,  by   first  grantee  to  undue  perils  in  the  futiin 

establishing  the   fact  that  the  original  assertion  of  his  rights,  such  (decrtri) 

deed  or  deeds  are  not  in  the  possession  eminently  proper,  and,  as  we  think,  ic- 

or  under  the  control  of  the  party,  and  cords  with  the  principles  which  goi-cra 

could  not  be  found.     Smith  v.  Lindsey,  the  court  In  similar  cases."     Laircoa 

89  Mo.  76.  -v.  Lawrence,  43  N.  H.  109;  Stolof : 

All   die   records  of  a  divorce  court  Robson,  19  Ves.  385;  i  Mad.  Ch.  14,  \ 

having  been   destroyed  by  iire,itwas  Story   Eq.    Juris.    (13th    Am.  «!■)■! 

keld  that  the  fact  that  a  decree  had  84. 

been  ordered  as  entered  in  the  memo-  A  sale  of  lands  by  an  adminiitnui 
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but  in  the  absence  of  statutes*  for  that  purpose,  each  court  has  in* 
herent  power  to  re-establish  its  own  records,  because  they  are 
essential  to  the  performance  of  its  functions.* 

xn.  Statutes  Belatdtg  to  Lost  PAFEBa — Lost  papers  are  the 
subject  of  many  statutory  provisions  both  in  England  and  in  the 
United  States^  enacted  with  a  view  to  supplying  the  deficiencies 
of  the  common  law,  under  which  there  would  in  many  cases  be 
a  total  failure  of  justice  when  the  paper,  as  an  instrument  of  evi- 
dence in  an  action,  is  lost  and  cannot,  therefore,  be  produced. 
These  statutory  provisions  either  change,  enlarge  or  create  the 

for  distribution  amongst   the  heirs  at  equity  has  no  jurisdiction  to  supply  or 

law    under    a    decree    of  the  probate  establish  the  record  of  a  court  of  law 

court  for  that  purpose,  will  not  be  af-  which  has  been  lost  or  destroyed.  Keen 

fected  by  a  subsequent  loss  or  destruc-  v.   Jordan,    13   Fla.    327;    Rhodes   v. 

tion  of  the  decree  and  the  record  and  pro-  Mosely,  6  Fla.  12 ;  Pearce  v,  Thackeray, 

ceedings  In  which  it  was  made.    If  the  13  Fla.  574.    In   Douglass  v,  Yallop, 

decree  and  records  cannot  be  substituted  2  Barrow  722,  a  new  judgment  roll  for 

under  the  statute  so  as  to  enable  the  a  judgment  rendered  thirty  years  pre- 

purchaser  to  obtain  a  title  in  the  pro-  yious  to  a  motion  to  supply  the  loss 

bate  court  on  a  proper  application  to  a  was  ordered  to  be  made, 

court  of  chancery,  and  on  paprment  of  In    Jackson    v.   Hammond,    i    Cal. 

the  purchase  money  or  a  readmess  and  (N.  V.)  496,  a  new  nisi  prius  record 

offer  to  pay,  that  court  will  either  de-  was     allowed     to     be     made,      upon 

cree  him  a  title  or  direct  the  adminis-  motion  and  ai!idayit  that  the  original 

trator  to  make  him  a  title.    Garrett  v,  had  been  lost  or  burnt,  after  six  years. 

Lynch,  45  Ala.  204.  In  White  v,  Lovejoy,  3  Johns.  (N.  Y.) 

The  chancery  court  has  jurisdiction  448,  a  fi,  fa.  on  which  a  leyy  had  been 

to  give  relief  upon  the  merits  by  a  new  made  was  burnt  and  the  court  ordered 

suit,  where    after  final    decree  In   the  a  new  yf. /a.  to  be  substituted, 

chancery  court  and  appeal  to  the  su-  Upon  the  destruction  of  any  part  of  a 

preme  court,  all  the  papers  were  de-  record  or  of  the  process,  pleadings  or 

stroyed,  so  that  no  transcript  could  be  orders  in  a  suit,  the  loss  may  be  tup- 

filed  and  the  original  papers  could  not  plied  by  making  up    others    in  their 


be  supplied.     Sproles   v,    Powell,  10 
Heisk.  (Tenn.)  69J. 

Chancery  has  jurisdiction    to  grant 
relief  in  case  of  the  loss  of  records  at 


stead,  provided  the  court  be  reasonably 
satisfied  that  the  proposed  substitute  u 
of  the  same  tenor.  Upon  that  the 
court  where   suit  is  must  exercise  its 


law,  and  this  jurisdiction  is  not  ousted  own  judgment.      Harris  v,  McRae,  4 

by  the   Tennessee  Code,  §  3907,  which  Ired.  (N.  Car.)  81. 

makes    provision     for   supplying    lost  It  is,  however,  a  very  delicate  power 

papers.  Hale  V.  Hord,  X I  Heisic.  (Tenn.)  and  might  be  subject  to  much  abuse, 

232.  especially  in  criminal  cases,  if  the  ex  • 

1.  Statutory  provision  has  been  made  tent  to  which  it  might  be  carried  was 
in  many  States  for  the  re-establishment  not  well  defined  and  properly  checked 
of  lost  records.    See  §  XI,  infra.  by  law.  Per  Turley,  J.,  in  State  v.  Har- 

2.  A  bill  in  chancery  was  filed  pray-  nson,  10  Yerg.  (Tenn.)_542,  546. 


ing  that  the  record  of  a  judgment  at 
law  and  execution  thereon  which  had 
"been  destroyed  by  fire  might  be  re-es 


The  provision  of  the  Tennessee  Cod^, 
J  4666:  "Any  record,  proceeding  or 
paper  filed  in  an  action  either  at  law  or 


tablished  or  supplied  by  copies  thereof,  equity,  if  lost  or  mislaid  unintention- 

and  that  a  copy  of  the  execution  niijjht  ally,  or  fraudulently  made  away  with, 

be  placed  in  the  hands  of  the  sherift  in  may    be     supplied    upon    application, 

lieu  of    the  one  destroyed.    Heldy  on  under  orders  of  the  court,  by  the  best 

demunrer  to  the  bill,  that  the  power  to  evidence  the  nature  of  the  case  will 

supply  a  new  record  when  the  original  admit  of,"  is  only  the  common  law  on 

has  been  lost  or  destroyed,  pertains  to  the  subject  of  supplying  lost  records, 

the  court  in  which  the  record  was  made.  Lane  v.  Jones,  2  (Joldw.  (Tenn.)  ji8; 

and  is  an  inherent  power  in  courts  of  Galbraith    v,     McFarland,    3    Coldw. 

general    jurisdiction;   and    a  court  of  (Tenn.)  267. 
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jurisdiction  in  which  actions  involving  such  lost  papers  may  be 
entertained ;  and  define  the  evidence  of  loss,  contents,  and 
regulate  the  procedure  and  other  matters  relating  to  the  re-estab. 
iisnment  of  lost  papers,  deeds,  bonds,  mortgages,  lost  and 
foreign  wills,  lost  negotiable  papers  and  lost  judicial  records.' 


)■. — 17  Sl  iS  Vict.,  ch.  chancery  power  to  estabUth  title  wbtn 

ii.fi  i    S7.     -^^    ^ct    for    the    tiirther  record    is    destrored,  and    piragnplu 

amendment  of  the  pToccBs,  practice  and  1-31  make  full  provision  fbrtherttton- 

mode    at   pleading    in    and   enlarging  tion  of  court  records  ItMt  or  destrDial; 

the  jurisdiction  or  the  superior   courts  restoring   records  of  Cook  counti,  dc- 

of  common  law  at  Westminster,  and  of  stroked  by  the  Chicago  fire,  in  Oc'toba, 

the  fluperinr  courts  of  common  law  of  1871,  par.  5,  i  j;  Foreign  B'i'/i,  ch.  ifS, 

the  Countiea  Palatine  of  Lancaster  and  pars,  a  10;  Sheppard  v.  Carriel.  19IIL 

Durham.      (i3th  August,  1854.)      See  313;    Gardner  v.  Ladue,  ^J   III.  in; 

i  X,  note.  1,03/  Wills,  chancery  has  juritdictim 

The  Bills  of  Eichanse  act  of  18S2,  §  to  establish.     Anderson  v.  Irwin,  loi 

6a,   replaces   the  repealed  9  &  lo  Wm.  III.  411. 

Ill,  ch.  17;  4  3  and  ^70  re-encts  487  of        IndUiu^    Rev.    Stat.   (1S88):   Siii- 

17   &   18   Vict.,   ch.   115.      See     4    V,  slalemeat  of  Rtcordt,  H  lip-lib^, 
tufra.  Iowa,  Rev.   Code  (18S8):  L«sl  A'lli 

Alabuna,    Civ.   Code   (1886):     Lost  ur  ffp«d,actionon,  Jisii,p.86ji  Rich' 

Notes,  actions  on,  ch.   i,  44  3597, 1598;  mond  v.  Dubuque  &  S.  L.  R.  Cix,  n 

Lost  Records  and  Papers,  substitution  Iowa  43;  Tugel  n.  Tugel,  38  Iobsjh: 

Of,  4i  659-661.  Lost  Pleading.  *  I73S.  ?■  915- 

Ariiona,  Rev.  Stat.  (1887}:  Lost  Rec-        Kaniu, Gen. Stat.  (i889;:£oif£nA 

grds  and  Papers,  substitution   of,  ch.  Warrants,  par.  496-500;  Lust  Cotvn- 

14,  para.  931-936.  ance,  par.  1136-1137,  1113;  Lcil  PI". 

Alkantaa,   Dig.    Stat.   (1SS4);     Lott  par.  4023-4035;  .S/o//a/«Jar.Z^(n>M< 

JDeed,  ch.  37,  i  &i^;  ch.93,  ^  4306;  Lest  Will,  par.    7149-7353;  Deitraclin  tj 

lffV/,how  proved, ch.  155, f^  6544-6547;  Bill,  note,  pur.  489. 
Lost  Negotiable  Pafers,  acUon  on  at        KantBOky,   Gen.    Stat.   (188E):  Pt»- 

law,  ch.  1 19,  ^  4910;  Lost  or  Destroyed  redure  to  establish  lost  papers,  jj  j-j; 

Public  Records,  ch.   133,  {f  5347~5357.  Lost  Deeds,  eqaitj   has  jurisdicOon  u 

OkUfornl^   Code   Civ.  Proc.   (1S85J:  set  up,  ^^  9, 10;  Lost  Bends,  i  1;  Lot 

Lost  Papers,  ch.  7,41045;  Lost  Will,  Wills, ^S;  Lost  JVotes,Ch.Coic.l,i. 

if  133S-1341;  Kidder's  Est.,  57  Cal.  383;  Commercial  Bank   v.   Benedick.  iS  B. 

66(^1.487.  Mon.   (Ky.j   307;    l-osl  Recordi.ii. 

Oolorado,    Gen.    Stat.    (1SS3):    Lost  Lost  Indirtment,  proceedings sAcr l» 

JDeed,  Bond,  Bill  of  Exchange,  Or  other  of,  4  38,  p.  403. 

writing,   ch.   37,  f   1311,  p.  45a;  Lost        LonlaluiA,   Civ.   Code   (1889]:  l"^ 

Will,  probate   of,   ch,   114,  J  3J0I,   p.  £»7/,e/cT  art.  3279  (uid  cases  ci'«f;iMi 

1034.  of  Bill,  advertisement  of,  art.  iiSounl 

Dakota,  Comp.   Law*   (1887]:    Lost  caae»  cited.     Martin  u.  M^ot, ;  Mart. 

Papers,  ch.  35,  4  5339;  ch.  21.  4  5309.  (La.)  488. 

DaUwara,  Rev.  Code  (1874);  Foreign        Kalna,  Rev.  Stat.  (1883):  LotiDtA 

Wills,  probate  and  effect,  ch.  84,  ff  6-9.  ch.  73,  {f  35, 36. 

FloTldB,    Laws     (McCIellan's     Dig.         lUaaaobiUetti,     Pub.    Sut.   {tS&iY- 

1881):  l-osl  Papers,  ch.  145,  44  1-28.  Foreign   Wills,  ch.  137,  M  5-15. 

Oeorita,  Code  (1882):  Foreign  Wills,        miBbigKA,  AnnoL    SUt.(iSSiJ:  £n- 

1)!)  2433-2435;  Lost  Negotiable  Instra-  dence  of  Loss,  partv  may  be  ewmincil 

menls.  Banks  v.  Dixon,  24  Ga.  483.  to  prove  and  adverse  party  todiipW" 

Idaho,  Rev.   Stat.   (1887J:  Lost  Pa-  loss,    ch,    263,   f    7505,    p.  1S8S;  t"' 

fera,  I,  4921;   Lost  Will,  I)  5325.  Notes,  recovery  on,  ch.   362,  4  75'^°* 

lUlnolj,  Rev.  Stat.  [18S7):  Lost  Fee-  condition   of  filing  bond  of  indfrani!.'- 

ords,   4    38,    p.   391;    Lost  Negotiable  47519.     Higelns   v.   WatBoo,  1  Mfct 

lastramtHt,  Bill,  Bond  or  other  writ-  428.     Lost  Record*,   restoradon  o[  ic 

Ing,  4  14,  p.  1006;  Lost  Deed,  record  of  courts  of  record,  ch.  364,  44  7*39-7*43 
transcript,  evidence,  4  36,  p.  317;  when         manMOta,  Stat.:    Lost  Insirtmrtl'- 

record    destroyed,   4428,  29,  p.    1207.  vol.i,  4i  7S-77iP.8o3;  vol.2,  J47<^~P■ 

Annot.  Stat,   ch.   116,    par.   15,  gives  760;  Lost  Records,  vo\.  3.  k^i^Vf* 
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lOT. — See  note  i. 


Lppl,  Rev.  Code  (1880):  Lost  557;  Sait  v.  Sais,  49  Cal.  263;  Wolf  v 

Bill  of  Exchange^  ch.  ^  f  1130.  Clark  Smith,  6  Oreg.  73,  copies. 

V.  Reed,  la  Smed.  &  M.  (Miss.)  554.  PennaylTanla,  Purd.  Dig.  (Brightlej): 

MltMrarl,    Rev.    Stat    (1879):     Lost  Foreign  1Vills,i  f/ip.  yy;;  Lost  Deeds, 

Records,  ch.  31,  4§  2297-2302.     Harry-  §4  11 2-1 18,  pp.  586-7,  note;  Lost  Rec- 

man  v.  Robertson,  3  Mo.  449.  ords^  §  7,  p.  692;  §  145,  p.  1002;  §  67, 

Helnraaka,  Comp.  Stat.  (1889):  J^or-  p.  1287;  f  19,  p.  1469. 
*f^      WilU,     ch.     23,     ^§     144-1471  Ehode  lalULd,  Pub.  Stat  (1882),  For- 
p.  417;    Zr<>j/  Deedyfi  21,  p.  648;  Zoj/  ei^w  W^/7/,  ch.  183,  §J  5-10;  Lost  In- 
official Papers,  f  410,  p.  907.  dictment,  ch.  248,  §  33. 

Hew     Hamptblre,     Laws:    Foreign  8<mtb  CairoUiui,    Gen.    Stat  (1882): 

Wills,  Laws  1868,  vol.  60,  p.  39;  Laws  Lost  Papers,  Ft  II,  Code  Civ.  Proc., 

1883,  vol.  73,  p.  269.  4  419;    Lost  Records,  Pt  III,  §  2230; 

Hew  Jersey,  Rev.  Stat.  (1877):  Lost  Lost  Wills,  ^  1902. 

Deeds,  §§S^-86,  p.  68;  Lost  Mortgages,  Tenneitee,   Code   (1884):    Lost   In- 

^  28,  p.  707;  Lost  Bill  or  Note^  action  struments,  how  supplied,  ch.8,  ff  4^59* 

on,  §  7.  p.  898;    Lost  Bill  of  Exchange,  466c;  Indemnity,  §  4662;  Lost  Record, 

(  6,  p.  898.  \  4666.     Western  Union  Telegraph  Co. 

Hew  York,  Rev.   Stat   (1889):  Lost  v.  Ordwav,  8  Lea    (Tenn.)   558-562; 

Deeds,  §  5,  p.  2477;  Lost  Stock  Certifi-  State  v,   Harrison,  10  Yerg,   (Tenn.) 

cate,  44  I,  2, p.  1754.    Annot  Code  Civ.  542-546;  Scott  v.  Watson,  1  Tenn.  Ch. 

Proc.  (1889):  Lost  Will,  ^  1S6S-2621;  6^2.    Lost  Deposition,  i  ^(Jbj.     See  act 

Lost  Negotiable  Paper,  ^i  1917,1918.  1^19*  ch.  27,4  i;  Union   Bank   v.  Os- 

VfOtt  OKtiOiiUi, Private  Act  (iS'^^),  to  borne.  6  Humph.   (Tenn.)  318;  Powers 

restore  the  records  of  Watauga  county,  t;.  Fitzhugh,  10  Humph.  (Tenn.)  415; 

destroyed  by  the  burning  of  the  court  Union  Bank  v.  Warren,  4  Sneed  (Tenn.) 

house  in  the  spring  of  1873,  gives  the  167. 

superior  court  juri^iction    to    restore  Texaa,  Rev.   Civ.  Stat  (1888):  Lost 

said  records,  whether  of  superior,  county  Instrument,  ch..  4,  4  2245  (74)  i  second- 

or  court  of  equity,  on  filing  of  petition  ary  evidence  admissible,  \  2245  (45-6); 

bearing  testimony  either  before  judge  Lost  Records  and  Papers,  ^^i^'j^-i^'^^; 

or  a  jury,  and  the  judgment  in  such  case  White  r.  Tones,  67  Tex.  638. 

becomespartof  the  records  of  the  court.  Utah,  Comp.   Laws  (1076):  Lost  or 

An  appeal  lies  in  all  cases  to  the  su-  Destroyed    Will,  ^  36,    p.  287;    Lost 

preme  court.    This  act  of  1873  is  not  a  Deed,  §  8,  p.  255. 

repeal,  but  in  aid  of  the  common  law  Yemont,  Rev.  Laws    (1880):    Lost 

rules  for  establishing  lost  deeds,  and  a  Records,  ch.  84,  §§    1602-1604;    Lost 

party   may  proceed    by    either  mode.  Writ  and  Declaration,  ch.  64,  §§  1 172- 

And  where  a  deed  in  such  case  is  proved  1 174. 

to  have  been  destroved,  the  contents,  VlrgliiiA,  Code  (1887):  Lost  Papers, 

probate  and  registration  thereof  may  be  ch.  145,  §§  ^376,  3377;  Lost  Negotiable 

established  by  secondary  evidence,  and  Paper,   Shields  v.  Commonwealth,  4 

the  register  of  deeds  is  a  competent  Rand.   (Va.)   541;    Farmers'   Bank  v, 

witness  to  prove  its  destruction  and  Reynolds,  4  Rand.  (Va.)  186. 

contents.   Cowles  v.  Hardin,  91  N.  Car.  Weat  Ylrglnia,    Code   (1887):    Lost 

231;  Nicholson   v,   Hilliard,  2   Murph.  Papers,   Wills,  etc,  ch.   130,  pp.  803, 

(N.  Car.)  270;  Dumas  v,  Powell,  3  Dev.  804;  Lost  Deeds,  Code  App.,  pp.  1014, 

(N.  Car.)  L.  103.  1015. 

Ohio,  Rev.  Stat  (1800):  Lost  Records  Wiaconiiii,  Annot  Stat  (1889):  Lost 

of  Probate  Court,  ^f  528a-528c;  Lost  Will,  how  proved,  and  effect,  §  3791,  p. 

beeds.    Mortgages,   etc.,  ^   907;  Lost  2051;   what  proof    necessary,   J  3791; 

Wills,   §§  5^49-5952;   Foreign   Wills,  county  court  has  jurisdiction.     Hall  v* 

hh  4115)411^  Lost  Pleadings,  §   5084;  Gilbert,  31  Wis.  691.     Lost  Negotiable 

Lost  yudgment,  §  ^339.  Paper,  actions  on,  §§  4190, 4x91,  p.  2x58; 

Oreffon,  Annot.  Laws   (1887):   Lost  Lost  Records,  ^  i26ga,  p.  ^6S, 

Papers,  ch.  6,   §    512.    M*Lendon  v.  Wyoming,  Rev.  Stat  (1887):  -F€>rtfi^ 

Jones,  8  Ala.  298;  s.  c,  42  Am.  Dec.  Wills,  probate  and  effect,  §  2246. 

64a  Lost  Pleadings;  Benedict  t;.Cozzens,  1.    Lot  of  Loga. — ^The  description  in  a 

4  Cal.  381;  People  v.  Cazalis,  27  Cal.  mechanics' lien  was  as  follows.  "A  lot 

533;  Buckman  v.  Whitney,  28  Ca^.  555}  of  saw  logs,  marked  F  &  A,  now  lying 
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in  Ebey's  slough."    Ib  this  a  sufficient  evident  view  of  impressing  upon  them 

description?    The  statute  requires  the  the    character  of  urban     as    contn- 

property  to  be  so  described  as  to  ren-  distinguished  from  rural  use,  are  to  be 

der  it  thereby  capable  of  identification  regarded  as  **lots"  in  the  sense  of  the 

with  reasonable  certainty.    Does    the  statute.    Regarding  the  rule  thus  laid 

above  describe  anything?     What  is  a  down  as  a  reasonable  one,  we  feel  it 

lot  of  logs?    The  definition  of  the  word  our  duty  to  adhere  to  it.     We  think  all 

"lot"  as  applicable   to  its  use  in  the  the  ground  covered  by  the  plat  under 

above  sentence  is  given  by  Webster  as  consideration  must  be  regarded  as  laid 

follows.    The  separate  portion  belong-  off  into  **lots**  and  platted,  when  such 

ing  to  one  person;  and  hence   a  dis-  plat  was  acknowledged   and  recorded 

tinct  parcel,  a  separate  part:  as  a  lot  of  in    the  proper    recorder's    office,  and 

goods.    From  which  it  appears  that  it  that,  consequently,  the   resolution   of 

means  more    than  mere    quantity,  in  annexation    brought    the     appellant's 

this,  that  while  it  does  not  give  any  lands  within  the  limits  and  jurisdiction 

information  as  to  the  amount  of  the  of  the  city  of  New  Albany.    Mayor 

parcel  or  aggregation,  yet  it  does  clear-  etc.  v.    Weems,  5  Ind.   547;  City  of 

ly  show  that,  whatever  the    amount  Aurora  v.  Lamar,  59  Ind.  400. 
covered,  it  is  a  parcel  by  itself,  distinct        Lot   of   Land. — 2   Ohio  St.   124.    In 

from  all  others.    The  description  above  Choteau  v.  Thompson,  the  court  says: 

quoted,  therefore,  is,  in    our  opinion,  "That  bv  the  words  'lot  of  land  upon 

equally  as  definite  and    certain    as  it  which  the  same    shall  stand'  is    not 

would  have  been  had  it  read  "a  certain  meant  merely  the  ground  covered  bv 

raft  of  logs,  marked  F  &  A,  now  lying  the  building;  nor  do  they  necessarilj 

in  Ebey's  slough."     Wheeler  v.   Port  confine  the  lien  to  a  particular  lot  as 

Blakeng  Mill   Co.,  Wash.  Ter.  1881,  3  known  upon  a  town  plat  on  which  the 

Pac.   Rep.  635.  building    stands.     On    the     contrary, 

Flat  of  Lota — A  portion  of  section  81  where,  as  in  the  present  instance,  two 

of  an  act  for  the  incorporation  of  cities,  adjacent  town  lots   are  used  without 

I  R.  S.  1852  (isted.),  p.  220,  which  was  any  actual  division  between  them,  as 

in  force  when  the  resolution  of  annexa-  one  mill  lot,  a  part  of  the  buildings  and 

tion  above  referred  to  was  passed,  and  machinery  being  on  one  and  a  part 

which  is  pertinent  to  the  question  thus  upon  the  other,  the  lien    extends  to 

at  issue,  reads  as  follows:    **Sec.  81.  both    lots,    though    the    precise    spot 

Whenever  there  shall  be  lots  laid  off  where  the  work  was  done  may  be  with- 

and  platted,  adjoining  such  city,  and  a  in  the  limi^s  of  one  of  them.     And  the 

record  of  the  same  is  made  in  the  re-  case  is  the  same  whenever  two  or  more 

corder's  office  in  the  proper  county,  the  adjacent  lots  are  thrown  into  one  lot, 

common  council  may,  by  a  resolution  the  ideal  lines  of  division  being  disre- 

of  the  board,  extend  the  boundary  of  girded  and  used  for  a  common  purpose, 

such  city  so  as  to  include  such  lots;  and  whatever  that  purpose  may  be. 
the  lots  thus  annexed  shall  thereafter        Snrfaoe  Lot. — By  section  494  of  the 

form  a  part  of  such  city,  and  be  within  municipal  code  (06  Ohio  L.  232)  the 

the  jurisdiction  of   the    same."     The  owner  or  possessor  of  a  city  or  village 

appellant  argues  that,  as  the  language  lot  is  made   liable  for  damage  occa- 

used  in  the  descriptive  part  of  the  plat  sioned  to  buildings  on  any   adjoining 

before  us,  quoted  above,  indicates  that  lots,  by    excavation     which   he    maj 

it  was  intended  by  Conner,  when  he  make  on  his  own  lot  to  the  depth  oi 

made    the    plat,  that    the    blocks    or  more  than  nine  feet  below  the  curb  of 

squares  should  be  thereafter  subdivided  the  street,  or  if  there  be  no  curb,  below 

and  platted  into  lots  to  correspond  with  the  "surface"  of  the    adjoining    lots, 

the  smaller  lots  and  streets  which  he  Section  495  provides  that  such  owner 

had  already  laid  out  and  platted,  it  can-  may  excavate  to  the  full  depth  of  the 

not  be    said  that    those    portions    of  foundation  walls  on  the  adjoining  lots, 

ground    constituting    such    blocks    or  and  if  there  be  an  established  gnuie  of 

squares  had  been  laid  off  into  lots  and  the  street,  to  the  depth  of  nine  feet 

platted,  within  the  meaning  of  section  below    the    grade,    without    incurring 

81  of  the  statute  above  cited.    We  can-  such    liability.     We    think,  with   the 

not,  however,  adopt  the  construction  courts  below,  that  the  word  '^surface" 

thus  insisted  upon  by  the   appellant,  in  section  494  is  to  be  understood  as 

In  the  case  of  the  city  of  Evansville  v.  designating  the  actual  existing  surface, 

P&ge,  23  Ind.  525,  it  was  held  that  sub-  whether  it  be  the  natural  surface  or  the 

divisions,  marked  on  a  plat  with  the  result  of  filling  or  grading    the  lots. 
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The  true  meaning  and  effect  of  the  two  Lot  UAdir  Water  .—In  the  next  place, 

sections  is,  to  subject  a  party  to  the  lia-  the  act  speaks  of  such  buildings  as  are 

bilitj  mentioned,  where  he  makes  an  built  and  stand    upon    lots    and  cur- 

excavation  on  his  lot  deeper  than  the  tileges. 

foundation  walls  on  the  adjoining  lot,  By  the  word  "lot"  the  legislature  evi- 

and  more    than  nine  feet    below   the  dently  meant  town  or  city  lots,  25  by 

actual  service;  or,  if  the  street  be  either  100,  and  so  on.    The  first  act  in  Penn^ 

curbed   or    graded,    deeper    than    the  sylvania^  in  1803,  only  included  Phila- 

foundation  walls  on  the  adjoining  lot,  delphia,  and  only  used  the  word  "lot;'' 

and  more  than  nine  feet  below  the  curb  the  word  "curtilage*'  only  came  in  after- 

or    grade.    Burkhart    v.    Hanley,    23  wards,  when  contemplating   buildings 

Ohio  St.  559.  more  in    the  country.      And  by    the 

HtomMtead  Lot. — ^In  the  present  case  term  "building  on  lots"  in  this   said 

there  was  in  the  widow,  by  virtue  of  act,  was   only   contemplated  dwelling 

the  visible  occupancy  and  use  thereof  houses. 

by  herself  and  husband  before  his  But  in  the  country,  not  only  houses 
death,  and  by  herself  after  his  death,  a  were  wanted,  but  outhouses,  barns, 
homestead  right  or  estate  in  this  tract  stables,  mills,  etc.,  and  so  in  time  added 
of  land  to  the  amount  of  one  lot,  upon  the  word  "curtilage"  to  that  of  "lot," 
which  it  was  her  duty,  and  not  that  of  and  by  which  was  embraced  all  the 
the  estate,  to  pay  taxes  and  make  re-  buildings  within  the  curtilage.  By 
pairs.  True,  she  was  occupying,  under  buildings  built  upon  curtilages,  the  legis- 
the  claim  of  a  homestead  right,  more  lature  could  onlj'mean  buildings  stand- 
land  than  she  was  by  law  entitled  to;  ing  on  dry  land.  It  is  evidently  the 
for  it  appears  that  this  property  was  farthest  thing  from  the  mind  of  the 
situated  within  the  laid -out  or  platted  legislature  that  when  they  speak  of 
portion  of  the  city  of  Stilli/i^ter,  which,  buildings  built  and  standing  on  lots 
it  was  admitted  upon  the  argument,  and  curtilages,  they  meant  buildings 
had  more  than  5,000  inhabitants.  The  built  to  float  upon  tide  waters.  The 
homestead  in  such  case  is  limited  to  a  word  "curtilage  originally  signified  the 
quantity  of  land  not  exceeding  in  land  with  the  castle  and  out  houses,  en- 
amount  one  "lot"  The  word  *Mot"  as  closed  often  with  high  stone  walls  and 
used  in  our  statute  evidently  is  not  to  where  the  old  barons  sometimes  held 
be  understood  as  synonymous  with  the  their  court  in  the  open  air,  and  which 
words  "tract,"  or  "parcel,"  but  in  the  word  we  have  corrupted  into  court 
sense  of  a  city,  town  or  village  lot,  yard. 

according  to  the  survey  and  plat  of  the  Public     Lota. — They    were    marked 

city,  town  or  village  in  which  the  prop-  "public  lots"  and  were  reserved  from 

crty  is  situated.     Wilson  v.  Proctor,  28  sale,  and  for  thirty  years  they  have 

Minn.  14.  been  known   as  "public    square"  and 

Eome8tttad»  etc. — ^Town  or  Olty  Lot. —  "court  house  square"  and  relying  on 
Where  an  act  provided  that  "every  free  the  facts  that  they  were  so  reserved, 
white  citizen  .  .  .  male  or  female,  being  held  and  appropriated  for  public  uses, 
a  householder,  or  the  head  of  a  family,  the  inhabitants  of  the  town  have 
shall  be  entitled  to  a  homestead,  exempt  boueht  the  adjoining  property  facing 
from  sale  or  execution  .  .  .  not  exceed-  on  the  square  and  erected  valuable  im- 
ing  one  hundred  and  sixty  acres  of  land,  provements  on  the  same.  Here  is  a 
or  one  or  more  town  or  city  lots^  being  dedication  by  the  county  as  proprietor 
the  residence  of  such  householder  or  and  an  acceptance  bpr  the  public.  The 
the  head  of  a  family,  with  the  appur-  designation  of  "public  lots"  on  the  plat, 
tenances  and  improvements  thereunto  when  taken  in  connection  with  the 
belonging;  it  was  held  that  in  view  of  proceedings  had,  was  sufficient  to 
the  enlightened  policy  of  the  home-  show  the  uses  for  which  the  property 
stead  act  and  its  obvious  intent,  the  was  set  apart  and  appropriated;  but 
phraseology  "one  town  or  city  lot"  were  there  any  doubts  as  to  this  matter, 
must  be  understood  as  the  piece  of  the  acts  of  the  county  in  selling  the 
eround  on  which  the  family  has  a  lots  all  around  the  square,  with  the  gen- 
house,  with  appurtenances  which  eral  understanding  by  both  the  county 
he  uses  as  a  home,  no  matter  whether  and  the  inhabitants  of  the  town  that 
it  contains  more  or  less  than  one  lot  the  lots  were  reserved  and  to  be  used 
according  to  the  plat  or  survey  of  the  as  a  court  house  or  public  square,  would 
town  or  city.  Wassell  v,  Tunnah,  25  constitute  an  estoppel  in  pais,  Ruther- 
Ark.  loi.  ford  v.  Taylor,  38  Mo.  320. 
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LOTTERIES. 

I,  Definition,  1164.  g.  Conitirational  Inlilbitloii  of  Lan» 

a.  Hlfllorical,   1164.  fii64-  ''><   MTt. 

3.  L.otteiy  PranchiBei    or    PrivileKes, 

4.  Righti   and   Liabilities   of  Owners 

and  Managers,   1165.  Prohibition,  117s. 

5.  Rights  of  Ticket  Owners  orSbare-     13.  Drawings,  Ait  Unions,  CHftEiui- 

tuldera,  1166.  prises,   1181. 

S.  Supposed  Constitutional  and  Vested  13.  Punishments  for  ViolatioiicifStii- 

Rights.  1167.  utes,  1182. 

7.  Such  Rights  Are  Subject  to  the  Po-  14.  Contracts  Connected  with  Lotta; 

lice  Power  of  State,  it^.  Practices,  11S7. 

S.  Lotteries  In  Violation  of  Law,  1172. 

1.  Definition. — "A  lottery  is  a  sort  of  gaming  contract  by  which, 
for  a  valuable  consideration,  one  may,  by  favor  of  the  lot,  obtain 
a  prize  of  a  value  superior  to  the  arnount  or  value  of  that  which 
he  rislts."  * 

2.  HiitorioaL — "The  word  lottery  has  no  veiy  definite  sigTiiFLa> 
tion.  It  may  be  applied  to  any  process  of  determining  prizes 
by  lot,  whether  the  object  be  amusement,  or  gambling,  or  public 
profit.  In  the  Roman  saturnalia  and  in  the  banquets  of  aristo- 
cratic Romans,  the  object  was  amusement,  the  guests  recdved 
apophoreta.  The  same  plan  was  followed  on  a  magnificent  scale 
by  some  of  the  emperors.  Nero  excited  the  people  by  giving 
such  prizes  as  a  house  or  a  slave.  Heliogabalus  introduced  m 
element  of  absurdity  ^-one  ticket  for  a  golden  vase,  another 
for  six  phis. 

3.  Lottery  Tnnohint  or  Privile^M. — Previous  to  the  development 
of  a  public  sentiment  in  this  country,  which,  on  the  ground  of 
their  pernicious  influence,  has  led  to  the  almost  entire  extinction 
of  lottery  privileges,  congress  and  the  legislatures  of  the  several 
States  frequently  enacted  statutes  authorizing  and  promoting 
lottery  schemes.  In  some  instances  the  revenue  derived  there- 
from went  directly  into  the  treasury  for  general  purposes,*  hut 
in  most  cases  these  schemes  were  allowed  by  the  State  for  ihe 
benefit  of  enterprises  of  a  public  character,  such  as  the  construc- 
tion of  roads,*  bridges  or  other  works  of  internal  improvement, 
the  establishment  and  support  of  colleges^  and  schools;*  the 
encouragement  of  works  of  art,  or  the  building  up  and  maintain- 
ing of  public  charitable  institutions.     Thus  sanctioned  by  law, 

1.  "A  game  of  hazard  in  which  Email  nica;  American  Cyclopxdla,  title  Lor- 

gums  are  ventured  for  the  chance  of  ob-  terv, 

taining  greater."    Belt  -a.  State,  5  Sneed  9.  Opinions   of  Justices,  7  Me.  f>- 

(Tenn.)   507.    "Any   scheme  whereby  Thomas  if.  Mahan,  4  Me.  513;  Hecuil 

one  on  paying  money  or  other  valuable  v.  McPhaild,  11  Md.  96. 

thing  to   another,  becomes  entitled  to  S.  State  v.  Morrow, 36 Mo.I3i;Stif 

receive  from  him  sucli  a  return  fn  value  v.  Miller,  i  Mo.  App.  48. 

or  nothing,  as  some  formula  of  chance  4.  Fliaten  v.  State,  11  Gill  ft  J.(Md.: 

may  determine."   Bishop'E  Stat.  Crimes,  18;   Lucsb  v.  Lottery  Commrs.,  H  G*" 

(ind  ed.),  %  953.    For  a  good  historical  &  J.  (Md.)  490. 

treatment  see    Encyclopaedia    Britan-  s.  Com.  v.  Bull,  T3  Bush  (Kj.)  ^'i 
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ostensibly  at  least,  for  the  general  welfare,  lottery  franchises  or 
privileges  were  regarded  by  the  courts  with  much  the  same  favor 
and  as  equally  entitled  to  protection  as  were  the  rights  of  other 
corporations  of  a  qtmsi  public  character.^ 

While  it  was  uniformly  held  that  the  statute  conferring  this 
privilege  must  be  strictly  followed,  and  all  its  essential  provisions 
complied  with  by  the  owners  or  managers  of  the  lottery  scheme, 
no  hesitation  appeared  in  applying  the  same  rules  of  law  and 
equity  in  protecting  and  enforcing  their  rights  that  obtain  in 
analogous  cases.^ 

4.  Eight!  and  Liabilities  of  Ownen  or  Hanagers. — In  this  country, 
lotteries  authorized  by  and  for  the  benefit  of  the  State  are  usually 
managed  by  one  or  more  lottery  commissioners,  who  are  public 
officers,  having  general  supervision  over  all  lottery  schemes  for 
whatever  purpose  they  may  be  granted,  and  whose  duties  are 

J>rescribed  by  a  general  law  upon  the  subject.  The  business  is 
requently  conducted  by  managers  appointed  by  the  commission- 
ers, who  receive  a  fixed  compensation  for  their  services,  and  are 
required  to  give  bond  for  the  faithful  performance  of  the  trust.' 
Where  the  privilege  is  given  for  the  benefit  of  a  municipal  or 
other  public  corporation,  the  proper  officers  of  the  beneficiary 
are  often  charged  with  the  management  of  the  scheme  (under  the 
supervision  of  the  commissioners),  and  may  select  their  own 
agents  therefor.  In  some  instances,  however,  special  commis- 
sioners are  named  or  provided  for  in  the  act.* 

Lotterj''  privileges  are  extended  to  individuals  upon  the  con- 
sideration  of  a  certain  sum  as  a  bonus,  paid  by  them  to  the  State, 
or  a  percentage  of  the  profits  to  be  accounted  for,  or  both  these 
requirements  may  be  made  the  condition  of  the  grant.  The 
owners  must  strictly  comply  with  the  terms  of  the  statute  con- 
ferring the  privilege  ;*  the  grant  becomes  exhausted  by  its  own 
limitation  as  to  the  length  of  time  it  is  to  run,  or  the  realization 
of  the  amount  allowed  to  be  raised  by  the  drawing  of  the  scheme; 
and,  of  course,  the  franchise  may  be  annulled  for  nonuser,  mis- 
user, or  violation  of  law  by  the  owner.®  On  the  other  hand,  the 
law  guarantees  all  rights,  advantages  and  immunities  conferred  by 
the  franchise,  from  being  taken  away,  diminished  or  infringed 
upon  by  any  power  in  the  State,  except  the  legislative  authority, 
which  has  granted  them ;  while  the  continued  value  of  the  privi- 

Com.  V.  Frankfort,  13  Bush  (Ky.)  186.  129;  Horst  t;.  Moses, 48  Ala.  129;  Moses 

1.  Com.  V,  Frankfort,  13  Bush  (Ky.)  v.  Mayor  of  Mobile,  ^  Ala.  108;  Boyd 
185;  State  V.  France,  72  mo.  41.  v.  State,  ^3  Ala.  601 ;  Boyd  v.  Alabama, 

2.  State  V.  Maury,  2  Del.  Ch.  141;  94  U.  S.  045. 

Moses  V,  Mayor  of  Mobile,  52   Ala.  6.  Vannini  v.  Paine,  i   Harr.  (Del.) 

198.  65;  Bailey  v.  McDowell,  2  Harr.  (Del.) 

8.  Eslava  v.  State,  44  Ala.  406;  Mc-  34;  Yohe  v,  Robertson,  2  Whart.  (Pa.) 

Ilvaine  v.  Holmes,  Sneed  (Ky.)  317;  x^5;Gregory  v.  Bailey's  Admrs.,  4  Harr. 

Hovey  v.  Woodward, 33 Me. 470;  Paine  (Del.)  256;  Kentucky  v.  Bassford,  i  E. 

-^.  France,  25  Md.  i6j.  D.  Smith  (N.  Y.)  218. 

i.  Wendover    v,  Lexington,    15   B.  6.  Waddle  t;.  Commrs.,  2  N.  &  McC. 

Mon.  (Ky.)  261;  State  v.  Miller,  50  Mo.  (S.  Car.)  550;  State  v,  Allen,  2  McC 
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lege  is  secured  by  prohibiting  all  persons  not  having  a  like  au. 
thority  from  carrying  on  the  same  business  within  the  State.* 

6.  Sight!  of  Ticket  Owners  or  Shareholder!. — The  owners  of  tide 
ets  or  shares  in  lotteries  authorized  by  law  have  the  right  to  a 
compliance  with  and  can  enforce  the  contract  thus  entered  into 
by  them  with  the  owners  or  managers.^  The  numbers  or  shares 
constitute  a  portion  of  the  lottery  scheme,  and  their  owners  are 
entitled  to  have  the  same  carried  out  according  to  the  law  con- 
ferring  the  privilege  and  the  published  terms  of  the  scheme, 
which  form  the  basis  of  the  transaction.^  They  may  require  the 
drawing  to  be  conducted  honestly  and  carefully  in  all  respects; 
that  all  the  numbers  sold,  and  no  others,  with  the  prizes  to  be 
distributed,  be  placed  in  the  wheels  ;  that  the  same  be  drawn  out, 
fairly,  and  the  results  accurately  recorded,  so  that  the  probabilities 
of  success  to  each  one  may  be  in  proportion  to  the  number  of 
chances  he  has  paid  for.*  The  owner  of  a  prize,  when  drawn, 
may  hold  all  of  the  owners  or  managers  and  their  sureties,  upon 
their  bonds,  liable  for  its  payment.*  He  may  sell  the  whole  or 
a  portion  of  his  ticket  or  share  and  the  purchaser  becomes  in- 
vested  with  all  the  rights  of  the  original  owner,  to  the  extent  of 
the  interest  thus  transferred.®  Tickets  or  shares  in  legally  con- 
stituted lotteries  may  also  be  made  a  valid  consideration  in  trans- 
actions, generally,  between  parties  having  no  other  connection 
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(S.  Car.)  55;  State  v.  France,  72  Mo.  (Pa.)  114.    Compare  Gambling  Cos- 

i;  U.  S.  V.  Schureman,  5  Wall.  (U.  tracts,  vol.  8,  p.  1002. 

.)  462;  May  V,  Brownell,  3  Vt.  469.  4.  State  v.  Wolfe,  7  Harr.&  J.  (Md.) 

1.  Louisiana  Lottery  Co.  v.  Richoux,  183;  Madison  v.  Vaughan,  5  Call(Va.) 
23  La.  An.  743;  Lucas  v,  McBlair,  12  562. 

Gill  &  J.  (Md.)  i;  Smith  v.  State,  68  5.  Gilbert  v.  Williams,  8  Mass.  475; 

Md.  168;  Dorbert  v.  State,  68  Md.  209;  Bank   v.  Smith,  3    Gill    &  J.  (Md.) 

Day  V.  State,  7  Gill  (Md.)  321;  State  v,  265. 

Judge  of  First  District  Court,  32  La.  An.  Oonfesalon  of  Managvr  to  Prort  Owa- 

719.  erabip  of  Ticket. — Snyder  v»  Wolflej,  S 

Taxing  Power  of  the  State.— State  v.  S.  &  R.  (Pa.)  328. 

Phalen,  3   Harr.  (Del.)  441;  Com.  v.  When  third  party  found  o&ebilfof 

Howes,    32    Mass.  231.    Person    who  a  lottery  ticket  he  could  not  recover 

receives  prize  money  is  liable  to  lottery  from   the  keepers  any  portion  of  the 

contractor    for    money    had    and    re-  prize  money.     Van  Doren  r.  Staats,  3 

ceived.    Catts  v.  Phalen,  2  How.  (U.  N.J.  L.  887. 

S.)  376;   People  V.   Kent,  6  Cal.  89;  A   vendor  of  tickets  may  lawfiiUf 

Lyons  v.  Brown,  i  Gilm.  (Va.)  105.  sell  after  the  drawing  of  the' lottery,  « 

2.  Buddis  i;.  Jfames,  6  Binn.  (Pa.)  he  be  ignorant  of  the  result  of  the 
21;  Green  v,  Barnwell,  ix  Ga.  282;  drawing.  Bishop  v.  Williamson,  11  Me. 
Kentucky  v,  Bassford,  6  Hill  (N.  Y.)  495.  Homer  r.  Whitman,  15  Mass.  132; 

526;  Lemon  v,  Grasskopf,  22  Wis.  447.  Cforporatipn  of  Washington  v.  Young, 

Ct^m/are  Gambling  Contracts,  vol.  10  Wheat  (U.  S.)  406. 

8,  p.  1002.  Where  two  persons    severally  pur* 

8.  McGimpsey   v,  Booker,  5   Yerg.  chased  tickets  in  a  lottery  and  agree  to 

(Tenn.)  139;  Butler  v.  Kent,  19  Johns,  pay  each    other   a    moiety   of  prizes 

(N.  Y.)  223;   Gilbert    v.   Williams,  8  drawn  by  each,  each  may  maintain  a 

Mass.  475.  several  action  against  the  'managers  for 

Preference  and  Priority  in  Land  Lot-  a  prize  drawn  against  his  ticket.  Homer 

tery. — Wiltbank  v,  Morris,  3  Yeates  v.  Whitman,  15  Mass.  132. 

(Pa.)  104;  Duncan  v.  Curry,  3  Binn.  6.  Yates  v.  Tisdale^  3  Edw.  (N.  Y.) 
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with  the  lottery  scheme.*  Where  the  lottery  is  for  the  division 
of  lands,  the  title  of  a  successful  shareholder,  conveyed  to  him 
in  accordance  with  the  terms  of  the  scheme,  cannot  be  ques- 
tioned on  the  ground  of  its  having  fallen  to  him  by  lot  in  the 
drawing.*  When  the  ticket  or  share  is  in  a  lottery  prohibited  by 
a  penal  statute,  of  course  the  purchaser  htcom^s  particeps  crimu 
nisy  and  acquires  no  rights,  by  virtue  of  his  contract,  which  the 
courts  will  enforce.*  The  statutes  in  some  of  the  States  go  to 
the  extent  even  of  making  the  buying  of  tickets  or  shares  in  such 
lotteries  an  offence  punishable  by  fine  or  imprisonment.*  In 
others,  however,  it  is  provided  by  law  that  the  purchasers  of 
tickets  in  any  illegal  lottery  may  sue  for  and  recover  from  the 
vendor  double  the  amount  of  money  he  has  paid,  with  double 
costs,  and  other  penalties  are  to  be  imposed  by  the  courts.* 

6.  Supposed  Conititiitioiial  and  Vested  Bights. — The  adjudications 
upon  the  subject  in  many  of  the  States  for  a  number  of  years 
were  to  the  effect  that  the  doctrine  enunciated  by  the  Supreme 
Court  of  the  United  States  in  Dartmouth  College  v.  Woodward,® 
and  sanctioned  by  a  long  line  of  decisions  in  its  support,  applied 
to  grants  of  lottery  privileges.  In  accordance  with  this  view  of 
the  question  upon  what  appeared  to  be  the  weight  of  authority, 


71;  Shankland  v*  Washington,  5  Pet. 
(U.  S.)  390. 

1.  May  V,  Brownell,  3  Vt,  469. 

Ticket!  Sold  in  Anotli«r  State. — An 
action  may  be  maintained  in  this  State 
(Vermont)  for  lottery  tickets  sold  in 
another  State  to  a  citizen  of  this  State, 
though  the  vendor  knew  that  such  tick- 
ets were  designed  to  be  sold  by  the 


Title  to  Land  tbrongh  a  Lottery  by 
tbe  State. — Williamson  v,  Matthews,  32 
Ga.  524. 

A  Bcbeme  for  tho  Diitrilnition  of 
Town  Lota. — U.  S.  v,  Olney,  i  Abb. 
(U.  S.)  275;  Wooden  v.  Shotwell,  3 
Zab.  (N.  J.)  465. 

8.  Seidenbinder  v,  Charles,  4  S.  &  R. 
(Pa.)  151;  Ebermen  v.  Reitzel,  i  W.  & 


purchaser  in  this  State,  but  not  that  the  S.   (Pa.)    181;    Alleback  v.  Godshalk, 

sale  of  such  tickets  here  was  prohibited  1 16  Pa.  St.  329;  Hooker  v.  De  Palos, 

by  our  laws.  Case  v.  Ricker,  10  Vt.482.  28  Ohio  St.  251. 

The  delivering  up  of  a  paid  prize  Securities    given    for  tickets  in    an 

ticket  in  a  lottery   subsequently   sup-  illegal  lottery  are  void  and  money  paid 

pressed  raises  a  presumption  of  loss  for   such    tickets    may    be    recovered, 

sufficient  to  let  in  proof  of  contents.  Gray  v.  Roberts,  2  A."  K.  Marsh.  (Ky.) 

Yoter  V,  Sanno,  6  Watts  (Pa.)  164.  20^;  Lewis  v,  Robards,  3  T.  B.  Mon. 

A  promissory  note  payable  "one  day  (Kv.)  410. 

ailer  the  conclusion  of  the  drawing  of  Schemes  for  the  division  of  property 

the  lottery"  becomes  payable  at  such  to  be  determined  b^  chance  are  prohib- 

time,  although  the  drawing  was  irreeu-  ited  by  law.     Swam  v.  Bissell,  10  Ind. 

lar,  the  maker  of  the  note  not  ofTering  438. 

to  return  any  of  his  tickets  and  none  4.  Ex  fartt  Doran,  2  Pars.  Sel.  £q. 

of  his  numbers  being  omitted.    Neilson  Cas.  (Pa.)  467. 

V,  Mott,  2  Binn.  (Pa.)  301.  5.  Fisher  v.  N.  Y.  etc.  R.  Co.,  a6  N. 

McKnight  v,  Beesecker,  13  Pa.  St.  Y.  644;  Grover  v,  Morris,  73  N.  Y. 

328.  App.  473;  Kohn  V,  Koehler,  96  N.  Y. 

Agreement  to  Pay  for  Lottery  Ticket!  362;    s.  c,  48  Am.  Rep.   628;    Com. 

DeliTored  to  a  Party  or  Return  Tliem  Not  v,    Braynard,  Thatcher's    Crim.  Cas. 

Bold,  Yalid— Wliere  Laws  Do  Not  Pro-  146;    Roediger  v.  •  Simmons,   14  Abb. 

liibit  8«ch  8ale.^ameson  v.  Gregory,  Pr.   (N.   Y.),  N.  S.  256.       See   gen- 

4  Mete.  (Ky.)  368;  Mclntyre  t;.  Parks,  3  erally  Gaming,  vol.  8,  p.  10^3;    also 

Mete.  (Mass.)  207.  Gaming  Houses,  vol.  8,  p.  1065. 

2.  White  V,  Prentiss,  3  T.  B.  Mon.  6.  Dartmouth  College  v.  Woodward, 

(Ky.)  449.  4  Wheat.  (U.  S.)  518. 
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it  was  held  that  the  owners  of  lottery  franchises  who  had  paid  a 
valuable  consideration  for  the  same,  and  those  holding  under 
them  having  acquired  their  interests  in  like  manner,  were  pos- 
sessed of  constitutional  and  vested  rights  in  these  privileges  that 
unless  a  reservation  appeared  in  the  act  making  the  grant,  could 
not  be  divested,  abridged  or  changed  during  the  time  of  their 
stipulated  existence  by  the  law-making  power,  whether  acting 
through  the  legislature  or  as  exercised  by  the  people  in  estal> 
lishing  the  fundamental  law  by  the  adoption  of  a  State  constitu- 
tion.' These  grants  were  regarded  as  contracts  between  their 
owners  and  the  State,  which  came  under  the  protection  of  article 
I,  section  lo,  of  the  constitution  of  the  United  States  prohibiting 
the  States  from  enacting  laws  impairing  the  obligation  of  con- 
tracts. In  some  instances,  where  the  assumption  that  the  grant 
constituted  a  contract  was  denied,  and  it  was  construed  as  a 
privilege  extended  that  could  be  revoked;  itwasA^A/to  secure 
to  the  owners  such  vested  rights  as  to  prevent  the  withdrawal  of 
the  licence  from  taking  effect  until  the  pecuniary  interests  of  the 
parties  were  fully  adjusted.* 


1.  Kellum  V.  State,  66  Ind.  588;  Tnig. 
tee*  of  Vincennes  Univereitv  v.  In- 
diana, 14  How.  (U.  S.)  36S;  Cooley, 
Court  Lim.  (5th  ed.)  279;  The  Bing 
hamton  Bridge,  3  Wall.  (N.  Y.)  ^i 
Pnyne  v.  Baldwin,  3  5.  &  M.  [MIbb. 
661;  Michigan  State  Bank  v.  HaBtingi 
I  Doug.  (Mich.)  2ly,  Edwards  v.  Ja 
gers,  19  Ind.  407.     See  also  Corpora' 


on  without  authorltT  of  law.  When  » 
corporation  is  establiihed  by  Btatutonr 
■  a  manner  permitted  hr  lli 
I  of  the  State,  its   privlle^ 


berond   the  control  of  legialaurc 
nrity,  u ■     ■  ■ 

in   some  w 

•uch  reservation  here. 


authorit 


,  unless  the  rieht  of  control  is 
way   reserved.      There   is  Do 
rvation  here, 
S.  Gregory's   Ei.  i>.  Shelby    College, 


-114;  Franchises,  3  Mete,  fky.)   580; 

vol,  8,  p.  6a'i.' '  Ington  R.  Co.  v.  Kenton  Co.  Court,  11 

Fvwar  of  LecUlstnra  to  Aniinl  Uw  B.Mon.  (Ky.)  147. 
OruitlliutlMBMtrTtd.— InBroadbent  BUhto  BmhiwA  b7  OcmtrRet. — ^Thedc- 
XI.  Tuacatoosa  etc.  Association,  45  Ala.  fendant,  Hawthorn,  was  indicted  b* 
170,  the  court  holds:  The  Tuscalooea  the  grand  jury  of  St  Louis  couutj. 
Scientific  and  Art  Association  is  for  gelling  lottery  tickets  in  the  lotten 
authorized  to  carry  on  a  business  In  the  for  the  benefit  of  the  St  L^iuis  Hocpi- 
nature  of  a  lattery,  under  their  charter,  tal.  Held,  that  the  transfer  of  the 
and  if  it  does  not  go  beyond  the  pow-  Missouri  State  lottery  to  Gregory  con- 
ers  granted  them  by  the  act  of  incor-  stituted  a  valid  contract,  which  could 
poration,  such  lottery  ia  lawful,  not-  not  be  impaired  by  any  act  of  tbc  legie- 
withstanding  the  law  against  setting  up  lature  prohibiting  the  sale  of  lotterr 
and  carrying  on  lotteries  in  the  State,  tickets  in  the  State;  and  the  right  to 
As  there  was  no  restriction  on  the  sell  lottdrj  tickets  did  not  cease  when 
powers  of  the  genera!  assembly  they  the  total  net  profits  of  the  concern 
could  accomplish  their  purpose  m  such  amounted  to  (15,000,  but  continued 
manneras  they  thought  wisest  and  best  until  the  last  Instalment  due  the  town 
They  might  do  this  by  creating  a  pri-  of  New  Franklin  had  become  doe  and 
vate  corporation,  and  they  might  con-  payable.  State  v.  Hawthorn,  9  Mo. 
fer  on  this  corporation  such  privileges  398;  Morrow  v.  State,  13  Mo.  tSi. 
as  they  might  deem  proper  to  accom-  Tlian  ft  eoBtrmet,  whuk  na4«,  U 
plish  the  end  proposed.  Among'  liote  vaUd  by  the  laws  of  this  State  as  then 
friviUgei  might  be  an  authority'  to  set  expounded  by  the  departmenta  of  the 
up  and  carry  on  a  lottery.  Lotteries  government  and  adminlsteml  In  the 
are  not  malum  in  se;  they  are  merely  courts  of  justice,  Its  validity  «nd  obli- 
malum  frehibilum.  Only  such  lotteries  gation  cannot  be  Impaired  by  any  sub- 
are  crirainal  as  are  set  up  or  carried  sequent  constitutional  ordinance  or  att 
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7.  Are  Subject  to  the  Police  Power  of  the  State. — An  opposite  view 
of  the  question  was  taken  by  the  courts  in  some  of  the  States, 
and  it  was  held  that,  as  the  franchise  is  a  privilege  conferred,  and 
not  a  contract  entered  into,  it  did  not  come  within  the  purview 

of  the  constitutional  provision,  and  may  be  unconditionally  ab- 
rogated at  the  will  of  the  law-making  power.*     That  under  the 

of  the  legislature,  or  decision  of  its  jurious  to  the  public  morals,  cannot  be 
courts  altering  the  construction  of  the  made  the  subject  of  a  contract,  and  a 
law.  The  transfer  of  the  Missouri  chartered  franchise  to  carry  on  lot- 
State  lottery  to  Gregory  in  June,  1842,  teries  stands  on  a  different  footing 
constituted  a  valid  contract  which  from  charters  granted  for  any  legitt- 
could  not  be  impaired  by  the  act  of  mate  purpose.  Authority  to  raise  mo- 
1842  prohibiting  the  sale  of  lottery  ney  by  lotteries,  or  to  sell  spirituous 
tickets  in  this  State,  and  the  right  to  liquors,  are  not  protected  by  the  pro- 
sell  tickets  continued  until  the  last  in-  hibition  in  the  constitution  of  the 
stalment  for  the  use  of  the  town  of  United  States  against  impairing  the 
New  Franklin  became  due.  State  v.  obligation  of  contracts;  it  not  being  the 
Miller,  50  Mo.  129.  intention  of  that  prohibition  to  restrain 

The  Act  of  1842  "Ooncemlng  Letter-  the  police  power  of  the  States  in  the 
lei"  !•  Unconstitational. — ^The  grant  of  preservation  of  the  public  morals.  As 
lottery  privileges  to  certain  managers,  to  the  supervision  and  control  of  inter- 
with.  power  to  draw  until  a  certain  sum  nal  police,  the  legislative  power  of  the 
is  realized  beyond  all  expenses,  and  the  States  Is  uaaffected  by  that  clause  of 
right  to  sell  the  grant,  is  not  a  contract  the  constittiaon  of  the  United  States 
between  the  State  and  the  managers,  which  forbids  the  States  to  pass  any 
But  after  sale  of  this  privilege  for  a  law  impairing  the  obligation  of  con- 
valuable  consideration,  the  State  can-  tracts. 

not,  by  subsequent  legislation,  annul  or  While  the  Statee  may  not  repeal  cxr 

vary   the  grant.     Such  legislation  im-  materially    alter  charters    to   promote 

pairs  the  obligation  of  a  contract  made  charities,      eleemosynary     institutions 

by  authority  of  the  State  and  is  uncon-  established  by  private  means,  and  the 

stitutional.     State  v.  Phalen,  3    Harr.  like,  their  power  is  unrestrained  over 

(Del.)  441.  internal    police,  sanitary    and    moral. 

1.  In  Moore  v.  State,  48  Miss.  147,  it  Dartmouth  College  v.  Woodward,  4 
is  decided  as  follows:  **A  lottery  char-  Wheat.  (U.  S.)  518;  and  the  State  can- 
ter was  granted  by  the  legislature  in  not  abnegate  or  surrender  the  dutv 
1867,  to  be  enjoyed  by  the  corporators  which  is  perpetually  upon  it,  to  consult 
for  twenty-five  years,  upon  the  prelim-  the  physical  and  moral  good  of  the 
inary  payment  of  a  certain  bonus  and  people  (Cooley  Cons.  Lim.  596),  cited 
compliance  with  other  certain  condi-  and  approved. 

lions  by  them.    The  bonus  was  paid,  A  State,  whether  making  organic  law 

and  the  conditions  all  performed  by  the  or  passing  ordinary    legislative    acts, 

corporators.    The  constitution  of  1869  cannot  infringe  on  the  inviolability  of 

forbids  all  lotteries.     The   corporators,  contracts;    but  franchises  or    licences 

claiming  that   their   franchise    was    a  which   assume   that  to  be  done  in  the 

right  vested  by  contract,  continued  its  State     for    a     long    term    of    years, 

exercise,  and   their  agent  was  indicted  which  experience  proves  to  be  injurious 

and  convicted.    The  defendant  brought  to  the  morals  and  a  snare  to  the  igno- 

error  and  the  judgment  was  affirmed.  rant,  such,  for  example,  as  a  lottery  com- 

Not  Protected  by  the  Conititatlon. —  pany,  is  not  a  contract  within  the  pro- 

The   court    held,  that   a    corporation,  hibition. 

authorized  by  its  charter,  on  the  pay-  In  Boyd  t.  State,  63  Ala.  601,  the  su- 

ment  of  a  bonus  of  $5,000  to  the  State,  preme  court  of  that  State  held,  ist,  set- 

and   on  giving  bond  and    security  for  ting  up  and  carrying  on  lotteries  being 

the  further  payment  of  a  certain  per  contrary   to  the  general  law  and  long 

cent,  of  its  profits,  to  carry  on  the*  lot-  declared  policy  of  this  State,  no  uncer- 

tery  business  for  twenty -nve  years,  is  tain  or  doubtful  terms  or  provisions  in 

not  protected  by  the  constitution  of  the  a  charter  will  be  construed  to  authorize 

United  States  against  the  abrogation  of  them;  2nd,  so  much  of  the  provisions 

its  franchise,  because  lotteries,  being  in-  of  the    act  granting    a    charter    to  a 
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police  power  the  State  government  is  required  to  exercise  con- 
stant  and  continuous  control  over  all  matters  a^ecting  the  gen- 
eral  health  or  the  morals  of  the  people,  and  that  this  pantmoimt 
duty  being  inherent  in  the  government  itself,  cannot  be  rdic 
quished,  bartered  away  or  rightfully  evaded.  That,  as  lotteries 
are  almost  universally  admitted  to  exert  a  pernicious  influence 
over  the  morals  of  the  community,  public  policy  forbids  that  b)' 
any  means  they  shall  be  allowed  to  fasten  themselves  upon  it, 
and  that  those,  even,  who  invest  their  money  in  the  purchase  o{ 
these  benefits  must  do  so  with  full  knowledge  that  they  may  be 
absolutely  annulled.*  These  conclusions,  increasing  in  strength 
from  a  thorough  consideration  of  the  question,  were  finally  fully 
afHrmed  by  the  Supreme  Court  of  the  United  States.  In  an- 
nouncing the  principle  adhered  to,  the  court  drew  a  distinction 
between  such  grants  as  fall  within  the  general  rule  and  those 
subject  to  the  police  power  of  the  State,  and  keld  that  in  the 
latter  class  of  cases  the  protection  afforded  by  the  provision  in 
the  national  constitution  has  no  application.'     Since  this  opinion 

mutual  aid    aeBociaCion    and  to  raiEe  Board  of  EiciGC  v,  Barrie,  34  K  Y. 

funds  for  the  common  school  system  of  66^. 

jifo&iiBa,  approved  October  10th,  186S,  In    States.  Morris,  77  N.Cir.  jii 

as   purports  to  authorize  the  carrying  the  ruling  is  as  follows:  "A  r^ht  cdd- 

on  of  a  lattery  or  games  of  chance,  are  ferred   in  a  charter  of  a  corpcntioD  to 

unconstitutional,  because  the  eubject  of  dispose  of  property'  by  means  of  lotttn 

the   act   as  expressed  in   the  title  does  ticlieta,  Is   not  a  contract  between  \k 

not  cover  them.     On  writ  of  error,  in  corporators  and  the  State,  but  a  mm 

this  case,  to  the  supreme  court  of  Ala-  privilege  or  licence,  and  Is  revocablf  it 

bftma,    the    Supreme     Court    of     the  will  by  the  legiBlative  power.    Tht  W 

United   States,  in   Boyd  v.  Ala.,  94  U.  of    1875   does   not   repeal  the  ehirtcr 

S.   645,   affirmed   the   decision   of    the  of  the  North  Carolina  Beneficiil  Auo- 

State   court,  and    keld,  ist,   while   the  elation,  but  restrains   the  coTjon&x 

State  has  seen  proper  through  Its  pros-  from  disposing  of  property  by  lotun. 

editing    officer,   to  admit   uiat   if   the  which  was  allowed  by  its  cbulet,  inl 

statute  were  constitutional  and  had  not  is  not  in  conflict  with  the  conitituliiH 

been  repealed,  the  acts  charged  against  of  the  United  States." 

the   defendant  would  be   legal,  we   do  1.  Phalen's  Case,  1   Rob.  (Va.) ;!} 

not  wish  to  be  considered  as  adopting  Vaitod  Right. — A  State  mij,  b  iIk 

Ihls   conclusion,  because   we  have  not  exercise  of  its  police  power  iiiit  in  Ihi 

called  It  in  question.     The  observations  interest  of  good  morals,  lake  »*ij  "«' 

of  the   learned   justice,  who  gave  (he  abrogate  alottery  privilege  prerimiil; 

opinion  of  the   supreme   court  of  the  granted,  without  impairing  the  obligi- 

State,  strike   us   as   worthy  of  serious  Hon  of  a  contract  within  the  nieiiiiif 

consideration;  and  he  says,  ader  com-  of  the  constitution  of  the  UnitedSlttti' 

menting  upon  the  facta,  that  it  is  ques-  State  v.  Woodward,  89  Ind.  no.    Stt 

tlonable  whether  the  court  could  affirm  generally    Corporations,  vol.  4,  }■ 

that  the  statute,  even  if  there  were  no  Jii. 

doubt  of  its  constitutionality,  authorised  I.  Stone   v.    Mississippi,  loi  t'.  S. 

thesetttngupof  thelotteryin  thiscase;  814;  Metropolitan  Board  of  Eidst  r. 

and,  ind,  we  are  not  prepared  to  admit  Barrie,  34   N.   Y.  657;   Boyd  v.  All- 

that  it  Is  competent  ior  one  legislature,  bama,    94    U.    S.    0(5;    Beer  Ci>.  -- 

by  any  contract  with  an  individual,  to  Massachusetts  (7  Otto).  97  f.  S.  K} 

restrain    the    power  of   a    subsequent  Patterson  t'.  Kentucky  (7  Otto),  f,  ]■; 

legislature   to  legislate   for  the  public  S.  .w;  Phalen  ;■.  Virginia,  8  Hon.  (L' 

welfare,  and   to  that  end  suppress  any  S.)  163.     See  also  CoRPOKATio.-iS,** 

and  all  practices  tending  tocorrupt  the  4,  p.  311-214;    Franchises,  'al.ti  F' 

public      morals.       See      Metropolitan  611. 
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was  promulgated,  the  supreme  court  of  Indiana,  acting  upon  its 
authority,  reversed  their  former  rulings  in  regard  to  the  grant  of 
lottery  privileges  to  the  Vincennes  University,  and  accepted  the 
decision  of  the  United  States  supreme  court  as  a  definitive 
settlement  of  the  constitutional  question  involved.* 

In   Stone   v.  Mississippi,  loi  U.  S.  the  meaning  of  the  constitution  of  the 

814,  the  Supreme  Court  of  the  United  United  States. 

States  considered  the  whole  question  As  the  Bupreme  Court  of  the  United 

as  follows:  In    1S67,  the  legislature  of  States  is  the  ultimate  tribunal  for  the 

Mississippi  granted  a  charter  to  a  lottery  decision  of  such  question,  the  case  of 

company  for  twenty-five  years  in  con-  Kellum  v.  State,  66  Ind.  588,  must  be 

sideration  of  a  stipulated  sum  in  cash,  so  far  modified  as  to  harmonize  with 

and  the  annual  payment  of  a  further  the  decision  of  that  court.     It  is  proba- 

sum,  and  a  percentage  of  receipts  from  bly  true  that  a  power  to  raise  a  given 

the  sale  of  tickets.      A  provision  of  the  sum  of  money  by  means  of  a  lottery 

constitution  adopted  in  1868    declares  implies  the  power  to  sell  tickets  in  the 

that,  "The  legislature  shall  never  au-  lottery  for  that  purpose.     The  question 

thorize  any  lottery,  nor  shall  the  sale  of  here  is  whether  the  board  of  trustees  of 

lottery    tickets    be  allowed,   nor  shall  the   Vincennes  University   still   retain 

an^'    lottery    heretofore   authorized   be  the    right    to  sell    lottery'    tickets,    or 

permitted  to  be  drawn,  or  tickets  there-  whether  that  right  has  been  abrogated 

in  to  be  sold.''  and  annulled.  The  eighth  section  of  the 

Held  {i)  that  this  provision  is  not  fiileentharticleof  the  constitution  of  the 
in  conflict  with  section  10,  article  i,  of  State  provides  that  *'No  lottery  shall 
the  constitution  of  the  United  States,  be  authorized,  nor  shall  the  sale  of  lot- 
-whtch  prohibits  a  State  from  passing  a  tery  tickets  be  allowed.'*  This  provi- 
law  impairing  the  obligation  of  con-  sion  is  found  in  the  article  entitled  mis- 
tracts,  cellaneous,  and  not  in  the  article  legis- 

(2)  That  such  a  charter  is  in  legal  lative.  Hence  no  argument  can  be 
ejfect  nothing  more  than  a  licence  to  drawn  from  the  place  it  occupies  in  the 
enjoy  the  privilege  conferred  for  the  constitution,  that  it  was  intended 
time,  and  on  the  tenns  specified,  sub-  merely  as  a  check  on  future  legislation, 
ject  to  future  legislative  or  constitution-  We  are  of  opinion  that  the  provi- 
al  control  or  withdrawal.  sion  is  not  a  mere  check  upon  future 

(3)  The  legislature  cannot^  by  char'  legislation,  but  an  absolute  prohibition 
tering  a  lottery  company,  defeat  the  oflotteries  and  the  sale  of  lottery  tick- 
will  of  the  people  of  the  State,  authori-  ets. 

talively  expressed,  in  violation  to  the  It  ie  bo  fiur  self  executing  as  to  take 

continuance  of  such  business  in   their  away  any  right  or  authority  that  may 

midst.  have  theretofore  existed  to  conduct  lot- 

1.  The  case  of  the  State   v.   Wood-  teries  or  sell  lottery  tickets.      Its  evi- 

ward,  89  Ind.  no,  is  as  follows:  This  dent  meaning  is  that  from  the  time  of 

was  a  prosecution  against  the  appellee  the  adoption  of  the  constitution  there 

fbr  selling  a  lottery  ticket  in  the  Vin-  should  be  no  authority  for  conducting 

cennes  lottery,  for  the  benefit  of  the  lotteries,  nor  should  lottery  tickets  be 

Vincennes  University,  and  the  special  sold.     It  needed  legislation,  to  be  sure, 

plea    in     defence    was    the    same    as  to  make  the  conducting  of  lotteries  or 

that  interposed  in  Kellum  v.  State,  66  the  selling  of  lotterj'^  tickets  a  crime 

Ind.  588.      The  court  held,  since  the  with  a  prescribed  punishment,  but  the 

casebf  Kellum  v.  State  was  decided,  provision    effectually  took    away  any 

the  decision  of  the  Supreme  Court  of  authority   that  might  liave  previously 

the  United  States  in  the  case  of  Stone  existed  to  do  these  things.    The  neces- 

V.    Mississippi   has  been   reported,   in  sary  legislation  has  been  supplied,  and 

-which  the  same  question  was  involved,  the    selling  of  lottery    tickets,  or  the 

It  was  there  held  that  the  State  might,  making    or    drawing    of   any     lottery 

in  the  exercise  of  its  police  power,  and  scheme  or  gift  enterprise  fortifie  division 

in  the  interest  of  public  morals,  take  of  property,  not  authorized  by  law,  is 

away  and  abrogate  the  lottery  privilege  made  a  crime.     If  the  words,  not  au- 

theretofore    granted,  without    impair-  thorized  by  law,   as  thus  used,  imply 

ing  the  obUgation  of  contracts  within  that  in  the  legislative  mind  there  might 
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8.  Lotteries  in  Violation  of  Law. — Lotteries  are  now  prohibited 
by  law  in  every  State  of  the  Union,  except  Delaware^  The  sale 
of  lottery  tickets  or  shares  is  in  like  manner  prohibited,  except 
in  Delaware^  where  it  is  restricted  to  sales  of  tickets  in  the  State 
lotteries,  and  prohibited  as  to  all  others.  The  Louisiana  State 
lottery  still  has  a  legal  existence,  but  the  withdrawal  of  its  pri\i 
leges  is  enacted  to  take  eflfect  January  ist,  1895,*  and  the  lottei}' 
business  in  Delaware  is  confined  to  the  State  lotteries,  the  sale 
of  tickets  in  all  others  being  prohibited.' 


same.  Whoever  offends  against  this  pro- 
vision shall  be  deemed  guilty  of  a  misde- 
meanor and  on  conviction  be  subject  to 
a  fine  not  exceeding  one  hundred  and  fiftr 


be  a  lottery  authorized  by  law,  there  is  ing,  writing  or  in  any  other  waj  pub- 
no  foundation  for  the  supposition,  lish  an  account  of  any  such  illegal  lot- 
The  constitution,  as  we  have  seen,  took  terj',  game  or  device,  stating  when  or 
away  any  such  authority  as  might  have  where  the  same  is  to  be  drawn,  or  the 
existed  previous  to  its  adoption.  prizes  therein  or  any  of  them,  or  the 

1.  See  Gambling  Contracts,  vol.  price  of  a  ticket  or  share  therein,  or 
8,  p.  1002.  Rev.  Code  1874,  §  12;  and  where  any  ticket  may  be  obtained,  there- 
ch.  33,  35  and  98,  Laws  of  1861,  Dela-  inorinany  way  aiding  or  assisting  in  the 
ware.  '             ~ 

2.  Const.  La.  1879,  ^^'  *^7* 
8.  As  tlie  lottery  laws  of  tlie  soTonl 

States  are  of  similar  import. 

New  York. — Section  47.  No  person  dollars,  or  to  imprisonment  not  exceed - 
shall  set  up  or  propose-  any  money,  ing  three  calendar  months.  Section 
goods,  chattels,  or  things  in  action  to  be  54.  No  person  within  this  Sute 
raffled  for,  or  to  be  distributed  by  lot  shall  vend,  sell  or  barter,  furnish,  sup- 
or  chance,  to  any  person  who  shall  ply  or  procure,  or  cause  to  be  furnished 
have  paid  or  contracted  to  pay,  any  or  procured,  to  or  for  any  person  or 
valuable  consideration  for  the  chance  of  persons,  any  ticket  or  part  or  share  of  a 
obtaining  such  money,  goods,  or  things  ticket  or  any  paper  or  instrument  pur- 
in  action.  Any  person  offending  porting  to  be  a  ticket  or  part  of  a  ticket 
against  this  provision  shall  forfeit  three  or  to  be  a  share  or  interest  in  am 
times  the  sum  of  money,  or  value  of  the  ticket,  or  any  certificate  of  any  share  or 
articles  so  set  up,  together  with  the  sum  interest  in  any  ticket  or  in  any  paper 
of  ten  dollars,  to  be  recovered  by  and  purporting  to  be  a  ticket  of  any  such 
in  the  name  of  the  overseers  of  the  lottery,  device  or  game  of  chance  not 
poor  of  the  town  where  the  offence  was  expressly  authorized  by  law;  nor  shall 
committed.  Section  52.  No  person  any  person  be  aiding,  abetting  or  assist- 
unauthorized  by  special  laws  for  that  ing  in  the  commission  of  either  of  the 
purpose  shall  within  this  State  open,  said  offences.  Whoever  shall  offend 
set  on  foot,  carry  on,  promote,  or  against  either  of  these  provisions  shall 
draw,  publicly,  or  privately,  any  lottery,  be  deemed  guilty  of  a  misdemeanor, 
game  or  device  of  chance  of  any  nature  and  on  conviction  shall  be  liable  to  a 
or  kind  whatever,  or  by  whatever  name  fine  not  exceeding  five  hundred  dollar^ 
it  may  be  called,  for  the  purpose  of  ex-  or  to  imprisonment  not  exceeding  one 
posing,  setting  to  sale  or  disposing  of  year,  or  both,  in  the  discretion  of  the 
any  house,  lands,  tenements,  or  real  court.  Section  57.  Any  person  who 
estate,  or  money,  goods  or  things  in  ac-  shall  purchase  any  sJiare,  interest 
tion.  Whoever  offends  against  this  ticket,  certificate  of  any  share  or  inter 
provision  shall  be  deemed  guilty  of  a  est,  or  any  part  of  a  ticket,  or 
misdemeanor,  and  on  conviction  shall  any  paper  or  instrument  purporting 
be  subject  to  a  fine  equal  to  the  amount  to  be  a  ticket  or  share  or  inter- 
of  the  whole  sum  or  value  for  which  est  in  any  ticket,  or  purporting 
such  lottery,  game  or  device  was  made;  to  be  a  certificate  of  any  share  or  inter- 
and  if  such  amount  cannot  be  ascer-  est  in  any  ticket,  or  in  any  portion  of  anv 
tained,  then  to  a  fine  of  two  thousand  illegal  lottery,  may  sue  for  and  re- 
five  hundred  dollars  or  to  imprison-  cover  double  the  sum  of  njonet 
ment  not  exceeding  two  years,  or  to  and  dcuble  the  value  of  any  goods  or 
both  in  the  discretion  of  the  court,  things  in  action,  which  he  mav  have 
Section  53.   No  person  shall,  by  print-  paid   or  delivered  in  consideration  oi 
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9.  Conatitntional  Inhibition  of  Lotteries. — Under  the  various  pi 
visions  for  this  purpose,  embodied  in  the  constitutions  of  ma] 
of  the  States,  the  authorizing  of  lotteries  by  the  legislature 
inhibited,  and  it  is  also  required  that  the  sale  of  lottery  tick< 
shall  not  be  allowed.* 

such  purchase  with    double    costs    of  features  in  the  ofSce  of  the  secret 

suit.      The  constitution,  art.   i,  $  lo,  of  state  within  sixty    days  after  \ 

prohibiting  any  lottery  or  the  sale  of  ratification  of  this  constitution.    Of 

any  lottery  tickets  to  be  allowed  within  additional  sums  raised  by  licences 

the  State,  the  qualification,  "unauthor-  lotteries    the   hospital    of    Shrevep 

ized  by  law  for  the  purpose,"  is  now  an  shall  receive  ten  thousand  dollars 

impossible  one,  and  the  section  has  be-  nually,  and  the  remaining  sum  shall 

come  absolute  in  its  provisions.     Rev.  divided  each  year  among  the  sevc 

Stat.  N.  Y.,  Banks  &  Bros.  6th  ed.  pp.  parishes  in  the  State  for  the  benefil 

922,  923  and  section  numbered.  their  schools.    Cons.  1879,  ^^^'  '^7* 

Lottery  Law   of   niinois. — See   Rev.  Arkansas — Const.,  art.  8,  ^6;  G 

Stat.  Illinois^  Coth.  Ann.  ed.,p.  481,  §§  fornia — Const.,  art.  4,  §  27;  Colorad 

180,  182,  183.  Const.,   art.  18,  §  2;    Florida — Cor 

1.  Lotteries    are    prohibited    in    the  art.  4,  $20;  Georgia — Const.,  §  2,  p 

States    as    named,    by     constitutional  4;  Illinois — Const.    1848,   art  3,   § 

provisions  as  follows:  Indiana — Const.,  art.  15,  §230  (185 

Alabama, — "The    general    assembly  Iowa — Const.,  art.  3,    §  28;    Kansa 

shall  have  no  power  to  authorize  lot-  Const.  (1861),  art  15,  §  3;  Maryland 

teries  or  gift  enterprises  for  any  pur-  Const,  art  72,  §§  1 59-171;  Michiga 

pose,  and   shall  pass  laws  to  prevent  Const.  (1851),  art.  4,  ^27;  Ne-w  Tor 

the  sale  of  lottery  or  gift  enterprise  Const,  art.  i ,  §  10;  Nebraska — Coi 

tickets  or  tickets  in  any  scheme  in  the  (1875),   art.  4,    §  21;   Nevada — Cor 

nature  of  a  lottery  in  this  State;  and  art.  4,  §  24;    Ohio — Const  (1851),. 

all    acts  or    parts   of   acts   heretofore  15,  §  6;    Oregon — Const.,   art.  15,   < 

passed  by  the  general  assembly  of  this  Hhode  Island — Const,   art  4,    ^ 

State,  authorizing  a  lottery  or  letter-  South   Carolina — Const.,  art.   14,  { 

ies,  and   all   acts   amendatory   thereto,  Tennessee^-^on^t.   1870,  art.  11,  \ 

are  hereby  avoided.     Const.,  art.  4,  §  Virginia — Const.  (1870),  art.  5,  § 

26.  West  Virginia— Const.  (1863),  art. 

Louisiana, — The    general    assembly  §  i. 

shall  have  authority  to  grant  lottery  The  eonatitatlonal  proTision  is,  t 

charters  or  privileges;  provided  each  "no  lottery  shall    be    authorized; 

charter  or  privilege  shall  pay  not  less  shall  the  sale  of  lottery  tickets  be 

than  forty  thousand  dollars  per  annum  lowed."    The  first  branch  of  this  c 

in    money    into    the    treasury    of  the  stitutional    provision    is    evidently 

State;     provided   further^     that    all  restraint  of  the    legislative    autho: 

charters  shall  cease  and  expire  on  the  upon  the  subject  involved,  and  was 

first  of  January,  eighteen  hundred  and  tended  to  prohibit  that  body  from 

ninety -five,  from   which   time  all   lot-  thorizing  such  schemes  to  be  consi 

teries  are  prohibited  in  this  State.    The  mated  in  the  State  under  the  sancl 

forty  thousand  dollars  per  annum  now  of  the  public  authorities,  either  fc 

provided    by   law    to  be  paid    by   the  public  or  private  purpose.    The  sec* 

Louisiana     State     Lottery     Co.,    ac-  branch  would,  in  like  manner,  resti 

cording  to  the  provisions  of  its  charter,  the  law  making  power  from  authoris 

granted  in  the  year  1868,  shall  belong  to  the  sale,  within  the  State,  of  ticket 

the  charity  hospital  of  New  Orleans,  any  scheme  got  up  without  the  St 

and   the  charter   of   said  company  is  Riggs  v.  Adams,  12  Ind.  199. 

recognized  as  a  binding  contract  on  the  Lottery — ^Aot  to  Aid  Nevada  Bene 

State  for  the  period  therein  specified;  lent  ABsociation  Uncoiutltutlonal. — '. 

except  its  monopoly  clause,  which  is  act  to  aid  the  Nevada  Benevolent  A< 

hereby  abrogated;   and   all  laws  con-  ciation  in  providing  means  for  the  < 

trary  to  the  provisions  of  this  article  and  maintenance  of  the  insane  of  ' 

are  hereby  declared  null  and  void;  pro-  vada  (Stat.  1881,  166)  provides  tha 

vi4ed  said  company  shall  file  a  written  shall  be  lawful  for  the  association 

renunciation     of     all     its     monopoly  give  public  entertainments,  to  sell  ti 
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In  some  instances  this  limitation  upon  the  legislative  authority 

has  been  held  to  become  so  far  self  executing  as  to  constitute 
an  absolute  prohibition  of  all  lottery  business  within  the  State.* 

10.  Btatntoy  Prohibition  of  Lottoriei. — The  setting  up,  carrying 

on  or  promotion  of  any  lottery  *  and  the  sale  of  tickets  or  shares 

ets  of  admission,  to  distribute  among  prizes  in  which,  at  the  time  of  the  ule 

the    ticket  holders   personal    property,  of  the  ticket,  have  not  been  actuallj 

etc.,  and  to  regulate  the  distribution  by  distributed,  is  "concerned  in  carrTiiig 

raffle  or  other  schemes  of  like  charac-  on*'  such   lottery,  and  therefore  guilu 

ter.    Held^  that  the  scheme  or  enter-  of  a  violation  of  the  statute.    Solomon 

prise  in  which  the  association  is  en-  v.  State,  27  A^.  26. 

gaged  is  a  lottery,  and  that  the  act  is  For    inromotlJig   and    aiding  in  the 

unconstitutional.     State  v.  Overton,  16  promotion  of  a  lottery,  an  indictment 

Nev.  136.  is  sufficient  which   avers  that  the  de- 

l.OonsUtutloiuJlty  of  Grant  Detannln-  fendant,  *'on  the  ist  day  of  December, 
ed  by  the  Courto. — Where  a  statute  pro-  1875,  ^"  ^^  county  aforesaid,  and  ir 
vided  for  gift  concerts  and  distribution  divers  times  between  that  date  and  the 
of  prizes  among  ticket  holders  by  raf-  ist  day  of  November  immediateir 
fles,  and  specially  provided  that,  '^noth-  preceding,  unlawfully  promoted  and 
ing  in  this  act  contained  shall  be  con-  aided  in  promoting  the  disposal  of 
strued  as  authorizing  a  lottery  in  this  money  and  other  tilings  of  value  bv 
State  or  as  allowing  the  sale  of  lottery  way  of  lottery,  in  that  he  did,  upor. 
tickets  contrary  to  the  constitution,^*  said  date  and  during  the  tinne  afore- 
held^  that  the  construction  of  such  act  said,  induce  others,  for  valuable  conoid- 
was  for  the  courts  alone,  and  that  the  erations,  to  take  chances  in  the  draw- 
attempted  exercise  of  this  power  by  the  ings  and  pretended  drawings  of  a  cer- 
legislature  was  an  unconstitutional  tain  lottery  called  the  Kentucky  State 
assumption  of  the  functions  of  the  ju-  Lottery,  upon  the  issue  of  which  drav- 
diciary.  The  act  of  March  3rd,  i«3>i,  ings  money  and  other  things  of  ^-alue 
to  aid  the  Nevad»  Benevolent  Associ-  were  disposed  of  and  promised  to  be 
ation  in  providing  means  to  erect  an  disposed  of,  against  the  peace  and  dig- 
asylum,  in  so  far  as  it  authorized  a  lot-  nity  of  the  commonwealth  of  Ken- 
tery,  or  allowed  the  sate  of  lottery  tucky."  In  the  foregoing  indictment 
tickets  in  this  State,  is  unconstitutional,  there  is  no  misjoinder  of  actions.  The 
The  English  statute  of  10  &  11  Wm.  Ill,  promotion  of  a  lottery  and  the  aiding 
ch.  17,  declaring  lotteries  to  be  public  in  such  promotion  are  but  different 
nuisances,  constitutes  a  part  of  the  com-  modes  of  committing  or  parttcipatiiig 
mon  law  of  the  United  States,  and  was  in  the  commission  of  the  same  offence. 
so  understood  by  the  framers  of  our  The  latter  is  but  a  degree  of  the  tor- 
constitution  when  they  provided  that  mer,  and  under  one  indictment  for  tbe 
no  lottery  shall  be  authorized  by  this  major  offence  a  conviction  mar  be  had 
State.  Where  a  person  was  convicted  for  the  minor.  To  induce  others  to  be- 
of  selling  lottery  tickets  contrary  to  come  patrons  of,  or  to  take  chances  and 
the  act  of  March  7th,  1873,  prohibiting  purchase  tickets  in  an  established  lot- 
lotteries,  and  the  fact  appeared  to  be  tery,  or  scheme,  is  to  advance  its  inter- 
that  he  had  sold  tickets  to  a  gift  con-  ests  and  business,  and  must  be  regarded 
cert  under  the  act  of  March  3rd,  187 1,  as  directly  promoting  the  illegal  ad 
in  aid  of  the  Nevada  Benevolent  Asso-  venture.  It  is  not  necessary  to  speciij 
elation ;  heldj  on  habeas  corpus^  that  the  particular  acts  done,  or  the  roeth- 
the  act  of  187 1,  being  unconstitutional  as  ods  resorted  to,  to  induce  persons  t^ 
sanctioning  a  lottery,  afforded  no  pro-  take  chances  or  purchase  tickets.  The 
tection.  Ex  parte  Blanchard,  9  Ncv.  specific  and  material  fact  to  be  prow 
101;    State  V,  Woodward,  89  Ind.  no.  is,  that  the  defendant  did  induce  others 

2.  Any  paraon  who  sells  in  this  Sute  to  take,  buy,  etc.,  and  the  particular  act; 
any  lottery  ticket  for  or  on  behalf  of  any  or  modes  of  inducement  arc  circum- 
agent,  conductor,  manager,  or  proprie-  stances  or  facts  which  constitute  the 
tor  of  any  lottery  which  may  have  evidence  of  the  principal  or  roatenii 
been  set  up  in  this  *State,  or  in  any  other  fact,  and  need  not  be  set  out  in  the  in- 
state or  country,  without  the  legisla-  dictment.  Proof  that  the  business,  a* 
tive  authority  of  this   State,  and   the  described,  was  continuously  carried  oa 
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in  all  lottery  schemes  to  be  drawn  within  the  State,  in  any  other 

one  of  the  United  States,  or  in  a  foreign  country,*  and  the  ad- 
vertising of  such  lotteries  or  schemes,*  is  prohibited  by  the  stat- 

during  several  years  preceding  the  date  agency  to  sell  property  by  means  of  a 

fixed  in  the  indictment,  was  admissi*  lottery.     State  v,  Krebs,  64  N.  Car.  604. 

ble.  1.  The  itatnta   proMMting  the  sale 

The   leglalatnre  did   not  intend,  by  of  lottery  tickets,  issued  under  the  au- 

providing  for  the  punishment  of  each  thority  of  any  other  State,  extends  to 

specific  offence  denounced  by  §^  2,  3,  4  the  sale  of  tickets  in  a  lottery  author- 

and  5,  that  they  should  not  be  included  ized     by    the     national     government, 

in,  and  constitute  parts  of  the  higher  Terry  v.  Olcott,  4  Conn.  442. 

offence  of  promoting  a  lottery;  but  that  The  petitioner  wu  eonvieted  of  MU- 

persons  guilty  of  one  or  more  of  these  ing    a  lottery    ticket.     The    supposed 

acts,  not  fairly  amounting  to  the  of-  lottery  ticket  was  one  of  a  large  num- 

fence  of  promoting,  should   neverthe-  her  of   bonds    issued   by    the    city  of 

less  be  punished  for  minor  offences  of  Brussels.       The    bond    in  question  is 

the  penal  laws.     A  conviction  for  the  numbered  387,   and  provided  that  the 

higher  offence  of  promoting  or  aiding  holder  should  be  entitled  to  the  repay- 

in  the  promotion  of  a  lottery  can  be  ment  of  the    principal,  with    interest 

pleaded  in  bar  of  a  prosecution  for  each  thereon.    It  further  provided,  in  effect, 

and  all  of  the  specific   acts  which  are  that  a  certain  number  of  the  bonds 

included  in  and  constitute  parts  of  the  should   be  payable  each  year,  and  in 

higher  offence  during  the  time  covered  order    to     ascertain    what    particular 

by  the  charge  in  the  indictment  for  the  bonds  should   be    payable  each  year, 

higher  offence.     The  Kentucky   State  and  in  order  to  ascertain  what  particu- 

Lottery  will  not  be  presumed  to  have  lar  bonds  should  be  payable  during  a 

lawful  right  to  raise  money  by  way  of  eiven  3'ear,  an  annual  drawing  should 

lottery.     Such  right  must  be  shown  by  be  had,  and  the  bonds  bearing  the  num- 

the  party  claiming  to  exercise  it.  Miller  hers  drawn  thereat,  should  become  due 

V,  Cfom.,  13  Bush  (Ky.)  731.  and  payable.    It  further  provided  that 

One  who  eitabliilies  or  aids  in  estab-  the  holders  of  bonds  bearing  the  first 

lishing,  or  who  adveKises  a  lottery  as  a  forty  numbers  drawn  should  be  paid 

business  and  sells  tickets,  or  advertises  premiums    ranging    from    twenty-five 

the  numbers  drawn,  is  guilty  of  a  mis-  thousand  francs  for  the  first,  down  to 

demeanor.    It  is  not  necessary  that  one  two  hundred  francs  for  the  last.    Neld^ 

who  advertises  a  lottery  should  be  in-  that  the  bond  was  not  a  lottery  ticket 

terested  therein  as  a  proprietor  in  order  within  the  meaning  of  §^  319  and  321, 

to  constitute  the  offence  a  felony .  Illegal  of  the  penal  code.    Bx  parte  Shobert, 

circulars  and   tickets  may  be  used  as  70  Cal.  633. 

evidence  in  the  trial  of  such  a  case,  ▲  foreign  gofremmont  bond,  payable 

though    these    documents    have    been  at  all  events,  with  interest,  and  a  pre- 

illegally    obtained    from    the  accused,  mium,  and  also  entitling  the  holder  to 

Such  evidence  will  not  be  rejected  on  a  certain  additional  sum  as  a  bonus,  if 

the  ground  that  to  permit  its  mtroduc-  drawn  in  one  of  the  prize  numbers,  in 

tion  would  be  to  compel  the  accused  to  a  drawing  to  be  had   as  therein  pre- 

give  evidence   against  himself.     State  scribed,  is  a  lottery,  within  the  mean- 

V.  Kaub,  15  Mo.  App.  433.  ing  of   our  statute,  and    subjects   the 

General  words  in  an  aot  of  incorpora-  vendor  to  the  penaltj'  of  double  the 

tion  do  not  authorize  the  company  to  amount  paid.  A  foreign  government  is 

do  acts  which,  by  the  public  law,  are  in-  not  entitled,  by  the  comity  of  nations, 

dictable;  plain  and  positive  words  are  to  dispose  of  such  lottery  bonds  in  this 

necessary  to  convey  such  a  privilege;  country.      Kohn  v.  Koehler,   21    Hun 

therefore,  the  charter   of  the  "North  (N.  Y.)  466. 

Carolina    real     and    personal     estate  2.  PnbliBliingAnthorlsod Lottery. — Un- 

agency,"  in    providing  that  "the  said  der  Rev.  Stat.  665,  §  28,  it  is  a  misde- 

agency  shall  have  the  right  and  power  meanor    to    publish    in  this    State  an 

to  self  and  dispose  of  any  real  or  per-  account  of  .a  lottery  to  be  drawn   in 

sonal  property  placed  in  their  hands  another    State    or   territory',  although 

for  sale  in  any  mode  or  manner  the  such  lottery  be  authorized  by  the  laws 

asency  shall  deem  best*'  (private  acts  of  the  place  where  it  is  to  be  drawn. 

i§68,  ch.  42),  did    not    authorize  the  Gharfes  v.  People^  i  N.  Y.  i8a 
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An  Aceoiint  of  a  Lottery  lUy  Im  Fab-  People  v,  England,  27  Hun  (N.  Y.) 

llahed,    Wlien. — Section  28  New  York  139. 

Rev.  Stat.  66^,  provides  that  **No  person  IUdletmoiit  Acalmt  '"^^^g^T  Ulttr. 
shall,  by  printing,  writing,  or  in  any  — *The  publication  of  an  account  of  a 
other  way,  publish  an  account  of  any  lottery  lawfully  established  in  another 
such  illegal  lottery,  game  or  devise.  State,  as  well  as  a  lottery  put  up  in  this 
stating  when  and  where  the  same  is  to  State,  is  an  indictable  offence.  The  in- 
be  drawn,  or  the  prizes  therein,  or  dictment  may  be  maintained  against  the 
any  of  them,  or  the  price  of  a  ticket,  defendant,  although  he  was  not  the 
or  share  therein,  or  where  any  ticket  owner  but  the  managing  editor  onlj  of 
may  be  obtained  therein,  or  in  any  way  the  newspaper.  The  offence  charged 
aiding  or  abetting  in  the  same.  Held^  is  a  misdemeanor,  and  all  who  aided  or 
that  the  words  ''an  account"  were  abetted,  or  in  any  way  participated  in 
modified  and  controlled  in  their  signi-  its  commission  are  liable  as  principal 
iication  by  the  language  which  followed  The  fact  that  the  defendant  was  man- 
them ;  that  the  statute  prevented  the  aging  editor  of  the  paper  is  immaterial 
publication  of  such  accounts  only  as  except  as  evidence  upon  the  question 
were  intended  to  operate  as  advertise-  whether  he  did  or  did  not  print  or  pub* 
ments  or  notices  of  illegal  lotteries,  and  lish,  or  aid  or  abet  the  printing  or  pub- 
to  aid  and  assist  them;  that  it  did  not  lishing,  of  the  article  in  question.  Sute 
prevent  the  publication  by  any  news-  v,  Moore,  63  N.  H.  9. 
paper,  as  a  matter  of  news,  of  any  nar-  Printed  Propoaals  to  SMI  Tlbketi.— 
rative  or  statement  showing  the  ex-  The  statute  (Gen.  Stat.  Conneciicvi 
istence  of  an  illegal  lottery  and  where  269,  §  50)  makes  it  a  criminal  offence  to 
the  same  is  carried  on,  for  the  purpose  publish  within  this  State  any  written  or 
of  denouncing  and  exposing  the  same,  printed  proposals  to  sell  or  procure  lot- 
though  such  narrative  or  statement  may  tery  tickets.  The  defendant  published 
contain  any  of  the  several  particulars  the  following  in  a  newspaper  issued  br 
mentioned  in  the  statute,  and  that  it  him:  "Maryland  State  Lotterv,R.F.& 
does  not  therefore  conflict  with  §  Co.,  managers.  Caution  notice:  Per- 
8  of  art.  I  of  the  cotistitution  declaring  sons  living  at  a  distance  should  be  care- 
that  every  citizen  may  freely  speak,  ful  of  whom  they  order  lottery  tickets, 
write  and  publish  his  sentiments  on  all  The  country  is  flooded  with  l>ogus  lot- 
subjects.  Hart  V,  People,  26  Hun  (N.  teries.  The  Kentucky  State  lotterj, 
Y .)  396.  under  our  management,  is  the  onlj  lot- 

The  defendant  was  indicted  for  pub-  \&ry  in  the  United  States  which  is 
Hulling,  in  a  newspaper  called  the  legally  decided  by  the  Maryland  draw- 
Sun,  an  advertisement  of  an  illegal  lot-  ing.  Purchase  in  the  Maryland  State 
tcry.  The  Sun  was  published  and  lotteries,  then  you  are  sure  of  being 
printed  by  a  duly  organized  corpora-  right.  In  ordering  in  them  jrou  are 
tion,  the  business  of  wliich  was  man-  sure  of  fair  drawings.  If  you  order 
aged  by  a  board  of  trustees.  The  de-  from  any  licenced  vendor  in  Baltimore, 
fendant  was  a  stockholder  of  the  cor-  do  not  receive  any  but  managers'  tickets 
poration,  and  was  employed  as  its  and  managers'  printed  certificates  of 
treasurer  and  purchasing  agent  and  as  packages.  The  latter  have  our  Utho- 
the  superintendent  of  its  business  af-  graphed  signature,  R.,  F.  &  Co.,  man- 
fairs.  Upon  the  trial  he  requested  the  agers  of  Maryland  State  Lotteries." 
court  to  charge  the  jury  that  he  could  Upon  a  demurrer  to  an  information 
not  be  convicted  if  he  had  no  knowl-  charging  the  defendant  with  a  violation 
edge  or  notice  that  the  advertisement  of  the  statute  in  the  above  publication, 
was  printed  by  the  corporation.  the  information  setting  out  the  publka- 

The  court  refased  so  to  charge,  and  tion,  but  aiding  it  with  no  averments  as 

instructed  the  jury  that  if  the  adver-  to  its  meaning,  it  was  held  tluit,  giving 

tisement  was  published  by  the  corpora-  to  its  language  only  its  natural  and  or- 

tion    of  which  the  defendant  was    a  dinary  import,  it  was  not  a  proposal  to 

member,  he  was  the  publisher  within  sell  or  procure  lottery  tickets  within 

the  meaning  of  the  statute.    Held^  that  the  intent  of  the  statute, 

this    was    error;     that    he  could    not  Statute  Keftrs  to  AU  Tleketa— The 

be  convicted  unless  it  were  shown  that  statute  above  referred  to  has  reference 

he  actually  and  personally  did  the  acts  to  the  tickets  of  foreign  as  well  as  do- 

which  constituted  the  offence,  or  that  mestic  lotteries,  and  to  those  of  lotteries 

they  were    done    by    the  corporation  legally    established,  as  well  as  those 

with  his  permission  or  by  his  direction,  that  are  not,  and  to  tickets  of  such  lot* 

1176 


statutory                                      L  O  TTERIES.  Prthibltlwi  (rf. 

utes  of  the  several  States,  declaring  each  and  all  of  these  offences 
crimes  or  misdemeanors,  punishable  by  appropriate  penalties  as 
therein  prescribed.*  The  national  government,  by  a  penal  stat- 
ute, enacted  by  congress,  forbids  the  employment  of  the  United 
States  mails  for  lottery  purposes.* 

teries  offered  for  sale  in  other  States,  as  shall  be  carried  in  the  mail.  Any  per- 
well  as  within  this  State,  the  statute  son  who  shall  knowingly  deposit  or 
forbidding  the  publishing  within  this  send  anything  to  be  conveyed  in  the 
State  of  proposals  to  sell  or  procure  mail  in  violation  of  this  section  shall  be 
any  lottery  tickets  whatever.  The  pro-  punishable  by  a  fine  of  not  more  than 
hibition  of  such  publications  is  not  un-  five  hundred  dollars  nor  less  than  one 
constitutional  as  an  infringement  of  the  hundred  dollars."  The  foregoing  sec- 
liberty  of  the  press.  State  v,  Sykes,  tion  is  amended  by  section  2  of  the  act 
28  Conn.  228.  approved  July  12th,  1876,  as  follows: 
▲dYertlBing  Lottery. — Simply  pub-  ''That  section  thirty -eight  hundred  and 
lishing  in  a  newspaper,  as  an  item  of  ninety -four  of  the  Revised  Statutes  be, 
news,  that  a  lottery  had  a  drawing  on  and  is  hereby,  amended  by  striking  out 
the  first  of  the  last  month,  or  would  the  word  illegal'  in  the  first  line  of  said 
have  a  drawing  on  the  first  of  the  next  section." 

month,  would  not  subject  the  publisher  Lotteries    in  the    Malls. — Defendant 

to  the  punishment  prescribed  by  Mis-  was  indicted  under  the  United  States 

souri  Rev.  Stat.,  §  1566,  as  amended  by  Revised    Statutes,   section    3894.    The 

the  act  of  March  22nd,  1881  (Laws,  p.  first  count  alleged  that  he  deposited  in 

113).     State  V.  Kaub,  90  Mo.  197.  the  mail  a  letter  and  circular  **concern- 

1.  BeUlng  a  Fiotttlous  Ticket. — An  ing  a  lottery;"  setting  it  forth  in  hcBC 
indictment  under  Massachusetts  Gen.  verba.  The  second  count  alleged  that 
Stat.,  ch.  167,  §  6,  for  selling,  or  having  he  deposited  in  the  mail  a  circular  con- 
in  possession  with  intent  to  sell,  a  false  cerning  a  lottery,  and  set  forth  the  mat- 
and  fictitious  lottery  ticket,  which  is  ter  which  the  circular  purported  to  an- 
described,  need  not  set  forth  the  nature  nounce,  but  did  not  set  it  forth  in  hcec 
of  the  lottery,  or  negative  the  existence  verba.  After  a  verdict  of  guilty  on 
of  any  lottery,  or  show  in  what  re-  both  counts,  defendant  moved  in  arrest 
spect  the  ticket  is  false  and  fictitious,  of  judgment  and  for  a  new  trial  on  ex- 
An  indictment  under  the  statute  for  ceptions.  Held^  ist.  That  under  the 
setting  up  and  promoting  an  illegal  lot-  statute  the  same  paper  may  be  both  a 
tery  need  not  more  particularly  letter  and  a  circular,  and  the  paper  de- 
describe  the  acts  done  by  the  defend-  posited  in  this  case  was  both;  that  the 
ant;  nor  is  such  indictment  bad  for  du-  indictment  did  not  need  to  state  that 
plicity  because  it  charges  that  the  the  paper  was  one  concerning  a  lottery 
defendant  set  up  and  promoted  such  "offering  prizes."  2nd.  That  the  omis- 
lottery.  One  who  set  up  or  promoted  sion,  if  any,  in  the  first  count,  of  aver- 
an  illegal  lottery  in  this  commonwealth,  ments  showing  the  illegal  quality  of  the 
and  sold  tickets  therein  to  different  per-  paper,  was  a  defect  in  form,  cured  after 
sons,  may  be  convicted  and  sentenced  verdict,  not  tending  to  defendant's  preju- 
for  such  setting  up  or  promotion  of  the  dice.  3rd.  That  the  paper  set  forth 
lottery;  for  selling  a  ticket  therein  to  in  the  nrst  count  showed  on  its  face 
one  person,  and  for  selling  a  false  and  that  it  was  such  a  letter  as  is  within  the 
fictitious  lottery  ticket  to  another  per-  prohibition  of  the  statute.  4th.  That 
son.  State  v.  Harris,  13  Allen  (Mass.)  the  second  count  was  bad  because  it  did 
534.  not  set  forth  the  circular  in  h<Bc  verba, 

2.  Lottorlos  and  the  United  States  and  the  defect  was  one  which  was  not 
Kails  Under  Bevlsed  Btatntes. — Section  cured  after  verdict  and  was  one  which 
3894,  United  States  Revised  Statutes,  is  could  be  availed  of  on  motion  in  arrest, 
as  follows*  '*No  letter  or  circular  con-  Other  papers  enclosed  in  the  same  en- 
cerning  (illegal)  lotteries,  so  called  gift  velope  with  the  paper  set  forth  in  the 
concerts,  or  other  similar  enterprises,  first  count  were  admissible  in  evidence, 
offering  prizes,  or  concerning  schemes  as  they  tended  to  show  that  said  paper 
devised  and  intended  to  deceive  and  related  to  a  tottery,  and  were  a  part  of 
defraud  the  public  for  the  purpose  of  the  res  gestae,  ft  was  proper  to  allow 
obtaining  money  under  false  pretences,  a  witness  to  testify  that  he  visited  the 
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11.    Schemes  Falling  Wifhin  Such  Prohibition. — Many  ingenious 

devices  have  been  resorted  to  in  attempting  to  evade  the  law's  for 
the  suppression  of  lottery  schemes.^     The  courts,  however,  have 

place  of   business   referred  to  in   the  and  enclosing  money  does  not  vio!ire 

paper  set  forth  in  the  first  count,  a  few  the   law;  the  statute  being  intended  tc 

days  after  the  paper  was  deposited  in  prohibit  the  use  of  the  mails  onlv  br 

the  mails,  and  saw  lottery  tickets  sold  lottery   dealers  and   others   using'  die 

there  bv  the  defendant's  clerk,  and  that  mails     for     purposes     of     deception, 

the  defendant  stated  to  the  witness  that  United  States  x\  Mason,  22  Fed  Repi 

the  clerk  was  in  his  employ,  and  that  707. 

was  his  business,  and  that  the  witness  Tlieofltoiice  under  section  3894,  of  send- 
then  saw  there  papers  with  the  same  ing  lottery  circulars  through  the  mail! 
stamps  on  them  as  that  on  the  paper  is  complete,  though  they  be  sent  m  re- 
enclosed  in  said  envelope.  It  was  not  piy  to  a  detective^  decoy  letter.  United 
necessary  for  the  prosecution  to  prove  States  v.  Moore,  19  Fed.  Rep.  39. 
that  the  lottery  had  a  legal  existence,  or  That  no  panon  BluJl  knowlBtfy 
that  the  company  carrying  it  on.  was  a  "send"  letters  or  circulars  conccrnbig 
corporation.  The  occupation  of  the  de-  lotteries  to  be  conveyed  by  mail,etc^does 
fendant,  the  passage  of  said  act,  and  not  apply  to  the  naked  sending  to  the 
other  extrinsic  circumstances,  were  post  office.  Before  the  custody  of  1 
proper  to  be  considered  by  the  jury  on  letter  by  the  post  office  or  its  agents, 
the  question  whether  the  letter  related  and  after  their  voluntary  terminatios 
to  a  lottery.  United  States  t^  Noelke,  of  such  custody*,  the  rights  of  the  pro- 
17  Blatchf.  (U.  S.)  554.  prietor  are  under  the  protection  of  the 

Lottery  Olrovlaxi  in  Post  Office. — An  local   and  not  the  United  States  law. 

indictment  under  section  3894,  United  United  States  v.  Dauphin,  30  Fed.  Rep. 

States  Revised  Statutes,  which  charges  625. 

that  on  a  certain  day  a  specified  number  A  letter  addressed  In  a  fletltiimi  uni 

of  circulars  concerning  a  lottery  were  and  delivered  to  an  officer  of  the  United 

deposited   in   the  post  office  to  be  sent  States  is  within  the  statute  prohibiting 

by  mail,  will  be  construed  to  charge  the  the  depositing  in   the  mail  of  a  tottery 

commission  of  a  single   offence.     An  circular.      United    States    v.  Duff,  19 

indictment  is  bad  for  duplicity  which  Blatchf.  (U.  S.)  9. 

charges  that  on  a  certain  day,  and  on  Post  Master  Must  DellTer  letten- 

each  secular  day  between  that  and  an-  The  United    States    statute  providing 

other  day  namea,  and  on  each  secular  that    no  letter  or  circular  concerning 

day  between  that  time  and  another  sub-  lotteries,  etc.,  shall  be  carried  in  the 

sequent    time    mentioned,  there    were  mails,  does  not  authorize  a  post  master 

deposited  in  the  post  office  a  certain  to  refuse  to  deliver  letters  addressed  to 

number  of  circulars  concerning  a  cer-  the  secretary  of  a  lottery  company;  but, 

tain   lottery,  for  the  purpose  of  being  if  it  appears  that  the  letters  belong  to 

sent  by  mail.     United  States  v.  Patty,  the  company,  and  relate  to  its  business 

9  Biss.  (U.  S.)  429.  an   injunction  will   not  be  granted  in 

The  effect  of  the  U.  8.  Rer.  Stat.,  see-  complainant's  favor,  as  equity  will  not 

tlon  8894,  prohibiting  the  mailing  of  any  aid  such  an  enterprise.    Commerford 

"letter  or  circular  concerning  lotteries,  v,  Thompson,  2  Flip.  (U.  S.)  611. 

is  to  subject  the  sender  by  mail  of  any  Power  Given  Post  Kaster  GeBenL- 

matter  concerning  lotteries  to  the  pen-  The  provisions  of  the  United  States  Re 

alty.     So  held  as  to  a  circular  favoring  vised  Statutes,  sections  3929  and  404L 

the  scheme  of  the  city  of  Vienna,  Aus-  giving  to  the  post  master  general  power 

tria,  to  induce  purchasers  of  its  funds  to  suspend  the  payment  of  monej  orden 

by  prizes  determinable  by  lot.    United  made  payable  to  those  whom  he  finds  to 

States  V.  Zeisler,  30  Fed.  Rep.  499.  be  conducting  lotteries,  etc.,  are  coa* 

The  U.  8.  8tat.,  section  8894,  declares  stitutional,  and  the  courts  will  not  re- 

that  no  letter  or  circular  concerning  strain  his  action  in  the  premises.    Dau- 

lotteries  shall  be  carried  in  the  mail,  phin  v.  Key,  4  Mc Arthur  (D.  C.)  20^ 

and  that  any  person  depositing  or  send-  1.  A  Lottery  IS  a  8c]ienie  fior  tlis  DU* 

ing  anything  to  be  carried  by  mail  in  trihntlon  of  Prises  by  Ghanoe.— In  this 

violation  of  the  section  shall  be  punish-  case,  a  party  was  indicted  under  the  act 

able,  etc.    Held^  that  one  who  mails  a  of  1847,  making  the  sending  of  lottery 

letter  to  a  lottery  dealer  ordering  tickets  tickets  a  penal  offence.  It  appeared  the 
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defendant  was  conducting  what  he  check  or  "paddie''  which  has  on  it  the 
termed  a  "gift  sale"  establishment.  He  number  corresponding  to  that  to  which 
kept  upon  his  desk,  at  his  place  oi  busi*  the  index  points  when  the  wheel  stops, 
ness,  a  box  filled  with  envelopes,  pur-  winning  a  greater  sum  than  the  price 
porting  to  contain  valuable  recipes  and  paid  for  it,  and  the  others  losing,  that  is 
popular  songs,  and  also  a  card  descrip-  a  "device  of  like  kind"  with  a  lottery, 
tive  of  some  one  of  an  immense  stock  and  within  the  prohibition  of  the  statute 
of  various  articles  of  different  values,  against  illegal  lotteries.  Chavannah  v. 
worth  one  million  five  hundred  thousand  State,  49  Ala.  396. 
dollars,  all  to  be  sold  for  one  dollar  Where  money  la  put  npon  a  round 
each,  without  regard  to  value,  and  not  board  in  equal  amounts  by  several  per- 
to  be  paid  for  until  the  purchaser  knew  sons,  each  in  turn  whirling  a  hand 
what  he  was  to  receive.  The  price  of  fastened  in  the  center,  the  one  at  whose 
an  envelope  was  twenty-five  cents,  whirl  the  hand  registers  the  highest 
The  sale  of  one  of  these  envelopes  was  number  on  the  rim  of  the  board,  taking 
held  to  be  the  sale  of  a  lottery  ticket,  all  the  money  on  the  board,  the  owner 
It  was  a  scheme  for  the  ^'distribution  of  the  board  sometimes  putting  up 
of  prizes  by  chance.'*  The  element  of  money  and  sometimes  charging  a  small 
chance  did  not  lie  in  what  the  holder  sum  to  be  paid  by  the  winner  for  the 
of  the  envelope  might  knowingly  do  use  of  the  board;  this  does  not  con- 
with  his  card  and  dollar  after  he  had  stitute  a  lottery  or  render  the  keeper  or 
purchased  his  envelope,  but  in  the  pur-  owner  of  the  board  liable  to  indictment 
chase  of  the  envelope  itself,  which,  as  for  keeping  or  setting  up  a  lottery;  but 
was  represented  by  the  seller,  might  whether  upon  these  facts  the  owner  of 
contain  a  card  or  ticket  that  would  give  the  table  is  not  indictable  for  keeping 
him  the  right  to  buy  for  one  dollar  an  or  exhibiting  a  table  for  gaming  within 
article  worth  hundreds  of  dollars,  or  the  meaning  of  section  4208  of  the  Ala- 
one  of  little  or  no  value.  bama  Code,  is  not  decided.     Buckalew 

Vor  would  the  charaoter  of  the  trans-  v.  State,  62  Ala.  334. 
action  be  changed  by  assuming  that  Po<As  oh  Horao  Baoos.-^** Auction 
the  ticket  in  every  envelope  really  rep-  pools,"  "French  pools"  and  "Combina- 
resented  some  article  of  merchandise  tion  pools"  upon  horse  races,  are  lot- 
intrinsically  worth  the  dollar  which  the  teries,  within  the  meaning  of  the  New 
holder  will  be  obliged  to  pay.  If  every  Jersey  Crimes  act.  State  v.  Lovell,  10 
ticket  in  an  ordinary  lottery  represented  Vroom  (N.  J.)  458. 
a  prize  of  some  value,  yet  if  these  m  the  trial  of^  an  indictment  for  sell- 
prizes  were  of  unequal  values  the  scheme  ing  numbers  in  a  lottery  scheme,  it  was 
of  distribution  would  still  remain  a  lot-  not  error  to  admit  in  evidence  a  book 
tery.  It  is  not  necessary  in  such  a  case  called  a  dream  book,  and  a  chequered 
that  the  indictment  should  particularly  paper  with  numbers  upon  it,  both  hav- 
describe  the  card  or  ticket  contained  in  ing  been  found  on  the  premises  where 
the  envelope.  It  is  sufficient  to  de-  the  numbers  were  sold,  and  both  being 
scribe  it  in  the  language  of  the  act  as  a  identified  as  being  used  in  the  policy 
lottery  ticket  It  is  not  improper,  on  business.  It  was  not  error  to  refuse  to 
such  a  trial,  to  allow  the  prosecution  to  charge  the  jury  upon  such  trial  that 
read  to  the  jury  the  contents  of  other  there  could  be  no  conviction  unless  de- 
envelopes  found  among  those  which  the  fendant  expressly  promised  to  pay  or 
defendant  sold,  besides  the  one  shown  insure  to  the  purchaser  some  money  or 
to  have  been  sold  in  this  case.  Those  thing  in  the  event  of  the  number  being 
envelopes,  with  the  handbill  advertise-  successful;  such  a  promise  must  be  in- 
ments  found  at  the  defendant's  place  of  ferable  from  the  general  character  of 
business,  and  bearing  his  name,  are  ad-  the  business  in  which  the  numbers  were 
missible  for  the  purpose  of  showing  the  purchased.  Clark  v.  State,  18  Vroom 
true  character  of  the  transaction.  Dunn  (N.J.)  556. 
V.  People,  40  III.  465.  ▲  game  or  derlee  of  chaneo  in  the  na- 

Where  a  wheal  la  rovolTOd  npon  a  ture  of  a  lottery  is  within  the  prohibi- 

pivot  or  axil,  having  a  fixed  index  at-  tion  of   the   statute    against    lotteries, 

tached   to  it,  which,  when   the  wheel  The    payment    of  money  in  what    is 

stops,  points  to  one  of  the  figures  on  its  known  as  ^'playing  policy,"  that  is,  upon 

face,  corresponding  with  other  figures  the  selection  of  certain  numbers,  which, 

on  cards,  checks  or  "paddies,"  which  are  if  drawn  in  a  lottery,  entitle  the  person 

sold  to  the  players  before  each  revolu-  paying  to  a  much   larger  sum,  is  the 

tion  of  the  wheel,  the  holder  of  the  purchase  of  an  interest  or  share  in  a 
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lottery  within  the  meaning  of  the  pro-  getting  either  the  money  or  the  card, 

vision  of  said  statute  (i  New  York  Rev.  accordingly  as  he  may  select;  but  if  he 

Stat.  667,  §  32),  which  authorizes  the  got  a  card,  he  became  entitled  to  an- 

purchaser  to  sue  for  and  recover  double  other  box  of  candy.     Held^  to  consti- 

the  sum  paid.     Wilkinson  v.  Gill,  74  N.  tute  a  lottery,  and  to  be  in  violation  of 

Y.  63.  the  statute.    The  Code,  §  1047;  Sute  r. 

BotUiic  Up  a  Lotttry. — The  relator  Lumsden,  89  N.  Car.  572. 
was  arrested  on  the  charge  of  setting  ▲  pcraon  oaxrled  on  a  gmme  in  vhidi 
up  a  lottery.  He  was  selling  packages  the  public  were  invited  to  take  part,  de- 
of  "prize  candy"  at  five  cents  each;  scribed  as  follows:  Anyone  wishing  tD 
coupons,  entitling  the  holder  to  a  small  play  chose  a  number  and  paid  a  cer- 
sum  of  money,  were  placed  in  some  of  tain  sum  for  it;  and  the  conductor  of 
the  packages.  These  coupons  were  the  game  then  drew  an  envelope  from 
cashed  on  presentation  at  the  counter,  a  box  full  of  them,  which  envelope  con- 
The  words  "no  lottery"  were  conspicu-  tained  a  slip  with  many  numbers  upoa 
ously  posted  up  on  the  premises.  This  it.  If  the  number  chosen  was  found 
court,  in  State  v.  Manerfield,  had  oc-  among  those  upon  the  slip,  the  persoa 
casion  to  define  an  illegal  lottery,  who  chose  it  received  a  multiple  of  the 
Briefly  stated,  it  may  be  said  to  be  the  sum,  paid  by  him,  greater  or  le«&  re- 
distribution of  prizes  b}'  chance.  What-  cording  to  the  odds  agreed  upon;  if  not 
ever  amounts  to  this,  no  matter  how  he  lost  what  he  paid.  Perhaps  it  is  a 
ingeniously  the  object  of  it  may  be  con-  little  difficult  to  show  how  the  game  is 
cealed,  is  a  lottery.  This  relator  evi-  more  than  a  wager, 
dently  regarded  his  occupation  as  at  ▲  tMt,  however,  is  vsually  sxseatory 
leastquestionable,  by  placing  the  words  on  both  sides,  isolated  and  determined 
**no  lottery"  upon  his  premises.  An  by  events  independent  of  any  act  of  the 
honest  man  has  no  occasion  to  place  parties,  while  in  this  game  a  price  U 
the  words  "not  a  thief  upon  his  hat.  The  paid  for  the  chance  of  a  prize,  and  it  is 
mayor  was  right  in  making  the  arrest,  determined  by  a  mechanical  device 
State  on  rel  of  Reaslee  v.  Sheriff,  10  worked  by  the  manager  of  the  game 
Phil.  Rep.  (Pa.)  203.  according  to  a  scheme  held  out  to  the 

It  does  not  appear  firom  the  author!-  public,  whether  he  who  pays  themoner 

ties  defining  the  term  "lottery"  that  in  is  to  have  the  prize   or  'nothing.   It 

order  to  constitute  one  the  lot  must  be  may  be  that  the  difference  between  this 

actually  cast  or  drawn  by  the  managers  and  single  wager  on  the  cast  ot  a  die  is 

of  the  game,  or  that  a  personal  par-  only  one  of  degree;  but  if  so,  the  differ- 

ticipation  of  the  party  paying,  such  as  ence  is  sufficient  to  warrant  the  jun-in 

drawing    a    number    with      his    own  finding  the  game  to  be  a  lottery  withfai 

hand,  would  change  the  character  of  the  provisions  of  section  i,  chapter  :o^ 

the  scheme  so  that  it  would  not  be  a  of  the  Public  Statutes  of  Afa.FjaciMt'/i/. 
lottery.     Fleming  v.  Bills,  3  Oreg.  286.        We  caimot  say  as  a  matter  of  lav 

The'  policy  of  Texas,  in  respect  to  lot-  that  the  fact  that  the  prize  was  monev 
teries,  is  clearly  shown  hy  the  prohibi-  and  not  specific,  and  that  more  than 
tion  contained  in  ^  47,  art.  3,  of  the  con-  one  could  select  the  same  number  with 
stitution.  Appellant  sold  "prize  the  same  result,  prevented  the  game  from 
candy"  in  boxes,  at  fifty  cents  each,  being  a  lottery.  It  is  a  lottery  accord- 
representing  each  box  to  also  contain  a  ing  to  the  popular  use  of  the  word  as 
prize  of  money  or  jewelry — the  pur-  shown  in  the  dictionaries,  according  to 
chaser  selecting  his  box  in  ignorance  of  history,  to  which  lotteries  with  monev 
its  contents,  lield^  a  device  in  the  na-  prizes  not  specific  have  long  been 
ture  of  a  lottery,  and  in  violation  of  the  known,  and  according  to  the  course  ot 
penal  code,  subjecting  the  appellant  to  the  decisions.  Com.  v,  Wright,  137  Mass. 
a  fine  of  not  less  than  $100  nor  more  250;  s.  c,  50  Am.  Rep.  306. 
than  $1,000.  Holoman  V.  State,  2  Tex.  Written  Onaraatee  of  Fxlst.— The 
App.  610.  Virginia  act  of  assembly  of  Februarr, 

The    defendant    sold    to    customers  1825,  entitled  "an  act  to  prevent  the  sale 

small  boxes  of  candy,  of  trifling  value,  of   lottery   tickets  within  this  Sta^. 

for  the  chance  or  opportunity  of  desig-  does  not  come  within  the  29th  section 

nating  one  of  certain  pictures,  conven-  of  the  gaming  law,  and  is  therefore  not 

iently  arranged  in  his  place  of  business,  to  be  interpreted  as  a  remedial  lav,  but 

behind  some  of  which  were  small  sums  like  other  penal  statutes.     A  guarantee 

of  money,  and  behind  others  a  card  on  or  written  assurance  or  promise  where- 

which  was  the  letter  "C,"  the  purchaser  by  the  warrantor  binds  himself  that  be 
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generally  construed  the  purposes  and  results  of  these  subter- 
fuges with  much  strictness,  and  in  almost  every  case  they  have 
been  held  to  be  in  violation  of  the  terms  or  meaning  of  those 
statutes  for  the  prevention  of  lottery  practices,  in  force  within 
the  limits  of  the  proper  jurisdiction.^ 

12.  DrawiIlgl^  Art  Viiioii%  Gift  Snterpiiaei^  etc. — By  the  adjudica- 
tions on  the  subject,  it  now  seems  to  be  well  settled  that  those 
enterprises  which  were  conducted  upon  the  plan  of  distributing 
prizes  by  lot  to  all  who  became  connected  with  these  organiza- 
tions by  paying  certain  sums  of  money  for  membership  therein,* 
such    as    art    unions,'    picture    drawings,*    gift     enterprises 

will  pay  the  prize  which  may  be  drawn  a  lottery.  Buckalewx;.  State,  62  Ala.  334. 
to  a  certain  number  in  a  lottery,  when  2.  GoodB  Bold  with  Chftnoes  for  Prlies. 
8old  by  the  proprietor  of  a  lottery  or  a  -^Common  gaming  is  an  agreement  be- 
duly  authorized  agent  of  the  proprietor,  tween  two  or  more  persons  to  risk 
is  strictly  a  lottery  ticket,  although  it  is  money  or  other  things  of  value,  on  a 
not  written  in  the  form  of  Tottery  contest  or  chance  of  any  kind,  where 
tickets  and  the  sale  of  such  guarantee  by  one  must  be  loser  and  the  other  winner, 
such  proprietor  or  his  agent  is  forbidden  Thus,  the  fashionable  sporting  artifice, 
by  the  said  statute.  If  any  individual  commonly  called  '*a  gift  enterprise,''  by 
opens  an  office  and  sells  guarantees  as  which  a  merchant  or  tradesman  sells 
a  substitute  for  lottery  tickets,  he  hold-  his  wares  for  market  value,  but,  by  way 
ing  the  tickets  themselves  for  the  benefit  of  inducement,  gives  to  each  purchaser 
of  the  purchaser,  he  sells  those  things  a  ticket,  which  entitles  him  to  a 
which  are  substantially  lottery  tickets,  chance  to  win  certain  prizes,  to  be  de- 
and  such  sale  is  forbidden  by  the  said  termined  afler  the  manner  or  a  lottery, 
act.  State  v,  Chubb,  5  Rand.  (Va.)  is  common  gaming  under  our  laws,  and 
715.  See  also  Randle  v.  State,  42  Tex.  all  persons  aiding  or  abetting  such 
580;  State  V,  Randle,  41  Tex.  292.  transactions    are    indictable.     Bell   v. 

1.  (Tracy  v.  Talmage,  14  N.  Y.  dis-  State,  37  Tenn.   (5  Sneed)   507.     See 

tinguished);  Hull  v,  Ruggles,  26  N.  Y.  also  Bibb  v.  Miller,  11  Bush  (Ky.)  308. 

424*  3.   An    annual   dlstrlbntlon   by  lot, 

Fool  seUlng  is  not  punishable  as  the  among  the  members  of  an  art  union,  of 

offence  of  maintaining  "a   lottery  for  works  of  art,  purchased  by  their  sub- 

the    disposal    of   money,"   within    the  scriptions,  is  a  lottery,  and  renders  the 

meaning    of    a    municipal    ordinance  parties  liable  to  the  penalty  therefor, 

against   keeping  any   *iottery,  policy.  Almshouse  v.  Art  Union,  7  N.  Y.  228; 

bucket  shop,  board   of   trade    or   any  s  c,  13  Barb.  (N.  Y.)  577.     But  it  does 

other  scheme  or  place  for  drawing  or  not  subject  the  property   to   forfeiture 

disposing  of  money,  wheat    or    other  under  the  statute.    People  v.  American 

property  within  the  city."     People  v.  Art  Union,  7  N.  Y.  240;  r^v^rji «^s.c., 

Reilly,  50  Mich.  384.  13  Barb.  (N.  Y.)  577;  and  overruling 

Lot  18  defined  to  be  "a  contrivance  to  Bennett,  v,    American    Art   Union,  5 

determine  a  question    by    chance,  or  Sandf.  (N.  Y.)  614. 

without  the  action  of  man's  choice  or  A  gift  ooncert  is  a  lottery,  within  the 

will."     When  such  contrivance  is  ap-  provisions    of    the    revised     statutes, 

plied  to  gaming  when  the  chances  are  Negley  v.  Devlin,  12  Abb.  Pr.  (N.  Y.) 

sold  before  the  game  is  plaved,  it  is  a  N.  S.  210. 

lottery    condemned    by    the    statute.  The  Bale  of  packages  of  prize  candy 

Chavannah  v.  State,  49  Ala.  396.  is   lottery  within  the  meaning  of  the 

The  oonrts  take  notice  of  what  constl-  statute.     The    persons    who    sell    the 

tutee  a  lottery;  that  it  is  a  distribution  packages  singly  to  purchasers  are  those 

of   prizes    by    lot    or    chance.      The  who    incur    the    penalty     for    selling 

chances  are  purchased  generally  by  the  tickets.     Hull  v.  Ruggles,  65  Barb.  (N. 

purchase  of  tickets.    It  is  not  necessary  Y.)  432. 

that  tickets  should  be  issued.     When-  4.  Thomas  v.  People,  59  III.  160;  State 

ever  chances  are  sold  and  the  distribu-  v.  Shorts,  3  Vroom  (N.J.)  398;   State 

tion  of  prizes  determined  by  lot  there  is  v,  Lumsden,  85  N.  Car.  572. 
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are  lotteries  within  the  purview  of  the  statutes  enacting  such 
offences,  and  their  participants  and  promoters  are  subject  i^) 
whatever  penalties  are  thus  imposed.* 

13.  Punishment  for  Violation  of  Statutei. — In  the  enforcement  of 
those  penal  statutes  against  the  lottery  business,  in  its  various  fonns, 
embraced  within  the  legislative  enactments  of  the  different  States,' 

IndOBtrUl  OoUeg*  aad  Home  FortlTaL  and  also  other  tickets  and  biUs  of  sd- 
— In  a  prosecution  for  an  alleged  sale  vertisement  of  similar  kind  sold  and 
of    a  lottery   ticket,  it    appeared    the  delivered  by  the  accused  to  other  par- 
ticket  was  as  follows:     '^Chicago  In*  ties,  as  tending  to  prove  the  intent  with 
dustrial  College   and    Home  Festival,  which  the  ticket  was  sold.    Thomai  v. 
This  ticket  is  a  receipt  for  $5,  in  pay-  People,  59  111.  160. 
ment  for  and  delivery  of  a  steel  plate  1.  ▲    Gift    Bale    of  Book!.— Sute  v. 
engraving,  and  admission  to  our  con-  Clark,  33  N.  H.  329. 
certs  and  lectures,  for  which  it  is  sold.  Oame    Called    *'01ft    BaterpxlM.'* - 
By  order  of  the  officers.    Thomas  &  State  v.  Bryant,  74  N.  Car.  207. 
Co.,  general  agents.'*  Besides  the  ticket  "Priie  Ck^ncerta." — State  v.  Thicher, 
a  steel  plate  engraving  was  delivered  97  Mass.  583. 

to  the  purchaser,  and  also  a  bill,  en-  2.  Selli&ff  Folides. — Section  sofch. 

titled,  "Grand  National  Festival,  to  erect  504,  of  1851,  as  amended  by  ch.  214  01 

in  the  City  of  Chicago  an  Industrial  185J,    provides  that    any  person  wia 

College  and  Home  for  Unfortunate  Fe-  shall,  among  other  things,  "sell  orverJ 

males,*'  and  it  was  proposed  in  the  bill  what  are  commonly  known  as  or  an 

to  give  a  series  of  musical  receptions  and  called  lottery  policies,"  shall  be  taken 

a  course  of  lectures  in  Chicago;  at  the  and  held  to  be  a  common  gambler,  and 

close  of  which,  and  after  the  sale  of  be  punished  as  therein  provided.  HtU, 

200,000  copies  of  steel  plate  engravings,  that  an   indictment  charging  the  ac- 

to  distribute  to  the  purchasers  of  en-  cused  with  unlawfully  and  knowingir 

cravings,  "in  a  just  and  legal  manner,"  vending  and  selling  a  certain  paper  is- 

$200,000    in    presents,    amounting     in  strument  and  writing  commonlv  ctlkd 

number   to  3,012.    Twenty-eight-  hun-  a  lottery   policy,   which  was  then  in 

dred   of  this  number  were   to   be  the  terms  set    out,  was  sufficient;  that  it 

newspapers  of  Chicago,  at  a  price  of  was  not  necessary  that  the  nature  of  the 

from  $2  to  $12  each.    The  remaining  lottery,  or  the  manner  in  which  its  ob- 

212  were  estimated  at  $25,000  to  $50,000.  jects  were  to  be  promoted  should  bedc- 

It  was  held  (i)  that  this  was  "a  scheme  scribed. 

for  the  distribution  of  prizes  by  chance,"  Wliere  two    different  mledsmMBon, 

and  constituted   a    lottery  within    the  one  of  which  is  punishable  by  fine  ani 

meaning  of  the  statute.  imprisonment,   and   the  other  bv  ftne 

(2)  The  fact  no  plan  of  distribution  only,  are  set  out  in  diflTerent  counts 
had  been  determined  on  at  the  time  of  in  an  indictment,  it  is  error  for  the 
the  sale  of  the  tickets  would  not  re-  court  to  charge  the  jury  that  a  general 
lieve  the  scheme  of  its  character  as  a  verdict  may  be  rendered  thereon;  and 
lottery,  when  it  was  apparent  that  some  to  impose  a  sentence  of  both  fine  and 
of  the  purchasers  of  tickets  wi>uld  fail  imprisonment  under  a  general  verdict 
to  receive  a  prize.  of  guilty  so  rendered.    Dunn  v.  People, 

The  promise    that    the   distribution  27  Hun  (N.  Y.)  272. 

should  be  in  '*a  just  and  legal  manner,**  Under  Statute  Against  Otmiaf-T-To 

was  evasive.  vend  or  buy  lottery  tickets  in  a  private 

(3)  And  even  if  the  ticket  to  the  con-  lottery  is  gaming,  within  the  meaning 
certs  and  lectures  and  an  engraving  of  our  statutes,  and  in  this  as  in  other 
were  intrinsically  worth  the  price  paid  offences  inferior  to  felony  therearenoac- 
for  the  ticket,  the  scheme  would  still  be  cessories,  all  concerned  in  their  comraiv 
a  lottery,  sion  being  principals.    The  act  of  iSi^ 

(4)  It  was  proper  in  such  a  case  to  617,  declaring  all  persons  convicted  of 
admit  in  evidence,  on  behalf  of  the  gaming  disqualified  to  hold  office  for  mt 
prosecution,  not  only  the  ticket  sold,  years,  is  constitutional,  and  it  is  e^Tor 
but  the  bill  or  advertisement  delivered  in  the  court,  after  conviction,  not  to 
to  the  purchaser,  which  explained  the  make  such  disqualification  a  part  of  tfte 
purpose  and  character  of  the  scheme,  judgment,  which  error  it  is  the  duty  ol 
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by  prosecution  and  conviction  for  the  offences  prescribed,* 
numerous  questions  have  arisen  affecting  the  nature  of  the  crime 

or  misdemeanor  as  charged,*  the  sufficiency  of  the  indictment  or 

the  attorney  general  to  correct  on  ap*  dictment  on  the  statute  prohibiting  the 

peal.   State  f'.  Smith  and  State  v.  Lane,  sale  of  lottery  tickets,  giving  the  ac- 

lo  Tenn.  (2  Yerg.)  272.  cused  the  addition  of  lottery  vender, 

1.  Name  of  Promoter  Should  Im  In-  when  his  proper  addition  was  broker, 
Oludod  in  the  Indictment. — It  is  neces-  furnishes  good  cause  for  abating  the  in- 
sary  to  the  validity  of  an  indictment  dictment*  on  the  ground  that  this  incor- 
for  maintaining  a  lottery  nuisance,  that  rect  addition  was  an  epithet  calculated 
the  name  of  the  promoter  (intended  in  to  prejudice  defendant  with  the  jury. 
the  penalty)  should  be  either  inserted  State  v.  Bishop,  15  Me.  122. 
or  endorsed  upon  the  indictment.  A  2.  Policy  in  Foreign  Lottery. — The 
count  in  an  indictment  is  not  ill  for  sale  of  a  policy  dependent  on  the  draw- 
duplicity,  which  avers  that  the  defend-  ing  of  a  foreign  lottery  is  the  sale  of  an 
ant  was  engaged  in  **a  lottery,  scheme  interest  in,  or  portion  of,  an  illegal  lot- 
or  device  of  chance;"  a  lottery  is  a  terv,  within  the  meaning  of  the  revised 
scheme  and  device  of  chance.  A  count  statutes;  and  the  money  paid  may  be 
is  not  amenable  to  the  objection  of  du-  recovered  back.  Wilkinson  v.  Gill,  10 
plicity,  which  avers  that  the  defendant  Hun  (N.  Y.)  156;  s.  c,  74  N.  Y.  63; 
printed,  published  and  circulated  an  Qrover  v.  Morris,  73  N.  Y.  473. 
advertisement  of  a  lottery.  Principal  Liable,  Though  Bold  through 

It  is  a  single  offence,  that  of   nui-  Agent. — The  principal  who    furnishes 

sance;  no  matter  in  what  form  the  de-  the   tickets   for  sale   is  liable  to    such 

fendant^s   participation   consists.    The  action,  though  they  are  sold  through  an 

count    describes  the  means  by  which  agent;  and    several   causes  of    action, 

his  guilt  may  be  proved.     A  scheme  is  arising  from  successive  sales,  may  be 

none  the  less  a  lottery  because  it  prom-  joined,  and  a  recovery  had  for  double 

ises  a  prize  to  each  ticket  holder,  the  the    aggregate    amount    paid    for  the 

prizes  to  be  drawn  being  of  different  tickets.    Grover  v,  Morris,  73   N.   Y. 

values;   nor  because  prizes   are  called  473. 

presents  in  the  prospectus;  nor  be-  A  resale  of  a  ticket  by  a  third  per- 
cause  the  tickets  consist  of  re-  son,  in  a  lottery  not  authorized  by  the 
ceipts  for  subscriptions  to  a  news-  legislative  authority  of  this  State,  to- 
paper,  but  numbered  to  compare  with  tally  disconnected  with  and  from  the 
the  numbers  upon  the  articles  to  be  dis-  lottery,  is  not  a  violation  of  the  statute, 
tributed.  when    the    previous    purchase    extin* 

Lottery  AdyorUsement. — A  count  guished  all  interest  or  ownership  of  any 
which  charges  the  defendant  with  in-  agent,  conductor,  manager  or  proprietor 
serting  a  lottery  advertisement  in  a  in  the  ticket,  but  otherwise  it  is.  Solo- 
newspaper  published  in  New  York,  and  mon  v.  State,  27  Ala.  26;  Boullemet  v, 
circulated  in  this  State,  without  aver-  State,  28  Ala.  83. 
ment  that  the  defendant  had  something  An  indictment  finr  embesslement 
to  do  with  its  circulation  in  this  State,  is  charging  that  the  defendant  was  the 
bad  upon  demurrer.  It  is  averred  agent  and  employee  of  a  certain  person 
against  the  defendant  that,  at  a  place  "fbr  the  purpose  of  collecting  money  on 
and  on  a  day  named,  he  was  concerned  a  certain  lottery  ticket,'*  and  then  prop- 
in  a  lottery  by  selling  a  ticket  to  one  erly  charging  the  embezzlement  of  such 
Henry  May;  the  count  describing  the  money,  but  not  more  particularly  de- 
lottery  and  ticket.  It  would  have  been  scribing  the  lottery  ticket,  is  sufficient, 
more  finished  pleading  to  allege  that  he  as  such  ticket  is  not  the  basis  of  the 
was  so  concerned  by  **then  and  there"  prosecution.  In  such  case  it  is  no  de- 
selling  the  tickets.  But  the  law,  not  fence  to  the  charge  of  embezzlement 
standing  upon  such  nicety,  regards  the  that  the  money  feloniously  converted 
omitted  words  as  immaterial.  was  collected  on  a  lottery  ticket  Issued 

The  lottery  ticket  may  he  set  out  in  in  the  transaction  of  an  unlawful  busi- 

an  indictment  by  copy,  and,  if  it  does-  ness.     Under  section  1755,  R.  S.  1881, 

not  appear  upon  its  face  to  be  a  ticket  the  indictment  is  sufficient  if  the  offence 

it  may  be  alleged  and  proved  to  be  such,  charged  is  stated  with  such  a  degree  of 

State  r.  Willis,  78  Me.  70.  certainty  that  the  court  may  pronounce 

Prejndieial  with  the  Jury. — In  an  in-  judgment  upon  a  conviction  according 
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information  presented,^  and  the  character  and  amount  of  evidence 

to  the  right  of  the  case.     Woodward  v,  ant  sold  a  lottery  ticket,  in  the  word% 

State,  103  Ind.  127.  and  figures  following,  it  must  contain  j 

Criminal  Law — ▲dvertlsliig  Lottery —  literal  recital  of  the  tickets,  and  a  n- 

Indictment— 01ft   Enterprise. — An    in-  nance  in  spelling  a  name,  though  the 

dictment,  charging  that  the  defendants,  sound  is  the  same,  as,  BurrillforBunaX 

at,  etc.,  on,  etc.,  published  an  advertise-  is  fatal.    Com.  v.  Gillespie,  7  S.  &  R. 

ment  (set  out)  that  they  would,  on  a  (Pa.)  469. 

day  named,  give  to  the  person  buying  Object  of  Lottery  Need  Not  be  Statel— 

foods  at  their  store  to  the  amount  of    One  who  buys  a  lottery  ticket  for  the 

fty  cents,  and  guessing  the  nearest  the  purpose  of  proving  its  sale  is  not  an  ac- 

number  of  beans  in  a  glass  globe  in  their  complice  of  the  seller.    The  criminal 

window,  a  gold  watch,  is  good,  under  intent  was  wanting.     People  v.  Koelke, 

section  2078,  R.  S.  1881,  making  it  an  39  Hun  (N.  Y.)  461. 

offence  to  advertise  a  lottery.      Hudel-  An    indictment    for    edllBf  lettcrj 

son  ef  al.  v.  State,  94  Ind.  426;  s.  c,  48  pOtldee  must  show  upon  its  face  that 

Am.  Rep.  171.  the  lottery  was  an  illegal  lottery.   Bat 

Lottery — Dlatrlbatlon    of  Prlxet   to  where  the  indictment  charged  thed^ 

Bubscrlben  to  a  NewsxMtper. — ^The  pro-  fendant  with  selling   to  one  "H^harlo 

prietors  of  a  newspaper,  in  pursuance  W.   Wood"  a  certain   written  dence 

of    a     prearranged     and      advertised  and  lottery  policy,  intended  to  entitle 

scheme,  issued  to  each  subscriber  for  the  holder  or  bearer  thereof  to  a  prize 

their  paper,  in  addition  to  the  paper  it-  in  a  lottery,  a  further    description  of 

self,  and  without  extra  charge,  a  ticket  which  said  lottery   the  grand  inquest 

which  entitled  the  holder  to  participate  was  unable   to  give,  etc.,  ieid,  i,  that 

in  a  distribution  of  prizes  offered  by  the  the  words  "prize  in  a  lottery"  were 

proprietors  to  all  persons  who  should  sufficient  to  indicate  its  illegal  charac- 

become  subscribers.    The  distribution  ter,  and,  2,  th^t  the  lottery  was  suffi- 

was    made    by    lot.    Heldj    that    the  ciently  described,  when  it  is  stated  that 

scheme  was  a  lottery  within  the  pur-  the    ticket    was  sold   to    Charles  W. 

view  of  the  criminal  laws;  and  it  made  Woods,  and  that  the  grand  inquest  are 

no  difference  that  the  tickets  were  not  unable    to  give   a  further   de«:ription 

sold,  but  were  given  to  subscribers  and  thereof.     A  lottery  is  a  scheme  for  the 

to  no  one  else.     State  v.  Mumford,  Ap-  distribution  of  prizes  by  chance.  The 

pellant,  73  Mo.  647;  s.  c,  39  Am.  Rep.  mere      determination      of     question* 

532.  by    lot,  when    there  are    no  distribu- 

Wbere  tliree  lottery  tickets  are  sold  tion  of  prizes  by  chance,  does  not  cod- 

to  one  person  at  one  time,  and  are  at-  stitute  a  lottery  within  the  meaning  of 

tached  by  the   paper  on  which    they  the  law.    Com.  v.  Manderfield,  8  PhL 

were  printed,  this  constitutes  but  one  Rep.  (Pa.)  440. 

selling,  and  will  support  but  one  indict-  ▲      criminal      InDDrmatlOE     which 

ment.     Fontaine     v.     State,    6    Baxt.  charges   the  "wrongful   and   unlawful 

(Tenn.)  514.  sale  oi  a  certain  share  or  chance  in  1 

Evidence  that  a  paper  was  bought  certain  lottery,  and  device  in  the  nature 

and  sold  as  a  lottery  ticket  is  sufficient  ot   a  lottery,  known   as  the  Lonisiaoi 

to  prove  the  offence;  the  character  of  State  Lottery,"  is  sufficient    Such  an 

the  ticket  and  intent  of  the  parties  may  information     is     sufficiently     vended 

be  proved  by  evidence  of  similar  sales,  "upon  information  and  belief*  of  the 

shown  to  have  implied  a  lottery  venture,  affiant.    The  question  of  the  jurisdic- 

State  V.  Ochsner,  9  Mo.  App.  216.  tion  of  the  courts  of  appeals  on  the 

1.   Gonsplracy  to  Sell  Lottery  Tickets,  ground  that  a  constitutional  question  H 

—A  count  in   an  indictment  charging  involved,  can  be  raised  with  propriett 

that  the  defendant  sold  a  lottery  ticket,  only  when  the  question  is  a  tftirij  de* 

and  tickets  in  a  lottery  not  authorized  batable  one.     The  fourth  amendment  to 

by  the  laws  of  the  State,  is  bad  for  its  the  constitution  ot   the  United  States 

generality.     It  should  specify  the  name  has  no  application  to  the  judiciary  ofa 

of  the  lotterv  and  the  number  of  tickets  State.    State  v,  Kaub,   19  Mo.  Ap?- 

sold  and  delivered.    But  a  count  charg-  149. 

ing  a  conspiracy  to  sell  a  lottery  ticket  DUignlsed  Lottery  8eliemet.-^In  this 

and  tickets  in  a  lottery  not  authorized  State  the  sale  of  all  lottery  ticke^  H 

by  the  laws  of  the  State,  is  good.     If  prohibited,  as  no  lotteries  are  authorised 

the  indictment  charge  that  the  defend  •  by     statute.      Hence    tickets  in  no- 
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relied  on  or  required  to  sustain  a  conviction.*     Generally,  the  de- 
cisions of  the  courts  upon  these  matters  are  based  alone  on  the 

xnerous  of  the  schemes  gotten  up  to  aid  livan,  146  Mass.  142.    People  v.  Noelke 

schools  and  churches  and  gift  exhibi-  etal.,  94  N.  Y.  137. 

tions,  being  disguised  lotteries,  are  ille-  The  word 'lottery"  indicates  a  scheme 

gal  articles.  for  the  distribution  of  prizes  and  for  the 

No  ITnnsiial  Strlotnof  f    Baqvlred  in  obtaining  of  money  or  goods  by  chance. 
Framing   Indictment. —  An  indictment  It  is  not  essential,  therefore,  in  an  in- 
for  selling  a  lottery  ticket  is  sufficient  dictment,  under  the   provisions  of  the 
which   cluirges    the     defendant    with  statute  ( i  R.  S.  666,  §  29)  prohibiting  the* 
selling  or  vending  a  lottery  ticket  pur-  sale  of  lottery  tickets,  to  set  forth  the 
porting    to    entitle    the    holder    to   a  purpose  for  which  the  lottery  was  set 
prize,  share  or  interest  in  a  prize  to  be  on  foot — i.e.,  that  it  was  for  the  purpose 
drawn  in  a  named    lottery;  giving  a  of  setting  up  for  sale,  or  disposing  of 
general  description  of  the  ticket;  and  any  species  of  property, 
avers  that  the  selling  or  vending  was  (i.)  The  information  for  selling  lot- 
unlawful.  No  greater  strictness  in  plead-  tery  tickets  need  not  give  the  name  of 
ing  is  required  in  indictments  for  stat-  the*^  purchaser.     (2.)  It    is    immaterial 
utory  offences,  either  at  the  common  that  the  lottery  ticket  sold  also  appears 
law  or  under  our  criminal  code.    Com.  to  be  a  ticket  of  admission  to  a  concert. 
V,  Bicrman,  13  Bush  (Ky.)  345.  State    v.  Yoke,    9     Mo.     App.    582. 

Code  Fourm  Sofllclent. — An  mdictment  Opinion  by  Lewis,  P.  J. 

in  the   form  prescribed  by  the   code,  1.  Gbarge  of  Selling  to  Two  Pononi.— 

which  charges  that  the  defendant  set  An   indictment  for  a  sale  of  a  lottery 

up,  or  was  concerned  in  setting  up  or  ticket  to  two  persons  is  sustained  by 

carrying  on  a  lottery  without  the  legis-  proof  of  the  selection  of  the  ticket  by^ 

lative  authority  of  this  State,  is  suffi-  one,  in  the  presence  of  the  other,  pur- 

ciently  certain  and  definite  on  motion  suant  to  an  agreement  between  them 

to  quash.     Solomon  v.  State,  27  Ala.  to  buy  it  on  shares;    delivery  to  the 

26.  former  with  the  latter*s  consent;  and 

Setting  ITp  and  Promoting. — An  in-  payment  by  each  of  a  share  of  the 

dictment  on  the  public  statutes,  ch.  209,  price.      Com.    v,  Lang,  31  Mass.   (14 

5  I,  alleging  that  the    defendant  "did  Pick.)  76. 

set  up  and  promote  a  certain  lottery,"  Where  the  evidence  tended  to  prove 
which  said  lottery  was  then  and  there  that  the  defendant  sold  lottery  tickets, 
for  money,  is  sufficient.  At  the  trial  and  had  them  in  his  possession  for  that 
of  an  indictment  for  setting  up  and  pro-  purpose,  an  instruction  to  the  jury  that 
moting  a  lottery,  the  evidence  describes  they  must  find  him  guilty,  unless  he 
a  game  substantially  like  the  policy  or  had  explained  the  circumstances  con- 
envelope  game,  and  the  judge  ruled  sistently  with  an  innocent  intent,  is  not 
that,  if  the  evidence  was  believed,  "it  objectionable,  as  casting  the  burden  of 
was  a  lottery  and  a  setting  up  and  pro-  proving  innocence  on  the  defendant, 
motion  of  a  lottery,"  and  that  the  jury  The  admission  in  evidence  on  the  trial 
would  be  warranted  in  finding  the  de-  of  articles  seized  under  a  search  war-  ' 
fendant  guilty,  l/eidy  that  the  ruling  rant,  and  taken  from  the  defendant, 
did  no  go  too  far.  does  not  violate  article  12  of  the  decla- 

On  cross  examination  a  witness  was  ration  of  rights  of  the  constitution,  in 

asked  if  a  person  present  with  him  on  regard  to  searches  and  seizures.     State 

another  occasion  did  not    charge  him  v.  Dana,  43  Mass.  (2  Mete.)  329. 

with  having  picked  up  on  the  floor  a  Books  Are  Materials.— Bookf;,  kept  in 

ticket  produced  at  the  trial,  and  with  relation  to  the  proceedings  respecting  a 

having  proposed  to  swear  that  it  was  lottery  are  "materials,"  liable  to  seizure 

bought  of  the  manager  of  the  game,  under  a  search  warrant.    Com.  v.  Da- 

//eld,  that  the  exclusion  of  the  question  na,  43  Mass.  (2  Mete.)  320. 

was  within  the  judicial   discretion.     If  In  a  complaint,  under  the  Rev.  Stat., 

it   does  not  appear  with  certainty  that  ch.    142,   §§  i  and  2,  to  authorize   the 

several  transactions  were  not  parts  of  issuing  of  a  warrant  to  search  for  and 

one  continuous  setting  up  and  promot-  seize  lotterv   tickets,  the  complainant 

ing  a  lottery,   the  government  is  not  must    make  oath   to   his  belief  of  the 

obliged    to    elect    one  transaction  on  facts  stated  in  the  complaint.     It  is  not 

which  to  go  to  the  jury.    Com.  v,  Sul-  sufficient  for  him  to  swear  that  he  haa 
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well  known  rules  of  criminal  jurisprudence  ;*  in  many  instances, 

reasonable  cause  to  suspect,  and  does  others,  with  his  consent,  select  a  certsh 
«u8pect,  that  the  facts  stated  therein  number  or  numbers,  paying  him  there- 
are  true.  Lottery  tickets  which  have  for,  the  object  being  that  thej  are  to 
been  seized  under  the  provisions  of  the  lose  the  monev  so  paid  or  get  mort. 
statute,  and  brought  Into  court  or  before  and  if  lost,  the  keeper  of  the  ofGn 
a  magistrate  to  be  used  for  evidence,  on  retains  it,  such  a  person  would  be  guilt; 
a  warrant  illegally  issued,  are  not  liable  of  maintaining  and  keeping  a  scheicc 
to  be  burned  or  destroyed  under  the  or  device  for  hazarding  money.  Wilsor. 
provisions  of  section  5  of  the  statute  v.  State,  67  Ga.  658. 
providing  for  the  destruction  of  such  In  ord«r  to  sastaln  a  coiTlettoii  ftr 
tickets  in  certain  cases.  Com.  v.  Certain  Mlllng  lottery  tickota  there  must  be 
Lottery  Tickets,  59  Mass.  (5  Cush.)  proof  to  show  that  the  paper  repre- 
369.  sented  a  share  in  a  game  of  chance 
A  Sign  Board  Is  an  AdvertlMment. —  The  evidence  being  insufficient  to  in<- 
A  sign  board  erected  at  a  person's  place  tain  a  conviction,  and  the  case  having 
of  business,  giving  notice  that  lottery  been  fairly  tried,  the  accused  will  be 
tickets  are  for  sale  there,  is  an  adver-  discharged  on  appeal.  State  v.  Bruner, 
tisement  within  the  meaning  of  statute  17  Mo.  App.  274. 
1825,  ch.  184.  Such  a  si^board  Bvldenoe  Insofllclent. — Evidence  that 
erected  before  the  passage  of  that  act,  the  defendant  sold  a  paper  containinf 
if  continued  up  afterwards,  is  a  new  certain  figures,  that  he  kept  a  meino- 
advertisement,  by  which  the  penalty  of  randum  of  those  figures  in  a  book,  that 
the  statute  is  incurred.  he  had  previously  been  engaged  in  the 
Name  of  Tickets  Need  Not  Im  Stated. —  lottery  business,  and  that  a  paper  was 
In  an  information  upon  that  statute,  for  found  in  his  pocket  headed  "Result  of 
advertising  lottery  tickets,  it  is  not  Race  48,"  is  not  sufficient  to  warrant  1 
necessary  to  allege  by  name,  nor  on  the  conviction  for  selling  lottery  tickets. 
trial,  to  prove  by  name  what  kind  of  The  evidence  being  insufficient,  and  the 
lottery  tickets  the  defendant  advertised,  case  fairly  tried,  the  accused  will  be 
nor  that  they  were  advertised  as  being  discharged  on  appeal.  State  v.  Sell- 
for  sale  within  the  county  in  which  the  ner,  17  Mo.  App.  39. 
information  is  filed.  An  information  Erldence  that  the  defendant  sold  i 
founded  in  a  single  statute  is  not  slip  of  paper  bearing  certain  numbers 
vitiated  by  being  concluded,  contra  which  represented  the  purchaser's  ti:'.e 
for  mam  statuiorum.  Com.  v.  Hooper,  to  a  prize  which  might  be  drawn  br 
22  Mass.  (5  Pick.)  42.  such  numbers  in  a  lottery,  or  game  « 
It  iB  not  necenary  to  proye  that  the  chance,  in  the  nature  of  a  loiter?,  thea 
defendant  had  sold  tickets  in  person  to  intended  to  be  drawn,  is  insufficient  10 
support  a  conviction.  Whether  a  book-  sustain  a  conviction.  State  v.  Roth*- 
keeper  of  an  association  engaged  in  child,  19  Mo.  App.  137. 
carrying  on  a  lottery  is  guilty  of  parti-  A  oharge  whicli  iastruets  fbe  juT 
cipating  in.  the  ofience,  depends  upon  that  the  case  for  the  State  is  made  out 
.  the  evidence.  Marks  v.  State,  45  Ala.  by  proof  that  the  defendant  is  the 
38.  agent  "of  the  persons  carrying  anv  lot- 
Both  Condnetinc  and  Sale  of  Tickets.-  tery  not  authorized  by  our  statute 
Where  an  indictment  charged  both  the  laws,"  is  erroneous,  because  it  relieve* 
sale  of  lottery  tickets  and  also  the  con-  the  State  from  proving  that  the  defend- 
ducting  of  a  scheme  or  device  for  the  ant,  within  one  year  before  finding  the 
hazarding  of  money  or  other  valuable  indictment  and  within  the  countv  ir. 
thing,  there  was  no  error  in  charging  which  it  was  preferred,  had  done  an  act 
the  jury  that  if  they  believed  from  the  which  amounts  to  a  violation  of  the 
evidence  that  the  defendant  had  com-  statute.  Solomon  v.  State,  27  .Ala.  / 
mitted  the  offence  described  in  the  last  1.  Language  of  Statute  SnfficlABi— Ac 
count,  they  would  so  state;  nor  was  a  information  charging  the  selling  of  a 
verdict  in  these  words,  "We,  the  jury,  share  or  chance  in  a  lottery  scheme  or 
find  the  defendant  guilty  of  maintain-  gift  enterprise,  substantially  in  the  lin- 
ing and  keeping  a  scheme  or  device  for  guage  of  the  statute  prohibiting  lottcrte? 
hazarding  money,"  objectionable  as  a  and  defining  the  offence,  is  good  w 
special  verdict.  motion  to  quash  and  in  arrest  of  jud|* 
If  a  peraon  keep  an  office  in 'which  ment.  Front  i^.  State,  x  1 1  Ind.  49^  1^ 
are    exhibited    certain    numbers,    and  same  holding' on  the  same  questions  ifi 
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however,  they  necessarily  follow  from  the  construction  required 

by  the  scope  and  phraseology  of  each  particular  statute.* 

14.  Contraets  Connected  with  Lottery  Praoticee. — ^Agreements  of 
all  kinds  between  individuals,  in  which  the  consideration  for  the 
contract  is,  in  any  manner,  connected  with  so  as  to  become 
tainted  by  the  vice  of  illegal  lottery  transactions,  are  usually  held 
to  fall  within  the  established  rule  as  to  similar  transactions  con- 
nected with  violations  of  other  penal  statutes.*    They  are  either 

WaUon  V,  State,  iii  Ind.  599;    Salo-  lottery  tickets.    Where  the  evidence  is 

mon  V.  State,  27  Ala.  26.  insuflicient  to  sustain  a  conviction,  in 

Ctonoemed  in  Foreign  Lottery.—  a  criminal  case  which  is  tried  without 
Where  evidence  is  adduced  by  the  error,  the  appellate  court  will  reverse 
State  showing  that  the  defendant  had  the  case  and  discharge  the  accused, 
sold  tickets  in  a  foreign  lottery,  under  State  v.  Russell,  17  Mo.  App.  16. 
such  circumstances  as  tend  to  prove  The  Statute  Is  m  Follovs.— "If  any 
that  he  was  concerned  in  carrying  on  person  or  persons  shall  sell  any  lottery 
the  lottery,  if  the  defendant  wishes  to  ticket,  or  share  in  any  lottery  or  scheme 
protect  himself  on  the  ground  that  he  for  the  division  of  property  to  be  de- 
had  previously  purchased  such  tickets,  termined  bv  chance,  or  shall  make  or 
and  that  he  had  no  connection  with  the  draw  any  lottery  or  scheme  for  the  di- 
lottery,  the  onus  frobandi  rests  on  vision  of  property  as  aforesaid,  not 
him;  and  if  he  fails  to  adduce  any  evi-  authorized  by  law,  such  person  or 
dence  of  that  fact,  a  charge  which  as-  persons,  on  conviction  thereof  shall  be 
sumes  that  there  is  such  evidence,  or  fined,  etc.  (Revised  Statutes  982). 
which  refers  to  such  purchase  as  a  ma-  Aa  the  makiiig  of  a  lottwry  is  not 
terial  fact  in  the  cause,  is  abstract,  and  against  the  statute  unless  the  lottery  be 
may  be  properly  refused,  although  it  for  a  division  of  property,  that  object 
asserts  a  correct  principle.  Boullemet  must  be  described;  and  an  indictment 
V.  State,  28  Ala.  83.  charging  that  the  defendant  on,  etc.,  at, 

In  a  Baffle. — An  indictment  which  etc.,  unlawfully  made  a  certain  lottery 
charges  the  defendant  with  selling  for  a  division  of  property  to  be  deter- 
tickets  in  a  device  in  the  nature  of  a  mined  by  chance,  the  making  of  which 
lottery  called  a  raffle,  is  sufficient;  the  not  being  authorized  by  law,  contrary 
words  lottery  ticket  are  not  necessary,  to  the  statute,  etc..  held,  that  the  in- 
State  V,  Kennon,  21  Mo.  262;  State  v,  dictment  was  bad  after  judgment  for  not 
Woodward,  21  Mo.  265.  stating  the  situs  of  property.    Markle 

It  iB  not  necesiary  to  set  out    the  v.  State,  3  Ind.  535. 

ticket    by    its    tenor    or    purport;  the  To  establish  the  offence  of  selling  a 

words,  **a  certain   lottery  ticket,"  are  lottery  ticket  it  is  sufficient  to  show  that 

sufficient,  and  it  is  not  necessary  to  use  the  paper  was  bought  and  sold  as  a 

the  plural  number.      Freleigh  v.  State,  lottery  ticket.     State    v.    Ochsner,    9 

8  Mo.  606.  Mo.  App.  216. 

1.  Snfflciency  of  Indictment. — An  in-  Evidence  of  the  sale  by  the  defendant 

dictment  for  the  sale  of  lottery  tickets  of  similar  papers,  and  that  such  transac- 

which  merely  uses  the  language  emplov-  tions  always  implied  a  lottery  venture, 

ed  by  the  act  creating  and  defining  the  is  competent  as  tending  to  show  the 

offence  is  good,  thoush  it  fails  to  set  out  character  of   the   ticket  sold,  and  the 

the  ticket  and  aver  where  the  lottery  was  intent  and  understanding  of  the  parties, 

to  be  drawn,  or  its  name  and  purpose.  An  indictment  alleged  that  F  sold  to 

France  v.  State,  6  Baxt.  (Tenn.)  478.  one  E  a  part  of  a  ticket,  to  wit,  one 

Inraffldent  Erldence. — Evidence  that  quarter  part  of  a  ticket  in  a  certain 

the  defendant  sold  a  piece  of  paper  con-  lottery,  not  authorized  by  the  legisla- 

taining  certain  numbers,  and  that  im-  ture  of  the  State,  without  any  descrip- 

mediately  after,  when  arrested,  he  was  tion  of  the  ticket,  or  of  the  lottery  to 

engaged  in  writing  corresponding  fig-  which  it   belonged.     It    was  held^  as 

ures  in  a  memorandum  book,  is  not,  m  there  was  no  lottery  authorized  by  the 

the  absence  of  evidence  that  the  paper  legislature,   that    the    indictment  was 

represented  a  chance  in  a  lottery,  suffi-  sufficient.    State  v.  FoUet,  6  N.  H.  53. 

cient  to  support  a  conviction  for  selling  2.  The  law  will  not  presume  a  contract 
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absolutely  void  or  fail  to  invest  the  parties  with  any  such  lega! 
or  equitable  rights  as  will  be  recognized  by  the  courts  in  the  en- 
forcement of  its  terms  or  conditions  while  the  contract  remains 
executory,  or  granting  relief  from  alleged  injuries  resulting  there- 
from when  the  same  has  been  voluntarily  carried  into  effect  by 
the  parties  themselves.* 

illegal  or  against  public  policy  and  so  If  an  aiilgii—  ia  Imtoeed  to  take  l 

void,  when  it  is  capable  of  a  construction  note    by     a    promise  of  the  obligor 

which  will  make  it  lawful  and  valid,  to    pay    it,  his    suit  must  be  on  the 

A  contract  made  in  this  State  to  ad-  promise  and  not  on  the  note.    Morton 

vertise  a  lottery  in  other  States,  in  the  v.  Fletcher,  2  A.  K.  Marsh.  (Ky.)  13S; 

absence  of  proof  that  such  publication  Barton  v.  Hughes.  2  Browne  (ra.)  4I 

is  in  violation  of  the  laws  of  those  States,  Tba  dafMioe  to  an  actton  oil  apromti- 

will  not  be  held  illegal.  Orraes  v.  Dau-  worj  note  was  that  the  note  was  given 

chy,  82  N.  Y.  443.  for  an  illegal  consideration,  naroelj,for 

A  oonTayanoe  of  land  in  this  State  services  rendered  by  the  plaintiff  for 
founded  on  a  lottery,  authorized  and  the  defendant  as  clerk  of  the  defend- 
drawn  in  Pennsylvania,  is  void.  Ridge-  ant's  lottery  office.  There  was  no  en- 
way  V.  Underwood,  4  Wash.  (U.  S.)  dence  of  any  special  contract  before  the 
129.  services  were  performed;  nor  was  there 

A  nota  giT«n  for  lottary  tickaU  loaned  any  evidence  that  the  plaintiff  had  per- 
to  be  bet  is  void.  Colyer  v.  Ransom,  4  formed  any  services  of  an  illegal  char- 
Bibb  (Ky.)  1^52.  A  note  given  in  con-  acter.  Held,  that,  in  the  absence  of 
sideration  of  the  purchase  of  a  ticket  in  proof  that  the  plaintiff  perfonned  acts 
a  lottery  which  is  not  authorized  by  of  service  which  were  expressly  pro- 
law  is  void.  Clarke  v.  Harms,  i  A.  K.  hibited  by  law  or  public  policj,  itcan- 
Marsh.(Ky.)  198.  not  be  conclusively  presumed  that  he 

LeaM    Void. — The     sale    of  lottery  did  so  because  he  was  the  employee  of 

tickets  being  illegal,  a  lease  of  premises  one  who  might  have  contemplated  or 

to  be  used  for  the  purpose  of  such  sale  performed  such  acts;  nor  can  it  be  pr^ 

is  void  and  the  rent  reserved  thereon  sumed,  in  the  absence  of  proof  of  the 

cannot  be  recovered.     Edelmuth  v,  Mc-  terms  of  his  contract,  that  by  its  stipo- 

Garren,  4  Daly  (N.  Y.)  467.  lations  he  was  to  perform  illegal  acts. 

1.  Dae  Bill  on  Bale  of  Lottery  Ticketf  Riggs  v.  Adams,  12  Ind.  199. 

VoM. — Under  the  statute  of  Tennessee  An  indentnre,  whereby  a  party  agrees 

(§  4890,  Code),  any  person  who  "vends  to  furnish  money   for  the  purpose  of 

or  attempts  to  vend  any  lottery  ticket  "carrying  on  the  general  business  of 

in  this  State,  etc.,  "is  guilty  of  a  misde-  brokerage,  embracing,  as  time  and  op- 

meanor."  ,  Therefore,  a  due  bill  for  the  portunity  shall    give,   the  vending  of 

payment  of  money  by  an  agent  to  a  lottery  tickets,"  is  void  on  the  face  of 

principal  on  account  of  money  received  it.      Williams  v.   Woodman,  8  Pick, 

by  the.  former  on  sales  of  tickets  left  (Mass.)  78. 

with  him  by  the  latter,  is  an  unlawful  Under  tlie  Indiana  conititiitlon  pro- 
contract  and  cannot  be  enforced  in  the  hibiting  lotteries  and  sales  of  lotterr 
courts.  Lanahan  v.  Pattison,  i  Flip,  tickets,  and  the  statute  prohibiting  the 
(U.  S.)  410;  Guenther  v,  Dewein,  11  aiding  of  any  lottery  scheme  or  gift  en 
Iowa  133.  terprise  for  the  division  of  propcrtv  to 

No  Action  Lies  for  Bale  of  Tleketf . —  be  determined  by  chance,  even*  coo 

Where  tickets  in  a  lottery  not  author-  tract  in  aid  thereof  is  void.    Rothrock 

ized  by  the  laws  of  this'  State,  nor  of  v.  Perkinson,  61  Ind.  39. 

the  United  States,  were  sent  to  a  per-  The  drawing  of  a  lottary,  with  the 

son  residing  in  another  State,  to  sell,  it  consent  and   participation  of  the  ss- 

was  keld  that  as  the  sale  of  such  tickets  sured  in  a  building  insured  agsiof^  ^ 

in    this    State    is  unlawful,  no  action  by  fire  as  "a  shoe  manufactory'."  doo 

could  be  maintained  by  the  person  who  not  avoid  the  policy  on  the  buildt&g< 

sent  the  tickets  against  the  agent  to  re-  nor  on  the  stock   therein.    Boardmio 

cover  the  money  the  latter  might  have  v.  Merrimack   Mut.   Fire  Ins.  Co,  » 

obtained  by  a  sale  of  the  tickets.    Udell  Cush.    (Mass.)    583.    See  also  Gav- 

V.  Metcalf,  5  N.  H.  396.  bling  Contracts,  vol.  8,  p.  1002. 
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LOW. — See  note  i. 


1.  Low  W«k«r  Kftzk— (See  also,  as  to  it  been  otherwise,  many  noble  works 
low  water  mark,  Boundaries,  Lakks  designed  to  enrich  and  benefit  her  dti- 
AND  Ponds). — ^The  deed  is  not  before  sens  must  have  failed  in  an  encounter 
us,  but  it  seems  the  title  of  the  plaintiff  with  private  interests.  The  importance 
extended  to  low  water  mark,  and  on  of  the  rights  thus  reserved  will  be  seen 
this  ground  he  claimed  the  ownership  in  the  following  cases—others  might  be 
of  the  locus  in  quo  of  the  alleged  tres-  added.  Shrunk  v,  Schuylkill  Nav. 
pass.  The  defendant  alleged  it  to  be  Co.,  14  S.  &  R.  (Pa.)  79;  Common* 
an  island  surrounded  by  water  except  wealth  v.  Fisher,  i  Penna.  462;  Zim- 
at  very  low  stages.  The  court  Meld  merman  v.  Union  Canal  Co.,  i  W.  8c 
that  low  water  as  contradistinguished  S.  (Pa.)  346;  McKeen  v,  Del.  Div. 
from  high  water  does  not  mean  the  Canal  Co.,  ix  Wright  (Pa.)  424. 
lowest  water  the  stream  may  exhibit  Owing  to  this  tight  of  control  and  title 
under  special  and  extraordinary  cir-  to  the  soil  itself  it  has  always  been  held 
cumstances;  and  that  the  locus  in  quo  that  the  grants  of  the  State  of  lands 
Is  an  island  if  the  water  of  the  river  bordering  on  navigable  streams,  even 
flows  around  it  at  its  ordinary  stage  when  calling  for  the  river  as  a  boun- 
unaffected  by  floods  or  drouth.  This  dary,  do  not  extend  beyond  low  water 
is  assigned  for  error,  and  it  brings  up  mark.  Hart  v.  Hill,  i  Whart.  (Pa.) 
for  decision  what  is  meant  by  low  137;  Ball  v.  Slack,  2  Whart  (Pa.)  508; 
water  mark  as  a  terminus  or  boundary.  Lehigh  Valley  Railroad  Co.  v,  Trone, 
I  have  found  no  case  defining  low  4  Casey  (Pa.)  206;  Jones  v.  Janney,  8 
water  mark,  though  many  refer  to  it  as  W.  &  S.  (Pa.)  436.  And  even  to  this 
fixing  boundary  of  the  title  on  naviga-  extent  the  grant  of  title  is  not  absolute, 
ble  streams.  Its  definition,  however,  except  to  high  water  mark.  As  to  the 
seems  to  grow  out  of  the  principles  intervening  space  between  high  and 
recognized  as  establishing  the  charac-  low  water  mark,  the  title  of  the  private 
ter  of  these  streams,  and  the  rights  of  owner  is  qualified.  The  right  of  pas- 
riparian  owners.  The  question  is  one  sage  over  it  in  high  water  remains  in 
to  be  decided  by  the  law  of  this  State,  the  public.  The  State  may  use  it  for 
and  not  by  that  of  Great  Britain,  or  purposes  connected  with  the  navigation 
even  some  of  the  sister  States.  At  tiie  of  the  stream  without  compensation, 
common  law  those  streams  only  are  and  may  protect  it  also  from  an  unau- 
considered  navigable  in  which  the  tide  thorized  use  of  it  even  by  the  owner  of 
ebbs  and  fiows.  High  or  low  water  the  land  to  low  water  mark.  Shrunk 
mark  was  therefore  easily  determined,  v.  Sch.  Nav.  Co.,  14  S.  &  R.  (Pa.)  79; 
the  ocean  maintaining  a  common  level,  Commonwealth  v,  Fisher,  i  Pa.  462; 
and  the  ordinary  fiow  and  ebb  of  tide  Zimmerman  v.  Union  Canal  Co.,  i  W. 
being  regular  in  their  extent,  and  mark-  &  S.  (Pa.)  346;  Bailey  v,  Miltenberger, 
ing  the  limits  of  high  and  low  water  7  Casey  (Pa.)  43;  Flanagan  v.  City  of 
with  great  uniformity.  But  in  this  Philadelphia,  6  Wright  (Pa.)  219. 
State  Its  large  navigable  streams  rise  Another  consequence  of  the  Pennsyl- 
and  flow  hundreds  of  miles  above  tide,  vania  doctrine  as  to  navigable  streams 
and  are  affected  by  floods  and  droughts  is  that  the  islands  in  them  belong  to  the 
to  extremes  that  surprise  the  unaccus-  State,  and  have  always  been  considered 
tomed  eye,  sometimes  filling  the  valleys  as  excepted  from  the  general  laws  for 
far  beyond  the  banks  of  the  stream  and  the  sale  and  settlement  of  the  vacant 
at  others  shrinking  within  the  pebbly  lands  of  the  commonwealth.  They 
bed  until  a  thin  thread  only  marks  the  have  always  been  granted  under  laws 
flow.  The  common  law  being  inappli-  of  special  application  to  islands.  It  is 
cable  to  the  circumstances,  has  there-  also  a  well  known  fact  that  in  the  sea- 
fore  not  been  adopted.  For  this  reason  sons  of  extreme  low  water  many  of  the 
neither  the  control  of  the  waters  of  islands  of  the  principal  rivers  ,are  not 
navigable  rivers,  nor  of  the  soil  be-  entirely  surrounded  with  water,  but 
neath,  has  been  parted  with  by  the  may  be  reached  from  the  shore  dry 
commonwealth,  and  the  far-seeing  wis-  shod.  All  these  considerations  show 
dom  of  our  ancestors  has  been,  in  this  that  to  adopt  any  other  rule  than  ordi- 
respect,  amply  vindicated  by  the  results,  nary  low  water  mark  unaffected  by 
This  was  soon  perceived  when  the  drought,  as  the  limit  of  titie  would 
State  began  to  improve  the  navigation  carry  the  rights  of  riparian  owners  far 
of  her  rivers  by  artificial  means.    Had  beyond  boundaries  consistent  with  the 
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LOWES.— See  note  i. 

Intereeti  an<l  policy  of  the  State,  and  bjr  water,  in  anjr  stage  of  it,  to  the 
would  confer  title  where  heretofore  hank,  was  retained  by  Georgia  u  the 
none  have  been  supposed  to  exist.  No  river  up  to  that  line. 
one  has  ever  thought  that  an  island  cut  The  same  line  was  again  ooosidred 
off  from  the  main  land  by  the  stream  by  the  same  court  in  Alabama  v.  Geor- 
in  ordinary  stages  of  low  water  could  gia,  64  U.  S.  (23  How.)  505;  and  tbe 
be  added  to  the  land  of  an  adjacent  court  repeated  its  former  ruling,  iioid- 
proprietor  merely  because  in  the  very  ing  that  the  line  ran  on  the  vat  bank 
dry  season  of  the  year  the  stream  had  of  the  Chattahoochee  river;  that  the 
almost  disappeared,  and  no  water  bed  of  that  river  belonged  to  Gcoigu; 
^owed  over  the  intervening  dry  and  and  that  it  included  that  portion  of  tbe 
sandy  or  pebbly  bed.  The  doctrine  soil  which  is  alternately  covered  and 
that  low  water  mark  is  the  extreme  left  bare  as  there  may  be  an  increase  or 
verge  to  which  a  long  drought  may  re-  diminution  in  the  supply  of  water,  tnd 
duce  the  stream  would  lead  to  such  which  is  adequate  to  contain  it  at  hi 
results.  Ordinary  high  water  and  average  and  mean  stage  during  the  en- 
ordinary  low  water  each  has  its  reason-  tire  year,  without  reference  to  the  ex- 
ably  well  defined  marks,  so  nearly  cer-  traordinary  freshets  of  the  winter  or 
tain  that  there  is  not  much  difficulty  in  spring,  or  the  extreme  droughts  of  the 
ascertaining  it.  The  ordinary  rise  and  summer  or  autumn."  To  like  effect 
fall  of  the  stream  usually  finds  nearly  see  also  Gould,  Waters,  }  200.  People 
the  same  limits.  But  to  bound  title  by  ex  rel.  v,  ^f  adison  Co.  (111.  x88S}.  14 
a  mark  which  is  set  by  an  extraor-  West  Rep.  718. 
dinary  flood,  or  an  extreme  drought.  Portions  of  the  premises  lie  betweea 
would  do  injustice  and  contravene  the  the  original,  ordinary  and  extreme  lov 
common  understanding  of  the  people,  water  marks.  The  tenants  contend 
We  are  of  opinion,  therefore,  that  the  that  these  portions  never  belonged  to  the 
plaintiff^s  title  was  bounded  by  ordinary  demandant's  predecessors  in  title  under 
low  water  mark,  where  that  was  prop-  the  ordinance  of  1647,  '^^  ^^^  ^ 
erly  submitted  td  the  jury.  Stover  v.  words  of  the  ordinance,  '^sliall  hire 
Jack,  6a  Pa.  St.  343.  propriety  to    the   low    water  miri" 

But  it  is  further  contended  by  coun-  should  be  construed  as  meaning  to 
sel  for  respondents  that  even  if  it  shall  the  ordinary  low  water  mark.  But  it 
be  held  that  the  line  does  not  run  has  been  settled  for  50  years  that  ther 
in  the  middle  of  the  stream,  it  must  be  mean  to  extreme  low  water  marlL  We 
held  that  it  runs  where  the  water  and  cannot  disturb  a  rule  of  property  which 
land  meet  at  low  water.  But  low  has  been  acted  on  so  long,  on  the 
watermark  is  not  the  bank  of  a  stream,  strength  of  general  meaning.  Spir- 
it is  the  point  to  which  the  stream  re-  hawk  v,  BuUard,  i  Mete.  (Mass.)  95, 
cedes  at  its  lowest  stage.  The  banks  Attornev  General  v,  Whari  Co^  12 
of  the  stream  on  the  other  hand  are  Gray  (Mass.)  553,  558;  Wonson  t> 
"the  elevations  of  land  which  confine  Wonson,  14  Alien  (Mass.)  71,82;  At- 
the  waters  in  their  natural  channel,  tomey  General  v.  Woods,  108  Mass, 
when  they  rise  the  highest  and  do  not  436,  440;  Sewall  &  Day  f.  Bo^too 
overflow  the  banks."  Gould,  Waters,  Water  Power  Co.  (Mass.  1888),  16 N.E. 
^  4^.  Rep.  786. 

J^  Howard  v,  Ingersol,  13  How.  (U.  1.  Lower  Bates. — A  railway  com- 
S.)  381,  Wayne,  J.,  in  speaking  of  the  pany  agreed  with  A  &  B,  coal  owners 
like  question  there  under  consideration,  that  they  would  carry  their  coal,  sub- 
said:  '*The  call  is  for  the  bank — the  ject  to  clause  11,  at  certain  chai^ges 
fast  land  which  confines  the  water  of  given  in  the  schedule;  and  ther  slso 
the  river  in  its  channel  or  bed  in  its  agreed  (clause  9),  that  in  the  event  (tf 
whole  width— that  is  to  be  the  line,  their  charging  any  trader  for  the  stme 
The  bank  or  slope  from  the  bluff  or  description  of  traffic  lower  rates  than 
perpendicular  of  the  bank  may  not  be  those  stipulated  to  any  station,  then,  in 
reached  by  water  for  two  thirds  of  the  that  event,  A  &  B  were  to  hive 
year,  still  the  water  line  impressed  up-  corresponding  reductions  in  the  ntei 
on  the  bank  above  the  slope  is  the  line  payable  by  them  to  such  station, 
required  bv  the  commissioners,  and  the  Clause  11  was  to  the  efiect  that  not- 
shore  of  tne  river,  though  left  dry  for  withstanding  the  rates  or  cbai]ges  b^ 
any  time,  and  but  occasionally  covered  fore  specified,  they  were  entitled  » 
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LOWEST.— See  note  r 
LOTAL. — See  note  2. 
L  8. — See  note  3. 


charge  A  &  B  rates  or  charges  sunllar  "lower  floor  in  the  building**  in  the 

to  those  charges  and  paid  by  the  Eg*  lease  must  be  held  to  include  the  entire 

lington  Coal  Company,  and  in  the  event  front  waH  of  that  part  of  the  building 

of  any  consideration  being  given  to  the  unless  there  is  something  to  control  the 

Eglington  Co.  for  raising  them,  a  simi-  natural     meaning    of    the     language, 

lar  consideration  shall  be  given  to  A  Lowell  v,  Strohan  (Mass.  1887),  12  N. 

&  B.    The  railway  company  charged  £.  Rep.  404. 

D,  another  coal  owner,  not  a  party  to.       1.  TIm  Loweit  Befpontible  Bidder. — 

the  agreement,  a  lower  rate   per  ton,  The  sixth  section  of  act  of  assembly  of 

taking  into  account  the  greater  distance  May  (Pennsylvania),   1874,  directing 

the  coal  was  carried.    The  agreement  that  contracts  shall  be  awarded  to  the 

with   Eglington  was  not  in  evidence.  ^Mowest    responsible    bidder"    impose* 

It  was  alleged  that  the  rate  charged  A  duties  upon  the  city  authorities  which 

&  B  was  not  higher  than  that  charged  are  not  simply  ministerial,  but  discrc 

to  the  Eglington  Co.    Held,  affirming  tionary    and  deliberative,   and    courts 

the  decision  of  the  court  below,  that  will  not  therefore  interfere  to  restrain 

there  was  nothing  in  clause  i  x  to  super-  these  authorities  from  awarding  a  con- 

sede   the  effect  of   clause  9,  and  that  tract  to  one  who  is  not  the  lowest  bid- 

upon  the  true  construction  of  the  latter  der,  even  though  their  action  has  been 

clause,  A  &  B  were  entitled  to  a  cor-  indiscreet,  unless  it  is  shown  that  they 

responding  share  with  D,  and  payment  have  acted  corruptly  and  in  bad  faith, 

of  overcharges — ^**lower  rates" — ^mean-  Findley  v.  City  of  rittsburg,  82  Pa.  St. 

ing  proportionately  lower  rate  per  ton  351. 

per  mile,  and    not  a  less  sum  per  ton        2.  The  petition  contained  only   the 

irrespective    of    the    distance   carried,  averment  of  the  claimant's    loyalty-:^ 

Glascow  V.    Mackunin,  ii    App.  Cas.  '^That  he  was  loyal."    It  is    verified 

386,     See  generally  Freight,  vol.  8,  p.  neither  by   him   nor  by   his  attorney. 

941.  The  agency  of  the  person  who  does 

Lowwr  Floor. — The  words  "first  floor  verify  it  is  not  alleged  in  the  affidavit 

in"  the  building  are  equivalent  to  first  nor  established  by  power  of  attorney, 

story  of  the  building,  and  naturally  in-  The  jurat  contains  no  indication  of  the 

dude  the  walls.    The  apparent  inten-  place  where  it  was  made  nor  of  the  au- 

tion   is  to  separate  a  section   of    the  thority  of  the  officer  to  administer  the 

building  as  a  distinct  tenement.    The  oath.    The  averment  that  the  person 

words  **flrst  floor"  define  the  lower  and  who  furnished   supplies  or  stores  for 

upper  boundaries  of  this,  but  there  is  the  army  during    the  rebellion   "was 

nothing  to  fix  the  lateral   boundaries  loyal"  does  not  comply  with  the  re- 

ezcept  the  boundaries  of  the  building,  quirements  of  the  Boyman  act  (22  Stat. 

In  this  respect  the  words  difier  some-  L.,  p.  485,  ^  4),  that  he  "did  not  give 

what    from  the  word  "room."    Floor  any  aid  or  comfort  to  said  rebellion, 

means  a    section  of  the   building  he-  but  was  throughout  loyal  to  the  gov- 

tween    horizontal    planes;   the    words  emment     of     the     United      States." 

"in  a  building"  show  that  the  section  Woody  v.  United  States,  23  Court  of 

is  of  the  whole  building,  and  not  of  a  Claims  U.  S.  160. 
part  of  it.    The  word  "room"  includes        S.  By   long  usage  and    the  general 

a  description   of  the  perpendicular  as  understanding  of  legal  writers  "L.  S." 

well  as  of  the  horizontal  planes  which  is  regarded  as  the  true  representation  of 

bound  the  parcel  of  the  house  described  a  seal,  in  a  copy  of  legal  precepts.     If 

by  it,  and  excludes  the  outside  of  the  the  word  "seal"  were  written   in   the 

lateral  walls,  at  least,  when  they  con-  place  of  the  seal  on  the  writ  or  sum- 

stitute  the    walls  of  another  room,  as  mons,  it  would  not  be  a  true  copy,  for 

clearly  as  the  words  "first  floor"  ex-  no  such  writing  is  upon  the  writ  or 

elude  the  flooring  of  the  story  above  it.  summons.     Whether  we  might  receive 

Under  what  circumstances  a'lease  of  a  that  as  a  sufficient  representation  is  not 

story  would  include  a  space  beyond  the  necessary  to  say;  but  we  have  no  hesi- 

building,  over  land  not  belonging  to  it,  tancy  in  deciding  that  the  letters  "L.  S." 

not  considered.     In  this  case  the  build-  are  the  proper  designation  and  copy  of 

ing    adjoins    the    sidewalk,    and    the  the  seal.    Smith  v.  Butler,  25  N.  H.  524. 
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LUCID  nrTBEVAl.*— See  Insanity. 
IVCKATIVS  OFFIOB. — See  note  2. 

1.  In  addition  to  the  authorities  cited  tive  trade;  lucrative  business,  or  office." 
under  Insanity,  vol.  11,  p.  112,  see  In  Dailey  z^.  The  State,  8  BUckC  (lod., 
Anderson's  L.  Diet.  641;  Pothier  329,  Perkins,  J.,  in  speaking  of  the  o£- 
Obligations  (Evans*  ed.)  579;  Lord  ces  of  recorder  and  countv  commissioD- 
Thurlow  in  3  Brown's  Ch.  234;  er,  said: ''We think,  also,  theatre  iucn- 
Georget  des  Mai.  Men.  46;  Ried  on  tive  offices.  Paj  supposed  to  be  ac 
Hyp.  Affections,  21;  Essa^,  Comb,  adequate  compensation,  is  affixed  to 
M!en.  Derang.  241 ;  Ray  Med.  Jurisp,  the  performance  of  their  dudes.  We 
376.  As  to  burden  of  proof,  see  Taylor  know  of  no  other  test  for  dctennining 
on  Evidence  (8th  ed.)  346.  a  'lucrative  office'  within  the  meaning 

2.  County  Recorder. — We  think  also  of  the  constitution.  The  lucndTenesi 
they  (County  Recorder  and  County  of  an  office — its  net  profits— does  not 
Commissioners)  are  lucrative  offices,  depend  upon  the  amount  of  compensi- 
Pay,  supposed  to  be  an  adequate  com-  tton  affixed  to  it.  The  expenses  hd- 
pensation,  is  fixed  to  the  performance  dent  to  an  office  with  a  tiigh  sala^ 
of  their  duties.  We  know  of  no  other  may  render  it  less  lucrative,  in  thi» 
test  for  determining  a  "lucrative  office"  latter  sense,  than  other  offices  having  i 
within  the  meaning  of  the  constitution,  much  lower  rate  of  compensation."  In 
The  lucrativeness  of  an  office — its  net  this  sense,  there  is  no  doubt  but  that 
profits— does  not  depend  upon  the  the  office  of  councilman  in  a  dtj  b  a 
amount  of  compensation  affixed  to  it.  lucrative  office.  That  the  office  of 
The  expenses  incident  to  an  office  with  prison  director  is  a  lucrative  office 
a  high  salary  may  render  it  less  lucra-  was  decided  in  the  case  of  Hov- 
tive,  in  this  latter  sense,  than  other  ard  v.  Shoemaker,  35  Ind.  iii.  But 
offices  having  a  much  lower  rate  of  this  does  not  dispose  of  the  question  ic 
compensation.  Dailey  v.  State  of  Ind.,  controversy.  The  office  of  president 
8  Blackf.  (Ind.)  329.  of  a  bank  or  of  a   railroad  companv 

Oonncilmen  in  Oity.— The  case  turns  may  be,  and  generally  is,  lucrative  in 
upon  the  proper  construction  of  the  fol-  the  common  sense.  But  it  could  not 
lowing  section  of  the  constitution  of  be  held  that  a  person  holding  such  aji 
the  State:  "No  person  holding  a  lucra-  office  would  thereby  be  rendered  ineli- 
tive  office  or  appointment,  under  the  gible  to  the  office  of  prison  director,  or 
United  States,  or  under  this  State,  any  other  civil  office  under  the  Sute 
shall  be  eligible  to  a  seat  in  the  gen-  government,  nor  would  the  acceptance 
eral  assembly;  nor  shall  any  person  of  such  an  office  work  a  forfeiture  of  i 
hold  more  than  one  lucrative  office  at  civil  office  held  by  the  person  accept- 
the  same  time  except  as  in  this  consti-  ing  the  same.  It  was  held  by  this 
tution  expressly  permitted;  provided  court,  in  Howard  v.  Shoemaker,  35 
that  officers  iri  the  militia,  to  which  Ind.  11 1,  that  the  office  of  major  of  a 
^  there  is  attached  no  annual  salary,  and  city  was  a  lucrative  office  within  th« 
'  the  office  of  deputy  postmaster,  where  meaning  of  the  ninth  section  of  article 
the  compensation  does  not  exceed  2  of  the  constitution,  not  because  he  re- 
ninety  dollars  per  annum,  shall  not  be  ceived  a  compensation  for  the  dischai|e 
lucrative;  and  provided,  also,  that  of  such  of  his  duties  as  were  purelj 
counties  containing  less  than  one  thou-  municipal  in  their  character,  bat  for 
sand  polls  may  confer  the  office  of  the  reason  that  he  had  duties  to 
clerk,  recorder  and  auditor,  or  any  two  perform,  under  the  laws  of  the  State. 
of  said  offices,  upon  the  same  person."  aside  from  those  which  are  judicial  and 
Art.  2,  §  9.  those  of  a  purelv  municipal  character. 
Is  the  office  of  councilman  in  a  city  such  as  the  taking  and  certifying  of 
such  an  office  as  is  contemplated  by  affidavits  and  depositions,  the  proof  and 
that  part  of  the  section  which  says  **nor  acknowledgment  of  deeds  and  other 
shall  any  person  hold  more  than  one  instruments  in  writing  for  which  he  i^ 
lucrative  office  at  the  same  time"?  An  entitled  to  and  may  charge  and  receive 
office  to  which  there  is  attached  a  com-  fees.  The  court  did  not  decide  in  that 
pensation  for  services  rendered  is  a  lu-  case  that  the  office  of  mayor,  where 
crative  office.  Webster  defines  the  there  was  a  city  judge,  was  a  judicial 
word  "lucrative"  to  mean  "yielding  office.  The  office  of  councilman  is  ar- 
lucre;  gainful;  profitable;  making  in-  office  purely  and  wholly  municipal  u 
crease  of  money  or  goods;  as  a  lucra-  its  character.    He  has  no  duties  tops'* 
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IMnittoni.                        LUGGAGE— LYING.  MlaitU»i. 

LVOOAOE — (See  Baggage). — Luggage  may  consist  of  any  ar- 
tides  intended  for  the  use  of  a  passenger  while  travelling,  or  for 
his  personal  equipment.^ 

LXmirOSITT.— See  note  2. 

nniACT— HJSATIC.—See  Insanity.^ 

LTDfO. — See  note  4. 

form  under  the  general  laws  of  the  of  condensing   upon  its    surface   fi«e 

State.    ...    In    our     opinion    the  phosphorus;    that  he   took  the  distil- 

office  of  councilman  in  a  city,  although  late  (from  the  contents  of  the  stomach 

a  lucrative  office,  in  the  ordinary  sense  and  the  intestines)  in  the  flask,  placed  it 

of  the  term,  is  not  a  lucrative  office  inasmallpiece  of  sulphur  and  then  seal- 

within  the  ninth  section  of  the  second  ed  It;  that  after  heating  it  the  sulphur 

article  of  the  constitution.    The  State  was  removed,  dried  and  placed  in  the 

€x  reL  Piatt  v.  Kirk,  44  Ind.  405.  palm  of  liis  hand,  and  the  result  was  a 

Oolonel  of  YOlimtetn  and  State  Be-  light  luminosity  or    phosphorescence. 

porter. — The  office  of  colonel  of  the  vol-  People  v.  Bowers  (Cal.)}  18  Pac.  Rep. 

unteers,  as  now  existing,  and  the  office  of  664. 

reporter  of  the  decisions  of  the  supreme  8.  In  addition  to  the  authorities  cited 

court  of  Indiana,  within  the  meaning  under  Insanity,  vol.  xi,  p.   105,  see 

of  the  ninth    section  of    the    second  Dexter  v.  Hall,  15  Wall.  (U.  S.)  20; 

article  of  the  constitution  of  said  State,  Moran  v.  Devlin,  132  Mass.  88.     See 

are  lucrative  offices.  also  Owing's  Case,'i  oland^s  Ch.  (Md.) 

The  office  of  colonel  of  volunteers  in  386,  which  contains  an   able  opinion 

the    military    service    of  the     United  and    definitions    of    dotage,   delirium 

States,  as  now   organized,  is    not    an  •  and  idiocy. 

office  in  the  militia.    The  acceptance,  4.  Lying  at  Anchor. — An  action  was 

therefore,  of  the  latter  office,  hy  the  in-  brought  upon   a  policy  of  insurance, 

cumbent  of   another  lucrative    office,  issued    by    the    defendant    upon    the 

under  the  laws  of  Indiana,  would  vacate  steamer  ^'Oceanas,"  while  plying  on  the 

the  former.     Kerr  v,  Jones,  19  Ind.  351.  Jamaica  Bay,  bay  and  harbor  of  New 

1.  Anderson's  Law  Diet.  64 X.  York     ...    or  while   lying  at  an- 

2.  In  one  of  the  hypothetical  questions  chor,  or  at  the  bulk  head  dock  or  pier, 
asked  him,  counsel  used  the  word  /ti-  At  the  time  of  her  destruction,  the 
minosHy.  The  question  was  objected  vessel  had  been  beached  by  the  plain - 
to  on  the  ground  that  this  word  intro-  tiff,  and  holes  opened  in  her  hull  to 
duced  a  conclusion  of  fact  drawn  from  allow  the  water  to  run  in  and  out  with 
actual  facts  found  during  the  chemical  the  rise  and  fall  of  the  tide.  A  cable 
analysis.  The  witness.  Dr.  Dennis,  from  her  bow  was  fastened  to  a  piece  of 
seems  to  have  understood  the  meaning  iron  sunk  in  the  beach,  and  another  from 
of  the  word,  and  no  attempt  was  made  her  stern  was  attached  to  her  anchor, 
on  cross-examination  to  show  that  he  Heldy  that  the  vessel  was  not  lying  at 
meant  any  other  kind  of  luminosity  anchor  within  the  meaning  of  the  pol- 
than  that  described  by  Dr.  Johnson,  icy,  and  that  it  was  error  to  leave  that 
It  is  a  word  which  evidently  has  a  defi-  question  to  the  jury.  Reid  v.  Lancas- 
nite  meaning,  and  is  well  understood  ter  Fire  Ins.  Co.,  i^  Hun  (N.  Y.)  284. 
by  medical  experts  when  used  in  ex-  A  vessel  is  not  lying  at  anchor  with- 
plaining  the  result  of  a  chemical  analy-  in  the  meaning  of  the  Indiana  statute 
sis.  of  i860,  relating  to  anchorage,  when  it 

Dr.  Johnson's  testimony  was,  in  sub-  is  fastened  to  pier.  Walsh  v.  New 
stance,  that  he  first  tested  the  contents  York  etc.  Dry  Dock  Co.,  32  Ind.  453. 
of  the  stomach  for  arsenic,  and  then  Lylns  in  Wait. — ^The  court  charged 
for  mercury,  and  finding  no  trace  of  the  jury,  that  to  constitute  lying  in 
either  of  these  poisons,  but  having  de-  wait,  three  things  must  concur,  to  wit: 
tected  an  alliaceous  odor  in  the  nature  waiting,  watching  and  secrecy;  and 
of  garlic,  he  made  a  test  for  phospho-  that  these  facts  must  be  established  be- 
nts by  the  Mitscherlich  apparatus  and  .yond  a  reasonable  doubt  to  authorize 
process;  that  by  this  test  he  obtained  the  conclusion  that  there  was  lying  In 
luminosities^  which  were  proof  positive  wait.  "That  if  they  should  be  of  the 
of  the  presence  of  unoxidized  phos-  opinion  there  was  such  lying  in  wait 
phorus;  that  sulphur  has  the  property  and  that  the  fatal  blow  was  given  bjr 
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H — ^The  thirteenth  letter  and  the  tenth  consonant  of  the  Eng. 
lish  language.  Used  as  a  numerical  symbol  for  "one  thousand/' 
being  the  first  letter  of  the  word  "mill,"  derived  from  the  Latin 
"mille,"  or  a  thousand,  which  is  a  money  of  account  in  the 
United  States,  being  the  thousandth  part  of  a  dollar,  or  the 
tenth  part  ofacent.* 

lIACABAMTZTt — ^To  pave,  cover  or  repair  a  road  by  the  proces 
introduced  by  Macadam,  which  consists  of  the  use  of  small 
stones  of  a  uniform  size  consolidated  and  levelled  by  means  of 
heavy  rollers.* 

KACEIHS. — ^A  contrivance  for  the  purpose  of  producing  a 
mechanical  effect.' 

the  prisoner  «o  lying  in  wait,  for  the  for  receiving    treasury  notes  of  the 

purpose  of  inflicting  some  great  bodily  United  States,  stolen  from  the  United 

harm  upon  deceased  (though  short  of  States  mail,  wliich  were  described  u 

the     intention     of     taking    life,    but  bearing  interest  annually  of  '"ooe  per 

which    would    be     murder    at    com-  centum,"  upon  the  trial  a  tressuxy  Dote 

mon    law),    it    would    be    murder   in  was  offered  in  evidence  bearing  inter- 

the  first  degree."    The  court  further  est  at  one  M  per  centum.    Held,  that 

stated  to  the  jury  ''that  if  any  stick  or  the  letter  M  which  appeared  upoD  the 

other  weapon  is  used  by  one  lying  in  face  of  the  note  offered  in  evidoicevas 

wait  for  the  purpose  calculated  to  pro-  a  piaterial  part  of  the  description  of  the 

duce  great  bodily  harm,  and  if  used  in  note;  and  that  the  defendant  had  the 

such  manner,  great  bodily  harm  is  the  right  to  introduce  parol  evidence  lor 

probable  consequence,  and  that  death  the  purpose  of  explaining  the  meaning 

ensue  so  that  at  common  law  it  would  of  the  said  letter  M.     U.  S.  v.  Hardj- 

be  murder,  it  is  murder  in  the  first  de-  man,  13  Pet  (U.  S.)  176. 

gree."      Riley    v.    State,    9     Humph.  2.  The  word  is  used  in  the  California 

(Tenn.)  651.  statutes  of  186^-4,  p.  333,  authoriiing 

Ljring  up. — Where  '"ice"  is  excepted  the  city  council  of  Oakland  to  improve 

from  the  perils  enumerated  in  a  policy  the  streets,  etc.,  in  the  said  city.  The 

of  insurance  as  those  assumed  by  the  special  use  of  the  word  marks  it  as  a 

insurers,   upon  a  cargo  of  a  vessel  de-  distinct  kind  of  improvement  from  the 

scribed  therein  as  lying  in  the  port  of  other  improvements  mentioned  in  the 

New  York,  the  latter  are  not  liable  for  act,  so  that  if  the   resolution,  psssed 

a  loss  occasioned  by  such  peril  to  the  under  the  act  by  the  city  council,  of 

cargo  while  such  vessel  was  being  fast-  their  intention  to  do  the  work,  describes 

ened  to  a  pier  in  the  East  River,  in  the  it  as  macadamizing  only,  curbing  the 

city  ofNew  York,  just  after  having  b^een  sidewalks  will  not  be  included,  and  i 

towed  from  her  previous  berth  in  the  contract  made  under  the  resolution  for 

Hudson  river,  although  the  enumerated  both  improvements  will  be  void  as  to 

perils  were  declared  in  the  policy  to  be  the  curbing.    *'  The  question  whether 

those  "on  said  trip  or  voyage  or  while  the   term  macadamizing  also  includes 

/yin^ff^  as  aforesaid,"  without  any  men-  curbing  is  settled  by  the  statute  under 

tionln  such  policy ^of  a  trip  or  voyage  of  which  the  parties  having  the  matter  in 

any  kind;  and  a  mere  permission  was  charge  were    working.'*^    Beaudrj  ?- 

given  in  such  policy  to  tow  such  vessel  Valdez,  32  Cal.  269. 

"from  place   to  place  in    New  York  This  was  followed  in   Himnielinanfl 

harbor.  •  f.  Satterlee,  50  Cal.  70,  wherein  it  was 

The    loss  in     such     case   must    be  held  that  macadamize  (as  used  in  1 

deemed  to  have  occurred  while  the  ves-  resolution  of  city  authorities  "that  W 

sel  was  lying  up  within  the  meaning  of  street  be  macadamized    and  curbed**) 

the   policy,  and  therefore  as  not  hav-  means  only  that  the  roadway  shall  be 

ing  occurred  so  as  to  make  the  under-  improved,    and    does    not     authorize 

writers  liable.    Dows  v.  Howard  Ins.  macadamizing  the  sidewalks.    See  alto 

Co.,  5  Robt.  (N.  Y.)  473.  State    v.    District    Court  c^  Rmm*/ 

1.  Bearing  Interest  at  One  M  per  Ctont.  County,  33  Minn.  164. 

—An  indictment  having  been  framed  8.  Burr  v.  Duryee,  i  Wall.  (U.  S.) 
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KACUIHSET— (See  also  Manufactory  ;  Master  and  Ser. 
VANT;  Fellow  Servants;  Warranty;  Patent  Law). — ^A 
combination  of  means  or  appliances  for  the  purpose  of  applying 
and  regulating  force.* 

531,  570;  Corning  v.  Burden,  15  How.  And  we  must  have  recourse  to  the  facts 

(IJ.  S.)  252.    See  also  tit.  Patents.  and  circumstances  upon  which  the  con- 

''The  term  machine  includes   every  tract  was  made  in  order  to  apply  its 

mechanical  device  or  combination  of  terms  to  the  objects  of  the  contract, 

mechanical  powers  and  devices  to  per-  In  applying  it  to  those  circumstances, 

form  some  ninction  and  produce  a  cer-  the  popular  meaning  of  the  terms  must 

tain  effect  or  result.    But  when  the  re-  govern  when  it  is  not  inferrible  from 

suit  or  effect  is  produced  by  chemical  the  contract  or  its  subject  matter  that 

action  or  by  the  application  of  some  they  were  used  in  some  technical  or 

element  or  power  of  nature,  or  of  one  other  sense."     Lowber  v,  Le  Roy,  2 

substance  to  another,  such  modes,  me-  Sandf.  (N.  Y.)  202,  2x7. 

thods  or  operations    are    called    pro-  In  construing  a  policy  of  fire  insur- 

cesses."      Shepley,  J.,    in    Piper    v,  ance  on  an  engine  and  machinery  **con- 

Brown,  4  Fish.  Pat.  Cas.  17c.  tained  in  a  building,  and  for  the  manu- 

Ooal  Can. — It  has  been  held  in  Mary-  facture  of  the  ware,"  where  it  appeared 

land  that  "  coal  cars  "  are  not  subjects  that  among  the  articles  damaged  by  fire 

of  mechanics'  lien  under  the  act  of  1S45,  were  dies  of  iron  or  steel  used  to  give 

ch.  176;  as  the  word  ^^macAine"  used  in  form  to  various  utensils  manufactured 

that  act  applies  only  to  Jixed  or  stO'  by  the  assured;  that  these   dies  were 

tionary  machinery,  and  does  not  ex-  used  in  presses,  one  pair  only  being  used 

tend  to  movable  machines.    New  Eng-  at    a    time    and    the    others    kept  on 

land  Car  Spring  Co.  v.  B.  &  O.  R.  Co.,  shelves;  and  that  the    dies  were    not 

II  Md.  81,  89;  criticising  Denmead  v,  fitted  to  any  particular  press,  the  court, 

The  Bank  of  Baltimore,  9  Md.  179.  Ames,  J.,  said:  **It  appears  to  us  that 

Maohine  Shop. — An  organ  factory  is  the  word  "  machinery  "  as  used  in  this 

not  a  machine  shop  within  the  meaning  policy  does  not  mean  exactly  the  same 

of  that  term  as  used  in  a  policy  of  fire  thing  as  the  word  '^machine,"  and  in  a 

insurance.    Goddard   v.  Monitor  Ins.  policy  of  this  kind  the  word  machinery 

Company,  xoS  Mass.  56.  may  fairly  be  held  to  cover  all  instru- 

Machine  and  Beiiair  niop. — In  an  ac-  ments  intended  to  be  operated  exclu- 

tion  upon  a  policy  of  insurance  on  a  sively  by  machinery  in  the  business  of 

building   described  as  a  machine  and  the  assured,  and  wnich  are  so  operated 

repair  shofy  it  was  held  that  the  term  from  time  to  time  in  the  regular  and 

** machine  and    repair  shop"  did  not  ordinary  prosecution  of    the  business 

necessarily  mean  a  shop  in  which  iron  described  or  referred  to  in  the  policy." 

work  alone  is  to  be  done,  and  that  it  was  Seavey  t^.  Central  Ins.  Co.,  ixi  Mass. 

properly  left  to  the  jury  to  say  whether  540. 

the  busmess  carried  on  there  of  making  So  a  saw  mill  saw  has  been  held  to 

shingles  was  that  of  a  machine  and  re-  be  part  of  the  machinerv  of  a  water 

pair  shop.    Chaplain  v.  The  Provincial  mill.    State  v.  Kyery,  44  Vt.  629. 

Ins.  Co.,  23  U.  C.,  C.  P.  278.  The  shells  used  in  a  cloth  printing 

Tbreiliinc    Machine. — In    a    chattel  machine  are  not  part  of  the  machine, 

mortgage,  the  term  threshing  machine  Such  a  machine  is,  when    sold,  con- 

has    been  held  to  include   the    horse  sidered  complete  without  them.  Griggs 

power.      Osborne    v,    McAllister,    15  v.  Stone   et  al,j  18   Atl.  Rep.  (U.  S.) 

Neb.  428.  1094* 

1.  Upon  the  question  as  to  the  mean-  A  hammer  used  for  driving  spikes 
ing  of  this  word  as  used  in  a  written  into  cross  ties  on  a  railroad  is  not  ma- 
agreement  dissolving  a  partnership,  the  chinery  within  the  meaning  of  the  AUi' 
court,  Sandford,  J.,  said:  *'From  the  bama  Code  1886,  §  2590,  subd.  i,  mak- 
operation  of  the  term  used  in  the  con-  ing  masters  and  employees  liable  to 
tract,  we  do  not  think  that  we  can  as-  answer  in  damages  to  a  servant  or  em- 
sume  that  a  word  of  such  extensive  ap-  ployee  as  if  he  were  a  stranger  and  not 
plication  in  common  parlance  as  is  the  engaged  in  such  service  or  employment 
word  "  machinery  "  is  to  be  construed  when  the  injury  is  caused  by  any  defect 
and  defined  when  used  in  a  contract  in  the  condition  of  the  ways,  works, 
with  the  nicety  of  the  lexicographers,  macliinery  or  plant  connected  with  or 
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XADE. — See  note  i. 

used  in  the  buslaess  of  the  master  or  On  the  other  hand,  upon  the  question 
employer.  A  machine  is  a  piece  of  of  the  taxation  of  an  aqueduct  corpon- 
mechanism  which,  whether  simple  or  tion  upon  its  machinery  bj  the  tovn 
compound,  acts  by  a  combination  of  where  it  was  situated,  the  court  UU. 
mechanical  parts  which  serve  to  create  that  such  a  corporation  was  not  a  man- 
or appljr  power  to  produce  motion,  or  ufacturing  company  so  as  to  bring  its 
to  increase  or  r^^late  the  effect.  As  pipes  and  other  apparatus  witluii  the 
used  in  the  patent  act,  it  has  been  de-  statutory  terms.  Dudley  v.  Jsmaia 
fined  to  be  **a  concrete  thing,  consisting  Pond  Aqueduct  Co.,  loo  Mass.  1S3. 
of  parts  or  of  certain  devices  or  com-  Fixed  MaohliiTy. — A  mortgage  deed 
bination  of  devices."  Burr  v.  Bury,  upon  **  fixed  machinery  "  wiH  cover  1 
I  Wall.  531.  Primarily,  machinery  blower  pipe  conveying  air  from  a 
means  the  works  of  a  machine;  the  blower  to  a  forge.  Alvord  Carnage 
combination  of  the  several  parts  to  put  Mfg.  Co.  v,  Qleason,  56  Conn.  86w 
it  in  motion.  But  we  do  not  understand  lf«4^lilTi«ry  and  BlliMSta.^See  Ef* 
that  the  term  was  used  in  the  statute  in  fbcts,  Am.  &  Eng.  Encyc  of  Lav. 
its  primary  sense;  but,  having  a  more  vol.  6,  p.  191. 

enlarged  signification,  should  be  con-  1.  IbULe. — An  allegation  that  a  ooce 
strued  as  so  used,  nothing  appearing  to  was  made  on  a  certain  day  is  tanta- 
show  that  it  was  intended  to  be  used  in  mount  to  alleging  that  it  was  written, 
its  primary  or  restricted  sense.  Thus  dated  and  signed  on  that  day.  Robin- 
understood,  the  term  "  machinery"  em-  son  v,  Grandy,  50  Vt.  122. 
braces  all  the  parts  and  instruments  in-  The  time  at  wnich  an  order  is  **made'' 
tended  to  be  and  actually  operated  from  is  that  of  the  order  being  pronounced 
time  to  time,  exclusively  by  force  ere-  and  of  its  date,  and  not  that  of  its  beiog 
ated  and  applied  by  mechanical  appar-  drawn  up.  An  appeal,  therefore,  in  a 
atus  or  contrivance,  though  the  initial  winding  up  case  was  held  to  be  too  late 
force  may  be  produced  by  the  muscu-  when  brought  beyond  three  weeks  from 
lar  strength  of  men  or  animals,  or  by  the  former  though  not  from  the  latter 
water  or  steam  or  other  inanimate  period.  Exp.  Hookey,  4  D.  F.  &  J> 
agency.  Seavy  v.  Insurance  Co.,  iii  456. 
Mass.  540.  Deed  Kade. — A  deed  of  lands  in  Maij- 

A  hammer  is  a  tool  or  instrument  or-  land  signed,  sealed  and  delivered  on  the 
dinarily  used  by  one  man  in  the  per-  30th  of  May  and  acknowledged  on  the 
formance  of  manual  labor.  It  may  be  14th  of  June,  is  to  be  considered  a$ 
made  an  essential  part  of  machinery  made  on  the  30th  of  May  and  its  ac- 
when  intended  to  be  and  is  operated  by  knowledgment  on  the  14th  of  June  will 
means  thereof;  but  when  disconnected  not  cause  it  to  be  such  a  deed  as  is  con- 
from  any  other  mechanical  appliances  templated  in  the  bankrupt  act  which 
and  operated  singly  by  muscular  came  into  operation  on  the  2nd  of  June. 
strength  directly  applied,  such  tool  or  Wood  v.  Owings,  i  Cranch  (U.S.}339- 
instrument  is  not  machinery  in  its  most  Note  Kade  flame  aa  Dale. — In  Robin- 
comprehensive  signification,  or  in  the  son  v.  Grandy  et  aL,  50  Vt  122,  the 
meaning  of  the  statute."  Georgia  Pac.  question  is  whether  an  averment  that 
Ry.  Co.  V.  Brooks,  4  So.  Rep.  2^;  s.  c,  defendants  made  their  promissory  note 
38  Alb.  Law  J.  259.  on  a  specified  day,  and  that  the  note  va* 

It  has  been    held  in  Massachusetts  payable  six  months  after  its  date  with- 

that  gas  pipes  owned  by  a  gas  light  out  specifying  the  date  of  the  note,  b 

company  and  used  for  the  purpose  of  good  on  demurrer.     Though  a  note  ^ 

distributing  gas  through    the    streets,  payable  at  a  particular  time  aAer  date  i: 

and  the  meters  used  for  measuring  out  is  not  necessary  to  describe  the  instnt- 

the  gas  to  the  consumers  are  to  be  re-  ment  as  **bearing  date"  on  a  gi\'en  day. 

garded  as  "  machinery"  of  a  corpora-  it  suffices  to  state  that  heretofore,  towit. 

tion  required  to  pay  a  tax  upon  the  ex-  on,    etc.,  it    was    made,  etc.,  and  the 

cess  of  the  market  value  of  all  the  cap-  court  will  intend  that  the  date  of  th« 

ital  stock  thereof  over  the  value  of  its  instrument  was  the  day  on  which  it  «*s 

real  estate  and  ma<r>if  If erv  taxable  in  the  allied  to  have  been  made.    See  sl<o 

city    or    town    where    it    is    situated.  6  NL  &  S.  75;  i  Chit.  PL  257. 

Com.  r.  Lowell  Gas  Light  Co.,  12  Al-  In  Churchill  v.  Gardner.  7  T.  R.  5*^ 

len  (Mass.)  75.  the  declaration  alleged  that  one  Bavic 
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made  the  bill  of  exchange,  directed  to  clared'*   instead     of  made^     the   con- 

the  defendant,  requesting  him  to  pay  struction  might  have  been  different." 

the  plaintiff  or  order  and  that  the  de-  Money  Had*  and  PaiO.— Where  land  is 

fendant  accepted  it.    There  was  a  de-  sold  on  execution  or  order  of  sale  and 

murrer  because  it  was  not  stated  that  before  confirmation  of  the  sale  bj  the 

Bavin  delivered  the  bill  to  the  plaintiff,  court  the  judgment  or  decree  is  satis- 

But  the  court  said  the  deliver j  was  in-  fied  by  payment    to  the  plaintiff  and 

eluded  in  the  allegation  that  B  made  the  sale  is  thereupon  set  aside,  the  offi- 

the  bill.  cer  makins  the  sale  is  not  entitled  to 

M^"*ir  InOlndsi  DellTary.  —  In  Peets  "poundage*'  on  the  purchase  money  for 

V,  Bratt,  6  Barb.  (N.  Y.)  662,  Hand,  J.,  which  the  land  was  so  sold,  the  same 

observes:  "Perhaps  it  would  have  been  not  being  money  actually  "made    and 

as  well  to  have  insisted  upon  an  allega-  paid"  within  the  meaning  of  the  stat- 

tion  of  delivery.    Of  course  the  note  ute.     (S.  &  S.  368)  Fiedeldey  tf.  Dise- 

must  in  fact  be  delivered,  but  in  plead-  rens,  26  Ohio  St.  312. 

ing  other  words  are  deemed  equivalent.  Time  tlie  AaaMimiMit  la  Kada.— As- 

This  complaint  states  that  the  defend-  sessors   who  enter  upon  their  assess- 

ant,  by  his  note,  promised  to  pay  the  ment  roll  as  liable  to  be  taxed  for  per- 

amount  of  the  note  to  the  plaintiff,  and  sonal  property  the  name  of  a  person  not 

that  the  defendant  is  justly  indebted  to  a  resident  of  their  town  or  ward  at  the 

him  therefor.    This  is  at  least  equal  to  time    their    assessment    is  made,    act 

an  allegation  that  the  defendant  made  without  jurisdiction  and  are  liable  for 

the  note.  the  damages  resulting  from  the  coUec- 

In  Sawyer  v.  Warner,  15  Barb.  (N.  tion  of  a  tax  founded  on  such  entry. 

Y.)  282,   Strong,  J.,  observes:     "The  The  words  of  the  statute,  "the  time  the 

allegation  in  the  answer  that  the  de-  assessment  is  made,"  relate  to  the  bind- 

fendant    never    gave  the    note  to  the  ing  and  conclusive  act  of  the  board  of 

plaintiff,  is  a  denuil  of  the  allegation  in  assessors,    which    designates    the  tax 

the  complaint  that  the  defendant  made  payers    and   the    amount    of  taxable 

the  note,  so  far  as  makine  includes  de-  property.     Mygatt  v,    Washburn,   15 

livery."     See  also  Russell  v,  Whipple,  rl.  Y.  316. 

2  Cowen  (N.  Y.)  536;  Chappell  v.  Bis-  Kada  at  tlie  Same  Tlma. — Where  one 

sell,  10  How.  Pr.  (N.  Y.)  274.  and  the  same  sum  of  money  was  se- 

Kade  PayaUa. — If  a  note  or  other  cured  by  mortgage  deed  and  by  bond, 

negotiable  instrument  is  made  in  this  which  were  executed  at  the  same  time 

State  (New  Hampshire)  and  payable  but  did  not  bear  tlie  same   date,  the 

generally,  no  place  of  payment  being  mortgage  deed  being  impressed  with  a 

designated,  it  is  "made  and  payable  in  stamp  denoting  the  payment  of  the  ad 

this  State"  within  the  meaning  of  Gen.  valorem    duty  and   the  bond    with  a 

Stat.,  ch.  230,  ^21;  Orcutt  v.  Hough,  54  stamp  of  £1   only,  it  was  held  that  the 

N.  H.  472.  bond  was    not  properly  stamped  and 

Maliwg  np  tlie  Kaeord. — A  mistake  in  therefore  not  receivable   in  evidence, 

making  up  the  record  of  a  cause  (as  a  Lord  Tbnterdbn,  C.  J.,  observes:  "It 

mistake  in  appellee's    name)  may  be  appears  to  have  been  Uie  intention  of  the 

corrected  at  a  term  subsequent  to  that  legislature  that  where  all  the  instru- 

at  which  the  same  was  disposed  of.  ments  for  securing  the  same  sum  of 

Mitcheltree  v.  Sparks,  i  111.  122.  money  are   *made  at   the  same  time' 

Mada  Yold. — In  Kemp  v,  Kennedy,  i  and  any  one  of  them  is  impressed  with 
Pet.  C.  C.  (N.  J.)  30,  Washington,  a  stamp  denoting  the  payment  of  the 
J.,  observes  in  commenting  upon  the  ad  valorem  duty,  the  other  may  be  re- 
words "or  made  void,"  used  in  the  Act  ceived  in  evidence  without  having  an 
of  the  Legislature  of  New  Jersey,  ad  valorem  stamp.  The  part  of  the 
passed  nth  of  December,  1778,  relating  schedule  where  the  words  *made  at  the 
to  forfeited  estates:  "It  might  be  said,  same  time'  occur,  requires  that  some- 
and  has  been  strongly  insisted  upon,  thing  more  should  be  done  to  make  the 
that  this  expression  necessarily  relates  deeds  evidence."  Wood  v.  Norton,  9 
to  a  valid  and  subsisting  judgment,  be-  B.  &  C.  6^. 

cause  that  which  is  already  void  and  Kada  tlia  Sala. — In  People  v,  Becker, 

never  had  an  existence  cannot  be  made  20  Wend.  (N.  Y.)  602,  Nelson,  J.,  ob- 

void.    There  are  certainly  very  strong  serves:  "In  respect  to  a  redemption  by 

reasons  for  condemning  this  construe-  creditors  where  the  premises  were  sold 

tion  as  being  too  literal  and  rigid.    If  by  a  deputy  and  payment  was  made  to 

the  legislature  had  used  the  word  "de-  the  sheriff,  both  "made  the  sale,"  one 
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XAS  E0XF8B.— See  Insanity. 

KAOIBTKATB.— A  public  civil  officer,  invested  with  some  pait 
of  the  legislative,  executive  or  judicial  power  given  by  the  consd* 
tution,  etc.  The  President  of  the  United  States  is  chief  magis- 
trate of  the  nation ;  the  governors  are  the  chief  magistrates  of 

In  fact  and  the  other  in  judgment  of  tain  notices  to  be  given  to  the  local 

law.    See  also  Livingston  v,  Amoux,  board  of  health  before  the  lajing  out 

56  N.  Y.  507.  making    or  building    upon    anj  ner 

Hade  and  L«Titd.  —  Sec.  95  of  the  street.    This  provision  is  repealed  br 

General  Highway  act  5  &  6  W.  4,  ch.  the  Local  Gov.  act,  1858  (21  ft  23  Vicu 

CO  (which  enacts  that  in  the  case  of  an  ch.98),  except  ($9)  as  to  **prooeedtngv 

indictment  for  nonrepair  of  a  highway  matters,andUiingsre8pectivelj  begun  or 

preferred  at  the  assizes  or  quarter  ses-  made"  under  an  v  section  of  the  fonner 

sions  bj  order  of  justices  as  there  di-  act.     Sembie,   that  where  the  proper 

rected,    the  costs    of  the  prosecution  notices   had    been    given    and  plans 

shall  be  ordered  by  the  judge  who  tries  lodged  under  the  Pubi^  Health  act. 

or  the  justices  of  such  quarter  sessions  this  was  a  '^matter  or  thing  began  or 

to  be  paid  out  of  the  **rate  made  and  made**  within  section  9  of  theLocal  Got. 

levied'*  in  pursuance  of  the  act  in  the  act,   although    little     or    nothing  ap* 

parish  in  which  such  highway  shall  be  peared  to  have  been'  done  towards  the 

situate)    extends,    not    only    to    rates  formation  of  the  streets  of  which  notice 

*^ade  or  levied"  at  the    time  of  the  had  been  given.    Felkin  t*.  Berridge^  15 

order,  but  to  the  highway  rate  in  gen-  C.  B..  N.  S.  260. 

eral.  and  if  there  be  not  sufficient  funds  Hade  and  D«BUUidad. — See  The  Kin^ 

in  the  hands  of  the  surveyors  at  that  v.  The  Justices  of  Norwich,  3  Dovl  S, 

time,  they   must  make  a  "rate  for  the  Ry.  42. 

purpose.    Queen  v.  Eyton,  3  El.  &  Bl.  Hade  Up. — A  purchaser  of  a  lot  of 

390.  building    land    claimed     compensation 

Peace  It  Kade. — In  Chapman  v.  Wa-  from  the  vendor  on  the  ground  that  a 

caser,  64  N.  Car.  532,  the  court  Aeid  road  shown  in  the  plan  annexed  to  the 

that:  "Ten  days  SifteT  peace  is  made  be-  particulars  of  sale  was  not  ^*made  up** 

tween  the  United  States  and  the  Con-  as  stated  in  the  particulars.    Held^  that 

federate    States,"    used  in  a   bond   to  by  "made  up"  w^as  meant  in  the  same 

specify  the  time  at  which  the  money  is  condition  as  a  road  outside  the  lot  of 

payable    means  ten  days  after  peace,  which  the  road  in  question  was  stated 

and  does  not  render  the  ratification  of  to  be  a  continuation,  and  that  the  pur* 

a  treaty  of  peace  between  the  powers  chaser    was  entitled    to  compensatioD 

mentioned  a  condition  precedent  to  the  which  must  be  measured  not  by  the 

payment.  cost  of  making  up  the  roady  but  bj  tbe 

Bona  Fide  Hade.— Giving  cash  for  a  difference  between  the  actual  valve  of 
bank  post  bill  is  a  payment  within  the  the  property  at  the  date  of  the  purchase 
protection  extended  by  Stat.  6  G.  4,  ch.  and  its  value  as  it  would  have  been  if 
16,  §  82,  to  "all  payments  really  and  the  road  in  question  had  been  coo* 
bona  fide  made"  to  any  bankrupt  before  tinned  across  it  in  the  same  condition 
the  commission.  Willis  v.  Bank  of  as  the  road  outside.  Chifferiel  v.  Wat- 
England,  4  Ad.  &  El.  21.  son,  60  L.  T.,  N.  S.99. 

IntoriRretation  of  the  Words  '1  Have  Kade  Maana  Izaevtod. — ^In  Fanior  r. 

Made"  in  a  Wm.— In  Van   Alstyne  v.  New  England  Mtge.  Security  Co.(  Ala. , 

Van  Alstyne,  28  N.  Y.  375,   the  court  7  South.  Rep.  200,  the  court  held  that 

held  that  the  words  in  a  will,  "I  release  in  the  following  words  in  the  bodr  0^^ 

and  acquit  all  and  each  of  my  children  mortgage,  viz:  "It  is  further  agreed  be* 

from  any  charge  /  have  made  against  tween  the  parties  hereto  that  the  notei 

them,  or  either  of  them,"  showed  an  in-  herein    described    and    tliis  mortg^ 

tention  on  the  part  of  the  testator  to  shall  be  governed  and  construed  bran 

limit  the  release  to  charges  existing  at  under  the  laws  of  the  State  of  Alaba* 

the  time  when  the  will  was  executed.  ma,    where  the  same  is  made,**  tbe 

Hatter  or  Thing  Begun  or  Kade.— "The  word    "made*'  obviously  meant  "nt- 

72d  section  of  the  Public  Health  act,  cuted"  and  the  latter  word  involtes  the 

1848  (II  &  12  Vict,  ch.  63)  required  cer-  act  of  delivery. 
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their  respective  States.     In  a  narrower  sense,  the  term  only  in- 
eludes  inferior  judicial  officers,  such  as  justices  of  the  peace,  etc.^ 

1.  BunriU   Law  Diet.;  Bouvier  Law  offioen,  who  are  called  'Magistrates/' 

Diet.  viz:  judges  of  citj    or    police  courts. 

In   'Gordon    v,    Hobart,    2   Sumner  hiajors,  and  justices  of  the  peace;  and 

(Mass.)  401,  the  question  came  before  may  be  executed  by  the  following  offi- 

Judge    Story  whether    a    mortgage  cers,  who  are  called  peace  officers,  viz: 

acknowledged  bj  the  grantor  before  an  sheriffs,    constables,   coroners,   jailors, 

alderman  of  the  city  of  Philadelphia  marshals  and  policemen, 

was   valid  under  the  statute,  and  he  American   Coiurol  at  Foreign  Port  a 

said:  "In    my  judgment,  an  alderman  Magistrate. —  Under    a    Massachusetts 

of  the  city  of  Philadelphia  is  a  magis-  statute  an  American  consul  at  a  for- 

trate  in  the  sense  of  the  statute,  for  I  eign  court  was  held  to  be  a  magistrate 

know  of  no  other  definition  of  the  term  within    the    meaning   of  the    statute, 

'magistrate'  than    that  he  is  a  person  Scanlan  v.  Wright,  13   Pick.  (Mass.) 

clothed  with  power  as  a  public  civil  of-  523. 

ficer."    Mr.  Justice  Blackstone,  in  Kaglstrate  Hint  Designate  Sla  Offl- 

his  Commentaries,  says  that  "the  most  olal  Capacity  .—The  requirement  of  the 

universal  public  relation  by  which  men  Massachusetts    Gen.  Stat.,    ch.   124,  § 

are  connected  together  Is  that  of  qov-  12,  that  the  notice  to  a  plaintiff  of  the 

ernment,  namely  as  governors  or  gov-  time  and  place  appointed  for  the  exam- 

emed,  or,  in  other  words,  as  magistrates  ination  of  the  defendant  on  his  applica- 

and    people."    He   also    observes:   "I  tion  to  take  the  oath  for  the  relief  of 

shall  not  enter  into  any  minute  disqui-  poor  debtors  shall  designate  the  official 

sltion  with  regard  to  the  rights  and  dig-  capacity  of  the  magistrate  who  issues 

nities  of  mayors  and  aldermen  or  other  it,  is  not  satisfied  by  the  mere  addition 

magistrates  of  particular  corporations,  of  the  word  "magistrate"  to  his  si^a- 

because    they    are    mere    private  and  ture.      Carter  v.  Clohecy,  100   Mass. 

strictly  municipal  rights,  depending  en-  299;  Stockwell  v.  Silloway,  100  Mass. 

tirely  upon  the  domestic  constitution  of  209. 

their  respective  franchises.'*  Thus,  he  THe  Term  Magistrate. — Is  not  confined 
plainly  admits  aldermen  to  be  magis-  to  an  officer  authorized  to  issue  war- 
trates,  and  afterwards  enumerates  oth-  rants  of  arrest,  and  an  indictment  charg- 
ers whose  rights  and  duties  he  shall  con-  ing  that  a  warrant  was  issued  by  a 
sider,  and  among  these  are  sheriffs,  cor-  magistrate  does  not  show  that  it  was 
oners,  justices  of  the  peace,  constables,  issued  by  a  justice  of  the  peace  or  other 
surveyors  of  highways,  and  overseers  officer  having  lawful  authority  to  issue 
of  the  poor.  So  it  is  clear  that  the  ap-  it.  Martin  v.  State,  32  Ark.  124. 
pellation  is  not  confined  to  justices  of  Word  Magistrate  in  Revised  Statntes. 
the  peace  and  other  persons  ejusdem  — This   word  in  §  5278,  Rev.  Stat,  of 

CeneriSy  who  exercise  general  powers,  the  United  States,  relating  to  fugitives 

ut    it    includes   others,    whose  main  from  justice,  includes  an  assistant  police 

duties  are  strictly  executive.  magistrate  of  a  city.    Kurtz  v.  State,  i 

Rap.  &  La.  Law  Diet,  defines  "mag-  Am.  St.  Rep.  173  (22  Fla.  36). 

istrate"  as  meaning  a  judicial  officer  Oertiflcate  of  Magistrate.  —  A  fire  in- 

having  a  summary  jurisdiction  in  mat-  surance  policy  required  the  proof  of  loss 

ters  of  a  criminal  or  quasi  criminal  to  be  accompanied  by  the  certificate  of 

nature,  and  is  commonly  used  in  the  a  magistrate  nearest  to  the  fire.     Held, 

United  States  to  designate  two  classes  that  a  notary  public  is  not  a  mapis trate 

of  judicial  officers,  justices  of  the  peace  within  the  meaning  of  the  polky,  and 

and  police  justices.  his  certificate  is  not  a  compliance  with 

The  Term  Magistrate  in  Its  Gennine  the  provision.    But  the  proof,  with  the 

Sense. — ^The  term  magistrate  is  used  in  notary's    certificate    annexed,    having 

a    genuine    sense  in  parts  4  &  6,  ch.  been  accepted  and  retained  by  the  com- 

43,  title   Criminal   Procedure,  Gault's  pany  without  objection  instead  of  being 

Disest^  providing  for  the  arrest  of  crim-  at  once  returned,  the  defect  was  waived, 

inals,  preliminary  examination,  etc.,  but  Cayon  v.  Dwelling  House  Ins.  Co.,  32 

not  in  its  broadest  sense.     Sec.   1668  N.  W.  Rep.  543. 

defines  and  limits  the  meaning  of  the  Besistanoe  to  Antbority  of  Magistrates. 

term  as  there  used,  thus:  "A  warrant  — A  clause  in  a  fire  insurance  policy 

of  arrest  may  be  issued  by  the  following  providing  that  the  company  shall  not 
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■AIL— (See  Post  Office). 

I.  Definition,  1200.  3.  Personal  Injuries^  I30i. 

II.  Carriage  of  Mails,  1201.  3.  Compensation^  1202. 

I.  Liability  of  Carriers^  1201.  III.  Railway  Mail  Agenta,  1204. 

I  Definition. — The  word  "  mail "  means  in  its  original  significa- 
tion a  wallet,  sack,  budget,  trunk  or  bag,  and  in  connection  with 
the  postoffice,  means  the  carriage  of  letters,  whether  applied  to 

the  bag  into  which  they  are  put,  the  coach  or  vehicle  by  means  of 

which  they  are  transported,  or  any  other  means  employed  for 
their  carriage  and  delivery  by  public  authority.* 

be  liable  for    "damaee  by  fire  which  Broni^bt  Bafinra   a  MBfUtntt.— See 

shall    happen    or    arUe  ...  by  any  Hadlev  v.  Perks,  7  B.  &  S.  ^75. 

person  or  persons  engaged  or  concerned  1.  Wynen  v.  Schappert,  6  Dalj  (\. 

in  notorious  resistance  to  the  authority  Y.)  558.    "It  came  originally  into  use 

of  magistrates  or  to  any  other  lawful  as  referring  to  the  valise  which  poctfl* 

authority,"  following  otner  clauses  re-  lions  or  couriers  had  behind  them,  ud 

lieving  the  company  from  liability  when  in  which    they  carried  letters,  at  in 

the  fire  shall  happen  by  invasion,  etc.,  early  period;  and  after  the  estabUsh- 

does  not  free  the  company  from  liabil-  ment  of  post  offices,   post  routes  and 

ity  for  a  fire  caused  by  four  or  five  con-  post  coaches,  it  became,  as  it  is  now,  a 

▼lets  while  attempting  to  escape  from  general  word  to  express  the  csrruige 

prison,  an  attempt  easily  quelled  by  the  and  delivery  of  letters  by  public  an* 

guards,  although  exaggerated   accounts  thority.    The  carrier  in  this  ciee  car* 

of  the  matter  caused  great  excitement  ried  a  bag  having  two  compartments,  in 

in  the  neighborhood,  as  the  notorious  one   of  which   letters   to  be  delivered 

resistance  to  authority  mentioned  in  the  were  put,  and  in  the  other  letters  to  be 

policy,    construed  in  connection  with  sent  by  mail,  the  kind  of  bag  such  offi- 

other  clauses,  refers  to  acts  engaged  in  cials     were      accustomed     to   camr." 

by  many  persons  and  widely  known  at  Wynen  v.  Schappert,  6  Daly  (N.  t.) 

the  time  and  not  to  those  of  a  few  per-  558. 

sons,  the  results  of  which  become  no-  A  b^g,  valise  or  portmanteau  used  in 
torious.  Straus  v.  Imperial  Fire  Ins.  the  conveyance  of  letters,  papers,  pack- 
Co.,  6  S.  W.  Rep.  700.  ets,  etc.,  by  any  person  acting  under  the 
BqviTalent  to  Aoknowladgmant  Be-  authority  of  the  postmaster  general 
fare  Kaglatrato. — A  deed  by  husband  from  one  post  office  to  another.  Each 
and  wife,  executed  in  Baltimore  county  bag  so  used  is  a  mail,  of  which  there 
in  the  State  of  Maryland,  where  they  may  be  several  in  the  same  vehicle  u 
resided  and  acknowledged  before  two  the  way  mail,  the  general,  the  letter  or 
justices  for  that  county,  whose  certifi-  the  newspaper  mail.  U.  S.  f .  Wiltoo, 
cate  was  accompanied  by  the  attesta-  i  Baldw.  (U.  S.)  78. 
tion  of  the  clerk  of  the  county  court.  Mailed  llattar. — Letters,  packets,  etc. 
under  the  seal  of  the  court,  "That  the  received  for  transmission,  and  to  be 
persons  who  took  the  acknowledgment  transmitted  by  post  to  the  person  to 
were  justices  of  the  peace  and  that  whom  such  matter  is  directed  A 
there  were  no  magistrates  superior  to  "decoy  or  test**  was  prepared  as  fol- 
them  in  Baltimore  county,"  is  duly  lows :  A  post  office  inspector  wrote  a 
acknowledged  within  the  act  of  the  24tn  letter,  placed  it  in  an  envelope,  sealed 
of  February,  1770,  which  gives  effect  and  directed  it  to  a  fictitious  person. 
to  acknowledgments  of  deeds  by  bus-  and  to  a  place  where  there  was  do 
band  and  wife  "made  before  any  mayor  post  office;  then  wrapped  it  up  in  t 
or  chief  magistrate  or  officer  of  the  newspaper,  and  enclosed  both  letter 
cities,  towns  or  places  where  such  deeds  and  paper  in  an  ordinary  newspaper 
are  or  shall  be  made  or  executed  and  wrapper,  said  wrapper  sesled  and 
certified  under  the  common  or  public  properly  stamped,  and  directed  fts  the 
seal  of  such  cities,  towns  or  places.'*  envelope  inside.  This  packet  was  then 
Lessee  of  Mclntire  v.  Ward,  k  Binn.  handed  to  a  post  office  official,  to  be 
(Pa.)  296.  See  also  Lessees  of'^McIn-  placed  by  him  "as  a  decoy  or  test,''  io 
tire  V,  Ward,  3  Yeates  426.  what  is  'known  as  the  ^'nixes  btsket," 
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n.  Carriage  <rf  Kaila-^i.  Liability  of  Carriers. — There  is  no 
privity  of  contract  between  the  sender  of  a  letter  by  mail  and  the 
contractor  with  the  government  for  carrying  the  mails,  nor  has 
the  latter  any  right  to  compensation  from  the  former;  conse- 
quently, he  is  not  liable  as  a  common  carrier  to  the  sender  of  a 
letter,  although  he  may  be  at  the  time  engaged  in  the  business  of 
a  common  carrier.* 

2.  Personal  Injuries. — A  railroad  company  is  not  responsible 
for  the  negligent  acts  of  postal  clerks  or  agents  upon  its  trains. 
The  government  compels  the  company  to  carry  the  mails,  and 
designates  the  trains  upon  which  they  shall  be  carried.  It  ap- 
points the  clerks  and  agents  to  take  charge  of  the  mail,  to  receive 
and  discharge  the  same.  Such  clerks  and  agents  are  paid  by  the 
government  and  answerable  only  to  the  government  for  the  man- 

a    receptacle    for    apparently    worth-  office  department  of  the  government, 

less    and    unmailable    matter ;      said  the  liability  of  a  railroad  company  for 

"nixes"    to     be     opened     and    exam-  the  loss  of  mail  matter  is  not  that  of  a 

ined  by  a  postal  employe  who  was  to  common  carrier,  but  that  of  a  bailee 

send  any  letter  or  article  of  value  found  for  hire;  and  while  it  would  be  liable  to 

therein  to  another  official,  to  be  for-  the  sender    of  a    registered    letter   if 

warded  to  the  dead  letter  office.    Heldy  stolen  or  lost  through  the  negligence  or 

that  this  was  not   a  mailing  of  the  want  of  care  of  its  agents  or  servants^ 

packet,  and  it  did  not  become  *'mail  the  burden  of  proof  is  on  the  plaintiff 

matter"  in    the    meaning   of  sections  to  show  that  the  theft  or  loss  was  caused 

^467,  5469,  U.  S.  Rev.  Stat.    U.  S.  t;.  by  such  negligence,  and  trover  is  not 

Kapp,  30  Fed.  Rep.  8x8.  the  proper  form  of  action   to  enforce 

lulled.— The  word  "mailed,"  as  ap-  the  liability.    Central  R.  &  B.  Co.  v^ 

plied  to  a  letter,  means  that  the  letter  Lampley,  76  Ala.  357;  23  Am.  &  Eng. 

was  properly  prepared  for  transmission  R.  Cas.  720. 

by  the  servants  of  the  postal  depart-  In  Sawyer  v.  Corse,  17  Gratt.  (Va.) 

ment,  and  that  it  was  put  into  the  cus-  230,  it  was  held  that  a  mail  contractor 

tody  of  the  officer  charged  with  the  was  liable  in  tort  to  the  sender  of  a 

duty  of    forwarding    the    mail.     The  letter  for  its  loss  by  the  negligence  of  a 

words  "put  into  the  post  office,"  as  used  carrier  employed  bv  the  contractor  to 

by  a  notary,  have  a  technical  signiii-  carry  the  mails.    The  court  say:  "Such 

cance  which  is  well  defined.    They  are  a  contractor  is  in  no  just  and  proper 

commonly  employed  to  designate  the  sense    an    officer    of  the   government, 

duty    of    the    holder    of    commercial  and  although  he  may  be  said  to  be,  in  a 

paper  in  giving  notice.    Since  the  en-  certain  sense,  an  agent  of  the  govern- 

actment  of  the  laws  requiring  all  mail  ment,  yet  the  laborers  and  others  whom 

matter  to  be  prepaid,  these  words  have  he  employs  under  him,  in  the  execution 

been  used  in  the  sense  of   "mailed."  of      his     contract,    cannot     be    said 

Pier  V.  Heinrichshofen  (Mo.),  6  Cent,  to   be    agents    of     the     government, 

L.  T.  285,  citing  Renshaw  v.  Triplett,  which  does  not  know  them,  does  not 

23  Mo.  213;  Sanderson  v,  Reinstedler,  appoint  them,  does  not  control  them, 

31  Mo.  483^  does  not  pay  them,  and  has  nothing  to 

The  word  "mailed,"in  a  notary's  cer-  do  with  them." 

tificate    that  he  mailed  a  notice,  pre-  In  Conwell  v.Voorhees,  13  Ohio  527, 

sumably  implies  that  postage  was  pre-  however,  it  was  decided  that  a  mail 

paid,  as  this  is  by  law  a  prerequisite  to  contractor  was  not  liable  in  an  action 

the  letter  being  duly  forwarded.    Na-  on  the  case  to  the  sender  of  a  letter  for 

tional  Butchers^  etc.  Bank  v.  DeGroot,  the  loss  of  it  through  the  negligence  of 

43  N.  Y.  Super.  Ct.  341.  a  coachman  employed  by  the  defendant 

1.  Central  R.  &  B.  Co.  v.  Lampley,  76  to  carry  the  mail,  on   the   theory  that 

Ala.  357;  23  Am.  &  Eng.  R.  Cas,  720.  defendant,  being  a  public  agent,'  could 

A  railroad  being  an  established  post-  not  be  held  responsible  for  the  torts  of 

road,  and  the  mails  being  carried  along  his  subordinates.    This  case  was    fol- 

its  route  by  the  direction  of  the  post  lowed  in  Hutchins  v,  Brackett,  22  N» 

^      13  C.  of  L.— 76  1201 
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ner  in  which  they  shall  discharge  their  duties.  The  railway  com. 
pany,  having  no  control  over  them,  is  not  liable  for  their  negli- 
gence.* 

3.  Compensation. — ^The  compensation  paid  to  carriers  for  trans- 
porting United  States  mails  is  fixed  by  a  contract  with  the  gor- 
emment  made  under  the  direction  of  the  postmaster  general,  as  is 
provided  by  the  statutes  of  the  United  States.* 


H.  (2  Fo8t)  352,  which  was  similar  in  ment  therefor  against  the  railroad  cam- 
its  facts.  See  also  Hutchinson  on  Car-  pany,  the  company  ma/  maJntaio  u 
riers,  $  81.  action  for  indemnity  against  the  coo- 

1.  Muster  v.  Cliiciun)  etc.  R.  Co.,  6x  tractors,  the  relation  of  partia  ta/ff 
Wis.  J25;  18  Am.  &  £ng.  R.  Cas.  X13.  se  not  being  that  of  Joint  contractors. 
In  this  case  a  mail  bag  was  thrown  Old  Colony  R.  Co.  v,  Slaveiu,  14S 
from  the  train  about  200  feet  west  of  Mass.  ^3;  38  Am.  &  Eng.  R.Cas.3Si 
the  depot,  and  an  employee  of  the  rail-  9.  Section  6  of  the  act  of  July  ist, 
road  company  was  struck  and  injured.  1862,  in  aid  of  the  construction  of  the 
There  was  no  evidence  that  the  bag  railroads  to  the  Pacific,  required  them 
had  ever  been  thrown  off  at  the  depot  to  transport  mails,  troops,  supplin,  etc, 
prior  to  the  occasion  in  question.  Heldy  for  the  government,  **at  fair  and  rei- 
(I)  that  the  railroad  company  was  not  sonable  rates  of  compensation,  not  to 
chargeable  with  notice  that  the  \m  was  exceed  the  amounts  paid  bj  printe 
likely  to  be  thrown  off  at  the  depot,  parties  for  the  same  service."  Tbc 
and  hence  was  not  bound  to  guard,  by  Union  Pacific  R.  Co.  filed  its  petitkm 
notice  or  otherwise,  against  injury  to  in  the  court  of  claims,  setting  forth  *Jx 
Its  employees  resulting  from  its  b!eing  performance  of  such  services  for  the 
thrown  off  there.  (2)  That  the  regula-  government  and  its  charges  ^  the 
tions  of  the  post  office  department  do  same,  and  averring  that  the  Mreni 
not  require  the  speed  of  mail  trains  to  amounts  were  according  to  rates  fixed 
be  slackened  at  catch  stations  where  by  it  both  as  respects  3ie  goremmeat 
cranes  are  erected  for  the  exchange  of  and  the  public,  which  were  fair  and  rea* 
mails.  (3)  that  the  running  of  a  sonable,and  not  exceeding  the  asMoot, 
mail  train  at  the  rate  of  thirty  or  paid  by  private  parties  for  the  saice 
thirty-five  miles  per  hour  past  a  station  kind  of  service.  Tlie  goverament  de- 
is  not  of  itself  unlawful,  nor  can  negli-  nied  the  reasonableness  of  the  ntn. 
gence  be  imputed  to  a  railroad  com-  and  averred  that  less  amounts  alloved 
pany  from  that  fact  alone  so  as  to  make  by  it  were  fair  and  reasonable.  The 
it  liable  for  an  injury  resulting  from  court  of  claims,  after  hearing  prtxffi 
the  throwing  off  of  a  mail  bag  from  found  "that  the  amounts  sllowoi  lod 
such  train.  retained    by  the   treasury  departmeot 

In   Snow  V,  Fitchburg  R.  Co.,  136  for  transportation  of  mails  as  aforesiid 

Mass.  552;  18  Am.  &  Eng.  Cas.  161,  it  are  a  fair  and  reasonable  compensatkn 

was  hM  that  a  passenger  on  a  steam  for  the  service,  and  not  in  excess  of  the 

railroad,  who,  while  waiting  in  a  proper  rates  paid   by   private  parties  for  the 

place  and  using  due  care  on  the  plat-  same  service.''    H^ld^  that  this  vas  t 

form  at  a  station  of  the  railroad  corpo-  proper    form  of  finding.    The  pron* 

ration,  to  make    a    necessary  change  sions  of  section  6  of  the  act  of  Julj  i^t 

from  one  train  to  another,  Is  injured  by  1862,  respecting  rates  for  transpom- 

being  struck  by  a  mail  bag  thrown,  m  tion  done  by  the  Union  Pacific  K.U 

accordance  with  a  custom  known  to  the  for  the    United    States,  govern  soch 

corporation,  by  a  mail  agent  in  the  em-  transportation  over  its  brrage  between 

ploy  of  the  United  States,  from  a  mail  Council  Bluffs  and  Omaha.    The  s^- 

car  belonging  to  the  corporation  on  one  vice  rendered  by  a  railroad  compan/in 

of  its  express  trains  running  at  a  high  transporting  a  local  passeneerfromoo^ 

rate  of  speed,  may  maintain  an  action  point  on  its  line  to  another  Is  not  kkD- 

for  such  injury  against  the  corporation.  Seal  with  the  service  rendered  In  triffi" 

Where  the  contractors  for  the  trans-  porting  a  through  passeneer  over  the 

{>ortation  of  the  malls  negligently  un-  same  rails.     Union  Pac.  R.  Ca  r.  I 

oad  the  mail  bags  on  the  station  plat-  S.,  117  U.  S.  355;  25  Am.  &  Eog-  ^ 

form  or  sidewalk  in  such  manner  as  to  Cas.  396. 

cause  injury  to  one  who  recovers  'udg-  The  sixth  section  of  the  act  of  con- 
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gress  of  July  lat,  1862,  ch.  120,  Incor-  respective  companies,  which  was  from 

poratinff  the  Union  Pacific  R.  Co.  (xa  time  to  time  received  without  protestor 

Stat  4S9),  constitutes  a  contract  be-  objection.      B    having    received    the 

tween  the  United  States  and  the  com-  amount  due  for  conveving  all  the  nuiils 

panj,  whereunder   the   latter,  for  its  over  its  road,  although  over  a  part  of  it 

service  in  transporting  upon  its  road,  a  portion  of  them  had  been  carried  by 

from  January  1st,  1876,  to  October  ist,  A  under  its  contract,  the  latter  brought 

1877,  the  mails,  and  the  agents  and  suit  against  the  United  States  to  re- 
clerks  employed  In  connectton  there-  cover  compensation  for  the  portion  so 
with,  is  entitled  to  compensation  at  carried.  Htld^  that  A's  acquiescence  in 
fair  and  reasonable  rates,  not  to  exceed  the  adjustments  precluded  the  mainte- 
those  paid  by  private  parties  for  the  nance  of  the  suit  Railroad  Co.  v.  U.  S., 
same  kind  of  service.  The  con-  X03  U.  S.  703;  6  Am.  &  Eng.  R.  Cas. 
tract  is  not  affected  by  the  sections  of  59a. 

the  revised  statutes  declaring  that  the  A  railroad  company,  in  aid  of  whose 
postmaster  general  may  iix  the  rate  for  road  congress  G;rants  land  upon  condi- 
such  service  when  performed  by  rail-  tion  that  it  shall  transport  mails  at  such 
road  companies  to  which  congress  price  as  congress  may  direct,  and  that 
granted  aid,  and  he  had  no  authority  to  until  the  price  be  thus  fixed  the  post- 
msist  that  it  was  not  binding  upon  the  master  general  shall  have  power  to  de- 
United  States.  The  company,  having  termine  the  same,  is  (in  the  absence  of 
been  required  to  perform  the  contract,  contracts  with  the  department  for  spe- 
lost  no  riffhts  by  a  compliance  there-  cial  service  with  unusual  facilities,  or  for 
with,  as  it  protested  against  and  re-  determined  periods)  bound  to  transport 
jected  all  ill^^  conditions  attached  to  mails  (until  congress  directs  the  rates )at 
the  requirement.  Union  Pac.  R.  Co.  v,  such  reasonable  compensation  as  the 
U.  S.,  104  U.  S.  663;  9  Am.  &  £ng.  R.  postmaster  general  may  from  time  to 
Cas.  54.  time  prescrn}e;  and  the  continuance  by 
A  railroad  company,  in  aid  of  which  such  company  to  transport  mails  afler 
congress  granted  land,  entered  Septem«  the  expiration  of  the  term  of  a  written 
ber,  1875,  into  a  contract  with  the  contract  neither  implies  that  it  is,  afler 
United  States  to  transport  for  four  the  postmaster  general  has  otherwise 
years  the  mails  over  its  road  at  a  price  directed,  to  be  paid  the  same  rates  for 
which  conformed  to  the  statute  then  in  transportation  which  it  was  paid  under 
force.  It  received  from  the  postmaster  the  written  contract,  nor  that  the  con- 
general  due  notice  of  his  orders,  reduc-  tract  is  renewed  for  any  specific  term  for 
ing  the  rates  of  compensation,  pursuant  which  contracts  of  the  postoffice  de- 
to  the  act  o!  July  lath,  1876,  ch.  179,  partment  may  usually  be  made.  Jack- 
10  Stat  78,  and  the  act  of  July  17th,  sonville  P.  &  M.  R.  Co.  v.  U.  S.,  1x8 

1878,  ch.  359.  20  Id,  140.  The  company  U.  S.  626;  28  Am.  &  Eng.  R.  Cas.  83. 
protested  against  the  order,  but  per-  Section  5  of  the  act  of  1879  does 
formed  the  stipulated  service.  lield^  not  repeal  section  3963  of  the  U.  S. 
that  it  is  entitled  to  recover  the  contract  Rev.  Stat,  which  gives  to  the  post- 
price  therefor.  Those  acts  apply  only  master  general  authority  to  deduct 
to  contracts  thereafter  made,  or  to  such  from  the  pay  of  contractors,  whether 
as  did  not  require  the  performance  of  they  be  private  persons  or  corporations, 
the  service  for  a  specific  period.  Chi-  the  price  of  the  trip  in  all  cases  where 
cago  &  N.  W.  R.  Co.  v.  U.  S.,  104  U.  the  trip  is  not  made,  and  not  to  exceed 
S.  680;  xo  Am.  &  Eng.  R.  Cas.  616;  three  times  the  price  of  the  trip, 
Chicago,  M.  &  St  P.  R.  Co.  v.  U.  S.,  if  the  failure  be  caused  by  the  fault  of 
104  U.  S.  687;  xo  Am.  &  Eng.  R.  Cas.  the  contractor  or  carrier.  Chicago,  M. 
631.  &  St  P.  R.  Co.  V.  U.  S.,  137  U.  S.  406; 

A  railroad  company,  in  the  execu-  35  Am.  &  Eng.  R.  Cas.  508. 
tion  of  its  contract  with  the  govern-        An  appeal  from  a  judgment  of  the 

ment,  carried  the  mails  from  r  to  F,  court  of  claims,  in  an  action  brought 

the  route  being  partly  over  its  own  road  by  a    railroad    company  agreeably  to 

and  partly  over  a  portion  of  the  road  section  536X  of  the  Revised  Statutes,  to 

of  company  B,  which  also  had  a  con-  recover  compensation  for  mail  carriage, 

tract  for  carrying  the  mails  over  its  etc.,    withheld    by     the     government, 

entire  line.    After  the  passage  of  the  brings  up  for  review  only  the  decisions 

act  of  March  3rd,  1873,  ch.  331,  the  of  that  court  upon  questions  of  law 

post  office  department  made  frequent  arising  in  the  course  of  the  trial,  or  in 

adjustments  of  the  amount  due  to  the  the  application  of  the  law  to  the  facts 
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in  Sailway  Kail  Agents. — A  mail  agent  riding  on  a  railroad 

train  is  not,  strictly  speaking,  a  passenger,*  but  he  may  recover 
damages  for  an  injury  occasioned  by  the  company's  negligence, 

on  the  ground  of  a  breach  of  the  company's  duty  towards  him.^ 

as  finally  found.    Union  Pac.  R.  Co.  v,  word    passenger^    as    used    in  th< 

U.  S.,  ii6  U.S.154.  act    of     April     4th,     1868,   of  \\i 

A  decree  in  a  suit  in  equity  by  the  laws    of    Pennsylvania,    and  it  wi.^ 

Untied  States  against  a  railroad  cor-  keld^  from  the  act,  that  the  legUlatore 

poration  in  Tennessee^  appearing  upon  intended  to  exclude  postal  agents  frm 

its  face  to  have  been  by  consent  of  par-  the  class  therein  designated  as  paoen- 

ties,  and  confirming  a  compromise  of  gers.'* 

all  claims  between  them  before  June  8.  CoUett  v,  London  etc.  -R.  Co^  ."o 

1st,    187 1,  including  any  claim   of  the  L.  J.,  CLB.  411;   Hammond  r.  Sort  1 

corporation  against  the  United  States  eastemR.  Co.,  6  Rich.  (S.Car.)  150. 

for  mail  service,  is  a  bar  to  a  suit  by  A  mail  agent  or  his  heirs  are  entitled 

the  corporation  in  the  court  of  claims  to  recover  of  the  companv  for  injuries 

for  mail  service  performed  before  the  resulting  from    the    negligence  of  is 

war  of  the  rebeluon,  although,  at  the  employees.    Houston  &  T.  C.  R.  Co. 

time  of  the  decree,  payment  to  it  of  v.  Hampton,  64  Tex.  427;  22  .\m.  t 

any  claim  was  prohibited  by  law,  be-  Eng.  R.  Cas.  291. 

cause  of  its  havmg  aided  the  rebellion.  In  Nolton  t».  Western  R.  Co.,  15  X. 

Nashville  etc.  R.  Co.  v,  U.  S.,  113  U.  Y.  444,  a  railway  mail  agent  was  in- 

S.  261.  jured,  and   it  was  held  that  where  1 

1.  In  Pennsylvania^  these  mail  agents  railroad  corporation  voluntarily  under- 

are  placed  upon  the  footing  of  emplov-  takes    to  carry  a  passenger  upon  its 

ees;  but  this  is  by  virtue  of  an  act  of  the  road,  whether  with  or  without  compen- 

legislature  of  that  State.    In  the  case  sation,  if  such  passenger  be  injured  br 

of    Pennsylvania     R.    Co.    v.    Price,  the  culpable  negligence,  or  want  ofskili 

96  Pa.  St.  256;  I  Am.  &  Eng.  R.  Cas.  of  the  agents  of  the  company,  the  latter 

334,  a  mail  agent  on  a  train  was  killed  Is  liable. 

in  a    collision,  and  suit  was  brought  Contributory  NegUgenea.— In  Hoas- 

against    the    company   by  his  widow,  ton  &  T.  C.  R.  Co.  v.  Hampton,  64 To. 

It  was  /l«/df  that  she  could  not  recover.  427;  22  Am.  &  Eng.  R.  Cas.  291,  which 

The  court  rested  its  decision  upon  the  was  an  action  for  damages  against  1 

statute,  saying:    "The  effect  of  the  act  railroad  company    for  killing  a  mail 

of  congress  is  to  make  his  position  on  agent,  it  was  held  that  the  court  co^ 

the  car  a  lawful  one.    Being  lawfully  rectly  submitted  to  the  jury  the  que- 

on  the  train,  a  recovery  might  possibly  tion,  whether  such  agent  believed  it  to 

have  been  had  for  his  death,  upon  the  be  necessary  to  put  his  head  outof  tiie 

duty  to  carry  safely.    Collett  v.  Rail-  car  door  when   approaching  a  statioo. 

road  Co.,  16Q.  B.  984;  and  Nolton  v,  and  was  led   thus   to  believe  by  the 

W.  R.,  15  N.  Y.  444,  goes  to  this  extent,  conduct  of  employees  of  the  railroad 

But  here  the  act  of  1868  comes  in  and  company. 

declares  that  persons  so  employed  upon  A    mail    i^^ent    brought  an  actios 

the  road  shall  have  only  the  rights  of  against  a  railroad  company  to  recover 

employees  of  the  company."  damages  for  illness    alleged  to  hi« 

In  the  case  of  Seybolt  v.  Railroad  been  caused  by  the  insufficient  heating 
Co.,  95  N.  Y.  562;  iS  Am.  &  Eng.  R.  of  the  mail  car  in  which  he  wastravti 
Cas.  162,  however,  it  was  held  that  a  ling.  Heldy  that  if  the  plaintiff  coo- 
railroad  corporation  owes  the  same  de-  tributed  to  the  injury  by  the  want  of 
gree  of  care  to  mail  agents  riding  in  proper  care  and  attention,  such  as  ^ 
postal  cars,  in  charge  of  the  mails  as  prudent  man  ought  to  take  for  b^ 
they  do  to  other  passengers.  The  court,  safety  under  such  circumstances,  « 
in  commenting  upon  the  case  of  Price,  was  not  entitled  to  recover.  Turi^ 
quoted  above,  use  this  language:  "The  tine  x».  Richmond  &  D.  R.  Co.,93  *^' 
opinion  in  the  case  of  Railroad  v.  Car.  638;  23  Am.  &  Eng.  R-  ^ 
Price,  not  only  does  not  conflict  with  460. 

the  doctrine  of   these  cases,  but  cites  Mmltlng   LtabUity.— A   R>^  ^' 

with  approval  the  Nolton  case.    The  was  killed  by  an  accident  on  ddfew* 

question  In  that    case  was    upon  the  ant's  road.    Upon  the  pass  issued  tor 

construction     to     be     given     to    the  its  use  by  defendant  was  an  indent 
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ment  by  which  it  stipulated  for  an  ex-  and  was  chargeable  with  knowledge  of 
emption  from  liability  for  damages  on  its  contents,  it  did  not  constitute  a  con- 
account  of  injuries  occurring  through  tract  between  him  and  defendant;  that, 
its  negligence.  Held^  that,  as  the  au-  as  the  absolute  duty  of  carrying  the 
thority  of  the  government  agents  to  agent  in  charge  of  the  mail  is  imposed 
contract  for  the  transportation  of  mails  by  said  statutes  upon  the  railroad  cor- 
is  limited  by  the  provisions  of  the  poration  accepting  the  public  mail  for 
United  States  statutes,  and  as  no  power  transportation,  the  defendant  liad  no 
IS  given  them  to  contract  for  exemption  right  to  impose  the  condition;  the 
to  a  railroad  corporation  from  liability  agent's  acceptance  of  the  pass  did  not 
for  such  a  cause  of  action,  it  was  not  indicate  his  intention  to  assent  to  its 
to  be  assumed  that  the  contract  under  provisions,  and  even  if  it  might  be  so 
which  defendant  carried  the  mails  con-  construed,  and  if  the  exemption  clause 
tained  any  such  provision;  that  if  the  was  to  be  considered  as  a  contract,  it 
contract  between  the  government  and  was  void  for  want  of  consideration, 
defendant  contained  such  a  provision  Seybolt  v.  New  York,  L.  £.  &  W.  R. 
it  was  unauthorized  and  void;  that,  as-  Co.,  95  N.  Y.  56a;  z8  Am.  &  Eng.  R. 
auming  the  decedent  received  the  pass  Cas.  162. 

1206 


INDEX. 


Legacies  and  devises,  7 

Abatement,  130 

Actions  by  legatees,  188 

Ademption,  70 

Ademption  of  general  legacy  to 
stranger,  99 

Ademption  of  legacies  by  portions, 

Annuities,  62  [93 

Annuities  and  charges  thereon,  26 

Chattels,  real,  26 

Classification,  10 

Collateral  inheritance  tax,  221 

Creditor,  legacy  to,  82 

Cumulative  and  substitutional  be> 
quests,  54 

Debt  and  legacy  charged  on  land,  109 

Debts  and  securities  tor  money,  16 

Debts,  satisfaction  and  release  of  by 
legacy,  80 

Definition,  9 

Demonstrative  legacies,  10 

Devises  and  bequests  upon  condi- 
tions, 62 

General  legacies,  10 

Gifts  to  a  class,  60 

Lapsed  and  void  legacies,  28 

Life  tenants,  relative  rights  of,  190 

Mixed  funds,  charges  on,  45 

Money,  legacies  of^  15 

Particular  purpose,  given  for,  ^2 

Payment  and  delivery  of  legacies,  150 

Pecuniary  legacies,  10 

Perishable  property,  201 

Personal  annuities^  15 


Letter  of  attorney,  237 
Letter  of  credit,  237 

Bills  of  exchange  distinguished  from, 

Definition,  237  [239 

Guarantor,  240 

How  construed,  250 

Kinds  of,  238 

Liability  of*^  writer,  239 

Negotiability,  243 
Letter  of  recommendation,  251 
Letters,  251 

Address,  263 

Conspiracies,  264 

Contracts  made  by,  254 

Dates  and  postmarks,  263 

Decoy  letters,  257 

Definition,  2ci 

Evidence,  258  * 

Husband  and  wife,  265 

Injunction     against     publishing    or 
opening,  253  . 

Insane  persons,  264 

Letters  of  marque  and  reprisal,  265 

Letters  without  prejudice,  257 

Negligence,  losses  through,  258 

Possession  of,  264 

Property  in,  251 

Property  of  receiver  in,  354 

Unanswered  letters,  263 

Wrongful  detention,  25S 
Letters  patent,  266 
Letters  rogatory,  266 
Letters  testamentary,  268 
Levy,  269 


Personal  estate,  bequests  of  general,    Lewd  and  lascivious  cohabitation  and 


23 
Portions,  satisfaction  by  legacy,  87 

Real  estate,  charges  on,  42 

Real  estate,  devise  of,  26 

Remainderman,  relative  rights  of,  190 

Repeated  legacies,  54 

Residuary  bequests  and  devises,  45 

Rights  of  devisees  and  legatees,  150 

Satisfaction,  70 

Specific  legacies,  10 

Stocks,  19 

Vested  and* contingent  legacies,  6a 
Legal  tender,  22a 
Legitimacy,  224 
Letter,  231 
Letter  of  administration,  237 


conduct,  274 

Common  law,  276 

Continuing  offence,  282 

Definitions,  274 

Evidence,  282 

Joint  or  separate,  280 

Lascivious  carriage,  283 

Statutory  offence,  282 

What  constitutes  the  offence,  278 
Lex  Domicilii,  286 
Lex  Fori,  286 
Lex  Loci,  286 
Lex  Loci  Contractus,  286 
Lex  Loci  Rei  Sitae,  287 
Libel  (in  practice),  504 
Libel  and  slander,  29a 
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Libel  and  slander — Continued. 

Accord  ind  satisfaction,  477 

Actionable  words,  297 

Adv«'rtisements,  31S 

Affairs  of  state,  324 

Answer,  474 

Blacklisting  employees,  414 

Books,  criticism  of,  330 

Business  reputation,  314 

Certainty,  386 

Change  of  venue,  4^6 

Charge  must  impute  knowledge  of 
crime,  386 

Charges  of  crime,  402 

Comment  and  criticism,  328 

Comment,  fair  and  bona  fide,  327 

Communications  made  in  self-de- 
fence, 432 

Construction,  378 

Corporations,  448 

Costs,  505 

Counterclaim,  477 

Crime  imputed  must  be  possible,  354 

Criminal  procedure,  498 

Criticism,  328 

Damages,  432 

Definition  of  libel,  294 

Definition  of  slander,  296 

Demurrer,  477 

Distinction,  296 

Effigyi  picture,  etc.,  394 

Evidence,  400,  483 

Failure  to  show  proof  of  defamation. 

Former  proceedings,  455  [401 


Libel  and  slander  ~C<7i« //»»<'</. 
Privileged  communications,  403 
Privileged,  when  not,  322 
Professional  men,  312 
Property,  libel  of.  316 
Publication,  370 
Publication,  avennent  of,  472 
Public  entertainments,  331 
Publication  of  letters,  372 
Publication,  place  of,  377 
Publication,  who  liable  for,  371 
Public  institutions,  330 
Public  interest,  matters  of,  329 
Public  men,  criticisms  of,  31 S 
Public  officials,  363,  418 
Remedy  for  libel,  324 
Repetition  of  slander,  374 
Republication.  31S 
Slander,  instances  of  what  if^,  -^ 
Slander  of  title,  366 
Societies,  reports  of  proceeding?,  324 
Statute  of  limitations,  454 
Variance.  478 
Words  actionable  only  by  rea«onof 

special  damage,  365 
Words  actionable  per  se,  349 
Words  imputing  a  contagious  disease. 
Words  imputing  a  crime,  349     [554 
Words  imputing  an  intention,  353 
Words  of  suspicion,  353 
Words  that  appljr  to  things  and  not 

to  persons,  394 
Words  touching  one's  office  or  voca- 
tion, 555 


Grand  jury,  proceedings  before,  323    Liberty  of  the  press,  510 


Husband  and  wife,  377,  450 
Infants,  451 
Injunctions,  453 
Innuendo.  465 
Insane  persons,  451 
Intent  of  speaker,  385 

Judicial  proceedings,  reports  of,  319 
urisdiction,  454 
ustification,  394 
legislative  proceedings,  reports  of. 
Letters,  372  [323 

Libel,  definition  of,  209 
Libel,  instances  of  what  is,  299 
Local  authorities,  330 
Malice,  425 

"Master  and  servant,  451 
Mercantile  agency,  414 
Mitigation  of  circumstances,  400 
Negligence  of  publisher,  324 
Negligence  of  reporters,  324 
Neutral  words,  470 
Newspaper  libel,  316 
Nonsuit,  497 
Partners,  453 

Persons  in  office,  libel  of,  309 
Pictures,  criticism  of,  330 
Pleading,  456 
Practice,  454 


License,  514 

Attorneys  at  law,  521 

Auctioneers,  521 

Brokers,  521 

Commercial  travellers,  522 

Effect,  when  it  takes,  515 

Entertainments,  534 

Express  companies,  523 

Ferries,  526,  537 

Foreign  corporations,  524 

Hawkers  and  peddlers,  526 

Insurance  companies,  537 

Legality  of  contracts  of  unlicen^d 
person,  5x6 

License  laws,  prosecution  of  offend- 
ers, 518 

License  of  national  government  519 

Markets,  536 

Municipal  licenses,  529 

Oyster  boats,  527 

Professions,  538 

Real  estate  law,  539 

Revocation,  517 

Rights  and  duties  of  licensee,  515 

State  licenses,  520 

Telegraph  companies,  523 

Vehicles,  535 
License  (in  patent  law),  557 
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Limited  Pwrt&tnldp. 


License  (in  patent  \B.w)'^Continued. 
Acquiescence  of  licensor,  560 
Agreement,  license  by,  563 
Assignment,  568 

Construction  of  license  contractt  563 
Contract,  how  made,  559 
Deiinition,  557 
Estoppel  of  licensor,  559 
Forfeiture,  572 
Implied  license,  559,  567 
Notice  of  licensee,  567 
Recording  license,  567 
Restrictions  and  conditions  In  license 


Life  insurance— C<>if/iJi»tf</. 

Misrepresentations,  632 

Occupation,  635 

Payment  of  policy,  650 

Policy,  630 

Policy,  special  provisions  of,  637 

Reputed  wife,  636 

Residence,  63c 

Residence  and  travel,  638 

Suicide,  642 

Temperance,  636 

Temperate  habits,  639 

Title  to  policy,  650 
Life  tables,  660 


rights,  565 
Right  to  repair  purchased  machines.    Light  and  air,  660 
Royalty,  571  [568    Limitation  of  actions,  667 


Liens,  574 

Agents,  586 

Agreements,  inconsistent  with,  623 

Agricultural  liens,  594 

Assignment,  624 

Attorney's  liens,  6x4 

Bankers,  578 

Carriers,  ^80 

Classes  of,  575 

Common  law,  576 

Corporations,  613 

Definition,  574 

Devise,  lien  by,  603 

Discharge  and  waiver,  621 

Equitable,  577,  608 

Factors,  5% 

Improvement  liens,  599 

Inn  keepers,  590 

Landlord  and  tenant,  594 

Livery  stable  keepers,  593 

Logs  and  lumber,  593 

Lost  property,  502 

Maritime  liens,  021 

Mechanics,  590 

Mechanics'  lien,  594 

Mining  liens,  594 

Personal  property,  578 

Real  property,  594 

Security,  effect  of  taking,  622 

Stotutory,  578 

Tender,  624 

Vendor  of  personal  property,  594 

Vendor  of  real  property,  594 

Warehousemen  ana  whamngers,  593 
Life  annuity,  628 
Life  insurance,  629 

Age,  635 

Assignment  of  policy,  646 

Amount  of  recovery,  659 

Concealment,  632 

Death  in  violation  of  law,  6^1 

Death,  notice  and  proof  of,  056 

Health,  632 

Imprisonment,  637 

Married  or  single,  6^5 

Medical  attendant,  ^6 

Military  and  naval  service,  637 


Acknowledgment,  748 

Action,  when  cause  of,  accrues,  730 

Administrator's  power  to  waive,  707 

Change  of  limitation,  701 

Common  law,  668 

Conflict  of  laws,  768 

Effect  after  it  has  run,  748 

Equity,  674 

Fraud  in  equity,  680 

Government,  711 

How  long  statute  runs,  731 

Mutual  account,  764 

New  promise,  748 

Payment,  presumption  of,  669 

Pleading  |ind  practice,  769 

Proceeds,  683 

Set-off,  767 

Statutes  of,  in  general,  688 

What   postpones   or   interrupts   its 
running,  731 

What  starts  statute  afresh,  748 

What  terminates  statute  running,  746 

When  not  available,  711 

When  statute  begins  to  run,  720 
Limitation  in  instruments,  7^3 

Alienation,  conditions  against,  794 

Conditions  against  debts,  800 

Conditions  precedent  and  subsequent, 

Conditions,  repugnant,  798  [774 

Deeds,  conditional  limitations,  774 

Definition,  773 

Devises,  conditional  limitations,  797 

Exception,  787 

Leases,  conditions  in,  801 

Partition,  788 

Reservation,  787 

Restrictions,  792 

Stipulations,  792 
Limited  companies,  802 
Limited  partnership,  802 

Actions  by  and  against,  835 

Business,  scope  o^  818 

Conduct  of  business,  82  z 

Construction,  806 

Definition,  803 

Design,  806 

Dissolution,  839 
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Limited  partnerehip«>C<»if/f'iiKe</. 

Formation  of  partnership,  807 

Insolvency,  820 

Partners,  relations  of,  8x8 

Renewal  of  partnership,  827 

Winding  up,  841 
Liquidated  damages,  847 

Amount  of,  867 

Definition,  847 

Distinction  from  penalty,  848 

Manner  of  liquidation,  047 

Measure  of,  867 

When  may  be  liquidated,  847 
Liquor,  868 
Lis  pendens,  868 

Actions  in  which  no  lis  pendens,  879 

Attachment,  904 

Attorney's  fees,  903 

Burden  of  proof,  910 

Commencement,  continuity  and  end- 
ing of,  883 

Costs,  910 

Creditor's  bills,  905 

Defence  to  actions,  as  a,  911 

Definition,  869 

Essential  elements,  877 

Exceptions,  874 

Federal  courts,  910 

Full   prosecution,  what   constitutes, 
889 

General  nature,  869 

Jurisdiction,  881,  892 

Lien,  910 

Liens  as  affected  by,  903 

Mortgage,  foreclosure  of,  005" 

Notice,  803 

Object  of*^the  rule,  870 

Parties  necessary  to  suit,  900 

Presumptions,  909 

Property  subject  to,  872 

Purchasers,  as  affecting,  987 

Registry  laws,  906 

Statutes,  894 

Sufficient  description,  877 

Vendor's  lien,  904 
Literary  property,  916 

Author's  rights,  919 

Common  law,  9x6 

Definition,  916 

Nature  of  right,  916 

Statute,  918 
Livery  stable  keepers,  934 

Chattel  mortgage,  955 

Defects  in  vehicles,  940 

Definition,  935 

Distress  for  rent,  937 

Duties,  938 

General  business,  93$ 

Injury  to  animal,  939 

LiabiliUes,  938 

Lien,  943 

Notice  of  Lien,  959 

Nuisance,  as  a,  935 


Livery  stable  keepers — Comtimud, 

Personal  injuries,  942 

Reasonable  care,  938 

Sick  animal,  939 

Statute,  937 

Taxation,  936 
Loan,  076 
Lobbying,  979 
Local  improvements,  989 
Local  option,  990 

Constitutionality,  990 

Definition,  990 

Election,  994 
Lodge,  999 
Lodgings  and  apartments,  lOQ) 

Apartment  houses,  1015 

Definitions,  XO03 

French  flats,  1015 

Furnished  apartments,  10x4 

Landlord,  liability  of,  10x2 

Lessees,  1009 

Lodger,  what  constitutes,  X004 

Tenants,  1009 

Tenants,  obligations  of,  xoxo 

Tenement  houses,  X015 

Termination  of  rights,  10x6 
Loes  and  lumber,  xox8 

Acceptance,  1025 

Advances  and  supplies,  X028 

Breach  of  contract,  1026 

Compensation,  1037 

Confusion,  1036 

Construction  of  particular  coobict!. 

Contract  of  sale,  10x9  [102S 

Conversion,  X046 

Damages,  X026 

Definition,  xoi8 

Delivery,  X025 

Expenses,  X022 

Inspection,  1022 

Licence  to  cut,  X030 

Liens,  1039 

Lost  and  stranded,  1039 

Marks,  X032 

Payment,  1022 

Salvors,  X039 

Scaling.  1033 

Separation  according  to  len^  lU^ 

Statute  of  frauds,  X020 

Statutory  regulations,  1038 

Taxation,  X049 

Title,  when  passes,  X023 

Toils,  1038 

Warranty,  1026 
Lost  papers,  1059 

A  'lidavit  of  loss,  x  104 

Bond  of  indemnity,  11x3 

Burden  of  proof,  1095 

Definition,  xo6o 

Evidence  in  case  of  loss,  X08S 

Foreign  wills,  i  X43 

Judicial  recoids,  11 56 

Jurisdiction,  X062 
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Loet  pSipcT^'^ Continued, 

Negotiable  instruments,  1145 

Notice  of  I088,  1 109 

Pspen  not  oader  aal,  xia6 

Papers  under  seal,  1129 

Pleading  and  practice,  1083 

Pleas,  Z087 

Recovery  of  lost  paper,  1069 

Recovery  of  specific  lost  papers,  1063 

Secondary  evidence,  ZIX9 

Statutes,  1 1 59 

Tender  of  Indemnity,  11 18 

Will,  1091, 1 132 
Lotteries,  X164 

Art  unions,  ii8x 

Constitutional  inhibition,  1173 

Contracts,  11 87 

Drawings,  ii8x 

Gift  enterprises,  ii8x 

Police  power,  1169 

Punishment,  X182 

Rights  and  liabilities  of  owners  or 
managers,  1x65 

Share  holders,  rights  of,  xx66 

Statutory  prohibition,  X174 

Supposed  constitutional  and  vested 
rights,  1 167 

Ticket  owners,  rights  of,  zx66 

Violation  of  law,  XX73 
Lunacy.  X193 
Mad  house,  1x98 
Mail,  1200 

Carriage  of  mails,  ia6x 

Definition,  1200 

Railway  mail  agents,  X204 
Words  and  Phrases. 

Abandonment  of  vessel,  X055 

Actual  total  loss,  X053 

As  long  as  she  lives,  X050 

Bona  fide  made,  X198 

Cohabit— Cohabitation,  28a 

Fixed  machinery,  11 96 

Homestead  lot,  X163 

I  have  made,  1198 

In  port,  X05S 

Least,  I,  330 

Leave,  3 

Left,  6 

Legal,  22  X 

Legal  heirs,  22  x 

Legal  notice  to  quit,  221 

Legal  representatives,  221 

Legalize,  222 

Legatee,  222 

Legislatine  power,  222 

Legitimate,  226 

Legitimation,  226 

Lend,  227 

Length,  228 

Less,  229 

Lessen,  230 

Lessor,  230 

Let,  230 

Letter,  23  x 


Words  and  Phrases— CMi/iiiiiMl'. 
Letter  book,  237 
Letter  of  advice,  237 
X^etter  o£  cradcBC^  ^7 
Letter  of  reoommendation,  251 
Letting,  268 

Levant  and  couchancy,  369 
Levant  and  couchant,  369 
Levee,  369 
Levy,  369 
Levy  court,  373 
Levying  award,  37a 
Lewd,  273 
Lewdly,  284 
Lewdness,  284 
Lex,  284 

Lex  Domicilii,  286 
Lex  Fori,  286 
Lex  Loci,  286 
Lex  Loci  Contractus,  386 
Lex  Loci  Rei  Sit»,  387 
Liabilities,  287 
Liability,  287 
Libel,  290 
Liberal,  504 
Liberties,  504 
Liberty,  505 
Liberty  of  speech,  5x3 
Library,  513 
Licitation,  573 
L^ck,  573 
Lie,  626 

Lien,  627 
Life,  628 
Ligan,  660 
Lighter,  660 
Lightning,  660 
Like,  66x 

Like  circumstances,  661 
Like  crimes,  66x 
Like  descriptions,  66x 
Like  effects,  662 
Like  kinds,  662 
Likely,  665 
Like  manner,  663 
Like  nature,  (s/Sx 
Like  offence,  6^ 
Like  proceedines,  664 
Like  remedies,  6(S4 
Like  services,  664 
Like  sums,  664 
Likewise,  665 
Limit,  666 
Line,  842 
Lineal,  844 
Linen,  844 
Linseed,  044 
Liquid,  845 
Liquidate,  84c 
Liquidation,  845 
List,  91 1 
Literary,  914 
Litigate,  925 
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Words  and  l^\ir9Ai^»— 'Continued, 
Litigation,  925 
Litigious,  926 
Live,  926 
Live  animals,  926 
Live  stock,  929 
Live  together,  929 
Livelihood,  930 
Livery,  934 
Livery  stock,  970 
Living,  970 
Living  apart,  971 
Living  at  my  decease,  97; 
Living  person,  970 
Load,  97J 

Load  and  unload,  974 
Loaded,  974 
Loading,  974 
Loading  in  turn,  976 
Loading  oflfshore,  975 
Loading  or  unloading,  974 
Loan,  976 

Loan  certificate,  970 
Loan  for  consumption,  978 
Loan  for  use,  978 
Loan  for  money,  977,  979 
Loan  on  pledge  of  stock,  976 
Loan  on  credit,  979 
Loaned,  979 
Lobby,  979 
Local,  980 
Local  bill,  984 
Local  disease,  989 
Local  freight,  989 
Local  improvements,  986 
Local  office,  986 
Local  prejudice,  987 
Local  purpose,  907 
Local  taxation^  985 
Locality,  989 
Locate,  995 
Located,  996 
Locating,  998 
Location,  907 
Locator,  998 
Locomotive,  999 
Loco  parentis,  998 
Lode,  999 
Lodged,  999 
Lodger,  999 
Logging,  1017 
Log  rolling,  1017 
Long,  1050 
Long  account,  1050 
Long  price,  1050 
Long  time,  1050 
Loom,  1 05 1 
Loose,  1051 
Lose,  1 05 1 
Losing  party,  105a 
I^ss,  1052 

Loss  of  freight,  1057 
Loss  of  situation,  1056 
Loss  or  damage,  1052 


Words  and  Phrases— Oir/tivs^^. 
Lost,  X058 
Lost  by  thefl,  1058 
Lost  deed,  1058 
Lost  or  damaged,  ioc8 
Lost  or  not  lost,  1050 
Lost  upon  game,  1059 
Lot,  1 161 
Lot  of  land,  1 162 
Lot  under  water,  x  163 
Low,  1 189 
Lower,  11 90 
Lower  floor,  1191 
Lower  rates,  1190 
Lowest,  1 191 

Lowest  responsible  bidder,  1191 
Low  water  mark,  1189 
Loyal,  1 191 
L.  S.  1 191 
Lucid  interval,  1192 
Lucrative  office,  11 92 
Luggage,  1 193 
Luminosity,  1193 
Lunatic,  11 93 
Lying,  626,  1 193 
Lying  at  anchor,  626,  X193 
Lying  by,  626 
Lying  days,  926 
Lying  in  wait,  627,  1193 
Lying  on,  627 
LVingup,  627,  1194 
M.,  1 194 

Macadamize,  11 94 
Machine,  11 94 
Machine  repair  shop,  x  195 
Machinery,  1105 
Machinery  and  effects,  1x96 
Machine  shop,  1195 
Made,  1108 

Made  and  demanded,  1 198 
Made  and  levied,  xi9iB 
Made  payable,  x  197 
Made  the  sale,  1197 
Made  the  same  time,  1197 
Made  up,  z  198 
Made  void,  11 97 
Magistrate,  1x9^ 

Matter  or  thing  begun  or  made»  1198 
May,  1196 

Money  made  and  paid,  1197 
Peace  is  made,  z  198 
Plat  of  lots,  1 162 
Public  lot,  1163 
Religious  liberty,  500 
Risk  suspended  while  loading,  976 
Seeking  a  livelihood,  931 
Shall  h&  hereafler  located,  996 
Still  living,  971 
Subscription  list,  913 
Surface  lot,  1 162 
Total  loss  of  buildings  10(2 
Total  loss  of  ship,  1055 
Town  or  city  lot,  z  X63 
Trade  of  living,  971 
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